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PREFACE, 


A  NEW  edition  of  my  Digest  is  submitted  to  the  Profession.  With 
the  matter  of  the  former  edition  it  embraces  the  cases  since  reported 
to  the  year  1860:  thus  presenting,  in  digested  form,  the  jurispru- 
dence of  Louisiana  as  contained  in  the  sixty-five  volumes  of  the 
published  decisions  of  her  courts,  fix)m  first  Martin  to  fifteenth 
Louisiana  Annual. 

The  former  edition  has  been  thoroughly  revised  and,  without 
omitting  any  one  decision,  brought  within  almost  half  the  compa^ ; 
nearly  the  whole  subject-matter  has  been  restated;  the  errors — 
and  there  were  many  and  grave  ones — have  been  corrected;  and, 
whilst  I  have  not  forgotten  that  curtailment  is  not  condensation,  I 
have  yet  endeavored,  by  expelling  languor  of  expression  and  reject- 
ing irrelevancy  of  matter,  to  reduce  the  mass  of  decisions  to  a  resid- 
uum, in  which  after  redundancy  was  excluded  their  substance  should 
be  retained.  To  efiect  this  and  to  give,  as  I  have  done  without 
exception,  the  dissenting  and  concurring  opinions  in  the  later  re- 
ports, I  have  not  adhered  as  closely  as  in  the  former  edition  to  the 
language  of  the  court ;  it  has  rarely,  however,  been  changed  though 
often  condensed.  What  are  believed  to  be  improvements,  consist 
of  a  more  logical  and  minute  classification,  greater  precision  of 
statement,  and  a  fuller  reference  to  the  codes  and  statutes  as  well 
as  the  sources  of  oin*  jurisprudence. 

There  will  occasionally  be  found  in  the  syllabus  of  a  case  a  word 
or  phrase,  sometimes  suggesting  a  doubt,  and  sometimes,  though 
omitted  in  the  original,  apparently  required  by  the  context,  and 
which,  to  distinguish  it  from  the  body  of  the  text,  haa  been  itali- 
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cized  and  enclosed  in  brackets.  I  have  sometimes  also  after  a 
decision  stated  the  grounds  upon  which  its  doctrine  seemed  ques- 
tionable, or  called  attention  to  some  matter  considered  of  impor- 
tance. 

The  statutes  have  been  cited  by  numbers  or  chapters :  this  mode 
of  reference  having  been  adopted  to  meet  their  republication  as 
contemplated  by  a  legislative  act  of  the  past  year.  The  Table  of 
Cases  has  been  prepared  with  each  case  indexed  under  the  name 
of  both  plaintiff  and  defendant ;  no  pains  have  been  spared  to  make 
it  complete  and  accurate ;  and  the  references  to  the  pages  of  the 
Digest  have  been  verified,  after  the  Table  was  completed,  by  a  skil- 
ful assistant 

The  typographical  excellence  of  the  work  has  been  secured  by 
its  execution  in  one  of  the  best  offices  of  the  country ;  and  I  would 
express  my  ackixowledgments  to  the  gentlemen  of  the  Riverside 
Press  for  the  skill  and  fidelity  with  which  their  part  of  the  labor 
has  been  performed. 

No  apology  is  made  for  the  infliction  of  another  law-book.     Some 

work  of  the   kind  has  become  for  the  State  a  judicial  necessity. 

I   have  attempted  to  supply  it;    in    the   accomplishment   of  the 

painful  task  I  have  toiled — if  not  successfully — at  least  honestly; 

and  my  earnest  endeavor  has  been  by  the  expenditure  of  my  own 

time  and  labor  to  save  the  time  and  labor  of  others  in  threading 

the  "thorny  labyrinth  of  the  law." 

WILLIAM  D.  HENNEN. 
CAMBRmoE,  April,  1861. 
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ABBKEVrATIONS  AND  REFERENCES. 


O.  C.  .  .  Old  Code,  or  Code  of  1808. 

C.  C.  .  .  Civil  Code,  or  Code  of  1825. 

C.  P.  .  .  Code  of  Practice. 

M.    .  .  .  Martin's  Reports. 

N.  S.  .  .  Martin's  New  Series. 

Ifc .  .  .  .  Lonioana  Beports. 

S. .  .  .  .  Bobinson's  Reports. 

A. .  .  .  .  Louisiana  Anniyil  Reports. 

N.  R  .  .  NoYisima  Recopilacion. 

P. .  .  .  .  Partidas. 

D. .  •  .  .  Digest  of  Justinian. 

C Code  of  Justinian. 

L  .  .  .  .  Institutes  of  Justinian. 
C.  N.  .  .  Code  Napoleon. 

In/rOj  Supra,  refrr  to  some  number  succeeding  or  preceding  in  a  different  division  of  the 
title. 

in/ra,  supra,  refer  to  some  number  succeeding  or  preceding  in  the  same  division  of  the 
tiUe. 


the  decisions  have  been  chronologicaUy  arranged,  it  may  be  useful  to  designate  the  differ- 
ent periods  within  which  the  successive^  series  of  the  Reports  are  embraced. 

Martin's  Reports  (12  vols.)  embrace  a  period  from  1809  to  1828. 
New  Series  (8  vols.)  "  ''     .     "     1828  to  1880. 

Louisiana  (19  vols.)  "  **         ."     1880  to  1841. 

Robinson's  (12  vols.)  ^  '*  '<     1841  to  1846. 

Louisiana  Annual  (14  vols.)       ''  '«         "*     1846  to  1860. 
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ABANDONMENT. 


1.  For  the  abandonment  of  suit  which  nullifies  the  interruption  thereby  effected  of  an 
accruing  prescription,  see  Prescription,  IV.  (c),  4). 

2.  For  the  abandonment  or  surrender  bj  the  debtor  of  his  property  for  the  benefit  of 
his  creditors,  sec  Attachment,  VIL  (c)  ;  (d).  Bankruptcy.  Insolvency.  Obli- 
gations, VI.  (b),  2)  ;  3) ;  VII.  (b),  2),  b,  §  5.     Respite.     Trust,  II. 

3.  For  abandonment  in  contracts  of  insurance,  see  Insurance,  III.  (j). 

4.  For  the  master's  right  to  abandon  his  slaves  for  their  torts,  see  Offences  and 
Quasi  Offences,  IL  (h),  Nos.  29,  et  seq.    Slaves,  I.  (d),  2). 

5.  For  abandonment  as  a  ground  of  separation  from  bed  and  board,  or  divorce,  see 
Marriage,  IL  (a)  ;    (b)  ;  III.  XIII.  (e),  4),  c,  Nos.  17,  et  seq. 

6.  For  the  abandonment  of  ownership  and  property  expropriated,  see  Evidence,  III. 
(a).  No-  8 ;  XIII.  (c).  Lafayette,  No.  5.  New  Orleans,  II.  (e),  5),  c.  Pre- 
scription.   Remission.     Shipping,  XII.     Slaves,  I.  (b).  Things,  I.  (a)  ;  IL  (b). 

7.  For  the  third  possessor's  right  of  abandonment  in  the  hypothecarj  action,  see 
Mortgage,  VI.  (c),  5). 

8.  For  abandonment  of  appeal,  see  Appeal,  L  (c)  ;  (d)  ;  II.  (a)  ;  HI.  (a)  ;  V.  (b), 
2),  No-  18;  (c),  No.  18;  VIIL  (a),  No.  33.  Criminal  Law,  XVL  (b),  No.  84. 
Judgment,  XV.  (d).  No.  27. 

9.  Sec,  further,  for  abandonment,  Donations,  II.  (a).  No.  11 ;  V.  (c),  No.  10. 
Sale,  III.  (b),  2),  a,  No.  13.     Shipping,  X.  (c),  6),  No.  17. 

ABATEMENT. 

1.  For  the  abatement  of  nuisances,  see  Corporations,  IL  (b),  Nos.  17,  34.  New 
Orleans,  11.  (d),  1) ;  2) ;  8).  Pleading,  I.  (a),  Nos.  8,  15.  Police  Jury. 
Things,  L  (b). 

2.  For  the  abatement  of  legacies,  see  Donations,  VI.  (b),  8). 

8.  For  abatement  in  pleadmg,  see  Pleading,  I.  (b)  ;  (c)  ;  (d)  ;  VL  (a)  ;  (b).  Ar- 
rest, I.  Nos.  1,  2.    Criminal  Law,  XI. 

ABEYANCE. 
See  Donations,  I.  (a).    Marriage,  X.  No.  18. 

ABSENTEES. 

I.  In  General. 

II.  Who  are  Absentees;  op  the  Right  to  Proceed  against  them;  and 
the  Appointment  and  Citation  op  their  Curator. 

m.  Of  the  Duties  and  Powers  op  the  Curator;  and  his  Feb. 

I.  In  General. 

1.  Every  law,  empowering  our  courts  to  decide  upon  the  rights  of  absentees,  must  be 

strictly  construed,  and  the  formalities  prescribed  exactly  followed.     JMigatoris  absentia 

Deipraseniid  repleatur.     Stockton  v.  Ifasluck^  10  M.  474;  Bill  v.  Barlow,  6  R.  142  ; 

SmUk  V.  Wilson,  10  A.  255 ;  Buchanan,  J.,  dissenting,  in  Story  v.  Jones,  14  A.  78.   Bi- 

fra.  III.  Nob.  7,  8, 11, 15.   Attachment,  I.  Na  1.    Citation,  I.  No.  22. 

See  acts  of  12  February,  1855,  No.  2  ;  15  March,  1855,  §  1,  No.  815. 
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2  ABSENTEES,  H. 

n.  Who  are  Absentees  ;   of  the   Right  to  Proceed  against  them  ;   and 

THE  Appointment  and  Citation  of  their  Curator. 

1.  When  a  person,  owning  property  in  this  state,  has  not  been  heard  of  for  five  years, 
during  which  he  has  disappeared  from  his  residence,  his  presumptive  heii's  may  obtain 
possession  of  his  estate,  and  enjoy  a  portion  of  the  revenues  on  certain  conditions.  The 
testamentary  heirs,  however,  will  be  preferred  to  them,  and  the  husband  or  wife,  who 
wishes  to  continue  the  community,  will  take  precedence  of  both.  O.  C.  p.  16,  arts.  9, 11, 
13  ;  C.  C.  58,  63,  65  ;    Wettaver  v.  Aimiy  11  M.  443  ;    Wilson  v.  Smith,  14  A.  368. 

2.  Suit  may  be  commenced  against  an  absentee  by  appointing  a  curator  ad  hoc  to 
represent  him.  P.  3.  Tit.  2.  1.  12.  O.  C.  p.  15,  art.  8  ;  C.  C.  57  ;  Ramsay  v.  Livings- 
ton, 6  N.  S.  15.  But  see  infra,  Nos.  21,  22,  23.  Prescription,  IV.  (c),  1), 
No.  7. 

3.  A  citizen,  absent  on  public  service,  may  be  sued  in  like  manner  with  any  other 
absent  citizen,  as  an  absentee.  lb.     Pleading,  I.  (c),  8). 

4.  A  woman  cannot  be  curatrix  of  an  absentee.  Women  cannot  perform  any  civil 
functions  but  those  which  the  law  especially  declares  them  capable  of  exercising.  C.  C. 
25.  The  exercise  over  the  property  of  another  of  a  right,  conferred,  not  by  him,  but  by 
law,  is  a  civil  function.  Famin^B  ah  omnibus  officiis  pttblicis  vel  civilibus  remoUt  sunt 
D.  50  L.  17  T.  2  1  Carrahf  v.  Carraby,  7  N.  S.  466.  Succession,  VII.  (a),  2),  b, 
Nos.  18,  20,  22,  23,  30. 

5.  Whatever  may  be  the  law,  when  heirs  entitled  jointly  to  inherit  with  an  absentee, 
who  is  not  known  to  have  ceased  to  exist,  claim  the  estate,  yet  if  there  be  no  heirs  enti- 
tled to  a  joint  interest  with  such  absentee,  and  the  contest  is  between  the  heirs  of  the 
absentee  who  would  inherit,  if  living,  but  whose  death  is  uncertain,  and  the  testamentary 
executors,  the  estate  must  be  put  in  possession  of  the  former. .  JBabin  v.  Philippon^  3  L. 
374.     Succession,  I.  (b),  1),  Nos.  1,  2, 3,  4. 

6.  Service  of  both  petition  and  citation  is  necessary  to  bring  a  defendant  into  court ; 
but  if  defendant,  being  a  resident  of  a  foreign  country,  be  served  with  citation  alone,  and 
leave  the  state  before  copy  of  petition  can  be  served  on  him,  plaintiff  may  have  a  cura- 
tor ad  hoc  appointed,  on  whom  service  may  be  made.  Zacharis  v.  Blandin,  4  L.  157 ; 
M*Micken  v.  Smith,  12  L.  156;  Loughery  v.  Crooks,  5  A.  486.  Arrest,  I.  Nos. 
4^8. 

7.  The  appointment  of  a  curator  ad  hoc  to  an  absent  defendant,  supplies  the  place  of 
citation.     Brown  v.  Ferguson,  4  L.  259.     Attachment,  V.  (b),  Nos.  15,  24. 

8.  It  is  n6t  necessary  that  a  curator  ad  hoc  should  be  appointed  previous  to  institut- 
ing a  suit ;  it  suffices  that  the  petition  contain  a  prayer  that  one  be  appointed,  and  that 
service  of  petition  and  citation  be  made  on  him.     Moore  v.  Nicholls,  5  L.  489. 

9".  The  words  curator  ad  hoc  and  curator  ad  litem  are  synonymous.  C.  P.  116,  964 ; 
Ilooke  V.  Ilooke,  6  L.  473. 

10.  The  oath  of  plaintiff  ^s  agent  is  sufficient  to  obtain  an  order  of  court  appointing  a 
curator  ad  hoc  to  an  absent  defendant     Seymour  v.  Cooley,  9  L.  78. 

11.  A  curator  ad  hoc  is  to  be  appointed  to  an  absentee,  in  a  suit  instituted  and  pend- 
ing.    The  citation  in  such  a  case  must  be  served  on  the  curator  ad  hoc,     lb,  • 

12.  The  general  provisions  in  the  code  of  practice,  for  the  appointment  of  curators  by 
probate  courts,  do  not  repeal  the  particular  one  requiring  all  courts  to  protect  the  inter- 
ests of  absentees  in  suits  pending  before  them,  by  the  appointment  of  a  curator  ctd 
hoc,     lb, 

13.  An  absentee  by  the  death  of  his  curator  is  out  of  court,  and  the  suit  cannot  pro- 
ceed without  a  new  appointment     Grieg  v.  Muggah,  11  L.  360.     Pleading,  I.  (d). 

14.  Wliere  defendant  resides  in  another  state,  and  never  had  any  agent  or  domicil 
here,  and  has  no  property  or  interest  in  this  state,  he  may  nevertheless  be  sued  here  by 
the  appointment  of  a  curator  ad  hoc  to  defend  him.  C  P.  116,  964  ;  C.  C.  57,  3522  ; 
12  L.  604 ;  14  L.  447  ;  15  L.  81 ;  lb.  374 ;  12  R.  79.    Courts,  II.  (a).  No.  19. 

15.  Previous  to  the  code  of  1825,  and  the  code  of  practice,  the  appointment  of  a  cura- 
tor ad  hoc  to  an  absentee  was  unauthorized  by  law.  George  v.  Fitzgerald,  12  L.  604; 
State  ex  reL  Cry  v.  Judge,  15  L.  81. 

16.  The  term  absentee  embraces  persons  residing  abroad  who  have  never  been  domi- 
ciliated in  this  state,  as  well  as  those  who,  having  once  resided  here,  have  since  left  the 
state.  C.  C.  3522,  No.  3  ;  BiU  v.  Bowman,  14  L.  447 ;  StaU  ex  rel  Dry  v.  Judge,  15 
L.  81 ;  Succession  of  Guillemin,  2  A.  634. 

17.  Service  of  petition  and  citation  upon  a  curator  ad  hoc  amounts  to  notice  of  his 
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appointment.  The  process  must  be  regakrly  served,  and  until  then  he  has  no  eapacitj 
to  act  or  appear  for  the  absentee.  BiU  y.  Barlow^  6  R.  142  ;  CarptnJter  v.  Beatty^  12 
R.540. 

18.  A  curator  ad  hoe  may  be  appointed  to  represent  an  absent  defendant  in  a  petitory 
action,  as  in  any  other.  Art.  116  C.  P.  does  not  limit  the  right  of  appointment  to  any 
particalar  class  of  actions.     Beaumont  v.  Covington^  6  R.  189. 

19.  Where  a  second  curator  ad  hoc  has  been  w^^KnVe^,  pendente  lite,  it  will  be  pre- 
sumed that  the  6rst  appointment  was  vacated,  by  death,  or  otherwise.  lb. 

20.  No  decision  will  be  given  in  an  action  against  an  absent  defendant,  where  it  does 
not  appear  from  the  record,  that  the  curator  ad  hoc,  appointed  to  represent  him,  had 
accepted  the  .appointment  The  case  will  be  remanded  to  be  tried  below  contradictorily 
with  the  curator  €ui  hoc.     Thicker  v.  AgHcultwral  Bank,  2- A.  446. 

21.  Art  57  C.  C.  is  not  changed  by  art.  116  C.  P.  The  articles  of  the  code  of  prac- 
tice concerning  the  appointment  of  curators  presuppose  something  upon  which  the  juris- 
diction of  the  court  can  properly  be  based.  Arts.  194,  195,  924,  963,  964,  of  that 
code  must  be  taken  together,  and  be  construed  with  reference  to,  and  in  furtherance  of, 
Uie  provisions  of  the  civil  code.     Dupuy  v.  Hunt,  2  A.  562. 

22.  Conceding  that  art  57  C.  C.  under  the  term  absentee,  applies  to  persons  who 
have  never  resided  in  the  state,  it  presupposes  that  the  absentee  has  property  in  the 
state,  or  that  an  action  has  been  instituted  against  him.  If  an  absentee  leave  his  prop- 
erty without  an  administrator  or  agent,  if  it  be  attached  at  the  suit  of  a  creditor,  or  if  the 
absentee  become  a  necessary  party  to  an  action  between  other  persons  lawfully  in  court, 
a  curator  may  be  appointed  to  represent  him.  3.  Pleading,  VIII.  (c),  1),  No.  11. 
Sequestration,  II.  (f).  No.  6. 

23.  One,  who  has  a  cause  of  action  against  an  absentee,  cannot  bring  him  before  our 
courts  by  merely  causing  a  curator  to  be  appointed  to  represent  him.  Unless  a  party 
have  some  property  or  interest  within  the  state,  upon  which  the  jurisdiction  of  the  court 
is  to  operate,  the  appointment  of  a  curator  ad  hoc,  to  represent  him,  cannot  be  legally 
made.  lb.;  Peterson  v.  McRae,^  A.  101 ;  Augusta  Ins.  Co.  v.  Morton,  lb.  417;  Prin* 
dk  V.  WUUams,  9  A.  34;  supra,  Nos.  2,  14.  Appeal,  I.  (a),  1),  No.  27  ;  III.  (e),  3), 
Na  15.  Judgment,  XL  (b),  No.  1.  Peescription,  V.  (a).  No.  7.  Marriage,  III. 
No*  14.   Attachment  VI.  (a).  No.  1. 

24.  One  who  owns  real  estate  in  this  state  specially  mortgaged  to  secure  the  payment 
of  a  note,  and  is  not  represented  by  an  agent  authorized  to  defend  suits  instituted  against 
him,  may  be  sued,  for  the  purpose  of  subjecting  the  mortgaged  property  to  the  payment 
of  the  debt,  by  the  appointment  of  a  curator  to  represent  him  ;  and  a  judgment  rendered 
contradictorily  with  such  curator  will  be  binding  on  the  absentee,  as  far  as  it  can  be 
executed  on  the  property  specially  affected  in  favor  of  the  creditor.  Such  judgment  can 
have  no  effect  beyond  the  property  mortgaged.  Jb. ;  Thayer  v.  Tudor,  2  A.  1010. 
Judgment,  XIV.  Nos.  3,  7. 

25.  It  is  not  necessary  that  a  curator  appointed  to  represent  an  absentee  in  a  suit 
should  be  sworn.     Thayer  v.  Tudor,  2  A.  1010. 

26.  When  the  succession  of  a  judgment  debtor  has  been  closed  in  this  state,  and  given 
to  absent  legatees,  plaintiffs  cannot  proceed  against  them  by  the  appointment  of  a  cura- 
tor ad  hoc,  and  a  rule  to  show  cause  why  execution  should  not  issue  against  them  on  the 
judgment  against  their  testator.  Plaintiffs  must  proceed  by  an  actioa  in  the  ordinary 
form.     Reynolds  v.  Horn,  4  A.  187.    Pleading,  I.  (d),  No.  16. 

27.  A  joint  obligor,  who  removes  from  the  state,  may  be  sued  with  his  coobligor,  by 
the  appointment  of  a  curator  ad  hoc  ;  but  no  judgment  can  be  rendered  against  him. 
JeUes  V.  Smith,  5  A.  674 ;  Addey  v.  Lyons,  6  A.  648.  Pleading,  I.  (c),  3)  ;  VIIL 
(c),  1),  Nos.  11,  15. 

28.  In  an  action  against  an  absentee  for  the  cancellation  of  a  mortgage  recorded  here, 
the  surrender  of  a  note,  and  damages,  the  court,  on  consent  of  all  parties,  will  order  the 
erasure  of  the  mortgage,  but,  on  a  plea  to  the  jurisdiction,  will  take  no  cognizance  of  the 
other  matters.     Tudor  v.  Thayer,  6  A.  27. 

29.  When,  in  an  action  against  A  and  B  for  the  possession  and  ownership  of  land,  A, 
charged  with  being  in  possession  as  agent  of  B,  an  absentee,  disclaims  either  possession 
or  title  in  himself  or  his  principal,  a  curator  ad  hoc  may  be  appointed  to  the  latter  and 
judgment  obtained  for  the  land.     Ferguson  v.  Thomas,  6  A.  220. 

30.  The  appointment  of  a  curator  ad  hoc  by  a  judge,  who  afterwards  recuses  himself 
for  a  legal  cause  existing  at  the  time  of  the  appointment,  is  invalid.  Fellows  v.  Reid, 
6  A.  724. 
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31.  The  vendee  of  a  slave,  sold  and  found  in  this  state,  cannot  maintain  a  redhibitory 
action  against  the  vendor,  residing  in  another  state,  bj  the  appointment  to  the  latter  of  a^ 
curator  ad  hoc.     Stephens  v.  Graves,  9  A.  239.    Attachment.  II.  (b),  No.  10. 

32.  Nor  will  it  make  any  difference,  in  such  case,  either  that  the  vendor  had  agreed 
to  submit  to  arbitration,  to  proceedings  under  which  he  appeared  by  counsel  and  object- 
ed, on  the  ground  of  want  of  personal  notice,  or  that,  when  sued,  he  appeared  again  by 
counsel  and  excepted  to  the  jurisdiction  of  the  court  and  the  appointment  of  a  cura- 
tor, lb, 

33.  Ogdek,  J.,  with  concurrence  of  Buchanan,  J.,  dissenting.  In  petitoiy  actions  for 
land,  it  is  the  constant  practice  to  cite  absent  defendants  as  warrantors  by  the  appoint- 
ment of  a  curator  <id  hoc.  Slaves  are  considered  real  estate,  and  where  the  rescission  of 
their  sale  for  vices,  inherent  in  the  contract  itself,  is  the  object  of  the  suit,  and  the  prop- 
erty is  within  the  jurisdiction  of  the  court,  the  same  reason  exists,  and  the  same  rule 
should  be  applied.     Ubi  eadem  ratio,  xhi  idem  jus,    lb. 

34.  In  an  action  against  a  married  woman,  whose  husband  is  an  absentee,  the  latter 
is  not  necessarily  a  party  to  the  suit  in  the  sense  to  justify  his  representation  by  the 
appointment  of  a  curator  ad  hoc.  And  no  judgment  can  be  rendered  against  him 
through  such  appointment.     Hedrich  v.  Banister,  10  A.  208. 

35.  An  absentee,  over  whom  jurisdiction  has  been  acquired  by  a  sequestration  of  his 
property,  must  be  represented  by  a  curator  ad  hoc,  and  not  an  advocate.  A  citation 
addressed  to  the  latter  will  be  bad,  and,  if  excepted  to,  the  case  will  be  remanded  for  a 
new  citation.    McDonald  v.  Vaughan,  13  A.  405.    Citation,  I.  No.  22. 

36.  Where  plaintiff's  obligations,  not  yet  due,  and  owned  by  defendant,  an  absentee, 
are  deposited  here  with  the  latter's  agent,  plaintiff  cannot  sue  defendant  in  damages  for 
a  tort  by  an  injunction  against  the  agent  and  the  appointment  of  a  curator  ad  hoc  to 
defendant  There  is  nothing  in  the  nature  of  the  controversy  or  process  to  give  the 
court  jurisdiction.    Walker  v.  Sanchez,!^  A.  505. 

37.  Nor,  in  such  case,  can  it  be  urged  that,  as  plaintiff,  if  sued  upon  his  obligations 
by  defendant,  could  extinguish  them  by  a  reconventional  demand,  so  he  can  enjoin  their 
transfer  to  third  persons,  to  preserve  that  right.  For  the  right  to  such  a  reconventional 
demand  depends  upon  conditions,  that  have  not  happened,  and  never  may ;  defendant 
may  never  sue,  and,  if  he  do,  he  may,  at  the  time,  hiave  become  a  resident  No  recon- 
ventional demand  can  be  instituted  against  a  prospective  demand  to  be  based  upon  a 
state  of  facts,  which,  it  is  imagined,  may  happen  years  afterwards.  lb, 

38.  A  party,  appointed  to  represent  an  absentee,  may  obtain  letters  of  curatorship  to 
his  estate  and  be  commissioned  as  his  curator.  Such  a  form  of  appointment  is  legal. 
Under  his  power  of  administration,  he  may  prosecute  a  partition  suit,  and  have  the  por- 
tion, allotted  to  the  absentee,  sold  according  to  law,  the  proceeds,  as  in  case  of  vacant 
successions,  being  paid  into  the  state  treasury,  after  payment  of  the  absentee's  debts 
according  to  law.  G.  C.  50-57  ;  act  of  12  February,  1855,  No.  2.  Wilson  v.  Smith, 
14  A.  368. 

See  Attachment.  Citation,  I.  n.  Courts,  II.  (d,)  4)  ;  5).  Evidence.  III.  (f). 
No.  1.  Execution,  V.  (b),  Nos.  17, 18,  19.  Insolvency,  II.  (c).  No.  29.  Juet,  I. 
(d),  No.  5.  Prescription,  V.  (a).  Roads  and  Levees,  IlL  Slaves,  I.  (b),  3), 
Nos.  39,  40.    Taxes,  III.  (d).    Things,  II.  (a).  No.  1. 

III.  Op  the  Duties  and  Powers  op  .the  Curator;  and  his  Fee. 

1.  A  curator  ad  hoc  is  intended  by  law  to  represent  the  absent  defendant,  and  protect 
his  interests,  and  plaintiff  cannot  be  compelled  to  pay  his  compensation.  Pontalba 
V.  PontaUfo,  2  L.  467 ;  Ifewet  v.  Wilson,  7  L.  75;  Whitney  v.  &Beame,  11  L.  267. 
Attachment,  V.  (b),  No.  2. 

2.  An  admission  that  defendant  is  a  non-resident,  in  the  answer  signed  by  the  counsel 
of  the  absentee,  who  is  also  a  curator  ad  hoc,  is  conclusive.  Though  the  same  person 
act  in  both  capacities,  the  presumption  is,  that  after  his  appointment  he  corresponded 
with  defendant,  and  was  entrusted  by  him  with  the  defence.  Moore  v.  NichoUs,  5 
L.  489. 

3.  A  curator  ad  hoc,  appointed  by  the  court  to  an  absentee,  may,  to  defend  the  inter- 
ests of  such  absentee,  employ  counsel,  who  is  entitled  to  a  just  compensation  for  his  ser- 
vices, to  be  paid  by  the  absentee  whose  interests  he  defended.  CooUy  v.  Beauvais,  9  L. 
88.  Costs,  III.  (a).  No.  9.  Insolvency,  VII.  Succession,  VL  (b),  No.  3.  Judg- 
ment, XI.  (a).  No.  4. 
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4.  A  curator  ad  hoc  has  no  right  to  ohtain  from  the  court  taking  cognizance  of  the 
original  action  a  summary  and  ex  parte  order  against  the  absentee,  to  whom  he  was 
appointed,  to  pay  a  particular  sum  as  compensation  for  his  services  to  be  taxed  as  part 
of  the  costs  ;  the  court  cannot  make  such  order  without  hearing  the  party  condemned. 
lb. ;  Whitney  v.  OBeame,  11  L.  267. 

5.  The  curator  ad  hoe  is  responsible  for  his  neglect  to  the  party  whose  interests  he  is 
appointed  to  defend,  and  his  faults  or  misconduct  are  not  to  be  visited  upon  the  adverse 
party.     CooUy  v.  SeymouTy  9  L.  277. 

6.  A  curator  ad  hoc^  if  a  sworn  attorney  of  the  court,  will  be  presumed  to  have  done 
his  duty,  until  the  contrary  appear.  lb.;  Beaumont  v.  Covington,  6  B.  189.  Eyidence, 
UL  (d),  No.  17. 

7.  The  powers  of  a  curator  ad  hoc  must  be  strictly  limited  to  those  conferred  by  law. 
They  cannot  be  extended  to  the  performance  of  any  other  acts  than  such  as  tend  to  the 
defence  of  the  rights  and  interests  of  the  absentee  whom  he  represents.  He  cannot 
waive,  prospectively,  on  behalf  of  his  client,  the  production  of  legal  evidence ;  nor  bind  him 
by  agreeing  to  dispense  with  the  forms  of  law  in  taking  it  He  cannot  surrender  any 
lawful  means  of  defence,  to  the  injury  of  those  he  represents,  nor  can  he  consent  to  any 
judgment  being  rendered  against  them.  13  L.  284  ;  17  L.  117 ;  6  R.  142  ;  10  R  394 ; 
12  R.  456 ;  2b.  540.    Supra^  I.    Attachment,  I.  No.  1 ;  V.  (b),  Nos.  5,  12,  24. 

8.  When  the  curator  ad  hoc  of  an  absent  defendant  in  a  revocatory  action  omits  to 
except  in  the  lower  court  to  the  action  on  the  ground  of  the  want  of  proper  parties, 
the  fiulure  to  make  such  parties  will  be  noticed  in  the  appellate  court  as  if  it  had 
been  specially  pleaded  below.     Ifyde  v.  Oraddick,  10  R.  394.   Appeal,  IX.  (g),  2). 

9.  A  curator  ad  hoc,  appointed  to  represent  an  absentee,  may  acknowledge  service  of 
citation  and  petition.  Such  an  acknowledgment  is  not  a  waiver  of  any  right  of  the 
absentee.    Mittaudon  y.  Beazley,  2  A.  916.    Pbescbiption,  IV.  (c),  1),  No.  7. 

10.  One  who  has  accepted  the  appointment  of  curator,  to  represent  an  absent  defend- 
ant, cannot  afterwards  resign  his  trust  so  as  to  defeat  the  action  of  plaintiff.  The 
court  may,  in  the  exercise  of  its  discretion,  discharge  him  for  sufficient  cause  ;  but,  until 
thus  relieved,  he  is  bound  to  defend  the  action.     Thayer  v.  Thtdor,  2  A.  1010. 

11.  A  curator  ad  hoc  has  no  right  to  consent  to  submit  the  case,  in  which  he  is 
appointed,  to  the  court  for  decision  in  vacation.     Clacor  v.  Lane,  6  A.  499. 

12.  Though,  in  answer  to  the  curator's  letter,  the  absentee  furnish  him  with  his  grounds 
of  defence,  which  are  embodied  in  the  curator's  plea  to  the  jurisdiction,  yet,  if  the  latter 
act  throughout  only  in  his  capacity  of  curator,  and  not  as  attorney  of  the  absentee,  the 
plea  will  be  sustained.     Tudor  v.  Thayer,  6  A.  27. 

13.  Under  the  act  of  13  March,  1857,  No.  108,  authorizing  clerks  of  the  district 
courts  out  of  the  parish  of  Orleans,  in  the  absence  of  the  judge  from  the  parish,  to 
appoint  curators  and  attorneys  ad  hoc,  to  represent  absent  defendants  in  any  case  before 
the  court,  such  attorneys  and  curators  are  entitled  only  to  a  fee  of  ten  dollars,  to  be 
taxed  as  costs,  although  there  be  several  defendants,  unless,  upon  application  and  proof 
to  the  court,  the  fee  have  been  increased  in  proportion  to  the  services  rendered.  Taylor 
V.  Simpson,  12  A.  587. 

14.  An  attorney  [curator  f]  ad  hoc  is  appointed  to  represent  the  interests  of  the  ab- 
sentee until  the  termination  of  the  suit ;  his  duties  do  not  cease  with  its  conclusion  in  the 
lower  court ;  and  he  is  bound  to  take  an  appeal,  if  in  his  opinion  beneficial  to  his  client 
Bach  Y.  Ballard,  13  A.  487.   Appeal,  III.  (a),  No.  20. 

15.  A  curator  ad  hoc  cannot,  by  any  informality  of  pleading,  invest  the  court  with  a 
jurisdiction,  which  the  subject-matter  of  the  suit  and  nature  of  the  proceeding  do  not 
give.      Walker  v.  Sanchez,  13  A.  505. 

16.  So,  although  the  acts  of  a  curator  ad  hoc,  n^ver  disclaimed  by  the  absentee,  be 
adopted  by  the  counsel  retained  by  the  latter  to  represent  him  in  the  supreme  court, 
and  so  approved,  and  although  the  curator  may  have  never  pleaded  to  the  jurisdiction, 
and,  by  a  reoonventional  demand,  have  waived  all  question  thereon,  still  the  court  will 
look  to  the  subjectrmatter  of  the  controversy  in  pronouncing  the  decree,  and  if  that  give 
it  no  jurisdiction,  the  suit  will  be  dismissed.  lb. 

See  Attachment,  V.  (b).    Insolvency,  Vn.    Succession,  VI.  (a) ;  (b). 
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See  Bills  and  Notes,  V.  Criitinal  Law,  V.  (c),  2)  ;  XIIL  (e),  2).  Dona- 
tions, V.  (b) ;  VI.  (b),  1),  Nos.  1,  3.  Marriage,  XIII.  (e),  3).  Succession,  V. 
Obligations,  III.  (b),  2).    Taxes,  IIL  (c),  2). 


6  ACCESSION,  I.  n.  (a),  (b). 

ACCESSION. 

L  Op  thb  Right  of  Accession  to  what  is  Produced  bt  the  Thing. 

11.  Of  the  Right  of  Accession  to  what  is  United  to,  or  Incorporated 

with,  the  Thing. 

(a)  in   General  (b)  AUuvion. 

I.  Op  the  Right  of  Accession  to  what  is  Produced  by  the  Thing. 

See  Possession,  II.  Mortgage,  YI.  (b).  Servitudes,  I.  Marriage,  XIII. 
(b),  5). 

II.  Op  the  Right  of  Accession  to  what  is  United  to,  or  Incorporated 

with,  the  Thing. 

(a)  In  General. 

1.  By  the  Roman  law,  one  vrho  made  constructions  on  soil  which  he  knew  to  belong 
to  another,  was  presumed  to  be  willing  to  lose  his  materials,  and  had  no  claim  against 
the  owner  of  the  ground,  who  acquired  an  absolute  right  to  whatever  was  erected  on  it. 
D.  41  L.  1  T.  7  1;  §  12.     Baldwin  v.  Union  Ins.  Co.  2  R.  183. 

2.  Bj  the  laws  of  this  state,  C.  C.  500,  the  owner  of  the  soil  has  the  right  to  have  the 
buildings  removed  at  the  expense  of  the  person  who  erected  them,  or  to  keep  them  on 
paying  the  value  of  the  materials  and  the  price  of  the  workmanship ;  but,  until  this 
election  be  made,  such  works,  though  subject  to  the  right  of  acquisition  given  to  the 
owner  of  the  soil,  continue  to  belong  to,  and  are  at  the  risk  of,  the  party,  who  erected 
them.   lb. 

3.  When  a  lessee  of  ground  constructs  buildings  or  other  works  thereon,  with  his  own 
materials,  the  owner  of  the  soil  may  keep  them  on  paying  the  value  of  the  materials 
and  the  price  of  the  workmanship.     C.  C.  497,  498,  500 ;  Miller  v.  Michovdy  11  R.  225. 

4.  The  value  of  useful  improvements  made  on  property  occupied  by  a  party  under 
an  agreement  that  he  should  pay  no  rent,  may  be  recovered  from  the  owner.  Wamack 
V.  Womojcky  2  A.  389. 

5.  Where  one,  who  has  obtained  possession  of  a  raft  of  logs  in  bad  faith,  cuts  them  up 
into  fire-wood,  and  sells  them,  thus  putting  it  out  of  his  power  to  restore  the  thing  in  its 
enhanced  condition  upon  being  compensated  for  his  labor,  he  cannot  be  relieved  from  a 
judgment  condemning  bim  to  pay  the  enhanced  value  of  the  timber  when  cut  up  for  fire- 
wood, after  deducting  the  cost  of  cutting  it  up.  Such  a  possessor  cannot  be  permitted 
to  profit  by  his  own  wrong.  C.  C.  517,  518,  524,  2292;  Eastman  v.  Harris^  4  A. 
193. 

6.  Plaintiff  in  this  case,  having  asked  for  an  affirmance  of  the  judgment,  it  is  un- 
necessary to  decide  whether  a  possessor  in  bad  faith,  under  such  circumstances,  be  enti- 
tled to  compensation  for  the  labor  of  converting  the  wood  into  a  more  valuable  form, 
which  is,  at  best,  questionable.  lb.  Quasi  Contracts,  I.  No.  18.  Offences  and 
Quasi  Offences,  II.  (g),  2),  b.  No.  9. 

7.  A  judgment,  evicting  defendant  in  a  petitory  action,  will  reserve  to  him  the  right  of 
removing  his  dwelling-house  and  other  buildings,  unless  plaintiff  choose  to  keep  the 
same,  and  reimburse  defendant  their  value  and  the  price  of  the  workmanship ;  and 
plaintiff  will  be  ordered  to  make  his  election  within  a  time  fixed  by  the  court.  Tucker 
V.  Burris,  13  A.  614. 

8.  For  the  right  of  possessors  in  good  or  bad  faith  to  improvements,  constructions^  etc.f 
see  Possession,  II.     Petitory  anv  Possessobt  Actions,  II.  (d). 

See  Lease,  L  (b),  2),  Nos.  11, 12,  17, 18,  25. 

(b)  AUuvion. 

1.  The  word  baiture  means  an  elevation  of  the  bed  of  a  river  under  the  surface  of  the 
water ;  but  sometimes  is  used  to  signify  the  same  elevation,  when  it  has  risen  above  the 
surface.     Morgan  v.  Livingstony  6  M.  216. 

2.  The  words  '^frente  al  rio "  convey  a  riparian  estate,  and  the  vendee  is  thereby 
entitled  to  the  river  for  his  boundary.     3. 

3.  The  levee,  as  well  as  the  batture  under  the  surface  of  the  water,  is  a  part  of  the 
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bank  of  the  river,  and  the  bank  is  part  of  the  river,  so  that  property,  when  sold  front  ia 
ike  river,  includes  the  levee  and  batture.     Morgan  v.  LivingstoHj  6  M.  216. 

4.  The  intervention  of  a  public  road  between  the  bank  of  a  river  and  the  land  sold  as 
fnnU  to  the  river,  does  not  deprive  the  proprietor  of  the  latter  of  his  right  to  the  bank, 
and  consequently  to  the  batture.     Ih, ;  infra.  No.  29. 

5.  But,  in  this  case,  alluvion  was  allowed  to  plaintiff,  who  claimed  through  mesne 
conveyances  from  the  original  grantee,  on  the  ground,  that,  as  successor  to  that  grantee, 
he  was  bound  to  keep  up  the  road,  and,  if  it  were  lost,  to  furnish  another,  and  thus  the 
property  was  still  ruraL  Ih. ;  Martin,  J.,  dissenting,  in  Mumcipaiii^  No.  Tu?o  v.  Or- 
leant  Cotton  Press,  18  L.  259. 

6.  A  sale  of  a  piece  of  land  for  a  gross  sum, /ren/6  al  rio,  will  give  to  the  vendee  the 
batture,  although  reference  be  made  to  a  plan  on  which  the  lines  of  the  lot  do  not  extend 
to  the  river,  and  although  the  superficial  contents  of  the  lot  be  stated.     lb. 

7.  The  right  to  batture  or  alluvion,  given  to  riparian  owners,  depends  on  the  equita- 
ble principle,  that,  as  they  would  suffer  in  case  of  an  irruption  of  the  river,  and  are 
bound  to  keep  in  repair  the  road  and  levee,  so  they  ought  to  reap  th^  advantages  of 
their  position.  £um  seqiumtur  commoda  qtiem  sequuntur  incommoda.  lb. ;  18  L.  213. 
But  see  infra.  No.  43.  •       * 

8.  Where  land  is  sold  in  gross,  and  not  by  the  measure,  as  so  much  per  foot  or  per 
acre,  the  sale  is  not  of  a  limited  field,  ager  liwitaius,  the  owner  of  which,  by  the  Boman 
law,  is  not  entitled  to  batture.     lb* 

9.  The  Boman  law  relative  to  alluvion  in  a  limited  field,  ager  Umitaius,  was  not  in 
force  in  Spain,  nor  in  Louisiana  under  the  Spanish  government     lb. 

10.  By  alluvion  is  understood  that  which  is  added  to  land  little  by  little,  so  that  we 
cannot  know  how  much  is  added  at  each  moment  of  time ;  he,  therefore,  who  owns  land 
bounded  by  the  river,  acquires  whatever  is  added  to  it,  as  he  suffers  the  loss  of  that 
which  is  taken  from  it ;  when,  therefore,  a  dispute  arises  between  different  purchasers, 
claiming  under  the  person  who  once  owned  the  riparian  estate,  their  rights  must  be 
determined  and  governed  by  the  decision  of  this  question,  '^  To  which  of  them  did  he 
give  a  boundary  on  the  river  ?  "     Livingston  v.  Ifeerman,  9  M.  656. 

11.  The  words  ^frente  a  la  levee"  do  not  signify  a  boundary  on  the  river,  and  the 
purchaser  of  a  riparian  estate  under  these  expressions  does  not  acquire  land  on  the 
river,  when  it  is  proved  that  there  was  property  susceptible  of  private  ownership  be- 
yond the  levee.     lb, 

12.  By  the  formation  of  the  batture  of  the  faubourg  St.  Mary,  the  place  it  had  occu- 
pied ceased  to  be  a  part  of  the  port.    Packwood  v.  Walden,  7  N.  S.  88. 

13.  The  batture  thus  formed  was  not  public  property ;  that  is,  it  was  not  property, 
the  use  of  which  belonged  to  all,  the  right  of  soil  to  none.     Jb, 

14.  According  to  the  law  of  the  Boman  Digest,  in  agris  Umitatis,  although  the  right 
of  alluvion  be  denied  to  fields  of  that  description,  yet  it  is  granted  to  land  on  which  a 
city  is  founded.     lb.     But  see  18  L.  219  ;  infra,  No.  24. 

15.  Alluvion  which  is  formed  in  front  of  incorporated  cities  becomes  the  property  of 
the  cities,  and  not  of  the  front  proprietors.     Cochran  v.  Fort,  7  N.  S.  626. 

16.  If,  in  a  sale,  the  batture  be  not  expressly  conveyed,  the  question  is,  whether,  at 
the  time  of  sale,  it  was  sufficiently  formed  to  be  susceptible  of  ownership ;  if  so,  it  does 
not  pass  to  the  purchaser.     lb. ;  Cire  v.  Rigktor,  11  L.  142. 

17.  The  sale  of  a  \oi,  front  to  the  river,  according  to  a  plan  which  shows  the  front  line 
to  be  within  the  levee,  does  not  carry  with  it  alluvion,  provided,  at  the  time  of  the  sale,  a 
batture  was  formed  of  sufficient  height  and  magnitude  to  be  susceptible  of  private  own- 
ership,   lb.;  18  L.  229. 

18.  Biparian  owners  of  land  acquire  alluvion  by  the  right  of  accession,  as  established 
by  law  ;  but,  as  soon  as  it  is  completely  formed,  it  is  considered  as  making  a  part  of  the 
estate  to  which  it  is  joined.     Cambre  v.  Cohn,  8  N.  S.  576. 

19.  The  expression  '^frente  al  rio,**  gives  all  the  land  bounded  by  the  lateral  lines  as 
&r  as  the  river,  when  the  sale  is  of  a  whole  plantation  ;  it  is  likewise  the  same  when 
the  sale  is  of  part  of  the  front,  and  when  nothing  intervenes  worthy  of  being  considered 
as  a  fit  subject  for  exclusive  ownership  ;  but  this  doctrine  is  not  applicable  to  a  sale  of  a 
certain  limited  part  taken  from  a  whole  tract  of  land,  when,  at  the  time  of  sale, 
the  vendor  held  in  full  property  another  part,  between  that  sold  and  the  river,  lb. 

20.  Every  owner  of  front  property  has  a  right  to  the  batture  in  front  of  his  property, 
as  soon  as  the  soil  becomes  sufficiently  elevated  to  be  susceptible  of  private  ownership ; 
he  caoaoty  indeed,  use  the  privilege  of  making  a  levee  to  reclaim  it,  without  calling  a 


8  ACCESSION,  n.  (b). 

jary  of  riparian  proprietors ;  bat  thej  have  no  right  to  impose  conditions  in  their  permis- 
sion, and  they  are  bound  to  grant  it,  if  the  public  safety  be  not  endangered  hereby. 
New  Orleans  v.  Henderson^  5  L.  423. 

21.  The  act  of  17  February,  1805,  No.  12,  incorporating  the  city  of  New  Orleans, 
and  extending  its  limits  over  the  Jesuits'  plantation,  a  contiguous  riparian  estate,  could 
not  transfer,  &om  the  owners  of  the  latter  to  the  city,  the  right  to  the  future  increase  by 
alluvion ;  nor,  admitting  thiTt  the  right  of  alluvion  is  not  enjoyed  by  urban  estates,  did 
the  change  of  the  character  of  the  property  from  rural  to  urban,  effected  by  the  incor- 
poration, impair  the  right  of  the  owners  to  such  alluvion.  This  right  could  not  thus  be 
indirectly  wrested  from  the  owner  by  having  his  property  placed  in  a  different  classifica- 
tion.   Municipality  No.  Two  y.  Orleans  Cotton  Press,  18  L.  213. 

22.  The  right  to  future  alluvial  formations  is  a  vested  right,  inherent  in  the  property 
itself,  and  forms  an  essential  attribute  of  it,  resulting  from  natural  law  in  consequence  of 
the  local  situation  of  the  land,  just  as  much  as  the  natural  fruits  of  a  tree  belong  to  the 
owner  of  the  land.     lb. ;  Kennedy  v.  Municipality  No,  Two,  10  A.  54. 

23.  Urban  property  fronting  on  a  watercourse  is  entitled  to  alluvion  as  well  as  rural 
estates ;  and  cities  may  acquire  jur^  aUuvionis  ;  but  it  must  be  as  proprietor  of  the  front, 
or  riparian  proprietor.*  The  alluvion  is  but  accessory ;  the  front  tract  is  the  principal. 
lb.  ;  Kennedy  v.  MunicipaUiy  No.  Two,  10  A.  54. 

24.  There  is  nothing  in  the  Roman  law  which  provided,  that  the  right  of  alluvion 
should  be  restricted  to  land,  or  portions  of  land  having  particular  names  or  having  par- 
ticular localities  ;  but  the  right  depended  altogether  on  the  question,  whether  the  tract 
had  fixed  and  invariable  limits,  or  a  natural  boundary  on  one  side  at  least,  liable  to  be 
affected  by  a  watercourse,  no  matter  whether  it  bore  the  name  of  oyer,  prisdiutn,  or  ^un- 
dus,  nor  did  cities  form  any  exception  to  the  general  rule.     lb. ;  supra,  No.  14 

25.  The  word  '<  heredad"  in  the  26th  law  of  Title  28  of  Partida  3d,  which  is  a  para- 
phrase of  the  Roman  law,  ^prceterea  quod  per  aUuvionem,"  conveys  the  same  idea, 
expressed  in  the  Roman  law,  by  the  words  ager,  fundus,  and  pr€Bdium,  and  does  not 
mean,  in  a  restricted  sense,  a  field  without  a  house.     lb. 

26.  The  word  "  arenales,"  in  P.  3.  T.  28.  1.  9,  does  not  mean  alluvion,  but  probably 
only  the  sandy  beach,  common  on  shallow  rivers,  and  which  the  inhabitants  of  cities  or 
towns  are  authorized  to  use  in  common  for  domestic  or  agricultural  purposes,  or  for  pub- 
lic promenades.     lb. 

27.  The  right  of  alluvion  exists  on  streams  which  do  not  periodically  overflow,  as  well 
as  others  which  do ;  and  those  public  regulations,  which  relate  to  the  making  and  keep- 
ing up  of  levees,  have  nothing  to  do  with  the  question  of  alluvion.  The  oniu  or  burden, 
which,  according  to  the  maxim,  "  qui  sentit  onus,  sentire  debet  et  commodum,  entitles  the 
riparian  owner  to  alluvion,  is  a  natural  and  not  a  civil  one.     lb. 

28.  The  right  to  alluvion  in  front  of  the  several  faubourgs  of  New  Orleans,  must  stand 
upon  their  own  peculiar  grounds,  and  there  is  not  necessarily  any  connection  between 
them.  The  faubourgs  were  laid  out  by  the  proprietors  of  different  estates  in  the  vicin- 
ity, each  having  a  right  to  alluvion,  and  the  question,  what  was  the  condition  of  the  front 
afterwards,  would  depend,  not  upon  a  general  conformity  of  the  streets,  but  upon  the 
disposition  made  of  it  by  the  former  proprietor.     lb. 

29.  The  mtervention  of  a  public  road  between  the  front  tract  and  the  river  does  not 
prevent  accretion  by  alluvion,  because  the  road  and  the  levee  themselves  belong  to  the 
front  proprietors,  subject  to  the  public  use.  lb.  236 ;  supra,  No.  4.  Things,  I.  (a),  1), 
Nos.  15;  18 ;  (b).  No.  6. 

30.  As  regards  the  convenience  of  the  public  or  the  interests  of  commerce,  it  matters 
little  whether  the  increase  of  the  batture  belong  to  the  public  or  to  the  front  proprie- 
tors ;  the  municipal  authorities  have  the  entire  control  of  everything  outside  the  levee, 
and  have  a  right  to  establish  all  conveniences  required  for  commerce.    lb. 

31.  Martin,  J.,  dissenting.  The  alluvion,  formed  in  a  port,  must  partake  of  the 
nature  of  the  ground  contiguous  to  the  river ;  there  is  no  private  estate  contiguous  to 
the  river ;  the  ground  contiguous  to  the  river  having  been  dedicated  to  the  public  is 
locus  pubUcus  ;  the  alluvion,  therefore,  is  locus  publicus.    lb. 

32.  The  port  or  city  is  the  immediate  sufferer  by  the  encroachments  of  the  river.  If 
the  quay  or  front  street  be  carried  away,  a  new  quay  or  street  must  be  provided  for  out 
of  the  coffers  of  the  city.  To  this  the  owners  of  the  front  lots  do  not  contribute  a  cent 
more  than  the  owners  of  any  other  lot  in  the  city.  The  alluvion,  therefore,  should  be- 
long to  the  city.     £um  sequantur  commoda,  quern  sequuntur  incommodes     lb.  et  Id. 

33.  All  the  lots  in  New  Orleans  appear  from  the  plan  to  be  ayri  Utmtati;  for,  as  the 
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street  runs  along  the  river  in  front  of  them,  none  of  them  are  bounded  bj  the  river ; 
and,  as  the  street  ia  not  at  their  risk  and  charge,  thej  cannot  be  injured  by  the  action 
of  the  water  thereon.     lb.  et  Id, 

34.  So  far  as  the  Roman  laws  establish,  that  an  estate,  not  bound  to  furnish  a  new 
road  on  the  destruction  of  the  old  one,  is  entitled  to  alluvion,  notwithstanding  the  inter- 
vention of  a  road,  thej  are  not  declaratory  of  natural  law,  but  are  mere  positive  and 
arbitrary  rules,     lb.  et  Id. 

%b.  As  the  owner  of  a  lot  in  New  Orleans  is  not  bound  to  furnish  another  street  if  the 
former  be  destroyed,  the  intervention  of  the  street  prevents  the  acquisition  of  alluvion 
by  the  lot     lb.  et  Id. 

36.  The  bank  of  the  river  can  neither  be  alienated  nor  retained  in  separate  owners 
ship  from  the  contiguous  estate,  and  therefore  must  either  belong  to  the  public  or  to  the 
owners  of  lots  in  the  faubourgs  as  a  concrete  body.     lb.  et  Id. 

37.  Alluvion  formed  before  a  city  may  be  considered,  either,  as  partaking  of  the  nature 
of  the  loctu ptddicus  immediately  contiguous  to  the  river,  and  assuming  its  character; 
or,  as  belonging  to  those  who  bear  the  burden  of  riparian  ownership,  which,  in  a  city,  is 
not  upon  the  owners  of  the  front  lots,  because  they  in  no  case  bear  any  of  the  burdens 
of  riparian  ownership,  but  upon  the  owners  of  lots  in  the  city,  not  individually,  but  as  a 
concrete  body,  whose  rights  are  to  be  vindicated  by  the  municipal  authorities.  lb. 
ei  Id.    Things,  I.  (b). 

38.  Where  it  is  shown,  that  the  boundary  lines  of  the  land,  claimed  by  one  holding 
under  a  confirmation  by  the  United  States  and  a  survey  made  by  a  government  sur- 
veyor, were  run  as  near  as  possible  to  a  bar,  the  whole  of  which  was  subject  to  be  over- 
flowed at  high  water,  and  the  greater  part  of  it  to  an  annual  overflow,  so  as  to  include 
all  the  high  land  susceptible  of  ownership,  the  proprietor  will  be  entitled  to  the  alluvion, 
or  batture,  subsequently  formed  on  the  site  of  the  bar.     Stephenson  v.  Gqff\  10  R..99. 

39.  Under  our  former  jurisprudence  it  was  doubtful,  whether  an  individual  riparian 
proprietor  within  a  corporate  town  could  sue  the  latter  for  the  occupation  of  so  much  of 
the  batture  in  front  of  his  property  as  was  not  necessary  for  public  use.  But,  since 
the  act  of  30  April,  1853,  which  has  removed  the  doubt,  the  right  is  unquestion- 
able. Kennedy  v.  Municipality  No.  Two,  10  A.  54  ;  Yeatman  v.  New  Orleans,  13  A. 
154. 

40.  A  title,  which,  afler  describing  the  boundaries  of  the  other  sides,  calls  for  a  '^  front 
on  the  river,"  with  all  the  privileges  and  appurtenances  belonging  to  the  lot  conveyed, 
gives  a  clear  right  by  accretion  to  the  alluvial  deposits  opposite.  C.  C.  501 ;  lb. ; 
supra.  No.  2. 

41.  The  possession  of  a  batture  by  a  city,  being  simply  for  purposes  of  administra- 
tion, is  not  at  all  inconsistent  with  the  right  of  ownership  in  the  riparian  proprietor, 
and  iSy  in  its  nature,  destined  to  terminate  as  soon  as  its  continuance  is  no  longer  required 
by  the  public  convenience.  Such  a  possession  cannot  be  pleaded  against  the  riparian 
proprietor,  as  the  basis  of  an  adverse  title  in  the  city.  lb.  Prescription,  IL  (b),  1), 
c,  No.  18. 

42.  The  mode  of  dividing  alluvion  between  contiguous  riparian  proprietors  is  clearly 
prescribed  by  art  508  C.  C.  No  regard  whatever  is  to  be  paid  to  the  side  lines  or 
the  course  of  the  line  separating  the  proprietors.  But  the  alluvion  is  to  be  divided 
between  them  in  the  ratio  of  the  extent  of  their  front  lines.  Deiord  v.  New  Orleans, 
11  A.  699.    New  Orleans,  I.  (b).  No.  3. 

43.  The  right  of  accession  is  a  sort  of  legislative  donation  of  what  would  otherwise 
be  public  property.  It  is  a  pure  gratuity  by  the  state  to  the  riparian  proprietor. 
For,  there  is  no  reason  whatever  in  the  nature  of  things,  why  the  purchaser  of  an  arpent 
of  land  extending  to  the  river  bank  should  become,  without  price  or  consideration, 
the  owner  of  another  arpent  added  to  the  first  by  alluvial  deposit  lb.  But  qiuere  ;  see 
supra,  Nos.  7,  22,  27. 

44.  The  administrative  control,  which  the  city  council  of  New  Orleans  has  over  the 
alluvial  deposit  in  firont  of  the  city,  is  well  settled ;  and,  until  the  act  of  30  April,  1853, 
the  city  corporation  had  the  exclusive  right  to  determine  when,  and  to  what  extent,  the 
riparian  proprietors  might  take  possession  of  the  batture,  in  limiting  or  terminating  the 
public  occupation  of  which,  the  latter  may  now,  under  that  act,  take  the  initiative.  Eemy 
v.  MuntcipoHty  No.  Two,  12  A.  500.  Things,  L  (b).  New  Orleans,  II.  (d),  2), 
No.  8. 

45.  After  the  extension  of  the  old,  and  the  creation  of  new,  streets,  upon  the  batture 
in  front  of  the  faubourg  St  Mary,  in  New  Orleans,  under  the  act  of  21  March,  1850, 
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No.  257,  plaintififs  were,  by  a  judgment  against  the  city,  decreed  to  be  the  owners  of  a 
batture  lot  in  said  faubourg,  having  a  certain  depth  and  front  on  the  river,  with  a  reser- 
vation to  the  city  of  the  use,  for  administrative  purposes,  of  such  part  thereof  as  was 
subject  to  riparian  servitudes.  In  an  action,  under  art.  2608  C.  C.  to  assess  the  value 
of  tibeir  property  taken  for  public  use,  it  was  held,  that  the  judgment  must  be  interpreted 
as  subordinate  to  the  previous  action  of  the  state  and  municipal  authorities  in  re^u>l  to 
the  batture,  and  that  plaintiffs  were  entitled  to  little,  if  any,  compensation,  for  so  much 
of  their  soil  as  was  taken  for  the  public  streets.  Jb, 

46.  The  division  of  the  batture  into  streets  and  squares  was  no  expropriation  of 
plaintiffs,  so  far  as  regards  the  streets,  of  which,  as  of  no  part  of  the  batture,  had  they 
ever  had  possession.  Such  division  was,  in  fact,  a  restriction  of  the  public  use,  previ- 
ously existing  over  the  whole  batture,  to  the  comparatively  small  portion  thereof  covered 
by  the  streets,  the  reservation  of  which,  as  avenues  of  communication,  was  necessary  to' 
public  accommodation  and  commercial  convenience.  lb.  ;  Sarpy  v.  New  Orleant^  18  A* 
849. 

47.  Spofford,  J.,  with  Voobhies,  J.,  dissenting.  Plaintiffs'  right  to  a  fair  indem- 
nity for  that  portion  of  their  batture  property  heretofore  converted  into  streets,  and  so 
appropriated  to  public  use,  is  a  question  upon  which  the  decree,  remanding  the  case  for 
the  sole  purpose  of  ascertaining  the  amount  of  indemnity  to  which  plaintiffs  were 
entitled,  concludes  the  parties.  lb. 

48.  When  property,  purchased  at  a  probate  sale,  is  described  as  fronting  upon  the  riv- 
er, and,  so  far  as  appears,  nothing  intervenes  worthy  of  being  considered  a  fit  subject  for 
exclusive  ownership,  the  purchaser  will  be  entitled  to  the  alluvion,  by  the  right  of  acces- 
sion, although  not  so  expressed  in  the  adjudication  and  act  of  sale  subsequently  passed 
by  the  executor.     C.  C.  501.     Barrett  v.  Neto  Orleans,  18  A.  105. 

49.  From  the  terms  of  the  act  of  80  April,  1858,  No.  888,  subjecting  to  judicial  con- 
trol the  formerly  unrestricted  powers  of  the  corporation  of  New  Orleans  over  the  ad- 
ministration of  the  batture,  within  the  corporate  limits,  it  is  plain,  that  the  proprietors  of 
such  batture,  in  reducing  it  to  private  occupation,  are  bound  to  leave  open  to  public 
use,  without  charge,  whatever  space  may  be  requii^ed  by  the  corporation  for  public 
highways  or  streets.     Sarpy  v.  New  Orleans,  18  A.  349. 

See  act  of  9  March,  1855,  No.  42,  relative  to  battures.    Things,  I.    New  Oe- 

LBANS,  II.  (d),  2).      BOADS  AND  LeVSES,  1L 

ACCESSORY. 

See  Criminal  Law,  VI.  (f).  Obligations,  VHI.  (g).  Judgment,  V.  (a),  4). 
Sale,  III.  (b),  2),  b.    Mortgage.    Privilege.    Constitution,  IL  (c),  8),  c. 

ACCOUNT. 

1.  For  accounts  stated,  see  Evidence,  XII.  (g).  Loan,  III.  Pleading,  VIIL  (b), 
1),  Nos.  14,  15.  Prescription,  HI.  (e),  Nos.  21,  24,  etaL;  JH.  (g),  8),  Nos.  9, 10 ; 
IV.  (d),  2),  No.  11. 

2.  For  accounts  to  be  rendered  by  curators,  executors,  syndics,  etc.,  see  Succession, 
Vni.  (f).  Insolvency,  X.  XIL  Minors,  III.  (f).  Courts,  II.  (d),  5).  Judg- 
ment, XV.  (c).    Prescription,  HL  (g),  8),  No.  21 ;  V.  (d),  No.  15. 

8.  For  the  agent's  obligation  to  account  to  his  principal,  see  Mandate,  V.  (b.) 
4.  For  matters  of  account,  see,  further,  act  of  9  March,  1855,  No.  45,  regulating  the 
mode  of  keeping  public  accounts.  Partnership,  II.  (b).  Evidence,  XIL  (a)  ;  (d) ; 
(e)  ;  (i).  No.  12 ;  XVL  (d),  1),  No.  20..  Insolvency,  V.  Costs,  IIL  (d).  Plead- 
ing, V.  (a),  8),  B ;  (b),  1),  No.  7 ;  4),  No.  21.  Obligations,  VU,  (a),  5),  b,  §  1,  No. 
12.    Prescription,  IV.  (d),  2),  No.  2. 

ACKNOWLEDGMENT. 

See,  for  acknowledgment  of  natural  children.  Parent  and  Child,  II. ;  for  acknowl- 
edgment of  deeds.  Evidence,  XXIV.  XXV.  (b),  1),  No.  15;  XXVH.  XXVIIL 
Eeqistrt,  II.  (c)  ;  III.  (a),  2).  Act  of  9  March,  1855,  No.  50 ;  for  acknowledg- 
ment in  matters  of  prescription.  Prescription,  IV.  (d). 

ACT. 
See,  for  authentic  acts  and  acts  saiu  seing  privS,  Eyidbncb,  XXIV.  XXV. ;  for 
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acts  of  the  Msembly,  Laws  ;  for  acts  of  God,  Obligations,  IX.  Vis  Major  ;  for 
aclB  of  aooeptance  or  renunciatioB  of  the  community  or  successions}  Makbiage,  XUI^ 
(e),  S).    SuocBSBiOK,  y. 

ACTIONS. 
See  Pleading,  I.    Practice,  I.    Assumpsit. 

ADJUDICATION. 

See  Execution,  V.  (d).  Succession,  VIII.  (e),  7).  Evidence,  XXII.  (c). 
brsoLYENCT,  XI.  Sale,  VIL  (c).  Minors,  III.  (g),  2)  ;  3) ;  5).  Roads  and 
Lbyees,  IIL    Taxes,  IIL  (d)- 

ADMINISTRATION  AND   ADMINISTRATORS. 

See  Succession,  VH.  Vin.  IX.  Courts,  II.  (d),  5).  Evidence,  XXII.  (b). 
Marriage,  IX.  (b);  XL  (b)  ;  XIII.  (d).  Minors,  III.  Partnership,  II.  IV. 
Insolvency,  IX.  X.  XI.  XII.  Donations,  I.  (a),  No.  19.  Corporations,  IV. 
VIIL  New  Orleans,  II.  Public  Lands,  II.  IIL  IV.  Taxes,  II.  (c).  Things, 
I.  (b).  Roads  and  Levees,  II.  (b).  Constitution,  II.  (e),  2).  Appeal,  I.  (a), 
4)  ;  (e),  3) ;  V.  (b),  3). 

ADMIRALTY. 
See  JuDGJfENT,  XrV.    Courts,  IV.  (a),  Nos.  3,  4    Shipping,  VIL 

ADOPTION. 
See  Parent  and  Child,  HI. 

ADULTERY. 

See  Marriage,  IIL  VT.  No.  5.    Pleading,  V.  (d),  No.  7. 

ADVANCEMENT  AND  ADVANCES. 
See  Succession,  V.  (c),  2).    Shipping,  X.  (c),  4),  No.  10.   Privilege,  IIL  (d). 

ADVERTISEMENT. 

See  act  of  12  March,  1855,  Na  91,  of  which  §  3  is  amended  by  act  of  17  March, 
1859,  No.  265.  Execution,  V.  (c).  Succession,  VIIL  (e),  3).  Insolvency,  XI. 
(b.)  Evidence,  IX.  (e) ;  K.  (e).  No.  8 ;  XV.  (j).  No.  25 ;  XXIL  (c).  Bills  and 
Notes,  XVL  Bankruptot,  IV.  Nos.  11, 12,  13.  Marrlige,  XIV.  (c),  2).  Ship- 
ping, X.  (c),  2),  Nos.  2,  7  ;  5),  Nos.  10,  23.  Prescription,  IIL  (g),  4),  Nos.  5,  21, 
25.  Obligations,  m.  (b),  2),  Nos.  12,  23,  32.  Public  Lands,  IV.  (a).  No.  3. 
Corporations,  VL  (c),  No.  20.  Sale,  VII.  (b).  Monition.  Taxes,  HI.  (d), 
2),  No.  5. 

AFFIDAVIT. 

1.  For  the  afSdavit  for  conservatory  process,  see  Arrest,  IIL  Attachment,  m. 
Injunction,  IV.    Provisional  Seizure.    Sequestration,  II.  (b). 

2.  For  the  affidavit  for  a  new  trial,  see  New  Trial,  IL  III. 

3.  For  the  affidavit  for  a  dedimus^  see  Evidence,  XIX.  (b). 

4.  For  the  affidavit  for  a  jury  trial  in  certain  cases,  see  Jury,  I.  (c). 

5.  For  the  affidavit  for  a  continuance,  see  Continuance,  II.  CRniiNAL  Law, 
Xin.  (c). 

6.  For  the  affidavit  of  the  loss  of  written  instruments,  see  Evidence,  IX  (e). 
Bills  and  Notes,  XVL 

7.  For  the  affidavit  in  matters  relating  to  interrogatories  on  &cts  and  articles,  see 
EvmsNCE,  XVIIL  (a) ;  (d),  2)  ;  5). 

8.  For  the  affidavit  to  be  made  in  insolvent  proceedings,  see  Insolvenct,  IL  (a)  ; 
ni-  (b> ;  (c).  No.  22. 

9.  For  the  affidavit  to  be  taken  bj  a  challenged  voter,  see  Elections  bt  the 
People,  U. 


12  AFFINITY  — ALEATORY  CONTRACTS. 

10.  For  the  affidavit  to  be  taken  bj  tutors,  curators,  executors,  &c.,  see  Minors,  I. 
(d).     Succession,  VII.  (d).    Absentees,  II.  No.  25. 

11.  For  the  affidavit  to  be  taken  by  experts  and  arbitrators,  see  Abbitration,  XL 
Experts- AND  Auditors,  II. 

12.  For  the  affidavit  to  be  made  in  the  hypothecary  action,  or  executory  process,  see 
Mortgage,  VL  (c),  6).    Executory  Process,  IIL  (b). 

See,  further,  on  affidavit.  Appeal,  I.  (a),  1),  Nos.  3, 18,  24  j  (e),  2),  No.  7.  Trial, 
No.  6.  Evidence,  X.  (e),  No.  7.  Mandamus,  IL  Nos.  6, 7.  Pleading,  V.  (a),  4). 
Courts,  IV.  (b).    Attorney,  IL  (aj,  2).    Criminal  Law,  IV.  No.  9. 

AFFINITY. 

Affinity  is  the  relation  which  exists  between  one  of  the  married  parties  and  the  rela- 
tives of  the  other ;  therefore,  no  affinity  exists  between  two  persons  whose  wives  are  col- 
laterally related  by  consanguinity.     Poydras  v.  Livtnggtany  5  M.  296. 

AGENCY  AND  AGENT. 

See  Mandate. 

ALEATORY  CONTRACTS. 

1.  Where  two  persons  agree  to  run  their  horses,  and  one  horse  dies  before  the  race, 
his  owner  will  be  liable  for  the  amount  bet.     Henderson  v.  Stone,  1  N.  S.  689. 

2.  Where  a  person,  who  has  entered  into  an  obligation  to  do  a  particular  thing,  is 
prevented  by  accident,  or  overpowering  force,  there  is  no  ground  for  claiming  damages 
for  the  nonperformance.  But  in  aleatory  contracts,  of  whose  essence  it  is,  that  there 
should  be  risk  on  one  side  or  on  both,  all  risks  appertaining  to  the  contract,  and  not 
excepted,  are  assumed  by  the  parties.     lb, ;  Moore  v.  Johnston,  8  A.  488. 

3.  Where,  from  accidents  not  within  the  control  of  either  party,  an  aleatory  contract 
can  never  be  determined,  it  becomes  null  and  void ;  or,  in  wagering  language,  it  stands 
a  drawn  bet,  and  each  party  has  a  right  to  withdraw  his  stake.  MontiUet  v.  Shiff,  4 
N.  S.  84, 

4.  So,  if  a  bet  be  made  on  the  election  of  governor,  to  be  determined  by  the  returns 
of  all  the  parishes  in  the  state,  and  two  parishes  make  no  return,  the  bet  is  a  drawn 
bet     Ih. 

5.  Where  it  has  become  impossible  to  decide  a  bet  made  on  the  election  of  governor 
by  a  third  person  with  plaintiff,  and  the  latter  notifies  the  stake-holder  not  to  pay  the 
money  over  to  the  supposed  winner,  plaintiff  will  not  be  considered  in  the  situation  of 
a  loser,  who  has  voluntarily  paid  money  lost  on  an  illegal  bet,  but  may  recover  from  the 
stake-holder,  who  has  paid  in  his  own  wrong.  Ih,     But  see  infra.  No.  10. 

6.  Where  an  aleatory  contract  is  simulated,  and  intended  to  defraud,  it  can  produce 
no  legal  effect ;  nothing  can  be  lost  on  it,  and,  consequently,  nothing  can  be  won.  Cris- 
weU  V.  Gaster,  6  N.  S.  130. 

7.  So,  where  plaintiff  had  wagered  a  certain  sum  on  a  race  between  two  horses  whose 
relative  speed  had  been  previously  ascertained  with  a  view  of  cheating  him,  he  can 
recover  back  only  the  sum  he  had  paid,  and  not  an  additional  sum  which  he  might  have 
won,  had  the  race  been  fairly  run.  lb.     Obligations,  VII.  (a),  5),  b,  §  2,  No.  8. 

8.  A  stake-holder  who  pays  over  the  amount  bet  on  a  horse-race,  without  the  sanc- 
tion of  a  majority  of  the  judges  of  the  race,  will  be  responsible  to  the  winner.  DatUe- 
rive  V.  Broussard,  5  R.  516. 

9.  Betting  on  elections  being,  under  the  laws  of  this  state,  a  criminal  offence, 
(stat.  16  March,  1839,  No.  39,)  no  action  will  lie  to  recover  from  a  stake-holder  an 
amount  deposited  with  him  as  a  bet,  although  he  have  been  notified  not  to  pay  over 
the  money,  before  the  result  of  the  election  could  have  been  ascertained.  A  party 
will  not  be  heard  who  asks  the  court  to  relieve  him  from  having  violated  the  law. 
The  law  leaves  him  where  his  conduct  has  placed  him.  Dams  v.  Holbrook,  1  A. 
176.     Obligations,  III.  (c),  2),  a,  Nos.  1,  14.     Criminal  Law,  V.  (a),  No.  4. 

10.  Under  the  English  rule,  on  the  disaffirmance  of  an  illegal  or  void  contract,  before 
it  has  been  carried  into  effect  and  while  the  money  remains  in  the  hands  of  the  stake- 
holder, each  party  may  be  allowed  to  withdraw  his  own  deposit.  Aliter,  under  our  law, 
by  which,  when  the  winner  could  not  recover  his  bet,  the  loser  has  no  action  to  recover 
back  what  he  has  voluntarily  paid,  unless  he  have  been  cheated.  C.  C.  2953 ;  lb.  But 
see  supra,  No.  5. 
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11.  When  the  onlj  limitation  of  risk,  contained  in  an  agreement  to  run  a  horse-race, 
IB  the  right  of  either  party  to  withdraw  his  horse  on  paying  a  stipulated  forfeit,  a 
party  must  avail  himself  of  the  right  in  time,  or  he  cannot  invoke  it  afterwards  to 
diminish  his  liability.     Moore  v.  Johnston^  8  A.  488. 

12.  So,  where,  on  the  appointed  day,  the  horses  are  l^rought  up,  the  stakes  depos- 
ited, and,  upon  the  word  being  given,  plaintiff's  horse  starts  fairly  and  runs  the  dis- 
tance agreed  upon,  but  defendant's  horse  rears  up,  throws  himself  across  the  track, 
and  cannot  be  forced  through  the  starting-posts,  plaintiff  will  be  entitled  to  the  stakes, 
such  being  shown  to  be  the  usage  of  the  turf.  Ih.    Obligations,  V.  Nos.  25,  32. 

IS.  No  recovery  can  be  had  by  the  payee  on  a  note,  the  consideration  of  which, 
although  disguised  under  the  form  of  a  sale,  is  a  £et  on  a  presidential  election.  The 
subsequent  repeal  of  a  penal  statute  against  betting  on  elections,  in  force  at  the  time 
of  the  execution  of  the  note,  cannot  purge  the  contract  of  its  original  taint.  Besides, 
art  2952  C.  C.,'  still  in  force,  presents  an  impassable  barrier  against  the  enforcement 
of  such  a  claim  in  a  court  of  justice.  Barham  v.  Livingston^  12  A.  618.  Laws, 
III.  (a).  No.  8.    Obligations,  VI.  (a).  No.  3. 

See  Inbubance.     Sale,  III.  (d),  3),  b,  Nos.  6,  7,  et  seq. 

ALIEN. 

1.  If,  after  execution  issued,  plaintiffs  become  alien  enemies,  the  court  will  not  stay 
the  execution  on  that  ground,  on  a  summary  application.  Brofidd  v.  Lmd,  2  M. 
213. 

2.  If  execution  have  been  enjoined  by  defendants,  the  court  will  not  listen  to  an 
application  from  plaintiffs,  who  have  since  become  alien  enemies,  for  its  dissolution. 
Ta^  V.  Morgan,  2  M.  263. 

3.  Aliens  may  hold  and  inherit  real  estate  in  Louisiana.  PhiUips  v.  Bogen,  5  M. 
745. 

4.  There  is  nothing  in  the  laws  of  this  state  which  excludes  aliens  from  the  acquisition 
of  real  or  personal  property,  by  will  or  succession,  or  which  renders  them  incapable  of 
inheriting  either.  C.  C.  881,  882.  Their  capacity  to  transmit  estates  cUf  intestato,  and 
to  inherit  from  others,  is  clearly  shown  by  art.  945  C.  C,  which  declares  that  slaves 
alone  are  incapable  of  either.     Duke  of  Bichmond  v.  Milne,  17  L.  312. 

5.  The  incapacity  of  aliens,  by  the  English  and  Scotch  laws,  is  only  extended  to 
their  holding  lands  or  acquiring  heritage,  either  by  purchase  or  succession.  Ih. 

6.  Under  the  laws  of  ScoUand,  an  alien  may  acquire  property  in  goods,  money,  and 
movable  estate,  and  make  a  will,  and  sue  for  personal  debts ;  and,  under  those  of  Eng- 
land, he  may  even  be  a  mortgagee,  and  recover  his  debt,  though  there  is  a  positive 
prohibition  against  his  holding  lands.     Tb, 

7.  In  some  of  the  states  of  the  Union,  aliens  cannot  hold  land ;  and,  when  there  is  no 
heir  who  is  a  citizen,  the  real  estate  is  forfeited  to  the  state  as  an  escheat.  But,  in  such 
cases,  no  title  passes  to  the  state  until  there  be  an  inquisition  of  office.  Perry  v.  Clinton 
R.  Co.  11  R.  415. 

8.  Neither  under  the  law  of  nations,  nor  the  laws  of  the  United  States,  nor  any 
treaty  with  the  king  of  Sweden  and  Norway,  can  the  consul  of  the  latter  take  from  an 
administrator  the  succession  of  a  Swede,  opened  in  this  state,  in  which,  though  not  dom- 
iciled, the  deceased  has  lefl  property.     Succession  of  Thompson,  9  A.  96. 

9.  Such  a  right  would  be  incompatible  with  the  sovereignty  of  the  state,  whose  juris- 
diction extends  over  the  property  of  foreigners,  as  well  as  that  of  citizens,  found  within 
its  limits.     C.  C.  9;  Ih,    Constitution,  II.  (c),  1),  No.  4. 

10.  For  the  tax  on  foreign  heirs  or  legatees,  see  Taxes,  II.  (a)  ;  (b),  2),  a.  No.  7 ; 
3),  Nos.  1,  2,  8,  9,etal.;  UL  (d),  1),  Nos.  13,  14. 

See  act  of  9  March,  1855,  No.  41,  to  prevent  aliens  from  holding  office.  Donations, 
L  (c)  ;  VL  (a),  6),  No.  1 ;  (e),  2)  ;  (f).  Minors,  I.  (b),  No.  23 ;  V.  Coepora- 
TION8,  X.  (q).  No.  4.  DoMiciL,  I.  Criminal  Law,  XIII.  (a).  No.  5.  Courts,  IV. 
Arrest,  II.  Nos.  21,  23,  24.    Mortgage,  YL  (a).  No.  2. 

ALIENATION   AND  ALIENABILITY. 

See  Donations,  III.  (a),  No.  7 ;  (c).  Minors,  III.  (g).  Marriage,  IX.  (b) ; 
XL  (b).  Things,  I.  (a),  1) ;  IL  (b).  New  Orleans,  IL  (c).  Execution,  V. 
(a),  8),  A.    Prescription,  II.  (a).    Public  Lands,  III.  (b),  2),  c. 
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ALIMONY. 

See  Parent  and  Child.  Marriage,  II.  (b)  ;  *Xin.  (e),  4),  c,  Nos.  16, 17, 18, 
19.  Mandamus,  I.  (a),  4),  No.  2.  Donations,  IL  (c).  Afpeal,  I.  (a),  2), 
No.  20. 

ALTERNATIVE. 

See  Obligations,  VIIL  (d).  Pleading,  II.  (a).  No.  15.  Seqttestration,  II. 
(b),  Nos.  11,  15. 

AMENDMENT. 

1.  For  amendments  in  pleading,  see  Pleading,  IX.    New  Trial,  I.  No.  11. 

2.  For  amendment  of  judgment,  see  Judgment,  VI.  XI.  Appeal,  VI.  IX.  (i). 
New  Trial. 

S.  For  amendment  of  sheriff's  return,  see  Attachment,  VI.  (e),  No.  1.  Execu- 
tion, V.  (f).  Citation,  III.  No.  4.  Evidence,  XIX.  (c),  No.  17.  Appeal,  IX. 
(a).  No.  22. 

4.  For  amendment  of  minutes,  or  the  record,  see  Appeal,  VI.  (a).  No.  19.  Crimi- 
nal Law,  II.  No,  2 ;  VIL  Nos.  6,  17,  18 ;  XUL  (e),  8),  No.  11. 

5.  For  amendment  of  answers  to  interrogatories  by  garnishees,  see  Attachkent,  X. 
(b),  Nos.  5, 18.    Execution,  V.  (a),  8),  d,  §  2,  Nos.  19, 21. 

6.  For  amendment  of  assessment  of  tax  assessors  and  of  commissioners  for  opening 
streets,  see  Taxes,  III.  (b).     New  Orleans,  II.  (e),  5),  c. 

7.  For  amendment  of  verdict,  see  Jury,  IV.  (b). 

8.  For  amendment  of  laws,  see  Laws,  III. 

9.  For  amendment  of  errors  in,  and  certificate  of,  transcript  of  appeal,  see  Appeal, 
Vra.  (e),  1) ;  (0. 

10.  For  amendment  of  charter,  see  Evidence,  XXIII.  (a),  Nos.  10, 11.  Corpora- 
tions, I.  Nos.  18, 14, 15, 16. 

AMICABLE. 

See,  for  amicable  compounders.  Arbitration;  for  amicable  demand.  Costs,  III. 
(b).  Pleading,  V.  (b),  5),  b.  No.  7.  Succession,  VIII.  (f),  5),  b.  Injunction, 
II.  (b),  2),  No.  11.    Mortgage,  VL  (c),  6).    Executory  Process,  III.  (b). 

ANIMALS. 

See  act  of  9  March,  1855,  No.  46,  relative  to  their  brands  and  marks ;  of  17  March, 
1858,  No.  207,  declaring  dogs  to  be  personal  property  ;  11  March,  1857,  No.  105,  rela- 
tiye  to  the  sale  of  live  stock  in  New  Orleans  ;  of  15  March,  1855,  No.  236,  relative  to 
the  forfeiture  of  certain  neat  cattle  and  hogs.  Sale,  III.  (d).  Criminal  Law,  I'X". 
(c),  No.  1.    Marriage,  XUL  (b),  5),  No.  IL 

ANNUITY. 
See  Rent. 

ANSWER. 

1.  For  answer  to  petition  in  civil  proceedings,  see  Pleading,  Y.  (b) ;  (c)  ;  VlU.  (a)  ; 
(b),  1)  ;  (c),  1).  Judgment,  IX.  Appeal,  VL  Executory  Process,  IV.  Evi- 
dence, XIL  ( j). 

2.  For  answer  to  amendments  in  pleading,  see  Pleading,  IX.  (a). 

3.  For  answers  to  interrogatories  on  facts  and  articles,  see  Evidence,  XVm.  (d). 

4.  For  answers  to  interrogatories  under  a  dedimus,  see  Evidence,  XIX.  (f). 

5.  For  answers  by  garnishees,  see  Attachment,  X.  (b).  Execution,  V.  (a),  8), 
D,  §  2. 

6.  For  answer  to  rule  nisi  in  applications  for  mandamus,  see  Mandamus,  II.  Nos. 
1,  5,  7. 

7.  For  answers  to  injunctions,  see  Injunction,  VIL 

ANTICHRESIS. 
See  Pledge,  II. 
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APPEAL. 
1.  Op  the  Right  to  Appeal. 

(a)  AiAffeeUdhy  the  Amount  in  Dispute,      (c)  As  Affected  hy  the  Confession  or  Ex- 

1 )  In  General,  ecution  of  the  Judgment ;  and  Renun' 

2)  Matten  Incidental  to  the  Principal  Action,  cicUion  of  the  Right. 

%  D^t'ltipl^.'"^'^      (<J)  ^  AF-^^  h  a  Previous  Appeal. 

3)  CUnms  Fictitious  or  Cumulated;   Those      (e)  As  Affected  by  the  Capacity  or  Interest 

4)  Estales  under  Administration,  1 )  /n  General 

Judgment^  or  the  IrreparcUde  mjury  ^ 

it  may  Cause.  (^ )  -^*  Affected  by  the  Lapse  of  Time. 

I)  In  General.  1)  Suspensive  Appeal. 

%)  In  Particular  Cases.  2)  Devolutive  Appeal. 

t:  A^l^n^^  '^^'^-  (g)  ^s/J^d  ^  Oe  ConstUu^^  or 

o.  Continuance  and  New  Trial.  Legality  of  Mununpal   Ordinances 

IK  Exceptions  in  Pleading.  or  Taxes. 

V  hS^-.  O*)  ^^^  Particular  Court,. 

0.  Minors.  (i)  As  Affected  hy  the  Criminal  Nature  of 
H.  RemoTal  of  Salt  to  another  Conrt.  ^^^  Judqment. 

1.  Seqnestration.  , -v    r    •>  / 
J.  Sooceasion.  (j)  -^  GeneraL 

n.  Op  the  Petition,  Motion,   and  Order  op  Appeal  ;    its  Withdrawal  ; 

AND    THE    BeTURN    DaT. 

(a)  In  General.  (c)   Order  granting  Appeal;  and  the  Re- 

(b)  PetiHon  and  Motion  ;  Who  are  Appel-  ^^^  -^«y- 

lants  and  in  what  Capacity. 

IIL  Op  the  Bond. 

m  (a)  In  GeneraL  (e)  .Rights  and  Obligations  of  Surety. 

(b)  jPbr/n  and  To  whom  Payabk.  l)  In  General. 

(d)    QuaUfic€Eticns  of  Surety.  S)  Proceedings  to  fix  Suretjf's  Liability;  and 

Exceptions  he  may  Plead. 
4)  Extinction  of  Surety's  ObUyatum. 

IV.  Op  the  Citation. 

%  (a)  Bi  GeneraL  (c)   On  Whom  and  Where  to  be  Made; 

(b)  Necessity  and  Waiver  of  Citaii<m  ;  the  Return  and  Proof  of  Service. 

Time  cmd  its  JSoOensian. 

V.  Op  the  Parties. 

(a)  Jk   GeneraL  (c)   Change  of  Parties. 

(b)  Who  must  be  made  Parties  ;  and  how 

far  Those  Not  Parties  are  Affected 
byj  or  can  Avail  themselves  of  the 
AppeaL 

1)  In  General. 

2)  Garnishees,  Partners,  Sureties,  and  War' 

ranters, 

3)  Lssohen^,  Marriage,  Partition,  Sueoss- 
fy  sum,  and  Tutorship. 

YL   Op  the  Appearance,  Answer,  and  Motion  to  Dismiss. 

(a)  ^  GeneraL  (c)    When  Prayer  for  Amendment,  or  Mb- 

(b)  Waiver  of  Motion  to  Dismiss.  i^on  to  Dismiss,  if  not  Waived,  mutt 

•^  beFUed. 

(d)  Prayer  for  Damages. 
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VII.  Of  the  Effect  of  Appeal. 

(a)  In  General  (c)  Reversal  of  the  Judgment. 

(b)  Time  allowed  for  Suspensive  Appeal ; 

and  Amount  of  the  Bond, 

VIIL    Ob'  the   Diffebent  Modes  op  Bringing  up  the  Appeal  and  Infor- 
malities IN   so   DOING. 

(a)  In  General.  (e).  Certificate  of  the  Judge  and  Clerk. 

(c)  Statement  of  Facts.  ,^.  Diminution  of  Record  and   Correct 

(d)  Time  within  which  the    Transcript  ^^^^  of  Errors. 

must  be  Filed;  and  its  Extension. 


IX.  Of  the  Judgment  on  Appeal. 


(a)  In  General 

(b)  Consideration  due  to   Verdict  of  the 

Jury^  or  Judgment  of  the  Court. 

(c)  Laches  of  Parties  ;  Errors  of  Coun- 

sel ;  and  defective  Pleadings  or  Ev- 
idence. 

(d)  Errors  Below  in  Matters  relating  to 

the  Evidence  or  Trial  hy  Jury. 

(e)  Failure  to  Apply  for  a  New  Trial; 

and  of  the  Rulcy  ^  de  minimis  non 
curat  lex." 


(f )  Damages  on  Appeal 

(g)  Matters  and  Pleas  not  Acted  upon 

BeloWy  nor  Embraced  in  the  Appeal 

1)  In  General, 

2)  Applications  and   Claims,  Defences  and 

Exceptions^  not  made  Below^  or  Waived. 

3)  Evidence, 

(h)  Form  and  Effect  of  Judgment ;  and 
by  Which  of  the  Judges  it  may  be 
Rendered. 

(i)  Rehearing  ;  and  Amendment  of  Judg- 
ment. 


L  Of  the  Bight  to  Appeal. 

(a)  As  Affected  by  the  Amount  in  Dispute. 

\)  In  General. 

1.  The  jurisdiction  of  the  supreme  court  is  determined  by  the  amount  claimed  in  the 
petition,  unless  that  point  be  expressly  put  at  issue,  by  an  averment  in  the  answer,  that 
the  mattei^n  dispute  is  less  than  that  claimed.     Lefevre  v.  Broussard,  2  M.  136. 

2.  And,  if  that  point  be  so  put  at  issue  and  proved,  the  court  will  not  give  judgment 
for  the  sum  actually  due,  but  will  dismiss  the  suit.     Bayon  v.  Rivet,  2  M.  148. 

3.  No  appeal  will  lie,  unless  it  appear  from  the  record  that  the  matter  in  dispute  ex- 
ceeds three  hundred  dollars ;  but  where  it  does  not  so  appear,  an  affidavit  may  be  made 
in  the  supreme  court  that  the  matter  in  dispute  does  exceed  that  sum.  3  M.  158  ;  17 
L.  253;  IN.  S.  700;  4N.  S.  483;  4L.  496;  19  L.  558 ;  5  A.  92 ;  11  A.  439. 

4.  The  supreme  court  has  appellate  jurisdiction  of  civil  suits  where  the  matter  in  dis- 
pute exceeds  three  hundred  dollars,  even  though  the  state  be  a  party.  State  v.  Monte- 
gut,  7  M.  448. 

5.  An  appeal  will  not  lie,  when  it  does  not  appear  on  the  record,  that  the  matter  in 
dispute  exceeds  three  hundred  dollars,  and  an  allegation  of  that  fact  in  the  petition  of 
appeal  will  not  suffice.  McRae  v.  BushneU,  4  N.  S.  484 ;  Michel  v.  Bonecaze,  4  L. 
296. 

6.  The  appeal  will  be  dismissed  when  the  amount  claimed  is  less  than  three  hundred 
dollars.     6  N.  S.  185  ;  5  L.  36 ;  6  L.  87  ;  8  R.  9. 

7.  No  appeal  lies  from  a  judgment  imposing  a  fine  of  forty  dollars ;  if  the  injury  be 
great,  on  account  of  the  continued  repetition  of  the  fine,  the  party  may  become  plaintiff 
in  a  suit  for  redress  of  a  sufficient  amount  to  give  him  an  appeal.  MiUaudon  v.  Judge, 
6N.  S.  25. 

8.  The  jurisdiction  of  the  supreme  court  is  to  be  tested  by  the  value  of  what  is  claimed 
in  the  petition.  Whatever  may  be  the  amount  of  the  judgment  given,  either  party  has 
the  right  to  appeal  when  the  amount  claimed  is  over  three  hundred  dollars.  1  L.  246 ; 
2  L.  437;  6  L.  323  ;  3  R.  370;  12  R.  178 ;  2  A.  163;  3  M.  640;  4  M.  27.  Crimi- 
nal Law,  XVL  (d),  No.  13.    ^ 

9.  In  a  controversy  between  two  persons  making  claim  to  an  office,  when  it  is  shown 
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that  it  is  worth  more  than  three  hundred  dollars  a  year,  the  supreme  court  has  appellate 
jurisdiction  of  the  case.     Hubert  v.  Auvray^  6  L.  598. 

10.  Where  an  application  was  made  for  a  mandamus  against  the  directors  of  a  bank, 
to  allow  two  of  the  directors  the  privilege  of  voting,  and  also  four  hundred  dollars  dam- 
ages were  claimed,  held^  that  the  supreme  court  had  jurisdiction  of  an  appeal  from  the 
judgment  or  order  of  the  court  below  ordering  a  mandamus.  Prieur  y.  Oommercud 
Bcmky  7  L.  511 ;  tn/ra.  No.  15. 

11.  The  judgment  of  the  district  court,  homologating  the  report  of  commissioners, 
app<UDted  under  the  statute  of  1832,  New  Obleaj^s,  II.  (e),  5),  for  opening  and 
widening  streets  and  the  assessment  of  damages,  may  be  appealed  from  by  any  person 
interested  and  making  opposition,  when  the  sum  in  contestation  exceeds  three  hundred 
dollan.  The  manner  in  which  a  case  is  brought  before  the  inferior  court  forms  no 
reason,  why  its  judgment  should  not  be  reviewed  by  the  appellate  court  Municipality 
Nou  Ihffo  Y.  Lawrence^  12  L.  305. 

12.  The  jurisdiction  of  the  supreme  court  extends  to  suits"  for  separation  from  bed 
and  board,  though  the  matter  in  dispute  be  not  appreciable  in  coin.  Act  19  March, 
1827,  No.  73.    Eawley  v.  E<ndey,  19  L.  558. 

13.  Where  the  amount  in  dispute  is  insufficient  to  give  jurisdiction  to  the  supreme 
court,  the  appeal  will  be  dismissed,  though  the  objection  be  not  made  by  either  party. 
9  R.  116;  2  A.  136,  337  ;  12  A  87. 

li.  Where  a  defendant  admits  his  liability  for  a  part  of  a  claim,  and  pays  that  portion 
into  court,  for  which  plaintiffs  take  judgment,  reserving  their  right  to  the  balance,  which 
is  less  than  the  amount  necessary  to  authorize  an  appeal,  he  cannot  appeal  from  a  judg- 
ment against  him  for  the  balance.     MunidpaUty  No.  Two  v.  Coming,  4  A.  407. 

15.  In  a  contest  between  two  officers,  as  to  which  of  them  is  entitled  to  perform  cer- 
tain duties,  and  to  receive  the  fees  and  emoluments  therefor,  the  plaintiff  nuiy  lay  his 
damage  at  a  sum  over  three  hundred  dollars ;  and  the  supreme  court  will  take  juris- 
diction of  the  appeal.     Staie  v.  HadGett,  5  A.  91 ;  suproj  No.  10. 

16.  Where  services  have  been  rendered  to  a  tutor,  with  a  portion  of  which  only, 
amounting  to  less  than  three  hundred  dollars,  the  minor  is  chargeable,  the  tutor,  against 
whom  judgment  has  been  rendered  for  the  whole  amount,  cannot,  by  a  suit  for  such 
amount  against  the  minor,  give  jurisdiction  to  the  supreme  court.  Riddell  v.  Smith,  6 
A.  432. 

17.  When  the  judgment  sought  to  be  reversed  is  an  entirety,  and  exceeds  three  hun- 
dred dollars  [akkough,  by  drfendixnt^s  admission  and  deposit  in  court  of  part  of  the 
ekum^  the  balance  for  which  Judgment  is  given  be  less  than  that  amount'}  the  appead  will 
be  maintained,  ^ew  Orleans  v.  Mc Arthur,  12  A.  47.  [^But  quaere:  if  the  facts  of  this 
case  be  corredfy  stated  in  the  syllabus  of  the  report,  in  the  body  of  which  they  are  not 
mentioned,  the  decision  seems  questionable :  for,  by  the  act  of  the  defendant,  the  actual 
amount  in  dispute  became  less  than  three  hundred  dollars.} 

18.  In  a  suit  for  divorce,  an  affidavit,  in  the  supreme  court,  by  the  appellant,  that 
fais  interests  involved  exceed  three  hundred  dollars,  will  maintain  the  appeal.  Knight 
V.  J^ight,  12  A.  59. 

19.  When,  before  an  appeal  is  taken,  in  a  contested  election  case,  a  party  offers  evi- 
dence to  prove  an  allegation  in  his  pleadings,  that  the  annual  emoluments  of  the  office 
in  dispute  are  worth  more  than  three  hundred  dollars,  and  the  district  judge,  refusing  to 
hear  the  evidence,  has  an  order  entered  upon  the  minutes  to  that  effect,  the  evidence, 
which  should  have  been  heard,  will  be  considered  as  received,  and  the  appeal  main- 
tained.   Lanier  v.  GaJlutas,  13  A.  175. 

20.  Where  a  recorder  of  the  city  of  New  Orleans  is  compelled,  by  a  peremptory  man- 
damus, to  allow  an  appeal  from  his  sentence,  imposing  a  fine  of  less  than  three  hundred 
dollars,  to  a  district  court,  he  cannot  appeal  to  the  supreme  court  from  the  judgment 
issuing  the  mofidamus.  If  there  be  anything  else  in  dispute  than  the  amount  of  the 
sentence  imposing  the  fine,  it  is  the  question  of  the  jurisdiction  of  the  district  court, 
which  cannot  be  reached  in  the  form  of  an  appeal.  State  ex  reL  Bach  v.  Fcthre,  13  A. 
279. 

21.  An  appeal  will  lie  from  a  judgment  rendered  in  an  action  against  the  state  by  a 
master  for  the  emancipation  of  his  slave,  under  the  act  of  15  March,  1855,  No.  308, 
although  the  value  of  the  slave  be  not  shown.  Such  an  action  is  a  civil  suit ;  and  the 
matter  in  dispute  is  the  emancipation  of  a  slave,  which  the  law  presumes  to  be  over 
three  hundred  dollars.  Const  1852,  art  123;  act  of  20  March,  1856,  No.  173. 
JcfMS  ▼.  SMs,  13  A.  406. 
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22.  Buchanan,  J.,  concurring.  Plaintiff  has  given  bond  in  the  sum  of  one  thousand 
dollars,  as  required  by  §  72  of  the  act,  that  the  slave  shall  not  become  chargeable  to 
the  state-     Aa  amount,  then,  over  three  hundred  dollars  appears  to  be  involved  in  the 

cause.  Ih, 

23.  Spoffobd,  J.,  dissenting.  There  is  no  question  about  plaintiff's  bond,  and 
no  amount  whatever  in  dispute.  The  proceeding,  authorized  by  an  anomalous  provi- 
sion, which  gives  no  right  of  appeal,  falls  only  within  the  juridiction  gracieuse  of  the 
district  court,  like  the  emancipation  of  minors,  etc  The  subject-matter  of  the  suit, 
which  involves  no  question  of  title  or  money,  being  a  master's  privilege  to  emancipate 
his  slave,  and  that  privilege  not  appearing  to  exceed  three  hundred  dollars  in  value,  the 
motion  to  dismiss  should  prevail.  Ih. 

24.  Where  the  hiatuLB  in  a  record,  which  does  not  disclose  the  amount  in  dispute,  is 
not  supplied  by  affidavit,  the  appeal  will,  on  motion,  be  dismissed.  Succession  of,  Broomj 
14  A.  67. 

25.  Although  it  be  questionable,  whether  the  supreme  court  have  jurisdiction  of  a 
suit  to  annul  a  judgment  from  which  no  appeal  could  lie,  yet,  where  the  principal  object 
of  the  action  is  to  annul  a  sheriff's  sale  of  property  worth  more  than  three  hundred  dol- 
lars, nullities  apparent  in  the  judgment,  under  which  the  sale  was  made,  may,  for  the 
purpose  of  passing  upon  its  validity,  be  examined,  at  least  as  between  the  parties  or 
privies  to  such  judgment.     Story  v.  Jones,  14  A.  78. 

26.  Where,  in  a  suit  for  more  than  three  hundred  dollars,  plaintiff,  before  judgment, 
enters  a  remittitur,  by  the  effect  of  which  the  amount  in  contestation  does  not  exceed 
that  sum,  no  appeal  will  lie.      Wolf  v.  Munzenheimer,  14  A.  114.    Infra,  3^,  No.  14. 

27.  Where,  in  an  attachment  suit,  the  record  does  not  show  that  any  property  of  the 
defendant  [not  personally  cited']  has  been  attached,  an  appeal  by  plaintiff  will  be  dis- 
missed ex  officio.  Robinson  v.  Miller^  14  A.  222.  Absentees,  II.  No.  23.  Attach- 
ment, VI.  (a).  No.  1. 

28.  Thus ;  although  the  note  of  evidence  showed  that  some  of  the  garnishees  had 
answered,  and  that,  as  to  others  who  had  not,  the  interrogatories  had  been  taken  pro 
confessis,  yet  neither  the  answers  of  the  former,  nor  any  citation  of  the  latter,  appeared 
in  the  record.  Held,  that  as  no  judgment  could  be  rendered  in  plaintiff's  favor  for 
want  of  property  attached  to  sustain  the  jurisdiction,  his  appeal  must  be  dismissed.  76. 
[  This  decision,  which  shotdd,  perhaps,  more  properly  have  been  classed  under  Courts, 
II.  (c),  has  been  placed  here,  from  the  consideration  thai,  even  if  the  answers  of  the  gar- 
nishees  had  been  shown,  yet,  if  they  had  disclosed  an  indebtedness  under  three  hundred 
dollars,  although  plaintiff  ^s  demand  were  over  that  amount^  his  appeal  would  probably 
have  been  still  dismissed.    Judgment,  XIV.  No.  7.] 

2)  Matters  InddenUd  to  the  Principal  Action  or  Execution  of  Judgment;  and  Claims  by  Drfendant  or 

Third  Persons, 

1.  No  appeal  will  lie,  unless  itr  appear  from  the  record,  that  the  matter  in  dispute 
exceeds  three  hundred  dollars.  Parties,  who  are  dissatisfied  with  the  decrees  of  inferior 
tribunals,  must  exhibit  affirmatively  their  right  to  an  appellate  interference.  Thus ; 
where,  on  appeal  from  an  order  refusing  to  set  aside  a  sequestration  or  provisional 
seizure,  the  question  of  releasing  the  property  is  the  sole  matter  for  consideration,  and 
the  record  contains  no  information  as  to  the  value  of  the  property,  the  appeal  will  be 
dismissed,  though  the  action  be  on  a  claim  exceeding  three  hundi^. dollars.  Const,  of 
1812,  art.  4,  §2;  const,  of  1845,  art.  63;  const,  of  1852,  art.  62;  4  M.34;  11  M. 
205;  3  L.  269;  3  R.  10;  11  R.476;  12  R.  110;  2  A.  293,  956;  3  A.  70 ;  4  A.  28, 
366;  8  A.  282,  456;  12  A.  87.  Jkfra,  VIII.  (f),  No.  30.  Mandamus,  I.  (a),  1), 
No.  10. 

2.  No  appeal  will  lie  from  a  suit  in  which  plaintiff  claimed  less  than  three  hundred 
dollars,  though  defendant  offered  a  set-off,  which,  added  to  plaintiff's  claim,  would 
make  an  aggregate  of  more  than  three  hundred  dollars,  and  accounts  to  a  larger  amount 
were  investigated  on  the  trial.     BreecUove  v.  Young,  2  N.  S.  314. 

3.  No  appeal  will  lie  from  a  judgment  against  a  sheriff  on  account  of  his  having  taken 
insufficient  bail,  when  less  than  three  hundred  dollars  are  claimed  of  him,  although 
more  was  demanded  from  the  defendant  in  the  original  suit.  Richard  v.  Morgan^ 
4  N.  S.  89. 

4.  No  appeal  will  lie  where  plaintiff's  de^mand  does  not  exceed  three  hundred  dollars, 
although,  when  added  to  defendant's  claim  in  reconvention,  it  forms  more  than  that 
sum.     Jewell  v.  Andrews^  5  N.  S.  566. 
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5.  Where  plaintiff  claims  more  than  three  handred  dollars,  an  appeal  lies  m  favor 
of,  or  against,  an  intervenor,  though  the  amount  claimed  by  the  latter  be  less  than  three 
hnndred  dollars.     8  L.  167  ;  11  L.  462  ;  2  A.  189  ;  6  A.  112.     But  see  infra.  No.  10. 

6.  An  appeal  will  lie  from  a  judgment  on  a  reconventional  demand,  where  the 
amount  claimed  in  reconvention  is  sufficient  to  give  jurisdiction  to  the  supreme  court, 
though,  the  original  demand  being  under  three  hundred  dollars,  no  appeal  could  be  taken 
from  the  judgment  on  it.  In  such  case,  the  judgment  on  the  demand  in  reconvention, 
which  is  in  the  nature  of  a  new  action,  will  alone  be  examined.     3  R.  887  ;  10  R.  438  ; 

11  R.  12  ;  6  A.  579. 

7.  A  role  on  the  mortgagee,  taken  after  an  order  of  seizure  and  sale  had  been  exe* 
coted,  bj  one  who  had  been  appointed  curator  ad  hoc  to  represent  the  third  possessor, 
to  show  cause  why  a  certain  sum,  under  the  jurisdiction  of  the  supreme  court,  should  not 
be  aDowed  as  a  fee  for  his  services,  is  not  such  an  incident  to  the  principal  action  as  to 
make  the  latter  the  basis  of  an  appeal,  to  be  used  only  for  the  correction  of  errors  com- 
mitted in  the  adjustment  of  such  incidental  matters.  Though  arising  out  of  the  origi- 
nal action,  the  demand  in  the  rule  is  entirely  distinct  from  it,  and,  being  under  three 
hundred  dollars,  is  not  appealable.     Stcste  ex  reL  Macarty  v.  Judge,  4  R.  85. 

8.  The  value  of  property  seized  by  a  sheriff,  to  pay  taxes,  the  sale  of  which  was 
enjoined  by  plaintiff,  cannot  give  jurisdiction,  where  the  amount  of  taxes  due  is  less  than 
three  hundred  dollars.     Marnh  v.  Briant,  9  R.  7. 

9.  No  appeal  will  lie  from  a  judgment,  in  an  action  by  a  wife  for  separation  from  bed 
and  board  and  of  property,  ordering  the' husband  to  pay  alimony,  at  the  rate  of  ten  dol- 
la»  a  month,  pending  the  suit.    Mcdony  v.  Husband,  9  R.  116* 

10.  No  appeal  will  lie  from  a  judgment  on  an  opposition  by  a  third  person,  claiming 
to  be  paid  by  preference  to  the  mortgage  creditor  out  of  the  proceeds  of  property  sold 
under  an  order  of  seizure  and  sale,  where  the  amount  claimed  by  the  opponent  is  only 
three  handred  dollars,  though  the  claim,  for  which  the  order  of  seizure  and  sale  was 
isBoed,  exceed  that  amount.    OUizens*  Bcmk  v.  Brothers,  1 1  R.  217.   But  see  supra,  No.  5. 

11.  Where  the  amount  in  contest,  in  a  rule  taken  on  the  sheriff  to  show  cause  why 
be  should  not  be  made  liable  for  the  balance  due  on  9Lfi.fa,,  of  which  no  return  was 
made,  is  less  than  three  hundred  dollars,  no  appeal  will  lie.     Wehb  v.  Kemp,  2  A  337. 

12.  An  appeal  wiU  lie,  though  the  amount  of  the  note  sued  on  be  under  three 
hundred  dollars,  where,  the  defendant  having  set  up  the  invalidity  of  a  contract,  of  which 
the  note  sued  on  was  a  part,  the  amount  thiis  involved  in  the  controversy  exceeds  three 
handred  dollars.     Williams  v.  Vance,  2  A.  908. 

13.  The  supreme  court  has  not  jurisdiction  in  an  appeal  from  a  judgment  on  a  recon- 
ventional demand  for  less,  although  the  amount  of  the  plaintiff's  claim  be  mote,  than 
three  hundred  dollars.     Bean  v.  Clark,  5  A.  105 ;  Tardos  v.  Toulon,  14  A.  429. 

14.  Plaintiff's  judgment,  when  satisfied,  lefl,  out  of  a  fund  in  the  sheriff's  hands,  a  sum 
less  than  three  hundred  dollars,  which  was  claimed  by  two  interveners,  one  of  whom 
was  a  creditor  for  more  than  tliat  amount,  and  neither  of  whom  appealed  from  plaintiff's 
judgment.  Held,  neither  of  the  intervenors  can  appeal  against  the  other.  Gauche  v. 
Trautman^  7  A.  18. 

15.  When  defendant,  against  whom  judgment  has  been  rendered  on  a  claim  under 
three  hundred  dollars,  pleads  in  compensation  a  sum  over  three  hundred  dollars,  no 
appeal  lies  from  the  judgment  rejecting  such  plea.     KeUar  v.  Palfrey,  8  A.  282. 

16.  When,  under  VkjLfa.  for  less  than  three  hundred  dollars,  property  of  a  greater 
amount  is  seized,  but  on  the  claim  of  an  intervenor  adjudged  to  the  latter,  no  appeal  will 
lie.    Buissim  v.  StaaU,  9  A.  236.     Execution,  V.  (a),  4),  No.  13. 

17.  A  judgment  upon  plaintiff's  claim,  which  is  for  less  than  three  hundred  dollars, 
cannot  be  examined  upon  appeal,  so  far  as  it  is  unconnected  with  defendant's  reconven- 
tk>Dal  demand  for  a  larger  sum.     Overton  v.  Simon,  10  A  685. 

18.  The  value  of  property  seized  under  execution,  the  sale  of  which  is  enjoined  by  a 
third  person  claiming  to  be  owner,  and  not  the  amount  of  the  writ,  determines  the  right 
of  appeal.     State  ex  reL  Mills  v.  Judge,  12  A.  48.    Infra,  3),  No.  16. 

19.  No  appeal  lies  from  an  injunction  to  arrest  an  order  of  seizure  for  a  debt  less  than 
three  hundred  dollars,  although  the  value  of  the  property  seized,  and  the  amount  of  the 
damages  claimed,  be  each  more  than  that  sum.  For,  to  relieve  the  land  from  seizure, 
and  to  determine  the  party's  liability  for  damages,  the  court  would  be  compelled  to 
inquire  into  the  correctness  of  the  judgment  granting  the  seizure.   Holland  v.  Duchamp, 

12  A.  784. 

20.  No  appeal  lies  from  a  decree,  authorizing  execution  to  issue  for  less  than  three 
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handred  doHan,  upon  an  order  awarding  a  certain  amount  of  alimony  per  month. 
Until  there  be  some  attempt  to  execute  the  order  for  a  further  sum,  it  cannot  work 
that  irreparable  injury,  whidi  entitles  a  party  to  appeal.    Fletcher  v.  Henley ^  13  A.  150. 

21.  Where,  in  an  action  to  avoid  an  execution  sale  for  informality,  the  debtor  recovers 
the  property  and  its  revenues,  the  supreme  court  has  jurisdiction  to  make  a  deduction  in 
favor  of  the  purchaser  on  his  reocmventional  demand  for  repairs  and  taxes,  although  less 
than  three  hundred  dollars.     FarreU  v.  Kbximpp^  13  A.  311. 

22.  The  question  of  jurisdiction  must  be  tested  by  the  demand:  in  garnishment  pro- 
ceedings, the  real  demand  in  contestation  is  the  claim  against  the  debtor,  and,  for  the 
like  amount,  over  against  the  garnishee.  The  demand  in  gjBtmishment  is  not  to  take 
^m  the  garnishee  any  particular  thing,  but  to  discover  in  his  hands  something  of  suffi- 
cient value  to  pay  a  debt,  the  amount  of  which  determines  the  jurisdiction.  GutUne  ▼• 
N.  O.  Oil  Co.  13  A.  510.     Courts,  U.  (a),  No.  81. 

23.  So,  where  garnishees  under  an  execution  for  an  unappealable  amount,  set  up  a 
contract  of  pledge  with  the  judgment  debtor  covering  the  latter's  property,  more  than 
three  hundred  dollars  in  value,  in  their  hands,  they  cannot  appeal  from  a  judgment 
disregarding  the  pledge,  and  ordering  them  to  surrender  enough  to  satisfy  the  execu- 
tion.  Ih, 

24.  The  garnishees,  in  such  case,  are  condemned  on  account  of  a  demand  less  than 
three  hundred  dollars.  The  case  is  different,  where  property  of  more  than  three  hun- 
dred dollars  in  value  is,  by  an  unlawful  seizure,  taken  from  the  possession  of  a  third 
person,  who  claims  the  same;  he  demands  something  within  the  appellate  jurisdic- 
tion, lb. 

25.  Although  plaintiff  in  attachment  claim  less  than  three  hundred  dollars,  yet,  when 
the  title  to  the  property  attached,  which  is  of  a  value  over  that  amount,  is  alleged  to  be, 
not  in  defendant,  but  an  intervenor,  the  latter  may  appeaL  Curtis  v.  Macketer^  13  A. 
592  ;  Danjean  v.  Blacketery  lb.  595. 

3)  ClamM  Fictiiicvi  or  Cumulated;  Those  fir  Cbfte,  Z>amiap€»,  or  IniereU;  and  Joinder  qf  Several 

Platntifft  or  befendants, 

1.  In  a  suit  for  damages  for  a  wrongful  entry  on  land,  and  for  an  injunction  to  quiet, 
&C.,  an  appeal  will  lie,  though  less  than  three  hundred  dollars  be  claimed  for  damages, 
the  land  being  of  greater  value.     Kemper  v.  Armstrong^  12  M.  296. 

2.  Where  plaintiff  claims  three  hundred  dollars  wUk  interest,  and  there  is  some 
interest  due  at  the  time  of  judicial  demand,  an  appeal  will  lie,  but  no  appeal  wiU  lie, 
where  no  interest  had  accrued  before  the  institution  of  suit ;  as  where,  being  ex  mordy 
it  runs  only  from  judicial  demand,  or  where  the  claim,  being  for  damages  for  a  quasi 

•offence,  does  not  fall  within  act  9  March,  1852,  No.  121.  The  amount  due  at  the 
institution  of  the  suit  constitutes  the  matter  in  dispute.  Const  1812,  art  4,  §  2  ;  C.  P. 
91 ;  const.  1845,  art.  63  ;  const  1852,  art  62  ;  1  N.  S.  138 ;  12  L.  156  ;  1  R.  25,  26 ; 
5  R.  90 ;  2  A.  793,  911 ;  7  A.  109  ;  10  A.  170. 

8.  In  considering  whether  the  damages  to  be  sustained  will  amount  to  three  hundred 
doUars,  the  indirect  and  remote  consequences  that  may  grow  out  of  the  decbion  cannot 
be  considered.     State  ex  reL  —  v.  Knight,  1  N.  S.  700. 

4.  An  appeal  will  not  lie  from  a  judgment  rendered  on  one  petition,  or  on  a  rule  en- 
joining execution  on  several  judgments,  each  for  less  than  three  hundred  dollars,  ren- 
dered in  separate  suits,  although  the  judgments  added  together  amount  to  more  than 
that  sum.     Prevost  v.  Greig,  5  N.  S.  87  ;   United  States  v.  Cochrane,  5  R.  120. 

5.  No  appeal  will  lie,  if  the  matter  in  dispute  be  less  than  three  hundred  dollars, 
although  it  form  part  of  a  series  of  claims  which  will  amount  to  more  than  that  sum. 
Mayor  v.  Maignan,  8  N.  S.  122. 

6.  No  appeal  lies  where  several  persons,  each  claiming  less  than  three  hundred  dol- 
lars, join  their  demands  to  make  up  a  larger  sum.     Boulden  v.  Bughes,  8  N.  S.^285. 

7.  If  plaintiff's  claim  against  each  of  several  defendants  be  less  than  three  hundred 
dollars,  and  the  cases  be  consolidated  by  consent,  and  amount  to  more  than  three  hun- 
dred dollars,  an  appeal  will  lie.     BaiUio  v.  Prudhomme,  8  N.  S.  338. 

8.  An  appeal  will  be  dismissed,  where  the  amount  in  dispute  is  really  under  three 
hundred  dollars,  though  the  amount  claimed,  whether  for  interest  or  damages,  be  greater, 
where  the  claim  is  evidently  fictitious*  Such  a  claim  can  give  no  jurisdiction  to  the 
supreme  court  16  L.  182;  17  L.  102;  3  R.  143;  1  A.  310;  4  A.  213;  6  A.  735; 
7  A.  492  ;  9  A.  3 ;  10  A.  282. 

9.  Plaintiff,  holding  a  niortgage  for  five  thousand  dollars  on  a  lot  of  ground,  prayed  for 
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an  injunction  to  pireyent  defendant  from  selling  certain  improvements  thereon  separafelj 
from  the  lot  itself,  for  two  hundred  and  ninety  dollars  damages,  and  for  general  relief. 
Held^  that  his  claim  was  not  only  to  recover  damages,  but  to  prevent  the  illegal  sale  of 
the  improvements,  and  that  the  limitation  of  the  damages  to  a  sum  less  than  three  hun- 
dred dollars  could  not  prevent  his  right  to  appeaL     McDonough  v.  Le  Roy,  1  R.  173. 

10.  No  appeal  will  lie  from  an  action  instituted  against  several  defendants  on  an 
instrument  by  which  they  are  bound  severally,  as  sureties,  for  a  fixed  sum,  where  the 
amount  claimed  from  each  is  under  three  hundred  dollars,  though  the  whole  claim  ex- 
ceed that  sum.  The  defendants  cannot  gi\e  jurisdiction  by  joining  in  one  appeal,  where 
they  woald  have  no  right  to  be  heard  separately.     Merritt  v.  Baeey,  4  R.  319. 

11.  Where  plaintiff  sues  for  the  amount  of  an  open  account,  less  than  three  hundred 
doflars,  he  cannot  give  jnrisdiction  to  the  supreme  court,  by  claiming  conventional 
interest  from  a  particular  period,  where  there  was  no  agreement  to  pay  it  Groodunn  v. 
Bumey,  6  B.  151. 

12.  Where  the  amount  really  in  dispute  is  under  three  hundred  dollars,  the  appeal 
most  be  dismissed,  though  at  the  instance  of  the  party  who,  by  a  fictitious  claim  for 
interest,  attempted  to  bring  the  case  within  the  jurisdiction  of  the  supreme  court    3, 

13.  No  appeal  will  lie  from  a  judgment  on  a  promissory  note  for  three  hundred 
doQars,  whicii  bore  no  interest,  though  interest  was  claimed  in  the  petition  from  the 
maturity  of  the  note,  and  allowed  by  the  judgment  from  judicial  demand.  To  authorize 
an  appeal,  it  must  appear  that  the  matter  in  dispute  exceeds  three  hundred  dollars ; 
and,  as  no  interest  was  due  at  the  time  of  citation,  the  claim  cannot  be  said  to  exceed 
that  sum.     Const  1812,  art  4,  sect  2  ;  C.  P.  874;   Coons  v.  TkrMkeld,  9  R.  153. 

14.  Where,  by  the  release  of  one  of  two  debtors  in  MoUdo^  and  the  deduction  of  his 
part  of  the  debt  made  in  the  court  below  for  the  purpose  of  introducing  him  as  a  wit- 
ness, the  amount  in  dispute  is  reduced  below  the  sum  necessary  to  give  jurisdiction  to 
the  supreme  court,  no  appeal  will  lie.  Const  1845,  art  63.  Gardere  v*  Gwrvey^  2  A. 
136.    Suproj  L),  No.  26. 

15.  Where  several  judgment  creditors,  each  of  whose  claims  is  under  three  hundred 
doUan,  but  whose  aggregate  claims  exceed  that  sum,  unite  in  a  petition  of  intervention 
in  an  action  between  their  debtor  and  a  third  person,  claiming  a  privilege  in  virtue  of 
separate  seizures  made  by  them  under  execution,  an  appeal  taken  by  them  will  not  be 
dismissed  on  the  ground  that  their  claims  do  not  severally  amount  to  three  hundred 
dollars.     CoU  v.  (/CaUaghan,  2  A.  984. 

16.  Where  the  sale  of  a  slave,  seized  on  execution,  was  enjoined  by  a  third  person, 
who  claimed  the  slave  as  his  own,  and  the  sum  of  one  hundred  and  fifty  dollars  dam- 
ages for  the  wrongful  seizure,  in  determining  whether  the  amount  of  the  controversy  be 
sufficient  to  give  jurisdiction,  the  value  of  the  slave  most  be  included,  and  the  amount, 
mentioned  in  the  act  of  sale  as  the  price,  is  evidence  of  that  value,  a  copy  of  the  act 
being  made  part  of  the  petition.     BouUgny  v.  WhiU^  5  A.  31.    SuprOy  2),  No.  18. 

17.  Where  there  are  various  defendants  in  an  injunction  suit,  all  of  whose  claims  are 
under  three  hundred  dollars,  the  plaintiff  and  appellant  cannot,  even  with  their  consent, 
bring  them  before  the  supreme  court  by  a  claim  against  one  of  them  alone  for  damages 
for  a  sum  giving  jurisdiction.     GopUy  v.  Edwards^  5  A.  650. 

18.  Where  ddfendant  has  been  condemned  in  one  suit  to  pay  over  three  hundred 
dollars,  although  upon  distinct  judgments  in  favor  of  the  joint  plaintiffs,  each  of  which 
is  less  than  that  sum,  an  appeal  will  lie.    Bhode*  v.  SekoljieU  6  A.  251. 

19.  Where  two  suits,  of  which  one  is  appealable  in  amount,  and  the  other  not, 
have  been  tried  in  the  lower  court,  in  such  manner  as  to  have  been  virtuaUy  consoli- 
dated, an  appeal  will  lie  in  both.     Marshall  v.  FaU,  9  A.  92. 

20.  When  the  lower  court  dismisses  plaintiff's  suit,  on  the  ground  that  the  sum 
claimed  for  damages,  and  amounting  to  more  than  three  hundred  dollars,  is  stated  ficti- 
tiously to  give  the  court  jurisdiction,  and  that  the  evidence  only  establishes  actual  dam- 
ages sustained  below  the  appealable  amount,  an  appeal  will  lie.  State  ex  reL  Poncahari 
V.  Judgtj  9  A.  353. 

21.  When  two  or  more  actions,  as  well  as  the  judgments  therein  rendered,  are  sepa- 
rate, the  separate  and  not  the  collective  amounts,  claimed  in  each,  most  determine  the 
question  of  jurisdiction.    Armitage  v.  Barrow^  10  A.  78. 

22.  Where  the  interest,  demanded  since  the  maturity  of  the  note,  brings  the  amount 
sued  for  within  appellate  jurisdiction,  although  the  interest  have  not  been  allowed,  and 
no  amendment  be  prayed  for  in  the  supreme  court,  the  latter,  when  not  satisfied,  that 
the  demand  for  interest  was  inserted  in  the  petition  in  bad  fiedth,  to  make  the  case 
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appealable,  will  maintain  its  jurisdiction.      N.   0.  CarroUton   Oo,  ▼•  Harper^  11  A» 
212. 

23.  Where  the  nominal  value  of  certain  accounts  is  far  more  than  three  hundred 
dollars,  and,  alleged  in  the  petition  to  exceed,  is  not  shown  bj  the  evidence  to  be  less 
than,  that  sum,  the  mere  fact,  that  they  were^  purchased  bj  plaintiff  at  a  bankrupt  sale 
for  a  trifling  sum,  will  not  prove  that  his  claim  is  fictitious ;  and  his  appeal  will  be 
maintained.     OakeyY.  Aikeriy  12  A.  11. 

24.  Nor  can  defendant,  in  such  case,  who  excepted  that  the  amount  was  not  within 
the  jurisdiction  of  the  district  court,  urge  such  exception  before  the  supreme  court,  in 
which  he  is  himself  appellant ;  if  the  former  had  no  jurisdiction  over  the  suit,  still  less 
has  the  latter  jurisdiction  over  the  appeaL  16. 

25.  The  amount  due  at  the  institution  of  the  suit  constitutes  the  matter  in  dispute. 
Ck>sts,  which  may  subsequently  accrue  during  the  course  of  the  action,  cannot  be  taken 
into  consideration,  so  as  to  make  up  the  amount  necessary  for  appellate  jurisdiction ; 
they  are  but  incidental  matters,  to  be  confided  to  the  lower  tribunab.  Klein  v.  Wildy 
12  A.  87.     Cbimikal  Law,  XVI.  (d).  No.  6. 

26.  A  party  cannot,  by  claiming  [even  in  good  faith  f]  that  to  which  be  is  evidently 
not  entitled,  give  jurisdiction  of  an  amount  under  three  hundred  dollars  to  the  supreme 
court,  which,  ex  proprio  motu,  will  dismiss  the  appeal.  Mutherford  v.  Bennen^  13  A. 
336. 

27.  Thus ;  appellant,  having  purchased  for  one  hundred  dollars  a  claim  over  three 
hundred,  sued^  his  vendor,  to  whom  he  alleged  that  the  claim  had  been  previously  paid, 
for  the  full  amount  of  the  claim  without  damages.  Meld^  that  the  appeal  must  be  dis- 
missed, lb.     Saxe,  YUI.  (c).  No.  16. 

4)  Ettata  under  Administraiion. 

1.  Where  the  estate  of  an  absentee  is  worth  over  three  hundred  dollars,  but  the 
commission  or  interest  of  the  parties  is  under  that  sum,  an  appeal  lies  from  a  judgment 
appointing  a  curatrix  to  the  estate.     C.  P.  876 ;  Garraby  v.  Garrabyj  7  N.  S.  468. 

2.  No  appeal  lies  from  a  judgment  on  a  claim  for  less  than  three  hundred  dollars 
against  an  estate,  although  its  value  exceed  that  sum.     Botdden  v.  Hughes^  8  N.  S.  285. 

3.  Where  the  creditors  of  a  succession  are  litigating  their  rights  contradictorily  with 
each  other,  and  its  value  exceeds  threp  hundred  dollsurs,  an  appeal  will  lie,  though  the 
claim  of  each  creditor  may  not  amount  to  that  sum.     Succession  of  Fields  3  R.  5. 

4.  An  appeal  will  lie  in  favor  of  the  heirs  from  a  judgment  on  their  opposition  to  the 
curator's  tableau  of  distribution,  though  none  of  the  claims  so  opposed  and  allowed 
against  the  estate  exceed  three  hundred  dollars,  where  their  whole  amount  exceeds  that 
sum.      State  ex  reL  Asbridge  v.  Judge^  12  R.  415. 

5.  No  appeal  lies  from  a  judgment  against  an  executor  personally  on  a  claim  under 
three  hundred  dollars,  though  the  amount  of  the  succession  exceed  that  sum.  Art.  1152, 
C.  C.  is  not  applicable  to  such  a  case.     Succession  ofJarvis'y  9  A.  370. 

(b)  As  Affected  by  the  Finality  of  the  Judgment^  or  the  Irreparable  Injury  it  may 

Cause, 

\)  In  General, 

1.  An  appeal  lies  from  a  judgment  of  nonsuit  or  one  of  dismissal.  2  M.  136 ;  7  M. 
520;  3N.  S.  165;  16  L.  515. 

2.  No  appeal  will  lie  from  an  order  refusing  or  granting  a  venire  for  a  special  jury. 
Labatut  v.  Puche,  3  M.  325 ;  Hawkins  v.  Livingston^  10  M.  442. 

3.  No  appeal  lies  from  any  decision  on  matters  depending  solely  on  the  discretion  of 
the  court  below.  lb. ;  State  ex  reL  Freret  v.  Judge^  18  L.  392.  Criminal  Law, 
XVL  (c),  Nos.  1,  6,  et  aL 

4.  All  appeal  lies  from  an  order  quashing  an  execution.  Prampin  v.  Andnty  4  M. 
314. 

5.  When  the  law  leaves  anything  to  the  discretion  of  a  judge,  a  sound  and  legal  dis- 
cretion is  understood,  not  an  arbitrary  one.  In  the  exercise  of  this  discretion,  he  is  as 
liable  to  err  as  in  any  other  parts  of  his  duty,  and  his  errors  are  equally  fatal  to  the 
suitor:  from  the  exercise  of  this  discretion,  then,  an  appeal  will  lie.  4  M.  503,  510 ; 
4  L.  Ill ;  18  L.  393,  394.    Jhfra,  2),  c. 

6.  No  appeal  will  lie  from  an  order  submitting  accounts  to  referees.  Daivis  v:  Prevail 
6  M.  422 ;  infra.  No.  45. 
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7.  A  jadgmeDt  maj  be  so  far  final  as  to  be  subject  to  appeal,  without  being  final  as 
to  the  point  at  issue.     Clay  v.  Creditors^  9  M.  519  ;  Park  v.  Porter,  2  R.  342. 

8.  Mere  delay  cannot  authorize  the  interference  of  the  appellate  tribunal.  Whenever 
the  party  can  be  relieved  on  a  final  judgment,  the  grievance  is  not  such  an  irreparable 
ooe  as  will  justify  an  appeal  11  M.  276  ;  12  M.  488  ;  3  N.  S.  25  ;  15  L.  521.  In- 
fn,  2),  c. 

9.  No  appeal  lies  from  a  refusal  to  receive  a  supplemental  petition.  Penrice  v. 
Oroikwaitey  11  M.  587. 

10.  An  order  of  seizure  and  sale  is  so  far  a  judgment  that  an  appeal  will  lie  from  it, 
whether  granted  at  chambers  or  not;  on  an  authentic  act,  or  a  foreign  judgment.  12 
M.  691  ;  3  N.  S.  498 ;  12  L.  615 ;  14  L.  157,  350 ;  16  L.  254 ;  2  A.  461 ;  10  A^ 
275 ;  11  A.  4.    Executoky  Process,  HI.  (a),  Nos.  5,  6,  et  al. 

11.  An  appeal  lies  from  any  judgment  which  may  produce  an  irreparable  injury. 
Seghers  v.  Anthemati,  1  N.  S.  73  ;  Newell  v.  Marlon^  3  R.  103 ;  DupUssis  v.  Lastrapes, 
11  B^  453.     itfra^  2),  B  ;  c ;  e  ;  f  ;  H  ;  i ;  j. 

12.  No  appeal  lies  from  a  judgment  before  it  is  signed.  The  judgment  is  inchoate, 
and  the  appeal  premature.  G.  P.  546, 555, 558  ;  1  N.  S.  89 ;  7  L.  513  ;  9  L.  275  ;  18 
L.30;  4R.47;  7R.451;  9A.42;  12  A.  756;  »»/ra,  No.  48.  /n/ra,  (f),  2),  No.  7. 
Judgment,  IY. 

13.  An  appeal  lies  from  the  discontinuance  of  a  cause  after  the  trial,  and  whilst  it 
was  under  advisement  of  the  court ;  but  the  appellant  should  show  that  he  opposed  the 
discontinuance,  and  the  grounds  of  his  opposition,  and  of  the  order  of  the  court.  Brandt 
T.  Shaumburg,  1  N.  S.  698. 

14*  If  a  judgment  be  signed  before  the  proper  time,  the  party,  against  whom  it  is 
rendered,  may  move  for  a  new  trial,  as  though  the  judgment  had  not  been  signed,  but  if, 
instead  of  doing  so,  he  appeal,  he  will  be  thereby  precluded  from  urging  that  the  appeal 
was  not  final  5  N.  S.  244;  7  N.  S.  234 ;  9  L.  325 ;  4  A  561 ;  4  M.  190.  Infra, 
VIII.  (b).  No.  1. 

15.  No  appeal  will  lie  from  a  judgment  overruling  exceptions  to  interrogatories  on 
facts  and  articles.     Landry  v.  Bratissard,  6  N.  S.  205. 

16.  Nor  from  an  order  to  answer  them.     McDonogh  v.  Hogers,  6  N.  S.  213. 

17.  Nor  from  a  decree  ordering  the  jury  to  be  discharged  when  they  could  not  agree. 
Diekt  ▼.  Chew,  8  N.  S.  691. 

18.  An  appeal  wiU  lie  from  an  order  accepting  sureties  on  a  bond,  who  are  excepted 
to.     State  ex  reL"—  v.  Lewis,  4  L.  111. 

19.  No  appeal  lies  from  a  judgment  overruling  exceptions  to  the  surety  on  a  bond, 
required  as  the  condition  on  which  execution  might  issue.  The  party  injured  must  wait 
for  a  judgment  sustaining  the  validity  of  the  bond.    Pemberton  v.  Erwin,  5  L.  26. 

20.  To  entitle  a  party  to  an  appeid  from  an  interlocutory  judgment,  it  is  unnecessary 
that  the  injury  be  absolutely  irreparable.  It  suffices,  that  it  may  become  irreparable  by 
the  final  judgment  or  action  of  the  supreme  court  on  that  judgment  Hyde  v.  Jenkins, 
6  L.  435  ;  Park  v.  P<yner,  2  R.  342. 

21.  A  mandamus  will  not  be  awarded  to  compel  the  judge  a  quo  to  allow  an  appeal 
from  an  interlocutory  order,  which  refuses  to  the  defendant  six  months  delay  to  procure 
papers  and  prepare  his  answer.  He  can  be  relieved  on  an  appeal  from  the  final  judg* 
ment,  on  showing  that  the  judge  erred  in  refusing  him  the  delay  asked  for.  €rr(wier  v. 
Caraiy,  8  L.  204. 

22.  An  appeal  must  be  dismissed,  where  the  judgment  from  which  it  is  taken  is  not 
final,  nor  such  a  one  as  can  cause  an  irreparable  injury.  C.  P.  566 ;  9  L.  161 ;  15  L. 
521 ;  2  A.  964;  3  A.  217 ;  12  A.  87. 

23.  A  motion  was  made,  ex  parte,  before  the  district  judge,  by  plaintiffs  in  execution, 
to  allow  the  sheriff  to  correct  an  error  in  his  return  thereon,  and  on  the  judge's  refusal 
to  grant  the  motion,  on  the  ground  of  its  being  ex  parte,  a  mandamus  was  prayed  for  to 
compel  him  to  do  so;  held,  that  no  appeal  will  lie.    Armfield  v.  Carlin,  11  L.  38. 

24.  The  signature  of  the  judge  is  required  only  to  final  judgments.  C.  P.  546. 
Other  decrees  or  orders  made  in  the  course  of  a  suit  may  be  entered  on  the  minutes, 
and,  where  they  may  cause  irreparable  injury,  may  be  appealed  from,  though  not 
signed.  C.  P.  544  ;  Van  Windde  v.  Fleeheaux,  12  L.  149  ;  I^aeutler  v.  C.  S.  Bank, 
11    R.  160;  State  ex  reL  Perkins  v.  Judge,  12  A.  455.     Judgment,  IV.  No.  10. 

25.  No  appeal  lies  from  an  interlocutory  judgment  discharging  a  rule,  requiring  the 
defendants  to  show  cause,  why  their  amended  answer  should  not  be  stricken  from  the 
record.    Bedford  y.  Urquhcui,  12  L.  295. 
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26.  No  appeal  lies  from  an  order  of  court  dismiasing  a  supplemental  petition.  Gwr^ 
dano  v.  Thomas,  13  L.  315. 

fi:  27.  An  appeal  will  lie  from  a  judgment  making  absolute  a  rule  to  show  cause,  whj 
certain  property,  purchased  by  defendant  at  a  judicial  sale,  but  not  paid  for  according  to 
the  terms  of  the  abjudication,  should  not  be  resold  at  his  risk.  The  judgment,  if  exe- 
cuted, may  work  an  irreparable  injury,  for  the  resale  of  the  property  might  place  it  in 
other  hands,  from  which  the  reversal  of  the  judgment  below  could  not  displace  it.  ^n- 
dry  y.  Faurchy,  7  R.  232. 

28.  Where  defendants  have  been  enjoined  from  obstructing  a  passage-way,  alleged 
to  be  necessary  to  the  use  of  houses  belonging  to  plaintiff,  and  the  latter  subsequently 
^akes  a  rule  on  defendants  to  show  cause,  why  the  obstructions  should  not  be  immediate- 
ly removed,  an  appeal  will  lie  from  a  judgment  refusing  to  make  such  rule  absolute ;  the 
judgment  is  final  so  far  as  it  relates  to  the  immediate  removal  of  the  obstructions. 
M* Donough  v.  Ccdlotoay,  7  R.  442. 

29.  It  is  not  indispensably  necessary,  to  entitle  a  party  to  appeal  fixnn  an  interlocutory 
judgment,  that  the  injury  should  be  absolutely  irreparable,  it  being  sufficient  that  it  may 
become  so ;  and  the  obstruction  of  a  passage,  by  which  a  party  can  get  in  or  out  of  hia 
house,  is,  in  its  immediate  consequences,  so  serious  an  injury,  that  it  may  be  considered 
irreparable.  lb. 

80.  No  appeal  will  lie  to  the  supreme  court  from  an  order  of  the  district  court,  direct- 
ing a  matuiamtti  to  a  parish  judge,  commanding  him  to  allow  an  appeal  to  the  district 
court  from  a  judgment  rendered  by  him  on  an  opposition  under  stat  26  March,  1842, 
No.  167,  relative  to  lands  divided  into  town  lots.  Such  an  order  is  not  a  final  judg- 
ment in  any  case  pending  before  the  district  court.  C.  P.  566, 839.  Aliterj  had  the 
numdamui  been  refused.     LcifayeUe  v.  Judge,  8  B.  5. 

31.  No  appeal  will  lie  from  a  judgment  in  an  action  by  a  wife  for  a  separation  from 
bed  and  board  and  of  property,  commanding  the  husband  to  return  to  the  matrimo- 
nial domicil,  when  he  denies,  in  his  answer,  that  he  has  ever  abandoned  her,  as  such  a 
judgment  cannot  be  considered  an  irreparable  grievance.  Mcdong  v.  Mahng,  9  R. 
116. 

32.  Where,  after  a  third  person  had  been  made  a  party  to  an  action  in  place  of  the 
original  plaintiff  and  recognized  as  such,  defendant  excepts  to  his  right  to  sue  as  plain- 
tiff, praying  that  the  action  may  be  dismissed,  and  the  exception  is  sustained,  and  the 
motion  to  make  him  a  party  to  the  proceeding  is  refused,  no  appeal  will  lie  from  the 
judgment  of  refusal.  The  judgment  ought  to  have  been  in  conformity  with  the  conclu- 
sion of  the  exception  that  the  suit  be  dismissed ;  and  from  such  a  judgment  an  appeal 
might  have  been  sustained.     Walker  v.  Oaldwellf  4  A.  12. 

33.  An  order,  by  which  a  rule  against  a  sheriff  by  plaintiff  in  an  action  is  made  abso- 
lute, holding  the  sheriff  personally  liable  to  plaintiff  for  any  judgment  that  may  be  ren- 
dered therein,  in  the  same  manner  as  certain  sureties,  taken  on  a  bond  of  release,  would 
have  been  liable,  had  they  been  found  good  and  sufficient,  is  not  a  judgment  £nom  which 
the  sheriff  can  appeal.     Orane  v.  Afe  GreWj  4  A.  307. 

34.  In  proceedings  under  act  1  June,  1846,  No.  138,  for  contesting  certain  elections, 
there  is  no  appeal.  Parties  are  left  to  their  ordinary  remedies  of  quo  warranto^  or 
action  at  law.  Rice  v.  Be  Buys,  5  A.  398 ;  acts  15  March,  1855,  §  46,  No.  319 ; 
14  February,  1856,  No.  11 ;  20  March,  1856,  No.  139. 

35.  No  appeal  will  lie  from  a  judgment  on  an  application  for  a  writ  of  quo  warrant 
to  which  decrees,  that  defendant  is  not  entitled  to  the  appointment  of  an  office,  but 
which  does  not  restore  the  relator  to  bis  office,  or  vacate  the  appointment  of  defendant 
The  judgment  cannot  be  executed,  as  it  is  written,  and  is  not  in  conformity  with  law. 
From  the  judgment,  if  conformable  to  C.  P.  870,  et  seq^  an  appeal  might  have  been 
taken.     SuOe  ex  reL  Prendergraet  v.  Cooper,  6  A.  38. 

36.  No  appeal  lies  from  an  interlocutory  order  refusing  to  make  the  widow  and  heirs 
of  an  executor  parties  to  the  suit,  another  executor  having  been  appointed  and  appeared. 
McMicken  v.  Maxenty  6  A  213. 

37.  No  appeal  lies  from  an  interlocutory  order  of  the  district  court,  decreeing  the 
sale  of  partnership  property,  in  a  suit  between  partners  for  a  settlement.  State  ex  reL 
Prendergaet  v.  Judge,  6  A  484. 

38.  When  the  sale  of  property  seized  in  execution  is  enjoined  by  a  third  person, 
claiming  it  as  his,  and  he  obtains  an  order  taking  it  from  the  sheriff  and  delivering  it  to 
him,  no  appeal  will  lie  from  an  interlocutory  decree  rescinding  such  order  and  restoring 
the  property  to  the  sheriffl     State  ex  reL  Thompson  v.  Judge,  6  A.  548. 
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89.  An  appeal  lies  from  a  judgment  refusing  to  homologate  an  award,  and  referring 
it  back  to  the  amicable  compounders.     Bird  v.  Laycockj  7  A.  171. 

40.  No  appeal  lies  from  a  decree,  though  signed,  homologating  a  report  of  auditors  of 
aoooont,  and  adopting  it  as  a  basis  of  judgment  in  the  case,  when  it  does  not  appear, 
that  a  party  has  been  denied  the  right,  afler  such  decree,  of  having  the  cause  set  down 
for  trial  on  its  merits.    Ecman  y.  FonUdlj  9  A.  19. 

41.  A  suApensive  appeal  will  not  lie  from  a  judgment,  dismissing  a  rule  to  set  aside 
an  execution  because  issued  against  a  succession  belonging  to  miiv>r8  and  accepted  with 
benefit  of  inventorj.  An  appeal  cannot  be  thus  substituted  for  an  injunction,  by  which 
alooe  plaintiff's  right  to  execute  a  judgment  for  a  sum  of  money  can  be  arrested.  C.  P. 
298,  304,  amended  by  act  7  April,  1826,  §  9  ;  State  ex  reL  Poydras  v.  Judge,  9  A  801. 

42.  An  appeal  lies  from  an  order  granting  a  discontinuance.  J)onovan  v.  Owen,  10 
A  463. 

43.  From  a  judgment,  rejecting  the  award  of  amicable  compounders  for  informality, 
the  par^,  in  whose  favor  it  has  been  rendered,  lias  a  right  to  appeal,  because  the  judg- 
ment is  final  and  definite  as  to  the  right  claimed  by  virtue  of  the  award,  which  the  court 
has  no  power  to  revise.    lb, 

44.  An  appeal  lies  from  an  order,  allowing  defendant  in  a  possessory  action  to  call 
his  vendor  in  warranty,  such  order,  by  the  introduction  of  matter  foreign  to  the  issue, 
ereatiDg  vexatious  costs  and  delay,  and  so  producing  irreparable  injury.  Gcnrett  v.  0/t- 
ver,  10  A.  508.  Infr€iy  2),  c.  No.  8.  Pbtitobt  and  Possessobt  Actions,  III.  (a), 
Na  8. 

45.  No  appeal  lies  from  a  judgment  recognizing  pUiintiff's  right  to  an  account  of  the 
receipts  of  an  establishment,  and  referring  the  bookis  and  papers  thereof  to  auditors,  to 
state  an  account  between  the  parties :  the  appeal  is  premature.  Junek  v.  HexeaUj  12  A. 
248 ;  Muproy  No.  6. 

46.  An  appeal  from  a  judgment  rendered  in  one  of  the  city  courts,  taken  the  same 
month  in  which  the  judgment  is  signed,  but  before  its  actual  signature,  will  not  be  dis- 
missed, where,  since  its  rendition,  three  judicial  days  have  elapsed  and  the  term  has 
dosed,  and  the  judgment,  properly  signed,  is  itself  in  the  transcript  of  appeal.  McGregor 
V.  Baarker,  12  A  289. 

47.  The  appellant,  in  such  case,  is  protected  by  act  20  March,  1839,  §  19 ;  for, 
althoagh  he  might,  by  an  inspection  of  the  record,  have  assured  himself  of  the  signature 
of  the  judgment,  yet,  under  the  circumstances,  he  had  a  right  to  suppose,  that  the 
judgment  had  been  signed,  as  his  duty  required,  by  the  judge,  who  would  not  otherwise 
have  ordered  the  appeal     lb. 

48.  The  cases  of  Wright  and  others,  tuj^ro.  No.  12,  appear  all  to  have  been  cases,  in 
which  the  judgment  appealed  from  had  not  been  signed,  when  the  transcript  of  appeal 
was  made  oat ;  while  the  older  cases  were  decided  before  the  act  of  1839  and  that  of 
22  March,  1843,  Na  64,  allowing  appeals  by  motion.    Ib^ 

49.  When  an  interlocutory  judgment,  in  ordering  the  delivery  of  property  to  defend- 
ant upon  the  execution  of  a  bond,  may  have  the  effect  to  compel  plaindff  to  institute  a 
new  action  upon  the  bond  after  the  determination  of  the  suit;  and, the  condition  of  the 
parties  may  be  so  changed,  that  the  final  judgment  in  the  case  will  not  end  the  contro- 
versy between  plaintiff  and  defendant,  an  appeal  will  lie  from  such  order.  C.  P.  566 ; 
State  ex  reL  Perkins  v.  Judge,  12  A.  455.   Infra,  2),  e.  No.  9. 

50.  Thus ;  when  plaintiff  in  a  redhibitory  action  makes  a  tender  and  consignment  of 
the  slave,  and  the  hitter  is  delivered  l:^  an  interlocutoiy  order  into  defendant's  pos- 
session upon  the  execution  of  a  forthcoming  bond,  plaintiff  can  appeal  from  such  order.  76. 

51.  An  appeal  from  a  country  parish  will  not  be  dismissed  because  taken,  and  because 
the  bond  is  given  and  approved,  before  the  judgment  is  signed.  It  is  usual  in  the  coun- 
try to  apply  for  an  appeal  before  signature  of  judgment,  the  appeal  being  considered  as 
taken  nunc  pro  Hme.     State  v.  McKeoum,  12  A.  596. 

52.  Defendants  cannot  appeal  from  an  interlocutory  order,  directing  them,  on  a  given 
day  and  hour,  to  produce  the  books  of  their  house  and  file  them  with  the  clerk.  Such 
an  iaoonvenienoe  the  law  does  not  admit  as  an  element  of  damage  in  the  controversy, 
and,  like  others  of  a  kindred  nature,  is  covered  by  the  taxed  costs.  Still  less  can  such 
a  cdlateral  matter  be  made  an  independent  ground  of  appeal  HorUm  v.  ThomMU^  14 
A.  142. 

53.  Defendant  in  a  petitory  action  may  appeal  from  an  interlocutory  order  dismissing 
his  call  in  warranty.     C.  P.  380 ;  Young  v.  ChamberKny  14  A.  687. 

See  JuDGMUiT,  I.  No.  10.    Mamdahus,  I.  (a). 
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2)  In  Particular  Cases, 
▲.  Arrett  and  Habeas  Corpus, 

1.  No  appeal  lies  from  a  refusal  to  discharge  a  party  held  to  baiL  FarUer  v.  Dechuet, 
3  M.  17. 

2.  No  appeal  will  lie  from  a  judgment  on  a  writ  of  habea$  carpus^  discharging  a  pris- 
oner, when  the  imprisonment  was  a  matter  growing  out  of  the  administration  of  criminal 
law.     Laverty  y.  Dupk$st$y  3  M.  42 ;  Martin  v.  Ashcrojt,  8  N.  S.  313. 

3.  An  appeal  wiU  lie  from  a  judgment  on  a  habeas  corpusy  discharging  one  imprisoned 
under  a  ca.  scLj  where  the  habeas  corpus  issued  in  a  matter  growing  out  of  a  civil  action* 
Ex  parte  Dodge^  6  M,  570 ;  Martin  y.  Ashcrofiy  8  N.  S.  313. 

4.  An  appeal  may  be  taken  fix>m  an  order  discharging  a  party  from  arrest.  State  ex 
ret  —  y.  Lewisj  9  M.  302  ;  Hyde  y.  JenkinSy  6  L.  435. 

5.  An  appeal  will  lie  from  a  judgment  on  a  habeas  corpusy  discharging  a  party  arrest- 
ed and  held  to  bail  in  a  dyil  case.  Ghardon  y.  GuimbioUey  1  L.  421 ;  &  parte  LafimtOy 
2  R.  496. 

6.  No  appeal  lies  from  a  judgment  refusing  a  habeas  corpus,  where  the  applicant 
is  detained  on  a  criminal  charge,  or  for  disobedience  to  police  regulations.  The  appli- 
cation, in  such  cases,  is  not  a  dyil  proceeding.  AUtery  where  he  alleges  the  illegal 
detention  of  his  ¥rife,  minor  child,  ward,  or  own  person  by  a  creditor ;  these,  and  others 
of  a  similar  character,  are  dyil  cases.     St€Ue  ex  reL  tS^iles  y.  JudgCy  15  L.  192. 

7.  An  appeal  lies  from  an  order  setting  aside  a  writ  of  arrest,  and  discharging  a 
debtor  from  imprisonment,  under  stat.  20  March,  1840.  State  ex  reL  Citizens^  &mk  y. 
Judgcy  15  L.  531. 

8.  A  judgment  on  an  application  for  a  habeas  corpus  can  in  no  sense  be  considered 
final.  It  does  not  decide  ail  the  matters  in  controyersy  between  the  state  and  the  ac- 
cused, but  is  in  the  nature  of  an  interlocutory  order,  the  tendency  of  which  is  not  to 
work  an  irreparable  injury  to  the  prisoner.  No  appeal  lies  from  such  judgment  JBx 
parU  MitcheUy  1  A.  413.     Criminal  Law,  XVI.  (c).  No.  14. 

9.  A  suspensive  appeal  will  not  lie  from  an  order  dischar^ng  a  prisoner  under  a 
habecLS  corpusy  although  the  imprisonment  grew  out  of  proceedings  in  a  dvil  action.  JBk 
parte  Emantiely  4  A.  424. 

10.  Slidell,  J.,  with  concurrence  of  Kikg,  J.,  dissenting.  The  right  of  a  sus- 
pensive appeal,  in  cases  similar  to  the  present,  has  been  recognized  by  the  repeated 
decisions  of  our  predecessors,  under  the  former  constitution.  The  grant  of  appellate 
jurisdiction  in  dvil  cases,  under  art.  63,  const.  1845,  is  substantially  the  same  as  was 
conferred  upon  them ;  and  the  convention  must  be  considered  as  having  contemplated 
the  same  judicial  construction  as  had  been  adopted  during  a  long  course  of  judicial  de- 
cisions. The  rule  thus  consecrated  is  consonant  to  justice,  in  giving  a  party  an  appeal 
from  a  decree,  which  may  irreparably  affect  his  interests.  If  an  insolvent,  imprisoned 
on  a  charge  of  fraud,  take  a  rule  on  the  creditors  to  show  cause,  why  he  should  not 
be  discharged,  the  creditors,  if  dissatisfied  with  the  decree,  would  have  a  right  to  be 
heard  on  appeal ;  and  this  right  ought  not  to  be  defeated  by  a  change  in  the  mere  form 
of  the  remedy.  And  if  they  have  a  right  to  an  appeal,  the  protection  it  affords  should, 
under  the  reasons  of  the  decisions  referred  to,  be  complete.  It  would  be  a  mockery  to 
say  to  the  creditors,  we  will  inquire  whether  your  debtor  were  rightfully  discharged ;  but, 
in  the  mean  time,  he  shall  have  an  opportunity  of  placing  himself  beyond  your  reach.  lb. 

B.  Attachment 

1.  An  appeal  lies  from  an  order  dissolving  an  attachment,  where  defendant  has  not 
appeared  and  answered  the  petition.     Smith  v.  ElUoty  3  M.  370. 

2.  An  appeal  may  be  taken  from  an  order  discharging  the  bond  of  garnishees,  and 
releasing  the  sureties  in  an  attachment  case.    Laverty  v.  Andersony  4  M.  606. 

3.  An  appeal  lies  from  the  discharge  of  a  rule  on  the  sheriff,  to  show  cause,  why  he 
should  not  release  property  attached.     Lecesne  v.  Cottw,  10  M.  174. 

4.  An  interlocutory  decree  may  be  appealed  from,  which  discharges  the  pUuntifrs  hold 
on  the  property  attached.     Hyde  v.  Jenkinsy  6  L.  435. 

5.  No  appeal  will  lie  from  a  judgment  overruling  a  motion  to  set  aside  -an  attach- 
ment of  property  which  has  been  bonded ;  the  judgment  is  an  interlocutory  one,  works 
no  irreparable  injury,  and  may  be  corrected,  if  erroneous,  by  appeal  from  the  final  judg- 
ment    Hart  V.  PhiUppSy  1  R.  223.    Infray  i.  No.  8. 

6.  An  order  to  deliver  to  the  consignee  property  sdzed  by  attachment,  on  a  vessel 
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in  which  it  had  been  shipped,  for  the  purpose  of  being  sent  oat  of  the  state  for  sale,  on 
his  executing  bond,  with  suretj,  to  abide  the  judgment  of  the  court,  is  final  as  to  the 
possession  of  the  property,  and  may  be  appealed  from.     Park  v.  Porter,  2  R.  342. 

7.  A  garnishee,  having  answered  the  interrogatories  propounded  to  him,  took  a  rule 
on  plaintiff,  to  show  cause,  whj  he  should  not  be  allowed  to  file  a  supplemental  answer. 
PlaintifEs  answered,  that  he  had  been  concluded  by  his  original  answer,  and  that  an  order 
had  been  obtained  directing  him  to  deliver  to  the  sheriff  a  transfer  warrant  of  certain 
stock,  held  by  him  for  defendant,  and  moved  for  a  judgment  against  him.  The  supple- 
mental answer  was  allowed  to  be  filed,  and  the  motion  for  a  judgment  against  the  gar- 
nishee overruled,  by  an  order  entered  on  the  minutes,  but  not  signed.  On  appeal  by 
plaintiffs ;  hdd,  that  the  appeal  must  be  dismissed,  the  judgment  being  an  interlocutory 
one,  not  producing  irreparable  injury.     Kr€euUer  v.  U,  S,  Bank,  11  R.  160. 

8.  No  appeal  will  lie  from  an  interlocutory  order  overruling  a  motion  to  dissolve  an 
attachment,  when,  in  the  ordinary  course  of  things,  no  irreparable  injury  can  result  from 
awaiting  a  decision  on  the  merits.  It  is  for  appellant  to  show,  that  such  injury  may 
flow  from  a  refusal  to  entertain  the  appeal.     PaweU  v.  Hop9on,  12  A.  615. 

9.  Thus ;  when  no  property  of  defendant  has  been  taken  by  the  sheriff  into  his  pos- 
session, and  the  delay,  if  any,  created  in  a  receipt  by  defendant  of  his  debt  due  by  the 
garnishees^  in  whose  hands  it  has  been  attached,  can '  give  rise  to  but  inconsiderable 
damages,  amounting  to  the  interest^  and  which  are  amply  covered  by  plaintiff'^s  indemni- 
fying bond,  no  appeal  lies  firom  the  judgment  overruling  the  motion  to  dissolve.    lb. 

0.  ContinaaQce  and  New  Trial. 

1.  No  appeal  will  lie  from  a  refusal  to  grant  a  new  trial.  Brooks  v.  WiBjfmanf  3  M. 
16 ;    Wakan  v.  Zo.  j6m.  Cb.  2  R.  562. 

2.  AUier,  from  a  refusal  to  continue  a  cause.     Brotusard  v.  Trahan,  4  M.  497. 

3.  An  appeal  will  lie  from  the  refusal  to  grant  a  new  trial,  when  the  party  thereby 
sustains  irreparable  injury.  But  this  will,  perhaps,  be  confined  to  the  sole  case  of  newly- 
disoovered,  or  rejected  evidence,  when  this  evidence  does  not  come  up  with  the  record ; 
in  most,  If  not  all,  other  cases  the  injury  will  seldom  be  irreparable,  as  relief  will  gener- 
ally be  had  on  an  appeal  on  the  merits.     Sorrel  v.  St.  JtUien,  4  M.  508. 

4.  No  appeal  lies  from  an  order  continuing  a  cause  for  four  months  at  plaintiff's 
costs,  nntil  a  final  judgment  be  given.     Leu  Caygae  v.  Lctrionda,  4  M.  605. 

5.  Nor  where  judgment,  confirmed  afier  default,  but  not  signed,  is  set  aside  and  the 
cause  continued.    Fortin  v.  Bandolphj  11  M.  268. 

6.  Nor  from  an  order  granting  a  new  triaL    Dresser  v.  Cox,  12  M.  536. 

7.  Nor  firom  an  order  granting  a  continuance  productive  of  mere  delay.  1  N.  S. 
597 ;  15  L.  521 ;  12  M.  488. 

8.  AUter,  where  a  continuance  produces  irreparable  injury,  by  procrastinating  the  suit 
to  an  indefinite  period,  creating  vexatious  costs  and  delays,  and  introducing  matter  for- 
eign to  the  issue.     Buplessts  v.  Lastrapes,  11  R.  452.     Supra,  1),  No.  44. 

9.  No  appeal  will  lie  from  a  judgment  refusing  a  continuance ;  if  improperly  refused, 
tki  error  may  be  corrected  by  appeal  from  the  final  judgment.  C.  P.  566 ;  Gaulret  ▼. 
Cmuiani,  11  R.  486.  Svpra,  1),  Nos.  5,  8. 

See  Mandamus,  L  (a),  2). 

n.  Exoeptions  in  Pleading. 

1.  An  i^peal  lies  from  a  judgment  sustaining  a  recusation  of  the  judge.  Poydras  v. 
LimnffsUm,  5  M.  293. 

2.  But  not  from  a  decision  refusing  to  sustain  exceptions  to  a  petition.  Spencer  v. 
Lambert,  4  N.  S.  366.  ^ 

3.  Nor  firom  a  judgment  overruling  an  exception  to  the  right  of  plaintiff  to  bring  suit 
against  one  only  of  several  copartners.     Botoard  v.  Cox,  7  N.  S.  102. 

4.  Nor  from  a  judgment  overruling  an  exception  to  the  jurisdiction  of  the  court.  lb. ; 
Bichardson  v.  LedbeUer,  14  L.  156.     But  see  Pbohibitiok,  No.  22. 

5.  Nor  from  a  judgment  overruling  an  exception  of  Us  pendens.  Ponsony  v.  DebaU- 
hm,l^.&.  204*. 

6u  In  case  the  judge,  before  whom  the  cause  is  pending,  be  incompetent  to  try  it, 
and  the  right  to  trial  by  another  judge  be  denied,  the  injury  from  such  a  refusal  is 
irreparable,  and  an  appeal  therefrom  may  be  taken.     Jarreau  v.  Ohoppin,  6  L.  133. 

7.  An  appeal  lies  from  a  judgment  sustaining  an  exception  to  the  jurisdiction  of 
the  ooart,  though  it  contain  an  order  for  the  removal  of  the  suit  to  another  tribunal. 
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State  ex  reL  Richey  v.  Morgatty  12  L.  118 ;  SeatoeU  y.  Johnaony  5  A.  271.     Jkfroj  h. 
Mandamus,  I.  (a),  2),  No.  4. 

8.  No  appeal  lies  from  an  interlocutory  judgment  sustaining  an  exception  to  the 
fiufficiencj  of  an  opposition  filed  to  the  account  of  an  executrix,  and  permitting  the 
opponent  to  amend.     Succession  of  WhitCy  2  A.  964. 

9.  Where  the  whole  proceedings  show,  that  the  judge,  as  well  as  the  parties,  eon- 
fiidered  the  decision  upon  the  peremptory  exceptions  of  prescription  and  r^  judtcatOy 
as  a  preliminarj  or  interlocutory  decree,  no  appeal  will  lie.    Bailey  v.  SimSy  3  A.  218. 

10.  No  appeal  lies  from  a  judgment  oyerruling  an  exception  to  a  petition,  as  insuffi- 
cient to  authorize  the  injunction  obtained.     SanUngUm  v.  Sheriff,  7  A.  205. 

11.  Nor  from  a  judgment  refusing  to  allow  a  plea  or  exception  to  be  filed.  C.  P. 
566 ;  State  ex  reL  Relf^.  Judgcy  10  A.  204.     Bill  of  Exceptions,  II.  No.  20. 

12.  Nor  from  an  interlocutory  decree,  overruling  an  exception  of  res  jtuUcatay  and 
that  the  petition  disclosed  no  cause  of  action.    Moore  y.  Gordotiy  14  A.  388. 

B.  Injanction. 

1.  An  appeal  lies  from  an  order  maintaining  an  injanction  against  an  execution. 
SiUy  y.  Ijyndy  3  M.  229. 

2.  An  appeal  lies  from  an  order  refusing  an  injunction  against  a  sale.  State  ex 
reL  Trieou  y.  Lewis,  7  M.  459. 

3.  An  appeal  will  lie  from  a  refusal  to  order  plaintiff  in  injunction  to  give  security. 
Poydras  y.  Tusson,  3  L.  443. 

4.  Where  a  third  person,  haying  an  interest  in  the  sale  of  property,  makes  a  motion 
for  the  dissolution  of  an  injunction  obtained  against  its  sale,  and  the  motion  is  dis- 
missed, he  may  appeal  from  the  judgment  of  dismissal.  Vignie  y.  .Maehe,  5  L.  110. 
Infra,  (e). 

5.  An  appeal  will  lie  from  an  order  maintaining  an  injunction  until  the  succeeding 
term  of  court.     It  may  effect  irreparable  injury.    Newdt  y.  Morton,  3  R.  102. 

6.  No  appeal  will  lie  from  an  order,  dischai^ging  a  rule  to  show  cause,  why  an  injanc- 
tion should  not  be  dissolved,  on  the  ground  that  the  petition  sets  forth  no  legal  cause  for 
issuing  it.  The  interlocutory  order  works  no  irreparable  injury.  If  erroneous,  it  may 
be  corrected  by  appeal  from  the  final  judgment     Osborne  v.  Clayton,  3  R.  437. 

7.  No  appeal  wUl  lie  from  a  judgment  dissolving  an  injunction  obtained  to  restrain 
the  levying  of  a  tax,  where  the  opposite  party  is  required,  as  the  condition  of  its  disso- 
lution, to  give  security  for  the  reimbursement  of  any  sum  which  may  be  paid  by 
plaintiffs,  in  case  there  should  be  a  judgment  in  their  favor.  State  v.  Municipality  No. 
One,  12  R.  488. 

8.  No  appeal  will  lie  from  an  order  dissolving  an  injunction,  on  the  execution  of  a 
bond  by  defendants  in  compliance  with  art  307  C.  P.,  where  the  facts  of  the  case  show, 
that  the  dissolution  can  work  no  irreparable  injury  to  plaintiff.  Jure  v.  MumeipaUty 
No.  One,  2  A.  321 ;  Oobb  v.  Parham,  4  A.  147. 

9.  An  appeal  will  lie  from  an  interlocutory  order,  as  causing  an  irreparable  injury, 
where  its  consequences  are  such  as  cannot  be  remedied  by  a  final  decree,  and  the  pafty 
will  be  driven,  for  the  protection  of  his  rights,  to  another  suit  for  the  same  cause  of 
action.      White  v.  Cazenave,  14  A.  57.    Supra,  1),  No.  49. 

10.  To  determine,  whether  an  appeal  will  lie  from  an  order  dissolvingffc  injunction 
under  art  307  C.  P.,  the  court  is  compelled  to  consider  whether  the  order  be  errone- 
ous ;  if  it  be,  the  appeal  lies ;  if  it  be  not,  the  appeal  will  be  dismissed.  The  discretion- 
ary power  to  dissolve  the  injunction  exists  only  when  the  act  prohibited  is  not  such  as 
may  work  an  irreparable  injury.  The  erroneous  exercise  of  that  discretion,  in  unfetter^ 
ing  an  act  irreparably  mischievous,  gives  the  right  of  appeal  by  the  express  terms  of  the 
code  of  practice,  art.  566.    lb.    Injunction,  VIL  Nos.  24,  27. 

11.  In  such  case,  the  necessary  consequence  of  maintaining  the  appeal  is  the  reversal 
of  the  order  dissolving  the  injunction.     Infray  IX.  (g),  2),  No.  30.     lb. 

12.  Plaintiffs,  giving  their  mortgage  notes  for  the  price,  purchased  a  plantation  from 
A,  nominally  acting  for  himself,  but  subsequently  discoverod  to  be  a  party  interposed 
for  the  benefit  of  B.  The  latter  had  previously  made  with  plaintiffs,  when  former 
owners  of  the  plantation,  a  contract,  whose  object  was  to  perfect,  but  whose  violation  by 
B  had  divested,  plaintiff's  title,  now  reacquired  from  A.  In  an  action  for  a  specific 
performance  of  his  contract  against  B,  he  and  A  were  enjoined  from  disposing  of  the 
mortgage  notes,  or  enforcing  them  by  suit,  pendente  lite.  From  an  ex  parte  order,  dis- 
solving the  injunction  at  defendants'  instance,  on  their  execution  of  a  bond  under  art 
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907  C.  P.,  plaintiff  took  a  raspensive  appeal,  a  motion  to  dismiss  which,  it  was  held^ 
mast  be  overruled,  and  followed  by  a  decree  reinstating  the  injunction.  Ih.  Injunc- 
tion, VII.  No.  19. 

Id.  No  appeal  lies  from  an  order,  although  formally  signed,  directing  a  motion  to  dis- 
solve an  injunction  to  stand  as  part  of  defendant's  answer.  Densan  y.  Stewart^  14  A. 
703. 

r.  Insolyency. 

1.  An  appeal  will  lie  from  a  judgment  setting  aside  an  order  for  a  meeting  of  appel- 
lant's creditors.     Harper  t.  Creditors,  3  M.  322. 

2.  So,  too,  from  a  judgment  confirming  the  nomination  of  a  syndic  JEhtet  v.  Credit" 
CTSy  4  M.  308  ;  State  ex  rel  Freret  v.  Judge,  18  L.  392.     Insolvency,  X.  (b),  No.  3. 

3.  So,  too,  from  an  order  directing  syndics  to  pay  money  to  creditors  claiming  it. 
WaUanuan  v.  Creditors,  5  M.  618. 

4  So,  too,  from  the  discharge  of  a  rule  on  syndics  to  produce  their  bank-book.  Can- 
field  ▼.  Wakon,  9  M.  189. 

5.  No  appeal  lies  from  an  order  on  a  syndic,  directing  him  to  produce  his  account- 
booka.     Bargebur  v.  Creditors,  2  N.  S.  496,  521. 

6.  An  appeal  lies  from  a  refusal  to  issue  a  commission  to  take  evidence  in  a  coneurso, 
NoUe  Y.  Creditors,  7  N.  S.  16. 

7.  No  appeal  will  lie  from  an  order,  overruling  exceptions  to  the  right  of  a  creditor 
to  file  an  opposition  to  proceedings  in  insolvency.     Garcia  v.  Creditors,  9  L.  94. 

8.  Nor  from  an  order  sustaining,  for  the  purpose  of  further  investigation,  the  oppo- 
sition of  the  attorney  of  absent  creditors  to  the  fairness  and  honesty  of  the  surrender  of 
his  property  by  the  insolvent  on  a  charge  of  fraud.     Biker  v.  CredUcrs^  9  L.  161. 

9.  Nor  from  an  order  recognizing  one  as  a  mortgage  creditor  ;  for  his  claim  may  be 
contested  on  the  tableau  of  distribution.     Pavageau  v.  Creditors,  13  L.  354. 

10.  No  appeal  will  lie,  under  ordinary  circumstances,  in  favor  of  the  syndic,  from  an 
order  to  produce  his  bank-book.     PerrauU  v.  Creditors,  4  R.  396. 

11.  No  appeal  will  lie  from  a  judgment  setting  aside  a  seizure  of  the  property  of 
an  insolvent,  made  under  a  fi,  fa^  issued  afler  the  commencement  of  the  insolvent  pro- 
ceedings. The  judgment  works  no  irreparable  injury.  It  does  not  deprive  the  party 
of  any  advantage  he  may  have  gained  by  the  seizure,  which  may  be  claimed  on  the 
filing  of  the  tableau  of  distribution.  Its  only  effect  is  to  place  the  property  in  the  hands 
of  the  syndic  to  be  administered.     Jacohs  v.  Bogart,  7  R.  162. 

12.  An  appeal  lies  from  a  judgment  finally  rejecting  the  claim  of  appellant  to  be 
recognized  as  syndic  under  the  proceedings  of  a  meeting,  and  referring  those  proceed- 
ings tMck  to  the  notary  for  a  new  election.     Lesseps  v.  Creditors,  7  A.  624. 

o.  Minon. 

1.  No  appeal  lies  from  an  interlocutory  judgment  of  the  district  court,  making  abso- 
lute a  rule  on  the  appellant  to  show  cause,  why  the  deliberations  of  a  family  meeting, 
eonvoked  nnder  the  authority  of  that  court,  and  relating  to  the  interests  of  minors, 
should  not  be  homologated.     Freret  v.  Marigny,  8  L.  505. 

2.  No  appeal  lies  from  an  order  of  the  probate  judge  requiring  an  under  tutor  to 
institnte  suit  against  the  tutor,  for  his  removal  on  the  ground  of  alleged  insolvency. 
LdiMrmU  V.  Saillardj  11  L.  40. 

3.  No  suspensive  appeal  lies  from  a  judgment  removing  a  tutor  and  appointing 
another  in  his  place ;  such  judgments  must  be  executed  provisionally,  notwithstanding 
the  right  of  appeal,  otherwise  the  minor  would  be  without  a  legal  protector  during  its 
pendency.     C.  P.  580  ;  &ate  ex  rel.  RiddeU  v.  Judge,  17  L.  432. 

R.  Bemoval  of  Suit  to  another  Ck>aru 

1.  An  application  to  change  the  jurisdiction  of  a  suit  from  a  state  court  to  a  United 
States  court  is  analogous  to  a  plea  to  the  jurisdiction  ;  and  when  a  removal  is  ordered, 
the  plaintiff  would  be  without  remedy  against  such  'order,  unless  by  appeal.  Aliter, 
when  the  inferior  court  retains  juriscQction.  The  order  is  then  a  mere  interlocutory 
decree  which  causes  no  irreparable  injury,  which  may  be  corrected  on  appeal  from  the 
final  judgment,  and  from  which,  therefore,  no  appeal  can  be  taken.  2  M.  177  ;  6  N.  S. 
712 ;  5  L.  378 ;  9  A.  241. 

2.  No  appeal  lies  from  an  order  of  a  district  court  directing  the  cause  to  be  re- 
moved into  another  district  court.  Agnes  v.  Judiee,  3  M.  185;  Todd  v.  Andrews, 
3  N.  S.  25.     Supra,  d.  No.  7. 
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3.  Nor  from  an  order  directing  the  transfer  of  a  cause  from  a  parish  to  the  district 
court,  where  a  suit  for  respite  is  pending.     Kdk/  v.  Breedlovey  9  M.  492. 

4.  Nor  from  an  order  of  a  court,  to  which  a  case  had  been  transferred  to  be  cumu- 
lated with  other  proceedings,  directing  its  retransfer,  on  the  ground  of  the  illegality  of 
the  original  removal.     Potpell  y.  KeUar^  1  A.  25. 

5.  Nor  from  an  interlocutory  order  under  act  15  March,  1855,  §  33,  No.  322,  direct- 
ing a  cause  to  be  transferred  to  another  court,  to  be  there  cumulated  with  defendant's 
insolvent  proceedings.     C.  P.  538,  566  ;  Pooky  v.  Moorhou»e<,  13  A*  300. 

I.  Seqaestration. 

1.  An  appeal  lies  from  an  interlooutory  judgment,  setting  aside  a  writ  of  sequestration. 
A  sequestration  issues  upon  the  supposed  necessity  of  preserving  a  right,  which  is  in  dan- 
ger of  being  losC  An  order,  then,  which  sets  the  writ  aside,  may  cause  an  irreparable 
injury.    C.  P.  275,  566 ;  9  M.  301 ;  6  L.  435  ;  14  L.  245;  11  A.  274 ;  13  A.  581. 

2.  An  appeal  lies  from  an  order  refusing  to  set  aside  a  sequestration.  D^mBcn 
Y.  Pimsony,  5  N.  S.  42 ;   Van   Winckle  v.  Flecheaux,  12  L.  148. 

3.  No  appeal  lies  from  a  provisional  order  directing  money  to  be  brought  into  courts 
subject  to  further  order.     Kenner  v.  Young,  7  N.  S.  54 ;  Delancy  v.  Grymts^  Ih,  457. 

4.  An  appeal  lies  from  an  order  of  court,  refusing  to  allow  defendant  to  bond  property 
which  had  been  sequestered.     Taj^  v.  Penrose^  12  L.  137. 

5.  But  not  from  an  interlocutory  judgment,  ordering  the  sheriff  to  deliver  up  a  steam- 
boat which  had  been  sequestered,  on  defendant's  giving  bond  and  surety  sufficient  to 
cover  plaintiff's  demand.     C.  P.  566 ;  State  ex  rd*  Gowle$  v.  J'udge^  14  L.  590. 

6.  An  appeal  lies  from  an  order  authorizing  plaintiff  to  bond  property  which  had 
been  sequestered  at  his  suit.     ComtAoek  v.  Paie,  15  L.  481.  ^ 

7.  No  appeal,  suspensive  or  devolutive,  wiU  lie  from  a  judgment,  rendered  in  the 
progress  of  a  suit  by  the  wife  against  her  husband  to  recover  the  administration  and 
possession  of  her  paraphernal  property,  which  had  been  sequestered  on  the  execution 
of  a  bond  with  security,  ordering  her  to  be  put  in  possession  of  the  sequestered  property, 
nor  from  one  overruling  a  motion  to  set  aside  the  sequestration.  The  bond  protects  the 
husband  from  injury.     Stai»  ex  reL  Waggaman  v.  Judge^  2  R.  395. 

8.  Whatever  may  be  the  right  of  a  party  to  appeal  at  once  from  a  refusal  to  set 
aside  a  sequestration,  by  which  his  property  is  actually  detained  in  legal  custody,  it 
cannot  be  extended  to  the  case  of  one  who  has  been  restored  to  possession  by  giving 
bond.  It  cannot  be  said  that  the  judgment  works,  or  may  work,  an  irreparable 
injuiy,  which  is  the  test  by  which  to  determine,  whether  an  appeal  will  lie  from  an 
interlocutory  judgment  before  a  trial  on  the  merits.  Wilson  v.  Ohtrchtnanj  4  A. 
343  ;  Lemoine  v.   Garcia,  lb,  366.    Supra,  b.  No.  5. 

9.  The  administrator  of  a  succession,  who,  with  other  parties,  is  contesting  for  a 
fund,  held  by  a  stakeholder,  may  appeal  from  an  order  directing  the  money  to  be  de- 
posited in  court  until  the  respective  rights  of  all  the  claimants  be  determined.  Per- 
haps the  court  may  conclude,  that  the  administrator  is  entitled  to  an  absolute  decree  in 
his  favor.     Succession  of  Thompson,  14  A.  810. 

• 
J.  Snocession. 

1.  No  appeal  lies  from  the  judgment  of  a  probate  court  rendered  under  stat  21  Feb- 
ruary, 1809,^  §  4,  Na  4,  relative  to  a  succession  ah  intestate,  granting  the  curator  of  a 
vacant  estate  a  delay  of  six  months  to  settle  his  accounts  finally,  and  providing  that,  if 
such  settlement  be  not  made  by  that  time,  his  bond  shall  be  put  in  suit  Denis  v.  Cor- 
devieUa,  4  M.  344. 

2.  An  appeal  lies  from  the  appointment  of  a  curator  to  a  vacant  estate.  Bust  v. 
Randolph,  4  M.  371 ;  State  ex  rel  Freret  v.  Judge,  18  L.  392. 

3.  So,  too,  from  an  order  revoking  the  appointment  of  an  attorney  to  sepresent  absent 
heirs.     State  ex  reL  Seghers  v.  Pitot,  12  M.  485. 

4.  So,  too,  from  a  judgment  probating  a  will  and  ordering  its  execution.  Such  a  de- 
cree may  produce  irreparable  injury.     lb.  ;   Seghers  v.  Aniheman,  1  N.  S.  73. 

5.  No  appeal  will  lie  from  an  order  homologating  an  inventory  made  by  an  executor. 
Rieffd  V.  Boissiere,  4  N.  8.  366. 

6.  Nor  from  a  decree  ordering  a  partition  of  a  succession  ;  the  party  aggrieved  must 
await  its  final  homologation.      I^hes  v.  Stokes,  6  N.  S.  350. 

7.  Nor  in  behalf  of  universal  legatees  from  a  rule  directing  the  executor  to  pay  into 
the  treasury  the  balance  remaining  in  his  hands.     GossUn  v.  GossUn,  2  L.  142. 
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8.  Nor  iit>in  an  interiocatorj  judgment  of  the  conrt  of  probates  ordering  a  curator  to 
account.    Hodge  ▼.  Dwmford,  10  L.  499. 

9.  Nor  from  one  ordering  an  inventory  and  the  appointment  of  an  attorney  of  absent 
heirs,  even  when  it  is  urged,  that  the  will  dispenses  with  this,  and  that  the  property  is 
all  devised  to  the  instituted  heirs.     Zaire  y.  Bodin,  12  L.  611. 

10.  An  appeal  lies  from  an  order  appointing  a  dative  testamentary  executor.  StcUe 
ex  reL  Frerel  v.  Judge^  IS  L.  392. 

11.  A  judgment  in  a  suit  against  an  administrator,  ordering  a  claim  against  the  suc- 
cession to  be  paid  with  privilege,  though  the  question  of  privilege  may  have  to  be  set^ 
tied  afterwards,  contradictorily  with  the  rest  of  the  creditors,  is  final  as  to  the  adminis- 
trator, and  may  be  appealed  from  by  him.      Whatley  v.  Austin,  1  B.  21. 

12.  An  appeal  will  lie  from  a  probate  decree  ordering  the  partition  of  succession 
property,  where  the  decree  does  not  direct  in  what  manner  the  partition  is  to  be  made 
and  does  not  appoint  a  notary  to  make  it.  Such  a  judgment  is  a  final  one,  because  no 
further  proceedings  can  take  place  under  it     McCoUum  v.  Palmer^  1  R  512. 

13.  No  appeal  will  lie  from  a  judgment,  ordering  the  execution  of  a  judgment  of  the 
sapreme  court  determining  the  partition  of  an  estate  ;  it  is  res  judicata  ;  no  alteration 
or  modification  can  be  made  in  it  in  favor  of  either  of  the  parties,  much  less  can  they 
oppose  the  execution  of  it     State  ex  rd.  Noian  v.  Judge,  8  R.  198. 

14.  An  appeal  lies  from  a  judgment  homologating  a  final  and  notarial  act  of  parti- 
tion of  property,  formerly  held  in  community  between  the  applicant  and  his  deceased 
wife,  where  the  amount  b  sufficient  to  give  jurisdiction.     Id.  12  R.  315. 

15.  It  is  no  ground  for  refusing  the  appeal  to  allege,  in  such  case,  that  the  act  of  par- 
tition has  been  made  in  conformity  to  previous  decrees  of  the  supreme  court,  between 
the  same  parties,  having  the  force  of  res  judicata,  and  that  it  is  but  the  carrying  into 
execution  of  such  previous  decrees.  C.  P.  565.  Whether  anything  have  been  done  by 
the  notary,  or  by  the  judge  in  homologating  the  report,  in  violation  of  the  legal  rights  of 
the  parties  as  settled  by  previous  decrees,  are  questions,  which  can  only  be  examined 
oo  the  appeal  of  the  party,  who  thinks  himself  aggrieved.    Ih, 

16.  A  party  cannot  appeal  from  a  decree  in  his  own  favor,  appointing  him  adminis- 
trator, when  its  efi*ect  could  be  avoided  by  a  refhsal  to  accept  the  appointment  SueceS' 
tion  ofDeeoux^  5  A.  140. 

17.  Where  an  administrator  has  been  dismissed,  under  act  13  March,  1837,  No.  102, 
he  cannot  take  a  suspensive  appeal  from  the  order  of  dismissal,  although  he  may  from 
such  part  of  the  judgment  as  condemns  him  in  pecuniary  damages.  C.  P.  1059  ;  State 
ex  reL  Judson  v.  Judge^  5  A.  518. 

18.  Where  an  account  of  a  curator  has  been  homologated,  and  he  ordered  to  proceed 
with  the  administration,  without  the  heirs  having  been  cited,  the  judgment  is  not  final 
between  the  heirs  and  the  curator,  and  cannot  be  appealed  from.  Succession  of 
McLean,  5  A.  671. 

19.  An  appeal  will  lie  from  a  judgment  ordering  a  partition  in  kind.  When  a  con* 
testation  arises  on  the  manner  of  efiecting  a  partition,  it  must  be  determined  by  the 
oonrt  before  proceeding  further.  G.  C.  1270.  If,  therefore,  the  appellant  go  on  and 
execute  the  decree  by  drawing  lots,  he  cannot  be  relieved.  Blanchard  v.  Blanchard, 
7  A.  529. 

20.  An  appeal  will  lie  from  a  judgment  refusing  to  admit  a  lost  will  to  probate. 
Under  the  constitution  no  technical  contestatio  litis  is  necessary  to  appellate  jurisdiction, 
and  even  if  the  attorney  for  absent  heirs  were  a  necessary  party,  his  presence  before  the 
sopreme  court  would  be  sufficient  to  sustain  the  appeaL    Succession  of  Clark,  11  A.  124. 

21.  A  suspensive  appeal  does  not  lie  from  a  judgment  appointing  an  administrator, 
cnrator,  or  liquidator  of  a  partnership  in  which  a  succession  is  interested ;  nor  from  one, 
renioving  such  appointee,  when  a  further  administration  of  the  succession  property  is 
neoeasary.  C.  C.  1113;  C.  P.  580,  1059.  From  such  judgments  a  devolutive  appeal 
only  lies.     Stale  ex  reL  Dubuisson  v.  Judge,  14  A.  240. 

(c)  As  AffecUdhy  the  Confession  or  Execution  of  the  Judgment;  and  Renunciation  of 

the  Right. 

1.  A  defendant,  who  moves  that  judgment  be  entered  up  on  a  verdict  against  him, 
has  no  right  to  appeal.     Barnwell  v.  Harmon^  6  M.  723. 

2.  The  defendtiBuit's  causing  a  copy  of  a  judgment  to  be  served  on  plaintiff,  is  not  such 
an  execution  of  it  as  deprives  him  of  the  right  of  appeaL     LeggeU  v.  Peet,  1  L.  296. 
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3.  Although  a  partj,  against  whom  judgment  is  rendered,  be  unable  to  give  security 
to  prevent  its  execution,  he  may  appeal,  if  he  judge  it  for  his  interest,  to  prevent  the 
decision  from  passing  into  rem  judicatam,    B^ds  v.  Jenkinsy  6  L.  435. 

4.  A  party  cannot  appeal  from  a  judgment  confessed  or  partially  executed  by  him. 
C.  P.  567  ;  Williams  v.  Duer,  14  L.  523 ;  Thihodeaux  v.  HiibadMxux,  5  A.  598.  Infra, 
VI.  (a),  Na  4.    Judgment,  XV.  (d;,  No.  27. 

5.  No  appeal  can  be  taken  from  a  judgment  which  purports  to  have  been  entered  by 
consent  below.  C.  P.  567.  Nor  will  the  supreme  court,  in  an  allegation  that  the  judg- 
ment was  not  drawn  up  according  to  the  consent  and  understanding  of  the  parties, 
hear  testimony  as  to  what  the  understanding  was,  nor  suffer  the  judgment  of  the  info 
rior,  to  be  amended  in  the  appellate,  court,  even  by  their  consent :  the  supreme  court  is 
prohibited  from  listening  to  the  appeal.     Brand  v.  Janes,  15  L.  449 ;  infra,  Na  22. 

6.  Where,  on  the  suggestion  of  the  court,  plaintiff  submits  to  a  nonsuit,  on  a  tender  of 
the  right  to  move  to  set  it  aside,  if,  on  a  hearing  of  a  motion  to  set  it  aside,  he 
believe  himself  aggrieved  by  the  decision  of  the  court,  nothing  prevents  his  seeking 
relief  by  an  appeal.  The  faculty  of  moving;  to  set  aside  a  nonsuit  is  often  given  at  Ifisi 
PriuSj  to  prevent  delay  in  the  trial  of  cases,  and  to  afford  counsel  time  to  prepare  their 
arguments  and  collect  their  authorities.    Foley  v.  Dufour,  17  L.  521 ;  infra.  No.  14. 

7.  Joining  in  the  sale,  and  signing  the  sheriff's  deed  for  property  sold  under  SLfLfa., 
does  not  amount  to  such  an  acquiescence  in  the  judgment,  or  voluntary  execution  of  it, 
as  will  deprive  the  party  of  the  right  to  appeal.  It  would  amount,  at  most,  to  the 
waiver  of  a  monition  so  far  as  he  was  concerned.  Prentice  v.  Ckeuming,  1  R.  71. 
Judgment,  XI.  (b).  No.  6. 

8.  Where,  in  an  action  to  recover  an  undivided  portion  of  certain  land,  and  for  a 
partition,  judgment  is  rendered  for  plaintiff  for  the  portion  claimed,  and  against  him  for 
the  improvements  of  defendant,  and>a  decree  of  partition  made,  the  execution  by  plain- 
tiff of  so  much  of  the  judgment  as  directs  the  partition  will  not  preclude  him  under 
art.  567  C.  P.,  from  appealing  from  that  part  of  the  judgment  which  condemns  him  to 
pay  for  the  improvements.     MUiUken  v.  Rowley,  3  R.  253. 

9.  By  art  567  C.  P.  a  party  against  whom  a  judgment  has  been  rendered  cannot 
appeal,  if  he  have  acquiesced  therein,  by  voluntarily  executing  it ;  and  the  same  rule 
will  be  extended  to  one,  who,  having  obtained  a  judgment,  has  carried  it  into  execntioQ. 
State  ex  reL  Macarty  v.  Judge,  4  R.  85. 

10.  Where  defendants  have  in  their  answer  admitted  the  debt  to  the  amount  for 
which  judgment  has  been  rendered,  and  have  averred  a  tender  and  their  readiness  to 
pay,  they  caniiot  appeal.     Skinner  v.  Batneron,  5  R.  447. 

11.  Payment  of  costs  by  defendant,  who  takes  a  devolutive  appeal,  is  not  such  an 
execution  of  the  judgment  as  bars  his  right  of  appeal.  Payment  might  have  been  com- 
pelled by  execution,  the  appeal  not  being  suspensive.     Ouny  v.  BtuUey,  6  R.  77. 

12.  Where  property,  seized  in  execution,  is  sold  with  defendant's  consent,  but,  on  his 
payment  of  the  judgment  within  a  eertiun  time,  is,  by  agreement  with  the  purchaser,  to 
revert  to  defendant,  and  the  sale  to  be  considered  nuU,  and  he  sells  his  right  of  redemp- 
tion, he  cannot  appeal  from  the  judgment  he  has  thus  compromised.  Prentiee  v.  Gkeio' 
ning,  6  R.  163. 

13.  Whero  plaintiff  sues  for  a  promissory  note  and  damages  for  its  detention,  defend- 
ant's acquiescence  in  that  part  of  the  judgment  which  decrees  the  note  to  plaintiff,  will 
not  preclude  the  former  from  appealing  from  so  much  of  it  as  assesses  damages.  Liles 
V.  N.  O.  Vanal  Cb.  6  R.  273. 

14.  A  plaintiff  who,  instead  of  submitting  his  case  to  the  jury  on  the  evidence 
received,  moves  for  a  nonsuit  with  leave  to  set  it  aside,  may  appeal  from  a  decision 
refusing  to  set  aside  the  nonsuit  and  grant  a  new  triaL  Such  a  mode  of  proceeding  is  a 
convenient  way  of  bringing  up  for  the  decision  of  the  supreme  court  incidental  questions, 
without  going  into  a  trial  on  the  merits  of  the  case.     Classman  v.  Bcwbancey,  7  R.  438. 

15.  Where  plaintiff,  who  had  appealed  from  a  judgment  rendered  in  his  favor,  but  for 
a  less  amount  than  he  claimed,  executing  a  bond  with  suroty  for  the  costs  only,  subse^ 
quently  causes  a^./a.  to  be  issued  against  the  defendant,  it  will  be  considered  a  volun- 
tary execution  of  the  judgment  and  an  abandonment  of  the  appeal.  C.  P.  567  ;  Canwp- 
bell  V.  Orillion,  3  A.  115  ;  FhthaH  v.  Golding,  7  A.  233. 

16.  A  tutor,  who  takes  a  suspensive  appeal  from  a  judgment  he  deems  erroneous, 
cannot  subsequently  acquiesce  in  the  judgment,  by  voluntarily  executing  it,  to  the  pre- 
judice of  the  minor.  A  voluntary  execution,  under  such  circumstances,  will  not  author- 
ize the  dismissal  of  the  appeaL     Succession  of  Fhwer,  3  A.  292. 
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17.  Where  a  creditor,  who  has  obtained  jadgment  in  an  attachment  suit,  in  wbich  the  * 
property  was  bonded  by  defendant,  after  a  return  of  a  fi.  fa^  unsatisfied,  takes  a  rule 
against  the  surety  in  the  bond  to  show  cause  why  he  shoald  not  be  condemned  to  pay 
the  debt,  and  appeals  from  a  judgment  dismissti^  his  rule,  his  subsequently  issnmg  an 
a£ku  JLfa*  will  not  be  considered  a  volantary  execution  of  the  judgment,  authorizing 
the  dismissal  of  the  appeaL  The  judgment,  from  which  the  appeal  was  taken,  is  wholly 
distinct  firom  that  rendered  in  the  principal  cause,  and  in  which  the  JLfcu  was  issaed. 
OemnUM  v.  CattUy,  3  A.  358. 

18.  Where  an  injunction,  airesting  the  sale  of  property  seized  nnder  9,JLfa,^  is  diA- 
•dlTed  <m  motion  as  to  a  portion  <^  the  property,  but,  after  a  trial  on  the  merits  sobse- 
qoently  had,  is  maintained  as  to  the  remainder,  the  creditor  will  not,  by  ezecating  his 
JLfcu  against  the  portion  as  to  which  the  injunction  was  dissolved,  deprive  himself  c^  the 
right  to  appeal  from  the  subsequent  decree  perpetuating  the  injunction  as  to  the  remain- 
ing portion.     MUcheU  v.  Lay^  3  A.  593. 

19.  The  submission  by  the  defendant  in  ejectment  to  a  judgment  of  eviction  under 
the  common  law,  by  en  attornment  to  the  plaintiff  is  no  waiver  of  the  right  to  prosecute 
a  writ  of  error.  The  rule^  that  the  voluntary  execution  of  a  judgment  is  a  bar  to  an 
appeal  or  writ  of  enror,  has  no  place  in  the  common  law.     KUng  v.  Sef^ter^  4  A.  129. 

20.  At  common  law,  the  purchase  by  defendant  in  ejectment  of  the  land  in  contro- 
veray  from  plaintiff  is  not  a  release  at  kw  of  the  errors  of  the  judgment,  and  will  not 
bar  a  writ  of  error  prosecuted  for  the  exclusive  benefit  of  the  purchaser.     79. 

21.  A  tutor  may  take  a  devolutive  appeal  from  a  judgment  onlering  him  to  account, 
where  he  has  rendered  his  account  under  reservation  of  his  right  of  appeal.  AfaiUefer 
T.  SaiUoiy  4  A.  375. 

22.  Where  it  appears  that  satisfaction  of  judgment  has  been  entered  below  and  signed 
by  the  attorneys  of  both  parties,  and  the  appellant  files  no  affidavit  that  the  act  of  his 
attorney  was  unauthorised,  the  appeal  will  be  dismissed.  Lccnoue  v.  Be$9y,  5  A.  233  ; 
n^fra^  No  5  ;  InfrHj  IX.  (g),  2),  No.  17.     Attornbt,  IE.  (a),  2),  Nos.  1,  et  oL 

23.  An  objection,  that  the  judgment  has  been  confessed,  can  be  made  only  by  the 
parties  to  the  appeal.  A  party  may  appeal  from  a  judgment  rendered  in  his  favor 
and  at  his  own  instance,  to  correct  any  errors  in  it ;  a  fortiori  may  he  appeal  fh)m 
a  judgment  against  him,  to  which  he  has  consented,  unless  he  have  renounced  the 
right  of  appeaL    P6Uee  ./ufy  v.  MeDonogh^  8  A.  342.     Courts,  II.  (c).  No.  13. 

34.  Where  the  report  of  oommissioners  of  assessment  under  act  3  April,  1832, 
lor  the  opening  of  streets  in  New  Orleans,  in  which  the  commissioners  have  allowed 
themselves  a  certain  snm  lor  their  services,  has  been  confirmed  on  motion  of  an  attor- 
ney, acting  as  soeh  lor  the  eity  and  the  commissioners,  the  city  will  not  be  thereby 
de|Hived  of  its  right  to  appeal.     Opening  of  Philip  Stnet,  10  A.  311.   . 

25.  When  a  jodgment,  sustaining  an  exception  to  plaintiff's  rule,  reserves  to  him  the 
riglilof  taking  another  upon  different  gronnds,  he  will,  by  availing  himself  of  the  right 
so  reserved,  be  considered  as  having  acquiesced  in  the  judgment,  from  which  he  cannot 
therefore  be  allowed  an  appeal.     C.  P.  567  ;  Priestfy  v.  Shangnesseg,  10  A.  455. 

26.  Where,  pending  an  appeal,  defendant  pays  part  of  plaintiff's  claim  and  obtains  a 
snspensioii  of  ezeention  as  to  the  rest,  he  will  be  considered  as  having  abandoned  his 
appod,  which  wiU  be  dismissed.    D^ut?  v.  Marid,  10  A.  643. 

27.  An  appelant  from  a  judgment  rejecting  his  title  to  property  in  dispute,  and 
ordering  him  to  pay  a  certain  amount  for  rents  and  profits,  may,  by  tendering  posses- 
sion to  his  opponent,  abandon  the  appeal  as  to  the  question  of  title,  without  forfeiting 
his  right  to  continue  it  upon  the  question  of  rents  and  profits.  Dwight  v.  Brashear^ 
12  A.  860.    PLKADive,  II.  (a).  No.  8. 

28.  An  agreement  by  the  parties  *  to  submit  the  whole  cause  without  argument  to 
the  court,  which  is  to  pass  op<m  a  report  imd  amend  die  same,  withont  referring  it 
back  to  experts,  and  to  give  such  judgment  as  may  be  just,"  is  not  a  renunciation 
by  either  party  of  the  right  to  appeal  from  any  judgment  that  may  be  rendered.  J&ate 
ex  ret  CardemeUe  ▼.  Judge,  14  A.  323.     Arbitration,  II.  No.  S6» 

29.  Where  the  recoitl  shows,  that  a  suspensive  appeal,  provionsly  taken,  had  been 
abandoned  by  defendant,  who  had  paid  the  sheriff's  costs,  and  that  a  seizoro  of  his  prop- 
erty had  been  released  by  plaintiff,  who  files  in  the  supreme  court  an  affidavit,  that  las 
judgment  has  been  paid  in  full,  defendant's  devolutive  appeal  will,  on  motion,  be  dis- 

a  P.  667;   )fA«f0  V.  i?MM^  14  A.  329. 

30.  Mbrbick,  CL  J.,  dissenting.     This  court  having  no  original  jurisdiction,  die 
should  be  remanded,  to  try  the  issue  raised  by  the  motion  to  dismiss.    When  the 
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costs  are  large,  it  might  be  appellee's  interest  to  admit  payment  in  order  to  dismiss  the 
appeal.     Ih, 

31.  From  a  judgment,  rendered  against  defendant  with  a  staj  of  execution,  upon  a 
consent  signed  bj  her  attorneys,  she  appealed,  alleging  that  their  action  had  been  unau- 
thorized by,  and  was  unknown  to,  her,  until  afler  the  time  for  a  suspensive  appeal  had 
elapsed ;  that  she  had  been  deprived  of  a  just  defence,  etc  There  was  no  pretence, 
however,  that  their  action  was  fraudulent,  or  that  she  had  not  employed  them  in  the  suit, 
which  had  been  vigorously  defended,  and  of  all  the  proceedings  of  which,  prior  to  the 
judgment,  she  was  fully  cognizant,  while  she  had  permitted  one  term  of  the  supreme 
court  to  pass  without  appealing.  HeM^  that  the  action  of  her  attorneys  must  be  consid- 
ered as  ratified,  and  her  appeal  be  dismissed.    C.  P.  567  ;  Lallande  v.  Janes^  14  A.  714. 

See  Suprtiy  (b),  2),  j,  No.  19.    Discontinuance,  No.  19. 

(d)  As  Affected  by  a  Previous  Appeal. 

1.  After  an  appeal  by  one  party,  and  judgment  thereon,  the  other  party  may  appeal 
on  some  point  not  decided  by  the  first  appeal.     Poeyfair^  v.  Ddoty  7  M.  3. 

2.  An  appeal  will  be  dismissed,  if  appellant  have  failed  to  prosecute  a  previous 
one  in  the  same  suit.     Dozer  v.  Sargent^  4  L.  41 ;   Collins  v.  Monticou^  9  A.  39. 

3.  Where  an  appeal  has  been  granted,  returnable  on  a  non-judicial  day,  the  appel- 
lant may  treat  it  as  a  nullity,  and  obtain  another  order  without  withdrawing  the  first 
Rains  v.  Kemp^  4  L.  318. 

4.  When  appellee  has  obtained  the  dismissal  of  the  appeal,  without  a  decision  on  the 
merits,  appellant  still  has  the  right  of  again  appealing,  and  having  the  judgment  below 
reviewed!,  if  he  claim  it  within  the  year.     Smith  v.  VanhiUe,  11  L.  383. 

5.  Where,  from  want  of  sufiicient  time  between  the  day,  on  which  an  appeal  was  al- 
lowed, and  that  on  which  it  was  returnable,  no  bond  was  given,  nor  citation  issued,  nor 
other  steps  taken  to  prosecute  the  appeal,  it  will  not  be  considered  such  an  abandon- 
ment as  to  preclude  a  second  appeal.     Prentice  v.  Gheumingy  1  R.  71. 

6.  Appellant,  who  fails  to  take  the  necessary  steps  to  prosecute  his  appeal,  will  be 
considered  as  having  abandoned  it,  in  the  sense  of  art.  594  C.  P.,  and  cannot  renew  it. 
Aliter,  when  the  appeal  is  dismissed  on  motion  of  appellee.  In  such  case,  it  may  be 
renewed  any  time  within  the  legal  delay.     Roberts  v.  Benton^  1  R.  100. 

7.  Where,  after  obtaining  an  order  allowing  him  an  appeal,  plaintiff  does  not  appear 
to  have  attempted  to  avail  himself  of  it,  by  giving  bond  and  security,  nor  to  have  taken 
any  steps,  until  after  the  expiration  of  a  year  from  the  date  of  the  judgment,  to  procure 
a  transcript,  nor  to  have  applied  to  the  judge  a  quo  for  a  new  appeal,  the  right  of 
appeal  will  be  lost.     Sibley  v.  Natchitoches^  3  R.  77. 

8.  After  a  suspensive  appeal,  and  execution  issued  on  account  of  the  insufficiency  of 
the  security,  a  devolutive  appeal  may  be  obtained,  after  the  ten  days  have  elapsed, 
without  any  order  formally  setting  aside  the  former,  which  becomes  inoperative  by  the 
mere  failure  to  comply  with  its  terms.     Meeker  v.  Galpiny  4  R.  259. 

9.  On  a  rule  taken  by  one  of  two  sjrndics,  to  whom  a  separate  appeal  had  been  re- 
fused, to  show  cause  why  a  mandamus  should  not  be  issued,  the  judge  a  quo  showed, 
that,  since  the  appeal  had  been  refused  to  the  first  applicant,  a  petition  for  an  appeal 
from  the  same  judgment  had  been  presented  by  the  two  syndics  and  allowed  generally. 
Held;  two  appeals  cannot  be  allowed  the  same  person,  from  the  same  judgment,  and  the 
rule  must  be  discharged.     State  ex  rel.  MiUaudon  v.  Judge^  12  R.  320. 

10.  One  who  had  obtained  an  order,  allowing  him  an  appeal,  on  discovering  that 
several  defendants  had  not  been  made  parties,  presented  a  second  petition,  and  obtained 
a  second  order  of  appeal,  embracing  all  the  parties*  A  transcript  'having  been  sent  up 
under  each  order,  by  an  agreement  of  counsel  the  first  appeal  was  dismissed ;  held^ 
that  the  second  appeal  cannot  be  dismissed  on  the  ground  that  a  previous  appeal  had 
been  abandoned.     Bates  v.  Weathersbg,  2  A.  484. 

11.  The  inability  or  omission  of  a  party  to  furnish  a  bond  and  fulfil  the  condition 
precedent,  upon  which  a  suspensive  appeal  was  granted,  will  not  preclude  him  from 
applying  within  the  year  for  a  devolutive  appeal,  on  the  ground  of  his  having  aban- 
doned a  previous  appeal.  The  jurisdiction  of  the  supreme  court  attaches  only  when 
the  bond  is  filed.     Gibson  v.  Selby^  2  A.  628. 

12.  Appellant,  who,  after  an  order  of  appeal,  fails  to  give  bond,  and  abandons  his 
appeal,  cannot  afterwards  renew  it     C.  P.  594 ;  Jenkins  v.  Bonds^  3  A.  339. 

13.  Where  a  suspensive  appeal  is  dismissed,  for  failure  to  file  the  record  within 
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three  jodidal  days  after  the  return-day,  appellant  cannot  afterwards  take  a  devolutive 
appeal.     Ducoumau  v.  LevistoneSy  4  A.  30. 

14.  Where  defendant,  after  obtaining  an  order  for  a  devolutive  appeal,  fails  to  give 
bond,  and  to  file  the  transcript  during  the  term  at  which  it  was  made  returnable,  he 
win  be  considered  as  having  abandoned  his  appe^  and  cannot  afterwards  renew  it. 
a  P.  594 ;  BnekeU  v.  Conner,  10  A.  235. 

15.  An  appeal,  taken  in  behalf  of  the  state  by  an  officer  unauthorized  so  to  do, 
and  therefore  dismissed,  does  not  bar  a  subsequent  appeal  by  a  party,  to  whom,  pend- 
ing the  first  appeal,  the  state  has  assigned  all  its  rights  in  the  subject-matter  of  the 
litigation.     Succession  of  Fletcher,  13  A.  29. 

(e)  As  Affected  hy  the  Capacity  or  Interest  of  Parties;  and  Appeals  by  Third 

Persons. 

I)  In  General. 

1.  A  creditor  of  a  party  to  a  suit,  who  has  not  established  his  claim  in  the  court  below, 
cannot  exercise  his  debtor's  right  of  appeal.     Rutherford  v.  Cole,  5  M.  217. 

2.  A  garnishee  may  appeal  ftx>m  a  judgment,  so  far  as  it  concerns  himself;  but  will 
not  be  allowed  to  investigate  the  merits  of  the  case  between  plaintiff  and  defendant. 
Haanna  v.  Louring,  10  M.  608.     Attachment,  X.  (a),  No.  1. 

3.  To  entitle  a  third  person  to  appeal  from  a  judgment  between  others,  he  must  show 
that  he  has  a  pecuniary  interest  and  has  been  aggrieved.  1  N.  S.  308 ;  4  N.  S.  342, 
622;  2R.391. 

4*  No  one  can  appeal  from  the  decision  of  a  police  jury  for  laying  out  a  road,  but  the 
owner  of  part  of  the  land  over  which  it  passes.      Vacoune  v.  Police  Jury,  1  N.  S.  596. 

5.  If  a  third  person  appeal,  and  the  facts,  on  which  his  right  to  appeal  is  based,  be 
denied,  the  case  will  be  remanded  to  try  that  issue.  4  N.  S.  615  ;  6  N.  S.  161,  307  ; 
3  L.  305  ;  10  L.  438 ;  12  L.  613 ;  15  L.  15 ;  2  R.  391.  Infra,  3),  No.  6 ;  (f),  2),  No. 
9 ;  V.  (c),  No.  3 ;  IX.  (g). 

6.  Where  a  cause  is  remanded  to  try  the  fact,  whether  a  third  person  have  the  right  of 
appeal,  the  only  question  which  the  court  below  can  try  is  this  :  —  "  Has  such  third 
par^  such  an  interest  in  the  case  as  will  cause  him  injury  if  the  judgment  complained 
of  be  erroneous."     Oakley  v.  Philips,  7  N.  S.  313  ;  Herman  v.  Smith,  lb.  576. 

7.  Third  persons  cannot  appeal  after  there  has  already  been  an  appeal  by  the  parties 
to  the  suit,  and  judgment  thereon  pronounced  by  the  supreme  court.  When  persons 
appeal  from  a  judgment  to  which  they  are  not  parties,  they  must  allege  and  prove,  in  the 
court  of  the  first  instance,  their  right  to  do  so.     Lacroix  v.  Menard,  7  N.  S.  347. 

8.  A  third  person,  who  appeals  from  a  judgment,  must  show  that  it  is  erroneous,  for  a 
correct  judgment  cannot  aggrieve  him ;  and  he  cannot  avail  himself  of  a  technical  ob- 
jection, which  defendant  waived.     Herman  v.  Smith,  7  N.  S.  676. 

9.  The  correctness  of  a  judgment,  from  which  a  third  person  appeals,  must  be  tested 
by  the  facts  pleaded  and  proved  before  its  rendition.     Dufau  v.  Deflechier,  3  L.  305. 

10.  A  third  possessor  may  appeal  from  an  order  of  seizure  and  sale.  McDonough  v. 
Zacharie,  8  L.  316.    Execdtobt  Process,  II.  (b),  3),  No.  8. 

11.  An  appeal,  taken  by  an  attorney,  after  his  client*s  death,  will  be  dismissed;  the 
legal  representatives  alone  have  that  right     J^th  v.  Winbush,  3  L.  442. 

12.  An  injunction  having  been  granted  against  the  register  of  wills,  forbidding  him  to 
sell  certain  property,  and  a  motion,  made  by  an  intervening  party,  who  had  an  interest 
in  the  sale,  to  dissolve  the  injunction,  having  been  dismissed  ;  held,  that  such  intervener 
might  appeal  from  the  judgment  of  dismissal.     Vignie  v.  Mache,  5  L.  110. 

13.  The  omission  of  some  of  the  defendants  to  appeal  cannot  affect  the  right  of  the 
others.     Burke  v.  JEnoin,  6  L.  324 ;  Farrar  v.  NewpoH,  17  L.  346. 

14.  A  party  eannot  contest  his  rights  in  the  appellate  court,  under  cover  of  another^s 
appeal,  when  he  cannot  be  heard  there  himself.  Field  v.  Mathison,  3  R  38 ;  Griffing 
T.  Bowmar,  lb.  113. 

15.  Third  persons,  not  parties  to  the  suit,  to  whom,  alleging  themselves  aggrieved  by 
the  judgment,  the  right  of  appeal  is  given  by  art.  577  C.  P.,  may  avail  themselves  of 
everything  in  the  record  affecting  their  rights.     Griffing  v.  Bowmar,  3  R.  113. 

16.  Where,  pending  an  appeal  from  a  judgment  on  a  rule  ordering  property  attached 
to  be  delivered  to  defendant,  the  suit  is  decided  in  his  favor,  plaintiff  being  thus  with- 
out interest,  his  appeal  must  be  dismissed.     Palmer  v.  Day,  5  R.  182. 

17.  The  fact,  that  a  party  is  a  fugitive  from  justice,  cannot  affect  his  right  of  appeal. 
SUtU  Y.  Piaavncia,  6  R  441. 
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18b  A  tator,  agaiiMt  whom  a  judgmeat  hat  beea  rendered  fyt  an  moxmut  due  tie 
minor,  and  who  has  subsequently  been  disobarged  under  the  bankrupt  act  of  19  Augnet* 
1841,  not  beiag  protected  bj  the  proceedings  in  bankruptcj,  may  appeal  from  the  judg- 
ment against  hun.     OolUtu  v.  MarshaO,  10  B.  112.    Jkfra,  V.  (b),  8),  No.  6. 

Id.  An  attorney,  appointed  lo  represent  absent  defendants  in  attachment,  cannot,  as 
fiucb,  appeal  separately  from  those  he  represents.    Kr€nUler  ▼.  U,  SLSamk,  13  R.  458. 

20.  One  who  made  no  appearance  before  judgment,  and  raised  no  issue  in  the  court 
below,  and  against  whom  the  judgment  caanot  have  the  fiarce  of  re$  juiieataj  has  no 
light  to  appeal  therefrom.     Su9  v.  Vioh^  3  A.  986. 

21.  Where  a  judgment  has  been  rendered  without  citttdon,  the  party  aggrieved  is 
not  restricted  to  an  action  of  nullity,  but  may  be  relieved  on  appeal  C.  P.  608, 
609 1  Mmieipality  No.  One  v.  CkrUi  Chunk,  8  A.  458. 

22.  Thougn  a  party  have  not  appeared  and  showed  cause,  in  the  court  below, 
against  the  prayer  of  a  monition,  he  may  appeal  from  the  judgment  by  which  it  is 
homologated.     Moore  v.  JShapp,  7  A.  21. 

23.  A  partj,  not  shown  to  have  had  notice  of  a  suit,  iji  which  plaintiff  has  recoT- 
ered  certain  proj^rty  under  an  alleged  sale  of  defendant,  acting  ibr  himself  and  as 
agent  of  such  party,  may  appeal  from  the  judgment  therein  rendered*  C*  P.  571 ; 
Pittot  V.  Ooopetj  7  A-  657. 

24.  Where  a  suit,  instituted  against  the  city  of  New  Orleans,  has  been  defended 
by  the  city  attorney,  whose  quality  is  not  disputed,  his  autbori^  to  appeal  from  ^a 
judgment  adverse  to  the  city  will  be  presumed.     Spencer  v.  McDonogh,  11  A.  420. 

25.  When  property,  seized  in  different  attachment  suits,  has  been  sold,  and  a  judgment 
rendered  distributing  the  proceeds,  any  attaching  creditor  may  appeal  therefimn,  &ough, 
in  his  suit,  there  have  been  no  issue  joined,  nor  curator  ad  hoc  appointed  to  the  defend- 
ant    C.  P.  571 ;  Keys  v.  jRtley,  12  A.  19. 

26.  A  third  person  cannot  appeal  from  a  judgment,  admitted  to  be  correct  on  the 
&ots  before  the  court  at  the  time  of  its  rendition,  but  which  he  seeks  to  reverse  by  the 
introduction  of  new  evidence ;  particularly  where  he  neglects  to  prove  below  his  inter* 
est  in  such  judgment.     State  exreL  —  v.  Judge,  18  A.  199. 

27.  Thus ;  a  distribution  of  the  entire  proceeds  of  a  steamboat,  sold  under  execution 
in  a  certain  case,  having  been  made  therein,  without  notice  to,  or  r^pard  to  the  rights 
of,  the  relator,  he  applied  for  an  appeal,  in  order  to  prove  that  he  had  made  a  prior 
seizure  in  another  case,  and  was  entitled  to  a  privilege  over  all  other  parties ;  hdd,  that, 
as  the  correctness  of  the  judgment  must  be  tested  by  the  foots  pleaded  amd  proved 
before  its  rendition,  the  judgment,  if  the  appeal  were  granted,  would  be  affiraied,  and  so 
the  appeal,  being  useless,  must  be  refused.  Lex  nemmem  cc^it  ad  vanom  The  relator^s 
remedy  is  a  third  opposition.     lb, ;  supra^  No.  9. 

28.  BvcuAJHA^y  J.,  with  concurrence  of  Yoobhiss,  J.,  dissenting.  The  rdator  has 
taken  all  the  steps  necessary  to  secure  his  rights,  and  yet  the  fund,  opon  which  he  claims 
a  privilege,  is  about  to  be  distributed  without  notice  to  him,  in  direct  violation  of  the  act 
of  15  March,  1855,  S  37,  No.  844 ;  there  being  a  manifest  probabili^,  that  his  xighu 
will  otherwise  be  irretrievably  lost,  he  should  be  allowed  an  appeaL    i& 

See  Jkfraj  II.  (b),  No.  15.    Absektbes,  III.  No.  16. 

2)  Marriage, 

1.  An  appeal,  by  a  married  woman,  from  a  judgment  rendered  against  her,  taken  in 
her  name  akne,  and  without  being  authorized  by  her  husband,  or  the  couil^  will  be 
dismissed.     Gortnau  v.  Arghans,  1  B.  230 ;  AUen  v.  Londrethf  7  A.  650. 

2.  The  autluHization  to  a  married  woman  to  appeal  from  a  judgment  against  her,  most 
be  proved  by  other  evidence  than  her  own  allegations,  or  those  of  her  counseL  Oor^ 
man  v.  BerghanSy  1  R  468  ;  2  R  282.     Pleading,  I.  (e),  1),  a,  Nos.  13,eiaL 

3.  A  married  woman,  not  separated  from  bed  and  board,  cannot  appeal  from  a  jodg- 
meat  rendered  against  her,  without  the  authorization  of  her  husband,  or  that  of  the  jud^ 
before  whom  the  suit  is  brought     Oung  v.  Dudleg,  6  R.  77. 

4.  Any  creditor  of  the  husband,  who  alleges  tlmt  he  has  been  aggrieved  by  a  judg- 
ment f^r  a  separation  of  propeity  between  the  spouses,  may  appeal  therefrom,  thou^ 
not  a  party  to  the  suit  in  the  lower  court.  CL  P.  571 ;  C.  C  2408 ;  Ooa^n  v.  Ooi^ 
UMh  6  ^  154 ;  Malone  v.  Hueband^  10  A.  84. 

5.  An  appeal  by  a  married  woman,  without  the  authorization  of  her  husband,  or  the 
court,  must  be  dismissed.  C  P.  106, 107,  118.  And,  where  it  does  not  appear,  that 
she  was  authorized  by  either  to  de&nd  the  suit  in  the  court  below,  and  jodgment  was 
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rendered  agaiast  her  by  defimlt,  «n  aTerment  in  her  petition  of  appeal,  that  she  is 
acting  with  the  assistance  of  her  husband,  is  not  sufficient ;  nor  will  an  affidavit  by  her 
aittoroey  at  law,  that  the  hnsband  had  authorised  the  appeal,  be  enongh.  Bray  v.  By- 
mmmy  2  A.  879.  Jkfra,  IL  {h\  No.  10. 

6.  The  appearance  of  a  bisband,  as  a  oedefendant  wiUi  his  wife  in  a  suit,  is  tanta- 
monnt  to  an  express  authority  on  his  part  for  her  appearance ;  but  where  an  appeid  is 
allowed  to  a  husband  and  wife  on  motion  in  open  court,  and  the  husband  ailerwards 
abandons  the  appeal,  giving  no  bond  and  making  no  appearance  in  the  supreme  court, 
the  prosecution  of  the  appeal  will  be  considered,  as  to  the  wife,  as  unauthorized.  Elam 
T.  Bgnum^  2  A.  881. 

7.  Affidavits  of  the  hnsband,  or  of  his  attorney,  exhibited  on  the  motion  to  dismiss,  to 
prove  the  authorization  of  the  wife,  will  not  be  noticed ;  the  case  must  be  determined  as 
it  stood  at  the  time  of  the  oiotion  to  dismiss.    Ih. 

8.  Where  the  husband  has  aotboriaed  the  wife  to  take  a  sospensive  appeal,  which 
is  dismissed  for  insufficiency  of  the  surety,  and  she  takes  a  devolutive  appeal  with- 
out the  express  authorization  of  the  husband,  the  authorization  for  die  first  appeal  will 
be  sufficient  to  sustain  the  second.     Succession  of  McKinney^  5  A.  748. 

9.  The  husband's  signature  to  the  appeal  bond  is  sufficient  authority  ibr  the  wife's 
appeaL     MUh  v.  Crockery  9  A.  334. 

10.  Where,  in  an  action  by  various  platntiflfe,  of  whom  several  are  married  women, 
an  agreement  is  made  with  defendant,  tbat  the  party  cast  shall  have  the  right  of  appeal 
on  famishing  bond,  and  bond  is  furnished  in  conformity  with  the  agreement,  and, 
tfaoqgh  not  signed  hj  the  married  women  named  therein  as  principals,  is  signed  by  their 
mttomey,  and  the  authorization  of  the  married  women  to  bring  the  suit  is  not  disputed, 
the  appeal  will  be  maintained.    Leheau  v.  IhideaUy  10  A.  164. 

11.  Plaintifl^  who  obtains  judgment  against  a  married  woman,  not  joined  by  her  hos- 
bandp  nor  authorized  by  him  or  the  court,  eonnot  complain  that  her  appeal  is  unauthor- 
ized. It  was  his  duty,  before  obtaining  judgment,  to  see  that  proper  parties  were  in 
oooit.     N^  prendra  adtKoUage  d$  son  tort  dememe*    Bach  v«  BaUaard^  18  A.  487. 

See  J/ifra,  Y.  (b),  3),  No.  22. 

S)  LtBolveaey  und  Suooemom* 

1.  An  insolvent  debtor,  after  the  cemo  tenorwa,  is  incapable  of  staa^ng  in  judfj^ment, 
even  in  the  supreme  court,  as  appellant  in  a  suit  in  which  he  is  made  defendant. 
jKmfkl  V.  CaOeHdcr,  10  L.  22a 

2.  A  syndic  cannot  claim  the  reversal  of  a  jodgment  rendered  on  an  opposition  to  the 
homologation  of  his  tableau,  when  neither  he,  nor  the  creditor,  whom  he  represents,  is 
aggrieved.     Ferguson  v*  Creditors,  19  L.  278. 

3.  The  syndic  of  the  creditors  of  an  insolveni  cannot  appeal  from  a  jodgment,  estab- 
lishing the  privileges  of  the  creditors  with  regard  to  each  other,  or  directing  a  snm 
allowed  to  the  mortgage  creditors  to  be  classed  as  a  movable,  or  disallowing  the  claims 
of  particular  creditors.  The  estate  is  not  aggrieved  by  such  a  judgment ;  it  afiects  only 
the  individaal  rights  of  the  creditors.  Ik  ;  £john  v.  Wagner^  1  R.  275 ;  PandeUg  v. 
OredUon,  1  A.  21 ;  Bew  v.  OredUors,  12  A.  774.  Infra,  III.  (a),  No.  17.  Iksox.- 
TSMCT,  XIL  (a),  No.  20.    Sucosssiok,  VIIL  (f),  5),  b.  No.  12. 

Am  The  reskhiary  interest  of  beneficiary  heirs  gives  them  no  right  to  represent  the 
estate,  which  is  under  the  administration  of  a  curator ;  and  their  separate  appeal  wiU 
not  prevent  a  judgment  rendered  against  the  estate  from  becoming  final,  if  not  appealed 
from  by  the  curator.    Andat  v.  Gilly,  12  B.  325. 

5.  Parties,  claiming  as  creditors  or  heirs,  must  prove  in  the  lower  court  that  they  are 
soch,  or  they  will  not  be  heard  as  ap|>ellants  from  a  judgment  relative  to  the  soooession. 
LMmg$to»v.  WhttSy  2  A.  902.    MoNinoii. 

€.  Where  a  creditor,  not  a  party  to  the  moituary  proceedings,  and  not  named  in  the 
Igftfeott,  wishes  to  appeal,  his  proper  course  is  to  take  a  rule  to  show  cause  and  prove  his 
right  to  appeal  oontradictorily  with  the  appellees.  Whei%  however,  under  the  infiuence 
of  a  oommon  ernN:^  created  by  previous  decisions,  Supra,  1),  No.  5,  he  has  appealed 
withooi  taking  any  auoh  measure,  and  his  quality  of  creditor  is  denied,  the  case  will  be 
remanded  to  try  that  issue.  But  the  court  intinwted,  that  auoh  a  praetiee  would  not  be 
again  allowed.    Succession  ofZmtve,  6  A.  529. 

7.  Whenp  previoos  to  rendition  of  judgment  i^;ainst  a  snoeesskNi,  represented  by  two 
admiaistraton^  one  of  them  dies,  an  appeal  in  his  exeontor's  name  will  be  dismissed, 
when  mo&mg  ehaws  snob  exeentor^s  afiUhori^  to  ngnemt  theauaeoesion  ooodomaed,  or 
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that  the  estate,  represented  by  the  ezecator,  will  be  affected  bj  the  judgment,  from 
which  the  appeal  is  taken.     Hardy  y.  Irwin,  10  A.  703. 

8.  The  administrator  of  a  saccession  has  no  capacity  to  appeal  on  behalf  of  parties, 
whom  he  has  placed  on  his  account  as  creditors,  and  whose  claims  have  been  opposed 
and  rejected  by  the  court.     Sueeesnan  ofPetHs^  11  A.  177. 

See  Judgment,  XV.  (c). 

(f )  As  Affected  hy  ike  Lap$e  of  Time, 

1 )  Suspensive  Appeal. 

See  Infra,  III.  (d) ;  VII.  (b).    Judgment,  VIL    Execution,  II. 

2)  Devolutive  Appeal. 

1.  Under  the  Spanish  law,  appeals  were  to  be  prosecuted  in  forty  days  at  furthest. 
It  was  incumbent  on  the  appellant  to  present,  within  that  delay,  to  the  judge  a  quo,  the 
necessary  certificate  from  itie  court  of  appeals.     Le  Blanc  v.  Oroizet,  4  M.  281. 

2.  No  appeal  lies  from  a  judgment  rendered  two  years  before  the  appeal  was  prayed 
for.     Bay  v.  Bagthum,  11  M.  282. 

3.  An  appeal  from  the  nomination  of  a  tutor  must  be  made  within  thirty  days.  C.  C. 
289  ;  Broulette  v.  Lewis,  7  N.  S.  243. 

4.  If  the  appellant  suffer  a  year  to  elapse  without  giving  bond,  the  appeal  will  be  pre- 
scribed.    Marigny  v.  Slafdey,  2  L.  823 ;  Same  ▼.  Ingraham,  lb.  324. 

5.  The  minority  of  a  creditor,  against  the  syndic  of  whose  insolvent  debtor  a  judg- 
ment has  been  rendered,  confers  on  the  minor  the  right  of  being  considered,  when  he 
arrives  at  the  age  of  majority,  as  being  in  the  same  situation  with  regard  to  the  right  of 
appeal,  as  if  he  had  appealed  within  the  year  allowed  by  law ;  but  the  supreme  court 
cannot  direct  the  judge  below  to  receive  new  evidence,  for  his  judgment  must  be  con- 
firmed, if  authorized  by  the  pleadings  and  the  evidence  actually  received.  Du/au  v. 
Deflechier,  3  L.  305. 

6.  When  two  judgments  are  rendered  in  the  same  case,  and  the  last  is  appealed  finom, 
and  decided  to  be  a  nullity,  the  right  of  appeal  on  the  first  judgment  is  suspended,  until 
the  decision  take  place,  and  an  appeal  may  be  taken  within  a  year  from  that  period, 
although  more  than  a  year  have  elapsed  since  signing  the  judgment  appealed  from. 
FUnt  V.  Oany,  6  L.  67,  7  L.  381.    Infra,  IX.  (g),  1),  No.  18. 

7.  No  prescription  runs  against  a  party  who.  cannot  assert  his  rights ;  and  no  party 
can  assert  his  right  of  appeal  from  a  judgment  which  is  not  signed ;  therefore,  the  time, 
by  which  an  appeal  is  barred,  must  be  computed  from  the  day  when  the  judgment  was 
signed,  not  from  that  when  it  was  rendered,  Cooiey  v.  Seymour,  9  L.  275 ;  Mechanics* 
Bank  v.  Walton,  7  R.  451.     Prescription,  V.  (a),  No.  2.     Supra,  (b),  1),  No.  12. 

8.  The  period,  after  the  lapse  of  which  no  appeal  will  lie,  is  to  be  computed  from  the 
day  when  the  judgment  was  signed ;  not  from  that  on  which  it  was  notified  to  the  party 
against  whom  it  was  given.     Lazarre  v.  Snow,  1  R.  60. 

9.  Where  an  appeal  is  taken,  afler  the  lapse  of  twelve  months  from  the  d|iy  on  which 
final  judgment  was  rendered,  by  one  who  alleges  in  his  petition  of  appeal  that  he  is  a 
non-resident,  and  the  allegation  is  denied,  the  case  will  be  remanded  to  try  the  issue ;  and 
until  the  judgment  rendered  thereon,  and  the  evidence,  on  which  it  is  based,  be  sent  up, 
no  opinion  will  be  pronounced  on  any  other  point  in  the  case.  Griffing  v.  Bowmar, 
8  R.  112.     Supra,  (e),  1),  Nos.  5,  26. 

10.  The  general  doctrines  relative  to  the  interruption  of  prescription,  do  not  apply  to 
the  period  fixed  by  art  593  C.  P.,  afler  which  no  appeal  will  lie.  No  appeal  can  be 
taken  afber  the  expiration  of  that  time,  though  one  may  have  been  dismissed,  which 
was  taken  within  the  period.     lb. 

11.  When  the  period  has  elapsed  within  which  a  party  might  have  appealed,  he  will 
not  be  allowed  to  contest  his  rights  in  the  name  of  another  appellant  3. ;  Field  v. 
Matkison,  3  R.  38. 

12.  Where  an  appeal  has  been  applied  for  within  the  time  prescribed  by  C.  P.  593, 
it  may  be  obtained  even  after  that  period,  when  the  delay  results  from  the  necessity  of 
applying  to  the  supreme  court,  created  by  the  refusal  of  the  inferior  judge  to  allow  the 
appeal.     Succession  of  Jacobs,  5  R.  270. 

13.  The  Stat  22  March,  1843,  §  2,  dispensing  with  notices  of  judgment  in  cer- 
tain cases,  does  not  apply  to  a  judgment  against  a  garnishee,  by  whom  interrogatories 
had  been  answered,  rendered  on  a  rule  to  show  cause,  where  the  rule  was  not  served 
on  him  because  absent  from  the  state ;  and  where,  in  such  case,  notice  of  judgment 
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ma  subseqaently  served  on  him,  the  time,  within  which  an  appeal  will  lie,  must  be 
calculated  from  the  date  of  notice.    Brode  v.  FiremerCs  Ins,  Co,  8  R.  38. 

14.  Where  plaintiffs  allege  in  their  petition  and  affidavit  for  an  attachment,  that 
defendant  resides  out  of  the  state,  thej  will  be  concluded  thereby.  No  other  evidence 
will  be  required  of  his  right  to  appeal  within  the  term  fixed  for  non-residents.  Erautler 
V.  U.  &  Bank,  11  R  213  ;  12  R.  456.     Evidence,  XIL  p),  1),  No.  2. 

15.  One,  who  resides  out  of  the  state,  may  appeal  from  a  judgment  against  him  at  any 
time  within  two  years  from  the  day  on  which  final  judgment  was  rendered.  C.  P.  593  ; 
lb.  ;  SeaU  v.  Buskj  2  A.  266.     Prescbiption,  III.  (d),  No.  5. 

16.  When,  though  exercising  due  diligence,  the  appellant  has  been  unable,  in  conse- 
quence of  the  appellee^s  acts,  to  ascertain  the  residence  of  the  latter,  and  citation  is  not 
served  until  after  the  lapse  of  the  year,  the  appeal  will  not  be  dismissed.  Vtnot  v.  Ber^ 
trand,  6  A.  474.    Prescbiption,  V.  Ta),  No.  17. 

17.  Where  a  tutor  sues  the  estate  of  a  deceased  tutor,  for  an  account  which  is  set- 
tled by  a  judgment,  the  minor  may  appeal  therefrom  at  majority,  though  many  years 
have  elapsed;  but  he  can  rely  only  on  errors  apparent  on  the  face  of  the  proceedings. 
a  P.  593;  Tegari  v.  McCakb,  10  A.  288.     Minors,  HI.  (f),  3),  Nos.  3,  11. 

18.  In  proceedings  for  the  opening  of  streets  under  act  3  April,  1832,  although  more 
than  two  calendar  months  have  elapsed  since  the  homologation  of  the  report  of  the 
oommissioners,  the  city  of  New  Orleans  may  appeal  therefrom,  whatever  the  nature  of 
the  claims  the  report  may  approve.     Opening  of  PhiUp  Street,  10  A.  311. 

19.  When  an  exception,  fil^  by  one  of  several  defendants,  is  sustained,  and  the  suit 
as  to  him  dismissed,  he  will  not  be  considered  as  embraced  in  an  appeal  taken  by  plain- 
tiff from  a  judgment  rendered  against  him  as  regards  the  other  defendant^,  more  than  a 
year  afterwardb.  Plaintiff's  right  to  appeal  from  the  judgment  on  the  exception  was 
lost  by  the  lapse  of  the  year.     C.  P.  593 ;  Leverich  v.  Adams,  11  A.  510. 

20.  When,  pending  a  motion  for  a  new  trial,  a  judgment  is  irregularly  signed,  and 
many  months  aAerwards,  when  the  motion  is  overruled,  a  devolutive  appeal  is  taken 
and  the  bond  filed,  although  more  than  a  year  after  the  irregular  signature  of  the  judg- 
ment, yet  within  a  year  iSiev  the  motion  is  overruled,  the  appeal  will  be  maintained. 
Succession  of  Gilmore,  12  A.  562.    Judgment,  IY.  No.  25. 

21.  The  proper  construction  of  art.  593  G.  P.  is,  that  the  tutor,  like  every  other 
person  sui  juris,  can  only  appeal  within  the  year  following  the  signature  of  the  judg- 
ment. But  the  minor,  whose  interests  are  affected  by  a  judgment,  has  a  year  after 
becoming  of  age,  in  a  case  where  no  appeal  has  been  previously  taken,  to  deliberate 
whether  he  wOl  appeal  from  the  same.    Prejean  v.  Robin,  14  A.  788. 

(g)  As  Affected  by  the  Constitutionality  or  Legality  of  Municipal  Ordinances  or 

Taxes, 

1.  The  act  25  March,  1828,  §  19,  No.  83,  which  grants  an  appeal  in  any  case  involv- 
ing the  constitutionality  or  legality  of  any  tax,  whatever  its  amount,  refers  only  to  taxes 
sued  for  originally  before  a  justice  of  the  peace,  or  associate  judge  of  the  city  court  of 
New  Orleans ;  and  where  the  amount  claimed  is  under  three  hundred  dollars,  die  parish 
eoo^pn  the  parish  of  Orleans,  and  the  district  court  in  the  other  parishes  of  the  state, 
areTDe  highest  courts  to  which  such  an  appeal  can  be  taken.  Though  such  a  claim 
were  sued  for  originally  in  the  commercial  court,  no  appeal  can  be  taken  to  the  supreme 
court     SiaU  v.   Grant,  6  R.  295. 

2.  Where  the  question  of  the  constitutionality  or  legality  of  a  fine,  etc.,  under  art.  63 
const  1845,  is  presented  on  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  the 
Acts  of  the  case  cannot  be  examined.  The  jurisdiction  of  the  supreme  court  is  the 
same,  in  cases  involving  the  constitutionality  or  legality  of  any  tax,  toll,  or  impost  Mur 
meipaHiy  No.  Three  v.  Blanc,  1  A.  385. 

3.  In  appeab  from  decisions  of  justices  of  the  peace,  in  cases  involving  the  constitu- 
tioiiality  or  legality  of  a  municipal  ordinance  imposing  any  tax,  fine,  or  impost,  the 
power  of  the  court  is  limited  to  the  question  of  the  constitutionality  or  legality  of 
the  ordinance.  Const  1845,  art  63  ;  Municipality  No.  One  v.  Pease,  2  A.  538  ;  Penn 
T.  MunieipaUty  No.  One,  4  A.  13 ;  Charity  Hospital  v.  Lammerman,  5  A.  380. 

4.  The  jurisdiction  of  the  supreme  court  as  to  fines  under  three  hundred  dollars  in 
amount,  imposed  by  municipal  corporations,  is  Umited  to  cases  in  which  the  constitution- 
ality or  legality  of  the  fine  is  contested.    Ex  parte  Trovers,  3  A.  693. 

5.  An  appeal  from  the  decision  of  a  justice  will  be  dismissed,  where  it  is  impossible 
to  exaoiine  the  question  as  to  the  legality  of  a  city  ordinance  imposing  a  penalty,  with- 


40  APPEAL^  L  (g). 

out  exceeding  the  jurisdiction  of  the  court  bj  deciding  other  matters  presoled  in  the 
case,  of  which  it  biis  no  jurisdiction.    Penn  v.  MwnicipaiUy  No.  (huj  4  A.  13^ 

6.  No  appeal  wiU  lie  from  a  judgment  rendered  bj  the  mayor  of  a  town  for  a  sum 
under  three  hundred  dollars^  for  an  alleged  infraction  of  an  ordinance  of  the  corporation, 
where  the  onlj  question  raised^  is,  aa  to  the  constttntionalitj  of  an  act  Testing  jodicial 
power  in  the  officer  who  rendered  the  judgment    DanaldionviBe  ▼•  Rithcerdj  4  A.  8Sl. 

7.  WhenoTcr  the  constitutionality  on  legality  of  a  tax  imposed  by  a  nmnictpal  corpo- 
ration is  in  question,  an  appeal  will  fie  without  reference  to  the  amonnt  in  dispute ;  but, 
where  the  contest  is  as  to  the  appfication  and  execution  of  an  ordinance  imposing  such  a 
tax,  or  the  liability  of  an  individual  to  pay  it,  the  right  to  an  appeal  depends  on  the 
amount  in  dispute.    Municipaiiiy  No.  Two  t.  Oormn§y  4  A.  407. 

8.  No  appeal  lies  in  an  action  for  sendees  performed  under  the  act  of  SO  March, 
1805,  §  11,  authorizing  the  master  and  wardens  of  the  port  of  New  Orleans,  whmi  called 
upofij  to  survey  vessels,  order  the  sale  of  damaged  goods,  etc ;  the  obligation  to  pay  for 
them  is  one  of  contract  under  the  act,  which  purports  to  impose  neither  a  tax,  nor  toU, 
nor  impost  of  any  kind  whatever.  Ifew  Orleiau  v.  MbopUj  6  A.  389*  New  Orlkahb, 
II.  (g),  2),  No,  8. 

9.  No  appeal  lies  from  the  judgment  of  a  district  court,  reversing  the  judgment  of  a 
justice  of  the  peace,  on  the  ground,  that  the  fine  imposed  on  defendant  was  unconstitu* 
tiooal,  and  that  the  justice,  from  pwsonal  interast,  was  incompetent  to  try  the  case. 
Although  the  supreme  conrt  have  jurisdictioii  over  the  former,  it  has  none  over  the  lat* 
ter  question,  which  is  sufficient  to  sustain  the  judgment  of  the  district  court  Parish  v. 
EoberUony  8  A.  69. 

10.  A  case,  involving  the  constitntiODality  or  legally  of  a  tax,  is  within  the  joriscBe- 
tion  of  the  supreme  court  but  not  one  in  which  the  constitutionality  of  the  mode  of  pro- 
cedure, provided  by  law  for  ita  collection,  is  drawn  in  question.  Allmi  v»  Brmoer,  9  A 
64 ;  SUU4  V.  Bebasaoy  Ih.  805  ;  SloU  exnL  —  y.  Judge,  Ik  850. 

11.  The  legality  of  the  mode  of  assessment  under  a  municipal  tax,  not  less  than  the 
legality  of  the  tax  itself,  forms  the  subject  of  appeaL  Bagou  Sara  ▼.  IharmeHy  9  A 
206.   Jnfra,  IX.  (c),No.  27. 

12.  The  constitutionality  or  legality  of  an  ordinance  and  law,  upon  which  a  jodgment 
has  been  obtained,  must  be  presented  by  an  appeal  from  the  judgment,  and  not  from 
that  rendered  on  the  injunction  of  its  execution.     New  OrUam  v.  Piamelay  10  A.  724. 

18.  Error  in  applying  a  law,  constitutional  in  itself,  to  a  case,  to  which  it  is  not  appli- 
cable, is  not  subject  to  the  revision  of  the  supreme  court  When  the  right  to  appeal  is 
not  given  by  the  amount  in  controversy,  the  court  can  consider  only  the  constitutionality 
or  legality  of  the  law  or  ordinance  under  which  the  tax,  fine,  toll,  or  impost  is  levied,  and 
not  the  application  to  the  iiacts,  or  construction  of  such  law  or  ordinance  by  the  inferior 
court.     Board  o/JEbaUh  v.  Pooley,  11  A.  748. 

14.  Such  was  the  judicial  interpretation  placed  upon  the  constitution  of  1845,  art  63, 
and  the  substantial  adoption  of  this  article  by  the  framers  of  the  constitutioa  of  1852; 
art  62,  was  made,  it  is  to  be  presumed,  upon  the  supposition  and  with  the  view,  that 
this  constitutional  provision  would  continue  to  receive  the  same  intsipretatioa  and  have 
the  same  efiect    /i.  ^ 

15.  So,  where,  in  an  action  to  recover  fees  of  inspection  under  the  quarantine  ibt  of 
15  March,  1855,  No.  836,  the  question  presented  is,  not  whether  the  act  be  constitutional 
or  not,  but  whether  the  board  of  health  be  authorized  by  the  statute  to  charge  fees  for 
the  inspection  of  vessels  at  any  other  station  than  that  on  the  river  Misttsaippi,  an 
appeal  from  the  judgment  therein  rendered  will  be  dismissed.    lb, 

16.  If  the  court  have  jurisdiction  of  the  question  of  fact  [?],  by  which  this  statute  is 
Implied  to  the  inspection  of  vessels  at  stationa  other  than  that  on  the  river  Mississippi, 
then  it  has  jurisdiction  of  every  other  fact,  and  it  ceases  to  be>  upon  this  question,  what 
it  is  oonstitutionaliy  designed  to  be,  —  a  court  of  errors.  IL  [^ThU  dicuion  ssema  to 
be  in  harmony  tvith  the  interpretation  placed  upon  the  eorreepandiny  article  cf  the  previ" 
out  conetUuiion,  and  to  be  supported  by  the  authorities  cited;  and,  in  view  of  the  rule  ^ 
constitiUional  interpretation^  laid  down,  supra.  No.  14;  Constitution,  U.  (a).  No.  3, 
the  decision  wiU  probably  be  maintained.  Bui^  om  res  nova,  the  question  seems  more  than 
doubtJuL  The  issue  presented  in  the  above  case  was  as  pure  a  gueetion  of  law  as  could 
well  be  imagined;  no  matter  of  fact  whatever  was  to  be  passed  upon  ;  the  question  pre^ 
senled  wasy  not  whether  a  toll  was  exacted  at  the  Rigokts, — about  that,  there  was  no  die- 
putCy  —  but  whether  a  toU  could  be  legally  exacted  at  that  station,  —  woe  titers  any  law 
withoriziny  it,^^was  such  a  toll  legal  or  iUegoL    And  to  decide  that  question  the  couH 
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was  aJUd  upon  to  dUcuss  no  fact  whatever  in  the  record,  but  simply  to  interpret  a  Jaw 
upon  the  statute-booL  By  the  saeprBSS  words  of  the  constitution  the  court  has  jurisdiction 
over  **  the  legality  of  any  tax" — not  merely  the  legality  of  an  ordinance  imposing  a  taXj 
hut  the  question,  whether  there  he  any  law  authoHzing  a  tax  to  be  imposed  under  an 
undisputed  state  of  facts,'] 

17.  Lea,  J.,  diBsenting.  The  fees  claimed  are  sanctioned  by  law,  and  the  law  im- 
posing them  is  oHistitational ;  the  judgment  should  therefore  be  affirmed,    lb. 

18.  Spoffobd,  J.,  dissenting.  The  fees  exacted  from  vessels  inspected  under  the 
quarantine  act  of  15  March,  1855,  No.  336,  fall  within  the  definition  of  a  tax,  as  fre- 
quently understood  by  our  courts.  Taxes,  I.  Nos.  2,  4;  II.  (b),  2),  a.  No.  15.  They 
are  an  imposition  set  on  persons  or  property  for  public  uses ;  they  go,  not  to  the  resi- 
dent physician  as  a  compensation,  but  to  the  state,  under  whose  supervision  these  fees 
are  expended  for  the  public  benefit,  and  exacted,  not  in  the  interest  of  the  vessels  quar- 
antined, but  thf|(  of  the  state  at  large.  There  is  no  analogy  between  such  an  imposition 
and  the  fees  paid  directly  to,  and  received  by,  public  officers  for  their  own  benefit  as  a 
oompensation  for  services  rendered,  lb.  [  Upon  this  point  no  opinion  was  expressed  by 
the  majority  of  the  courts  which  assumed  it  only  argumenti  gratii.  j 

19.  The  sole  questioif  presented,  is,  the  legality  or  illegality  of  the  fees  exacted  at 
stations  other  than  that  on  the  river  Mississippi,  under  the  quarantine  act,  the  constitu- 
tionality of  which  is  conceded.  This  is  purely  a  question  of  law,  touching  the  legality 
of  a  tax,  toll,  or  impost ;  and  as  such,  the  court  should  take  jurisdiction  over  it,  and 
construe  this  law  for  the  parties,  irrespective  of  the  amount  in  dispute.  Const  1852,  art. 
62;  ILetld. 

20.  The  provisions  of  the  act  of  15  March,  1855,  §§  7,  13,  No.  336,  extend  the  rule 
as  to  fees  of  inspection  at  the  quarantine  ground  on  the  river  Mississippi  to  the  two  sta- 
tions at  the  Rigolets  and  the  Atchafalaya,  whenever  a  quarantine  is  kept  up  there  in 
pursuance  of  the  act  The  tax,  or  toll  is  therefore  a  legal  exaction,  and  the  judgment 
shoold  be  affirmed,     lb.  et  Id, 

21.  The  supreme  court  is  without  iurisdiction  to  determine  whether  a  municipal  or- 
dinance, imposing  a  fine,  etc,  be  repealed  or  not  by  a  legislative  act  The  court  cannot 
revise  the  construction  placed  by  another  court  upon  such  act ;  the  legality  or  constitu- 
tionality of  the  act  can  alone  be  considered,  and  not  a  mere  question  of  repeal  Police 
Jury  v.  ViUaviaboj  12  A.  788.  {^But  qu»re  ;  the  court  seems  to  overlook  the  fact,  that 
its  jurisdictionj  as  expressly  conferred  by  the  constitution^  reaches  not  only  the  constitu- 
Honcdsty  of  a  legislative  act,  hut  oho  the  legality  of  a  municipal  ordinance^  in  matters  of 
taxation,  fineSy  etc.  If  a  tax  be  imposed  by  a  municipal  ordinance  in  violation  of  a 
iegislative  actj  the  tax  is  illegal^  and  its  UlegaUiy,  the  constitution  unequivocally  declares, 
sMBL  he  determined  by  the  supreme  court;  but,  to  determine  whether  an  ordinance  be  in 
violation  of  a  subsequent  act,  is  to  determine  whether  it  be  repealed  by  the  act] 

22.  Spoffobd,  J.,  dissenting.  I  think  the  question,  whether  an  ordinance  of  a  mu- 
nicipal corporation,  levying  any  tax  or  imposing  any  fine,  etc.,  have  been  repealed  by  a 
legislative  act,  is  one  within  the  appellate  jurisdiction  of  the  supreme  court,  although 
the  matter  in  dispute  do  not  exceed  three  hundred  dollars.     Const  1852,  art  62  ;  lb, 

23.  If  laws  and  ordinances,  not  unconstitutional  [nor  illegal]  in  themselves,  have 
been  misapplied  by  the  inferior  tribunal,  for  want  of  a  correct  appreciation  of  the  facts, 
in  cases  where  the  amount  invc^ved  is  under  three  hundred*  dollars,  it  is  not  in  the  power 
of  the  supreme  court  to  relieve  the  parties.  JSkate  ex  reL  Oser  v.  Third  Justice,  12  A. 
789 ;  supra,  Nos.  13,  s<  seq. 

24.  Where,  in  an  action  for  a  municipal  tax  or  license  under  three  hundred  dollars, 
defendant  alleges  the  non-existence  of  any  ordinance  authorizing  the  claim,  or,  if  any 
there  be,  that  it  is  illegal  and  unconstitutional,  and  there  is  no  bill  of  exceptions,  nor 
ordinance  in  the  record,  nor  evidence  certified,  the  appeal  will  be  dismissed.  The  exist- 
ence or  non-existence  of  an  ordinance,  and  a  part3r's  residence  or  non-residence  within 
limits  embiaced  by  an  ordinance  legal  apon  its  face,  are  questions  of  fact,  which,  in  such 
case,  the  supreme  court  will  not  touch.  New  Orleans  v.  Boudro,  14  A.  303.  Evidenob, 
n.  Nos.  21, 22.  [  TTie  absence  of  any  certified  evidence  in  this  case  distinguishes  it  from 
dke  foregoing  cases.  Non  constat  but  that  an  ordinance  was  proved  by  plaintiff,  and  that 
such  ordinance  was  legal;  nothing  which  may  have  been  cured  by  legal  evidence  in  the 
court  helow  can  he  cusigned  as  error,  when  the  appeal  comes  up  without  the  evidence. 
Infra,  VIU.  (b).  No.  7.] 

25.  In  the  absence  of  a  state  law,  allowing  a  commission  or  compensation,  to  be  paid 
by  delinquent  tax-payers,  to  municipal  officers  for  collecting  the  taxes,  the  commission 
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must  be  regarded  as  a  penalty  imposed  by  manicipal  authority,  and  the  legality  thereof 
is  examinable  by  the  supreme  court  under  art  62,  const  1852.  New  Orleans  v.  Ore»- 
eenty  14  A.  804. 

See  act  of  15  March  1855,  §  17,  No.  345.  Infra,  YIII.  (a),  No.  22.  Offences 
AND  Quasi  Offences,  II.  (f ),  No.  40. 

(h)  From  Particular  Courts. 

1.  No  appeal  will  lie  from  a  judgment  of  the  superior  court  of  the  late  territory  to 
the  supreme  court  of  the  state.    Bermudez  v.  Ibanez,  3  M.  1. 

2.  Nor  can  an  appeal  be  taken  directly  to  the  supreme  court,  from  any  of  the  parish 
courts  of  the  state,  except  that  of  New  Orleans.     Saunders  v.  Ingram,  5  N.  S.  647. 

3.  Although  an  appeal  cannot  be  taken  directly  to  the  supreme  court  from  any  of  the 
parish  courts,  except  that  of  New  Orleans,  yet  if  the  cause  pass  regularly  by  appeal 
through  a  district  court  to  the  supreme  court,  and  the  matter  in  dispute  toount  to  more 
than  three  hundred  dollars,  an  appeal  will  lie.  lb, 

4.  No  appeal  lies  directly  from  the  city  court  of  New  Orleans  'to  the  supreme  court, 
even  in  a  case  over  three  hundred  dollars.     Draper  v.  TerreU,  11  L.  82. 

5.  The  law  provides,  that  appeals  from  the  presiding  judge  of  the  city  court  of  New 
Orleans  shall  be  intermediate ;  t.  e.  through  tlie  parish  or  district  court  This  court 
cannot  examine  a  case  on  its  merits  in  a  direct  appeal,  even  with  the  consent  of  parties. 
Marsoudet  v.  JBienveriuy  11  L.  123. 

6.  A  direct  appeal  does  not  lie  from  the  presiding  judge  of  the  city  court  of  New  Or- 
leans to  the  supreme  court,  nor  can  this  right  of  appeal  be  given  by  a  rule  of  the  city 
court     BeU  v.  (/Bourke,  11  L.  125. 

7.  No  appeal  will  lie  to  the  supreme  court  from  any  decision  of  the  presiding  judge 
of  the  city  court  of  New  Orleans,  in  a  case  originally  instituted  before  an  associate  judge 
of  that  court     Barthe  v.  Bernard,  4  R.  377. 

(i)  As  Affected  by  the  Oriminal  Nature  of  the  Judgment. 

1.  The  appellate  jurisdiction  of  the  supreme  court,  as  organized  under  the  oonstitntion 
of  1812,  Art  lY.  sec  2,  was  confined  to  cases  of  a  civil  nature.  Thus,  no  appeal  would 
lie  from  a  judgment  upon  a  writ  of  arrest,  or  habeas  corpus,  where  the  proceedings  grew 
out  of  a  case  of  a  criminal  nature  ;  (diter,  where  they  grew  out  of  one  of  a  civil  nature. 
3  M.  42, 306 ;  6  M.  570 ;  9  M.  302 ;  8  N.  S.  313 ;  1  L.  421 ;  6  L.  435  ;  15  L.  192, 531 ; 
2  R.  495 ;  7  B.  252. 

2.  An  appeal  lies  from  a  judgment,  rendered  in  pursuance  of  a  verdict,  finding  an 
insolvent  innocent  of  a  charge  of  fraud.     Prados  v.  Creditors,  1  L.  178. 

3.  An  action  against  a  debtor  on  a  charge  of  fraud  under  the  10th  and  11th  sections 
of  the  Stat  of  20  March,  1840,  is  essentially  a  civil  suit,  instituted  by  creditors  against 
their  debtor  for  the  purpose  of  preventing  an  abstraction  of  his  property,  and  an  appeal 
will  lie  from  a  judgment  therein.  State  ex  rel.  Citizens  Bank  v.  Judge,  15  L.  531 ; 
Martin  v.  Chrgstal,  4  A.  344.     Execution,  VI.  (a). 

4.  Where  the  act,  which  imposes  a  fine,  prescribes,  that  it  shall  be  recovered  by  a 
civil  action,  the  officers  of  the  state  cannot,  by  instituting  a  suit  in  the  form  of  an 
indictment,  deprive  the  party  of  the  right  of  appeal  to  the  supreme  court,  t^ats  v. 
lArUon,  3  R.  55. 

5.  Under  const  1845,  arts.  63,  67,  a  suspensive  appeal  will  not  lie  from  an  order  dis- 
charging a  prisoner  under  a  htxbeas  corpus,  although  the  imprisonment  grew  out  of  pro- 
ceedings in  a  civil  case.  Bx  parte  Bmanuel,  4  A.  424.  But  see  dissenting  opinion  of 
Slidbll,  J.,  with  concurrence  of  King,  J.,  and  cases  cited  Supra,  (b),  2),  a. 

6.  No  appeal  will  lie  from  a  motion  quashing  an  indictment  against  an  overseer  of 
roads  for  neglecting  the  performance  of  his  duties,  no  fine  having  been  imposed,  and  the 
ofience  not  being  punishable  with  death  or  hard^  labor.  Const  1845,  art  63  ;  StaJte  v. 
Featherston,  7  A.  109.     Criminal  Law,  XVI.  (d),  No.  9. 

See  Criminal  Law,  XYI. 

(j)  In  Gfencrcd. 

See  CouBTs,  II.  (c).  Arbitbation,  n.  Roads  and  Lbtees,  II.  (b).  Public 
Lands,  IV.  (c). 
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IL   Of  thb  Pbtition,  Motion,   and  Order  op  Appeal  ;  its  Withdrawal  ; 

AND  the  Return  Day. 

(a)  In  General, 

1.  Appellant  cannot  discontinue  his  appeal  in  the  supreme  court,  without  showing  a 
motion  to  that  effect  in  the  lower  court     C.  P.  595 ;  Ptiffh  v.  Bnatn,  6  N.  S.  160. 

2.  If  an  order  of  appeal  make  it  returnable  on  a  daj  when  the  court  does  not  sit, 
appellant  maj  consider  it  as  a  nullity,  and  obtain  a  second  order.  Rains  v.  Kemp^  4  L. 
319. 

3.  If  appellant  wish  to  withdraw  his  appeal,  he  must  do  it  on  motion  to  the  court  a 
qud  before  appellee  be  dted.     C.  P.  595  ;  Traversa  v.  Row^  10  L.  502. 

4.  Where,  through  error,  an  order  has  been  made  allowing  a  suspensive  appeal  on 
secaritj  for  costs  onlj,  and  no  transcript  of  the  record  has  been  delivered  to  the  party, 
the  order  may  be  rescinded  by  the  lower  court  on  a  rule  to  show  cause.  McUhtson  v. 
Field,  3  B.  42. 

5.  Appellant  cannot  be  permitted,  in  any  case,  to  withdraw  his  appeal,  without  the 
cooeent  of  appellee.     C.  P.  901 ;  Smith  v.  Millery  9  R.  117. 

6.  A  party  who  had  obtained  an  order  allowing  him  an  appeal,  on  discovering  that 
several  defendants  had  not  been  made  parties,  presented  a  second  petition,  and  obtained 
a  second  order  of  appeal,  embracing  all  the  parties.  A  transcript  having  been  sent  up 
nnder  each  order,  by  an  agreement  of  counsel  the  first  appeal  was  dismbsed.  JETeld,  that 
the  court  below  was  not  divested  of  jurisdiction  by  the  first  order  of  appeal,  it  having 
been  irregularly  obtained.     Bates  v.  Weathershyy  2  A.  484. 

7.  Although  there  be  two  distinct  petitions  of  appeal,  returnable  at  different  times, 
and  two  distinct  citations,  of  different  dates  and  with  different  return-days,  yet,  where 
there  is  but  one  transcript,  and  either  citation  is  sufficient,  and  upon  one,  appellee's 
coansel  has  endorsed  ^  service  accepted  and  cognizance  of  the  appeal  taken,''  the  appeal 
will  not  be  dismissed.     Littleton  v.  Pratt,  10  A.  487. 

8.  When  it  is  admitted,  that  appellee  has  not  been  cited  under  the  first  order  of 
appeal,  and  the  statement  of  facts  is  silent  upon  the  point,  it  will  be  presumed,  that 
appellant  obtained  leave  from  the  lower  court  to  withdraw  his  first  appeal ;  and  his 
right  to  renew  the  appeal  within  the  required  time  will  be  sustained.  C.  P.  595 ;  Ta^f" 
lor  T.  JSkey,  11  A.  614. 

(b)  Petition  and  Motion  ;  Who  are  Appellants  and  in  what  Capacity, 

1.  If  the  petition  misdescribe  the  term,  at  which  the  judgment  was  rendered,  the 
appeal  will,  on  motion,  be  dismissed,  although  there  have  been  a  joinder  in  error,  ifar' 
Hn  V.  Rutherford,  6  N.  S.  282.  Jnfra,  VI.  (b).  No.  2. 

2.  The  petition  need  not  allege  error  to  appellant's  prejudice.  DoUiole  v.  Azenia, 
3L.360. 

3.  Where  an  appeal  is  applied  for  after  the  term  of  the  court,  at  which  judgment 
was  rendered,  it  should  be  by  petition,  as  required  by  art.  573  C.  P.  and  not  by  motion. 
Bat,  where  an  appeal  has  been  allowed,  under  such  circumstances,  on  motion,  and  cita- 
tion has  been  duly  served,  and  the  other  requisites  complied  with,  it  will  not  be  dismissed 
for  such  irregularity.     Prudhamme  v.  Miens,  6  R.  64. 

4.  Where  the  petition  of  appeal,  drawn  up  in  the  names  both  of  defendant  and  a  gar- 
nbhee,  was  not  signed  by  the  counsel  of  the  former,  through  inadvertence,  but  the  bond, 
execQted  in  pursuance  of  the  order  of  appeal,  was  executed  in  the  name  of  both  appel- 
lants, though  not  signed  by  defendant,  it  is  sufficient  The  omission  of  the  attorney  to 
sign  the  petition  is  not  such  a  fault  of  appellant  as  will  justify  the  dismissal  of  the  appeal, 
libe  omission  may  be  supplied  under  the  act  of  20  March,  1839,  §  19,  No.  53.  3rwin 
T.  (hmmereial  Bank,  12  R.  227. 

5.  Where  the  attorney,  appointed  to  represent  absent  defendants,  applies,  as  such 
attorney,  for  an  appeal  from  a  judgment  against  them,  alleging  in  his  petition  that  there 
is  entxr  to  their  prejudice  in  the  judgment,  and  praying,  on  their  behalf,  for  the  appeal, 
and  the  appeal  is  allowed  them  by  the  order  of  the  judge,  the  appeal  must  be  consid- 
ered as  taken  by  defendants.    Knsvder  v.  U,  S,  Bank,  12  B.  456. 

6.  A  judgment  prepared  and  signed  by  the  judge  in  vacation,  in  a  case  in  which  no 
decree  could  be  rendered  at  chambers,  has  no  effect  until  entered  upon  the  records  at 
the  ensuing  term  (C.  P.  543,  544) ;  and  an  appeal  may  be  obtained,  on  motion,  at  that 
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term.    Stat,  of  22  March,  1843,  No.  64.    Ihrsey  v.  HxUb,  4  A.  106 ;  Sl  Avid  v.  Pichot, 
8  A.  6. 

7.  Where,  in  an  action  to  enjoin  a  jLfa^  an  appeal  is  granted  to  the  defendant,  on 
motion  and  in  general  terms,  it  mast  be  considered  as  embracing  not  only  the  plain tifl^ 
but  also  the  sureties  in  the  injunction  bond,  who,  by  a  fiction  of  law,  stat.  25  March, 
1831,  §  8,  No.  48,  are  considered  as  plain ti£&  in  the  injunction.  MUehtU  t.  Xay,  4  A. 
614.    JuDQXBNT,  V.  (b).  No.  9.     Infra,  V.  (b),  2),  No.  4. 

8.  A  motion  to  appeal  is  in  time,  if  made  in  the  month  in  which  the  judgment  is 
signed.  Harris  v.  Batik  of  Mobile^  5  A.  541 ;  Montrou  y.  Byrd^  6  A.  519  ;  Sackett  ▼• 
AUaway,  11  A.  181.     Infra,  III.  (a).  No.  12. 

9.  Where  a  party  has  counsel  of  record,  an  order  of  appeal,  granted  on  motion  of  the 
party's  counsel,  though  not  named,  is  good.  But  where  a  party,  without  counsel  of  rec- 
ord, applies  by  counsel  for  an  order,  which  can  be  granted  only  on  motion  or  by  petition, 
the  name  of  the  counsel  must  appear  on  the  record.  Otherwise,  the  appeal  will  be  dis- 
missed.   Shields  v.  Matheisan,  9  A.  487. 

10.  Nor  will  it  make  any  difference  in  such  case,  that  the  appellant,  afler  an  order 
80  rendered,  has  filed  an  appeal  bond,  when,  being  a  married  woman,  she  does  not  appear 
to  have  been  authorized  by  her  husband  to  sign  the  bond.  lb.    Supra,  I.  (e),  2),  Na  5. 

11.  The  description  in  the  petition  of  ''the  final  judgment  rendered  against  defend- 
ant in  the  cause,''  is  sufficient.     Surget  v.  Stanton,  10  A.  318. 

12.  In  practice,  the  surety  in  injunction,  though  not  specially  mentioned  in  the  motion 
of  appeal,  is  considered  as  a  party  before  the  appellate  court.  Thus,  when  an  appeal 
is  granted  *^  on  motion  of  plaintiff's  counsel,"  the  surety  of  the  former  will  be  considered 
as  a  party  appellant     Matta  t.  Gayle,  10  A.  347 ;  supr<t,  No.  7. 

13.  When  husband  and  wife,  being  both  joined  in  a  suit,  appear  and  defend  the 
same,  but  she  alone  appeals  by  motion,  her  husband's  authorization  in  such  motion  will 
be  inferred.     HUl  ▼.  Tippett,  10  A.  554.     Pleading  L  (c),  1),  b.  No.  5. 

14.  The  motion  and  bond  of  appeal  sufficiently  indicate  the  capacity  in  which  an 
appeal  has  been  taken,  and  the  addition  by  the  clerk  of  the  word  ^  administrator  "  to 
the  name  of  a  party,  appealing  in  his  own  right,  may  be  rejected  as  surplusage.  Sue* 
cession  of  Jewell,  11  A.  83. 

15.  An  appeal  by  petition  and  citation,  which  were  issued  and  serred,  was  taken  by 
an  appellant,  represented  by  a  curator  ad  hoc,  whose  appointment  had  been  previously 
superseded.  On  a  motion  in  the  lower  court  to  dismiss  the  appeal  for  the  curator's  want 
of  capacity  to  represent  appellant,  the  court  ordered,  that  he  be  allowed  to  file  another 
bond,  signed  by  his  proper  representatives.  The  latter  thereupon  filed  a  petition,  setting 
forth  that,  in  obedience  to  said  order,  they  filed  the  bond  and  prayed  for  general  relief. 
Held,  that  thb  petition  is,  in  no  sense,  a  petition  of  appeal.  C.  P.  573.  And,  as  there  was 
no  motion  or  citation  of  appeal,  the  petition  and  citation  previously  issued  being  nullities, 
the  appeal  must  be  dismissed.  Spencer  v.  McDonogh,  11  A.  420.  Infra,  IV.  (b). 
No.  80. 

16.  It  will  be  presumed,  that  parties,  against  whom  a  judgment  has  been  rendered, 
and  who  have  given  bond,  were  those  who  moved  for  the  appeal.  State  v.  Evans,  11 
A.  626. 

17.  When  an  appeal  is  taken  in  consolidated  cases,  which  are  identified  by  the  petition 
and  order  of  appeal,  and  the  bond  is  given  in  favor  of  the  proper  party,  both  in  her  indi- 
vidual and  representative  capacity,  as  tutrix  of  minors,  whose  names  are  disclosed  in 
the  pleadings,  and  to  whose  benefit  the  bond  would  enure,  the  appeal  will  be  sustained. 
Singleton  v.  KeUy,  11  A.  647. 

18.  On  an  appeal  from  a  judgment,  awarding  a  servitude  of  passage  over  appellant's 
land,  it  is  not  necessary  that  the  value  of  the  servitude,  when  the  matter  in  dispute  is 
admitted  to  be  over  three  hundred  dollars,  should  be  estimated  and  referred  to  in  the 
motion  of  appeal.     Hazier  v.  Maginnis,  12  A.  108. 

19.  Where  a  party  intervenes  as  under-tutor,  and,  appealing  as  intervenor,  is  so 
expressly  designated  in  the  order  of  court,  and  he  signs  the  appeal  bond  as  under-tutor, 
he  will  stand  before  the  appellate  court  as  properly  representing  the  minors.  Urquhart 
V.  Scott,  12  A.  674. 

20.  On  an  appeal  by  defendant,  who,  sued  individually  and  as  syndic,  has  been  con- 
demned in  his  representative  capacity,  where  his  name  in  the  bond  and  motion  of  appeal 
may  be  construed  to  mean  either  capacity,  and  the  addition  of  syndic  in  one  part  of  the 
bond,  and  its  omission  in  another,  may  be  regarded  as  a  descriptio  persona,  he  will  be 
held,  in  the  absence  of  any  phrase  excluding  the  idea  of  an  appeled  in  his  individual 
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capacity,  to  be  before  the  court  in  the  capacities  necessary  to  maintain  the  appeal.   Bis* 
kmd  V.  Provastif,  14  A.  169. 

21.  An  appctfil  by  motion  cannot  be  considered  as  complete  withont  a  bond,  by  which 
alone,  as  no  citation  issues  in  such  case,  can  the  parties  to  the  appeal  be  known.  JBrand 
▼.  Wetiy  14  A.  187.    Afro,  VIII.  (a),  No.  36. 

22.  When  two  opponents  are  represented  by  the  same  counsel,  on  whose  motion  as 
*  of  counsel  for  opposers  it  is  ordered,  that  they  be  allowed  an  appeal,"  etc,  and  the 
bond  18  in  the  name  of  one  of  them  alone  as  principal,  the  other  will  not  be  regarded  as 
a  party  to  the  appeal.     Succession  of  Penny ^  14  A.  194. 

23.  For  the  prayer  for  citation  as/id  for  motions  of  appealy  see  further^  l^fira^  IV.  (b). 
See  ad  of  14  March,  1855,  §  14,  No.  254.     Infra,  VIII.  (e),  1),  No.  19. 

(c)    Order  granting  Appeal ;  and  the  Return  Day, 

1.  Where  the  judge,  in  granting  an  appeal,  whether  suspensive  or  devolutive,  omits 
to  state,  at  the  foot  of  the  petition  praying  for  it,  the  amount  of  the  security  to  be  given 
1^  the  appellant,  the  appeal  must  be  dismissed.  C.  P.  574, 575,  578  ;  Barker  v.  Voor* 
kUsj  6  N.  S.  316 ;  Slater  v.  Commercial  Bank,  12  R.  187.  But  see  Infra,  III.  (c), 
Na  16. 

2.  An  appeal  must  be  dismissed,  where  the  appellant  has  not  obtained  an  order  au- 
thorizing him  to  appeal.  So,  where  the  only  motion  and  order  of  appeal  are  those  made 
in  favor  of  defendant,  and  the  case  comes  up  on  the  bond  of  an  intervener,  the  appeal 
wiU  be  dismissed.     C.  P.  574  ;  act  of  22  March,  1843,  No.  64 ;  6  N.  S.  323  ;  2  A.  752 ; 

2  A.  902  ;  5  A.  666  ;  9  A  158. 

3.  Clerics  of  court  are  without  power  to  grant  appeals,  even  if  there  be  no  judge  of 
the  district  at  the  time,  and,  if  they  do,  the  whole  appeal  is  a  nullity.    Jeune  v.  Jeffirien^ 

3  L.  54. 

4.  If  there  be  sufficient  time,  appellee  must  be  cited  for  the  next  term  of  the  supreme 
court,  and  if  not,  for  the  next  term  after ;  otherwise,  the  appeal  will  be  dismissed.  No 
mle  of  the  supreme  court,  relative  to  the  term  when  it  will  try  particular  appeals,  can 
change  or  affect  the  return  day.  3  L.  250,  441,  467,  468  ;  4  L.  280  ;  5  L.  370  ;  7  L. 
16,  449 ;  8  L.  220,  532  ;  12  L.  480,  482. 

5.  If  an  appeal  be  claimed  within  the  legal  delay,  the  judge  a  quo  cannot  refuse  to 
•How  it,  because  the  judgment  was  rendered  by  his  predecessor,  who  had  died  without 
making  a  statement  of  facts.    Ifyde  v.  Jenkins,  6  L.  436. 

6.  The  judge  a  quo  cannot,  by  a  second  order,  extend  the  return-day,  on  the  ground 
that  the  first  day  fixed  is  not  a  judicial  day.    Bridge  v.  Merle,  7  L.  447. 

7.  The  law  does  not  require  that  the  appellee  be  cited  for  the  first  Monday,  nor 
any  particolar  day  of  a  term,  but  only  for  the  next  term  after  allowing  the  ordinary  legal 
delay.     Petit  v.  Drone,  8  L.  220  ;  Areenaux  v.  Jourdan,  lb.  313. 

8.  Where  an  appeal  is  made  returnable  to  the  next  term  of  the  supreme  court,  it  will 
be  considered  as  returnable  to  the  first  day  of  the  term  as  required  by  law.  Nicholls  v. 
Marshall,  10  L.  111. 

9.  When  an  order  of  appeal  is  made  on  the  back  or  at  the  foot  of  the  petition,  its 
deficiencies  may  be  supplied  by  reference  to  the  petition.    Friend  v.  Grfxham,  10  L.  440. 

10.  When  an  appeal  from  the  probate  court  is  prayed  for  according  to  law,  it  will  be 
considered  as  made  to  the  supreme  court.    Ih, 

11.  The  return  day  of  the  appeal  cannot  be  prolonged  by  the  court  below,  but  only 
by  the  supreme  court  10  L.  482;  11  L.  199  ;  12  L.  480,  482;  10  R.  419 ;  11  A. 
728.     Infra,  VIL  (a).  No.  3. 

12.  Where  the  judges  of  two  districts  are  required  by  law  to  sit  alternately  in  each 
district,  an  appeal  may  be  granted  by  one  from  a  judgment  rendered  by  the  other.  P«r- 
kins  V.  Nettles,  17  L.  253. 

13.  An  appeal  from  the  probate  court  of  the  parish  of  Madison,  allowed  in  Novem- 
ber, 1845,  was  properly  made  returnable  to  the  supreme  court  at  Alexandria.  The  149th 
art.  of  the  constitution,  which  provides  that  appeals  from  that  parish  shall  be  returned 
to  New  Orleans,  was  inoperative  until  the  constitution  was  proclaimed,  on  the  2d  of 
December  of  that  year.     Const.  1845,  art.  150  ;  Succession  of  Montgomery,  2  A.  469. 

14.  A  judge  is  not  incompetent  to  grant  an  order  of  appeal  in  consequence  of  being  a 
party  to  the  case.  A  recusation  could  alone  render  him  inoompetent.  Gibson  v.  Swjy^ 
2  A  628. 

15.  Where  a  judge  is  unwilling  to  act  on  an  application  for  an  appeal  from  a  judg- 
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ment  rendered  against  him  personallj,  he  shoald  recuse  himself;  and  the  reensation 
should  be  in  writing,  to  enable  the  judge  of  an  adjoining  district  to  act  in  his  place.  Ih, 

16.  Consent  of  parties  cannot  dispense  with  the  necessity  of  an  order  allowing  an 
appeal  The  jurisdiction  of  the  appellate  court  attaches  only  after  a  judicial  order, 
divesting,  when  its  terms  are  complied  with,  the  jurisdiction  of  the  inferior  tribunal  lb* 

17.  An  order  of  appeal  which  the  clerk  has,  through  error,  omitted  to  enter  upon  the 
minutes,  may,  after  a  motion  made  to  dismiss  the  appeal,  be  entered  at  a  subsequent 
term,  nunc  pro  tune.  Stat,  of  20  March,  1839  ;  10  February,  1813,  No.  12;  Dykes  v. 
CockreO,  6  A.  707.    Judgment,  IV.  No.  24.     Infra,  VIII.  (d),  Nos.  21,  25. 

18.  Under  art.  883  C.  P.  the  supreme  court  naay  extend  the  time  for  bringing  up  the 
appeal  beyond  that  fixed  by  the  court  of  the  first  instance.  But,  where  the  impossibility 
of  bringing  up  the  appeal  at  the  next  monthly  term  may  be  known  before  the  order  of 
appeal  is  granted,  as  happens  in  the  district  courts  of  New  Orleans,  in  which  the  pres- 
sure of  business  renders  it  impracticable,  at  times,  to  complete  the  transcript  in  season, 
the  judge  a  quo,  who,  in  cases  of  domicil  under  art  583  C.  P.,  has  a  discretionary  power 
to  extend  the  return  day,  may  exercise  a  like  discretion,  and  fix  the  return  day  after 
the  next  term.  StaU  ex  reL  —  v.  Judge,  9  A.  14 ;  Auld  ¥.  WalUmy  12  A.  825 ;  WU- 
Hams  V.  (Jlose,  14  A.  737 ;  infra.  No.  21.    Makdahus,  I.  (a),  3),  Nos.  13,  14,  15. 

19.  A  defect  in  the  order  of  appeal  is  an  irregularity,  against  which  the  appellant  is 
protected  by  act  1839,  §  19,  No.  53.  Dunn  v.  Chafe,  10  A.  493.  [The  defect,  upon 
which  the  motion  to  dismiss  was  based,  is  not  mentioned.^ 

20.  Since  act  20  March,  1839,  §  19,  No.  53,  an  appeal  cannot  be  dismissed  because 
made  returnable  the  second,  instead  of  the  first  term,  next  ensuing,  although  the  order 
were  granted  on  motion  of  the  appellant.  Nothing  showing,  that  the  appellant  suggested 
any  particular  return  day,  the  ^rder  must  be  considered  the  act  of  the  judge,  and,  if 
erroneous,  an  error  not  imputable  to  the  appellant     Trimble  v.  Brichia,  10  A.  778. 

21.  If  the  extension  of  the  return  day  were  so  great  as  to  induce  the  belief,  that  an 
undue  advantage  was  sought,  it  might  be  a  proper  ground  for  dismissal,  or  for  the  impo- 
sition of  terms.  But  the  delay  beyond  one  term  cannot  operate  a  great  hardship,  and 
may  have  been  considered  necessary  by  the  judge  for  the  completion  of  the  transcript 
lb.  ;  supra.  No.  18. 

22.  All  appeals  in  cases  of  contested  elections  must  be  considered  as  falling  within 
the  general  rule  applicable  to  appeals  in  all  civil  cases,  and  subject  to  the  same  provis- 
ions with  regard  to  the  return  day  and  its  extension.  Auld  v.  WaUcn,  12  A.  825 ;  Lo" 
nier  v.  GaUatas,  13  A.  175.     Infra,  VIII.  (d).  No.  33. 

23.  Appeals  in  cases  of  contested  elections  are  governed  by  act  14  February,  1856, 
No.  11,  and  not  by  act  14  March,  1855,  §  11,  No  254  The  latter  is  but  a  reenactment 
of  act  30  April  1853,  No.  273,  which  existed  when  no  appeal  could  be  taken  in  cases  of 
contested  elections,  and  gave  that  right  in  certain  cases  involving  title  to  office,  in  which 
the  usual  remedy  was  by  mandamus  or  quo  warranto.  lb. 

24.  Merrick,  C.  J.,  concurring.  The  acts  of  12  and  30  April,  1853,  Nos.  117,  273, 
and  14  February  1856,  No.  11,  it  would  seem,  are  in  pari  materid  ;  and  so  the  appeal, 
in  a  case  of  contested  election,  should  be  made  returnable  within  ten  days  after  the  ren- 
dition of  judgment  But  the  irregularity  in  the  order  fixing  the  return  day,  not  being 
attributable  to  the  appellant  in  this  case,  is  cured  by  act  1839,  reenacted  in  act  14  March, 
1855,  §14,  No.  254.    lb. 

25.  The  right  given  by  act  14  March,  1855,  §  12,  No,  254,  to  persons  in  confinement 
appealing  from  a  judgment  of  conviction  in  a  criminal  prosecution,  to  have  the  i^peal 
returned  before  the  supreme  court  at  its  next  term,  whenever  held,  and  to  have  it  tried 
by  preference,  is  a  right,  which  can  be  exercised  by  the  prisoner  alone  at  his  option ;  the 
state  has  not  the  right  to  have  the  appeal  returned  out  of  the  usual  course  of  appeab 
from  the  same  parish.  State  v.  Peter,  13  A.  232.  [2%e  question  in  this  case  was  one 
of  time,  and  not  of  place.  Ths  court  uses  the  word  ^wherever;"  but  the  word  in  the 
statute  itself,  is  ^  whenever  " ;  prohabbf  a  typographical  error,  as  the  French  text  reads, 
*^  quelque  soit  le  lieu  ou  elle  siege."  Observe,  further,  that,  from  the  language  of  the 
court,  the  right  to  a  trial  by  preference  would  seem,  also,  to  be  at  the  option  of  the  prisoner  ; 
that  point,  however,  was  notpcused  upon  ;  and,  perhaps,  the  state  has  the  right  to  insist 
upon  a  preference  under  the  last  clause  of  the  section  cited,  which  declares,  that  ''all 
criminal  cases  shall  be  tried  by  preference  over  civil  cases."  Speedy  justice  is  not 
always  in  the  interest  of  a  convicted  appellant.'] 

26.  An  order  of  appeal,  granted,  it  appeared  not  upon  whose  motion,  fixed  no  return 
day  as  it  should  have  done,  C.  P.  574,  583 ;  a  bond  was  executed  after  the  day,  which 


APPEAL,  in.  (a).  47 

regahalj  would  have  been  the  retam  daj,  and  the  appeal  was  filed  on  the  second  day 
of  the  subseqaent  term,  at  which  plaintiff  and  defendant  appeared,  but  not  certain  war- 
nuitorsy  necessarj  parties  to  the  appeal.  Held,  that  the  rights  of  the  latter,  who  were 
not  boand  to  attend  at  that  term,  cannot,  in  the  absence  of  notice,  be  prejudiced,  and  the 
ODort  noticing,  ex  officio,  the  irregularitj  of  the  proceedings,  must  dismiss  the  appeal. 
Defean  ▼.  SOfy,  1»  A.  665. 

See  Sypra,  L  (d),  Nos.  3,  8.  Jhfra,  VI.  (a),  No.  19  ;  Vm.  (d).  Public  Lands, 
IV.  (c).  No.  8. 

UL  Of  the  Bond. 

•  (a)  In  General. 

1.  The  appeal  will  be  sustained  although  no  bond  be  filed,  but  in  such  case  it  will  not 
slay  execution.     Act  of  1807,  ch.  1 ;  OriUon  y.  Roman,  2  M.  152. 

2.  The  appeal  will  be  dismissed,  if  no  bond  be  filed  for  the  costs.  Dtthreutl  v.  2}u-> 
hreuO,  5  M.  82 ;  Dcnni  v.  Ourtis,  3  N.  S.  142. 

3.  An  appeal  bond  will  be  good,  although  the  authority  of  the  person,  who  signed  it 
as  agent  of  the  appelkmt,  do  not  appear  on  record.  Delisle  v.  Gaines,  4  M.  671 ;  Sin^ 
^etoH  ▼.  Smithy  4  L.  432 ;  Poydrat  y.  Paiin,  5  L.  128. 

4.  The  signature  of  the  appellant  is  not  necessary  to  an  appeal  bond ;  it  is  enough 
that  it  be  signed  by  a  sufiident  surety.  His  obligation  to  discharge  any  judgment,  ren- 
dered against  him  on  the  appeal,  results  from  the  judgment  itself.  9  M.  34 ;  10  M.  74 ; 
6  L.  324;  10  L.  410;  3  R.  264;  5  R.  59;  12  A.  880;  14  A.  701. 

5.  Defendant's  signature,  at  the  foot  of  the  appeal  bond,  is  eyidence  that  he  appealed. 
Makmpky  y.  Murray,  12  M.  429. 

6.  A  bond  giyen  on  an  appeal,  which  is  not  prosecuted,  cannot  ayail  on  a  subsequent 
appeal  in  the  same  cause ;  and,  in  such  case,  appellee  may  haye  the  second  appeal  dis- 
missed for  want  of  a  bond,  although  he  did  not  appear  and  take  the  exception  on  the 
retam  day.    Lamyne  y.  May,  2  N.  S.  628. 

7.  Where  an  appellant  fails  to  comply  with  the  condition  on  which  an  appeal  has 
been  allowed,  by  not  giying  bond  within  the  time  during  which  an  appeal  may  be  taken, 
the  judgment  will  become  res  judiecUa,  and  the  appeal  will  be  dismissed,  though  the 
order  of  appeal  haye  been  obtained  in  due  time.  2  L.  323 ;  3  R.  77  ;  7  R.  60 ;  1  A. 
230  ;  5  A.  179,  360. 

8.  No  appellant  but  the  state  is  exempt  from  the  law  requiring  surety  on  an  appeal, 
whether  deyolutiye  or  suspensiye.     Greiner  y.  Prendergctst,  2  R.  235. 

9.  It  is  no  part  of  the  clerk's  duty  to  prepare  a  bond,  so  as  to  bring  any  irregularity 
in  its  execution  within  the  stat  20  March,  1839,  §  19,  No.  53,  authorizing  the  supreme 
court,  in  certain  cases,  to  grant  time  for  correction  of  errors  or  irregularities.  Living- 
tUm  y.  Wkite,  2  A.  902.     Infra,  (b).  No.  13. 

10.  In  a  deyolutiye  appeal,  where  no  inconyenience  or  injury  to  appellee  is  alleged 
fiom  the  delay,  an  appeal  will  not  be  dismissed  on  account  of  the  delay  in  giying  bond, 
if  it  were  filed  before  the  expiration  of  the  three  days,  allowed  for  filing  the  reooid,  after 
the  return  day.     BouUgny  y.  White,  5  A.  31.     Infra,  (b).  No.  25. 

11.  Where  three  married  women  are  appellants,  and  the  appeal  bond  is  signed  only 
by  the  husband  of  one  of  them  as  principal,  the  appeal  will  be  dismissed  upon  motion. 
A  bond  of  appeal,  in  which  a  married  woman  is  the  true  party  in  interest,  must  be 
signed  by  her.  Wood  y.  Wall,  5  A.  179 ;  JMm  y.  Landreth,  7  A.  650 ;  Day  y.  Gordon, 
9  A.  183.    Mabbiage,  VIH.  (b),  No.  5. 

12.  When  a  motion  of  appeal  is  made,  in  a  district  court  of  New  Orleans,  on  the  last 
day  of  the  month  in  which  judgment  is  rendered,  and  the  bond  is  filed  on  the  second 
day  of  the  foUowing  month,  it  will  be  sufficient,  and  no  citation  need  issue.  Montross  y. 
£^  6  A.  519.     Supra,  11.  (b).  No.  8. 

13.  Although  the  bond  haye  not  been  executed  before,  or  taken,  or  approved  by,  the 
clerk,  yet  when  it  appears  to  haye  been  filed  by  him,  the  law  is  satisfied.  LittUion  y. 
Pratt,  10  A.  487. 

14.  The  neglect  of  the  derk  to  file  the  appeal  bond^  which  he  certifies  as  part  of  the 
reeord,  cannot  prejudice  the  appellant,  to  whom  the  neglect  cannot  be  imputed.  Heu'- 
durum  y.  TroutdaU,  10  A.  548. 

15.  When  the  order  of  appeal  is  in  favor  of  the  plaintiff  generally,  the  appeal  \>ond 
need  not  be  signed  by  the  [MUty  for  whose  use  the  suit  is  brought ;  the  signature  of  the 
surety  is  soffident.     WiUiams  y.  Hood,  11  A.  113 ;  siipro,  No.  4. 
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16.  The  city  of  New  Orleans,  under  the  consolidation  act  of  28  Febmaiy,  1852,  §  41, 
No.  71,  is  exempted  from  furnishing  bond  in  all  judicial  proceedings,  where,  bj  existing 
laws,  bond  and  security  are  required  of  litigants.  However  objectionable  on  the  score 
of  policy,  the  exemption  is  not  unconstitutional.  Katkman  v.  New  (MeaiUy  11  A  145. 
Laws,  L  (a),  Na  18 ;  III.  (b),  No.  9. 

17.  From  a  judgment,  amending  his  tableau  and  disallowing  the  claims  of  certain 
absent  creditors  placed  thereon,  a  syndic  was  allowed  an  appeal,  on  motion  and  on  sug- 
gesting error  as  well  to  the  prejudice  of  the  creditors  as  to  himself.  And,  on  motion  of 
the  attorney  for  the  absent  creditors,  he  was  permitted  to  join  in  the  appeal  thus  granted 
to  the  syndic,  but  bond  was  given  by  the  latter  only.  Heldf  that  the  absent  creditors, 
having  furnished  no  bond,  are  no  parties  to  the  appeaL  Beer  v.  OrecUtors^  12  A.  774. 
Supra,  I.  (e),  8),  No.  8. 

18.  The  signature  of  a  married  woman  alone  to  an  appeal  bond  will  be  sufficient, 
when  her  husband,  besides  appearing  in  the  case,  has  specially  authorized  her  to  do  all 
acts  necessary  for  the  protection  of  her  interest  in  the  prosecution  of  the  suit  to  its  final 
termination.     Nokueo  v.  Lurtyy  13  A.  100. 

19.  An  appeal  must  be  tested  by  the  state  of  faets  existing  at  the  time  the  transcript 
is  filed.  A  bond,  defective  then,  cannot  be  cured  by  the  substitutioa  of  another,  although 
received  by  the  lower  court,  and  presented  in  a  supplemental  transcript.  Jordan  v. 
Smmders,  13  A.  417.    BifrOj  (b),  Nos.  7,  85. 

20.  An  attorney  [euratarf]  ad  hoc  may  sign  an  appeal  bond  in  behalf  of  the  absen- 
tee, Whose  rights  it  is  his  duty  to  watch  over  and  protect.  Bach  v.  BaUardy  18  A.  487. 
Absentees,  III.  Na  14. 

21.  When  the  third  judicial  day  after  the  return  day  has  expired,  and  no  order  has 
been  made  for  an  extension  of  time,  it  will  be  too  late  to  supply  omissions  in  the  bond, 
by  filing  another  in  the  district  court.    DugoM  v.  TruxiRo^  14  A  201. 

See  Suproy  L  (e),  2),  Na  9 ;  (f),  2),  Na  20 ;  IL  (c),  Na  26.  Publio  Lands, 
IV.  (c),  Na  8. 

(b)  Form  ;  and  To  whom  Payable. 

1.  An  appeal  bond  is  good,  though  it  mention  an  appeal  ^  filed  in  the  suit,''  instead  of 
an  appeal  ^  from  a  judgment"     Dee  Botdets  v.  Gravier,  1  N.  S.  420. 

2.  When  the  bond  filed  has  reference  to  another  case,  and  offers  no  security  ibr  that 
in  which  it  is  filed,  the  appeal  will  be  dismissed ;  but  if  it  bind  the  appellant  and  his 
surety  more  amply  than  the  law  requires,  the  appellee  cannot  object  Bams  v.  Curtis, 
8  N.  S.  142 ;  Levesque  v.  Anderson,  6  N.  S.  294. 

8.  An  appeal  bond  payable  to  J3  and  C,  where  it  should  have  been  to  C  and  B,  is 
sufficient ;  in  all  such  cases  the  question  should  be,  ^  If  appellee  hereafter  bring  an 
action  on  the  bond,  can  he  recover  ?**  If  the  answer  be  in  the  affirmative,  the  bond  is 
sufficient    Pleasants  v.  Botis.  5  N.  S.  128. 

4.  Bond  not  being  made  payable  to  appellee,  appeal  dismissed.  So,  where  plaintiff 
gives  bond  in  favor  of  defendant  only  and  not  of  an  intervener  against  whom  he  under- 
takes to  appeal,  his  appeal  will  be  dismissed.  Scriviner  v.  Maxey,  6  N.  S.  817  ;  Jenr 
kins  V.  Bondsy  8  A.  889. 

5.  A  bond  in  favor  of  appellee,  as  Mrs.  L.  ftf .  instead  of  L.  H.,  the  former  being  the 
married,  and  the  latter  the  maiden,  name  of  appellee,  is  good^the  person  being  sufficiently 
designated.     McLaughlin  v.  Richardson,  2  L.  82. 

6.  When  the  bond,  at  the  time  of  filing  the  appeal,  does  not  contain  the  names  of  the 
obligees,  or  the  style  of  the  suit  and  judgment  appealed  from,  it  is  insufficient,  and  the 
appeal  will  be  dismissed.    Percy  v.  MUktudon,  6  L.  586. 

7.  If  a  bond  be  null  at  the  thne  the  a|>peal  is  brought  up,  it  cannot  be  made  valid 
afterwards  by  filling  up  the  blanks  without  the  consent  of  the  appellees.  lb, ;  DunJIap  v. 
Price,  10  A.  155. 

8.  Where  a  judgment  has  been  rendered  in  favor  of  plaintiff  against  defendant  and 
defendant  against  his  warrantor,  and  the  latter,  on  appealing,  gives  bond  only  in  favor 
of  defendant,  the  appeal  as  to  plaintiff  will  be  dismissed.  Anderson  v.  Otidey  10  K 
269. 

9.  Where  judgment  was  rendered  in  favor  of  M.  L.  &  Co.,  and  bond  given  and  eitar 
tion  issued  to  H.  L.  &  Co.,  the  appeal  was  dismissed.     Lynch  v.  Brewer,  16  L.  247. 

10.  Where  the  bond  given  by  an  executor,  on  an  appeal  from  a  judgment  rendered 
against  him  by  a  court  of  probate  on  the  opposition  of  the  heirs,  purports  to  be  executed 
in  favor  of  the  heirs  only,  but  was  intended  in  reality  for  the  benefit  of  all  entided  to 
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reeeiye  any  part  of  the  ^jssets  in  his  hands,  and  whose  right  to  enforce  payment  was  snS" 
pended  by  the  appeal,  it  will  enare  to  all.     Sticcession  of  Rohoaum,  1  B.  258. 

1 1.  The  names  of  all  the  parlies,  interested  that  a  judgment  shall  remain  undisturbed, 
most  be  included  in  the  bond,  or  the  appeal  will  be  dismissed.  Those  only  are  parties 
to  the  appeal,  whose  names  are  inserted  in  the  bond.  12  B.  203;  10  A.  232;  11  A. 
409,  674 ;  12  A.  71 ;  13  A.  392,  441 ;  14  A.  315,  688. 

12.  An  appeal  will  not  be  dismissed  on  the  ground  that  the  bond  is  not  payable 
to  appellee,  where  the  name  of  the  obligee  was  inserted  through  a  clerical  error.  Such 
an  error  will  not  discharge  the  surety.   Morris  v,  Covington^  2  A.  259. 

13.  Where  plaintiff,  who  had  obtained  judgment  against  defendant,  appeals  from  a 
judgment  in  favor  of  an  interyenor,  but  executes  bond  in  favor  of  defendant,  the  appeal 
must  be  dismissed.  An  affidavit,  that  the  failure  to  make  the  bond  payable  to  appel- 
lee was  an  error  of  the  clerk  in  preparing  it,  will  not  entitle  appellant  to  relief.  In 
such  case  the  clerk  acts  as  his  agent,  and  no  relief  can  be  given  against  his  errors 
or  omissions.     2  A.  452  ;  11  A.  409  ;  14  A.  708.     Supra,  (a).  No.  9. 

14»  An  appeal  from  a  judgment,  rendered  in  an  action  instituted  by  plaintiffs  for  the 
use  of  third  persons,  will  not  be  dismissed  because  the  bond  was  made  payable  to 
plaintiffs  simply,  without  mentioning  those  for  whose  use  the  suit  was  instituted.  Bank 
of  Tennessee  v.  McKee^  2  A.  461. 

15.  Where,  in  the  settlement  of  a  succession,  two  distinct  judgments  have  been  ren* 
dered,  one  upon  a  statemdBt  of  debts  filed  by  an  administrator,  and  the  other  upon  an 
account  of  his  administration,  and  the  application  for  appeal  is  from  the  judgment  upon 
the  statement  of  debts,  but  the  bond  is  given  as  for  an  appeal  from  that  upon  the  account, 
the  appeal  must  be  dismissed.     Livingston  v.  Whitey  2  A.  902. 

16.  An  appeal  must  be  dismissed,  where  the  re^l  party  in  interest  is  not  included 
among  those,  to  whom  the  bond  is  payable.    Brigkam  v.  Taybr,  2  A.  906. 

17.  On  an  appeal  from  a  judgment  in  favor  of  two  or  more  parties,  a  bond,  payable 
to  one  of  the  appellees  '^  et  aL,"  will  be  good.  The  expression  '*  et  aV  must  be  consid- 
ered as  referring  to  all  the  other  appellees,  to  whom  the  bond  will  be  available.  BaO' 
ehus  y.  MoreaUj  4  A.  313;  Leheau  v.  TrudeatAj  10  A.  164. 

18.  When  the  bond  does  not  contain  the  names  of  the  warrantors,  who  should  be 
-made  parties,  nor  any  general  expression,  such  as  ^and  others,"  or,  ^<  other  parties 
interested,**  they  cannot  be  considered  included,  and  the  appeal  must  be   dismissedt 

WiQiams  v.  Courtney,  8  A.  63  ;  Mane  v.  Cousin,  lb.  71 ;  Hickman  y.  Bailey,  9  A.  485. 

19.  When  an  appellant,  who  has  opposed  a  tableau  of  distribution  in  an  insolvent 
estate,  gives  bond  in  favor  of  the  syndic  alone,  although  his  claim  have  been  opposed  by 
fieveral  creditors,  and  the  claims  of  many  of  them,  whom  he  has  opposed,  have  been  recog- 
nised, his  appeal  will  be  dismissed.  All  the  creditors  so  interested  should  be  mad^ 
parties.     Armstrong  v.  Creditors,  8  A.  367  ;  Simmons  v.  Creditors,  12  A.  765. 

20.  Although,  on  a  motion  to  dismiss  an  appeal  because  the  bond  is  made  payabli^ 
to  the  appellant,  the  latter  urge,  that  the  insertion  of  his  name  is  but  a  clerical  error, 
and  offer,  with  the  surety's  consent,  to  rectify  such  error,  the  appeal  will  be  disQiissed. 
Dunlap  y.  Price,  10  A*  155 ;  supra,  Nos.  6,  7,  12.     Supra,  (a),  No.  )9. 

21.  Where  the  date  of  the  judgment  is  lefl  blank  in  the  bond,  it  will  be  sufficiently 
identified  by  the  petition  of  appeal  which  alleges  error  in  the  ^  final  judgment  against 
defendant"     Surget  v.  StanUm,  10  A.  318. 

22.  Although  the  bond  do  not  bind  the  surety  literally  in  the  place  of  jthe  principal, 
yet,  when  the  obligation  of  the  latter  is  to  discharge  such  judgment  as  may  be  rendered 
againat  him,  and  on  his  failure  to  do  so,  the  obligation  of  the  surety  is  to  arise,  the  bond 
will  be  sufficient.     LiUleton  v.  PraU,  10  A.  487. 

23.  The  appellant  need  not  execute  a  bond  in  favor  of  a  party  having  no  interest  in 
maintaining  the  judgment  so  far  as  appealed  from.    Rachel  v.  Rachel,  11  A.  687. 

24.  Thus ;  defendant  in  a  hypothecary  action,  who  appeals  from  a  judgment  enforc- 
ing the  mortgage,  need  not  insert  in  his  bond  the  name  of  his  vendor,  whom  he  has 
called  in  warranty.  Ih.    Infra,  Y.  (b),  2),  No.  2. 

25.  The  defect  of  a  bond,  in  which  the  proper  parties  are  not  named,  at  the  time  the 
appeal  is  brought  up,  cannot  be  cured  by  the  substitution  of  another  Ixmd,  though  an 
ap|4ication  for  this  purpose  be  made  within  three  days  after  the  return  day.  Nouvet  v. 
Armani,  12  A.  71 ;  st^a.  No.  7.    Supra,  (a).  No.  10. 

26.  On  an  appeal  from  a  judgment,  awarding  a  servitude  of  way  over  appellant's 
land,  it  is  sufficient  thai  the  bond,  the  penalty  of  which  is  for  an  amount  fixed  by  the 
jndge,  hind  ihe  obligor  to  pay  what^sv^  judgment  may  be  rendered  against  him.    Art. 
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577  C.  P.  applies  to  real  estates  jieldiDg  revenues  and  not  to  a  right  of  servitude.  J?o- 
sder  V.  Maffinnts,  12  A.  108. 

27.  One,  who  has  signed  an  appeal  bond  as  surety,  cannot  be  permitted  to  allege,  that 
he  is  not  a  party  to  the  appeal.     Conery  v.  Wehb^  12  A.  282. 

28.  Where  an  intervenor  in  an  attachment  suit  appeals  from  a  judgment  dismissing 
his  intervention,  and  in  favor  of  plaintiff  against  the  garnishees,  the  latter,  who,  with 
another  party,  have,  as  sureties,  signed  the  intervenor's  bond  of  appeal,  given  in  favor 
of  plaintiff,  et  aL,  must  be  considered  as  parties  to  the  appeal  on  a  motion  by  plaintiff 
to  dismiss  for  the  want  of  proper  parties.    Jh. 

29.  When,  on  opposition  by  some  of  the  creditors  of  an  insolvent  to  the  tableau  of 
the  syndic,  his  commission  has  been  reduced,  and  he  appeals,  giving  bond  with  the  name 
of  the  obligees  and  the  title  of  the  suit  left  in  blank,  although  such  bond  may  be  binding 
in  favor  of  the  opponents,  yet  it  cannot  be  so  considered  as  to  the  other  creditors,  who 
are  equally  interested  in  maintaining  the  judgment,  and  the  appeal  will  be  dismissed. 
Beer  v.  Creditors,  12  A.  774. 

30.  Where  an  appeal  is  granted  by  motion  in  open  court,  the  only  test  of  the 
question,  whether  one  have  been  made  or  not  a  party  to  the  appeal,  is  the  insertion  of  his 
name  in  the  bond.  The  parties  mentioned  in  the  appeal  bond  [either  expressly  or  by  im- 
plication, supra.  No.  17,]  are  alone  parties  to  the  appeal.  Lawrence  v.  Burris,  12  A. 
843  ;  supra,  No.  11.   Infra,  V.  (b),  3),  No.  23. 

31.  An  appeal  from  a  judgment,  overruling  appellant's  opposition  to  the  claim  of  a 
creditor  placed  upon  a  tableau,  will  be  dismissed,  where  the  bond  is  in  favor  of  the 
administrator,  but  not  of  such  creditor  or  any  of  the  creditors  of  the  succession.  Sue- 
cession  of  McCrindeU,  13  A.  231. 

32.  The  bond  for  a  devolutive  appeal  must  secure  the  costs  both  of  the  supreme  and 
inferior  court ;  if  given  to  secure  those  of  one  alone,  it  is  bad,  and  the  appeal,  on  motion, 
will  be  dismissed.     C.  P.  578 ;  13  A.  417 ;  3  A.  135  ;  4  A.  3. 

33.  Where  a  wife,  authorized  by  the  judge  to  prosecute  a  suit,  is  the  only  appellee, 
her  husband  not  joining  her  as  assistant  plaintiff,  and  making  no  appearance  as  a  party 
to  the  suit,  a  bond  executed  in  her  favor  alone  is  sufficient ;  it  need  not  be  executed  in 
favor  of  the  husband  also.     Holmes  v.  Barbing  13  A.  474. 

34.  Where  defendant,  sued  as  widow  in  community  and  as  tutrix,  has  reconvened 
in  her  latter  capacity,  a  bond,  executed  in  her  favor  individually,  is  defective,  and  the 
appeal,  on  motion,  will  be  dismissed.     Olark  v.  Hehert,  14  A.  188. 

35.  A  party,  who  has  given  bond  in  a  representative  capacity,  cannot  amend  in  the 
supreme  court  by  adding  his  individual  liability.  While  the  original  remains  the  same, 
the  copy  cannot  be  thus  changed ;  nor  can  the  surety's  obligation  be  thus  extended  with- 
out his  consent.  Even  were  such  consent  obtained,  it  would  not  avail  without  appellee's 
also,  the  strongest  presumption  against  which  is  his  motion  to  dismiss  for  want  of  proper 
parties.      Crawford  v.  Alexander,  14  A.  708.     Supra,  (a).  No.  19. 

36.  Where  in  two  suits,  consolidated  and  tried  together,  a  party  appealing  from  a 
judgment  rendered  against  her  in  both,  in  one  individually,  and  in  the  other  as  admin- 
istratrix, gives  two  bonds,  in  each  of  which  she  is  described  as  administratrix,  the  appeal 
will  be  dismissed.  The  appellee,  in  the  suit  in  which  the  appellant  figures  individually, 
could  have  no  recourse  on  the  bond,  on  which  the  addition  to  the  latter's  name  of  ^*  admin- 
istratrix" cannot  be  considered  a  mere  description  of  the  person,  and  so  disregarded  as 
surplusage.   Ih, 

See  Judgment,  XI.  (c),  Nos.  18, 19. 

(c)  Amount. 

1.  Where  the  bond,  executed  by  appellant,  is  for  a  smaller  amount  than  that  required 
by  the  judge,  the  appeal  will  be  dismissed.  Glaae  v.  Busselly  5  N.  S.  238  ;  Beasley  v. 
Allen,  9  B.  39 ;  infra,  Nos.  17,  22. 

2.  Where  judgment  is  given  with  interest,  the  interest  up  to  the  rendition  of  judgment 
forms  part  of  the  latter,  and  must  be  secured  by  the  bond,  as  well  as  the  principal.  AH- 
tery  with  regard  to  costs.    Boss  v.  Pargoud,  2  L.  86 ;  Brown  v.  Brown^  9  A.  310. 

3.  A  bond  is  to  be  given  for  an  amount,  exceeding,  by  one  half,  the  amount  of  the 
judgment     Boss  v.  Pargoud^  2  L.  86. 

4.  If  the  judge  fix  the  amount  of  a  bond  intended  for  a  suspensive  appeal,  and  it 
be  given  for  less,  appellant  cannot  take  advantage  of  it  as  a  devolutive  appeal.     lb, 

5.  But  if  the  judge  fix  two  sums,  one  for  a  suspensive,  and  the  other  for  a  devolutive, 
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appeal,  and  appellant  intend  to  take  a  suspensive  appeal,  bat  give  bond  in  a  sum 
rather  less  than  that  fixed,  the  appeal  will  be  good  as  a  devolative  one.  .Emerson  y. 
Fox,  8  L.  181. 

6.  Appellee  is  not  entitled  to  a  dismissal  of  the  appeal,  where  the  bond  is  not  equal 
to  the  amount  required  for  a  suspensive  appeal,  but,  being  for  the  amount  fixed  by  the 
judge,  is  sufiicient  for  a  devolutive  one.  5  L.  129 ;  3  R.  63 ;  9  R.  167, 185 ;  2  A.  462, 
754 ;  4  A.  534 ;  in/ro,  No.  21. 

7.  An  injunction  bond,  given  at  the  inception  of  the  suit,  cannot  be  .cumulated  with 
an  appeal  bond,  given  merely  as  security  for  costs,  so  as  to  make  the  appeal  suspensive. 
Ortmnx  v.  Abaty  7  L.  36. 

8.  Where  a  party  has  had  a  suspensive  appeal  granted  to  him,  if  he  find  himself 
unable  to  give  the  required  surety,  he  may  avail  himself  of  a  devolutive  appeal,  by  only 
giving  bond  with  surety  sufficient  for  costs.     NicholU  v.  Marshall,  10  L.  111. 

9.  If  the  bond  be  defective  for  want  of  the  amount  fixed  by  the  judge,  appellee  may 
have  the  appeal  dismissed,  and  appellant  cannot  deprive  him  of  this  right  by  any  act  pos^ 
terior  to  service  of  citation ;  as  by  paying  into  the  hands  of  the  clerk  a  sum,  which, 
added  to  the  penalty  of  the  bond  given,  makes  the  amount  equal  to  that  fixed  by  the 
judge  in  the  order  of  appeal.     Smith  v.  Vanhille,  10  L.  252. 

10.  Plaintiff,  who  is  nonsuited  by  a  judgment  ordering  the  distribution  of  certain 
funds  in  court,  is  entitled  to  a  suspensive  appeal  on  giving  bond  for  costs  and  one  half 
over.     Heath  v.  Vau^ht,  16  L.  51«4. 

11.  A  suspensive  appeal  cannot  be  taken  from  a  judgment  dissolving  an  injunction, 
which  has  been  obtained  under  art.  740  C.  P.  without  bond  against  an  order  of  seizure 
and  sale,  unless  security  be  given  as  in  other  cases  of  like  appeals.  Security  for  costs  is 
insufficient. .  State  ex  reL  Dunn  v.  Judge^  18  L.  444. 

12.  The  exemption  from  giving  security  granted  by  art  740  C.  P.  is  an  exception  to 
the  general  rule,  and  cannot  be  extended  beyond  the  cases  specified.     lb, 

13.  There  is  no  law  which  requires  plaintiff  in  injunction,  who  has  given  bond  to 
secure  the  payment  of  whatever  diunages  may  be  sustained  by  defendant,  and  who,  on 
appealing,  gives  another  bond,  to  secure  the  damages  recovered  against  him,  to  furnish 
also  an  additional  appeal  bond,  for  the  purpose  of  securing  the  amount  of  the  debt 
StaU  ex  reL  Walden  v.  Judge,  19  L.  167.     Infra,  (e),  2),  No.  16. 

14.  So,  plaintiff  in  injunction,  who  is  nonsuited,  is  entitled  to  a  suspensive  appeal,  on 
giving  bond  for  costs,  with  one  half  over.     C.  P.  575  ;  lb. 

15.  To  ascertain  the  character  of  an  appeal,  reference  may  be  had  to  the  petition, 
and  the  order  of  the  judge,  and  when  from  them  it  does  not  appear  to  be  suspensive, 
and  the  bond  is  only  for  an  amount  sufficient  to  cover  costs,  it  will  be  considered  devol- 
ative. JfcKoum,  V.  Mathes,  19  L.  542  ;  Grounx  v.  Aba/t,  7  L.  36.  Pleading,  Y.  (a), 
5),  No.  7. 

16.  Art  574  C.  P.  which  provides  that  the  judge,  on  granting  an  appeal,  shall  state, 
at  the  foot  of  the  petition,  the  amount  of  the  security  to  be  given  by  appellant,  relates  only 
to  devolutive  appeals.  In  suspensive  appeals  the  amount  is  fixed  by  the  code,  at  a  sum 
exceeding  by  one  half  the  amount  of  the  judgment,  and  so  need  not  be  mentioned  in  the 
order  of  appeal.  Duperron  v.  Van  Wtckle,  1.  R.  324;  Surget  v.  Stanton,  10  A.  318; 
Eaehel  v.  BacheL,  11  A.  687.     Supra,  II.  (c),  No.  1. 

17.  Where  a  bond  is  executed  for  an  amount  less  than  that  required  by  law  for  a 
suspensive  appeal,  and  than  that  fixed  by  the  judge,  the  appeal  cannot  be  sustained, 
either  as  devolutive  or  suspensive.     1  R.  324. 

18.  Judgment  for  a  certain  sum  with  damages,  at  twenty  per  cent  a  year,  from  a 
period  anterior  to  the  judgment,  till  paid.  Held,  that,  to  obtain  a  suspensive  appeal,  the 
bond  must  exceed  by  one  half  the  amount  of  the  judgment,  including  the  damages,  which 
had  accrued  at  the  time  it  was  rendered.    Roman  v.  Peters,  1  B.  522. 

19.  Where  the  surety  of  a  party,  to  whom  a  suspensive  appeal  has  been  allowed,  is 
insufficient,  or  has  not  been  given  in  time  for  a  suspensive  appeal,  the  order  allowing  the 
appeal  should  not  be  set  aside,  if  the  surety  be  sufficient,  and  the  application  have 
been  made  in  time,  for  a  devolutive  appeaL  In  such  case,  the  effect  of  the  failure 
to  comply  with  the  requirements  for  a  suspensive  appeal,  is  to  render  it  devolutive 
only,  and  to  authorize  the  issuing  of  an  execution.  Brode  v.  FiremerCs  Ins.  Oo»  8 
E.  38. 

20.  Where  a  suspensive  appeal  is  allowed  to  a  party,  on  his  giving  bond  with 
surety  in  a  certain  amount,  and  the  surety  does  not  sign  the  bond,  but  writes  on  the 
back  of  it;  '^I  am  surety  for  the  appellant  for  costs  only,  on  the  within  appeal  bond, 
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but  not  for  the  principal ; "   the  appeal   must  be  dismissed,  for  want  of  a  sufficient 
bond.     Driggs  v.  BaUard,  8  A.  li)5. 

21.  When  the  bond  is  not  sufficient  in  amount  to  authorize  a  suspensive,  but  is 
good  for  a  devolutive,  appeal,  the  appeal  will  not  be  dismissed,  but  execution  maj 
issue.     Marshall  v.  Grand  Gvlf  Co.,  5  A.  860 ;  Montan  v.  Wkithy,  12  A.  175. 

22.  When  the  bond  given  is  nearly  of  the  amount  fixed  in  the  order  of  the  judge,  and 
manifestly  more  than  sufficient  to  satisfy  the  costs  in  both  courts,  the  court  might,  per- 
haps, on  the  ground  that  it  was  an  error  of  the  clerk,  relieve  the  appellant.  But  where 
the  bond  is  for  less  than  one  tenth  of  the  amount  fixed  by  the  judge,  the  appeal  must  be 
dismissed.     Hawkins  v.  BeUy  6  A.  561 ;  supra.  No.  1. 

28.  The  law  fixes  no  standard  for  the  amount  of  the  bond  to  be  given  by  a  party, 
who  wishes  to  take  a  suspensive  appeal  from  a  judgment  refusing  him  a  participation 
with  others  in  a  fund  in  the  hands  of  the  court.  It  is  a  matter  for  the  discretion  of  the 
judge  ;  and  generally  a  bond  for  costs  is  deemed  sufficient.  Manchin  v.  Fashion,  10  A. 
845  ;  supra.  No.  10.     Infra,  VII.  (b),  No.  14. 

24.  Art  575  C.  P.,  in  requiring  a  bond  exceeding  by  one  half  the  amount  of  judg- 
ment, implies  one  by  which  the  appellant  has  been  condemned  to  pay  something,  and 
seems  inapplicable  where  he  is  decreed  to  pay  nothing.     Ih. 

25.  The  interpretation,  under  which  art.  574  C.  P.  has  been  restricted  to  devolutive 
appeals,  points  to  cases,  where  the  amount  of  the  bond  for  a  suspensive  appeal  may  be 
precisely  determined  from  the  judgment  itself,  in  connection  with  art.  575  C.  P.  lb. 

26.  When,  the  order  of  appesd  being  in  the  alternative,  the  amount  of  the  bond, 
which  recites  the  judgment,  and  that  appellant  had  taken  a  suspensive  appeal,  is  lefl 
blank,  it  will  be  considered,  in  an  action  against  the  surety,  that  the  appeal  was  suspen- 
sive, and  the  blank  left  in  the  bond  to  ascertain  the  necessary  amount  by  calculation. 
Nor  will  it  matter,  that  the  clerk,  in  making  out  the  transcript,  erroneously  copied  the 
bond,  as  having  the  blank  filled  with  an  amount  requisite  for  a  devolutive  appeal  only. 
StiUe  V.  Beauchamp,  18  A.  604.  Injunction,  V.  No.  19.  Obligations,  VIL  (a), 
4),  No.  6. 

(d)    Qiudijications  of  Surety. 

1.  Executors  cannot  be  received,  in  their  private  capacity,  as  sureties  on  an  appeal 
taken  by  them  from  a  decree  which  would  render  them,  on  non-compliance  therewith, 
liable  personally.     Lafon  v.  Lafon,  2  N.  S.  571. 

2.  One  worth  but  four  hundred  dollars  may  be  rejected,  as  surety,  on  a  bond  for  six 
hundred  dollars,     lb. 

8.  A  husband,  co-defendant,  may  be  surety  for  his  wife,  where  she  is  sued  for  a  debt 
antecedent  to  the  coverture.     Shiffy.  Wilson,  3  N.  S.  91.     Marriage,  VII. 

4.  The  clerk  of  a  district  court  is  a  competent  person  to  become  surety  in  a  bond 
taken  in  his  own  court.     Eussett  v.  Sprigg,  10  L.  428. 

5.  The  surety  in  injunction  is  a  competent  surety  on  the  appeal  bond  in  the  same  suit, 
unless  he  have  been  condemned  by  the  judgment  appealed  from,  as  a  party,  under  act 
1831,  No.  48.     Leeds  v.  Teaiman,  12  L.  888. 

6.  The  uniform  practice  is  to  grant  the  order  of  appeal,  filled  up  with  such  name  as 
appellant  designates.  But  the  security  must  be  afterwards  justified,  if  called  in  ques- 
tion,    t^aie  ex  rel.  Cochran  v.  Judge,  18  L.  574. 

7.  If  the  security  given  for  a  suspensive  appeal  be  not  good  and  solvent,  the  appeal 
must  be  set  aside,  and  if  the  time  have  elapsed  within  which  such  an  appeal  is  allowed, 
execution  must  issue,  lb.;  State  ex  rel.  Garretson  v.  Judge,  17  L.  488;  £kc  parte 
Barrett,  4  A.  286. 

8.  The  sufficiency  of  the  surety  is  left  to  the  determination  of  the  judge  of  the  court, 
from  which  the  appeal  is  taken.  State  ex  rel  Garretson  v.  Judge,  17  L.  438  ;  State  ex 
rel  Peet  v.  Judge,  19  L.  174. 

9.  The  surety  in  an  injunction  bond  may  be  surety  for  his  principal,  on  an  appeal  by 
the  latter  from  a  judgment  dissolving  the  injunction  and  condemning  principal  and  sure- 
ty, in  solido,  to  the  payment  of  damages  and  costs.     Greiner  v.  Prendergast,  2  R.  235. 

10.  A  person  cannot  be  received,  in  his  private  capacity,  as  surety  on  an  appeal  from 
a  judgment  against  him,  as  the  executor  or  curator  of  a  succession,  though  the  succession 
itself  be  solvent.     State  ex  rel.  Tilghman  v.  Judge,  2  R.  449. 

11.  The  surety  must  be  a  resident  of  the  state.  So,  a  party,  who,  although  for  many 
years  established  in  business  in  New  Orleans,  absents  himself  every  year  irfter  the 
business  season,  without  leaving  an  authorized  agent,  and  a  place  which  can  be  consid- 
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ered  as  his  residence,  and  at  which  citation  can  be  legally  served,  is  not  a  sufficient 
surety.     Ih.  ;  Potter  v.  JRichardsan,  1  N.  S.  276. 

12.  Where  the  security,  given  within  the  ten  days  to  obtain  a  suspensive  appeal,  and 
accepted  by  the  judge,  is  afterwards  rejected,  the  appeal  should  not  be  dismissed,  with- 
out allowing  the  party  time  to  procure  other  security.  StcUe  ex  rel  Tilghmati  v.  Judge, 
2  R.  452.  {SubeequerUly  the  court  said,  that  it  did  not  wish  to  be  considered  as  approv- 
ing of  the  rubng  in  this  case.      Tanner  v.  King,  10  A.  485.] 

13.  The  right  of  inquiring  into  the  sufficiency  of  the  surety  and  of  deciding  whether 
the  appeal  be  suspensive  or  devolutive,  is  exclusively  within  the  province  of  the  court 
from  which  the  appeal  is  taken.  The  sufficiency  of  the  security  may  be  tried,  on 
motion ;  and  if  an  error  be  committed  by  the  court  in  refusing  to  make  the  appeal  sus* 
pensive,  and  authorizing  the  issuing  of  execution,  the  remedy  is  by  writ  of  prohibition. 
Stanton  v.  Parker,  2  R.  560  ;  Ex  parte  Barrett,  4  A.  236.    Prohibition,  No.  9. 

14.  When  the  surety  becomes  insolvent  after  the  appeal  is  brought  up,  it  is  the  same 
as  if  no  security  had  been  given ;  and  such  insolvency  must  be  inquired  into  before  the 
court  a  qua.  Though  divested  of  all  jurisdiction,  as  to  the  case  itself,  it  may  decide 
whether  execution  can  be  taken  out,  notwithstanding  the  appeal.     lb. 

16.  A  person,  against  whom  the  sheriff  holds  two  executions,  to  satisfy  which  he  can- 
not find  property,  is  not  a  sufficient  surety.  The  fact,  that  he  is  named  as  surety  in  the 
order  of  appeal,  does  not  prevent  the  other  paily  from  objecting  to  him.  Squier  v. 
StockiOTi,  5  A.  741. 

16.  When  appellate  jurisdiction  has  attached  by  the  due  fulfilment  of  all  the  requi- 
sites of  law,  and  the  ten  days  have  elapsed,  the  effect  of  a  suspensive  appeal  will  not  be 
lost  by  the  subsequent  insolvency  of  the  surety.  In  such  case,  the  court  of  the  first 
Instance  should  allow  a  sufficient  surety  to  be  substituted.  Gray  v.  Lowe,  9  A.  478 ; 
supra.  No.  14.    Suretyship,  IV.  No.  7.    Prohibition,  No.  21. 

17.  The  supreme  court  cannot  inquire  into  the  sufficiency  or  legal  qualification  of 
a  surety,  objections  to  whom  must  be  made  in  the  court  of  the  first  instance.  Nor  will 
the  case  be  remanded  for  that  purpose.  Surget  y.  Stanton,  10  A.  318;  Tanner  v. 
Kng,  lb.  485 ;   Wood  v.  HarreU,  14  A.  61. 

18.  He,  who  has  no  interest  in  a  suit  and  is  a  party  thereto  only  as  agent  for  one  of 
the  litigants,  is  a  competent  surety.     Montan  v.  Whitley,  12  A.  175. 

19.  The  case  of  Tilghnan,  supra.  No.  11,  though  professing  to  be  founded  on  that  of 
Bocne,  Attachuent,  II.  (c),  1),  No.  4,  clearly  goes  much  further,  and  is  distinctly 
overruled  by  the  case  of  Amis,  to  the  doctrine  of  which  the  court  still  adheres.  At- 
tachment, II.  (c),  1),  No.  12.  Wesson  v.  Marshall,  13  A.  436.  Domicil,  I.  Nos. 
Z,b^etaL 

20.  A  warrantor,  against  whom  judgment  has  been  rendered  in  favor  of  defendant, 
is  not,  for  that  reason,  disqualified  as  a  surety  for  the  latter  in  his  appeal  from  the  dis- 
tinct judgment  against  him  in  favor  of  plaintiff.     Wood  v.  HarreU,  14  A.  61. 

(e)  Rights  and  ObUgations  of  Surety. 

1)  In  General, 

1.  Where  a  surety  signs  a  blank  bond,  to  be  used  for  a  devolutive,  and  the  appel- 
lant uses  it  for  a  suspensive,  appeal,  the  surety  will  be  still  liable,  unless  the  obligee  be 
ooQosant  of  the  fraud.     Chaleavn  v.  McFarlane,  9  L.  229.     Mandate,  II.  (a).  No.  4. 

2.  The  signature  of  a  surety  to  a  blank  appeal  bond  is  binding  on  him,  and  the  bond 
may  afterwards  be  filled  up  to  operate  as  a  suspensive  appeal.  State  ex  rel.  Peet  v. 
Judge,  19  L.  174.    Injunction,  V.  Nos.  3,  11, 19.  Obligations,  III.  (b),  2),  No.  34. 

3.  An  error  as  to  the  date  of  the  judgment  appealed  from,  committed  in  filling  up  a 
blank  in  a  bond  signed  by  a  party  as  agent  of  appellants,  and  in  his  own  name  as  surety, 
will  not  discharge  the  surety,  wliere  the  judgment  is  otherwise  sufficiently  described. 
Bkmehard  v.  Gkyd,  7  B.  542. 

4  The  object  of  all  written  contracts  is  to  express  the  intention  of  the  parties,  and, 
where  that  clearly  appears  from  the  whole  tenor  of  the  instrument  and  the  manner  in 
which  it  was  used,  it  will  not  be  avoided  for  a  clerical  error,  as  to  the  surety,  any  more 
than  as  to  the  principal  obligor.  C.  C.  1951.  The  rule  falsa  demonstratio  non  nocet 
properly  applies  to  such  a  case.  So  much  of  the  description  as  is  false  must  be  rejected, 
and  the  instrument  have  its  effect,  if  a  sufficient  description  remain.     lb. 

See  SuRSTYSHiP.    Patment,  II.  (b). 
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2)  Extent  of  Surely^B  Liability;  and  JudgmetU againtA  hit  Principal. 

1.  The  surety,  in  a  case  in  which  the  appeal  has  not  been  suocessfullj  prosecuted, 
cannot  contest  plaintiff's  claim,  liquidated  by  judgment,  unless  on  suggestion  of  collusion 
or  fraud.  Denis  v.  Veazet/,  12  M.  79  ;  Bryan  v.  Cox,  3  N.  S.  575.  Judoment,  XV. 
(a),  3). 

2.  Where  the  judgment  below  is  affirmed,  but  the  case  remanded  to  ascertain  the 
amount  of  expenses  and  damages  due  plaintiff  for  reimbursement  of  jail  fees,  and 
other  charges  incurred  in  taking  care  of  the  property  in  dispute  pending  the  suit, 
the  amount  of  which  had  not  been  liquidated,  though  plaintiff's  right  to  recover  them 
had  been  recognized  in  the  judgment  of  the  lower  court,  the  surety  will  not  be  dis- 
charged. There  is  no  change  in  the  judgment  appealed  from.  C.  P.  579 ;  Hivert  v. 
Lacazey  7  R.  470. 

3.  On  an  appeal  from  a  judgment  on  a  rule  against  the  surety,  no  objection  to  the 
parties  to  the  judgment  on  appeal  against  the  principal  debtor  can  be  considered.  The 
court  cannot  look  beyond  the  judgment  itself.     Alley  y.  Hawthorn,  1  A.  122. 

4.  Where  appellant  abandons  his  appeal,  the  surety  cannot  exempt  himself  from 
responsibility  on  the  ground  that  ^  the  judgment  appealed  from  has  not  been  affirmed," 
as  contemplated  by  sec.  30  of  stat.  20  March,  1839,  and  arts.  575,  596  C.  P.  The 
condition  of  the  bond,  following  literally  the  requisition  of  art  579  C.  P.,  was,  ^*  that  the 
appellant  shall  prosecute  his  appeal,  and  shall  satisfy  whatever  judgment  may  be  ren- 
dered against  him,  &c"  Appellant  did  not  prosecute  his  appeal,  and  the  condition  of 
the  bond  was  thus  broken.     Ghampomiery,  Washington,  2  A.  1013. 

5.  The  surety  will  not  be  discharged  by  the  failure  of  the  supreme  court  to  affirm  for 
its  whole  amount,  a  judgment  rendered  below  in  favor  of  appellee.  The  surety  is  bound 
for  ^  whatever  judgment  may  be  rendered  against  the  appellant"  C.  P.  579,  596.  If 
any  portion  of  appellee's  demand  be  sustained  by  a  judgment  of  the  supreme  court,  the 
surety  remains  bound.  Diamond  v.  Petit,  3  A.  37 ;  Holmes  v.  Belle  Air,  5  A.  523 ; 
Bowlings  v.  Bar  ham,  12  A.  630. 

6.  Where  plaintiff  enjoins  execution  of  a  judgment  at  the  same  time  that  he  sues  to 
annul  it,  and,  on  a  judgment  being  rendered  dissolving  the  injunction  with  damages  and 
interest,  appeals  therefrom,  giving  bond  with  surety,  to  pay  such  judgment  as  may  be 
rendered  on  the  appeal,  the  surety  will  be  bound,  in  case  of  the  judgment  being  affirmed, 
only  for  the  damages,  interest,  and  costs  of  the  action  of  nullity,  and  not  for  the  amount 
of  the  original  judgment     Greiner  v.  Prendergast,  3  A.  389. 

7.  Where,  on  a  suspensive  appeal,  the  condition  of  the  bond  was,  ^  that  appellant 
shall  prosecute  his  appeal,  and  satisfy  whatever  judgment  may  be  rendered  against  him, 
etc,  if  he  be  cast  on  the  appeal,  otherwise  that  the  sureties  shall  be  liable  in  his  place," 
and  the  judgment  on  appeal  merely  decrees  appellant  to  be  the  slave  of  appellee,  and 
gives  the  latter  her  costs,  the  sureties  cannot  be  made  liable  on  the  bond,  in  damages, 
for  any  injury  sustained  by  the  master  from  the  loss  of  the  services  of  the  slave.  The 
terms  of  the  bond  do  not  cover  such  a  loss,  and  the  liability  of  the  surety  cannot  be  ex- 
tended.    Cartwright  v.  McMillen,  3  A.  685.     Suretyship,  II.  (a),  1),  No.  3. 

8.  In  such  case  the  judgment  would  be  satisfied  by  delivering  the  slave  and  paying 
the  costs ;  and  the  sureties  cannot  be  made  liable  for  the  non-delivery  of  the  slave,  with- 
out having  previously  been  put  in  default     Ih, 

9.  The  surety  in  a  bond  of  appeal,  taken  after  ten  days  from  notification  of  judgment, 
will  be  bound,  in  case  appellant  be  cast,  only  for  costs,  though  the  bond  be  tor  an 
amount  large  enough  for  a  suspensive  appeal,  and  the  surety  bind  himself,  in  case  appel- 
lant be  cast  and  fail  to  satisfy  the  judgment,  ^  to  satisfy  whatever  judgment  may  be 
rendered  against  him."  C.  P.  578.  The  bond  must  be  construed  with  reference  to  the 
articles  of  the  code  of  practice  applicable  to  the  subject-matter.  Byrne  v.  Biddell,  4  A. 
3.    Obligations,  VII.  (a),  4),  Nos.  1,  6. 

10.  The  *' costs"  for  which  the  surety  on  a  bond  for  a  devolutive  appeal  is  bound, 
are  those  of  the  lower  court  and  the  appeal.     lb.     Supra,  (b),  No.  32. 

11.  Sureties  are  liable  only  on  a  final  judgment  of  the  court  of  appeal,  not  of  any 
other  court  So,  when  the  judgment  on  appeal  recognizes  the  liability  of  the  principal  in 
the  bond,  but  remands  the  case  to  ascertain  the  amount  and  allow  certain  credits  thereon, 
the  surety  will  not  be  liable  for  the  judgment  rendered  by  the  court,  to  which  the  case 
is  returned.      Wikon  v.  Churchman,  6  A.  468. 

12.  A  surety  will  not  be  liable  on  a  bond  of  appeal,  which  has  been  dismissed  because 
there  was  no  legal  order  of  appeal,  which,  in  intendment  of  law,  is  equivalent  to  no 
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order  at  ail.     Without  sach  order  the  clerk  had  do  authority  to  take  the  bond,  which, 
therefore,  creates  do  legal  obligation.    Sears  v.  Bearsh,  7  A.  539. 

13.  The  inducement  to  sign  the  bond  was  the  supposed  existence  of  an  order  of 
appeal,  the  error  with  regard  to  which  alone  entitles  the  surety  to  relief.  C.  C.  1890 ;  lb, 

14.  An  injunction  was  conditionally  dissolved  under  C.  P.  307,  on  execution  by  de- 
fendant of  a  large  bond,  conditioned  to  secure  to  plaintiff  a  plantation  and  its  revenues, 
which  she  kept  by  means  of  her  injunction.  From  the  judgment,  so  dissolving  the  in- 
janctiOD,  plaintiff  was  allowed  a  supensive  appeal,  on  executing  a  bond  in  the  same  sum 
as  defendant,  which,  after  referring  in  its  condition  to  the  order  authorizing  defendant 
to  bond,  and  the  order  for  a  suspensive  appeal  taken  from  it,  concluded  with  the  usual 
recital,  C.  P.  579,  that  plaintiff  should  satisfy  any  judgment  rendered  against  her  by  the 
supreme  court  That  judgment  simply  dismissed  the  appeal  at  appellant's  costs ;  held, 
the  sureties  are  liable  for  costs  and  nothing  more.     Parham  v.  Ob&^,  9  A.  423. 

15.  The  surety's  obligation  cannot  be  extended;  he  bound  himself  to  satisfy  the  judg- 
ment to  be  rendered,  in  this  particular  case,  and  not  in  another  suit  for  damages  caused 
by  plaintiff's  resort  to  an  injunction.     Ih.     Suretyship,  II.  (a),  1),  No.  3. 

16.  The  only  judgment  which  can  be  rendered  against  plaintiff,  when  appellant,  is 
one  for  costs ;  the  term  ^*  suspensive  appeal,"  as  used  in  the  code,  has  no  meaning  except 
as  applied  to  a  defendant  In  resorting  to  conservatory  process,  plaintiff  is  obliged  to 
give  bond  and  security  to  indemnify  defendant  against  all  loss ;  and  this  bond  is  defend- 
ant's protection,  when  plaintiff  appeals  from  an  interlocutory  order  setting  aside  his  con- 
servatory process.    Ih,     Supra,  (c),  Nos.  13,  14. 

17.  The  surety's  liability  upon  judicial  bonds  is  fixed  by  the  condition,  the  clear  legal 
import  of  which,  and  not  the  amount  nor  the  surrounding  circumstances,  must  determine 
the  obligation  he  intended  to  contract     Ih. 

18.  Slidell,  C.  J.,  dissenting.  The  decree  of  the  supreme  court  was  substantially 
an  affirmance  of  the  order  to  bond,  as  being  a  lawful  order,  from  which  no  appeal  should 
have  been  had.  The  only  substantial  satisfaction  of  the  decree,  for  which,  under  the 
terms  of  the  bond,  the  surety  is  liable,  is  the  restoration  of  the  plantation  and  its  reve- 
naes.  This  case  is  distinguishable  from  that  of  Cartwrighty  supra,  No.  7,  by  the 
recitatioos  of  the  bond.     Ih, 

19.  The  sureties  of  a  defendant,  condemned  to  deliver  up  certain  slaves  according  to 
law,  are  not  responsible  for  their  hire  afler  their  surrender  to  the  sheriff,  although  he, 
to  save  expense,  have  led  them  with  defendant,  as  his  keeper,  there  being  an  agreement, 
that  the  latter  was  not  to  be  charged  with  their  keeping  or  hire.  StiUe  v.  Beauchampy 
13  A.  604.    Execution,  V.  (a),  6),  a,  Nos.  13, 15. 

3)  Proceedings  to  fix  Sur^ifs  LiabilUy ;  and  Exceptions  he  may  Plead, 

1.  The  surety  is  not  entitled  to  the  pleas  of  discussion  or  division.  Denis  v.  Vettzeyy 
12  M.  79 ;  Bryan  v.  Cox,  3  N.  S.  575.     Suretyship,  IV.  No.  1. 

2.  The  surety  is  answerable,  although  no  execution  have  issued,  and  no  demand  been 
made  of  the  principal.     Bryan  v.  Cox,  3  N.  S.  574. 

3.  The  general  provisions  of  the  civil  code,  art  3035,  excluding  judicial  sureties  from 
the  benefit  of  the  plea  of  discussion,  do  not  apply  to  sureties  on  appeal  bonds.  The  sure- 
ty, in  sach  case,  is  not  bound  to  pay  till  all  the  property  of  appellant,  both  real  and  per- 
sonal, be  exhausted.    Chalaran  v.  McFarktne,  9  L.  229. 

4.  The  widow  and  heirs  of  the  surety  cannot  be  proceeded  against  in  the  same  man- 
ner as  the  surety  himself  may  be,  under  act  20  March  1839,  §  20,  amending  art.  596  C.  P. 
In  aathorizing  the  summary  remedy  of  that  act,  the  legislature  contemplated  no  other 
proceedings  than  those  against  the  surety  himself.     Satdet  v.  Trepagnier,  7  R.  227. 

5.  Sureties  are  liable  only,  where  it  is  shown,  that  there  is  not  sufficient  property  of 
the  debtor  to  satisfy  the  execution.  C.  P.  596.  .  This  fact  can  be  proved  only  by  the 
return  of  the  officer,  charged  with  execution  of  the  judgment,  showing  a  compliance  with 
all  the  requirements  of  law.     Lynch  v.  Burr,  10  R.  136. 

6.  A  return  that  no  property  was  found,  and  that  no  demand  was  made  of  the  debtor, 
because  he  could  not  be  found,  or  that  a  demand  was  made  of  him  alone,  without  show- 
ing that  any  demand  was  made  of  plaintiff  in  execution,  his  agent,  or  counsel,  is  insuffi- 
cient to  render  the  sureties  liable.  C.  P.  726,  727 ;  Ih, ;  Lwais  v.  Thibodaux,  13  A. 
264.     But  see  Execution,  VI.  (a),  No.  7. 

7.  No  proceedings  can  be  had  against  the  sureties  where  the^.^o.  against  the  debtor 
was  retomed  into  court  before  the  return  day.  Had  the  execution  remained  longer  in 
the  bands  of  the  officer,  he  might  have  found  property.  At  all  events,  the  surety  is  enti- 
tled U>  the  advantage  of  every  legal  delay.     Lynch  v.  Burr,  10  R  136. 
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8.  Where  a  suspensive  appeal,  taken  from  a  judgment  recorded  in  the  mortgage 
office,  leaves  the  judgment  unreversed,  plaintiff  will  be  bound  to  enforce  any  right  he 
may  have  acquired  on  the  debtor's  property  by  recording  his  mortgage,  before  resorting 
to  the  surety.     C.  P.  579 ;  Turner  v.  Parker^  10  R.  154. 

9.  From  the  nature  and  terms  of  the  surety's  obligation,  no  recourse  can  be  had 
against  him  where  property  belonging  to  the  mass  of  appellant's  creditors,  subject  to  cer- 
tain privileges  and  mortgages,  is  yet  unsold.  It  must,  in  such  a  case,  be  shown  by  the 
creditor,  that  the  sale  of  all  the  effects  of  the  principal  has  proved  insufficient  to  dis* 
charge  his  demand.  C.  P.  579,  596  ;  act  20  March,  1839,  s.  20,  No.  53 ;  Flower  v. 
Dubois.  10  B.  191. 

10.  But,  where  it  is  proved,  that  appellant  had  been  declared  bankrupt  under  the 
act  of  congress  of  1841,  and  that  his  estate,  though  in  course  of  administration,  is  in  such 
a  situation  as  to  afford  no  reasonable  ground  to  expect,  that  any  dividend  will  ever  be 
paid  to  the  suing  creditor,  he  will  not  be  bound  to  await  the  final  liquidation  of  the 
bankrupt's  estate,  before  proceeding  against  the  surety.     Jb. 

11.  No  recourse  can  be  had  on  the  sureties,  until  it  be  clearly  shown  by  the  creditor, 
that  the  proceeds  of  the  sale  of  all  the  estate  and  effects  of  the  principal  have  proved 
insufficient  to  discharge  his  demand.     SauUt  v.  Trepagnier^  11  R.  266. 

12.  So,  where  a  husband  appeals  from  a  judgment  against  him  for  a  community  debt, 
and  dies,  leaving  children  and  a  widow,  who  accepts  the  community,  the  sureties  will  be 
liable  only  in  case  the  judgment  be  not  satisfied  by  the  widow  and  heirs  so  far  as  they 
are  respectively  bound  for  it,  or  cannot  be  satisfied  by  the  sale  of  all  their  property, 
real  and  personal,  liable  for  its  payment,     lb. 

13.  The  surety  is  not  entitled  to  the  benefit  of  discussion.  C.  C.  3035.  If  the  judg-p 
ment  appealed  from  be  affirmed,  and  an  execution  against  the  principal  be  returned 
unsatisfied,  the  surety's  liability  is  fixed.  The  creditor  is  not  bound  to  discuss  the  whole 
estate  of  the  principal.  He  is,  in  no  case,  bound  to  do  more  than  to  take  out  an  execu- 
tion (C.  P.  596  ;  Stat.  20  March,  1839,  s.  20,  No.  53) ;  and  where,  in  consequence  of  a 
change  in  the  condition  of  the  estate  of  the  principal,  it  cannot  be  reached  by  that  process, 
no  act  is  required  on  the  part  of  the  creditor  to  secure  his  immediate  recourse  against 
the  surety.     Alley  v.  Hawthorn^  1  A.  122.     Minors,  I.  (d),  Nos.  17,  21. 

14.  The  surety  is  not  bound  until  &Ji.fa,  have  been  duly  issued  against  the  principal, 
and  returned  unsatisfied.     Champomier  v.  Washington^  2  A.  1013. 

15.  Notice  of  a  rule,  taken  against  the  surety,  to  show  cause  why  he  should  not  be 
condemned  to  pay  the  amount  for  which  judgment  was  rendered  against  his  principal, 
must  be  served  on  him,  if  a  resident  of  the  state,  personally  or  at  his  domicil ;  if  absent, 
but  represented  by  an  attorney  in  fact,  service  should  be  made  on  such  attorney,  and  the 
record  should  exhibit  his  authority.  In  neither  case  would  service  on  a  curator  cut  hoc 
be  sufficient.     Diamond  v.  Petit,  3  A.  37.     Absentees,  II.  No.  23. 

16.  Section  20  of  act  20  March,  1839,  No.  53,  is  amendatory  of  arL  596  C.  P.,  and 
should  be  construed  in  connection  with  it.  It  is  not  the  intention  of  the  statute,  to  dis- 
criminate between  the  case  of  an  affirmance  of  the  judgment  of  the  lower  court  and  a 
new  judgment  by  the  appellate  court.  The  surety  is  liable  in  both  cases,  and  may  be 
proceeded  against  by  motion.     Holmes  v.  Belle  Air,  5  A.  523. 

17.  Plaintiff,  in  proceeding  against  the  surety,  is  not  obliged  to  have  the  execution 
against  the  principal  made  returnable  at  the  longest  period  prescribed  by  law.  It  may 
be  returnable  in  the  shortest  legal  delay.  Stat.  7  April,  1826,  sec.  16.  3.  Attach- 
ment, IX.  (b),  No.  18. 

18.  Sureties  are  entitled  to  the  benefit  of  a  division,  when  they  have  specially  asked 
for  it  in  their  answer,  unless  the  plea  be  met  by  proof  of  the  insolvency  of  the  co-sure- 
ties. C.  C.  3018;  lb.  Suretyship,  II.  (a),  4),b;  IV.  No.  I.  IPGausland  v.LyonSy 
4  A.  273. 

19.  Where,  from  a  change  in  the  condition  of  the  judgment  debtor's  property,  it  can- 
not be  reached  by  process  of  execution,  the  surety's  liability  will  be  fixed.  The  specific 
return  oT  ^  nulla  bona,**  required  by  act  20  March,  1839,  §  20,  is  not  essential ;  a  return, 
that  a  stay  of  proceedings  has  been  granted  the  principal,  will  suffice.  Wogan  y.  Thonqh- 
son,  10  A.  284. 

20.  The  act  of  16  March,  1842,  §  6,  No.  120,  which  requires  the  necessary  steps  to 
be  taken  to  enforce  payment  against  the  principal,  before  instituting  suit  against  the 
surety,  does  not  compel  the  judgment  creditor  to  wait  until  the  insolvent  estate  of  the 
principal  be  finally  liquidated.  Wells  v.  Roach,  10  A.  543.  Suoobsbion,  VII.  (e),  5), 
Nos.  6,  12,  13. 
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21.  So^  when  a  mle,  taken  by  the  judgment  creditor  upon  the  succession  of  the  prin- 
cipal to  show  cause,  whj  the  judgment  should  not  be  forthwith  paid,  is  discharged,  on 
the  ground,  that  all  the  property  of  the  estate,  after  being  sold,  had  not  realized  suffi- 
cient to  pay  the  privileged  debts,  the  creditor  will  have  taken  all  necessary  steps  within 
the  meaning  of  the  statute,  and  may  open  at  once  upon  the  surety.     Ih, 

22.  The  act  15  March,  1855,  §  3,  No.  315,  is  but  a  reenactment  of  act  16  March, 
1842,  §  6,  adfinuy  and  has  made  no  change  in  our  legislation  which  impairs  the  rule 
laid  down  in  Alleys  case,  suproy  No.  13.  So  the  creditor  may  proceed  at  once  against 
the  surety,  who  sidmits,  that  there  are  no  funds  in  the  hands  of  his  principal's  executor 
to  pay  the  judgment     IVinUfle  v.  Brichta^  11  A.  271. 

23.  When  a  JL  fou  has  been  issued  against  the  principal  and  returned  ntilla  honOj 
plaintiff  has  done  all  that  is  necessary  in  order  to  proceed  against  the  surety.  RawUngs 
V.  Barhamy  12  A.  630. 

24.  The  return  spoken  of  in  art  596  C.  P.  and  act  20  March,  1839,  §  20,  is  the  legal 
return  contemplated  by  arts.  726,  727  C.  P.  It  is  not  sufficient,  where  the  parties  are 
present  or  represented  in  the  parish,  to  call  upon  one  of  them  to  point  out  property ;  the 
demand  must  be  made  upon  both,  if  practicable.     Levais  v.  Thibodaux,  13  A.  264. 

See  act  14  March,  1855,  §  15,  No.  254. 

4)  Extinction  of  Sur€ty* 9  OUtgation, 

1.  A  judgment  directing  all  the  debtor's  property  to  be  sold,  and  the  amount  distrib- 
uted among  his  creditors,  does  not  discharge  the  surety.  Baldwin  v.  Gordon^  12  M. 
378. 

2.  The  surety  is  not  relieved  by  appellee's  obtaining  a  mortgage,  and  reviving  lus 
judgment  against  appellant's  heirs.     Cox  v.  MtdhoUaUy  1  N.  S.  564. 

3.  Where,  when  the  surety  signed  the  bond,  there  was  a  judgment  against  the  origi- 
nal defendant  binding  the  community,  the  creditor's  failure,  on  the  death  of  the  principal 
debtor,  to  make  the  proper  parties,  so  as  to  maintain  the  judgment  in  its  integrity,  and 
enable  him  to  subrogate  the  surety  to  all  his  rights  under  it,  will  destroy  his  recourse 
against  the  latter  pro  tanto,  there  being  no  evidence  to  show,  that  any  part  of  the  debt 
would  have  been  lost,  had  the  original  judgment  been  maintained  on  the  appeal  against 
the  community.     Satdet  v.  TVepagnier,  2  A.  427.     Suretyship,  III.  (b),  1). 

4.  The  surety  is  only  bound  by  legal'  proceedings  against  the  debtor,  and  not  by  the 
eqaitiea  between  him  and  the  creditor.  So,  where,  by  the  creditor's  failure,  on  the 
death  of  the  principal  obligor,  to  make  his  widow  in  community  a  party  to  the  appeal, 
the  sarety  has  been  discharged,  his  liability  cannot  be  restored  by  the  consent  of  the 
widow  to  the  issuing  of  an  execution  against  herself  without  the  authority  of  any  judg- 
ment,    lb. 

5.  Where  a  surety  would  be  entitled,  on  paying  the  bond,  to  be  subrogated  to  the 
creditor's  rights,  and  a  judgment,  by  which  the  latter's  mortgage  rights  have  been  extin- 
guished, and  which  the  bond  was  intended  to  secure,  was  rendered  with  his  consent,  the 
SDTe^  will  be  released.    Armor  v.  Amisy  4  A.  192. 

6.  On  a  rule  against  the  surety,  he  may  plead,  that  his  principal  has  obtained  a  judg- 
ment against  plaintiff^  and  that  the  latter's  judgment  has  been  thus  extinguished  by  com- 
pensation, by  operation  of  law.   JESis  v.  Fisher,  10  A.  479.  Summabt  Process,  I.  No.  8. 

7.  In  proceedings  against  a  surety,  he  cannot  set  up  his  discharge  or  call  the  sheriff  in 
warranty,  on  the  ground,  that,  by  the  latter's  neglect  and  carelessness,  property,  after 
seizure,  to  an  amount  sufficient  to  satisfy  plaintiff's  claim,  had  been  .destroyed.  The 
a^zure  of  property  is  not  a  satisfaction  of  judgment,  which  is  extinguished  only  by  actual 
payment,  or  the  receipt  on  a  sale  of  sufficient  proceeds  by  the  sheriff,  the  plaintiff's 
agent     Grief  v.  Stac^fy  12  A.  8. 

8.  The  sheriff,  by  his  neglect,  may  become  responsible  to  the  defendant,  whose  prop- 
erty he  has  lost,  or  the  plaintiff,  whose  debt  he  has  jeopardized ;  but  the  surety  is  not 
subrogated  to  this  right,  if  at  all,  until  he  himself  have  paid  the  debt,  and  until  then  he 
has  no  cause  of  action  against  the  sheriff.    lb, 

TV,  Of  the  Citation. 

(a)  ^  General* 

L  Gtation  must  be  in  Uie  name  of  the  state,  under  the  law  which  governed  the  prac- 
tice of  the  courts  under  the  territorial  government.  Martin  v.  Martiny  5  N.  S.  108. 
Citation,  L  No.  1. 
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%  The  rales  relative  to  citation  oo  saspensive  and  devolutiye  appeals  are  the  same. 
Seevei  v.  Adams,  5  L.  291. 

8.  If  the  citation  want  the  seal  of  the  court  from  which  it  issued,  it  ii  insufficient,  and 
the  appeal  will  be  dismissed  on  appellee's  motion.  Campbell  ▼.  CSsrr,  7  L.  70;  Smith 
▼.  Blount,  10  L.  488;   Ward  v.  Bowmar,  12  L.  571. 

4.  When  the  wife,  as  heir,  is  sued  together  with  her  husband,  but  the  citation  is  di- 
rected to  her  alone,  although  served  on  the  husband,  the  appeal  will  be  dismissed. 
Lanoue  v.  Seed,  7  L.  113.     Infra,  V.  (b),  3),  No.  3. 

5.  Service  of  petition,  as  well  as  of  citation,  of  appeal,  is  necessary,  and  for  the  want 
thereof,  the  appeal  will  be  dismissed.  Talictferro  v.  King,  7  L.  361 ;  Grcppe  v.  Robin- 
soHf  10  L.  399.    Citation,  II. 

6.  Citation  must  issue  from  the  court  a  qud.    Bradford  v.  Brwinj  11  L.  509. 

7.  The  irregularity  of  testing  the  citation  by  the  district,  instead  of  the  probate,  court, 
from  whose  decree  the  appeal  is  taken,  is  immaterial,  and  the  appeal  will  be  sustained. 
Maddox  v.  Maddox,  12  L.  18. 

8.  If  citation  issue  before  bond  is  filed,  the  appeal  will  not  be  dismissed.  It  is  irregu- 
lar, but  it  were  idle  to  issue  another  citation.    Bridge  v.  Briecoe,  12  L.  468. 

9.  An  irregularity  in  the  service  of  citation  on  one  appellee,  will  not  authorize  the 
dismissal  of  the  appeal  on  his  motion,  much  less  on  that  of  his  co-appellee.  WhtUemore 
V.  WatU,  7  R.  10. 

10.  An  appeal  from  a  judgment  in  an  action  by  plaintiffs  for  the  use  of  third  persons, 
will  not  be  dismissed  because  the  citation  was  directed  to  plaintiffs,  simply,  without  men- 
tioning those  for  whose  use  the  suit  was  instituted.  Bank  of  Tennessee  v.  McKee,  2  A. 
461. 

See  Suproy  II.  (a),  No,  7.    Citation,  L 

(b)  Necessity  and  Waiver  of  OitaHon  ;  the  Time  and  its  Extension, 

1.  If  the  clerk,  through  error,  cite  the  appellee  to  appear  on  a  day  when  the  appeal 
is  not  returnable,'  no  injury  shall  enure  therefrom  to  either  party ;  and  appellant  may 
take  out  a  new  citation  returnable  on  the  first  day  of  the  next  succeeding  term  of  the 
supreme  court.    Lafon  v.  Rivihrsy  5  M.  500. 

2.  Where  service  of  citation  is  made  on  the  counsel  of  the  appellee,  the  latter  being 
a  resident  of  the  parish,  the  appeal  will  not  be  dismissed,  but  an  alias  citation  may  issue 
for  the  appellee  himself,  although  the  return  day  be  passed.     Id.  6  M.  1. 

8.  If  appellant  obtain  the  judge's  order  for  appeal  before  the  expiration  of  two  yean, 
citation  may  be  served  afterwards.     Baldwin  v.  Martin,  1  N.  S.  519. 

4.  If  citation  be  made  after  the  return  day,  the  appeal  will  be  dismissed.  William^ 
son  V.  Spmcer,  8  N.  S.  673. 

5.  The  sickness  of  the  judge  o  guo  cannot  excuse  the  want  of  citation  in  due  time,  it 
being  a  writ  in  the  ordinary  course  of  judicial  proceedings,  requiring  no  special  order  of 
the  judge.     Plauche  v.  Marigny,  6  L.  115. 

6.  Although  the  term,  to  which  a  cause  is  returnable,  fail,  citation  must  be  regular  to 
the  return  day,  and  the  service  in  time.     Bridge  v.  Merle,  7  L.  448. 

7.  In  a  case  presenting  novel  questions,  where  justice  seemed  to  require  it,  ftirther 
time  was  allowed  to  cite  appellee.     Guerin  v.  Bagneries,  9  L.  478. 

8.  It  is  not  necessary  that  citation  be  served  within  the  year  allowed  to  appeal  in. 
If  the  appeal  be  taken  and  bond  given  within  the  year,  although  citation  be  served  after 
it  has  elapsed,  but  in  tune  for  the  torm  of  the  court,  it  will  be  sufiicient.  Barremore  v. 
Bradford,  10  L.  150 ;  infra,  Na  89. 

9.  Service  of  citation  and  petition  after  the  return  day  is  irregular,  and  would  be  fatal, 
if  objected  to  in  the  motion  to  dismiss.     Morton  v.  Chraham,  11  L.  452. 

10.  An  application  on  the  fourth  day  after  the  return  day,  for  an  extension  of  time 
to  cite  appellee,  is  too  late.     Bradford  v.  Erwin,  11  L.  509. 

11.  Relief  will  not  be  granted  to  appellant,  by  extending  the  time  to  cite  the  warran- 
tor of  appellee,  when  the  necessity,  as  a  point  of  practice,  has  been  settled  by  judicial 
decision ;  aUter,  had  the  point  been  new.     Owiy  v.  Robert,  12  L.  475. 

12.  When  there  is  not  sufficient  time  to  cite  appellee  by  the  return  day,  the  clerk  can- 
not alter  the  time  by  inserting  a  prolongation  of  the  day  of  appearance  in  the  citation  ; 
the  day,  on  which  the  party  is  cited,  must  be  the  one  fixed  by  the  judge,  and  be  expressly 
stated  in  the  citation.     Ginn  v.  Clack,  12  L.  480  ;  Bempkin  v.  Averett,  Jb.  482. 

13.  Under  stat.  20  March,  1889,  (stat.  14  March,  1855,  §  14,  No.  254,)  an  appeal  will 
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not  he  dismissed  on  aceoant  of  any  error  or  omission  in  service  of  citation,  where  such 
error  or  omission  did  not  result  from  the  fault  or  neglect  of  appellant,  but  time  will  be 
allowed  to  correct  such  error  or  omission.  RaiKff  v.  OreditorSy  14  L.  293 ;  Comstock 
T.  Pate^  17  L.  515;  Lee  ▼.  Kemper,  3  R.  1. 

14.  If  appellee  be  not  cited,  the  appeal  will  be  dismissed.  Ddery  v.  Savenat^  15 
L.  214. 

15.  Where  it  is  the  fault  of  appellant  that  citation  has  not  issned,  he  cannot  be  re- 
lieved under  act  of  20  March,  1839,  §  19.  So,  when  the  petition  of  appeal  does  not 
pray  for  citation,  and,  none  having  been  applied  for,  none  was  issued,  the  appeal,  on 
motion,  will  be  dismissed.  WaUcer  v.  Martolo,  16  L.  50  ;  Pratt  v.  Erwiny  5  A.  115  ; 
BoUing  v.  Andereon,  10  A.  650.     Infra,  Till,  (d),  No.  32. 

16.  An  appeal  will  not  be  dismissed  for  want  of  citation,  If  waived  by  appellee. 
Anderecn  v.  BirdeaH,  19  L.  441. 

17.  Failure  to  serve  citation  in  due  time,  will  authorize  appellee  to  delay  his  answer 
until  the  expiration  of  the  period  allowed  him  by  law,  or,  perhaps,  to  require  a  new 
citation,  but  not  to  demand  the  dismissal  of  the  appeal.     Grove  v.  Harvey ,  3  R.  271. 

18.  Where,  by  consent  of  counsel,  an  order  has  been  entered,  remanding  the  record 
for  the  purpose  of  being  perfected,  coupled  with  an  agreement  that  the  whole  case  be 
submitted  on  written  arguments  within  a  certain  time,  appellee  will  be  considered  as 
having  renounced  any  right  to  move  for  a  dismissal  for  want  of  citation.  Escurieux  v. 
Oui^tw!,  4  R.  326. 

19.  The  true  meaning  of  act  22  March,  1843,  §  1,  No.  64,  is,  that  if,  at  the  same  term 
ai  which  judgment  has  been  rendered,  an  appeal  be  moved  for  in  open  court,  no  citation, 
or  other  notice  to  appellee  shall  be  necessary,  he  being  considered  as  in  court  during  the 
term,  and  bound  to  take  notice  of  what  passes ;  but  where  the  appeal  is  applied  for  at  a 
subsequent  term,  citation  is  necessary,  as  the  other  party  cannot  be  supposed  to  be  then 
in  attendance.     Prudhomme  v.  Edens,  6  B.  64 ;  McGcUam  v.  Police  Jury,  10  R.  20. 

20.  Where  the  clerk  has  neglected  to  deliver  copies  of  the  petition  and  citation  to  the 
sheriff,  to  be  served  as  required  by  art  581,  C.  P.,  on  parties,  residents  of  the  parish, 
who  were  made  appellees  in  the  petition,  further  time  will  be  allowed  to  have  them 
cited.     Lambeth  v.  Vawter,  6  R.  127. 

21.  Where  an  appeal  is  granted  on  motion  in  open  court,  at  the  same  term  at  which 
judgment  was  rendered,  no  citation  is  necessary.  IkabeUa  v.  Peeot,  2  A.  387  ;  Mitchell 
V.  Lay,  4  A.  514 ;  Tkompeovi  v.  Ohapmaan,  7  A.  257. 

22.  Where  an  appeal,  taken  from  a  judgment  homologating  a  tableau  of  distribution, 
filed  by  the  syndic  of  an  insolvent  estate,  was  not  granted  in  open  court,  none  but  the 
parties  cited  will  be  presumed  to  have  had  notice  of  it     Girod  v.  Creditors,  2  A.  546. 

23.  An  appellee  cannot  require  an  appeal  to  be  dismissed  because  he  has  not  been 
dted.  It  is  the  duty  of  the  clerk  to  issue,  and  the  sheriff  to  serve,  the  citation ;  and 
their  n^ect  of  duty  cannot  deprive  a  party  of  the  right  to  be  heard  on  appeal.  In 
tneh  case  further  time  will  be  allowed  to  cite  appellee.  Stat  20  March,  1839,  §  19. 
Brougeard  v.  Broueward,  2  A.  769  \  Commercial  Bank  v.  ViUavoso,  6  A.  542. 

24.  An  appeal,  applied  for  by  motion  at  a  term  succeeding  that  at  which  judgment 
was  rendered,  will  not  be  dismissed  on  the  ground  that  the  application  should  have  been 
by  petition  in  the  ordinary  form,  and  not  by  motion ;  but  in  such  case  appellees  must  be 
duly  cited.  Citation  is  only  dispensed  with,  when  the  motion  is  made  at  the  term  at 
which  judgment  was  rendered,  the  opposite  party  being,  by  a  fiction  of  law,  considered 
as  then  in  court.  Stats.  20  March,  1839,  §  19,  No.  53 ;  22  March,  l843,  §  1,  No.  64. 
SL  Avid  V.  Pichot,  3  A.  6 ;  Doreey  v.  HUh,  4  A.  106. 

25.  Where  an  appeal  is*  obtained  on  motion  at  a  term  subsequent  to  that  at  which 
jadgment  was  rendered,  and  appellant  neglects  to  direct  the  clerk  to  issue  citation,  and 
none  is  issued,  the  omission  must  be  considered  as  imputable  to  appellant  and  not  the 
elerk,  and  the  former  will  not  be  entitied  under  stat.  20  March,  1839,  §  19,  to  time  to 
oorrect  the  error.     lb, 

26.  The  sittings  of  the  late  district  court  of  the  first  judicial  district,  were  divided 
ktto  monthly  terms,  in  the  sense  contemplated  by  stat  22  March,  1843,  No.  64 ;  stat 
10  February,  1813,  §  5 ;  29  April,  1824.     lb. 

27.  Where  an  appellee,  by  his  attorney,  writes  at  the  foot  of  a  petition  of  appeal  and 
the  order  granting  it,  the  words,  ^  service  accepted,"  it  will  include  a  waiver  of  citation. 
JK0  T.  BMdm,  3  A.  258. 

28-  Acceptance  of  service  of  petition  of  appeal  by  an  attorney  at  law,  will  be  pre- 
flomed  to  have  been  authorized  by  his  client,  unless  the  latter,  by  his  own  affidavit  or 
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otherwise,  show  that  the  attorney  transcended  his  authority.     Ih,    Attorney,  II.  (a), 
2),  Nos.  1,  11.     Citation,  IV.  No.  13. 

29.  The  fact  that  appellee  himself,  .as  a  judge,  granted  the  appeal,  will  not,  when  in 
the  order  granting  the  appeal  he  expressly  declines  to  waive  any  of  his  personal  rights 
as  a  litigant,  excuse  the  omission  to  cite  him.     Gibtan  v.  Sdby^f  d  A.  317. 

30.  Where,  in  the  petition  of  appeal,  there  is  no  prayer  for  the  citation  of  any  appel- 
lee, the  omission  to  issue  citations  will  not  be  considered  as  negligence  on  the  part  of  the 
clerk.     Sapr<iy  II.  (b),  No.  15. 

31.  Where  no  petition  and  citation  have  been  served  on  appellee,  it  must  appear  from 
the  record  that  the  appeal  was  granted  on  motion  in  open  court,  or  it  must  be  dismissed. 
Sears  v.  WUU&n,  4  A.  525. 

32.  It  is  not  necessary,  that  the  petition  should  contain  an  express  prayer  that  appel- 
lee be  cited,  where  there  is  but  one  antagonist  party  to  be  brought  before  the  appellate 
court.  Cases  may  occur  where  it  might  be  necessary  to  point  out,  to  ministerial  officers, 
the  respective  persons  whose  citation  appellant  may  desire.  Arts.  573,  581,  C.  P.,  must 
be  construed  with  reference  to  the  liberal  spirit  of  stat.  20  March,  1839,  No.  53  ;  and,  in 
doing  so,  even  if  the  point  be  doubtful,  appellant  is  entitled  to  the  benefit  of  the  doubt. 
Ludeling  v.  FreUsen^  4  A.  534. 

33.  Under  the  peculiar  circumstances  of  Gibson's  case,  3  A.  317,  the  motion  to  dis- 
miss was  properly  sustained ;  but  we  are  not  satisfied  with  all  the  points  there  ruled,  nor 
were  they  all  indispensable  to  the  decision  of  the  motion.     Jb, 

34.  Where  a  judgment  was  rendered  and  signed  by  a  district  court,  for  the  city  of 
New  Orleans,  in  June,  an  order  of  appeal  granted  upon  motion  in  open  court,  in  July 
following,  will  not,  under  stat  22  March,  1843,  No.  64,  relieve  appellant  from  the  neces- 
sity of  citing  appellee ;  such  citation  being  dispensed  with  only  where  the  motion  has 
been  made  within  the  same  calendar  month  in  which  judgment  was  signed.  The  8tat« 
of  1843  is  applicable  to  the  present  district  courts  of  New  Orleans,  not  having  been  re- 
pealed by  stat  30  April,  1846,  organizing  those  tribunals.  Ouddy  v.  BeUeviUe  Iran 
Works  Co.  4  A.  582 ;  Pratt  v.  Ertnn,  5  A.  115. 

35.  The  terms  of  the  district  courts  of  New  Orleans  must  be  considered,  for  the  pur- 
pose of  appeal,  under  stat  22  March,  1843,  as  monthly,  although,  in  fact,  those  courts 
sit  continuously  from  November  to  July.     3, ;  State  v.  Langtony  6  A.  282. 

36.  Where  actual  citation  is  necessary,  and  its  omission  is  attributable  to  appellant, 
appellee,  upon  motion  seasonably  made,  may  have  the  appeal  dismissed.     3, 

37.  Where  citation  is  prayed  for  in  the  motion  for  appeal,  and  directed  to  issue  in  the 
order  of  appeal,  and  appellee  himself  abandons  a  rule  taken  by  him  in  the  lower 
court  to  dismiss  the  appeal,  such  abandonment  will  be  regarded  as  calculated  to  mislead 
the  clerk,  who  fails  to  issue  citation.  And  if  appellee  complain  of  its  absence,  the  error 
not  being  attributable  to  appellant,  time  will  be  granted  the  latter  to  correct  the  same. 
Act  20  March,  1839,  §  19.     Surgi  v.  New  Orleans,  13' A.  32. 

38.  Where  an  appeal  is  regularly  taken,  and  bond  duly  given,  and,  although  the 
petition  do  not  expressly  pray  for  citation,  one  is  yet  issued  by  the  clerk,  neither  his  de- 
linquency, nor  that  of  the  sheriff,  in  peHorming  their  respective  duties,  will  prejudice 
appellant ;  he  is  protected  by  act  20  March,  1839,  §  19.  Lewis  v.  Benneny  13  A.  259  ; 
Jones  V.  Gaperton,  14  A.  698. 

39.  Where  the  order  of  appeal  is  obtained,  the  bond  given,  and  the  transcript  filed, 
all  in  due  time,  a  new  citation  may  be  issued  and  served  more  than  twelve  months  after 
rendition  of  the  judgment  appealed  from.  The  case  is  covered  by  act  20  March,  1839, 
passed  since  the  case  of  Barremore,  supra.  No.  8.     Ib» 

40.  Where,  for  the  want  of  proper  citation,  a  cause  is  continued  until  a  particular  day, 
in  order  that  appellee  may  be  cited,  and  no  citation  is  issued  or  returned  under  the  order 
of  continuance,  the  appeal  will,  on  motion,  be  dismissed.     Lewis  v.  Bennen,  13  A.  259. 

41.  When  the  sheriff  returns  that,  after  due  and  diligent  search  and  enquiry,  he  could 
not  find  appellee,  of  whose  person,  from  the  facts  disclosed  by  the  record,  it  is  to  be  pre- 
sumed, that  he  has  had  the  legal  possession  and  custody,  as  sequestrator,  the  inability  to 
find  her,  for  the  purpose  of  serving  citation,  will  be  considered  as  a  fault,  imputable  to 
him,  and  not  appellant  The  latter,  entitled  to  relief  under  act  20  March,  1839,  No.  53, 
(act  14  March,  1855,  §  14,  No.  254,)  will  be  allowed  further  time  to  have  the  citation 
served.     MarshaU  v.  Watrigant,  13  A.  619. 

42.  For  the  time  within  which  motions  of  appeal  are  to  he  made,  see,  further,  Supra, 
II.  (b)  ;  and  as  to  how  far  appearance  and  answer  will  cure  the  want  or  defecte  ofcita" 
tion,  see  Infra,  VI.  (b). 

See  Supra,  III.  (a).  No.  12.    Infra,  VIII.  (d),  No.  12.     Citation,  IV. 
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(c)   On  Whom  and   Where  to  be  Made ;  Return  and  Proof  of  Service. 

1.  If  no  retam  of  citation  appear,  the  appeal  will  be  di^smissed.  Lambert  v.  Moore,  2 
M.  134  ;  IMUoUe  v.  AzSmOy  4  R.  424. 

2.  Neither  admission  of  service  by,  nor  service  on,  the  attorney,  is  good,  unless  his 
dient's  absence  fit>m  the  state  be  legally  proved.     LegUse  v.  Creditors,  4  N.  S.  238. 

3.  It  is  sufiftcient  to  maintain  the  appeal,  if  copies  of  the  petition  and  citation  come  up 
with  the  record  instead  of  the  originals.  La.  State  Bank  v.  Morgan,  4  N.  S.  344 ;  Har^ 
ris  ▼.  AOnuti,  12  L.  465. 

4.  If  appellee  reside  in  the  state,  service  of  citation  must  be  made  on  him ;  if  he ' 
reside  out  of  the  state,  on  his  attorney  at  law,  not  his  attorney  in  fact*     McMieken  v. 
Smith,  5  N.  S.  408 ;  Shcarp  v.  Martin,  4  L.  317. 

5.  Art.  582  C.  P.  authorizes  service  on  the  attorney  of  appellee  solely,  when  the 
latter  resides  out  of  the  state.  Where  he  resides  in  the  state,  service  must  be  on  the 
party  himself,  either  personally,  or  at  his  domiciL  5  N.  S.  427  ;  6  N.  S.  309  ;  8  N.  S. 
282;  7  L.  483;  10  L.  135,  580;  14  L.  292;  15  L.  140 ;  3  R.  1 ;  14  A.  698. 

6.  Where  citation  has  been  served  on  the  attorney  of  appellee,  it  must  appear  from 
the  record,  that  the  latter  is  a  non-resident,  or  the  appeal  will  be  dismissed.  McMieken 
V.  Smithy  5  N.  S.  428  ;  NuttaU  v.  KirkUmd,  8  N.  S.  282. 

7.  Under  act  1807,  §  19,  No.  1,  it  was  necessary  for  service  to  appear  by  affidavit ; 
but  if  the  sherifif  actually  swore  and  the  clerk  omitted  the  jurat,  appellant,  on  showing 
this  fact,  could  have  the  omission  supplied.    Breamtx  y.  Greaud,  5  N.  S.  510. 

8.  Where  appellee  is  a  non-resident  and  has  two  attorneys  on  record,  citation  on 
either  suffices.     McMieken  v.  RUey,  7  N.  S.  395. 

9.  A  clerical  error  of  the  sheriff  in  the  return,  as  where  he  returns  '*  citation  served 
on  A.  B.,  (xppeUant,"  instead  of  "  appellee,"  does  not  vitiate  it.  Bell  v.  Williams,  3  L. 
251. 

10.  Citation  cannot  be  proved,  as  a  matter  en  pais  ;  it  must  appear  of  record,  or  at 
least  be  established  by  the  party's  written  admission.     Plauche  v.  Marigny,  6  L.  115. 

11.  Service  at  appellee's  last  domicil,  he  at  the  time  residing  in  the  state,  is  insuffi- 
cient ;  it  should  be  at  his  usual  residence.     Veuve  v.  Righter,  6  L.  139. 

12.  Appellee's  occasional  absence  from  the  state  does  not  dbpense  with  service  at  his 
damtciL     Gool^  v.  Seymour,  9  L.  276. 

13.  An  affidavit,  showing  that  at  the  time  of  service  on  the  counsel  of  appellee,  the 
latter  resided  in  another  state,  will  make  the  service  good.     lb, 

14.  Where  citation  has  not  been  returned  by  the  sheriff,  and  does  not  accompany  the 
record,  the  appeal  will  be  dismissed.     Tompkins  v.  Bradford,  10  L.  484. 

15.  Citation  of  a  mercantile  firm,  by  handing  it  to  their  clerk,  without  stating  at  what 
pittce,  is  insufficient.  Service  of  citation  of  appeal  must  be  made  in  the  same  manner  as 
when  a  defendant  is  cited  before  a  court  of  original  jurisdiction.  Hunstock  v.  Creditors, 
10  L.  489 ;  Kendrick  v.  Kendrick,  19  L.  38.     Citation,  II.  No.  27. 

16.  Appellee's  residence  may  be  shown  aliunde,  by  affidavit  in  the  supreme  court,  to 
be  in  another  state,  and  service  on  his  attorney  will  be  good,  although  he  state  in  his 
original  petition  that  he  is  a  resident  of  the  state.     Kimball  v.  Dunn,  12  L.  445. 

17.  A  return  of  service  on  appellee's  attorney,  if  not  personal,  need  only  show  that 
the  petition  and  citation  were  left  at  his  domicil.     lb. 

18.  The  return  need  not  state  that  copies  of  the  petition  and  citation  were  left  at 
appeUee's  usual  domicil,  when  it  is  not  shown  he  had  several.     lb. 

19.  Service  on  appellee,  at  another's  domicil,  is  not  good,  if  it  be  not  recited  also 
that  appellee  lived  with  such  person.     Briggs  v.  Briscoe,  12  L.  468. 

20.  Where  appellee  cannot  be  found  after  diligent  search,  service  should  be  made  on 
hb  attorney.     C.  P.  582 ;  lb. ;  infra.  No.  31. 

21.  Service  on  a  person  descrit>ed  as  "^  administrator  "  of  defendant,  when  nothing  in 
the  record  shows  that  he  really  is  such,  or  has  the  capacity  to  represent  the  heirs,  is 
innifficient,  and  the  appeal  will  be  dismissed.     GiU  v.  Hudson,  12  L.  553. 

22.  A  return  of  service  by  a  constable,  the  sheriff,  under  art.  765  C.  P.,  being  author- 
ized to  execute  process  by  constables,  is  sufficient  proof  thereof.  Graham  v.  Gibson,  14 
L.  149.    EviDKHCK,  II.  No.  9. 

23.  Counsel,  who  alleges  that  his  client  is  not  a  resident  of  the  state,  will  not  be  per- 
mitted to  oontradtct  his  allegation,  and  object  to  service  on  him  as  his  attorney.  Heath 
T.  Vaugkt,  16  L.  515.     Evidence,  XII.  (j)?  ^)»  ^o-  ^* 

24.  On  an  appeal  by  defendant,  ^m  a  judgment  in  favor  of  the  state,  for  a  recogni- 
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zance  entered  into  bj  him,  the  district  attorney  who  obtained  the  judgment  is  the  proper 
person  on  whom  to  serve  citation.     State  v.  Plazencia,  6  R.  441. 

25.  Service  on  an  agent  of  an  attorney  at  law,  representing  an  absentee,  is  insufficient. 
dark  V.  Delahaussaye,  9  R.  5. 

26.  The  court  will  not  permit  the  carelessness  of  the  returning  officer  in  the  obvi- 
ous omission  of  a  word  in  his  return,  to  deprive  a  party  of  the  benefit  of  his  appeal. 
Such  a  case  comes  completely  within  the  scope  of  act  20  March,  1839,  $  19,  No.  53. 
OuOiber  v.  JotManc,  1 2  A.  237. 

27.  So,  where  the  return  on  the  citation  recites,  that  the  original  had  been  received 
with  a  copy,  and  copy  of  apftal,  and  that  the  9axd  copies  had  been  served,  etc.,  the  words 
copy  of  appeal  will  be  understood  to  mean,  copy  of  petition  of  appeal;  they  would  be 
otherwise  insensible,     lb. 

28.  A  prayer  for  citation  is  not  indispensable  in  a  petition  of  appeal.  When  the 
names  of  appellees  are  not  designated  to  the  clerk  through  appellant's  fault,  in  tho^e 
cases  in  which  he  should  have  named  them,  as  sometimes  undoubtedly  he  should  do, 
the  appeal,  on  a  proper  motion,  will  be  dismissed.  But  appellant  will  not  be  considered 
in  fault  for  not  designating  the  names  of  appellees,  about  whom  there  could  be  no  mis- 
take, in  a  case  where  the  clerk  has  notice,  that  citations  are  necessary  by  the  filing  of 
the  petition  of  appeal.     Barton  v.  Kavanaugh^  12  A.  332. 

29.  Thus ;  an  appeal  from  a  judgment  in  favor  of  a  husband  and  wife,  sole  plaintiffs, 
uniting  in  a  common  demand,  will  not  be  dismissed  because  they  have  not  been  cited, 
the  petition  containing  no  prayer  to  that  effect.     Ih. 

30.  The  general  rule  is,  that  neither  admission  of  service  by  the  attorney,  nor  service 
on  him,  is  good,  unless  appellee's  absence  from  the  state  be  legally  proved.  Marshall  v. 
Watrigant,  13  A.  619. 

31.  But  where,  in  an  action  for  freedom,  against  appellant,  claiming  to  be  her  own- 
er, appellee,  sequestering,  causes  herself  to  be  placed  in  the  sheriff^s  custody,  she  is 
bound  to  remain  there,  whether  released  upon  bond  or  not,  until  the  final  termination  of 
the  suit.  C.  P.  280  ;  her  removal  to  another  parish,  out  of  the  jurisdiction  of  the  court, 
being  in  violation  of  law,  relieves  appellant  from  the  necessity  of  seeking  for  her  else- 
where ;  and  serviee  upon  her  attorney  will  be  as  good  as  if  she  had  departed  from  the 
state.     IIk 

32.  When,  appellee  being  a  resident  of  the  state,  citation  is  improperly  served  upon 
his  counsel,  appellant,  to  whom  the  fault  is  not  imputable,  will  be  allowed  a  continuance 
to  have  proper  service  made.     Jimes  v.  CapertOHj  14  A.  698.    Supra,  (b).  No.  38. 

See  Citation,  IL  III. 

V.  Op  the  Paetibs. 

(a)  In   General, 

1.  When  an  intervenor  in  an  attachment  suit  appeals  by  motion  from  a  judgment  dis- 
missing his  intervention  and  in  favor  of  plaintiff*,  against  the  garnishees,  the  latter,  who, 
as  sureties,  have  signed  the  intervenor's  bond,  given  in  favor  of  plaintiff*,  et  aLy  must  be 
considered  as  parties  to  the  appeal ;  they  could  not  themselves  be  permitted  to  allege 
otherwise.     Conery  v.  Wehb,  12  A.  282.     Supra,  III.  (b).  No.  28. 

2.  For  those  who  are  to  be  considered  as  parties  appellant^  and  their  capacity  as  suck, 
see  Supra,  II.  (b).  For  those  who  are  to  be  considered  as  parties  appeUses,  see  Supra, 
III.  (b)  ;  Infra,  VI.  (a). 

(b)    Who  must  be  made  Parties  ;  and  haw  far  Those  Not  Parties  are  Affected  by,  or 

can  Avail  themselves  of,  the  AppeaL 

I)  In  General. 

1.  A  judgment  cannot  be  disturbed,  nor  can  its  correctness  be  questioned,  either  in 
favor  of,  or  against  one,  not  a  party  to  the  appeal.  6  N.  S.  97  ;  8  N.  S.  156  ;  6  L.  72, 
697  ;  8  L.  217 ;  10  L.  229 ;  6  A.  35  ;  7  A  18,  133,  672 ;  8  A.  121 ;  9  A.  422,  545 ; 
10  A.  53,  125,  352 ;  10  A.  429,  646;  13  A.  177,  407  ;  14  A.  663.  Jkjra,  VI.  (a), 
No.  16 ;  VIII.  (b),  No.  13.    Judgment,  V.  (a),  1),  No.  21. 

2.  A  defendant,  who  has  not  appealed,  cannot  avail  himself  of  the  appeal  of  his  oo- 
defendant.     PlauchS  v.  Gravier,  6  N.  S.  598. 

3.  A  party,  against  whom  judgment  is  given,  cannot,  when  he  does  not  appeal,  avail 
himself  of  its  reversal,  on  the  appeal  of  a  party  joined  with  him  in  the  inferior  court 
Millaudon  v.  Oajus,  6  L.  228. 
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4.  Where  there  are  sereral  opposing  claimants  to  plaintifik,  whose  demands  were 
sererallj  passed  upon  bj  the  judgment  below,  none  of  them  can  be  heard  on  appeal, 
bot  such  as  are  actually  appellants.     Abat  v.  Nartigue^  8  L.  192. 

5.  All  the  appellees,  plaintiffs,  must  be  cited,  or  the  appeal  will  be  dismissed.  Percg 
T.  MiOaudon,  12  L.  271. 

6.  All  the  intervening  parties  to  a  suit,  having  an  interest  in  the  judgment  appealed 
firom,  must  be  made  parties  to  the  appeal,  or  it  will  be  dismissed  with  costs.  Kellogg  v. 
Chri,  15  L.  362 ;  Swearingen  v.  McDanid,  12  R.  203. 

7.  All  parties,  interested  that  the  judgment  should  remain  undisturbed,  must  be  made 
parties  to  the  appeal,  or  it  will  be  dismissed.  16  L.  109 ;  3  B.  436  ;  5  R.  224 ;  9  B. 
Sd6  ;  12  R.  180,  203  ;  8  A.  367 ;  11  A.  674 ;  14  A.  315. 

8.  A  and  B  sue  as  heirs,  and  judgment  in  favor  of  A,  and  against  B.  Defendant 
akme  appeals,  alleging  in  his  petition  that  he  complains  only  of  so  much  of  the  judgment 
as  was  in  fiivor  of  A.  On  the  trial  of  the  appeal  B  intervened.  Hdd,  that  not  having 
appealed,  he  cannot  interfere  without  defendant's  consent;  and  that  so  much  of  the  judg- 
ment only  as  was  in  favor  of  A  is  before  the  court.     Kemp  v.  Womacky  1  R.  369. 

9.  Action  by  transferree  of  instalments  due  for  price  of  land.  Defendant  pleaded  a 
deficiency  in  quantity,  claimed  a  diminution  of  the  price  and  prayed  that  his  vendors 
might  be  made  parties,  and  condemned  to  refund  a  portion  of  the  amount  already  paid. 
Judgment  for  plaintiff,  and  appeal  by  defendant,  plaintiff  alone  being  cited.  Beldj  that 
the  vendors  stood  towards  defendant  in  the  capacity  of  plaintiffs,  and  should  have  been 
made  appellees ;  and  that  the  appeal  must  be  dismissed  for  want  of  proper  parties. 
Moore  v.  Jtutheffordy  3  R.  60. 

10.  On  appeal  from  a  judgment  in  an  action  on  a  joint  contract,  all,  required  to  be 
parties  below,  must  be  made  parties,  and  tills,  though  a  part  only  have  appealed,  or 
the  appeal  will  be  dismissed.  Those,  who  have  not  appealed,  must  be  cited  as  appellees. 
Drew  V.  MekisoHy  3  R.  140 ;  Duggan  v.  JDe  Lizardi,  5  R.  224. 

11.  A  vendor,  who  appeals  from  a  judgment  in  favor  of  plaintiffs,  in  a  revocatory 
action  to  rescind  a  sale,  must  make  the  vendee  a  party,  or  the  appeal  will  be  dismissed. 
So,  the  vendee  must  be  made  an  appellee,  when,  the  judgment  being  against  plaintiffs, 
they  appeaL     Dunuu  v.  Lefebrtj  10  R.  399. 

12.  It  is  the  practice  of  the  supreme  coui*t,  to  notice  ex  officio^  and  without  a  motion 
to  dismiaHy  the  want  of  proper  parties  for  a  final  decree.  Swearingen  v.  McDaniely  12 
R.  203 ;  Succeuion  of  Perry,  4  A.  577  ;  Robert  v.  Ride,  11  A.  409.  Infra,  VI.  (c). 
No.  18. 

13.  A  sheriff,  made  a  party  to  proceedings  by  injunction,  only  for  the  purpose  of 
notifying  him  that  the  execution  of  the  writ  in  his  hands  has  been  suspended,  having  no 
interest  in  the  result,  need  not  be  made  a  party  to  any  appeal  from  the  judgment  below. 
BoguiOe  ▼.  Faille,  1  A.  204 

14.  A  sheriff,  though  defendant  in  an  action  to  enjoin  an  execution,  need  not  be  made 
a  party  to  an  appeal  by  co-defendants,  plaintiffs  in  execution,  from  a  judgment  perpetu- 
ating the  injunction,  where  the  judgment  is  not  attempted  to  be  amended  to  his  preju- 
dice.    Hobgood  v.  Brown,  2  A.  323. 

15.  A  judgment  in  an  action  by  the  owner  of  a  building,  praying  for  a  distribution  of 
a  balance  due  the  builder  among  the  laborers  and  furnishers  of  materials,  who  had  pre- 
sented him  with  their  accounts  under  the  stat  18  March,  1844,  No.  66,  admitting  any 
claimant  to  a  participation  in  the  fund,  cannot  be  examined  on  appeal,  where  the  party 
dissatisfied  has  not  appealed.     Hale  v.  WiU$,  3  A.  504. 

16.  Where  a  judgment  is  rendered  against  one  of  two  defendants,  but  in  favor  of  the 
other,  and  the  former  appeals,  but,  asking  no  judgment  against  his  co-defendant,  does  not 
make  him  a  party,  and  plaintiff  acquiesces  in  the  judgment  in  favor  of  the  latter,  by 
snfierisg  it  to  become  final  without  appealing,  he  cannot  have  the  appeal  dismissed 
because  defendant,  in  whose  favor  judgment  was  rendered,  is  not  a  party  to  the  appeal. 
Campbell  v.  AreenoMX,  3  A.  558. 

17.  Where  plaintiff  claiais  a  fourth-interest  in  a  slave,  and  certain  persons  intervene, 
claiming  the  other  three-fourths,  the  former  may  appeal  from  a  judgment  dismissing  the 
action  without  making  the  interveners  parties.  They  might  choose  to  submit  to  the 
decree,  and  plaintiff  has  a  right  to  have  his  claim  considered.    Gib$on  v.  White,  4  A.  14. 

18.  Where  one  of  two  appellees  has  not  been  cited,  the  judgmoit  cannot  be  touched, 
80  fitf  as  he  is  concerned ;  but  the  omission  is  no  obstacle  to  the  consideration  of  the 
case,  ss  to  the  party  cited,  where  the  interests  of  the  two  are  separate,  and  susceptible  of 
being  separately  determined.  Baeehue  v.  MoreaUf  4  A.  313 ;  Lynch  v.  Williams,  6  A. 
79 ;  Boykin  v.  ffBara,  lb.  115. 
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19.  Unless  all  the  parties  interested  be  cited  or  appear  in  the  appellate  eonrt,  the 
appeal  will  be  dismissed.     LobeUe  v.  LobeUe,  5  A.  174. 

20.  Where  plaintiff  in  injunction  prays,  that  the  sheriff  be  cited  as  well  as  plaintiff  in 
execution,  and  for  damages  against  both,  but  joins  no  issue  with  the  sheriff  who  is  not 
a  party  to  the  trial,  he  need  not  be  made  a  party  to  the  appeal.  Francis  v.  Scatty  5  A, 
668. 

21.  An  agreement  by  counsel,  that  a  judgment  may  be  rendered  at  chambers,  and  an 
appeal  granted  on  motion  of  any  of  the  parties,  as  though  taken  in  open  court,  will  not 
dispense  with  the  necessity  of  making  proper  parties,  and  complying  with  the  other  for- 
malities of  law.      WiUiams  y.  Courtney.,  8  A.  63. 

22.  The  true  test  of  the  necessity  of  making  one  a  party  to  an  appeal  is  his  interest 
in  the  maintenance  of  the  judgment  from  which  the  appeal  is  taken.  So,  where  a 
reversal  of  the  judgment  as  between  plaintiff  and  defendant  can  have  no  effect  upon  a 
co-defendant,  against  whom,  even  if  made  a  party  to  the  appeal,  neither  of  the  former 
could,  in  any  event,  have  any  recourse,  he  need  not  be  made  a  party.  He  has  no  inter- 
est in  the  success  of  either.     Ivy  v.  Lhuk^  1 1  A.  486. 

23.  An  appeal  from  the  hojnologation  of  an  assessment  by  commissioners  for  opening 
streets,  under  act  3  April,  1832,  can  only  benefit  appellants.  Jamison  v.  New  Orleans^ 
12  A.  346.    JuDGMBNT,  XV.  (e),  Nos.  34,  35. 

24.  In  a  revocatory  action  against  a  judgment  debtor,  to  annul  a  donation  by  him  to 
co-defendants  and  to  compel  a  contribution  by  them  to  plaintiff's  claim,  they  must  be 
made  parties  to  an  appeal  by  the  debtor  from  a  judgment  in  plaintiff's  favor.  They 
were  necessary  parties  in  the  court  of  the  first  instance,  and  are  interested  in  maintain- 
ing the  judgment  against  the  debtor,  to  lessen  the  amount  of  their  contribution  to  plain- 
tiff's ckim.     Folger  v.  Rouanet,  13  A.  296. 

25.  Where  a  judgment,  distributing  the  proceeds  of  a  steamboat,  allots  the  whole  fiind 
to  appellees  in  preference  to  other  claimants,  the  latter,  who  are  entitled  to  nothing  under 
the  judgment,  and,  consequently,  can  lose  nothing  by  its  reversal,  need  not  be  made 
parties  to  an  appeal  therefrom.     Gonery  v.  CUxrk^  13  A.  313. 

26.  An  intervener,  who  has  not  appealed  from  a  judgment  taking  no  notice  of  his 
demand,  cannot  be  heard  in  the  appellate  court.  Cokman  v.  Haight^  14  A.  564.  Bat 
see  Infroy  IX.  (g),  1),  No.  9. 

27.  Defendant,  condemned  to  pay  a  certain  sum  by  a  judgment  exonerating  her  co- 
defendant  from  all  liability,  need  not  be  made  a  party  to  an  appeal  against  the  latter  by 
plaintiff.     Elam  v.  Barr,  14  A.  671. 

28.  Seizing  creditors,  over  whom  a  preference  is  claimed  upon  the  proceeds  of  a  sale 
by  a  third  opponent,  must  be  made  parties  to  an  appeal  by  the  latter  from  a  judgment 
against  him.     Taylar  v.  CaUowayj  14  A.  688. 

2)  Garnishees,  Partners,  Sureties,  and  Warrantors, 

1.  A  garnishee  has  no  right,  on  appeal,  to  contest  plaintiff's  claim  against  defendant, 
when  the  latter  has  not  appealed.  Ifanna  v.  Louring,  10  M.  568.  Attachment,  X. 
(a),  1),  No.  1. 

2.  When  plaintiff  appeals  from  a  judgment  in  favor  of  defendant,  third  persons,  called 
in  warranty,  must  be  made  parties,  or  the  appeal  will  be  dismissed.  This  rule  does  not 
rest  upon  a  merely  technical  ground.  Its  object  is  to  speed  the  administration  of  justice, 
prevent  a  multiplicity  of  appeals,  and  secure  the  rights  of  the  warrantors  under  all  con- 
tingencies. Nor  can  it  be  urged  that,  the  bond  being  given  for  costs  only,  if  the  clerk, 
the  only  party  in  interest,  be  satisfied,  defendant  and  his  warrantors  cannot  complain. 
C.  P.  575,578;  9  L.  471 ;  12  L.  474;  12  R.  180 ;  8  A.  63, 71;  9  A.  98,  485;  10  A. 
232  ;  12  A.  71 ;  14  A.  201,  315.     Supra,  III.  (b),  No.  24. 

3.  Where  only  one  partner  of  a  firm  joins  issue  in  the  court  below  and  appeals,  this 
court  cannot  inquire  whether  the  other  were  legally  cited,  or  whether  a  curator  ad  hoe 
should  have  been  appointed  to  defend  him.     Chapman  v.  Early ,  12  L.  230. 

4.  When  the  surety  in  injunction  is  not  before  the  court  on  appeal,  no  judgment  for 
interest  or  damages  can  be  pronounced  against  him  on  dissolving  the  injunction.  Spur^ 
lock  V.  Hunter,  12  L.  564 ;  Davis  v.  CarroO,  11  A.  705.  Supra,  II.  (b).  No  7.  Judg- 
HENT,  V.  (b),  No.  9. 

5.  When  there  is  an  agreement  of  record,  that  the  case  shall  first  be  tried  between  the 
original  parties,  warrantors  need  not  be  made  parties.     Beard  ▼.  Poydras^  13  L.  83. 

6.  Where  a  judgment  is  reversed  as  to  the  principal,  it  is  also  reversed  as  to  the 
surety,  though  not  a  party  to  the  appeal     Brashear  v.  OarUn,  19  L.  395. 
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7.  Where  the  surety  appeals  from  a  jadgment  rendered  against  him  and  his  principal, 
and  which  has  already  been  reversed  on  an  appeal  by  the  latter,  the  appeal  will  be  dis- 
iniaaed.     lb.    Judgment,  XV.  (a),  3). 

8.  Where,  in  an  action  against  a  drawer  and  accommodation  indorsers,  there  was 
judgment  for  plaintiff  against  the  drawer  for  a  part  of  the  amount  claimed,  but  against  him 
as  to  the  indorsers,  and  he  appealed  from  so  much  of  the  judgment  as  was  in  favor  of 
the  latter,  without  making  the  drawer  a  party  ;  held^  that  as  to  the  latter,  the  judgment 
cannot  be  changed,  nor  increased  as  to  the  indorsers,  who  must  be  viewed  as  her  sureties, 
and  cannot  be  made  liable  for  a  larger  sum  than  the  principal  debtor.  Tenney  v.  Bussellj 
IR.449. 

9.  Defendants,  sued  as  maker  and  indorser,  severed  in  their  defence.  There  was 
judgment  in  favor  of  plaintiff  against  the  maker,  but  against  him  as  to  the  indorser ; 
and  he  appealed  from  the  latter  i^ne.  On  a  motion  to  dismiss,  on  the  ground  that  the 
maker  was  not  a  party ;  kM,  that  defendants  having  severed  in  their  defence,  and 
their  interests  being  distinct,  it  was  unnecessary  to  cite  a  party  who  had  no  interest  in 
the  matter  in  controversy  between  his  co-defendant  and  plaintUSf.  Gordon  v.  Dreux,  6 
R.399. 

10.  The  rule,  that  all  parties  to  a  judgment  must  be  made  parties  to  the  appeal,  is 
only  deviated  fiom  in  case  of  merely  nominal  parties  without  interest  Gibson  v.  SMi/^ 
3  A.  317. 

11.  Where,  on  dissolving  an  injunction,  judgment  was  rendered  against  plaintiff  and 
his  surety  in  soUdo  for  interest  and  damages,  and  the  former  appeals,  the  latter  must  be 
eited  as  appellee,  <m:  the  appeal  will  be  dismissed.  He  is  not  a  merely  nominal 
partj.     Sk 

12.  Where  plaintiff  in  execution  obtains  judgment  under  act  20  March,  1839, 
No.  53,  against  a  garnishee,  from  the  judgment  against  whom  defendant  appeals,  the 
eamishee  must  be  made  party  to  the  appeal,  or  it  will  be  dismissed.  Beins  interested 
^ule  judgment,  it  can  nUr  be  affirm^  nor  reversed  without  giving  him  an  oppoi- 
tonitj  of  being  heard.  So,  in  an  attachment  suit  begun  by  garnishment,  plaintiff,  in 
appealing  from  a  judgment  of  dismissal,  must  make  the  garnishees  parties.  Copley  v. 
JhuMCF,  3  A.  623 ;  Eohinson  v.  MiUer,  14  A.  222. 

13.  Where  no  judgment  has  been  rendered  in  the  lower  court  as  to  a  surety,  a  party 
to  the  suit  hot  not  to  the  appeal,  none  can  be  rendered  against  him  by  the  appellate 
ooart ;  but  plaintiff's  right  to  proceed  against  him  will  be  reserved.  WaHUs  v.  Robert- 
son, 10  A.  215.     Infra,  IX  (g),  1),  No.  9. 

14.  Where  judgment  settles  the  account  of  each  of  three  partners  with  the  firm  which 
they  have  composed,  and,  from  the  shape  of  the  pleadings,  cannot  be  divided,  so  as  to  be 
reexamined  in  the  appellate  court,  but  must  be  considered,  if  at  all,  as  a  whole,  on  appeal 
by  one  of  the  partners,  the  other  two  must  be  made  parties.  HiU  v.  Levinson,  10  A. 
574. 

15.  On  appeal  from  proceedings  by  a  judgment  creditor  against  garnishees,  the  orig- 
inal judgment  debtor  need  not  be  made  a  party ;  having  no  interest  in  the  controversy, 
he  is  not  a  necessary  party.    JSHder  v.  Rogers,  11  A.  606.    [Merrick,  C.  J.,  doubting.] 

16.  Where  one  of  two  commercial  partners,  against  whom  judgment  has  been  ren- 
dered in  soHdoy  takes  an  appeal,  alleging  that  the  partnership  is  dissolved,  without  mak- 
ing his  copartner  a  party,  the  appeal  will  be  dismissed.  Such  copartner,  the  judgment 
against  whom  cannot  be  disturbed,  is  interested  that  it  should  be  maintained,  for,  on  pay- 
ment thereof^  he  could  call  upon  appellant  for  his  contribution.  Satix  v.  Lefevre,  12 
A  757. 

17.  A  judgment  in  favor  of  defendant  against  a  warrantor  will  not  be  amended,  when 
the  huter,  who  spears  only  to  move  for  a  dismissal  of  the  appeal,  as  against  himself,  has 
not  been  made  a  party  to  the  bond  of  appeal  taken  by  the  former.  Long  v.  BameSy  13 
A  392. 

18.  Where  plaintiff  obtains  judgment  against  defendant,  and  defendant  against  his 
warrantor,  and  the  latter  two  appeal,  it  is  no  concern  of  plaintiff,  that  the  warrantor,  by 
neglecting  to  file  a  bond,  has  abandoned  his  appeal ;  against  him  plaintiff  is  entitled  to 
no  judgment,  and  so  cannot  pray  for  the  dismissal  of  defendant's  appeaL  Wood  v.  Iftn^ 
rdl,  14  A.  61. 

19.  An  appeal  will  be  dinnissed  for  the  omission  of  a  proper  party,  if  brought  to  the 
notice  of  the  court  But  appellee's  failure  to  do  so  cannot  enable  appellant  to  profit 
by  his  own  omission  and  to  ^^orce  a  judgment  of  reversal  against  one  not  a  party  there- 
to.   So,  where  an  attachment  is  dissolved  and  a  bond  of  release  cancelled  by  an  interlo- 
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cutoty  decree,  which  is  reversed  on  appeal  bj  plaintiff  from  the  final  judgment  against 
hiro,  the  surety,  if  not  a  party  to  the  appeal,  cannot  be  affected  by  the  judgment  of  re- 
versal. Lave  V.  McGomas^  14  A.  201.  \^BtU  see  dissenting  opinion  of  Merrick, 
C.  J.,  in  this  case,  Judgment,  XV.  (d),  Nos.  29,  30.] 

20.  An  appeal  by  defendant,  who  does  not  make  his  warrantor  a  party,  will  be  dis- 
missed ;  but,  if  he  abandon  his  right  of  appeal  against  such  warrantor,  it  will  be  main- 
tained. Scuddy  V.  Shaffer^  14  A.  569.  \_The  court  relies  upon  the  authorities^  supra, 
^o.  2  ;  those  authorities  establish  quite  a  different  doctrine.'] 

3)  Insolvency,  Marriage^  Partition^  Succession,  and  Tutorship. 

1 .  Where,  after  judgment  between  an  executor  and  curator,  in  a  suit  by  the  former  to 
annul  an  act,  by  which  the  testator  has  revoked  his  testament,  the  curator  has  been  dis- 
charged, without  opposition  from  plaintiff,  prior  to  the  latter*s  appeal,  and  the  curator, 
and  not  the  heirs,  who  had  taken  possession  of  the  estate,  is  made  appellee,  the  appeal 
will  be  dismissed.     Davis  v.  Chapier,  4  L.  133. 

2.  Where,  from  a  judgment  in  favor  of  a  wife  against  her  husband,  the  latter's  credit- 
ors, who  have  intervened,  appeal,  the  wife,  who  has  not  herself  appealed,  can  obtain  no 
amendment  of  a  judgment  of  which  defendant  has  not  complained.  Foster  v.  Foster^ 
6  L.  26. 

3.  A  husband,  necessarily  a  party  to  a  suit,  to  protect  his  wife's  interests,  must  be 
made  a  party  to  the  appeal.  So,  where  a  judgment  is  rendered  for,  or  against,  the  wife, 
in  which  she  has  a  personal  interest,  even  when  she  is  sued  as  executrix,  her  husband 
must  be  joined,  and  cited  in  the  appeal  Lanoue  v.  Heed,  7  L.  112 ;  Wells  v.  Scott,  10 
L.  401.     Supra^  I.  (e)  ;  IV.  (a).  No.  4.     Pleading,  I.  (c),  1),  b. 

4.  In  a  case  of  partition,  all  co-proprietors  of  the  property  to  be  divided  must  be 
made  parties  to  the  appeal ;  if  they  refuse  to  join  in  the  appeal,  they  should  be  cited  as 
appellees.  The  court  cannot  enquire  into,  or  revise,  a  judgment  ordering  a  partition  of 
the  common  property,  in  the  absence  of  any  of  the  co-partageants.  C.  C.  1230,  1231, 
1234,  1246;  C.  P.  1024,  1025 ;  Traverso  v.  Row,  10  L.  502 ;  Farrar  v.  Newport,  17 
L.  346  ;  Dumas  v.  Lefebvre,  10  R.  401. 

5.  An  appeal  cannot  be  maintained  from  the  refusal  of  the  judge  to oider  a  resale  of 
minor's  property,  when  the  bond  is  only  given  to  the  under-tutor,  and  neither  he  nor  any 
other  parties  are  cited.     Hutchiss  v.  Dodd,  10  L.  539. 

6.  A  creditor  in  concurso,  in  whose  favor  judgment  has  been  rendered,  on  a  tableau 
of  distribution,  securing  him  a  privilege  or  mortgage,  must  be  made  party  to  any  appeal, 
by  another  creditor  or  the  syndic,  for  the  purpose  of  reversing  such  judgment  Garcia 
V.  Oreditorsy  3  R.  436. 

7.  Where  a  mortgage  creditor  of  an  insolvent,  who  has  made  a  cession,  appeals  from 
a  judgment,  allowing  sums  claimed  by  certain  law  officers  for  their  fees,  the  latter  must  be 
made  parties.  It  is  not  enough  that  the  syndic,  who  has  no  interest  in  a  contest  between 
privileged  creditors  as  to  their  relative  rank,  should  be  cited.  Gassidy  v.  Creditors,  6 
R.  303. 

8.  The  assignee  is  not  to  be  made  party  to  an  appeal  taken  by  a  bankrupt,  declared 
such  under  act  19  August,  1841,  from  a  judgment  against  him  for  an  amount  due  minors 
under  his  care.     Collins  v.  Marshall,  10  R.  112. 

9.  In  a  suit  for  freedom  against  the  curator  of  a  succession,  and  the  tutrix  of  the  heirs, 
judgment  was  rendered  for  plaintiff,  and  the  tutrix  alone  appealed,  without  making  the 
curator  a  party  ;  held,  that  the  demand  was  indivisible,  and  the  judgment  joint ;  that  it 
cannot  stand  as  to  the  curator  and  be  reversed  as  to  the  heirs  ;  that  no  appeal  having 
been  taken  by  the  curator  within  the  time  prescribed  by  law,  the  judgment  had  become 
final  as  to  the  succession ;  and  that  as  the  succession  is  concluded,  so  are  the  appellants. 
Appeal  dismissed.     Andat  v.  Gilly,  12  R.  323. 

10.  Where  defendant  dies  pending  his  suspensive  appeal  from  a  judgment  in  favor  of 
plaintiff  for  a  community  debt,  and  his  widow  is  appointed  administratrix  and  accepts 
the  community,  but  is  no  party  to  the  appeal,  except  as  tutrix  of  her  minor  children,  the 
judgment  below,  if  affirmed  in  general  terms  without  any  reference  to  the  parties,  will 
bind  only  the  minors,  without  affecting  the  community  represented  by  the  administratrix, 
or  her  personally.     Saulet  v.  Trepagnier,  2  A.  427. 

11.  On  appeal  from  a  judgment  on  an  opposition  to  a  curator's  tableau  of  distribution, 
absent  creditors  who  never  appeared  in  the  court  below,  nor  claimed  to  be  such,  and 
were  placed  on  the  tableau  by  the  curator  for  the  protection  of  his  own  interest  as 
surety  of  the  deceased,  need  not  be  made  i^pellees,  though  their  claims  were  opposed 
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hy  appellants.    It  is  enough  that  the  curator,  the  real  appellee,  be  cited.     Succession  of 
Aonigomery^  2  A.  469. 

12.  Where  one  of  the  defendants  in  an  action  of  partition  dies  while  the  case  is  pend- 
ing in  the  court  of  the  first  instance,  and  it  is  afterwards  decided  without  his  heirs  hav- 
ing been  made  parties,  the  appeal  will  not  be  dispiissed,  but  the  case  remanded,  that 
the  heirs  may  be  made  parties  to  the  action.  C.  P.  120;  Bates  v.  Weatkershy,  2 
A.  484. 

13.  In  the  general  administration  of  an  insolvent's  effects,  the  syndic  represents  the 
creditors,  but  in  the  eoncurso  they  act  in  their  own  names.  The  decision  upon  each 
claim  is  a  separate  judgment,  belonging  to  the  party  in  whose  favor  it  is  rendered,  which 
cannot  be  disturbed  on  appeal  unless  he  be  cited  or  made  a  party.  The  syndic  may 
appeal  from  the  judgment  rendered  upon  any  one  claim,  and  litigate  it  with  the  holder ; 
if  he  do  not,  any  creditor  may ;  but  if  neither  appeal,  there  can  be  no  adjudication  upon 
their  righto  in  the  supreme  court  2  A.  546,  994;  4  A.  450  ;  12  A.  774.  Jnfray  IX. 
(g),  2),  No.  21. 

14.  Where  a  judgment,  homologating  an  executor's  final  tableau  of  distribution,  ap- 
proves his  payments  and  allows  all  the  claims  against  the  succession,  save  one  set  up 
against  the  universal  legatee  by  a  legatee  of  the  usufruct  of  the  succession,  who  has 
opposed  the  tableau,  and  directs  the  respective  rights  of  such  legatees  to  be  settled  by 
another  account,  opponent,.on  appealing  as  against  the  universal  legatee,  must  make  the 
executor  a  party,  or  the  appeal  will  be  dismissed.     Succession  of  Perry,  4  A.  577. 

15.  On  appeal  from  a  judgment  obtained  by  a  wife  without  her  husband's  authoriza- 
tion, she  cannot  have  the  appeal  dismissed  because  he  is  not  made  a  party.  The  cause 
will  be  remanded  to  enable  her  to  obtain  her  husband's  authorization  to  sue.  Stone  v. 
Seymour,  5  A.  647.     Infra,  IX.  (c).  No.  6. 

16.  Where  the  creditors  of  a  succession,  or  an  insolvent  estate,  who  have  an  impor- 
tant interest  in  maintaining  a  judgment,  have  not  been  cited,  nor  their  citation  asked  for 
by  appellant,  the  appeal  will  be  dismissed.     8  A.  57,  867 ;  12  A.  765 ;  18  A.  281. 

17.  Thus,  where  a  legatee  has  opposed  an  account,  filed  by  an  executrix  of  her  ad- 
ministration, and  a  judgment  has  been  rendered,  acting  upon  the  objections  to  the 
aecoant,  settling  the  pretensions  of  the  executrix  and  others  interested,  fixing  the  amounts 
doe  the  various  creditors,  and  directing  the  sale  of  certain  property,  and  the  payment  of 
ennmenited  debts  from  its  proceeds,  an  appeal  by  the  legatee,  to  which  the  creditors  are 
not  made  parties,  will  be  dismissed.     lb. 

18.  An  action  to  annul  a  will,  for  imposition  practised  upon  the  testator,  and  to  re- 
eover  the  estate,  was  brought  against  the  instituted  hein  and  also  for  damages  against 
him  and  his  co-defendants,  charged  with  collusion  in  making  the  pretended  will.  On  an 
exception  of  misjoinder  of  actions,  the  suit  was  dismissed  as  against  the  other  defendants, 
Irat  maintained  as  against  the  heir,  who  also  excepted,  that  his  co-defendants  had  been 
made  parties  to  deprive  him  of  their  testimony.  Held,  that  an  appeal,  to  which  the  heir, 
irho  had  the  greatest  interest  in  maintaining  a  judgment  dismissing  his  co-defendants, 
was  not  made  a  party,  must  be  dismissed.     C.  P.  548  ;   Bourbon  v.  Castera,  8  A.  888. 

19.  VoOBHiEB,  J.,  dissenting.  The  action  is  purely  one  of  tort,  in  which  all  the 
parties  are  bound  in  solido.  The  damages  and  surrender  of  the  estate  are  but  incidents 
to  the  principal  action,  and  the  heir,  having  assumed  the  whole  liability  by  his  exception, 
cannot  be  affected  by  the  affirmance  or  reversal  of  the  judgment.  The  interest,  which 
requires  a  party  to  be  joined  in  an  appeal,  is  an  interest  in  the  subject-matter  in  dispute 
and  not  in  extraneous  circumstances,  or  such  a  benefit  as  the  heir  expects  to  derive  from 
the  testimony  of  his  co-defendants.     lb, 

20.  A  judgment,  reducing  a  syndic's  claim  for  commissions  and  other  charges  on  his 
tableaa  of  distribution,  is  a  judgment  against  him  in  favor  of  all  the  creditors,  as  well 
those  who  have  opposed  the  tableau,  as  those  who  have  not,  and  they,  being  all  inter- 
ested in  maintaining  such  judgment,  must  all  be  made  parties  to  an  appeal  therefrom  by 
the  syndic,  or  the  appeal  will  be  dismissed.     Beer  v.  Creditors,  12  A.  774. 

21.  An  executor,  who  was  also  heir,  filed  an  account  showing  the  amounts  due  several 
creditors,  and,  after  their  payment,  the  distributive  share  falling  to  the  different  heirs. 
A  creditor  of  the  executor,  having  afterwards  at  judicial  sale  bought  in  the  latter's  interest 
in  the  succession,  appealed  from  the  judgment  homologating  the  account,  but  made  the 
execntor  only,  as  such  and  in  his  private  capacity,  a  party.  Held,  that  the  co-heirs  and 
creditors,  whose  claims  had  been  recognized,  were  interested  in  maintaining  the  judg- 
ment, and  should  have  been  made  parties,  and  that  the  appeal  must  be  dismissed. 
Qmdon  v.  Samary,  12  A.  801. 
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22.  The  husband  is  a  neoessaiy  party  to  an  appeal  against  his  wife.  No  valid  jadg- 
ment  can  be  rendered  against  her  even  in  a  matter  pertaining  to  her  separate  interest, 
without  his  assistance.     C.  P.  118  ;   Lawrence  v.  BurriSj  12  A.  843. 

23.  So,  where,  under  consent  of  parties,  an  appeal  is  granted,  as  if  on  motion  in  open 
court,  from  a  judgment  in  favor  of  a  married  woman,  plaintiff  in  an  action  of  boundary, 
in  which  her  husband  had  joined  to  assist  her,  and  the  bond  is  given  in  her  favor  alone, 
and  not  that  of  her  husband  also,  the  appeal  will  be  dismissed.  3.  Supreiy  III.  (b), 
No.  30. 

24.  Although  the  court  will  ex  officio  notice  the  absence  of  essential  parties,  whose 
rights  might  be  prejudiced  by  the  disturbance  of  the  judgment,  which  must  therefore  be 
maintained,  yet  when  the  tableau  of  an  administrator,  himself  a  party  to  the  appeal,  has 
been  opposed  by  a  creditor  claiming  a  priority  of  mortgage  over  another,  and  the  con- 
troversy between  them  can  be  settled  without  disturbing  in  any  degree  the  rights  of 
other  parties,  the  latter  need  not  be  made  parties.  Succeenon  of  Valaruart,  12  A. 
848. 

25.  Where,  on  appeal  from  a  judgment  dismissing  an  opposition  to  the  admission  by 
an  executor,  as  good  claims  against  the  succession,  of  several  drafts,  held  by  difier- 
ent  parties,  one  of  the  latter  is  not  mentioned  in  the  bond,  and  another  is  mentioned  in 
his  capacity  of  tutor  only,  the  appeal,  on  motion,  will  be  dismissed.  Dow  v.  Hcardgy  13 
A.  441.  \^But  qusBre ;  why  should  the  appeal  as  against  thpse  creditorSy  who  were  men- 
tioned in  the  bond,  have  been  dismissed  f^ 

26.  Where,  of  several  heirs,  those  only,  who  have  called  upon  the  administrator  to 
render  an  account,  and  opposed  the  same,  are  made  parties  to  an  appeal  by  him  from  a 
judgment,  amending  his  tableau  and  charging  him  with  various  sums,  so  as  to  give  an 
additional  amount  to  each  of  all  the  heirs,  the  appeal  will  be  dismissed  ex  officio.  Brous- 
sard  V.  Robin,  13  A.  560. 

27.  Where,  in  an  action  against  a  tutor  upon  a  contract  made  by.  him  in  behalf  of  the 
minor,  the  under- tutor  intervenes,  alleging  defendant's  personal  liability  for  the  debt,  be> 
cause  not  sanctioned  by  a  family  meeting,  in  an  appeal  by  the  intervenor  from  a  judg- 
ment in  favor  of  plaintiff,  defendant  must  be  made  a  party.  Moodie  v.  Camboiy  14  A. 
151. 

(c)   Change  of  Parties. 

1.  If  a  party  die  after  a  cause  is  before  the  supreme  court,  his  representative  may  be 
made  a  party  in  his  stead.     Olinde  v.  Gougis,  4  M.  96. 

2.  Where  defendants  in  an  action  for  a  forced  surrender  appeal  from  an  order  de- 
creeing a  surrender,  and,  pending  the  appeal,  syndics  are  appointed  on  application  of 
other  creditors,  such  syndics  are  not  to  be  made  parties  to  the  appeal,  which  is  unaffected 
by  such  subsequent  proceedings.      Ward  v.  Brandt,  9  M.  630. 

3.  If  appellant's  death  be  suggested  to  the  supreme  court,  and,  upon  leave  given,  the 
executor  be  cited  to  prosecute  the  appeal,  but  deny  his  capacity,  the  issue  must  be  sent 
for  trial  to  the  court  a  qud.  Ansehn  v.  Wilson,  8  L.  36.  Supra,  I.  (e),  1),  No.  5. 
Injra,  IX.  (g).     Brotvn  v.  Williams,  12  L.  614. 

4.  An  administrator,  cited  in  appeal  before  his  year  expired,  is,  after  the  year, 
competent  to  represent  the  estate.  Tavlor  v.  Jeffiries,  10  L.  437.  Succession, 
VIU.  (b). 

5.  Where  more  than  twelve  months  have  elapsed  since  leave  granted  to  make  the 
necessary  parties  on  suggestion  of  appellee's  death,  and  no  steps  have  been  taken  to  do 
so,  the  iippeal  will  be  dismissed  on  motion.     BeU  v.  Mix,  17  L.  467. 

6.  Where,  pending  an  appeal  from  a  judgment  removing  a  tutrix,  the  minor  marries, 
thereby  emancipating  herself,  the  appeal,  being  thus  without  an  object,  will  be  dismissed. 
Tutorship  of  Wilds,  6  R.  81. 

7.  A  suggestion  of  the  appellee's  death  before  commencement  of  the  action,  made  by 
appellant,  will  not  be  noticed,  where  the  opposing  counsel  declares  in  open  court,  that  he 
is  authorized  to  appear  for  the  representatives  of  the  deceased,  and  waives  the  right  to 
have  them  called  upon  to  defend  the  cause.  The  objection,  to  have  weight,  should  have 
come  from  them.     Stafford  v.  Mead^  9  R.  142. 

8.  Where,  pending  an  action  by  the  tutor  of  minors  to  recover  an  amount  due  them, 
he  dies,  another  tutor  must  be  appointed,  in  whose  name  the  proceedings  may  be  carried 
on.  The  executor  of  the  deceased  tutor  cannot  represent  the  minors,  nor  receive,  nor 
administer  their  property.  In  such  case,  where  the  tutor  dies  pending  an  appeal,  the 
action  will  be  continued  until  the  minors  be  properly  represented,  or  come  of  age. 
Mtchell  V.  Cooley,  12  R.  370. 
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9.  The  sapreme  court  may  make  new  parties  in  cases  pending  on  appeal,  whenever  it 
becomes  necessary  to  do  so,  from  the  death,  insolvency,  or  bankruptcy  of  a  party,  or  the 
ibrfeitare  of  its  charter  by  a  litigant  corporation.  The  power  to  do  so  is  indispensable 
to  the  exereise  of  its  appellate  jurisdiction,  and  not  prohibited  by  art.  68,  const.  1845, 
which  declares  that  the  jurisdiction  shall  be  appellate  only.  Planters*  Bank  v.  Bass, 
2  A.  430. 

10.  When,  in  exercising  this  power,  a  contest  arises  as  to  facts,  which  it  is  indispen- 
sable to  the  court's  action  to  ascertain,  the  issue  will  be  sent  down  for  trial ;  but,  when 
the  question  is  one  of  law,  it  would  be  idle  to  remand  the  case.     lb. 

11.  Where  several  terms  have  elapsed  since  the  suggestion  of  plaintiff's  death,  and 
an  order  authorizing  the  revival  of  the  action  in  the  name  of  her  heirs,  without  any  ap- 
pearance by  them,  or  any  one  authorized  to  represent  the  succession,  the  court  will,  on 
motioD,  order  a  dismissal  of  the  appeal  at  the  next  term,  unless  an  appearance  be 
entered  before  that  time.     Martin  v.  Williams,  3  A.  582. 

12.  When,  in  an  action  by  a  father  as  tutor  of  his  minor  child,  the  latter  dies,  pending 
an  appeal,  the  father,  who  from  evidence  in  the  record  is  shown  to  be  the  plaintiff's  sole 
heir,  may  continue  to  prosecute  the  appeal  in  bis  own  right  If  there  had  been  no  such 
evidence,  the  case  would  have  been  remanded.     Waddil  v.  Thompson,  7  A.  592. 

13.  When  the  administrator  of  a  succession,  in  which  is  the  legal  title  to  a  note, 
brings  suit  thereon  for  the  use  of  a  party  having  an  equitable  interest  therein,  and  aAer 
he  hecomeB  functus  officio,  the  suit  is  continued  by  the  tutrix  of  the  heirs,  this  cannot  be 
considered  as  an  abandonment  of  the  appeal  by  the  party  so  equitably  interested  in  the 
note.      WiiHams  v.  Bood,  11  A.  113. 

14.  Where,  on  the  death  of  a  party,  the  cause  is  continued,  and  no  person  having 
applied  for  the  administration  of  his  estate,  the  clerk  of  the  district  court  for  the  parish 
where  the  succession  was  opened,  enters  an  appearance  as  ex  officio  curator  of  the  suc- 
cesaioo  of  which  he  has  assumed  the  administration  as  required  by  law,  the  opposite 
party  cannot  object,  that  there  is  no  evidence  of  the  appointment  No  order  of  court, 
oath,  bond,  or  letters  of  administration  are  required  to  authenticate  the  clerk's  capacity. 
His  written  appearance  in  the  supreme  court  is  sufficient  evidence  thereof.  Act  9 
March,  1855,  §  19,  No.  56.  Allen  v.  Kokn,  11  A.  627  ;  Garcia  v.  Kitchings,  Jb.  642. 
Etidkncb  II.  No.  3. 

15.  Where  an  administratrix,  who  is  also  tutrix  of  minor  heirs,  appeals  from  an 
order  of  seisure  and  sale  against  the  succession,  in  her  capacity  of  administratrix  alone, 
she  wUl  be  entitled  to  no  delay  to  make  a  posthumous  heir,  or  one,  who  has  since  be- 
oome  of  age,  a  party  to  the  appeal.  As  administratrix,  she  has  full  capacity  to  repre- 
sent the  whole  estate  for  the  purposes  of  the  appeal.  And  an  order,  unadvisedly  grant- 
ing her  a  dehty,  will  be  rescinded.  He  Galop  v.  Flmher,  12  A.  345.  Goubts,  I. 
Na  3. 

16.  Where,  after  appellant's  death,  his  administrator,  having  received  twenty-five 
days'  notice  as  required  by  the  rule  of  court  of  29  May,  1854,  fails  to  make  himself  a 
paity  to  the  appeal,  it  will  be  dismissed.     Ba^ne  v.  O'Brien,  12  A.  400. 

See  Plkadikg,  I.  (d).    Executioh,  U. 

VI.   Of  thb  Appbabakce,  Akswer,  and  Motion  to  Disuiss. 

(a)  In  General. 

1.  Under  the  rules  of  the  superior  court  of  the  late  territory  of  Orleans,  when  the 
word  **'  defence  "  was  not  indorsed  on  the  answer,  the  cause  was  tried  summarily.  Polk 
J.  Bi^flttniier,  2  M.  lU. 

2.  Appellee  cannot,  without  leave  of  court,  insert  any  new  matter,  much  less  annex 
any  document  to  his  answers.     Chaubaud  v.  Godwin,  2  M.  176. 

3.  Appellee  may  pray  that  the  judgment  of  the  court  below  be  reversed  in  toto. 
Oger  V.  J)aunoy,  7  N.  S.  657. 

4  As  a  party  cannot  appeal  from  a  judgment  he  has  confessed,  or  in  which  he  has 
aequi^oed  by  executing  it  voluntarily,  so  neither  can  he  have  such  judgment  amended, 
on  appeal  by  the  adverse  party.  C.  P.  567  ;  Williams  v.  Buer,  14  L.  523.  Supra,  I. 
(e),  No.  4. 

5.  Appellee,  by  praying  for  it  in  his  answer,  may  have  the  judgment,  appealed  from, 
reversed  as  to  the  parts  in  which  he  has  sustained  injury,  and  affirmed  with  costs  as  to 
the  rest.     C.  P.  888 ;  ParkhiU  v.  Galdwell,  15  L.  352. 

6.  A  remissioDy  in  the  court  below,  of  the  amount  of  damages  alloired  by  the  jury. 
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will  estop  the  party  from  setting  up  any  daim  for  damages  in  the  appellate  Goart    Ken^ 
V.  Womack,  1  R.  369. 

7.  Appellee  cannot  have  a  judgment  amended  in  his  favor,  unless  he  have  prayed  for 
it  in  his  answer  to  the  appeal.  C.  P.  888  ;  1  A.  340  ;  5  A.  38,  140,  683  ;  9  A.  234, 
334,  352  ;  10  A.  352,  610,  612 ;  11  A.  390«  547,  623 ;  12  A.  500,  864;  14  A.  344, 
419,  677.     In/ray  IX.  (g),  2),  No.  29. 

8.  An  appeal  will  be  dismissed  only  where  appellee  shows  himself  clearly  entitled  to 
that  relief.  In  cases  of  doubt,  the  interpretation  will  be  liberal  in  favor  of  appellant. 
1  A.  414  ;  2  A.  387 ;  4  A.  534 ;  11  L.  380 ;  10  A.  235. 

9.  Irregularities  in  bringing  up  an  appeal,  not  mentioned  among  the  grounds  of  a 
motion  to  dismiss,  will  not  be  noticed.     Gilmare  v.  Brenham^  1  A.  414. 

10.  Arts.  592,  888  C.  P.,  which  authorize  appellee,  though  he  have  not  appealed,  to 
pray  that  the  judgment  be  reversed  on  the  points  in  which  he  has  been  aggrieved,  apply 
only  where  all  parties  have  been  cited  on  appeal,  and  all  the  issues  tried  below  are  ap- 
pealed from.     Girod  v.  Creditors^  2  A  546. 

11.  Although  appellee,  by  failing  to  file  his  answer  seasonably,  lose  the  right  to  attack 
the  judgment,  for  the  purpose  of  changing  it  in  his  favor,  he  has  a  right  to  avail  himself 
of  the  error  made  to  his  detriment  by  the  court  below,  as  a  protection  against  a  change 
asked  by  appellant.     Davit  v.  Glenn^  3  A.  446. 

12.  Where  no  answer  has  been  filed  by  appellee,  an  application  to  amend  the  judg- 
ment in  his  favor,  by  allowing  him  higher  damages  on  the  dissolution  of  an  injunction, 
will  not  be  considered.     Cobb  v.  Jlynes,  4  A.  150. 

13.  Appellee,  who  seeks  a  change  of  the  judgment  in  his  favor,  must  file  an  answer 
to  the  appeal.  The  argument  filed  by  counsel  is  not  such  an  answer  as  is  required. 
C.  P.  888,  907  ;  Succeinon  of  Decoux,  5  A.  140 ;  Hood  v.  Knox,  8  A.  73 ;  Wortham 
V.  Schenck,  10  A.  197. 

14.  A  warrantor,  if  an  obligee  in  the  bond  of  appeal,  may  move  for  its  dismissaL 
McDonogh  v.  De  Gruys,  10  A.  75. 

15.  Where  one  of  the  appellees  files  an  answer  adopting  the  allegations  and  prayer 
of  appellant*s  petition,  having  taken  no  appeal  himself,  he  will  be  entitled  to  no  relief. 
Tegart  v.  McCaleby  10  A.  288. 

16.  When  an  appeal  is  taken  by  various  creditors,  opposing  a  tableau  of  distribution, 
but  the  administrator  does  not  appeal,  the  judgment  cannot  be  amended  in  favor  of  an- 
other creditor,  himself  an  appellee.  Succession  of  Taylor^  10  A.  509.  Suprny  V.  (b), 
1),  No.  1.  "^"^ 

17.  When  in  a  proceeding  against  a  mortgagee  to  have  his  mortgage  erased  by  a  ven- 
dee, the  latter  calls  his  vendor  in  warranty,  although  from  the  judgment  therein  rendered 
no  appeal  be  taken  by  the  mortgagee,  he  may  have  the  judgment  amended  in  his  favor 
as  against  the  vendee,  in  his  answer  to  whose  appeal  he  has  prayed  for  such  amendment ; 
nor  can  the  vendor  object,  though  he  be  thereby  afiected.  BvUchert  v.  Ridoer,  11  A. 
489. 

18.  Under  arts.  888,  890  C.  P.,  an  amendment  is  allowed  under  an  answer,  only 
where  the  parties  are  all  in  relation  to  each  other,  appellants  and  appellees,  and  not 
where  an  amendment  is  sought  in  favor  of  an  appellee  against  his  co-appellees  as  well 
as  the  appellant.  In  the  latter  case,  a  party  dissatisfied  with  the  judgment  must,  as 
against  an  appellee,  become  himself  an  appellant.     Fields  v.  CreditorSy  11  A.  545. 

19.  It  is  quite  doubtful,  whether,  afler  a  motion  to  dismiss,  for  the  want  of  an  order 
of  appeal,  has  been  filed,  the  supreme  court  can  award  a  mandamus  to  the  district  judge, 
commanding  him  to  amend  the  minutes  of  a  preceding  term,  nttnc  pro  tuncy  so  as  to  make 
it  appear,  that  such  order  had  in  fact  been  granted.     Temple  v.  Marshall^  11  A.  613. 

20.  A  motion  to  dismiss  for  the  want  of  a  legal  transcript,  the  certificate  of  the  clerk 
being  insufficient,  is  in  time,  if  made  within  three  days  after  the  legal  commencement  of 
the  term,  to  which  the  term,  at  which  the  appeal  was  made  returnable,  has  been,  by 
law,  since  changed.     Pargoud  v.  Pace,  1 1  A.  644. 

21.  When  an  appeal  cannot  be  dismissed  by  the  court  ex  proprio  motUj  the  question 
of  dismissal,  though  argued  in  appellee's  brief,  will  not  be  examined,  unless  a  motion  to 
dismiss  have  been  filed.    New  Orleans  v.  Mascaroy  11  A.  733. 

22.  Where  appellee  files  a  motion  to  amend  the  judgment  in  his  fi&vor,  by  dismissing 
appellant's  claim  entirely,  as  prayed  for  in  his  answer,  though  none  be  filed,  the  motion 
itself  will  be  regarded  as  an  answer  to  the  appeal  and  a  substantial  compliance  with  arts. 
888,  890  C.  P.,  authorizing  the  amendment.     Hawford  v.  AdltTy  12  A.  241. 

23.  An  appli(;^tion  for  a  rehearing  must  be  made  within  three  judicial  days,  and  a 
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longer  time  shoold  not  be  granted  for  a  motion  to  reinstate  an  appeal  dismissed  under  a 
rule  of  court ;  particularly  when  the  applicant  resides  at  the  place  where  the  court  holds 
ltd  sessions.     Rayne  v.  &Bneny  12  A.  400. 

24.  Where  plaintiffs  appeal  from  a  judgment,  setting  aside  their  attachment,  dismiss- 
ing their  suit,  and  rendered  in  other  orders,  by  which  thej  have  been  aggrieved,  although, 
in  their  motion  of  appeal,  they  have  mistaken  the  date  of  the  judgment  dismissing  their 
actioii,  yet,  if  there  be  no  motion  to  dismiss,  the  whole  case  will  be  considered  as  before 
the  court,  which  will  examine  all  the  orders  in  the  record.    Thomas  v.  Lusk,  13  A.  277. 

25.  The  right,  under  art.  888  C.  P.,  to  have  a  judgment  amended,  as  it  must  be  in 
the  form  of  an  answer  to  an  appeal,  can  be  exercised  necessarily  against  an  appellant 
alooe.  So,  where  from  a  judgment  in  favor  of  plaintiff  against  A  and  others,  the  latter 
akme  appeal,  plaintiff  and  A  cannot  ask,  either  as  against  the  other,  for  an  amendment 
of  the  judgment.     Thompson  v.  Kitcrease^  14  A.  340 ;    Williams  v.  Leblanc,  lb,  757. 

26.  So,  judgment  in  a  petitory  action  in  favor  of  plaintiff  against  defendant,  and  in 
favor  of  defendant  against  his  warrantor,  who  alone  appeals,  cannot  be  amended  on  the 
prayer  of  plaintiff  as  against  defendant ;  relief  cannot  thus  be  extended  from  one  appel- 
lee to  another.     lb. 

See  Infra^  IX.  (a),  No.  16 ;  (f).  Pleading,  I.  (c),  5),  No.  8.  Mandamus,  I.  (a), 
3),  No.  20. 

(b)    Waiver  of  Motion  to  Dismiss. 

1.  If  appellee  appear  and  pray  to  dismiss  the  appeal,  he  cannot  afterwards  plead  want 
of  citation.     State  v.  MoniegtU^  7  M.  448. 

2.  Appellee's  appearance  and  joinder  in  error  cure  all  defects  of  form  in  bringing  up 
the  appeal,  as  where  an  improper  return  day  had  been  fixed  by  the  judge  a  qtto,  or 
where  proper  security  has  not  been  given.  An  answer  to  the  appeal  waives  a  motion 
for  its  dismissal.  1  N.  S.  324;  3  R.  169 ;  6  A.  115  ;  13  A.  433.  Supra,  II.  (b),  No. 
1.     Pleading,  V.  (b),  4),  No.  15. 

3.  Appellee  has  the  right  to  appear  to  point  out  defects  of  citation,  and  his  appearance 
for  that  purpose  cannot  be  considered  a  waiver  of  the  objection.  McMicken  v.  Smithy 
5  N.  S.  429.     Pleading,  VI.  (a),  1),  No.  12.     Attachment,  V.  (a),  No.  9. 

4.  The  general  answer,  on  appeal,  of  no  error  in  the  judgment,  admits  appellant's 
right  to  appeal.     PlatUers'  Bank  v.  Proctor,  6  N.  S.  531. 

5.  Appellee's  joinder  in  error  on  the  merits,  following  an  exception  on  the  same 
paper  as  to  the  mode  of  bringing  up  appeal,  is  not  a  waiver  of  the  exception.  Chandler 
T.  Wiiherspoon^  4  L.  67.     Pleading,  VI.  (a),  1),  No.  7. 

6.  Want  of  citation  will  be  cured  where  the  party  appears  and  contests  the  case  on 
any  other  ground.  5  L.  258  ;  10  R.  139  ;  9  M.  497  ;  11  M.  17.  Citation,  IV.  No. 
7.     Pleading,  VI.  (a),  1),  Nos.  1, 12. 

7.  An  appearance  and  agreement  by  appellee  indorsed  on  the  record,  that  the  cause  be 
postponed  to  the  next  term  for  trial,  do  not  amount  to  a  waiver  of  his  exception  to  an 
irregularity  in  the  appeal.     Mtirphy  v.  Bezout,  7  L.  16. 

8.  Appellee's  appearance  cures  all  irregularities  in  service  of  citation,  except  those 
stated  in  the  written  application  for  dismissal.     Morton  v.  Graham,  1 1  L.  452. 

9.  Appellee  may  file  an  answer  to  the  merits,  and  on  the  same  paper  make  a  written 
motion  to  dismiss.     Briggs  v.  Briscoe,  12  L.  468. 

10.  Irregularities  in  bringing  up  appeal  and  citing  appellee  are  none  of  them  waived 
by  filing  at  the  same  time  other  grounds  of  dismissal.      Ward  v.  Bowmar,  12  L.  571. 

11.  Appellee's  joining  issue  on  the  merits  waives  any  objection  for  want  of  citation,  or 
insufficiency  of  the  bond ;  and  where  such  objections  have  been  thus  waived  by  parties 
cited  in  warranty,  their  warrantee  cannot  set  them  up.  Carmichael  v.  Armor,  1  R. 
197. 

12.  Motions  to  dismiss  must  be  filed  in  writing  before  joinder  in  error  or  answer  to 
the  merits,  or  such  preliminary  objections  will  be  considered  as  waived.  S/iaU  v.  Banks, 
8  R.  168;  Grand  Gulf  B.  Co.  v.  Douglass,  3  R.  169. 

13.  It  is  too  late,  after  all  parties  are  actually  before  the  court,  to  move  to  dismiss 
because  citation  was  not  served  within  proper  time.     Dunlnxr  v.  Owens,  10  R.  139. 

14.  An  answer  to  the  merits,  praying  an  amendment  of  judgment  in  favor  of  appel- 
lee, 18  a  waiver  by  the  latter  of  all  informalities  in  bringing  up  the  appeal,  and  of  his 
mocian  for  its  dismissal.  Hoffman  v.  Atkins,  11  A.  175 ;  Succession  of  VaUmsart,  12  A. 
848.    bifra,  IX.  (f).  No.  7. 
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15.  A  party's  appearance  to  move  for  a  dismissal,  becaase  his  name  is  not  inserted  in 
the  bond,  does  not  cure  the  omiftsion.     Long  y.  Barnes^  13  A.  392. 
See  Infra,  VIII.  (e),  1),  No.  16. 

(c)    When  Prayer  for  Amendmenty  or  Motion  to  DismiUy  if  not  Waived,  mutt  be  Filed, 

1.  On  appeal  from  the  probate,  to  the  district,  court,  a  emotion  to  dismiss  must  be  made 
in  the  latter  court,  in  limine  litig.     Duncan  v.  Poydrae,  4  N.  S.  359. 

2.  No  motion  to  dismiss  for  anj  irregularities  in  bringing  up  the  appeal,  nor  any 
answer  except  a  prayer  for  confirmation  of  judgment,  can  be  admitted,  if  not  put  in  within 
three  days  after  the  record  is  filed.     Murray  v.  Bacon,  7  N.  S.  271. 

3.  After  appellant  has  had  the  cause  set  down  for  argument,  appellee  cannot  make  a 
motion  to  dismiss.     C Donald  v.  Lobdell,  2  L.  301. 

4.  A  prayer  by  appellee  for  amendment  of  the  judgment,  presented  after  the  case  is 
set  for  trial,  is  too  late.     C.  P.  890  ;  Gaiennie  v.  Questi,  3  L.  433. 

5.  A  prayer  for  amendment  in  a  country  case,  before  it  is  set  for  trial,  is  in  time. 
The  circumstance  of  the  hearing  and  trial  of  the  case  coming  on  the  next  day  without 
opposition,  cannot  deprive  appellee  of  his  right  to  the  amendment  Greenfield  t.  Man' 
ning,  7  L.  56. 

6.  The  rules  of  practice  relating  to  the  filing  of  answers  in  country  cases,  in  the  east- 
ern district,  tried  in  New  Orleans,  will  be  relived,  when  justice  requires  it.  They  are 
called  for  trial  as  they  stand  on  the  docket,  and  the  answer,  if  in,  when  the  case  is 
called  up,  will  be  heard.     Patin  t.  Creditors,  9  L.  64. 

7.  Appellee  may  file  his  motion  to  dismiss  any  time  within  three  days  after  the  day, 
on  which  he  is  cited  to  appear ;  and  this  right  he  has,  even  if  the  record  be  filed  sooner, 
and  the  case  set  for  trial.     Ginn  v.  Claek,  12  L.  480  ;  infra.  No.  19. 

8.  Where  the  prayer  for  amendment  is  not  filed  until  the  day  fixed  for  argument,  no 
amendment  can  be  made.  C.  P.  890 ;  Gibson  v.  Huie,  14  L.  129  ;  Haydel  v.  Boussel, 
1  A.  37 ;  BiUy  v.  Hart,  3  A.  186. 

9.  Any  objection  to  the  amendment  of  judgment,  on  the  ground  that  the  prayer  was 
not  filed  three  days  before  that  fixed  for  trial,  as  required  by  art.  890  C.  P.  will  be  con- 
sidered as  waived,  where  the  case  was  fixed  by  appellant  before  expiration  of  the  three 
days  allowed  for  filing  the  answer.     Griffing  v.  Caldwell,  1  R.  18. 

10.  A  prayer  for  amendment  mast  be  made  when  the  answer  to  the  appeal  is  filed.  It 
will  be  too  late,  when  the  case  in  called  for  trial.     McGvire  v.  Bry,  3  R.  196. 

11.  A  prayer  for  amendment  filed  the  day  before  the  case  is  called  for  argument,  and 
after  a  joinder  in  error,  is  too  late.     Mooney  v.  Cage,  6  R.  494. 

12.  A  motipn  to  dismiss  for  the  want  of  citation,  made  at  the  third  term  after  the 
record  was  filed,  must  prevail.     Hermann  v.  Rivers,  9  R.  2. 

13.  Appellee's  answer,  praying  for  the  amendment  or  reversal  of  any  part  of  the  judg- 
ment must  be  filed  three  days  before  that  fixed  for  the  argument,  or  it  will  not  be 
received.     C.  P.  890 ;  Bludworth  v.  Hunter,  9  R.  256. 

14.  A  motion  to  dismiss,  on  account  of  informality  in  the  appeal  bond,  or  order  of 
appeal,  or  even  the  want  of  the  latter,  must  be  made  within  three  judicial  days  aft^r  the 
record  is  filed.     2  A.  138 ;  3  A.  326 ;  4  A.  514 ;  6  A.  115  ;  1 1  A.  613 ;  12  A.  745. 

15.  A  motion  to  dismiss,  because  the  transcript  was  not  filed  in  time,  is  not  required 
to  be  made  within  three  days  after  filing  the  record.     Dwighi  v.  MeMillen,  4  A.  350. 

16.  Appellee,  who  has  not  been  seasonably  cited,  through  the  fault  of  the  sheriflr,may 
be  entitled  to  further  time  to  answer,  if  he  pray  for  relief.  Anderson  v.  /rtrtn,  6  A. 
793. 

17.  A  motion  to  dismiss,  because  the  transcript  was  not  filed  within  three  judicial 
days  after  the  return  day,  need  not  be  made  before  the  transcript  itself  is  filed.  When 
the  transcript  is  not  filed  until  after  three  judicial  days  following  the  return  day,  the 
motion  may  still  be  made,  several  months  afterwards.  McDonogh  v.  De  Gruys,  10  A. 
75.     But  see  Infra,  Vlll.  (d).  No.  11. 

18.  As  the  court  will  ex  officio  notice  the  want  of  proper  parties,  it  is  needless  to 
enquire  at  what  time  a  motion  to  dismiss  on  that  ground  was  filed.  11  A.  409  ;  12  A. 
755,  774,  801.     Supra,  V.  (b),  1),  No.  12. 

19.  Appellee  is  entitled  to  three  judicial  days,  in  which  to  move  for  a  dismissal,  unless 
he  have  waived  the  right,  by  filing  an  answer  to,  or  going  to  trial  on,  the  merits,  or 
otherwise.  But  the  act  of  the  court,  ex  proprio  motu,  in  setting  the  cause  for  trial,  can- 
not deprive  a  party  of  this  legal  right.     Barham  ▼.  Livingston,  11  A.  604. 
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20.  At  any  time  before  the  appeal  is  at  issue  on  its  merits,  a  motion  may  be  made  for 
its  dismissal  on  the  ground  that  it  is  premature,  the  judgment  of  the  lower  court  not 
having  been  signed.    Derhigny  v.  Trepagniery  12  A.  756. 

(d)  Prayer  for  Damagei. 

1.  Appellee  cannot  file  an  answer  claiming  damages  on  the  day  the  cause  is  to  be 
ai^ed.     Mead  v.  OaJdey^  7  N.  S.  265. 

2.  The  supreme  court  cannot  award  damages  for  a  frivolous  appeal  unless  asked  for 
by  appellee.  13  L.  427  ;  14  L.  274  ;  15  L.  439  ;  19  L.  25  ;  1  R.  140,  573  ;  3  R.  8 ; 
11  R.  481 ;  12  R.  112,  177 ;  1  L.  370. 

3.  Where  the  prayer  for  damages  is  not  filed  within  the  time  prescribed  by  art.  890 
C.  P.,  none  will  be  allowed.     C.  P.  907  ;  14  L.  288,  391 ;  8  A.  73  ;  14  A.  361. 

4.  Where  an  appeal  has  been  set  for  trial,  and  continued,  for  want  of  time,  till  the 
next  term,  a  prayer  for  damages,  filed  at  the  second  term,  will  be  too  late.  C.  P.  886, 
887,  888 ;  Hebrard  v.  BoUenAageny  9  R.  155. 

Vll.  Op  thb  Effect  op  Appeal. 

(a)  in  General. 

1.  The  appellate  powers  of  the  supreme  court  cannot  be  superseded  or  in  any  way 
afiected  by  orders  the  inferior  court  may  issue.  So,  where  two  suits  to  compel  a  forced 
surrender  are  carried  on  at  the  same  time,  by  different  creditors,  the  order  for  a  stay  of 
proceedings,  on  the  second  application,  does  not  prevent  defendant  from  contesting,  by 
appeaL  the  legality  of  the  first.      Ward  v.  Brandt,  9  M.  625. 

2.  Pending  an  appeal  from  a  judgment,  revoking  the  power  of  an  attorney  for  absent 
heirs,  his  power  is  retained.     Seghers  v.  Antheman,  1  N.  S.  73. 

3.  As  a  general  rule,  the  jurisdiction  of  the  appellate  .court  attaches  as  soon  as  the 
appeal  bond  is  filed  and  the  citation  issued  ;  and  the  lower  court  has  no  longer  authority 
to  take  any  steps  but  such  as  may  be  necessary  to  transqiit  the  record  to  the  supreme 
court,  or,  by  a  provisional  and  conservatory  order,  to  secure  the  ultimate  execution  of  the 
appellate  judgment.  6  N.  S.  464 ;  4  L.  205  ;  7  L.  446 ;  9  L.  49  ;  10  L.  482 ;  11  L. 
199 ;  15  L.  385 ;  19  L.  167  ;  1  R.  527  ;  10  R.  147,  419 ;  9  A.  309  ;  11  A.  728.  In- 
junction, IL  (b),  1),  No.  9.     Supraj  II.  (c).  No.  11. 

4.  Pending  an  appeal  from  a  judgment  homologating  a  tableau  of  distribution,  none 
of  the  distributees  can  compel  payment.    Di'eux  v.  Creditors,  6  N.  S.  503. 

5.  Pending  a  suspensive  appeal  by  the  widow,  who  has  been  appointed  curatrix,  from 
a  judgment  in  favor  of  plaintiffs  allowing  them  to  accept  the  succession  as  beneficiary 
heirs,  and  ordering  her  to  account,  they  cannot  sue  to  deprive  her  of  the  curatorship. 
Book  ▼.  Richardson,  4  L.  567. 

6.  After  appeal  from  a  judgment,  overruling  exceptions  to  a  bond  filed  as  security, 
the  inferior  tribunal  cannot  consider  the  validity  of  that  instrument.  Pemberton  v.  M^- 
win,  5  L.  25. 

7.  The  effect  of  an  appeal  does  not  depend  on  the  final  disposition  which  may  be 
made  of  it,  but  on  the  fact  that  it  is  pending  and  undecided.  Pemberton  v.  Zixcharie, 
5  L.  314. 

8.  After  an  appeal  from  the  dismissal  of  exceptions,  the  court  cannot  order  them  to 
be  tried  again  without  the  consent  of  both  parties.     lb. 

9.  After  granting  an  appeal,  the  judge  a  quo  has  no  longer  any  jurisdiction  of  the 
case,  and  cannot  legally  give  any  order  as  to  the  mode  of  serving  citation.  Bailiff'  v. 
Orwktors,  14  L.  292.     JSifra,  VIII.  (d),  Na  12. 

10.  An  appeal  by  intervenors,  from  a  judgment  dismissing  an  intervention,  does  not 
Aispend  the  execution  of  a  judgment  obtained  by  plaintiff  in  attachment ;  and  the  gar- 
nishee cannot  retain  in  his  hands  the  amount  claimed  by  interven<ft^,  but  must  pay  it 
over  in  satisfaction  of  plaintiff's  judgment.     Carrmm  y,  Anderson,  15  L.  136. 

11.  The  cases  in  which  an  appeal  divests  or  rather  suspends  the  jurisdiction  of  the 
inferior  court,  are  those  in  which  a  final  judgment  has  been  rendered.  An  appeal  from 
a  judgment,  on  an  incidental  matter,  will  not  divest  its  jurisdiction.  State  ex  reL  Walden 
v./](^17L.  511. 

12.  Plaintiff  in  injunction  is  entitled  to  the  protection  of  the  court  so  long  as  the 
matter  in  controversy  is  undetermined,  and  a  suspensive  appeal  from  a  judgment  dis- 
flolving  the  injunction  with  damages  has  the  effect  of  maintaining  the  case  in  the  posi- 
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tion  it  was  in  before  snch  judgment.     StaU  ex  reL  Widden  v.  Jvdge^  19  L.  167  ;  (Xiy 
Bank  y.  Walden,  2  R.  181. 

13.  A  devolutive  appeal  by  a  syndic  from  a  jadgment,  declaring  his  tableau  of  distri- 
bution provisional,  and  so  far  homologating  it,  cannot  arrest  execution  of  judgment  in 
favor  of  one  placed  thereon  as  a  creditor.     Prieur  v.  Oreditor$,  2  R.  541. 

14.  The  act  3  March,  1819,  §  2,  which  declares,  that  no  appeal  from  a  judgment  in 
favor  of  a  landlord,  in  an  action  for  possession  of  premises  after  the  lease,  shall  suspend 
execution,  is,  as  to  judgments  rendered  by  the  city  court  of  New  Orleans,  virtually  re- 
pealed by  88.  4, 5,  of  act  10  March,  1838 ;  and  a  suspensive  appeal  may  be  obtained  in 
such  cases,  on  giving  bond  with  surety,  for  any  damage  appellee  may  sustain  from  the 
delay  occasioned  thereby.     State  ex  ret  —  v.  Judge^  11  R.  394. 

15.  In  determining  whether  an  appeal  be  suspensive  or  not,  it  is  the  duty  of  the 
court  so  to  construe  it,  if  possible,  as  not  to  involve  an  attempt  by  the  judge,  in  granting 
it,  to  violate  the  law.     State  ex  reL  Judson  v.  Jttdge,  5  A.  518. 

16.  A  creditor's  right  to  exercise  any  legal  remedy  for  the  recovery  of  his  debt  can- 
not be  considered  as  suspended  by  an  appeal  on  a  matter  purely  incidental,  and  not 
inconsistent  with  the  remedy  he  seeks  to  enforce.      Wright  v.  Eoiusele,  6  A.  73.  ^ 

17.  So,  an  appeal  from  the  dissolution  of  an  injunction  against  executory  process  for 
want  of  notice  of  seizure  and  proper  advertisement,  will  not  prevent  the  creditor  from 
returning  the  process  and  proceeding  under  an  cdias  writ.     lb. 

18.  An  appeal  presents  no  obstacle  to  the  determination  of  the  question,  whether  the 
judgment  have  been  satisfied  by  matters  subsequent  to  such  appeal.  By  the  appeal, 
which  seeks  only  to  reverse  the  judgment,  the  inferior  court  is  not  ousted  of  its  juris- 
diction to  entertain  a  rule,  whose  object  is  to  determine,  that  the  judgment,  whether 
right  or  wrong,  has  been  satisfied.  J^ate  v.  HamiU,  6  A.  257.  Cbiminal  Law,  Y. 
(d),  4),  No.  10. 

19.  An  order,  granting  a  suspensive  appeal  and  approving  the  bond  furnished,  when 
made  and  signed,  cannot  be  disturbed  by  the  lower  court.  State  ex  reL  —  v.  Judge^  8 
A.  434. 

20.  Where,  after  a  devolutive  appeal  from  the  homologation  of  an  administrator's 
tableau  by  a  creditor,  dissatisfied  with  the  amount  allowed  him,  he  rules  the  administra- 
tor to  show  cause,  why  he  should  not  be  paid  the  amount  so  allowed,  without  prejudice 
to  his  further  rights  upon  his  appeal,  the  district  court  will  have  no  jurisdiction  to  deter- 
mine what  effect  execution  of  the  judgment  will  have  upon  the  appeal  Successum 
of  jRegan,  12  A.  156. 

21.  For  the  effect  of  the  appeal  as  to  those  not  made  parties,  see  Supra,  V.  (b). 

See  Supra,  I.  (b),  2),  a,  No.  9 ;  o.  No.  3 ;  IL  (a),  No.  6 ;  III.  (d),  Noe.  14, 16. 
Execution,  V.  (a),  3),  c,  §  1,  No.  12. 

(b)   Time  allowed  for  Suspensive  Appeal ;  and  Amount  of  the  Bond, 

1.  Where  a  party,  himself  a  practitioner,  with  no  attorney  on  record,  was  tak^i  sick 
during  the  suit,  so  as  to  be  absolutely  unable  to  attend  to  it,  and,  judgment  having 
gone  against  him,  the  time  for  taking  an  appeal  had  elapsed ;  held,  that  on  affidavit 
of  these  facts,  and  cm  paying  the  amount  of  the  judgment  into  court,  to  await  the  final 
decision,  an  appeal  might  be  allowed  him.     Emerson  v.  Lozano,  1  M.  265. 

2.  The  ten  days,  allowed  to  appeal,  do  not  run  till  notice  of  judgment  be  served,  and 
this  notice  cannot  be  given  till  judgment  be  signed ;  and  execution  is  stayed,  till  the  ten 
days  thus  allowed  have  expired.     Turpin  v.  Creditors,  9  M.  517. 

3.  An  appeal  from  a  judgment  of  partition  and  sale  of  real  property  is  suspensive,  if 
the  property  remain  in  possession  of  appellee,  although  security  be  given  for  eosts 
only.     MiUaudon  v.  Percy,  7  N.  S.  353. 

4.  Appellee  cannot  take  execution  against  appellant,  till  after  ten  days'  notice  of 
judgment,  even  if  kppellant  have  failed  to  give  the  security  necessary  to  slop  execution. 
Maignan  v.  Glaise,  3  L.  258. 

5.  When  security  is  given  merely  for  costs,  execution  is  not  suspended.  It  is  not  a 
suspensive,  but  merely  a  devolutive,  appeal.     Grounx  v.  Abat,  7  L.  36. 

6.  Where  a  suspensive  appeal  is  taken  and  dismissed,  its  effect  is  gone,  llie  second 
appeal,  taken  within  the  year,  does  not  suspend  the  operation  of  the  judgment  Such 
suspension  can  only  follow  an  appeal  taken  within  ten  days  afler  notification  of  judg- 
ment.    Fisk  V.  Bart,  11  L.  482. 

7.  Art.  624  C.  P.  must  be  construed  in  connectioQ  with  art  575  of  the  same  code, 
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and  be  Doderstood  as  excluding  Sundays  from  the  ten  dajs  which  must  elapse  from 
notification  of  judgment  before  it  can  be  executed.  It  could  not  have  been  intended  to 
allow  execution  so  long  as  defendant  is  entitled  to  a  suspensive  appeal  Dayion  v.  Comr 
mereial  Bcmky  6  B.  17. 

8.  An  appeal  from  an  order  of  seizure  and  sale  will  be  suspensive,  if  taken  within 
ten  days,  Sundays  not  included,  from  notice  of  judgment  to  the  party  cast  C.  P.  575  ; 
Auberi  ▼.  jRobinsony  6  R.  46d. 

9.  A  suspensive  appeal  may  be  taken  within  ten  days  from  the  day  judgment  was 
signed,  exclusive  of  Sundays  and  days  of  public  rest;  an^  in  computing  the  time,  neither 
the  day  on  which  the  judgment  was  signed,  nor  that  on  which  the  appeal  is  to  be  taken, 
is  included.     C.  P.  318 ;   Garland  v.  Bobne^,  12  R.  421. 

10.  Where  the  last  day  allowed  for  obtaining  an  appeal  falls  on  a  day  of  public  rest, 
tbe  whc^e  of  the  next  judicial  day  is  allowed.    lb. ;  AUen  v.  OreditorSf  8  L.  223.    In* 

80LYSNCT,  III.  (c),  No.  16. 

11.  An  appeal,  taken  after  the  ten  days  succeeding  notification  of  judgment,  will  not 
stay  execution,  though  bond  be  given  in  an  amount  sufficient  for  a  suspensive  appeal. 
Nor  would  an  illegal  order  granting  a  suspensive  appeal,  when  none  was  allowable,  be 
binding  on  appellee  or  the  judge  himself.  Byrne  v.  RiddeU^  4  A.  3 ;  State  ex  reL  Jud»cn 
V.  Jiu^  5  A.  518.  JSkmrOf  HI.  (e).  No.  33.  Coubts,  L  No.  3.  Execution,  II. 
No.  31. 

12.  The  proviso  to  act  22  March,  1843,  §  2,  by  which  a  party  is  entitled  to  a  suspen- 
sive appeal  within  fifteen  days  after  the  adjournment  of  court  in  the  country  parishes, 
does  not  apply  to  the  parish  of  Jefierson.  State  ex  rel.  Bach  v.  Judge^  8  A.  89.  Courts, 
L  No.  12. 

13.  A  devolutive  appeal,  taken  before  the  lapse  of  the  ten  days,  is  a  waiver  of  the 
right  to  a  suspensive  appeal,  and  execution  may  issue  forthwith.  QuiUbet  potest  renun* 
dart  juri  pro  se  introdueto.  Legget  v.  PoUer^  9  A.  309.  Judgment,  VII.  No.  8. 
ExBcunoN,  II.  No.  37. 

14.  Where  within  ten  days  following  a  judgment,  refusing  appellant  a  participation 
with  others  in  a  ftind  to  be  distributed  in  the  sheriff's  hands,  a  bond  is  given  in  the 
amount  fixed  by  the  court,  being  the  amount  usually  given  for  costs,  the  appeal  will 
operate  as  a  eupenedeas,  and  the  sheriff  should  retain  in  his  hands  an  amount  sufficient 
to  satisfy  appellant's  claim ;  otherwise  he  may  become  himself  liable  therefor.  BUmchin 
▼.  Fatkionj  10  A.  345.     ^S^^ro,  III.  (c).  No.  23. 

15.  The  delay,  within  which  a  suspensive  appeal  may  be  taken  from  an  order  of 
seizure  and  sale,  is  fixed,  not  by  art.  735,  C.  P.,  (Executobt  Pbocess,  III.  (b),  No. 
19),  bat  by  art.  575,  C.  P.,  and  is,  in  the  country,  under  the  amendatory  act  22  March, 
1843,  S  2,  Na  64,  fifteen  days,  exclusive  of  Sundays.  The  delay  begms  to  run  from 
service  of  notice  of  the  order  of  seizure,  which  is  notice  of  judgment  to  the  possessor  of 
the  nKN-tgaged  property.     C.  P.  624 ;  Lombas  v.  Bobichaux^  14  A.  105. 

16.  I'or  the  amount  of  the  bondj  tee^  more  partieularfyf  Supra,  III.  (c). 
See  Execution,  IL    Judgment,  VII. 

(c)  Reversal  of  the  Judgment 

1.  The  debtor  of  a  succession  will  be  protected  by  the  receipt  of  one,  recognized  as 
the  heir,  by  a  judgment,  from  which,  within  the  legal  delay,  a  suspensive  appeal  has  not 
been  taken,  although,  on  a  devolutive  appeal,  such  judgment  be  afterwards  reversed. 
Pkimpe  V.  Johnson,  7  M.  226. 

2.  And  the  aame  oonsequence  will  follow,  if  payment  be  made  before  expiration  of 
the  delay  allowed  for  a  suspensive  appeal,  and  appellant  afterwards  take  a  devolutive 
app<»L    PhtlKps  V.  Curtis,  7  M.  238. 

3.  If  property  be  sold  under  a  judgment,  which  is  reversed  on  a  devolutive  appeal,  the 
feversal  does  not  affect  the  sale,  which  confers  a  complete  title.  BaiUUo  v.  Wilson^  5 
N.  S.  214 ;  WUHams  v.  GaOien,  1  R.  94.    Execution,  Y.  (d),  9). 

4.  No  proceedings  can  be  had  below  upon  the  subject-matter  of  a  case  pending  in  the 
supreme  court;  nor  until  the  expiration  of  three  judicial  days  after  judgment  pro- 
oouneed  by  the  latter,  within  which  time  a  rehearing  may  be  granted,  and  the  judgment 
amended  or  entirely  changed.  Love  v.  Dickson^  8  N.  S.  440  ;  Bedford  v.  Saunders^  2 
IL  285.    Infra,  IX.  (i). 

5.  Where  a  judgment  is  paid,  and  afterwards  reversed  on  a  devolutive  appeal,  the 
anoont  may  be  recovered  back.    Mooneg  v.  Corcoran^  15  L.  46. 
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6.  Where,  on  the  daj  ju(1<?ment  is  rendered  in  the  appellate  court,  reversing  a  judg- 
ment ordering  a  forced  surrender  against  an  absconding  debtor,  certain  creditors,  not 
parties  to  the  proceedings  for  the  surrender,  attach  his  property,  the  attachment  will  be 
of  no  validity,  and  give  them  no  preference  over  subsequent  judgment  creditors.  Bed- 
ford V.  Saunders,  2  R.  285.     Infra,  IX.  (h).  No.  8, 

See  Execution,  V.  (d),  9). 

YIII.    Of   the   Different  Modes  of  Bringing  up  the  Appeal  and  Infob- 

MALITIE8    IN    SO    DOING. 

(a)  Li  GeneraL 

1.  Where  it  does  not  appear  from  the  certificate  of  the  judge  or  clerk,  that  the  tran- 
script contains  all  the  evidence  on  which  the  case  was  tried,  and  there  is  no  special  ver- 
dict, bill  of  exception,  statement  of  facts,  nor  assignment  of  errors  filed  within  the 
prescribed  time,  nor  other  means  by  which  the  correctness  of  the  judgment  can  be 
examined,  the  appeal  will  be  dismissed.  3  M.  221,  397,  423 ;  4  M.  1,  384,  516; 
12  M.  303  ;  5  N.  S.  84,  89,  104 ;  6  N.  S.  159  ;  7  N.  S.  237  ;  5  L.  479  ;  6  L.  165, 
803  ;  8  L.  518 ;  10  L.  37,  463;  12  L.  33,  47  ;  15  L.  144,  191,  368 ;  16  L.  287,  562; 
18  L.  437,  582  ;  19  L.  91  ;  1  R.  100,  132,  196,  275,  543  ;  4  R.  443 ;  5  R.  169  ;  7  R. 
450  ;  8  R.  148;  12  R.  421 ;  1  A.  171,  180;  2  A.  11,  996;  4  A.  487  ;  7  A.  442;  10 
A.  180. 

2.  Facts,  which  appear  in  the  record  only  from  a  statement  in  the  opinion  of  the  in- 
ferior judge  that  they  were  proved,  are  not  in  evidence.  The  evidence  itself  must  be 
produced.  Thus,  the  statement  in  the  judgment  appealed  from,  that  a  discharged  debtor 
had  taken  the  oath,  that  a  writ  had  issued,  or  that  the  judgment  was  rendered  by  consent 
of  parties,  is  insufficient  to  show  the  existence  of  such  facts.  3  M.  221 ;  11  M.  453  ; 
12  M.  28,  309  ;  2  N.  S.  150 ;  15  L.  500 ;  18  L.  33  ;  19  L.  354;  2  R.  291 ;  3  A.  218 ; 
6  A.  530.  Infra,  (c),  Noa.  31,  34  ;  (f ),  No.  41.  Criminal  Law,  V.  (d),  2),  No.  86. 
Eyidbnoe,  III.  (d).  No.  9. 

3.  Errors  of  fact  can  only  be  corrected  in  the  supreme  court  by  bringing  up  all  the 
evidence  taken  in  the  lower  court.     Albert  v.  Davis,  12  M.  305. 

4.  Where  a  party  wishes  to  show  that  a  case  was  not  regularly  set  for  trial, 
nor  the  proper  notice  given,  he  must  cause  the  rules  of  court  to  be  certified  in  the  re- 
cord, or  it  will  be  presumed  that  the  case  was  regularly  tried.  The  party,  interested  in 
establishing  the  rules  of  an  inferior  court,  must  show  their  existence  by  the  record. 
1  N.  S.  184 ;  2  N.  S.  267  ;  5  R.  127  ;  9  R.  466. 

5.  If  it  appear,  that  all  the  evidence  was  not  taken  down,  the  cause  will  be  remanded, 
though  knowledge  of  the  defect  reach  the  court  irregularly.  Davis  v.  Dancy,  1  N.  S. 
589. 

6.  The  supreme  court  will  not  act  on  evidence  taken  down  by  the  clerk  in  a  case  in 
which  he  was  not  bound  to  take  it  down.      WaU  v.  Hampton,  2  N.  S.  361. 

7.  There  is  no  way,  by  which  evidence  can  be  sent  up  on  appeal  from  a  judgment, 
founded  on  the  finding  of  facts  specially  submitted  to  a  jury ;  and  it  is  not  within  the 
power  or  duty  of  the  supreme  court  to  supply  the  deficiency.  Weimprender  v.  Tre- 
pagnier,  2  N.  S.  559. 

8.  The  law  contemplates  three  modes  of  bringing  up  an  appeal :  1st  By  statement 
agreed  on  by  the  parties ;  2d.  By  a  record  of  the  evidence  taken  down  by  the  clerk ; 
3d.  By  a  certificate  of  the  judge,  either  in  relation  to  the  evidence  given,  or  the  state- 
ment he  may  be  called  on  to  make.     Trenchard  v.  Mderkin,  3  L.  295. 

9.  Where  the  record  contains  no  statement  of  facts,  and  the  certificate  of  the  clerk 
shows  that  the  testimony  taken  in  open  court  was  not  reduced  to  writing,  the  case  can- 
not be  examined  on  its  merits.     Thomasson  v.  Baum,  6  L.  124. 

10.  Although  a  case,  the  transcript  of  which  comes  up  without  the  evidence,  or  any 
statement  of  facts,  cannot  be  examined  upon  its  merits,  the  court  will  still  consider  and 
decide  the  questions  of  law  presented  by  the  bills  of  exception.  KimhaU  v.  Lopez,  7  L. 
173 ;  Bailei/  v.  Hickman,  12  L.  415  ;  Barton  v.  Kavanaugh,  12  A.  332. 

11.  When  all  the  documents,  mentioned  in  the  certificate  of  the  clerk  as  to  be  pro- 
duced in  original,  are  not  produced  in  the  supreme  court,  the  appeal  will  be  dismissed. 
McMiUan  v.  Gibson,  9  L.  119. 

12.  Where  appellant  agreed  with  the  warrantor,  a  party  to  a  suit,  that  the  original 
documents  should  be  brought  up,  and  such  warrantor  is  not  cited,  the  appeal  will  be  dis- 
missed on  appellee's  motion,  the  documents  not  being  produced.    An  agreement  between 
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parties  to  the  appeal,  to  bring  up  the  original  documents  as  part  of  the  record,  would  be 
binding  on  both.     Sojourner  v.  GharpofUier^  10  L.  213. 

J  3.  Arc  900  C.  P.  relates  to  cases  in  which  appellant  seeks  to  obtain  from  the  judge 
a  Btatement  of  facts,  or  his  signature  to  bilb  of  exception,  and  not  to  applications  for 
time,  and  a  mandamus  to  the  judge  a  quo  to  complete  the  record.  Bass  y.  Barton,  12 
L-437. 

14.  Where  in  a  suit  by  the  indorsee  against  the  maker,  the  judge  a  quo  states  in  his 
judgment,  that  plaintiff  proved  all  his  allegations,  and  there  is  no  proof  in  the  record  of 
the  payee's  signature,  the  case  will  be  remanded.  Florance  v.  McFarlane,  15  L.  231 ; 
tii/ra.  No.  21.     Infra,  IX.  (c).  No.  24. 

15.  The  party  who  desires  to  have  a  judgment,  of  which  he  complains,  reversed, 
Bbould  have  the  testimony  reduced  to  writing,  or  a  statement  of  facts  made  out ;  other- 
wise the  presumption  is,  that  appellees  fully  made  out  their  case  below.  Johnson  v. 
Spearing^  15  L.  232. 

16.  Appellants  must  bring  up  a  complete  transcript  of  the  record,  with  all  ihe  evi- 
dence upon  which  the  case  was  tried,  or  show  good  cause  why  they  have  not  done  so. 
Kirkman  v.  Po&tt,  15  L.  442  ;  PaweU  v.  Wiaiams,  5  R.  169. 

17.  Where  the  record  contains  the  evidence  on  which  a  judgment  by  default  was 
made  final,  it  is  unnecessary  that  it  should  state,  that  it  was  taken  down  at  the  request  of 
either  party.     Hemken  v.  Farmer,  3  R.  155. 

18.  Where  appellee  has  answered  to  the  merits,  and  the  record  is  so  defective  that 
the  case  cannot  be  examined,  and  justice  requires  it  should  be  tried  de  novo,  judgment 
will  be  reversed,  and  the  case  remanded.  Grand  Gvlf  J?.  Co.  v.  Douglass,  3  R. 
169. 

19.  Where,  on  appeal  from  a  default  confirmed,  the  clerk  certifies  the  record  as  oon- 
taining  a  true  copy  of  €dlthe  documents  on  JUe  and  proceedings  had,  but  does  not  show 
that  any  other  document,  which  mqy  have  been  produced,  was  not  filed,  and  it  appears 
irom  the  transcript,  that,  without  producing  another  document,  judgment  could  not  have 
been  legally  oonfirroed,  it  must  be  set  aside.  If  no  other  document  were  produced,  the 
evidence  was  insufficient ;  if  produced,  it  was  plaintiff's  duty  to  have  placed  it  on  file. 
a  P.  585 ;  Eseurxeux  v.  Cheque,  4  B.  323. 

20.  It  is  no  ground  for  dismissing  an  appeal  from  a  final  judgment,  that  the  record 
does  not  contain  testimony,  not  reduced  to  writing,  taken  in  support  of  an  exception  of 
the  other  party,  the  judgment  sustaining  which  was  acquiesced  in  by  appellant,  and  has 
had  its  effect.     Gordon  v.  Dreux,  6  R.  399. 

21.  In  every  appeal,  the  evidence  on  which  the  judge  acted  must  be  brought  up,  or 
the  appeal  will  be  dismissed.  It  does  not  suffice  for  the  judge  to  state  in  his  judgment, 
that  ^  due  proof  was  made,"  for  this  would  enable  him  to  deprive  the  party  condemned 
(rf*  his  right  of  appeal  on  questions  of  fact.     Jones  v.  Neville,  9  R.  478. 

22.  The  jurisdiction  of  the  supreme  court  over  appeals  from  justices  of  the  peace 
being  limited  to  questions  of  law,  such  questions  must  be  brought  up  in  the  usual  mode 
of  bringing  questions  of  law  before  an  appellate  court,  or  the  appeal  will  be  dis- 
missed. Municipality  No,  Three  v.  Hazelhaeh,  1  A.  386.  Criminal  Law,  XVI. 
(b).  No.  4. 

23.  An  appellant,  who  desires  to  have  his  case  examined  on  the  merits,  must  bring  up 
a  sufficient  statement  of  the  evidence  on  which  it  was  tried.  If  he  fail  to  do  so,  he  can- 
not take  advantage  of  his  own  omission.  Lemeh  v.  Bosley,  2  A.  802.  Infra,  (f ), 
Nos.  31,  39.  Eyidencb,  XVII.  Injunction,  VIII.  (b),  No.  17.  Minors,  I.  (d), 
No.  18. 

24.  There  are  some  things  that  pass  before  the  eye  of  the  district  judge,  that  cannot 
be  preserved  in  the  statement  of  evidence,  and  yet  which,  in  the  search  of  truth,  he  can- 
not conscientiously  disregard ;  and  his  impressions  arising  from  them,  and  stated  in  his 
written  opinion,  are  entitled  to  consideration.  Slidell,  J.,  with  concurrence  of 
£u6Ti8,  C.  J.,  dissenting,  in  the  matter  of  CeUna,  7  A.  162. 

25.  Thus,  where  the  district  judge  declares,  that  the  manner  and  conduct  of  a  father 
in  coart,  on  an  application  to  displace  the  dative  tutor  of  his  natural  child,  were  such  as, 
with  the  other  evidence,  to  justify  him  in  refusing  the  application,  such  declaration  will 
be  entitled  to  weight  with  the  supreme  court.    lb. 

26.  An  appeal  was  taken  from  a  judgment  confirming  a  default,  and  a  defect  in  the 
return  of  citation  assigned  as  error.  Plaintiff  afterwards  obtained  an  ex  parte  amend- 
ment of  the  return  curing  the  defect,  and  brought  it  up  in  a  supplemental  transcript. 
MM,  that  the  case  should  be  remanded  with  instructions  to  have  the  truth  of  the  facts 
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in  the  amended  return  tested  by  rule,  and  the  judgment  accordingly  set  aside  or  main- 
tained.    Magte  v.  Dunceaiy  8  A.  125. 

27.  Although  the  supreme  court  will,  with  the  consent  of  parties,  consult  records 
already  on  its  files,  though  not  copied  into  the  transcript,  in  no  instance  will  it  do  so, 
unless  the  record  have  been  introduced  on  the  trial  below.  BougvdUe  ▼.  Dede,  9  A. 
292. 

28.  So,  when  a  record,  introduced  in  the  lower  court,  but  not  copied  into  the  tran- 
script, is,  with  consent  of  parties,  examined  by  the  supreme  court  on  its  own  files,  but 
does  not  contain  material  facts,  appearing  from  another  record  also  on  its  files,  but  not 
introduced  in  evidence  below,  nor  referred  to  in  the  derk's  certificate,  the  appeal  will  be 
dismistjied.     lb, 

29.  When  two  cross-actions  are  brought  up  in  one  transcript,  and,  by  consent  of  par- 
ties, tried  together,  each  case,  there  being  no  agreement  of  parties  to  the  contrary,  will 
be  disposed  of  in  the  same  manner  as  if  it  had  been  brought  up  on  a  separate  tran- 
script of  appeal.     Wallis  v.  Sobertson,  10  A.  215. 

30.  A  judgment  for  costs  is  only  a  judgment  for  legal  costs,  which  are  to  be  taxed 
by  the  inferior  court  Where  nothing  in  the  record  shows,  that  illegal  costs  have  been 
taxed,  a  party  complaining  in  that  regard  can  obtain  no  relief.  Marki  ▼.  Steitij  11 
A.  509. 

31.  When  appellant  relies  upon  grounds  apparent  upon  the  face  of  the  record,  and 
the  clerk's  certificate  states,  that  the  transcript  contains  all  the  evidence  adduced  on  the 
trial,  a  motion  to  dismiss  will  be  referred  to  the  merits.  Waten  v.  Briscoe^  11  A. 
639. 

32.  When  there  are  difif^rent  appellants  with  conflicting  interests,  it  is  unnecessary  fiar 
all  to  file  transcripts  ;  a  single  transcript,  filed  by  any  one  of  them,  will  authorize  the 

/  court,  with  proper  parties  before  it,  to  adjudicate  upon  the  merits  of  the  whole  cause. 
McGregor  v.  Barker,  12  A.  289. 

33.  So,  where  an  attaching  creditor  appeals  as  against  an  intervener,  and  an  appeal 
as  against  both  is  taken  by  subsequent  attaching  creditors,  the  first,  although,  after  apply- 
ing tor  an  extension  of  time  to  bring  up  the  record,  he  have  failed  to  do  so,  will  not  be 
considered  as  having  thereby  abandoned  his  appeal,  but  may  rely  upon  a  transcript  filed 
by  any  of  the  others.     Jb. 

34.  When  judgment  against  defendant,  who  has  regularly  appeared,  is  amended  by 
increasing  the  rate  of  interest,  his  counsel  being  present  in  court  and  consenting  thereto, 
as  is  stated  in  the  minute  of  judgment,  but  no  evidence  of  such  consent  appears  other- 
wise in  the  record,  the  supreme  court  will  examine  the  case  as  it  is  presented  by  the 
transcript,  and  render  such  judgment  as  is  authorized  by  the  evidence  regularly  ad- 
duced.    Moultoh  V.  BodgeSy  13  A.  38 ;  suprOj  No.  2. 

35.  Where,  by  agreement,  the  parties  have  the  right  to  refer,  in  the  supreme  court, 
to  a  record  already  filed  therein,  containing  certain  mortuary  proceedings,  which  show 
the  amount  in  dispute,  but  are  not  embodied  in  the  transcript  of  appeal,  and,  neither  in 
the  transcript,  nor  in  the  agreement,  nor  in  the  argument  upon  a  motion  to  dismiss,  is 
reference  made  to  any  record  of  that  court  by  its  title  or  number,  the  appeal  will  be  dis- 
missed. Nor  can  the  defect  be  supplied  in  an  application  for  a  rehearing.  It  is  not  the 
duty  of  the  court  to  hunt  up,  among  its  records,  for  evidence  so  alluded  to,  nor  to  tax 
its  recollection  of  appeals  previously  decided.  Suceesnan  of  Broom,  14  A.  67.  But 
see  Hcnokine  v.  Mc  Vae,  14  A.  339. 

36.  Appellee's  right,  under  arts.  590,  884  C  P.,  to  bring  up  the  appeal,  can  be  exer- 
cised only  when  the  appeal  is  complete.  So,  a  case  brought  up  by  appeltee  will,  oil 
motion  of  appellant,  who  has  never  filed  a  bond,  be  dismissed.  Brand  v.  West,  14  A. 
187.     Supra,  II.  (b).  No.  21. 

See  Costs,  IV.  No.  2.     Criminal  Law,  XVI.  (a) ;  (b). 

(b)  Assignment  of  Error. 

1.  Appellant  cannot  assign  as  error,  that  the  judgment  was  signed  too  soon ;  by 
appealing  he  has  chosen  to  consider  it  final.  Bre^  v.  Bepsher,  4  M.  190 ;  Weathereif 
V.  Bughes,  7  N.  S.  234.     Supra,  I.  (b),  1),  No.  14.    Judgment,  IV.  No.  14. 

2.  Appellant  has  a  right,  in  all  cases  of  appeal,  to  assign  errors  of  law  apparent  on 
the  face  of  the  record,  even  without  any  statement  of  facts,  bill  of  exceptions,  or  certifi'> 
cate  of  clerk  or  judge.     Denis  v.  CordevieQa,  4  M.  658. 

3.  If  the  judgment  of  the  court  below  do  not  contain  the  reasons  on  which  it  is  found- 


APPEAL,  Vni.  (b).  79 

ed,  and  the  eTidence  takm  in  the  cause  do  not  appear  on  the  record,  the  cause  will  be 
remanded.     Dents  ▼.  Bc^fon^  7  M.  446. 

4.  Where  no  statement  of  facts  comes  up,  but  appellant  assigns  as  error,  that  the  judg- 
ment, which  was  rendered  on  a  general  verdict,  contains  no  reasons,  nor  the  citation  of 
the  law  on  which  it  is  grounded,  the  case  will  be  remanded.  Chedateau  v.  DominffueZy 
7  M.  490. 

5.  Want  of  eyidenoe  to  support  the  judgment  cannot  be  assigned  as  error  of  law, 
apparent  on  the  face  of  the  record.     MoUon  ▼.  Thompson,  9  M.  275. 

6.  Nothing  can  be  assigned  as  error  apparent  on  the  face  of  the  record,  but  matters  of 
law,  which,  without  the  adverse  party's  consent,  could  not  have  been  cured  by  the  other 
prooeedings  in  the  cause.     Daunoy  v.  dyma^  11  Ai.  557. 

7.  Nothing,  which  may  have  been  cured  by  legal  evidence  in  the  court  below,  can  he 
assigned  as  error,  when  the  appeal  comes  up  without  all  the  evidence.  12  M.  804 ;  1 
N.  S.  599;  2  N.  S.  265,  537 ;  6  N.  S.  409,  640 ;  2  L.  225  ;  3  L.  481  ;  6L.72;  11  L. 
90  ;  14  L.  368,  883  ;  1  R.  30  ;  12  R.  456  ;  8  A.  125.     Infray  IX.  (b),  No.  29. 

8.  £vidence  introduced  on  the  trial  cannot  be  assigned  as  error  apparent  on  the  rec- 
Old,  when  all  the  evidence  does  not  come  up.     Albert  v.  Dctvis,  12  M.  305. 

9.  When  the  record  enables  the  supreme  court  to  decide  on  the  merits,  either  party 
may  at  any  time  refer  the  court  to  any  error  apparent  on  the  face  of  the  record,  without 
making  a  formal  assignment.     State  v.  Bank  of  La.  5  N.  S.  841. 

10.  The  ordinary  plea  of  no  error  on  appeal  does  not  cure  the  want  of  assignment  of 
errors.     Laejf  v.  Fkackery  1  L.  52. 

11.  Where  the  record,  from  its  incompleteness,  will  not  enable  the  appellate  court  to 
examine  the  case  on  its  merits,  or  when  it  contains  no  statement  of  facts,  nor  anything 
equivalent  thereto,  nor  exception  to  the  opinion  of  the  judge,  nor  special  verdict,  and 
appellant  relies  alone  on  errors  c^  law  apparent  on  the  face  of  the  record,  an  assignment, 
stating  specially  such  errors,  must  be  filed  within  ten  days  after  the  record  is  brought 
op,  or  the  appeal  will  be  dismissed.  C.  P.  897  ;  lb. ;  6  L.  144,  157,  209  ;  1  R.  460 ; 
4  R.  147. 

12.  The  supreme  court  will  presume  that  the  evidence,  with  which  it  is  not  furnished, 
and  upon  which  the  judgment  complained  of  was  rendered,  authorized  it.  Miller  v. 
WkUHery  6  L.  72.     Evidence,  V.  (b),  No.  12. 

13.  A  judgment  cannot  be  altered  against  a  party  not  before  the  supreme  court;  and 
while  appellant  is  by  the  judgment  condemned  to  pay  the  exact  sum  he  owes,  he  canTiot 
assign  as  error,  that  plaintiff  has  also  judgment  against  another  person  ibr  an  equal  or 
less  sum.     Ih.     Supra,  V.  (b),  1),  No.  1. 

14.  The  proceedings  below  will  be  considered  regular  until  the  contrary  appear ;  and 
a  case,  stated  to  be  on  trial  on  Friday,  will  be  presumed  to  have  commenced  the  day 
preceding,  being  that  on  which  it  was  fixed  for  trial.     Minor  v.  LanbelUy  9  L.  325. 

15.  Where  dkendant  assigns  for  error,  that  the  case  was  taken  up  and  tried  ex  parte 
without  notice  to  him,  and  without  appearing  to  have  been  fixed  for  trial  during  term 
time,  it  will  be  presumed,  that  the  court  proceeded  according  to  law  and  its  rules,  until 
the  contrary  be  shown.    JMen  v.  Peytaviuy  10  L.  41. 

16.  An  assignment  of  error  that  the  judgment,  when  given  for  a  less  sum  than  asked, 
does  not  conform  to  the  prayer  of  the  petition,  will  be  disregarded.     3, 

17.  An  assignment  of  error  cannot  be  made  against  allegations  in  the  petition,  which 
may  have  been  supported  by  legal  evidence.     Vox  v.  Bethany,  10  L.  154. 

IS.  Where  the  clerk's  certifioite  attests,  that  the  transcript  contains  all  the  testimony 
adduced  on  the  trial,  and  appellant  relies  on  a  bill  of  exceptions  in  the  record,  no 
assigmnent  of  error  is  necessary.    Janin  v.  Creditors,  10  L.  555. 

19.  When  the  record  is  incomplete,  the  ease  may  stiJl  be  set  down  for  argument  on 
any  bill  of  exceptions  or  matters  of  law  apparent  on  the  fiice  of  the  record,  which 
appellant  may  assign.     Beard  v.  Poydras,  13  L.  83. 

20.  When  the  clerk's  certificate  shows,  that  the  record  contains  all  the  evidence  ad- 
doeed  on  the  trial,  and  there  is  a  full  and  complete  transcript,  appellant  may  at  any  time 
call  the  attention  of  the  court  to  any  error  on  the  face  of  the  record,  or  try  the  case  on 
its  merits  without  any  assignment.     Nott  v.  Broader,  14  L.  368. 

21.  If,  before  answer  filed,  there  be  a  submission  of  the  cause  to  arbitration,  it  may  be 
assigned  for  error.    Perret  v.  KeiU,  15  L.  209. 

22.  An  assignment  of  errors  may  be  filed  at  any  time  within  ten  days  after  the  record 
is  brooi^t  up,  if  the  case  be  not  in  the  meantime  fixed  for  trial ;  but  when  by  agree- 
ment}  tadt  or  otherwise,  the  case  is  fixed  before  expiration  of  the  ten  days,  such 
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assignment  must  be  filed  in  time  to  give  the  opposite  counsel  an  opportunity  of  knowing 
what  he  has  to  contend  against ;  one  day,  at  least,  should  be  allowed  for  this  purpose. 
Dorsey  v.  Harding^  1  B.  132. 

23.  Where  it  is  not  certified,  that  the  record  contains  all  the  evidence  adduced  on  the 
trial,  and  the  judgment  purports  to  have  been  rendered  on  due  proof  of  plaintiff's  de- 
mand,  it  will  be  presumed,  that  evidence  was  offered  to  satisfy  the  court,  though  the  rec- 
ord do  not  otherwise  show,  that  any  was  produced.     Fowler  v.  Smith,  1  R.  448. 

24.  Where  appellant  relies  upon  errors  on  the  face  of  the  record,  they  must  be 
pointed  out,  in  conformity  to  art.  897  C.  P.     Powell  v.  Williams,  5  R.  169. 

25.  Where,  on  appeal  from  a  judgment  confirming  one  by  default,  the  record  contains 
no  statement  of  facts,  and  the  clerk's  certificate  shows,  that  parol  evidence  was  produced 
on  the  trial,  but  not  taken  down,  it  will  be  presumed  that  plaintiff's  claim  was  proved  by 
legal  evidence  when  the  default  was  made  final.     Landry  v.  Jefferson  College^  7  R.  179. 

26.  In  an  assignment  of  errors,  the  error  must  be  plainly  and  fully  stated.  Krtxutler 
V.   CI.  S.  Bank,  12  R.  456. 

27.  Wiiere  the  record  contains  all  the  evidence  introduced  on  the  trial,  or  a  statement 
of  facts  on  which  appellant  relies,  either  wholly  or  in  part,  the  appeal  cannot  be  dis- 
missed for  want  of  a  formal  assignment  of  errors.  C.  P.  897 ;  iS.  461.  Chimin al 
Law,  XVI.  (b),  No.  36. 

28.  On  appeal  from  a  judgment  in  plaintifi^s  favor,  rendered  upon  an  exception  that 
the  petition  discloses  no  cause  of  action,  no  formal  assignment  of  errors,  under  art.  897 
C.  P.,  is  necessary.  Wood  v.  Henderson,  2  A.  220 ;  Hiestand  v.  New  (Means,  14  A. 
137  ;  Staie  v.  Henderson,  13  A.  489. 

29.  When,  on  appeal  from  a  judgment  dissolving  an  injunction  on  the  ground,  that  a 
prior  writ,  issued  on  a  petition  containing  the  same  allegations,  had  been  dissolved  by  a 
judgment  ajQ&rmed  on  appeal,  the  transcript  does  not  contain  the  evidence  on  which  the 
first  injunction  was  dissolved,  the  appeal  will  be  dismissed.  PeUerin  v.  Levois,  8  A. 
436.     But  see  Infra,  (0,  No.  9. 

30.  The  failure  of  a  tutor  to  account  for  interest  from  maturity  on  the  price  of  prop- 
erty sold,  to  which  the  minor  was  entitled,  cannot  be  assigned  as  error,  when,  in  the 
absence  of  proof  to  the  contrary,  it  may  be  presumed  that  the  purchase-money  was  paid 
at  maturity.     Tegart  v.  Mc  Caleb,  10  A.  288. 

31.  An  assignment  of  errors,  not  filed  within  the  delay  required  by  art  897  C.  P.,  will 
not  be  considered.    New  Orleans  v.  Houdro,  14  A.  303. 

See  Criminal  Law,  XVI.  (b).    Public  Lands,  IV.  (c),  No.  5. 

(c)  Statement  of  Facts. 

1.  The  judge  cannot  enlarge  his  statement  after  the  record  is  sent  up  ;  and  the  state- 
ment must  be  made  before  the  judgment  is  signed,  even  though  the  judge  certify,  that 
the  statement  is  made  from  notes  he  had  taken  of  the  evidence.  3  M.  204 ;  10  M.  645 ; 
5  L.  321. 

2.  But  it  may  be  made  at  any  time  before  judgment  signed,  even  though  more  than 
the  delay  allowed  by  law,  between  its  rendition  and  signature,  have  elapsed.  Brand  v. 
Livaudms,  3  M.  389. 

3.  The  statement  may  even  be  made  after  the  judgment  is  signed,  if  the  parties 
agree  thereto.     Yocum  v.  Roy,  3  M.  397. 

4.  The  whole  evidence  taken  on  the  trial  may  be  sent  up  to  the  supreme  court,  as  a 
statement  of  facts.     Ahat  v.  DoUoUe,  4  M.  316. 

5.  If  a  statement  be  not  signed  by  all  the  parties,  or  their  legal  representatives,  the 
appeal  will  be  dismissed.     DuhreuU  v.  Duhreml,  5  M.  82. 

6.  If  the  statement  be  so  imperfect,  that  the  court  cannot  discover  the  merits  of  the 
case,  the  appeal  will  be  dismissed.  Smith  v.  Kemper,  6  M.  563 ;  Sompeyrac  v.  Cabley 
12  M.  431. 

7.  If  the  statement  be  blotted  and  erased,  and  one  of  the  parties  insist,  that  such 
erasure  was  made  without  his  consent,  the  cause  will  be  remanded.  Walker  v.  Smith, 
7  M.  563. 

8.  A  statement,  without  a  date,  made  ^'  as  well  as  is  recollected,^  and  stating  that 
other  facts  were  proved  which  the  judge  considered  as  immaterial,  is  not  good.  Ship  v. 
Guny,  9  M.  91. 

9.  Where  the  judge  has  mislaid  his  notes,  and  so  cannot  make  a  statement,  the  cause 
will  be  remanded  for  a  new  trial,  as  appellant  cannot  be  deprived  of  his  right  of  appeal 
without  his  fault.     Porter  v.  Dugat,  9  M.  121. 
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10.  Parol  evidence  at  the  trials  not  reduced  to  writing  in  open  court,  cannot  be 
brooght  up  otherwise  than  by  a  statement  agreed  on  by  the  parties,  or,  on  failure  of 
such  agreement,  by  the  judge ;  therefore,  depositions  taken  before  a  magistrate,  and 
read  in  the  district  court,  cannot  be  read  in  the  supreme  court.  Wiltz  v.  Du/aUy  10 
1L20. 

11.  A  certificate  of  the  judge,  that  his  statement  contains  a  note  of  the  evidence,  will 
be  presumed  to  mean  the  evidence*    Dromgoch  v.  Gardner^  10  M.  433. 

12.  The  statement  of  the  judge  is  presumed  to  have  been  made  because  the  parties 
disagreed ;  if  the  fact  be  otherwise,  it  is  appellee's  duty  to  show  it.  Gayoso  de  Lemos  v. 
Garcia,  1  N.  S.  324;  McMicken  v.  Biley,  7  N.  S.  396. 

13.  Where  the  insufficiency  of  the  statement  does  not  result  from  any  fault  of  appel- 
lant, the  cause  will  be  remanded.     Watson  v.  Clare,  5  N.  S.  100. 

14.  A  statement  must  be  procured  by  the  party  intending  to  appeal  necessarily  before 
theappeal  is  granted.  C.  P.  602,  603;  8  N.  S.305;  3  L.  45^;  16  L.  137;  10  A. 
554. 

15.  Where  the  judge  has  made  a  statement,  it  is  not  requisite  to  show  that  the  par* 
ties  attempted  in  vain  to  agree  upon  a  statement     Bachemain  v.  Oreditari,  2  L.  347. 

16.  It  is  a  sufficient  statement  by  the  judge,  to  certify  that  no  fact  is  omitted  in  the 
record.     lb. 

17.  Where  there  is  a  statement  of  facts,  the  cause  is  examinable  in  all  its  parts  with* 
oot  exception.     3, 

18.  The  judge  cannot  make  a  statement  afler  the  appeal  is  granted,  nor  can  he,  after 
that  time,  amend  the  record  by  certifying  to  facts  not  taken  down  and  placed  on  the 
record  at  the  time  of  triaL     Trenckard  v.  Elderkin,  3  L.  294. 

19.  Where  a  case  comes  up  without  a  statement,  the  judge  who  promised  to  make 
one  having  died,  it  will  be  remanded  for  a  new  trial.     DolUole  v.  Azenta,  3  L.  360. 

20.  If  the  parties  disagree  as  to  a  statement,  where  the  testimony  has  not  been  taken 
down  at  the  request  of  either,  the  judge  is  bound  to  make  the  statement,  and  cannot 
avoid  this  legal  obligation,  by  directing  ex  officio  the  testimony  to  be  taken  down  by  the 
derk.     JBowrnan  v.  Janes,  6  L.  129. 

21.  A  waiver  of  the  right  to  have  the  evidence  taken  down,  is  not  a  waiver  of  the 
ri^t  to  have  a  statement,  so  as  to  enable  the  party  to  appeal.  McDaniel  v.  InsaU,  7 
L.245. 

22.  When  there  is  not  such  a  statement  as  the  code  of  practice  requires,  because  the 
judge  is  unable  to  recollect  the  testimony,  the  appeal  will  not  be  tried,  but  the  case 
remanded  for  a  new  trial,  if  justice  require  it.     lb. 

23.  A  statement  by  the  judge  will  be  deemed  sufficient  to  enable  the  court  to  exam- 
ine the  case  on  its  merits,  when  there  is  no  other  objection  than  the  refusal  of  appellee's 
oooDfiei  to  consent  to  it.    Robertson  v.  Pevm,  8  L.  64. 

24.  The  parties  to  the  appeal  are  alone  competent  to  make  a  statement,  and  not  other 
perBODa,  not  cited  in  the  appeal.     Sojourner  v.  Charpontierj  10  L.  213. 

25.  WKere  all  the  parol  evidence  offered  on  the  trial  has  been  taken  in  writing  by 
the  derk  and  all  the  written  evidence  noted  by  him,  the  judge  cannot  be  required  to 
■lake  a  statement     C.  P.  586,  602,  603 ;  Hennen  v.  Hennen,  10  L.  560. 

26.  It  is  competent  for  either  party  to  have  the  testimony  taken  down  by  the  derk. 
The  judge  has  no  authority  to  do  this,  even  if  requested  by  one  of  the  parties.  But  if 
a  party,  intending  to  appeal,  should  apply  to  the  opposite  party  for  a  statement  without 
success,  the  judge  might  give  the  testimony  which  he  has  taken  in  writing  as  such  state- 
ment   Le  BUmc  v.  Bromsard,  16  L.  137. 

27.  An  appellant  who  neglects  to  procure  a  statement,  in  cases  where  it  is  necessary, 
before  the  appeal  is  granted,  is  not  entitled  to  relief.     lb* 

28.  The  judge  of  a  probate  court  cannot,  under  art  1042  C.  P.,  be  called  upon  to 
make  a  statement  in  causes  tried  before  him.  Tompkins  v.  Benjamin^  16  L.  197  ;  Sue* 
cession  o/Lauve,  6  A.  530.    Evidence,  XVII.  Nos.  5,  6. 

29.  The  code  of  practice  has  not  fixed  any  period  within  which  a  statement  must  be 
made.  It  requires  only  that  it  be  procured  by  the  party  intending  to  appeal ;  that  is  to 
say,  before  the  i^peal  is  granted.     Union  Bank  v.  Williams,  16  L.  236. 

30.  When  a  statement  and  the  order  granting  the  appeal  are  dated  the  same  day, 
the  statement  is  in  due  time.     lb, 

31.  When  in  his  statement  the  judge  certifies  that  the  protest  was  proved  to  have 
beoi  regularly  made,  and  the  notices  given  accordingly,  but  fails  to  state  at  what  time, 
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and  in  what  manner  the  notices  were  given,  the  court  cannot  ascertain  whether  they 
were  properly  given,  and  the  appeal  must  be  dismissed.     lb, 

32.  It  is  only  when  the  opposite  party  refuses  to  join  in  making  out  a  statement,  or 
when  the  parties  cannot  agree,  that  the  party  intending  to  appeal  has  a  right  to  call 
upon  the  court  for  a  statement  And  this,  though  the  party  desiring  to  appeal  was  not 
present  at  the  trial,  either  in  per^n  or  by  counsel.  C.  P.  602,  603  ;  Grand  Gulf  R. 
Go,  y.  Daufflauy  3  R.  169 ;  Landry  v.  Jefferson  CoUege,  7  R.  179 ;  Cattaing  v,  J^one, 
4  A.  18  ;  Lucas  v.  Belly  10  A.  180. 

33.  A  statement  may  be  made  any  time  after  judgment  signed,  provided  it  be  before 
the  appeal ;  C.  P.  602 ;  and  if  a  statement  be  made  before  a  devolutive  appeal  taken 
any  time  within  the  year,  it  will  be  in  time,  though  a  previous  suspensive  appeal  had 
been  dismissed  for  insufficiency  of  the  security.  Jdeeker  v.  G^pui,  4  R.  259 ;  Jones  y, 
Neville,  9  R.  478. 

34.  Where  the  facts  of  a  case  appear  only  from  a  statement  by  the  judge,  and  there 
is  no  assignment  of  error  or  bill  of  exceptions,  no  point  of  law  can  be  examined  which 
does  not  arise  from  the  facts  stated  by  the  judge  ;  nor  can  the  allegation  of  any  fact  not 
found  in  such  statement  be  attended  to.  Hahey  v.  Vorhees,  7  R.  355.  Suproj  (a), 
No.  2. 

35.  Where  the  parties  consent  that  the  testimony  taken  on  the  trial  shall  be  reduced 
to  writing  by  the  judge  in  a  certain  manner,  to  serve  as  a  statement  in  case  of  appeal, 
and  the  mode  adopted  is  as  well  calculated  to  secure  a  fair  and  accurate  statement  of 
the  evidence  as  if  the  testimony  had  been  taken  down  by  the  clerk,  neither  party  can 
object  to  it  after  appeaL     Lynch  v.  Ootn,  2  A.  905. 

36.  The  evidence  need  not  be  reduced  to  writing  unless  one  of  the  parties  require 
it ;  and  the  judge  cannot  be  required  to  make  a  statement  at  a  subsequent  term  of  court, 
when  his  recollection  no  longer  enables  him  to  do  it.  So  that  when  the  evidence  has 
not  been  taken  down,  and  a  statement  cannot  be  procured,  a  party  desiring  to  appeal 
upon  the  facts,  is  without  remedy.    Lucas  v.  BeU,  10  A.  180. 

37.  Although  there  be  some  conflict  between  the  decisions  as  to  the  time  within 
which  the  statement  may  be  made,  yet  they  are  uniform  to  the  point,  that  it  cannot  be 
made  afler  an  appeal  has  been  taken.  C.  P.  602,  603 ;  State  ex  rel  Boudreau  v. 
Judge^  13  A.  485.    Mandamus,  I.  (a),  3),  No.  19. 

See  Criminal  Law,  XVI.  (b).    Evidence,  XVII. 

(d)   Time  within  which  the  IVanscript  must  he  Filed;  and  its  Extension, 

1.  If  the  transcript  be  not  filed  on  the  return  day,  the  appeal  wUl  be  dismissed.  11 
M.  433  ;  12  M.  505,  506  ;  1  N.  S.  573. 

2.  Where,  several  months  after  the  return  day,  and  a  few  days  only  before  the  record 
is  actually  filed,  appellee,  by  an  indorsement  thereon,  accepts  service,  it  will  be  con- 
sidered as  a  consent  that  the  appeal  be  placed  on  the  docket,  notwithstanding^  the  delay. 

Veeche  v.  Grayson,  1  N.  S.  133. 

3.  The  three  days,  allowed  for  filing  the  appeal  after  the  return  day  by  arts.  589, 
883  C.  P.,  are  judicial  days ;  and  the  appeal  will  be  in  time  even  if  filed  on  the  third 
judicial  day ;  otherwise  it  will  be  dismissed.  5  N.  S.  192  ;  8  N.  S.  184;  4  L.  68 ;  5 
L.  348  ;  7  L.  344 ;  10  L.  500, 503  ;  5  A.  81. 

4.  If  the  term  to  which  the  appeal  is  made  returnable  entirely  fail,  it  will  be  in  time 
to  file  the  record  within  the  first  three  judicial  days  of  the  succeeding  term.  5  N.  S. 
192 ;  7  L,  449 ;  12  L.  536 ;  11  A.  626 ;  infra.  No.  14. 

5.  If  appellant  be  prevented  by  circumstances  beyond  his  control  from  filing  the  tran- 
script, he  may  be  relieved,  although  the  clerk's  certificate  have  been  delivered  to  appel- 
lee. KirhUmd  v.  Creditors,  8  N.  S.  597 ;  McDoweU  v.  Read,  5  A.  42 ;  French  v.  Har- 
rod,  9  A.  21. 

6.  Tue  transcript  must  be  filed  within  the  three  judicial  days  under  penalty  of  dis- 
missal, even  though  by  the  rules  of  court  it  cannot  be  tried  till  some  time  after.  Bell  v. 
Williams,  3  L.  251« 

7.  Where  surety  of  appelknt  was  objected  to  below,  and  rejected  upon  hearing  the 
rule,  which  was  not  tried  till  the  day  fixed  for  the  return  of  the  appeal,  the  supreme 
court  will  allow  further  time  to  appellant.     Maignan  v.  Glaise,  3  L.  257. 

8.  Where  the  record  is  not  filed  within  three  judicial  days  after  the  return  day,  and 
no  extension  of  time  has  been  obtained,  nor  adequate  legal  cause  assigned  for  the  delay. 
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the  appeal  must  be  dismissed,  if  required  by  appellee.    C.  P.  585,  590,  883 ;  7  L.  176 ; 
2  A.  769  ;  3  A.  226  ;  5  A.  42,  716,  744 ;  6  A.  294;  9  A.  65,  538. 

9.  The  transcript  most  be  filed  within  three  judicial  days  after  the  return  day,  or  it 
will  be  too  late.  The  rule,  that  when  an  act  is  to  be  done  within  a  given  time,  it  may 
be  done  afterwards  if  nothing  occur  to  prevent  it,  does  not  apply  to  such  a  case.  C.  P. 
587,  589  ;  Palfrey  v.  Winter,  8  L.  206 ;  Vcm  Campen  v.  Morris,  6  R.  79  ;  French  v. 
Barrod,  9  A.  21. 

10.  When  the  term,  to  which  the  appeal  is  made  returnable,  fails  entirely,  and  the 
transcript  is  filed  [within  the  first  three  judicial  days  of]  the  following  term,  it  will  be 
in  time,  although  more  than  a  year  have  elapsed  since  the  appeal  was  granted.  WeBs 
▼.  Lfomoikej  10  L.  410 ;  Maheaux  v.  Lavergne,  10  A.  673. 

11.  Since  the  act  20  March,  1839,  §  19,  amending  the  code  of  practice,  no  appeal  will 
be  dismissed  on  the  ground  that  the  transcript  was  not  filed  on  the  return  day,  where 
such  transcript  was  filed  before  the  motion  to  dismiss.  10  L.  501,  506 ;  17  L.  115  ; 
4  R.  39.     Supra,  VI.  (c),  Nos.  15,  17. 

12.  The  time  allowed  for  the  return  day  cannot  be  extended  by  the  court  from  which 
the  appeal  was  taken,  but  only  by  the  supreme  court.  10  L.  482  ;  11  L.  198;  10  R. 
419  ;  12  L.  480,  482.     Supra,  IV.  (b)  ;  VII.  (a),  Nos.  3,  9,  et  al. 

13.  An  extension  of  time,  to  bring  up  the  record,  can  only  be  asked  for  at  the  term  at 
which  it  18  returnable.  It  will  not  suffice  to  apply  at  the  term  allotted  for  hearing 
appeals,  when  that  is  not  the  one  to  which  it  is  returnable.  Hart  v.  Fisk,  12  L. 
868.  . 

14.  Where  there  is  no  entire  failure  of  the  term  to  which  the  appeal  is  returnable,  and 
the  court  is  open  on  three  several  days,  although  it  transact  no  business,  yet  the  record 
should  be  filed  within  that  time,  and  if  this  be  not  done,  the  appeal  will  be  dismissed. 
Krkman  v.  Butler,  12  L.  536 ;  eupra.  No.  4. 

15.  Where  the  transcript  was  not  filed  until  the  sixth  judicial  day  of  the  term,  and  it 
did  not  appear  that  either  appellant  or  his  counsel  had  taken  any  steps  to  have  it  filed  in 
due  time,  the  appeal  was  dismissed.     GiU  v.  Hudson,  14  L.  203. 

16.  The  omission  to  file  the  transcript  in  due  time,  will  be  a  ground  of  dismissal, 
though  the  omission  be  caused  by  mistake.    ^Ib. 

17.  Where  one  of  the  appellants  dies  after  the  appeal  is  taken,  and  the  record  is  not 
filed  on  the  return  day,  nor  within  the  legal  delay,  the  appeal  will  not  be  dismissed. 
Act  20  March,  1839,  §  19.      Winchester  v.  Ory,  15  L.  104. 

18.  Where  appellant  obtains  from  the  court  further  time  to  bring  up  the  record,  but 
in  consequence  of  a  verbal  agreement  to  that  effect  between  the  counsel,  it  was  not 
entered  on  the  minutes,  and  a  difficulty  subsequently  arises  as  to  the  exact  meaning  and 
extent  of  the  agreement,  the  court* will  not  sustain  or  carry  it  into  effect  Coffin  v. 
PtiOard,  5  B.  125.    Criminal  Law,  XIII.  (c).  No.  5.     Consent,  No.  2. 

19.  On  appellant's  failure  to  file  the  transcript,  or  apply  to  the  supreme  court,  within 
three  judicial  days  afler  the  return  day,  for  an  extension  of  time,  i^pellee  will  be  entitled 
to  execotion,  under  art  589  C.  P.  Harbour  v.  Brickel,  10  R.  419 ;  Ihxverso  v.  Bow, 
10  L.  501. 

20.  Where  the  record  was  not  filed  more  than  twelve  months  af^er  the  return  day,  no 
applicatioa  having  been  made  for  further  time,  and  it  was  not  pretended  that  appellant 
was  prevented  firom  filing  it  sooner  by  any  event  not  under  his  control,  the  appeal  was 

Litiea  V.  Bolbear,  11  R.  485. 


21.  Where  the  transcript  is  not  filed  within  three  days  after  the  return  day,  and  the 
failnre  does  not  result  from  any  act  or  neglect  of  the  clerk  or  other  officer,  the  appeal 
most  be  dismissed.  Such  a  case  is  not  embraced  by  act  20  March,  1839,  §  19,  No.  53. 
Dams  V.  Hood,  2  A.  453  ;  Penney  v.  SomerviUe,  3  A.  668.  &^>ra,  II.  (c), 
Na  17. 

22.  To  relieve  appellant  from  his  omission  to  file  the  record  in  time,  on  the  ground 
that  it  was  not  filed  through  the  mistake  or  misconduct  of  the  clerk,  a  strong  and  clear 
ease  must  be  made  out     Champomier  v.  Washington,  2  A.  723. 

23.  The  testimony  of  appellant's  counsel,  that  he  was  under  the  impression  that  the 
record  had  been  filed,  and  that  he  had  given  the  clerk  the  name  of  a  person  as  surety 
ibr  costs,  with  whom  the  cleric  was  scUisfied,  in  the  absence  of  any  proof  of  his  waiver 
of  a  written  bond  for  costs,  is  not  sufficient  proof  of  a  compliance  by  appellant  with  the 
nile  of  court  as  to  security  for  costs,  or  of  a  violation  of  duty  by  the  clerk  in  omitting  to 
file  the  appeaL    lb, 

24  Where  further  time  is  allowed  to  bring  up  the  transcript,  but  it  is  not  filed  within 
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such  time,  and  no  further  extension  is  obtained,  but  tbe  transcript  is  subsequently  filed, 
the  appeal  must,  on  motion,  be  dismissed.  C.  P.  888,  884,  885  ;  Copley  ▼.  Bouthj  3 
A.  189. 

25.  Where,  through  an  attorney's  neglect,  the  record  is  not  filed,  nor  any  application  for 
further  time  made,  within  three  judicial  days  after  the  return  day,  the  party  cannot  be 
relieved.  The  stat.  20  March,  1839,  §  19,  No.  53,  was  intended  to  relieve  appel- 
lants, in  certain  cases,  from  the  neglect  of  persons  not  in  law  representing  them,  such  as 
clerks  and  sheriffs ;  but  the  fault  of  the  attorney  must  be  deemed  the  fault  of  the  client 
Ihtcoumau  v.  Levittimes,  3  A.  245  ;  4  A.  30 ;  Succession  of  Logani^  lb.  279. 

26.  Where  appellant's  counsel  has  made  an  arrangement  with  the  cleik  of  the  lower 
court  to  file  all  appeals  taken  by  him,  the  clerk  becomes  appellant's  agent,  and  his 
neglect  is  appellant's  neglect.  C.  P.  585 ;  McDotoeU  v.  Becid,  5  A.  42 ;  Brother  v. 
Bank  of  La.  10  A.  147 ;  Bueideif  v.  Lacroix,  14  A.  29. 

27.  The  absence  of  a  seasonable  filing  is  at  least  prtmd  facie  evidence  of  neglect.  lb, 

28.  Where  the  time  for  filing  the  transcript  of  an  appeal,  returnable  at  Opelousas,  was 
extended  to  1st  March,  but  it  was  not  filed  until  the  first  day  of  the  ensuing  term,  and 
no  importance  had  been  attached  in  the  order  of  extension  to  the  particular  day,  pro- 
vided the  filing  were  in  time  for  the  succeeding  term,  and  appellee  had  incurred  no  in- 
convenience or  injury  from  the  delay,  the  motion  to  dismiss  was  rejected.  Smith  v. 
Foster,  5  A.  551. 

29.  Where  the  transcript  is  not  filed  until  nearly  a  year  after  the  return  day  of  an 
appeal  granted  to  the  liquidator  of  an  insolvent  corporation,  appointed  by  the  state,  who 
resigned  some  months  after  the  appeal  was  taken,  and  nb  diligence  is  shown  on  the  part 
of  any  one  in  having  the  vacancy  filled,  or  in  relation  to  bringing  up  the  appeal,  it  will 
be  dismissed  on  motion  of  appellee.     Haynes  v.  Lawson,  6  A.  270. 

30.  If  the  appeal  be  filed  on  the  day  fixed  by  law,  an  error  of  the  judge  in  fixing  the 
return  day  will  not  prejudice  appellant.     Benjamin  v.  Davis,  6  A.  472. 

31.  When  the  clerk's  certificate,  although  it  show  that  the  transcript  was  not  com- 
pleted on  the  return  day,  is  yet  signed  within  the  three  ju'dicial  days  following,  and  no 
reason  is  given  for  plaintiff's  delay  to  file  the  transcript  several  days  longer,  the  appeal 
will  be  dismissed.  If  the  clerk  be  unable  to  make  out  the  transcript  in  season,  on  a 
proper  showing,  further  time  will  be  aUowed.  G.  P.  883 ;  McDonogh  v.  BeGruySj 
10  A.  75. 

32.  The  act  20  March,  1839,  |  19,  No.  53,  was  intended  to  relieve  appellants 
from  the  consequences  of  faults  imputable  to  others,  and  not  their  own  laches.  lb. 
Supra,  IV.  (b),  Noe.  13,  15. 

33.  When  an  appeal,  in  a  contested  election  case  firom  a  country  parish,  is  made  re- 
turnable according  to  law,  the  traniscript  is  not  to  be  ^led  within  ten  days  after  judgment, 
but  on  the  return  day  prescribed  by  law  in  ordinary  cases  for  appeals  fropi  such  parish. 
The  case  is  governed  by  act  14  February,  1856,  No.  11,  and  no^by  act  30  April,  1853, 
No.  273,  which,  contested  election  cases  not  being  appealable  at  the  time  of  its  passage, 
was  not  passed  with  reference  thereto.  Lanier  v.  Ckdlatas,  13  A.  175.  Supra,  II.  (c), 
Nos.  22,  23. 

34.  Where  appellant,  the  transcript  having  been  completed  on  the  last  judicial  day, 
goes  in  the  evening  to  file  it,  but,  finding  the  office  of  the  clerk  closed  earlier  than  usual, 
and  having  searched  for  the  latter  in  vain,  does  not  file  it  until  early  the  next  day,  the 
appeal,  on  motion  of  one  of  the  appellees,  will  be  dismissed.  Nothing  showing  that  the 
office  was  not  open  as  usual  during  business  hours,  or  the  time  of  day  when  the  attempt 
to  file  the  transcript  was  made,  the  presumption  is,  that  it  was  after  business  hours,  and 
that  appellant's  failure  was  his  fault     Buckley  v.  Lacroix,  14  A.  29. 

(e).  Certificate  of  the  Judge  and  Clerk. 

\)  In  General. 

1.  A  judge  may  make  a  certificate,  that  the  record  contains  all  the  evidence,  at  any 
time  within  his  discretion,  even  after  judgment  signed.  Franklin  v.  KembaU,  5  M.  666 ; 
Girod  V.  Perroneau,  11  M.  224;  McMicken  v.  BUey,  7  N.  S.  396.  iifra,  (f), 
No.  7. 

2.  Where  the  evidence  is  taken  down,  no  judge's  certificate  is  necessary  to  show  that 
all  the  testimony  accompanies  the  record.     BamweU  v.  Harmon,  6  M.  722. 

3.  Admissions  of  parties  should  be  entered  on  the  record  by  the  clerk  ;  it  is  no  part 
of  the  judge's  duty  to  certify  them.    MUchel  v.  Jewel,  10  M.  645. 
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4.  Where  the  judge's  certificate,  that  the  record  '<  contained  all  the  evidence,  &c/' 
was  defective,  the  cause  was  remanded,  with  directions  to  him  to  certify  according  to 
law.     Girod  v.  Perroneanit  11  M.  224. 

5.  The  judge's  certificate  cannot  control  the  fiEicts  appearing  on  the  record.  Wood  v. 
Lewis,  1  N.  8.  594. 

6.  By  act  28  January,  1817,  No.  9,  the  certificate,  that  the  transcript  contains  the 
documents  on  which  the  cause  was  tried,  should  be  given  by  the  judge  and  not  by  the 
clerk.     MUkm  v.  Ddide,  2  N.  S.  239. 

7.  A  judge  cannot  certify,  after  judgment,  that  the  record  contains  all  the  matters  on 
which  the  case  was  decided,  unless  it  appear  that  it  was  tried  on  written  documents. 
Conway  v.  Gkinn^  4  N.  8.  491. 

8.  The  only  case  in  which  a  judge  is  authorized  to  give  a  certificate,  save  when  be 
makes  a  statement  of  facts,  is,  ^  when  the  testimony  produced  in  the  cause  has  been 
taken  down  in  writing,  and  the  records  contain  all  the  evidence  produced  in  the  suit ;  he 
is  then  to  certify  at  the  foot  of  the  records,  that  they  contain  all  the  evidence  produced 
by  the  parties."     Trenchard  v.  Elderkin,  3  L.  295.     Infra,  2),  No.  8. 

9.  When  a  suit  is  brought  in  one  parish,  and  transferred  to  another,  where  it  is  tried 
and  where  judgment  is  rendered,  the  clerk  of  the  court  in  which  the  cause  originated 
cannot  certify  the  record.     McLUyre  v.  Whiting,  6  L.  38. 

10.  Arts.  586,  896  G.  P.  are  not  absolutely  contradictory,  and  are  to  be  construed  so 
aa  to  give  full  effect  to  both.    Brmn  v.  OriUion,  6  L.  211.     Laws,  II.  (d),  No.  5. 

11.  The  certificate  of  the  derk  alone,  that  the  record  contains  a  copy  of  all  the  docu- 
ments on  file,  a  transcript  of  all  the  proceedings  had,  and  all  the  testimony  adduced, 
authorizes  the  supreme  court  to  examine  a  case  on  the  merits.     Ih. 

12.  The  certificates  of  the  clerk  and  judge,  that  the  record  contains  all  the  evidence 
adduced  on  the  trial,  will  be  disregarded,  and  the  appeal  dismissed,  if  the  cause  be  not  in 
a  situation  to  enable  the  court  to  examine  the  testimony,  and  the  whole  case  on  its 
merits.     Phelps  v«  Morgan,  12  L.  181. 

13.  At  any  time  before,  or  at,  the  argument  of  the  cause,  appellant  may  obtain  further 
time,  and  a  mandamus  to  the  judge  a  quo  to  obtain  a  complete  certificate,  where  its  de- 
fectiveness is  not  attributable  to  appellant.  Time  is  given  till  the  next  term,  and  judg- 
ment meanwhile  <m  appeal  suspeiMled.  G.  P.  898  ;  Bass  v.  Barton,  12  L.  437 ;  Vacocu 
T.  Pavee,  Jb.  637. 

14.  Where  the  clerk's  certificate  states  that  the  record  contains  all  the  evidence 
adduced  on  the  trial,  and  it  appears,  from  an  inspection  of  the  record,  that  it  does  not, 
precluding  thereby  an  examination  of  the  case  upon  the  merits,  the  case  will  be  re- 
manded.    Lambeth  v.  Rivarde,  16  L.  572. 

15.  A  certificate  from  the  judge  will  be  received  at  any  time,  to  show  error  in  the 
origina]  certificate  appended  by  him  to  the  transcript ;  and,  on  a  proper  showing,  the 
derk  may  also  be  allowed  to  amend  his  certificate.     Lqfonta  v.  MoAJUster,  4  R.  390. 

16.  After  a  case  has  been  submitted  on  the  merits,  it  is  too  late  for  appellee  to  con- 
test the  oorreetnese  of  the  clerk's  certificate  that  the  transcript  contains  all  the  evidence 
offered  on  the  trial.  The  objection  cannot  be  considered  afler  the  implied  acquiescence 
in  the  correctness  of  the  certificate.    NihUU  v.  Scott,  4  A.  246. 

17.  When  the  certificate  of  the  derk  does  not  show,  that  the  transcript  contains  all 
the  evidence,  and  the  error  is  not  imputable  to  appellant,  whose  counsel  swears,  that  the 
record  does  contain  all  the  evidence,  and  that  the  error  of  the  certificate  was  not  dis- 
covered until  the  motion  made  to  dismiss  the  appeal,  a  few  days  —  sufiicient  time  — 
win  be  allowed  to  rectify  the  error.  Act  20  March,  1839,  No.  58  ;  G.  P.  898 ;  Hump- 
son  V.  CSutpman,  7  A.  257. 

18.  Although  a  certificate  be  insuffident,  yet,  under  act  20  March,  1839,  G.  P.  898, 
it  is  imperative  upon  the  court  to  grant  time  to  the  appellant  claiming  it,  to  enable  the 
derk  to  amend  his  certificate,  if  he  can  do  so  truthfully.  And  time  will  be  granted 
muil  the  next  term.  Barham  v.  Livingston,  11  A.  604;  Cory  v.  JSddens,  12  A. 
582. 

19.  The  certificate  of  the  clerk  may  be  amended,  so  as  to  show,  that  the  transcript 
18  complete,  even  afier  a  motion  to  dismiss.  The  act  20  March,  1839,  §  19,  No.  53, 
enlaiiging  the  discretionary  power  granted  by  art  898  G.  P^  is  imperative  upon  the 
eourt  not  to  dismiss  appeals  for  clerical  errors  not  attributable  to  appellants.  StcUe  v. 
Smiihy  12  A.  349  ;  State  v.  Cole,  A  471.     Infra,  2),  No.  28. 

See  Supra,  (a),  Na  1.  Infra,  (f ),  No.  34.  Act  14  March,  1855,  §  14,  No.  254,  re- 
enacting  act  20  March,  1839,  $  19,  No.  53. 
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2)  Requintm  ofiKt  Certificate. 

l.A  certificate  by  the  clerk  that  ^Mhe  foregoing  is  a  true,  fall,  and  complete  tran- 
script of  the  record  in  the  case  of "  is  insufficient,  and  the  appeal  will  be  dis- 
missed.    10  M.  670  ;  1  N.  8.  864 ;  3  L.  295,  446,  454. 

2.  If,  nearly  a  year  after  the  trial  of  a  cause,  the  judge  certify  that  the  record  contains 
all  the  facts  upon  which  the  trial  was  had,  as  well  as  he  can  now  say,  the  supreme  court 
cannot  examine  the  cause  upon  the  merits.     Girod  v.  Perroneau,  11  M.  1. 

8.  If  tiie  judge  cannot  certify  the  record  in  positive  terms,  the  appeal  will  be  dis- 
missed.    Girod  V.  Perroneati^  11  M.  224. 

4.  A  certificate,  that  the  record  contains  all  the  material  testimony,  suffices.  Gajfoso 
T.  Garcia^  1  N.  S.  824.  [  7%i8  dednon  was  made  under  the  aei  10  February,  1818,  Na 
1 2,  previous  to  the  code  of  practice,"] 

5.  A  certificate  by  the  clerk,  that  ^  the  foregoing  is  a  true  and  complete  transcript  of 
the  record  in  the  case  of ,  and  of  the  documents  on  file  in  the  same,"  is  insuffi- 
cient, and  the  appeal  will  be  dismissed.     Burch  v.  Chew,  2  N.  S.  67. 

6.  Before  the  code  of  practice,  the  judge's  certificate,  several  months  after  judg- 
ment, ^  that  the  record  contained  all  the  proceedings  and  evidence  adduced  on  the 
trial,"  authorized  a  decision  on  the  merits.     OathoUc  Church  v.  MiUer,  5  N.  S.  102. 

7.  A  certificate  by  the  clerk,  that  ^  the  foregoing  is  a  true  and  complete  transcript  of 
all  the  proceedings  had,  and  of  all  the  documents  on  file,  in  the  case  of "  is  in- 
sufficient, and  the  appeal  will  be  dismissed.     Ditto  v.  Barton,  6  N.  S.  127. 

8.  Where  the  record  shows  the  testimony  was  taken  in  open  court,  during  the  trial, 
and  the  judge  certifies  that  it  contains  all  the  evidence  adduced  on  the  trial,  this  is  a 
sufficient  compliance  with  the  code  of  practice,  and  the  judge  is  presumed  to  have  given 
his  certificate  when  authorized  to  do  so.  Crawford  y,  JeweU,  2  L.  165.  Suprct,  1), 
No.  8. 

9.  A  cause  will  not  be  examined  where  the  clerk's  certificate  states  the  record  to  be 
complete,  ^  except  as  to  such  papers  as  may  have  been  annexed  to  a  dedimus,  not  re- 
turned in  time,  and  which  were  formerly  on  file."     Sibley  v.  Pield,  2  L.  491. 

10.  A  judge's  certificate,  that  ^  he  has  no  recollection  of  any  other  matter  having 
been  given  in  evidence  on  the  trial,  than  what  is  contained  in  the  record,"  does  not 
authorize  the  supreme  court  to  examine  the  merits.     Hodge  v.  Creditors,  4  Xi.  8. 

11.  Where  the  record  contains  all  the  documents  and  evidence  on  which  a  cause  has 
been  heard  and  determined  below,  a  certificate  to  this  effect,  made  either  by  the  clerk  or 
judge,  will  suffice.     Reeves  v.  Adams,  5  L.  293  ;  Brown  v.  Thomas,  9  A.  95. 

12.  A  certificate,  that  ^the  record  contains  a  transcript  of  all  the  proceedings  on 
which  the  cause  was  tried,  since  the  last  appeal,  with  the  exception  of  the  transcript  of 
two  former  appeals  already  in  the  supreme  court,"  is  insufficient,  and  the  appeal  will  be 
dismissed.     Attain  v.  Preston,  5  L.  479. 

18.  The  clerk's  certificate,  that  the  record  contains  a  full  transcript  of  all  the  pro- 
ceedings, documents,  and  evidence  on  file  in  the  case,  does  not  authorize  the  conclusion 
that  all  the  evidence  adduced  was  put  on  file,  and  is,  therefore,  insufficient ;  and  when 
no  application  has  been  made  for  the  correction  of  the  error,  the  appeal  will  be  dis- 
missed.    6  L.  166,  303 ;  12  L.  537 ;  9  A.  190. 

14.  A  certificate,  that  the  transcript  ^contains  a  true  copy  of  all  the  proceedings,  as 
well  as  all  the  documents  filed  in  the  case,"  is  insufficient,  and  the  appeal  will  be  dismissed. 
Police  Jury  v.  Menard,  7  L.  587 ;  Choice  v.  Harby,  14  L.  265 ;  Marsh  v.  Barnes, 
17  L.  27. 

15.  Where  there  is  no  bill  of  exceptions  nor  assignment  of  errors,  a  certificate  which 
only  states  that  ^  the  record  contains  a  correct  copy  of  the  documents  on  file,  and  tran- 
script of  all  the  proceedings  in  the  court  of  probates,"  but  is  silent  as  to  the  evidence,  is 
insufficient,  and  the  appeal  will  be  dismissed.     Haydell  v.  Wehre,  10  L.  38. 

16.  Where  the  certificate  states,  only,  that  the  record  contains  **a  true  copy  of  all  the 
papers  found  in  the  case,"  &c,  and  there  is  no  bill  of  exceptions,  statement  of  facts,  nor 
assignment  of  errors,  the  appeal  will  be  dismissed.     Fredericks  v.  KeUar,  12  L.  47. 

17.  The  clerk's  certificate,  that  the  record  contains  ^  a  transcript  of  all  the  proceed- 
ings had,  and  all  the  evidence  adduced  on  the  trial,"  is  sufficient,  without  a  certificate 
that  the  testimony  was  taken  down  in  writing,  at  the  request  of  one  of  the  parties,  to 
serve  as  a  statement  of  facts.     Gorton  v.  Gorton,  12  L.  476 ;   Brown  v.   Thomas,  9 

A.  95. 

18.  A  certificate  by  the  clerk,  that  the  record  ^  contains  all  the  evidence  upon  which 
the  judgment  was  rendered,"  is  insufficient.     Grand  Gulf  Co,  v.  Duglass,  3  R.  169. 
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19.  A  certificate  of  the  judge,  that  the  transcript  contains  all  the  documentary  evi- 
dence adduced,  and  of  the  clerk,  that  it  contains  all  the  proceedings  as  well  as  all  the 
documents  filed  in  the  cause,  would  be,  even  if  there  were  nothing  to  raise  a  doubt,  in- 
sufficient ;  and  is  clearlj  so,  when  the  record  shows,  that  several  witnesses,  whose  testi- 
mony has  not  been  taken  down,  were  examined.  The  appeal,  in  such  case,  will  be 
dismissed.    Powell  v.  WiUianUy  5  R.  169. 

20.  A  clerk's  certificate,  that  the  record  contains  copies  of  all  the  documents  on  file, 
and  a  complete  transcript  of  all  the  proceedings  had,  and  all  the  testimony  adduced  on 
the  trial,  is  sufficient.      Whittemore  v.  Watts,  7  B.  10. 

21.  The  clerk's  certificate,  that  the  record  "  contains  a  true  and  complete  transcript 
of  all  the  records,  documents,  and  proceedings  had  in  the  case,"  and  of  the  judge,  that  it 
^  contains  all  the  matters  of  fact  upon  which  the  case  was  tried,"  is  insufficient  N.  0, 
ImprovemerU  Co.  v.  Walker^  I  A.  180. 

22.  A  clerk's  certificate,  that  the  record  contains  '*  a  true  and  perfect  transcript  of  the 
documents  and  proceedings  in  the  case,"  is  sufficient,  where  the  appeal  is  taken  from  an 
order  of  seizure  and  sale.  In  such  proceedings,  all  the  evidence  being  required  to  be  in 
the  form  of  authentic  acts,  the  certificate  is  a  substantial  compliance  with  art.  896  C.  P. 
Oianming  v.  Arckirunrdy  1  A.  279. 

23.  The  appeal  must  be  dismissed,  where  the  certificate  merely  states,  ^'  that  the  tran- 
script contains  a  true,  perfect,  and  correct  transcript  of  all  the  records,  documents,  and 
proceedings  had  in  the  cause,  now  on  jUe  in  the  clerk's  office."  Carpenter  v.  Refolds, 
3  A.  592  ;  Pargoud  v.  Pace,  11  A.  644. 

24.  So^  too,  where  it  merely  states,  *'  that  the  record  contains  all  the  papers  on  file  in 
the  rait"     C.  P.  896 ;  Ihoight  v.  AOen,  4  A.  487. 

25.  The  certificate  of  the  clerk  of  a  district  court,  that  a  transcript  contains  all  the 
proceedings  had,  documents  filed,  and  evidence  adduced  on  the  trial  of  a  case  in  which 
judgment  had  been  rendered  by  a  probate  court,  but  in  which  an  appeal  was  allowed  by 
the  district  judge  after  the  probate  court  had  ceased  to  exist,  where  the  clerk  evidently 
bad  no  other  means  of  ascertaining  the  facts  as  to  which  he  certifies,  than  by  an  inspec- 
tion of  the  original  record,  in  which  neither  the  certificate  of  the  probate  judge  nor  his 
dei^,  that  the  record  contains  all  the  evidence,  nor  any  list  of  the  documents  produced, 
18  to  be  found,  is  insufficient,  and  the  case  must  be  remanded.  C.  P.  1042 ;  Polk  v. 
OiUderM^  4  A.  500. 

26.  When  the  clerk's  certificate  states,  that  the  transcript  contains  all  the  evidence 
npoa  which  the  cause  was  tried,  except  certain  executions,  copies  of  which,  duly  certi- 
fied by  the  same  clerk  as  copies  of  the  writs  offered  in  evidence,  are  annexed  to  the 
transcript,  it  will  be  sufficient     Botdigny  v.  White,  5  A.  32. 

27.  A  certificate,  that  the  record  contains  all  the  testimony  on  file  and  of  record,  ad- 
duced on  the  trial,  is  insufficient     Lucas  v.  BeU,  10  A.  180. 

28.  A  certificate,  that  the  transcript  contains  all  the  documents  filed,  all  the  proceed- 
ings bad,  and  all  the  evidence  adduced  on  the  trial,  as  on  file  and  of  record,  is  insufficient. 
But  it  is  imperative  upon  the  court  to  grant  time  for  the  amendment  of  the  certificate. 
Borham  v.  Livingston,  11  A.  604 ;   Cory  v.  Eddens,  12  A.  582 ;  supra,  Nos.  13,  23. 
Svpra,  1),  Nos.  18,  19. 

29.  A  seal  is  not  essential  to  the  clerk's  certificate.  C.  P.  585,  896,  898.  Even  if  it 
were,  its  omission,  not  being  attributable  to  the  appellant,  would  merely  justify  the  court 
in  allowing  time  for  its  rectification.  Act  20  March,  1839,  §  19,  No.  53;  14  March, 
1855,  §  14,  No.  254.      Wood  v.  HarreU,  14  A.  61. 

30.  When  the  clerk  certifies  the  record  under  ^  his  official  signature  and  the  seal  of 
said  court,"  although  no  impress  of  the  seal  appear  in  the  space  reserved  for  that  pur- 
po8e,  it  ia  sufficient     lb.    Infra,  (f),  Nos.  15,  24. 

(f)  Diminution  of  Record  and   Correction  of  Errors, 

1.  If  i^peUee  make  affidavit  that  the  whole  evidence  has  not  come  up,  a  mandate,  in 
the  nature  of  a  certiorari,  will  issue.     Hooper  v.  Martineau,  5  M.  668. 

2.  When  it  appears  by  the  record  that  a  witness  was  sworn,  and  appellee  makes  affi- 
davit that  he  was  examined,  and  the  testimony  of  the  witness  does  not  appe^  in  the 
record,  appellant  will  be  entitled  to  a  certiorari,     Mitchel  v.  Jewel,  9  M.  185. 

3.  Where  a  certiorari  has  issued  to  complete  a  transcript,  and  appellant  neglects  to 
have  it  executed  and  returned  for  more  than  eighteen  months,  the  appeal  will  be  dis- 
missed*   Prudkomme  v.  Murphy,  5  N.  S.  91. 
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4.  Where  it  is  not  appellant's  fault  that  the  record  comes  up  in  such  a  shape  as  to 
preclude  an  examination  into  the  merits,  the  cause  will  be  remanded  for  a  new  trial. 

Watson  V.  Clare,  5  N.  S.  100 ;  Evtns  v.  Murphy,  II  R.  477. 

5.  Where,  notwithstanding  a  certiorari  had  issued  and  been  returned,  material  evi- 
dence, which  had  been  received  in  the  court  below,  was  still  wanting,  the  appeal  was 
dismissed.     DebUeux  v.  Case,  7  N.  S.  260. 

6.  If  the  record  state,  that  certain  documents  were  produced  on  the  trial,  but  not  that 
they  wereJUedy  their  absence  is  no  proof  of  diminution  of  record.  Orawford  v.  JeweU, 
2  L.  165. 

7.  A  certiorari  will  not  issue  to  enable  the  judge  to  make  out  a  statement  of  facts,  for 
he  cannot  do  that  after  appeal ;  but  he  can,  afler  appeal,  grant  a  certificate,  where  the 
testimony  has  been  reduced  to  writing  and  recorded,  that  the  transcript  contains  all  the 
evidence ;  and  if,  fvom  an  inspection  of  the  recoi*d,  it  be  doubtful  whether  the  evidence 
were  reduced  to  writing  or  not,  a  certiorari  will  issue  to  see  if  the  judge  can  grant  the 
certificate,  and  thereby  give  the  party  the  benefit  of  his  appeaL  Hodge  v.  Oreditarg^  3 
L.  455.     Supra,  (e),  1),  No.  1. 

8.  Where  the  certificate  shows,  that  the  record  is  imperfect,  and  the  cause  has  stood 
over  a  whole  year,  a  certiorari  will  not  be  granted,  unless  appellant  account  for  his 
apparent  neglect  by  affidavit  or  otherwise ;  and  the  appeal  will  be  dismissed.  BeU  v. 
BeU,  4  L.  471. 

9.  An  appeal  need  not  be  dismissed,  if  the  record  do  not  contain  the  proceedings  of 
the  supreme  court  on  a  previous  appeal,  as  they  can  be  read  from  the  minutes.  &U  v. 
WiUianu,  10  L.  516.     Supra,  (b).  No.  29. 

10.  A  certiorari  will  be  refused,  when  it  appears  it  is  not  in  the  clerk's  power  to  sup- 
ply the  detect  from  documents  in  his  office.     Beard  v.  Poydras,  18  L.  82. 

11.  If  it  appear,  that  appellant  is  without  fault,  and  has  been  prevented  by  the  ad- 
verse party  from  bringing  up  a  complete  record,  the  court  may  in  its  discretion  remand 
the  cause.     Jb, 

12.  Under  act  20  March,  1839,  No.  53,  time  will  be  allowed  to  correct  any  errors 
or  omissions  in  the  record  not  resulting  from  appellant's  fault  or  jieglect.  Ckiidress  v. 
AUin,  15  L.  500  ;  Lee  v.  Kemper,  3  R.  1. 

13.  Where,  in  a  probate  proceeding,  the  testimony  of  the  witnesses  is  not  reduced  to 
writing  and  annexed  to  the  record,  and  no  list  b  made  of  the  documents  produced  by 
the  parties,  the  appeal  will  not  be  dismissed,  but  the  case  remanded  if  appellee  require 
it.     16  L.  197,  201 ;  17  L.  115  ;  3  A.  554  ;  4  A.  500,  517. 

14.  Where  the  answer  and  part  of  the  parol  evidence  have  been  lost,  so  that  the 
record  cannot  be  perfected,  a  certiorari  would  be  useless ;  and,  if  justice  do  not  require 
it,  the  case  will  not  be  remanded,  but  the  appeal  dismissed.     Bolmr  v.  Day,  16  L.  251. 

15.  Although  the  seal  of  the  court  do  not  appear  in  the  citation  copied  in  the  record, 
nan  constat  that  it  was  not  affixed  to  the  original.  It  has  become  a  common  practice 
with  clerks  not  to  copy  the  seal,  in  making  a  copy  of  the  citation.  Bryan  v.  SprwU,  16 
L.  313  ;  Medley  v.  Voris,  2  A.  140. 

16.  The  act  of  1839,  §  19,  No.  53,  prohibiting  the  dismissal  of  appeals  for  certain 
errors  and  irregularities  when  not  imputable  to  the  appellant,  and  allowing  further  time 
to  correct  the  errors,  being  merely  remedial,  will  be  applied  to  appeals  obtained  before 
its  passage.  Perkins  v.  Nettles,  17  L.  255  ;  Police  Jury  v.  FhJeer,  lb,  465,  Laws, 
III.  (a),  No.  5. 

17.  Where  the  record  contains  no  statement  of  facts,  bill  of  exceptions,  nor  assign- 
ment of  errors,  and  it  appears  from  the  clerk's  certificate,  that  the  evidence  of  a  witness, 
examined  below,  cannot  be  produced,  because  not  reduced  to  writing,  appellant  cannot 
be  relieved  by  a  certiorari,  and  the  appeal  will  be  dismissed.  Roberts  v.  Benton,  1  B. 
100 ;  Ihrsey  v.  Harding,  lb.  133  ;   Clark  v.  Laidlaw,  4  R.  380.     Suprck,  (a).  No.  1. 

18.  Evidence  presented  by  one  of  the  parties,  but  not  contained  in  the  record,  will 
not  be  permitted,  under  any  circumstances,  to  influence  the  decision  of  the  court.  SttOr 
weU  V.  Bobb,  2  R.  327.     Infra,  IX.  (g),  3),  No.  5. 

19.  Where  the  record  does  not  contain  all  the  evidence  adduced  on  the  trial,  and 
there  is  no  statement  of  facts,  bill  of  exceptions,  nor  assignment  of  errors,  and  the  clerk 
certifies,  that  part  of  the  documentary  evidence,  not  included  in  the  record,  was  not  to  be 
found  ainong  the  papers,  and  there  is  no  evidence  to  show  that  it  has  been  since  discov- 
ered, the  appeal  must  be  dismissed,  as  a  certiorari  would  be  useless.  Thayer  v.  lAttle- 
fM,  5  R.  152.     Supra,  (a).  No.  1. 

20.  A  party,  who  ofiers  the  records  of  other  suits  in  evidence,  is  bound  to  file  tran- 
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scripts  of  them,  at  least  on  being  apprised  of  an  appeal,  or  on  being  required  to  do  so. 
Where  snch  transcripts,  not  having  been  filed  below,  could  not  be  included  in  the  record, 
appelkint  will  be  entitled  to  a  certiorari;  and,  if  appellee  do  not  file  them  after  the  writ 
has  issaed,  the  case  will  be  remanded  for  a  new  trial.     Ifyde  v.  Craddick,  10  R.  387. 

21.  Where  the  derk  certifies,  in  his  answer  to  a  certiorari^  that  several  pages 
of  the  note  of  evidence,  made  by  the  judge  to  serve  as  a  statement  of  facts,  have  been 
lost,  8o  that  the  record  cannot  be  completed,  the  case  will  be  remanded  for  a  new  trial. 
Etfins  ▼.  Afurph^j  11  B.  477 ;  Btarow  v.  Landry^  12  A.  83. 

22.  Defendant  in  a  rule  appealed  from  a  judgment  in  favor  of  plaintiffs ;  but  the 
transcript  contained  no  copy  of  the  proceedings  in  an  action,  which,  the  nature  of  the 
rale  showed,  must  have  been  produced  by  plaintiffs  on  the  trial,  and  the  clerk's  certifi- 
cate showed  that  no  such  copy  had  been  filed.  Held^  that  appeUant  cannot  be  made 
responaible  for  plaintiff's  neglect,  and  that  judgment  must  be  reversed,  and  the  case 
remanded  for  ftirther  proceedings.     Stockton  v.  Oraddick,  1  A.  40. 

28.  Where  a  docament,  offered  in  evidence  but  withdrawn  by  appellee,  is  never 
retamed,  and  so  cannot  be  transcribed  into  the  record,  nor  procured  under  a  certiorari^ 
jadgment  most  be  reversed,  and  the  case  remanded  for  a  new  trial.  Agricutturai  Baink 
V.  Alexander^  1  A.  246. 

24.  Where,  in  transcribing  into  the  record  the  certificate  of  a  derk,  purporting  to  have 
been  given  under  his  official  seal,  appended  to  a  record  offered  in  evidence  below,  the 
clerk  of  the  court  from  which  the  appeal  is  taken  omits  to  make  the  mark  generally  used 
to  represent  a  seal,  or  to  state  that  one  was  affixed  to  the  certificate,  the  original  may  be 
inspected  to  show  that  there  was  a  seal  affixed  to  it.  Oonway  v.  Erwin^  1  A.  391. 
St^a,  (e),  2),  No.  30. 

2^  An  appeal  will  not  be  dismissed  on  the  ground  that  the  record  does  not  contain 
certain  evidence  adduced  on  the  trial,  where  the  defect  is  supplied,  before  the  argument, 
by  an  authentic  copy  of  the  document  wanting,  under  an  agreement  in  the  court  below 
(hat  a  copy  should  be  furnished.  The  irregularity  results  from  plaintiff's  consent,  and 
it  would  be  nnjust  to  permit  him  to  derive  any  advantage  from  a  state  of  things  he  was 
instromental  in  producing.     Herrick  v.  Conant,  4  A.  276. 

26b  Where  the  record  is  complete,  with  the  exception  of  evidence,  which  has  been 
lost,  so  that  the  derk  cannot  send  it  up  with  the  record,  and  the  loss  is  in  no  manner 
attributable  to  i^pellant,  the  cause  will  be  remanded.     Lyong  v.  Andrews,  6  A.  602. 

27.  Slidbll,  J.,  dissenting.  The  testimony  taken  in  writing  having  been  lost,  appel- 
lant should  have  called  upon  the  district  judge,  contradictorily  with  the  other  party,  to 
BBpply  the  lost  evidence  by  a  statement  of  it.  If  the  judge  had  been  unable  to  make 
ndi  statement,  or  if,  when  made,  there  were  any  reason  to  suppose  it  defective,  a  case 
woald  then  have  been  presented  for  the  equitable  interference  of  the  court     Ih, 

28b  If  a  diminution  of  record  be  not  suggested  at  the  proper  time  in  case  of  a  defective 
transcript,  the  appeal  will  be  dismissed.  GtUoutet  v.  MarceUny  7  A.  442 ;  Levy  v.  Weifer, 
8  A.  439. 

29.  Where  the  counsel  of  both  parties  do  not  differ  in  their  recollection  of  the  con- 
tents of  certain  letters,  offered  in  evidence,  but  mislaid  since  the  trial,  and  no  applica- 
tion has  been  made  to  remand  the  case  to  supply  the  loss  by  evidence  of  their  contents, 
the  coon  will  decide  the  case  upon  the  evidence  in  the  transcript  and  the  statements  in 
argmnent  of  the  contents  of  such  letters.     Mercier  v.  Canonge,  8  A.  37. 

30.  When  the  amount,  for  which  judgment  has  been  rendered,  is  left  blank  in  the 
transcript,  and  there  are  no  means  of  supplying  the  defect,  the  appeal  will  be  dismissed. 
irf  est  ineertum  quod  nan  certum  reddi  potest,  Adams  v.  Bouthy  8  A.  121.  Supra,  I. 
(a),  2),  No.  1. 

31.  Where  the  record,  though  certified  to  be  complete,  itself  discloses  that  it  does  not 
eootain  the  evidence  adduced,  the  appeal  will  be  dismissed.  Appellant,  whose  duty  it 
was  to  bring  op  all  the  evidence,  cannot  profit  by  his  own  wrong,  to  have  the  judgment 
leveised  to  the  pr^odice  of  the  other  party.  Ntd  prendra  (zdvantage  de  son  tort  de- 
mesne.   Harris  v.  Hays,  8  A.  433.     /St^a,  (a).  No.  23. 

32.  Where  an  extract  from  certain  assessment  rolls  has  not  been  copied  into  the  tran- 
script, as,  in  accordance  with  agreement  of  parties,  should  have  been  done,  appellant, 
who,  without  suggesting  any  diminution  of  record,  thinks  fit  to  go  to  trial  on  an  incom- 
plete transcript,  can  derive  no  benefit  from  the  omission.  New  Orleans  v.  Jeter,  10  A. 
767. 

33.  Although  the  appeal  be  brooght  up  by  appellee,  he  may  still  move  for  its  dis- 
missal, when  a  record,  offered  in  evidence  by  appellant,  bat  never  filed,  is  consequently 
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not  copied  in  the  transcript  The  defect  is  appellant's  fault,  which  cannot  prejudice 
appellee.     Murray  v.  Walker,  11  A.  72. 

34.  A  transcript,  the  clerk's  certificate  to  which  was  in  perfect  form,  containing  no 
original  citation,  defendant  assigned  it  as  error,  while  plaintiff  moved  to  dismiss  the 
appeal.  Plaintiff  then  filed  a  certificate  from  the  clerk,  stating,  that  he  had  charged  for 
a  citation,  and  belicTed  it  had  issued,  and  his  own  affidavit,  that  it  was  among  the  papers 
when  the  default  was  entered  and  the  appeal  taken,  but  could  not,  after  diligent  search, 
be  found.  Held,  that,  no  application  for  a  certiorari  having  been  made,  the  certificate  to 
the  transcript  could  not  be  thus  contradicted ;  the  motion  to  dismiss  must  be  overruled ; 
the  assignment  of  error  maintained ;  and,  judgment  being  reversed,  the  case  remanded. 
Chrmo^  v.  Martin,  12  A.  80. 

85.  Ori^nal  documents  from  the  clerk's  office  of  the  lower  court,  as  they  are  liable  to 
be  lost,  will  not  be  received  to  complete  the  record  of  a  case  pending  in  the  supreme  court. 
Hayes  v.  Clarke,  12  A.  666. 

36.  When  no  mention  is  made  of  a  protest  in  the  petition  in  an  action  upon  a  note, 
and  none  found  in  the  transcript,  although  certified  in  the  usual  form,  and  no  suggestion 
of  diminution  of  record,  or  motion  to  dismiss  as  for  an  imperfect  record,  has  been  made, 
and  interest  is  allowed  from  judicial  demand  only,  a  statement  by  the  clerk  in  his  note  of 
evidence,  that  **  plaintiff  introduced  in  evidence  the  note  and  protest  sued  upon,"  will 
be  regarded  as  a  clerical  error,  as  alleged  by  one  counsel  and  not  denied  by  the  other. 
Saramia  v.  Cimrrige,  13  A.  25. 

37.  The  rights  of  parties  must  in  general  be  determined  on  the  record  as  certified  and 
presented  to  the  supreme  court  If  imperfect  irom  omissions,  appellee  can  always  have 
it  corrected  by  a  certiorari.  But  the  court  will  not  refer  to  a  transcript  filed  on  a  for- 
mer appeal  in  the  same  case,  and  consider  orders  not  offered  in  evidence  on  the  last  trial, 
in  order  to  maintain  the  judgment ;  it  will  be  reversed.     State  v.  Wilson,  13  A.  288. 

38.  Thus  ;  the  transcript  contained  no  order  directing  the  sheriff  to  take  an  appear- 
ance bond,  from  a  judgment  forfeiting  which  the  sureties  had  appealed.  On  a  previous 
appeal  by  them  the  court  had  determined,  that  an  order  given  by  the  district  judge,  to 
admit  to  bail,  was  sufficient,  but,  the  bond  not  being  in  evidence,  the  case  was  remanded 
for  a  new  trial.  HeU  that  as  nothing  in  the  record,  to  which  alone  the  court  can  look, 
prevents  the  sureties  from  making  the  point  de  novo,  the  state  must  be  nonsuited.     76. 

39.  Spofford,  J.,  dissenting.  The  sureties,  who,  as  appellants,  should  have  brought 
up  a  complete,  have  brought  up  an  incomplete,  transcript,  from  which  the  order,  which 
this  court  knows  was  contained  in  the  former  record,  has  been  omitted.  They  should 
not  profit  by  their  own  wrong.  The  court  knows  the  clerk's  certificate  to  be  erroneous ; 
the  imperiection  of  the  record  is  patent  upon  its  face ;  and  the  appeal  should  be  ex  offi- 
cio dismissed.     lb. ;  suprc^  No.  31. 

40.  When  a  clerk's  answer  to  a  certiorari  shows,  that  missing  papers  and  evidence, 
material  to  the  cause,  cannot,  after  diligent  search,  be  found,  and  that  they  have  not  been 
lost  by  his  neglect  or  that  of  the  parties  to  the  cause,  the  judgment  will  be  reversed,  and 
the  case  remanded.     Wilkinson  v.  Martin,  13  A.  479. 

41.  When  the  record  shows,  that  a  default  was  taken  the  day  afler  the  judgment  was 
rendered,  but  the  judgment  itself  recites,  that  two  judicial  days  had  elapsed  since  such 
default,  the  date,  as  given  by  the  transcript,  will,  as  a  clerical  error,  be  disregarded. 
Cooper  V.  Cooper,  14  A.  665.     But  see  Supra,  (a).  No.  2. 

42.  For  the  correction  of  the  certificate  of  the  record,  see  Supra,  (e),  1). 

IX.  Of  the  Judgment  on  Appeal. 

(a)  Jh  G^neroL 

1.  A  judgment  will  be  reversed  for  not  containing  the  reasons  upon  which  it  is  found- 
ed, as  required  by  the  constitution ;  but  when  the  record  enables  the  court  to  examine 
the  case  on  its  merits,  it  will  render  such  judgment  as  should  have  been  given  by  the 
court  below.  But  when  the  record  does  not  enable  the  court  so  to  do,  the  case  will  be 
remanded.  5  M.  201,  272 ;  12  L.  143 ;  13  L.  13,  107  ;  11  A.  94 ;  14  A.  434.  Crim- 
inal Law,  XVll.  No.  3.    Judgment,  II. 

2.  Wherever  the  cause  has  been  examined  below  on  its  merits,  the  supreme  court 
will  consider  the  whole  cause  as  open  on  appeal,  no  matter  on  what  exception  the  appeal 
be  taken.     MiUer  v.  Mercier,  3  N.  S.  234. 

8.  No  judgment  can  be  given  on  appeal,  which  the  court  a  quA  was  incompetent  to 
render.     4  N.  S.  77 ;  5  N.  S.  10  ;  6  N.  S.  457 ;  8  R.  190.     Infra,  (g),  1),  Na  5. 
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4.  Where  a  party  seeks  to  reverse  a  judgment,  regularly  obtained  on  a  clear  legal 
right,  he  ought  to  show  more  than  that  he  would  have  had  a  legal  defence ;  equity,  on  a 
consideration  of  the  whole  case,  should  also  appear  to  be  in  his  favor.  Rawle  v.  Skip- 
with,  8  N.  S.  423.    Judgment,  XI.  (b).  No.  17. 

5.  When  both  parties  pray  for  the  reversal  of  a  judgment,  it  will  be  done ;  as,  to  affirm 
it,  would  be  granting  sometlung  tdtra  peUtionem.  Hagan  v.  Ferresy  6  L.  527.  Judg- 
MBHT,  v.  (a),  1),  Na  1. 

6.  Where  the  error  is  in  the  amount  found  by  the  verdict,  which  depends  on  calcu- 
lation, the  supreme  court  will  correct  it.  Hanse  v.  N,  0,  Marine  Bis,  Co.  10  L.  13 ; 
Segond  v.  Thomas,  lb.  300 ;  Tippet  v.  JeU,  Ih.  362. 

7.  A  new  trial  will  not  be  ordered,  when  the  judgment  differs  from  the  verdict ;  the 
judgment  will  be  amended  in  the  appellate  court,  so  as  to  conform  to  the  verdict  Anr 
d^rvm  V.  i>inii,  17  L.  168. 

8.  Where  appellants  cannot  be  injured  by  the  judgment  of  the  lower  court,  it  will  be 
affirmed.     LangfiU  v.  CUnUm  B.  Oo.7  R.  41. 

9.  A  clerical  error  in  the  name  of  plaintiff,  in  whose  favor  judgment  was  rendered, 
may  be  corrected  on  appeaL      Weathersbg  v.  Biiddlestan,  2  A.  845. 

10.  Where  the  judgment  appears  to  have  done  justice  between  the  parties,  any  error 
of  the  jod^  as  to  the  legal  principles  which  he  applied  to  the  case,  will  be  disre- 
garded. Vheevg  v.  Oummings,  3  A.  163 ;  Burton  v.  Brewer,  7  A.  620.  Continu- 
AHCE,  IV.  Na  7. 

11.  An  error  of  the  court  below,  the  effects  of  which  may  or  probably  have  been 
remedied  by  other  means,  will  not  justify  the  remanding  of  a  cause.  Smith  v. 
Ms  Waters,  7  A.  146. 

12.  Thus ;  a  case  will  be  remanded  for  reinstating  a  call  in  warranty  erroneously 
disallowed  by  the  lower  court,  if  defendant  have  lost  any  substantial  advantage  he  might 
have  enjoyed,  had  the  case  been  sustained ;  aHter,  if  no  such  advantage  have  been  lost. 
Ik      Pleading,  VIII.  (c),  1),  No.  11. 

13.  When,  in  a  question  involving  mercantile  good  faith,  the  supreme  court  bases 
its  opinion,  which  is  at  variance  with  that  of  the  lower  court,  upon  its  own  knowl- 
edge of  the  course  oi  business,  more  than  upon  the  actual  evidence  in  the  record, 
the  case  will  be  remanded  to  be  tried  by  a  jury  of  merchants.  Greenwood  v.  Lowe, 
7  A.  197. 

14.  When  interest,  erroneously  allowed  on  the  dissolution  of  an  injunction,  does 
not  exceed  the  damages,  which  should,  but  have  not,  been  allowed,  the  judgment  will 
not  be  disturbed.     Bood  v.  Knox,  8  A.  73. 

15.  When,  in  compensation  of  plaintiff's  claim,  defendant  is  entitled  to  plead  cer- 
tain bonds,  which,  not  being  in  the  record,  cannot  be  identified  in  the  decree,  judg- 
ment will  be  given  for  plaintiff,  payable  with  an  equal  amount  of  bonds.  Baynes 
V.  Kmt,  8  A.  132. 

16.  The  omission,  in  a  verdict  and  judgment,  of  all  mention  of  a  reconventioual 
demand,  will  be  viewed  as  an  oversight,  which  the  supreme  court,  with  all  the  facts 
before  it,  will  correct,  without  remanding  the  cause,  although  appellee  have  not  prayed 
for  an  amendment    Kemp  v.  Butchinson,  10  A.  494.     Jubt,  IV.  (c),  Nos.  11,  29,  32. 

17.  It  18  not  enough  for  a  party  who  desires  the  reversal  of  a  judgment  to  show 
error  therein;  he  must  show  error  to  his  prejudice.  Baler  v.  Freret,  11  A.  455. 
Tblil,  No.  17.    Cbiminal  Law,  XVI.  (a).  No.  10. 

18.  Where  no  evidence  in  defendant's  power  has  been  rejected,  in  consequence  of 
the  disallowance  of  an  amended  answer  which  he  himself  insists  did  not  change  the 
issue,  the  cause  will  not  be  remanded.     Bush  v.  Decuir,  11  A.  503. 

19.  A  verdict,  in  an  action  of  damages,  for  defendant,  will  be  affirmed,  although 
his  conduct  have  been,  in  some  respects,  censurable,  where  plaintiff's  own  fraad  upon 
the  law,  and  his  armed  violence  in  asserting  his  supposed  rights,  as  well  as  his  evasion 
of  judicial  process,  have  been  the  chief  causes  of  the  trespass  ^r  which  redress  is  claimed, 
and  throw  discredit  upon  his  complaint.  A  suitor  must  come  before  the  court  with  clean 
hands.     Clement  v.  Wafer,  12  A.  599. 

20.  A  judgment  for  damages,  although  composed  of  items  of  which  one  has  been 
erroneously  allowed,  will  not  be  disturbed,  when  a  judgment  for  the  same  sum,  even  if 
such  item  had  been  rejected,  would  have  been  affirmed.  Destrehan  v.  Fazende,  13  A. 
307. 

21.  When  evidence  is  certified  by  the  clerk,  or  a  statement  of  facts  is  made  by  the 
district  judge,  the  supreme  court  does  not  examine  the  same  as  a  court  of  error,  but 
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passes  upon  the  truth  of  supposed  facts,  disregards  the  testmionj  of  witnesses  unworthy 
of  belief,  reviews  and  weighs  the  evidence,  gives  effect  to  that  which  preponderates,  and, 
in  fine,  pronounces  upon  the  testimonj  in  the  case  precisely  as  the  jury  or  district  judge 
ought  to  have  done.     Wiggins  v.  Guier^  13  A.  356. 

22.  A  case  will  not  be  remanded  to  allow  a  sheriff  to  amend  the  proces-perbal  of  a 
judicial  sale,  when  no  effort  has  been  made  in  the  lower  court  to  procure  such  amend- 
ment, particularly  if  the  proceS'verbal  correspond  with  the  advertisements.  LewU  v. 
Lahauve,  13  A.  882.     Infroy  (c).  No.  81. 

23.  Where  the  delay,  granted  by  the  district  judge  to  a  vendee,  who  has  applied  for 
an  extension  of  time  for  the  payment  of  the  price,  under  art.  2540  C.  C,  expires  pending 
an  appeal,  he,  as  appellee,  may  be  allowed  a  yet  further  delay.  Morruon  v.  Wimberhf^ 
14  A.  713. 

24.  Bills  of  exceptions,  the  points  of  which  are  not  argued  by  counsel,  will  be  con- 
sidered as  waived.     WiUdams  v.  Bridge^  14  A.  721. 

(b)    Considercftion  dM  to  Verdict  of  the  Juryj  or  Judgment  of  the  Court* 

1.  When  the  evidence  is  contradictory,  the  verdict  of  a  jury  of  the  vicinage  upon 
questions  of  fraud  and  simulation,  the  assessment  of  damages,  the  credibility  of  witnesses, 
and  other  matters  of  fact  peculiarly  within  its  province,  will  not  be  disturbed  unless 
manifestly  erroneous,  particularly  when  sanctioned  by  the  concurring  opinion  of  the 
district  judge.  So,  the  opinion  of  the  judge  a  quo  upon  questions  of  fact,  he  having  had 
an  opportunity  of  seeing  the  witnesses  and  hearing  their  testimony,  is  entitled  to  great 
weight,  and  his  judgment,  unless  clearly  wrong,  will  be  affirmed.  5  M.  823 ;  8  M. 
368,  393,  699  ;  10  M.  214,  835,  671 ;  12  M.  30,  424,  532 ;  1  N.  S.  95,  304;  2  N.  S. 
55,  491,  536,  580  ;  8  N.  S.  29,  175,  365,  571 ;  4  N.  S.  228,  493,  626  ;  5  N.  S.  95, 
162  ;  6  N.  S.  72,  530,  538  ;  7  N.  S.  136,  176,  569  ;  8  N.  S.  113  ;  1  L.  481 ;  2  L.  5, 
60,  151,  254,  261,  465,  571 ;  8  L.  25,  55,  268,  288,  529.  580;  4  L.  18,  140,  206,  488, 
453,  455  ;  6  L.  492,  559 ;  7  L.  59,  74,  94,  210,  247,  270,  530 ;  9  L.  19 ;  10  L.  45, 
869 ;  12  L.  223,  288,  290,  319,  392,  464  ;  13  L.  451 ;  14  L.  79,  93,  200,  205,  848, 
865,  375,  428,  519  ;  15  L.  20,  126,  466,  479  ;  16  L.  240  ;  19  L.  14,  239,  893;  1  R. 
75,  192,  554 ;  2  R.  82,  365  ;  8  R  118,  159,  429 ;  4  R.  144;  5  R.  188,  291 ;  7  R  86; 
10  R.  127,  422  ;  12  R.  171,  283,  292,  329 ;  2  A.  46,  810;  3  A.  199  ;  4  A.  54,  540 ; 
5  A.  15,  126,  703 ;  6  A.  383,  425,  743 ;  7  A.  243,  484,  656,  682  ;  8  A.  185, 170,  280, 
488  ;  9  A.  484 ;  10  A.  91,  489,  557  ;  11  A.  215,  503,  624 ;  12  A.  297,  624,  759 ;  18 
A.  457  ;  14  A.  115,  139, 169,  224,782.    Prescriptiok,  n.  (b),  1)  ;  (c),  Na  45. 

2.  Where  a  case  is  submitted  to  a  jury,  on  distinct  issues  of  fact,  unmixed  with  any 
legal  questions,  the  law  makes  the  finding  of  the  jury  conclusive  upon  the  appellate 
court  Sl  Rome$  v.  Pore,  10  M.  214.  \_Tkis  was  under  act  28  January,  1817,  S  10, 
No.  9,  no  longer  in  force,     C.  P.  520.] 

8.  As  the  supreme  court  possesses  the  right,  and  is  under  the  obligation  of  examining 
questions  of  fact  as  well  as  those  of  law,  and  as  it  is  not  provided  with  a  jury,  it  is  some- 
times its  duty  to  pronounce  on  a  question  of  fact,  in  direct  opposition  to  the  verdict  of  a 
jury;  otherwise  there  might  be  cases  in  which  suitors  could  not  be  relieved  from 
erroneous  decisions  below.  And,  where  the  supreme  court  entertains  no  doubt  upon  the 
evidence,  which  is  sufficient  to  do  justice  between  the  parties,  the  case  will  not  be  re- 
manded, but  be  decided  in  direct  opposition  to  the  veidict  or  judgment,  in  the  lower 
court.  So,  where  the  damages  assessed  by  the  jury  are  excessive,  they  will  be  reduced. 
Const.  1812,  art.  IV.  §  2;  C.  P.  905 ;  const.  1845,  art.  63;  const,  1852,  art.  62;  10 
M.  651 ;  13  L.  110 ;  9  R.  274 ;  3  A.  480,  674 ;  5  A.  591 ;  6  A.  432,  472;  7  A.  42, 
89,  667;  8  A.  84,  481 ;  10  A.  528 ;  11  A.  250,  289,  300,  418,  493,  578  ;  12  A.  129, 
259,  714,  759 ;  13  A.  102,  116,  153,  160,  175,  260 ;  14  A.  61, 732,  806.  Judgment, 
VIII.  No.  25.    Jury,  I.  (a),. No.  3. 

4.  But  where,  although  it  cannot  approve,  the  court  is  not  prepared  wholly  to  dissent 
from,  the  verdict,  which  is  irreconcilable  with  the  evidence,  because  confused,  contradict 
tory,  or  for  other  reasons,  and  justice  does  not  seem  to  have  been  done  between  the 
parties,  the  case  will  be  remanded  for  a  new  trial.  10  M.  60 ;  11  M.  188,  281 ;  2 
N.S.653;  3N.S.513;  4  N.  S.  365 ;  7N.S.310;  8N.S.168;  1L.178;2L. 
68,  393  ;  3  L.  354,  470  ;  4  L.  46  ;  6  L.  697 ;  7  L.  574;  9  L.  171 ;  15  L.  317  ;  8  R. 
44  j  7  A.  133,  540,  579.     New  Trial,  IH.  (a).  No.  13. 

5.  Where  the  judgment  appealed  from  is  reversed,  though  based  upon  a  verdict,  the 
appellate  court  will  render  such  judgment  as  the  court  a  qud  should  have  rendered,  if 
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the  evidence  in  the  record  will  enable  it  to  do  so.     G.  P.  905 ;  12  M.  801 ;  13  L.  1 10 ; 
U  L.  343  ;  15  L.  866 ;  5  A.  127,  295 ;  7  A.  111. 

6.  Where  the  cause  turned  on  the  identity  of  property  in  defendant's  possession,  which 
he  refused  to  let  the  witnesses  see,  and  there  was  a  venlict  in  his  favor,  the  court,  on  this 
and  other  facts  creatmg  doubt,  will  remand  the  cause  for  a  new  trial.  OampheU  v. 
Miller,  1  N.  S.  515. 

7.  The  supreme  court  will  allow  less  weight  to  the  verdict  of  the  jury  or  the  judgment 
of  the  court,  where  the  evidence  consists  in  written  depositions.  Breedlove  v.  Wama^k, 
%  N.  S.  181 ;  Shaw  v.  Ocaaer,  8  N.  S.  689  ;  infra,  No.  23. 

8.  Although  the  evidence  leave  scarcely  a  doubt  upon  the  merits  of  the  issue,  yet,  from 
an  on  willingness  to  invade  the  privileges  of  a  jury  trial,  the  court  will  remand  the  cause. 
Oan^U  v.  MiOer,  3  N.  S.  149 ;  Ckmiphea  v.  Henderson,  lb.  152. 

9.  Where  numerous  items  in  an  account  are  put  at  issue,  and  it  is  impossible  to  say 
whi<^  are  sustained  or  rejected,  the  verdict  will  be  supported.  Pavie  v.  Ncfrd,  5 
N.  S.  94. 

10.  After  four  verdicts  against  defendant,  on  a  question  of  fraud,  the  supreme  court 
will  not  remand  the  cause,  though  it  be  of  a  different  opinion.  Shimmin  v.  Jones,  5 
N.  S.  463. 

11.  The  deeision  of  the  judge  <^the  domicil  of  the  parties,  who  was  acquainted  with 
them,  their  character,  circumstances,  &c.,  must  have  great  weight.  Denaule  v.  Nunez, 
6  L.  31 ;  Preston,  J.,  dissenting,  in  Succeseion  of  FrimkHn,  7  A.  395. 

12.  Where  a  cause,  depending  mainly  on  matters  of  fact,  had  been  submitted  to  Are 
juries,  and  three  verdicts  had  been  given  for  plaintiff,  and  the  two  other  juries  were  unable 
to  agree,  and  the  cause  was  remanded,  and  a  fourth  verdict  given  for  plaintiff,  on  the 
second  appeal,  the  supreme  court  refused  to  set  aside  the  verdict.  Myers  v.  Slack,  6  L. 
138 ;  BeauHeu  v.  Fvrst,  2  A.  46. 

IS.  In  cases  where  the  evidence  in  any  manner  supports  the  verdict,  the  supreme  court 
will  not  disturb  it  as  founded  on  matters  of  fact ;  but  the  cause  will  be  remanded  when  the 
sapreme  coart  cannot  fully  concur  in  the  conclusion  of  the  jury.  Martin  v.  Newton,  6 
L.289. 

14.  When  there  is  no  question  of  fact,  and  the  sole  question  is  the  construction  of  an 
agreement,  or  written  instrument,  of  which  the  court  is  the  legitimate  judge,  although  the 
verdict  be  set  aside,  the  case  will  not  be  remanded.  Oity  Bank  v.  Girard  Bcmk,  10 
L.567. 

15.  A  verdict  is  entitled  to  the  regard  of  the  court,  on  questions  of  fact  only  ;  on  ques- 
tions of  law,  whatever  respect  be  due  the  opinion  of  the  jury,  the  court  is  bound  to  pro- 
nounce its  own.    lAvenuiais  v.  Perret,  11  L.  303 ;  Hosea  v.  Miles,  13  L.  110. 

16.  After  five  juries,  who  knew  the  parties,  witnesses,  and  localities  of  the  lands  in 
ooDtesi,  have  passed  upon  a  case,  their  verdict,  although  not  free  from  objections,  and,  if 
the  Srst,  it  would  be  set  aside,  will  not  be  disturbed.  Bowman  v.  Flower,  11  L. 
514. 

17.  A  verdict,  not  based  on  any  assignable  cause  of  action,  nor  supported  by  any  testi- 
BMny  in  the  record,  ¥rill  be  set  aside.     GiU  v.  Beneau,  12  h.  399. 

18.  In  cases  where  it  is  difficult  to  assess  the  damages,  those  given  by  the  jury,  even 
when  high,  will  be  sanctioned,  rather  than  expose  the  parties  to  the  expense  and  vexation 
of  further  litigation.  Loney  v.  Bfiyk,  13  L.  273  ;  I>yke  v.  Walker,  5  A.  522 ;  Oarmanty 
^.Mexican  Gulf  B.  Oo. lb.  704. 

19.  The  judge  below  can  disregard  the  testimony  of  witnesses,  if  he  believe  they  are 
not  telling  the  truth ;  and  his  opinion,  as  to  the  credibility  of  witnesses,  will  have  great 
weight  with  the  supreme  court.     Bowe  v.  Manning,  13  L.  412. 

20.  The  decisions  of  inferior  tribunals,  in  matters  addressed  to  their  discretion,  will 
not  be  interfered  with  unless  in  cases  of  extreme  hardship  or  manifest  injustice.  Thus, 
the  granting  of  a  new  trial  or  a  continuance  will  not  be  controlled  by  the  supreme  court 
but  in  very  dear  cases.  14  L.  141 ;  15  L.  226 ;  16  L.  577 ;  17  L.  149 ;  19  L.  296, 
558;  3  B.  434 ;  7  B.  56 ;  9  R.  279  ;  2  A.  625.  Continuance,  IV.  New  Trial,  I. 
MANDAMira,  I.  (a),  1),  No.  9.    Execution,  V.  (a),  3),  d,  §  2,  No.  28.    SHippme, 

XII.  No.    1.      EXFBBTS  AND  AUDITOBS,   I.   No6.   7,  13.      CRIMINAL  LaW,   XVI.    (b), 

Nal. 

21.  On  a  question  of  due  diligence  in  answering  interrogatories,  the  decision  of  the 
judge  below  will  not  be  disturbed  unless  clearly  erroneous.  Knigkt  v.  Murchison,  1 
R.31. 

22.  Where  the  facts  leave  it  doubtful  whether  the  court  should  interfere  with  a  judg- 
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ment,  overruling  a  motion  to  set  aside  an  order  directing  interrogatories  to  be  taken  for 
confessed,  the  party  against  whom  they  have  been  taken  for  confessed  will  be  entitled  to 
the  benefit  of  the  doubt,  and  the  case  remanded  to  give  him  an  opportunity  of  answering 
them.     MiUer  v.  AUiior^  2  A.'  308. 

23.  Where  the  witnesses  are  examined  in  court,  the  conclusions  of  the  district  judge 
will  have  great  weight  with  the  supreme  court ;  but  where  the  testimony  has  been  taken 
under  commission,  the  latter  court  having  the  same  means  of  passing  upon  its  credibility, 
and  more  time  for  the  examination  of  the  case,  will  feel  less  indisposed  to  adopt  a  differ- 
ent conclusion.  Hall  v.  Hill^  6  A.  745;  Shadbume  v.  Amonett^  7  A.  89 ;  Slidell, 
C.  J.,  with  concurrence  of  Spofford,  J.,  dissenting,  in  Mock  v.  Bannerman  10  A.  1 : 
Oshom  V.  Moore^  12  A.  714;  suprc^  No.  7. 

24.  Where  a  party,  charged  with  fraud  under  act  28  March,  1840,  §§  10, 13,  has 
been  acquitted  by  the  jury,  although  the  supreme  court  will,  if  any  errors  of  law  have 
occurred  during  the  trial,  remand  the  cause,  yet  it  will  not  do  so^  solely  because  unable 
to  reconcile  the  verdict  with  the  evidence.  A  man  should  not  be  tried  twice  for  the 
same  offence  when  acquitted  after  a  fair  trial  by  a  jury  of  his  country.  77unnp$an  v. 
Chapman,  7  A.  257 ;  Prados  v.  Oreditan,  1  L.  178 ;  MarHn  v.  Ghrystal^  4  A.  344. 

25.  In  a  doubtful  question  of  fact,  the  supreme  court,  as  the  safest  course,  will  abide  by 
a  verdict,  upon  a  case  remanded,  when  that  verdict  affirms  the  previous  judgment  of  the 
lower  court.  The  reiterated  decision  of  the  judge  and  jury,  who  saw  and  heard  the 
witnesses,  gives  to  plaintiff's  claim  a  sanction  which  supplies  the  want  of  entirely  clear 
and  indisputable  proof.     JTunnpsan  v.  General  Ifu.  Co,  10  A.  285. 

26.  Where  both  parties  intimate,  that  all  the  available  testimony  is  not  adduced,  the 
case  will  be  remanded  from  a  deference  to  the  opinion  of  the  district  judge,  with  whom 
the  supreme  court  has  been  unable  to  agree  upon  a  question  of  fact  Succession  of 
Toung,  11  A.  65. 

27.  Where,  in  an  action  of  damages  for  a  brutal  and  unprovoked  assault  and  batteiy, 
the  jury  have  evidently  failed  to  award  plaintiff  the  amount  of  damages  to  which,  under 
the  evidence,  he  is  entided,  the  supreme  court  will  rectify  the  error.  Donneil  v.  Sand- 
ford,  1 1  A.  645. 

28.  When,  in  the  conflict  of  testimony,  it  ia  impossible  to  ascertain  by  what  principles 
of  law  the  jury  have  been  governed  in  their  conclusions,  the  case  will  be  remanded. 
Marcyy.  Sun  iu,  (7o.  11  A.  748. 

29.  When  the  record  does  not  show  the  rate  of  interest  allowed  by  a  judgment,  which 
has  been  enjoined,  it  will  be  presumed,  that  the  district  judge  did  his  duty,  and  allowed 
no  interest,  because  the  judgment  already  bore  the  highest  conventional  rate.  Davis  v. 
Compton,  13  A.  396.  Supra,  VIII.  (b),  No.  7.  Injunction,  VIII.  (b),  No.  9.  Evi- 
dence, III.  (d).  No.  17. 

30.  In  an  action  for  medical  services,  wherein  it  is  impossible,  in  most  cases,  to  pro- 
cure specific  and  certain  evidence  of  the  correctness  of  each  item  of  the  account,  and 
plaintiff  must  recover,  if  at  all,  upon  testimony  of  a  general  and  somewhat  indefinite 
character,  the  verdict  of  a  jury,  acquainted  with  the  witnesses  and  parties,  is  of  great 
weight  and  will  not  be  lightly  disturbed.  Newton  v.  Ker^  14  A.  704  Evidence,  XVL 
(d),  2),  No.  14.    Physician,  No.  6. 

31.  When  the  questions  involved  are  the  relative  positions  of  the  lands  of  the  parties 
and  the  natural  drainage  of  the  soil,  a  verdict  upon  matters  so  peculiarly  within  the  cog- 
nizance of  a  jury  of  the  vicinage,  the  subject  being  of  general  interest  to  the  inhabit* 
ants  of  an  alluvial  region,  will  be  of  the  highest  authority  with  the  supreme  court  WU- 
Kams  V.  Bridge^  14  A.  721. 

(c)   Laches  of  Parties  ;  Errors  of  Counsel;  and  defective  Pleadings  or  Evidence, 

1.  Where  a  verdict  has  been  found,  or  a  judgment  rendered,  upon  evidence,  the  in- 
sufficiency of  which,  it  is  probable  from  the  circumstances  of  the  case,  may  be  supplied, 
and  for  this,  or  other  reasons,  justice  requires  it,  the  case  will  be  remanded.  8  M.  170, 
235;  11  M.  202;  12  M.  355;  6  N.  S.  603,647;  3  L.  341 ;  6  L.  81 ;  7  L.  69;  10  L. 
245;  12  L.  411,  573;  13  L.  177,  342;  15  ly.  231 ;  16  L.  151,  477;  18  L.  318;  19 
L.  418,  517 ;  2  R.  491 ;  8  R.  19,  119  ;  9  R.  158,  387,  394 ;  11  R.  13,  32  ;  12  R.  95 ; 
1  A.  118  ;  2  A.  276,  846 ;  5  A.  183,  540,  596  ;  6  A.  40,  203,  763,  778, 787,  793, 801 ; 
7  A.  343  ;  8  A.  458;  9  A.  590  ;  10  A.  84,  199,  202,  413  ;  11  A.  546 ;  12  A.  17,  91, 
177,  179;  13  A.  128,  626;  14  A.  597.  Pleading,  I.  (c),  3),  No.  23.  Donations, 
VI.  (a)  5),  No.  19. 
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2.  Where,  from  the  opinion  of  the  jadge  a  quo^  counsel  may  have  been  under  an 
impression  that  it  was  not  necessary  to  establish  certain  facts  which  should  have  been 
established,  the  case  will  be  remanded.  11  M.  187  ;  8  N.  S.  328 ;  15  L.  208  ;  18  L. 
6 ;  10  R.  524 ;  12  R.  242  ;  4  A.  557 ;  5  A.  203  ;  6  A.  102  ;  12  A.  739. 

8.  When  defendant  has  been  as  much  at  fault  in  not  pleading  as  plaintiff  in  going  to 
trial  on  an  imperfect  issue,  the  supreme  court  will  not  decree  a  nonsuit,  but  remand  the 
canae  for  a  new  trial.     Fredand  v.  Lcmfecar^  2  N.  S.  264. 

4  A  case  will  be  remanded  to  correct  the  oversight  of  a  party's  attorney,  if  justice 
require  it.  Nichols  v.  AUop^  10  L.  409 ;  Smith  y.  Nash^  5  A.  576.  Pleading,  V.  (b), 
5),  B,  No.  11. 

5.  Where  a  default  is  confirmed,  although  it  express  on  its  face  that  due  proof  of 
the  demand  wa:i  made,  and  the  clerk  and  judge's  certificate  state  that  the  record  contains 
all  the  evidence  adduced  on  the  trial,  yet,  if  the  evidence  be  insufficient,  a  nonsuit  will 
be  entered.    Ahbott  v.  BeU,  12  L.  182. 

6.  Where  a  wife  is  plaintiff,  and  fails  to  produce  the  necessary  proof  of  her  authoriza- 
tion to  sue,  the  court,  when  justice  requires  it,  will  remand  the  case  for  further  proceed- 
ings. Key$  V.  NeUUs,  12  L.  881.  ^St^a,  V.  (b),  8),  No.  15.  Pleading,  I.  (c),  1), 
B,  No.  11. 

7.  A  case,  turning  mainly  on  questions  of  fiM!t,  if  the  court  cannot  pronounce  finally 
on  some  one  of  the  pleas,  will  be  remanded  for  a  new  trial.     Varion  v.  BeUy  12  L.  884. 

8.  Where  a  party  failed  to  procure  the  necessary  evidence  to  support  his  title,  and 
the  justice  of  the  case  seemed  to  require  it,  it  was  remanded  for  a  new  trial,  although 
onoe  before  remanded  for  a  similar  reason.     OuBiver  v.  Gcariek,  18  L.  138. 

9.  Though  there  be  some  uncertainty  as  to  the  correctness  of  the  amount  of  a  judg- 
ment against  an  executor,. yet,  if  this  uncertainty  arise  from  the  executor's  own  remiss- 
ness in  his  rendition  of  accounts,  the  court  will  lean  in  favor  of  the  heirs,  and  confirm  the 
judgment.     Johnston  v.  Gox^  18  L.  587. 

10.  The  discretionary  power  to  remand  causes  for  a  new  trial,  will  be  exercised  only 
when  the  party  applying  for  it  has  shown  due  diligence,  and  been  guilty  of  no  laches* 
HoughUling  v.  Fisher,  19  L.  475. 

11.  In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  a  judgment  was 
rendered  on  the  necessary  evidence ;  but  where  the  record  itself  shows,  that  a  default 
coald  not  have  been  rendered  on  such  evidence  as  the  law  requires  to  make  it  final,  the 
case  win  be  remanded.     JBscurietix  v.  Ohapducj  4  R.  828 ;  Bradford  v.  Cook,  4  A.  231. 

12.  Where,  in  a  case  affecting  the  interests  of  the  tax-payers  of  a  municipality  or  par- 
ish, the  evidence  in  the  record  shows  that  other  much  more  important  evidence  exists, 
and  is  within  the  power  of  the  party,  the  production  of  which  is  essential  to  a  just  and 
equitable  decision,  the  case  will  be  remanded  for  fiirther  proceedings.  1  A.  215  ;  4  A. 
$52 ;  3  A.  280 ;  4  A.  180 ;  tn/ro.  No.  22.  Evidence,  XII.  (j),  8).  Corporations, 
IV.  (a).  No.  6.     New  Orleans,  II.  (g),  1),  No.  9. 

18.  Where  the  pleadings  and  evidence  are  too  incomplete  to  enable  the  court  to  pro- 
nooDoe  final  judgment,  and  justice  requires  it,  the  case  may  be  remanded,  with  leave  to 
Che  parties  to  amend.  BirdsaU  v.  Bemiss,  2  A.  449  ;  Oliver  v.  Simmes,  lb,  882 ;  Bu- 
hose  V.  HaUy  7  A. 568;  5  A.  584. 

14  A  case  will  be  remanded  for  fbrther  proceedings,  where  the  irregularities  in  the 
mode  of  conducting  it  are  such  as  to  render  it  necessary  in  order  to  secure  the  rights 
of  the  litigants.     Exchange  Bmtk  v.  Torksy  8  A.  155. 

15.  A  case  will  not  be  remanded,  when  the  parties  have  had  full  opportunities  for 
the  exhibition  of  their  testimony,  and  plaintiff,  whose  allegations  are  of  the  most  general 
and  indefinite  character,  leaves  to  conjecture  what  he  should  have  established  by  evi- 
dence.   Zotrry  V.  Enoin^  5  A.  208 ;  ITuhnall  v.  WaU,  11  A.  57. 

16.  When  the  district  court,  acting  on  an  erroneous  principle  of  law,  has  awarded 
plaintiff  damages  fior  a  full  period  of  time,  during  a  portion  only  of  which  he  could  re- 
cover, and  from  this  difference  of  opinion  between  the  district  and  supreme  court,  plain- 
tiff might  be  induced  to  furnish  more  explicit  testimony  as  to  the  damages  suffered  during 

f  the  time  they  could  be  allowed,  a  judgment,  not  final,  but  of  nonsuit  only,  will  be  rendered 

[  against  him.     Clark  v.  Warner,  6  A.  408. 

17.  After  a  full  trial  on  issues  fairly  presented,  where  a  party  has  had  ample  oppor- 
tunity to  prove  his  title  in  the  court  below,  and  there  is  no  reason  to  question  the 
oonrectness  of  a  final  judgment  against  him,  a  judgment  of  nonsuit  wiU  not  be  rendered. 
Nichols  V.  Botts,  6  A.  488. 

18.  Where  a  commission,  improperly  executed,  has  been  rejected,  and  the  party  has 
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had  ample  time  to  take  out  another,  and  have  it  properly  executed,  and  has  failed  to  do 
so,  and  the  case  exhibits  a  protracted  litigation,  the  supreme  court  will  not  remand  the 
cause  to  enable  the  testimony  to  be  procured,  but  will  render  final  judgment.  Sucoet' 
sion  of  ConnoUffj  6  A.  479. 

19.  When  the  court  below  has  refused  to  confirm  a  default  against  defendant,  who,  on 
the  appeal  of  plaintiff,  appears  and  suggests  that  he  has  a  good  defence,  the  oourt,  if  the 
evidence  be  sufficient,  will  give  judgment  against  him.  The  oourt  is  not  called  upon  to 
take  better  care  of  parties  litigant  than  they  choose  to  take  of  themselves.  Vi^lanUbm 
nan  dormieniilnu  jura  subveniunL    Leonard  v.  Kleinpeirej  7  A.  44 

20.  When  a  case  turns  upon  two  points,  upon  one  of  which,  presenting  a  question  of 
fact,  the  judge  a  qtio  has  not  acted,  and  upon  which,  in  preparing  his  evidence,  plaintiff 
may  have  been  thrown  off  his  guard  by  the  fact,  that  defendant  had  made  no  objection 
to  the  claim  originally  on  that  score,  the  supreme  court  will  not  close  the  case  against 
plaintiff  on  that  point,  but  remand  it  to  enable  him  to  present  it  more  fully.  Rugdy  v. 
Sun  Ins.  Co.  7  A.  279. 

21.  Although,  from  evidence  in  the  record,  the  supreme  court  have  reason  to  believe 
that  justice  has  not  been  done  to  a  party,  yet  the  case  will  not  be  remanded,  when  the  want 
of  evidence  is  caused  by  the  laches  of  the  party,  and  it  cannot  be  done  consistently  with 
the  practice  and  precedents  of  courts.     Ckardner  v.  O"  Connelly  7  A.  453. 

22.  In  a  case  of  apparently  clear  right,  on  an  ex  parte  trial,  a  municipal  corporation, 
although  its  tax-payers  are  to  be  affected,  will  not  be  relieved  from  loss  or  damage  on 
account  of  the  errors  or  defaults  of  its  officers,  in  pleading  and  conducting  the  judicial 
proceedings  in  which  the  corporation  is  interested.  But,  in  cases  of  doubt,  the  supreme 
court  has  granted  relief  and  remanded  the  case.  Hassard  v.  MunidpalUy  No.  Two^  7 
A.  495  ;  suproy  No.  12. 

23.  A  judgment,  which  has  done  substantial  justice  between  the  parties  in  an  action 
of  boundary,  to  which  has  been  joined  a  claim  for  the  price  of  a  slave,  although  audi 
impropriety  in  pleading  cannot  be  sanctioned  by  the  supreme  court,  will  not  be  dis- 
turbed.    Savage  v.  Foy^  7  A.  573.    Pleading,  IL  (b),  1),  No.  1. 

24.  On  appeal  from  a  judgment,  confirming  a  default  against  the  maker  of  a  note 
without  proof  of  the  signature  of  the  payee,  through  whom  plaintiff  claims,  judgment 
will  be  rendered  remanding  the  cause,  and  not  one  of  nonsuit.  Brown  v.  ThomaSy  9  A. 
95  ;  OoUins  v.  McDonald,  14  A.  735.  Supra,  VIII.  (a),  Nos.  14.  Judgment,  IX. 
Nos.  12,  31, 38,  39.  Bills  and  Notes,  XII.  (e),  2),  Nos.  18,  21,  30, 31.  But  see 
Evidence,  XXV.  (b),  1),  No.  12. 

25.  When,  from  an  error  of  pleading,  the  supreme  court  is  precluded  from  oonndermg 
evidence,  improperly  admitted  by  the  lower  court,  which  however  shows  that  the  party 
has  a  just  claim  or  defence,  the  case  will  be  remanded  with  leave  to  amend.  WeUs  v. 
SiCZ>i«wr,9A.  119, 

26.  Where  a  plea  of  prescription  has  been  improperly  overruled,  but  there  is  reason 
to  believe,  that  its  interruption  can  be  established,  plaintiff  will  no.t  be  concluded,  but  only 
nonsuited.    Beatty  v.  Tete,  9  A.  131. 

27.  Where,  under  a  municipal  ordinance  authorizing  a  single  tax  upon  a  store,  in 
which  a  general  assortment  of  goods  is  sold,  there  has  been  an  illegal  cumulation  of 
different  assessments,  the  court,  which  cannot  make  the  selection,  as  the  assessor  should 
have  done,  will  simply  decree  the  illegality  of  the  assessment,  and  nonsuit  plaintilEl 
Bayou  Sara  v.  Tooraen,  9  A.  206.    Supra,  I.  (g),  No.  11. 

28.  Where  an  answer,  though  properly  filed,  is  not  coQtained  in  the  transcript,  which 
is  carelessly  made  up,  and,  the  case  being  tried  in  the  absence  of  defendant's  counsel, 
the  evidence  does  not  make  out  satisfactory  proof  of  the  various  items  embraced  in  the 
demand,  although  the  general  expressions  used  by  the  only  witness  examined,  might 
imply  that,  upon  a  cross-examination,  he  would  have  been  prepared  to  establish  defend- 
ant's liability  for  all  those  items,  the  case  will  be  remanded,  aarrison  v.  Ms  CawUy,  10 
A.  270. 

29.  Slidell,  C.  J.,  with  concurrence  of  Spoffobd,  J.,  dissenting.  It  is  a  dangeroas 
precedent  to  reverse  the  opinion  of  a  district  judge  on  a  question  of  fact,  where  the 
witness  has  sworn  positively,  where  the  district  judge  believed  him,  and  his  testimony  is 
corroborated  by  the  absence  of  an  answer,  and  appellant  suggests  before  the  appellate 
court  objections,  which  should  have  been  the  subject  elsewhere  of  exception  or  cross- 
examination,     lb. 

30.  Parties  cannot  be  permitted  to  shifl  their  position  and  contend  for  one  thing  in 
the  lower  court,  and  for  what  is  directly  opposite  in  the  appellate  court*  and  ask  relief 
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from  tiie  Imtter,  because  evidence  was  not  addaced,  which,  the  record  shows,  was  exclud- 
ed bj  themselyes.     Virginia  v.  Himel^  10  A  185.     Slaves,  I.  (b),  5),  No.  20. 

81.  When  plaintiff  has  failed  to  offer  evidence  upon  a  point,  to  establish  which  is  es- 
sential to  bis  recovery,  but  which  has  not  been  brought  to  the  notice  of  the  lower  court, 
the  case  will  be  remanded.     Humphreys  v.  Switzer,  11  A.  820.     Supra,  (a),  No.  22. 

32.  When  a  party  may  have  been  misled  by  admissions  in  the  record,  in  not  estab- 
lishing  his  claim  for  official  fees  by  the  requisite  evidence,  and  by  a  certified  bill  of  par- 
tieulars,  as  required  by  the  fee  bill,  the  case  wiU  be  remanded.  Act  14  March,  1855, 
No.  122.  Bartels  v.  Vreditorg,  11  A.  483.  But  see  Succession,  YIII.  (f),  5),  c,  Nos. 
10, 11. 

33.  Where  a  shipper  sues  under  a  contract  of  affreightment  for  damages  to  his  goods, 
witboat  having  taken  the  proper  steps  to  liquidate  them,  the  case  will  not  be  remanded, 
but  he  nonsQited.    Hendarwn  v.  Jeanne  (TArc,  12  A.  352. 

34«  When  plaintiff,  having  been  twice  nonsuited,  brings  a  third  action,  for  the  same 
eaaae,  and,  having  thus  had  abundant  notice  and  opportunity  to  establish  his  claim,  fails 
the  tkird  time,  a  judgment  of  nonsuit  will,  on  the  prayer  of  defendant,  be  changed  into  a 
final  decree  in  favor  of  the  latter.     Hedrick  v.  Bannister^  12  A  878. 

35.  Although  an  agent  have  failed  to  render,  as  he  should  have  done,  an  exact  and 
fall  account  of  his  trust  to  the  succession  of  his  deceased  principal,  yet  where,  in  his 
daim  against  it,  he  is  shown  to  have  paid  some  claims  for  the  deceased,  and  to  have 
tranaacted  generally  his  business,  he  will  not  be  concluded,  but  only  nonsuited.  Success 
Stan  of  Oraib^  12  A.  401. 

36.  When  proceedings  have  been  very  negligently  conducted,  the  court  will  not  re- 
mand a  second  time  for  a  new  trial,  but  at  once  nonsuit  plaintiff.  State  v.  WHsan^  18  A* 
288.     Supray  VIII.  (0,  No.  87. 

37.  A  ease  must  be  decided  upon  the  evidence  adduced.  The  possibility  that  a  party, 
who  has  been  his  own  attorney,  might  have  presented  a  stronger  case,  had  he  confided 
it  to  a  member  of  the  bar  conversant  with  judicial  proceedings,  cannot  excuse  the  lack 
of  evidence ;  and  his  rights  must  be  passed  upon  as  he  has  presented  them,  whatever 
baidfihip  he  may  thereby  suffer.  The  court  cannot  yield  to  his  inexperience  or  rash* 
nesa  what  would  not  be  yielded  to  other  suitors  in  similar  cases.  Berber  v.  Spalding^ 
13  A.  580. 

38.  Where,  under  the  views  taken  by  the  supreme  court  of  the  evidence,  it  was 
plaintiff's  duty  in  an  action  on  a  due  bill  to  prove  a  consideration,  but  the  district  court 
Dot  attaching  the  same  significance  to  the  evidence,  he  has  not  done  so,  the  case  will  be 
remanded.     Siieeessian  ^f  Beard^  14  A.  121. 

See  New  Tbxax,  UI.  (a)  ;  (b). 

(d)  Errors  Bdow  in  Matters  rioting  to  the  Evidence  or  Trial  by  Jury. 

1.  Evoi  though  the  supreme  court  think,  that  the  judge  erred  in  his  charge  and  in 
the  judgment  on  the  verdict,  yet  if  the  whole  evidence  be  before  it,  the  cause  will  not  be 
renanded,  bat  decided  on  its  merits.  Ahat  v.  DoUolUy  4  M.  827 ;  Maurin  v.  Toustin^  6 
M.49a 

2.  Where  it  is  doubtful  whether  the  jury  found  the  verdict  on  a  consideration  of  the 
merits,  or  an  erroneous  charge,  the  cause  will  be  remanded.  Dunbar  v.  Nicholsy  10  M. 
187. 

8.  As  parties  are  entitled  to  have  their  cause  submitted  to  a  jury  on  legal  evidence, 
whenever  the  court  below  errs  in  admitting  or  rejecting  testimony  upon  a  material  point, 
thecase  wUl  be  remanded.  10  M.  479 ;  2  N.  S.  267  ;  5  N.  S.  251 ;  2  A.  890;  5  A. 
134, 426,  424 ;  11  A.  292 ;  12  A.  871 ;  18  A.  207 ;  14  A.  289. 

4.  If  improper  evidence  be  allowed  to  go  to  the  jury,  and  they  disregard  it,  the  cause 
win  not  be  remanded.    Laasare  v.  Peytavin,  12  M.  684. 

5.  Although  the  rejected  evidence,  for  which  the  biU  of  exceptions  was  taken,  come 
up  widi  the  record,  the  case  will  be  sent  back,  if  it  were  tried  before  a  jury  and  the  tes- 
tiattoy  be  somewhat  contradictory.    Pratt  v.  Flowers,  2  N.  S.  888. 

6.  If  the  jury  have  given  all  the  party  could  obtain  under  the  pleadings,  the  case  will 
not  be  remanded,  though  the  charge  have  been  erroneous.   MlUer  v.  Pierce,  8  N.  S.  284. 

7.  The  improper  admission  of  testimony  will  form  no  ground  for  the  reversal  of  a 
verdict,  if,  in  the  opinion  of  the  supreme  court,  its  rejection  would  not  have  varied  the 
resolt    3  N.  S.  509,  582  ;  9  L.  850  ;  14  L.  881. 

8.  The  supreme  court  will  not  remand  a  cause  to  obtain  testimony,  which,  though  im- 
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properly  rejected  below,  would  have  no  effect  on  the  final  judgment  8  K.  8.  541 ;  4  L. 
309  ;  5  A.  43  ;  9  A.  197  ;  14  A.  727. 

9.  If,  bj  an  error  below,  evidence,  whkh  otherwise  would  have  been  material,  were 
rendered  useless,  the  cause  will  be  remanded.    Bainbridge  ▼.  Clay^  3  N.  8.  673. 

10.  Where. the  lower  court  has  erred,  in  permitting  defendant  to  open  and  dose 
the  argument  before  the  jury,  and  the  exercise  of  professional  talent  may  have  had  some 
influence  in  turning  the  scale,  the  cause  will  be  remanded.    Ahai  v.  Sigwra^  5  N.  8.  75. 

11.  Where  a  paper,  rejected  as  evidence,  is  sent  out  with  the  jury  by  mistake,  if  it 
appear  from  all  the  evidence  in  the  cause,  that  the  result  could  not  have  beoi  afiected 
by  that  fact,  the  supreme  court  will  not  remand  the  cause.  Flower  v.  Jones^  7  N.  S. 
148.    New  Trial,  III.  (a).  No.  17.    Jury,  IV.  (c).  No.  8. 

12.  Appellant  cannot  have  the  case  remanded  to  obtain  evidence,  which,  when 
offered  by  him,  had  been  rejected,  but  which  appellee  afterwards  oflfered  to  receive  sub- 
ject to  all  legal  objections.     Barbineau  v.  OouiiBey  7  N.  8. 193. 

13.  Wherever  the  error  of  the  judge  below  may  have  influenced  the  jury,  the  eanae 
will  be  sent  back  for  a  new  trial ;  otherwise,  where  it  is  clear,  that  the  error  did  not  in- 
fluence the  jury.  SUrUng  v.  LuekeUy  7  N.  S.  198  ;  Lowe  v.  Corner,  4  L.  76  ;  Oonid  v* 
Gardner,  8  A.  12.     Cbiminal  Law,  XIII.  (f ),  Nos.  5, 15. 

14.  Where  legal  evidence  has  been  rejected  before  a  jury,  appellant  has  a  right  to 
have  his  cause  remanded,  and  cannot  be  deprived  of  that  r^ht  by  appeUee's  o&r  to 
admit  in  the  supreme  court  the  fact  intended  to  be  proved  by  the  evidence  rejected. 
Pulfyy,  Spangenhergy  5  L.  412. 

15.  A  cause  will  not  be  remanded  for  error  in  the  charge  as  to  the  nature  of  de- 
fendant's responsibility,  if  on  the  trial  it  did  not  appear,  that  plaintiff  had  taken  the  steps 
necessary  to  fix  that  responsibility.     Oneto  v.  DeUiuny,  6  L.  84. 

16.  Where  bills  of  exception  have  been  taken  by  ft>oth  parties,  and  all  the  evidence 
objected  to  might  have  1[>een  admitted  without  materially  changing  the  facts,  the  merits 
of  such  bills  will  not  be  examined.    Robineon  v.  Taylor,  6  L.  397. 

17.  Where  a  party  has  lost  the  benefit  of  a  plea,  which  had  become  unimportant  from 
an  erroneous  charge,  the  case  will  be  remanded.     Becd  v.  McKieman,  6  L.  419. 

18.  In  a  cause  tried  by  the  court  alone,  it  is  not  to  be  presumed  that  the  judge  was 
influenced  by  improper  evidence ;  so,  where  after  rejecting  the  illegal  evidence,  ad- 
mitted on  the  trial,  there  is  still  enough  to  sustain  the  judgment,  it  will  be  affirmed. 
Ta^  V.  Fdps,  10  L.  116. 

19.  If  the  court  think  the  jury  were  misled  as  to  the  effect  of  a  docmnent,  which  is 
part  of  the  evidence,  the  case  will  be  remanded.     Stewari  v.  Row,  10  L.  534 

20.  Irrelevant  testimony  will  be  disregarded  in  the  appellate  court,  but  it  forms  no 
ground  for  remanding  a  cause.     Le  Bret  v.  Bebsons,  13  L.  95. 

21.  The  decision  of  the  lower  court  as  to  the  admission  or  rejection  of  a  witness,  not 
introduced  at  the  regular  time,  will  be  affirmed,  unless  the  discretion  allowed  in  stich 
cases  appear  clearly  to  have  been  incorrectly  exercised.    PiUi  v.  Rvmrnr,  2  R.  95. 

22.  The  admission  of  irrelevant  testimony  is  no  ground  for  remanding  a  case,  wh^re 
its  exclusion  would  not  probably  vary  the  result.    Fergueon  v.  Wkippky  3  &  344. 

23.  When  a  party  has  been  improperly  denied  a  trial  by  jury,  the  case  must  be  re- 
manded. Whitehead  v.  Brighanij  1  A.  318 ;  Xo.  State  Bkntk  v.  Dupkseie,  2  A.  651. 
JuRT  I.  (a).  No.  6. 

24.  A  case  will  not  be  remanded,  where  material,  but  illegal,  evidence  has  been  re- 
ceived, if,  from  the  circumstances,  the  only  effect  will  be  to  delay  plaintiff,  without  pro- 
moting the  ends  of  justice.     Union  Bank  v.  Jones,  4  A.  221. 

25.  The  refusal  of  tin  immaterial  charge  is  no  ground  for  reversing  judgment  Bmaand 
V.  Jarvis,  5  A.  43. 

26.  When  judgment  has  been  rendered  in  favor  of  plaintiff  upon  the  sole  evidence  of 
his  attorney  at  law,  which  had  been  improperly  admitted,  the  supreme  court  will  not 
close  the  case  against  plaintiff,  but  only  nonsuit  him.    Madden  v.  Farmer,  7  A.  580.. 

27.  Although  the  judge  have  charged  improperly,  yet  if  the  evidence  would  not  have 
authorized  a  different  verdict,  it  will  be  upheld.  Stachpole  v.  Wiekham,  7  A.  678 ; 
N.  0.  Opelousas  B.  Co.  v.  Lagarde,  10  A.  150. 

28.  Although  the  exclusion,  under  a  technical  rule,  of  an  instrument  impnqwrly  adr 
mitted  at  defendant's  instance,  entitle  plaintiff  to  judgment,  yet  when,  from  other  evi- 
dence, it  is  probable,  that  defendant  will  be  able  to  show  facts  by  which  the  instmment 
may  become  admissible  and  his  defence  be  established,  the  case  will  be  remanded. 
Wattki  V.  Conner,  9  A.  227. 
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29.  Althoagli  eridetioe  of  pajmeats  bj  defendant  have  been  improperly  excluded, 
jet  a  verdict  opon  complicated  transactions,  which  has  occupied  much  time  and  been 
aeenratelj  considered  by  the  jury,  will  not  be  disturbed,  but  the  judgment  for  plaintiff 
will  be  affirmed,  and  the  case  remanded  with  leave  to  defendant  to  establish  further  pay- 
nenta.     Wcard  v.  Ackkn,  9  A.  443. 

JM>«  Where  judgment  has  been  rendered  for  plaintiff  upon  testimony  improperly  ad- 
mitted, the  case  will  be  remanded.  Granite  ms,  Co,  v«  Prolan,  10  A.  22 ;  Pratt  v. 
Mematon,  11  A.  260. 

31.  AJthoogh  a  jory  trial  have  been  improperly  granted,  e.  g.y  in  proceedings  against 
bail  OD  a  forfeited  Ixmd,  yet,  when  all  the  evidence  comes  up,  the  supreme  court  will 
review  ihe  case  as  if  it  had  been  tried  by  the  court  alone.  State  v.  Gilbert,  10  A. 
524. 

32.  Where  a  charge,  diough  correct  as  an  abstract  principle  of  law,  is,  when  applied 
to  the  drcomstaaoes  of  a  particular  case,  calculated  to  mislead  the  jury,  and  the  evidence 
is  not  saeh  as  to  satisfy  the  supreme  court,  that,  in  the  absence  of  such  charge,  a  different 
verdici  would  not  have  been  rendered,  the  case  will  be  romanded.  Robineon  v.  Landr 
rum,  10  A.  539.    Eyidencb,  XII.  ( j),  2),  No.  9. 

33.  When  the  supreme  court  differs  with  the  district  judge,  who  has  given  judgment 
fiv*  plaintiff  upon  the  admissions  of  defendant's  answer,  and  there  is  not  sufficient  evi- 
dence to  entitle  the  latter  to  a  judgment,  the  case  will  be  remanded.  Barry  v.  KimhaUy 
10  A.  787. 

34.  Where  answers  to  interrogatories  have  been  made  in  a  mode,  which,  though 
manthorized  by  law,  has  yet  been  erroneously  sanctioned  by  the  lower  court,  they  will 
not  be  taken  for  confessed,  but  the  case  remanded  to  affi>rd  the  party  an  opportunity  of 
answering  legally.    Peters  v.  Gthsony  11  A.  97. 

36.  A  case  will  not  be  remanded  for  the  assignment  of  erroneous  reasons  by  the  lower 
ooort  for  its  correct  refusal  to  make  an  improper  charge,  when  the  only  exceptions  taken 
are  those  to  the  refusal  of  the  judge  to  charge  as  requested.  Treeca  v.  Maddox,  11 
A  206. 

36.  In  an  ordinary  case  of  private  right,  the  supreme  court  will  sometimes  presume, 
IB  &vor  of  a  party,  Uie  existence  of  a  fact,  evidence  to  establish  which,  when  offered  by 
him,  has  been  improperly  exduded  on  the  objection  of  his  opponent.  But  in  matters, 
in  which  the  public  interest  is  involved,  the  evidence  will  be  exacted.  Gray  v.  Lowe, 
11  A  391 ;  I^Mne  v.  Gvillet,  lb.  424. 

37.  Where  the  evidence,  improperly  excluded,  is  in  the  record,  it  will  be  considered, 
ind  the  case  wiU  not  be  remanded.  11  A.  404;  12  A.  12, 50 ;  13  A.  445 ;  14  A.  61. 
hfra,  (g),  3),  No.  6. 

88.  When  parol  evidence,  which,  if  coupled  with  written  proof,  might  be  important, 
has  been  improperly  excluded,  and  it  is  not  pretended  that  such  written  proof  can  be 
produced,  it  would  be  idle  to  remand  the  cause,  which  will  be  decided  upon  the  facts  as 
they  appear  from  the  transcript    Linton  v.  Wikoff,  12  Au  878. 

39.  Where  plaintiff,  in  a  petitory  action,  has  been  prevented  from  offering  his 
oAer  evidence  by  the  improper  rejection  of  that,  of  the  benefit  of  which  even  if  allowed 
he  fittls  to  show  title,  d^endant  standing  on  his  possession,  the  case  will  not  be  re- 
manded, but  judgment  of  nonsuit  rendered.    Boyle  v.  Atomet,  13  A.  318. 

(e)  Failure  to  Apply  for  a  New  Trial;  and  of  the  Rule,  "  de  minimis  non  curat  lex." 

1.  Objections  to  a  verdict  lose  much  of  their  weight,  when  not  made  before  the  court 
whidi  tried  the  case  originally.  A  case  will  be  less  readily  remanded  on  a  question  of 
CM*t,  where  a  new  trial  has  not  been  moved  for  below.  An  appeal  from  a  judgment, 
Ibuoded  on  a  v^dict,  should  only  be  taken  after  the  refusal  of  a  new  trial.  Where  no 
•Bcfa  i^lication  has  been  made,  it  must  be  an  extreme  case  to  induce  the  court  to  re- 
mand. 9M.  285;  1  N.  S.  713;  2  N.  S.  388;  5  L.  446 ;  3  B.  429;  5  B.  127;  6  R. 
362;  11  A.  206,  750. 

2.  The  supreme  court  will  not  increase  damages  assessed  by  a  jury,  where  plaintiff 
prayed  for  judgment  in  the  court  below  on  the  verdict,  and  resisted  a  motion  for  a  new 
triaL    Morgan  v.  Fiveash,  7  N.  S.  410. 

3.  An  error  in  a  very  trifling  amount  will  be  disregarded  on  appeal.  De  minimis  non 
emrat  Ism,  Pargoud  v.  Griffing,  10  L.  358 ;  Lesesne  v.  Oook,  16  L.  58 ;  Duperron  v. 
Oommuny,  6  A.  789 ;  contra,  Ga»quet  v.  Veeder,  1  B.  68. 

4.  Though  a  party,  who  complains  that  the  verdict  was  inaccurately  recorded  by 
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which  he  was  injared,  did  not  assent  to  a  new  trial  aaked  for  by  his  opponent,  which 
would  have  afforded  an  opportunity  to  correct  the  error,  the  court  will  relieve  him  bj 
giving  judgment  in  his  favor,  for  the  whole  amount  due,  where  the  record  will  enable  it 
to  do  so.     Painpaie  v.  Martin^  14  L.  59. 

5.  Judgments,  founded  on  verdicts,  should  never  be  brought  before  the  supreme 
court,  without  showing  that  an  attempt  had  been  made  to  obtain  a  new  triaL  By  neg- 
lecting to  ask  for  a  new  trial,  appellant  deprives  the  appellate  court  of  the  benefit  it 
often  derives  from  knowing  the  reasons,  which  controlled  the  action  of  the  court  of  the 
first  instance.     Lambeth  v.  MeMurray^  15  L.  466 ;   Wright  v.  Ferriuj  10  A.  91. 

6.  It  is  otherwise  where  a  case  has  been  tried  by  the  court  A  party  may  weU  sup- 
pose it  idle  to  attempt  to  convince  the  judge  of  his  error,  when  he  has  no  new  argument 
to  offer ;  but  when  a  verdict  is  set  aside,  the  case  must  necessarily  be  submitted  to  a  new 
jury,  on  which  none  of  the  first  are  to  be  placed ;  and,  if  a  party  neglect  to  ask  relief 
from  a  verdict  by  a  new  trial,  he  will  be  c(msidered  as  waiving  his  right  to  obtain  it  by 
appeal.    NetUn  v.  Scott,  17  L.  336. 

7.  An  error  of  the  jury  in  fixing  the  period  from  which  interest  is  allowed,  which  ap- 
pears from  the  facts  found  by  them  and  the  record,  may  be  corrected,  by  moving  for  a 
new  trial,  or  an  application  to  the  judge.  Where  such  error  does  not  exceed  the  fraction 
of  a  dollar,  and  no  attempt  has  b^  made  to  correct  it  below,  the  judgment  will  not  be 
disturbed.    MuUen  v.  MiO^,  2  B.  23. 

8.  Whero  a  verdict  omits  to  give  plaintiff  l^;al  interest  on  his  daim,  or  where  a  judg- 
ment gives  interest  on  a  verdict  which  allows  none,  though  justly  due,  and  no  attempt 
has  been  made  to  correct  the  judgment  by  moving  for  a  new  trial,  no  amendment  will  be 
made  in  the  appellate  court.  Lambeth  v.  Bwrney,  3  B.  254 ;  Raguet  v.  Oarmoucke,  6 
A.  94. 

9.  A  judgment,  correct  as  to  the  principal  demand,  will  not  be  reversed,  and  appeUee 
amerced  in  costs,  merely  in  consequence  of  an  inadvertence  in  an  accessory  matter  of 
small  amount,  which  might  have  been  corrected  below,  had  an  application  for  that  pa^ 
pose  been  made.  7B.75;  1A.140;  5A.  25,  116;  6  A.  358,  542,  680;  11  A. 624; 
13  A.  442.     Infra,  (f ),  No.  24. 

10.  Whero  several  juries  have  rendered  verdicts  the  same  way,  a  party  may  appeal 
without  moving  for  any  further  new  trial.     Marke  v.  Landry,  9  B.  525. 

11.  Where  a  party,  on  the  filing  of  a  written  consent  theroto  by  his  opponent,  re- 
quests the  court  to  overrule  his  motion  for  a  new  trial,  stating  that  it  was  made  fro 
forma,  to  obtain  an  appeal,  he  will  not  theroby  preclude  himself  from  relief^  where  the 
ciroumstances  show,  that  his  object  was  to  provent  the  delay  which  would  result  from  a 
new  trial,  and  to  obtain,  as  soon  as  possible,  a  final  decision  by  the  court  in  the  last  resort. 
WaU  v.  Mice,  1  A.  280. 

12.  An  error,  in  allowing  interest  from  the  1st  instead  of  the  4th  of  the  month,  on  a 
sum  of  seven  hundred  dollars,  is  too  insignificant  to  justify  the  reversal  of  a  judg- 
ment Medley  v.  Vorie,  2  A.  140.  But  see  £xbgutobt  Fbocess,  III.  (a),  Nos.  7, 
12,  13. 

13.  The  rule,  "^  de  minimiU,  etc^*  is  peculiarly  applicable  to  the  matter  d*  costs. 
If  a  party  be  erroneously  condemned  to  pay  a  small  portion  of  them,  or  there  be  a 
trifling  overcharge,  e.  g.,  ten  dollars  for  notarial  copies,  offered  in  evidence,  he  cannot 
have  the  judgment  reversed,  unless  he  have  applied  to  the  lower  court  for  relief.  AUter^ 
when  the  application  has  been  made  and  refused.  2  A.  594;  3  A.  129,  139;  10 
A.  350. 

14.  So,  too,  when  a  trifling  error  has  been  conmiitted  by  the  judgment  in  calculating  or 
omitting  interest,  or  where,  although  due,  none  is  awarded  by  the  verdict,  a  party,  who 
has  not  made  such  error  the  special  ground  for  a  new  trial  below,  cannot  be  relieved 
by  an  appeal,  in  the  costs  of  which  his  opponent  would  be  amerced.  Nor  will  it  suffice 
to  move  for  a  new  trial  on  general  and  special  grounds  without  designating  the  error 
complained  of.     2  A.  651 ;  4  A.  6,  109,  502. 

15.  Where  a  judgment  against  warrantors  improperly  allows  interest  on  the  price, 
paid  by  the  party  evicted,  from  judicial  demand  instead  of  the  date  of  judgment,  but  they 
have  not  asked  for  its  correction  either  in  the  inferior  or  supreme  court,  it  will  be 
affirmed.     Tear  v.  Chambers,  2  A.  870. 

1 6.  A  case  will  not  be  remanded,  because  a  plea  in  reconvention,  to  support  which  no 
evidence  had  been  introduced,  was  not  passed  upon  by  the  judge  a  quo,  to  whose  notice 
the  omission  was  not  brought,  before  the  decree  became  final  Bauehereau  ▼.  Canon, 
5  A.  119. 
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17.  It  u  the  uniform  practice  of  the  supreme  court  to  give  a  party  lathing,  whkiie^l^ 
right  amoonta  to  so  small  a  sum  as  not  to  fall  within  the  jurisdiction  d^  the  ^(uiit  in  the 
fint  instance,  and  as  to  he  one,  therefore,  of  which  the  law  scarcely  ca^bemil4aidts||:e 
lieed.     Stewart  ▼.  Lap$Uy^  7  A.  456.  ^~,i>,  ^ 

18»  When  interest  upon  interest  has  heen  erroneously  allowed,  C.  C.  19S%Jr€nnr 
application  made  to  the  lower  court  for  the  correction  of  the  error,  amounting  only 
to  sixty-five  dcdlars,  although  the  judgment  will  he  affirmed,  so  as  not  to  mulct  appellee 
in  costs,  appellant  will  be  credited  with  the  overcharge.     CfamUe  v.  McOHntocky  9 
A.  160. 

19.  Ahhoogh  an  admission  in  the  brief  of  plaintiff's  counsel,  that  a  small  overcharge 
was  ij^nsed  by  Uieir  error  in  writing  the  decree,  be  not  a  remittitur^  yet  it  will  authorize 
an  amendment  of  the  judgment.  But  appellant,  having  failed  to  apply  to  the  lower 
eoort  for  relief,  mnst  baur  the  costs  of  appcAl.    Baudoin  v.  Tete^  10  A.  69. 

20.  When  no  application  is  made  in  tiie  lower  court  to  set  aside  the  verdict  of  a  jury, 
before  whcmi  there  was  evidence,  from  which  they  might  infer  the  solidarity  of  defend- 
ant's obligation,  the  verdict  will  not  be  revised.     Nixon  v.  Baxeman^  11  A.  750. 

21.  Where,  although  a  judgment,  decreeing  that  defendant  make  title  of  a  slave  to  • 
plaintiff  on  payment  by  the  latter  of  an  amount  borrowed,  lack  formality  in  not  specify- 
ing the  exact  amount  to  be  paid,  yet  such  amount  can  be  ascertained  by  reference  to  the 
petition,  which  is  substantially  confessed  by  defendant's  answer,  plaintiff  will  not  be 
taxed  with  the  costs  of  appeal ;  particularly,  if  the  objection  have  not  been  specially 
urged  as  one  of  the  grounds  for  a  new  trial.     Bwme  v.  PeUehety  13  A.  203. 

(f )  Damages  on  AppeaL 

1.  When  the  appeal  is  taken  only  for  delay,  the  judgment  will  be  affirmed  with 
damages.  G.  P  907  ;  3M.  405;  8M.  164;  10  M.  201;  12  M.  395,  491,  492  ;  2 
N.  S.  328 ;  3  N.  S.  152,  248,  256,  257 ;  5  N.  S.  106,  152 ;  7  N.  S.  608 ;  8  N.  S.  253, 
50O  ;  6  L.  230,  523,  640 ;  7  L.  167,  571 ;  8  L.  180,  550  ;  9  L.  415  ;  11  L.  268  ;  12 
L.  11,  422 ;  13  L.  291,  494,  592  ;  14  L.  261,  263,  264,  324,  325,  326,  347,  361,  427, 
435,  448,  466 ;  15  L.  17, 18,  19,  20, 23,  24,  25,  27,  31,  32,  37,  217,  222,  232, 255,  288, 
418,  435,  440,  442,  443,  444,  445  ;  16  L.  248, 250,  263,  269,  565 ;  17  L.  69,  521,  584, 
585 ;  18  L.  36,  580,  582,  584 ;  19  L.  345  ;  8  A.  136,  439  ;  9  A.  463,  523,  533,  537  ; 
10  A.  117,  722;  11  A.  760;  12  A.  671 ;  13  A.  310. 

2.  Where  an  appeal  appears  clearly  to  have  been  taken  for  delay,  appellant  will  not 
be  allowed  to  have  it  dismissed,  so  as  to  dej^rive  appellee  of  damages,  though  there  be 
no  statement  of  facts,  bill  of  exceptions,  etc  In  such  case,  the  judgment  below  will  be 
presumed  correct,  and  affirmed  with  damages.  3  M.  405 ;  4  M.  35 ;  12  M.  292, 
295, 338. 

3.  Where  appeUant  may  have  fietirly  doubted  the  correctness  of  the  judgment  appealed 
from,  damages  wiU  not  be  aDowed.  4  M.  533 ;  4  N.  S.  618 ;  4  L.  18 ;  5  L.  70 ;  6  L. 
311,  527  ;  9  L.  172 ;  10  L.  575 ;  12  L.  10  ;  14  L.  95,  418. 

4  If  appeUant  fiiil  to  bring  up  the  record,  appellee  has  no  right  to  do  so  in  order  to 
obtain  danuiges.     Canon  v.  WMaee^  5  M.  219. 

5.  If  the  appeal  come  up  in  such  a  shape  that  the  merits  cannot  be  examined,  it  will 
be  dismissed  on  appellee's  motion,  but  without  damages.    Stringer  v.  Duncan^  7  M.  359. 

6.  Where  appellant  neglects  to  bring  up  the  record,  it  may  be  brought  up  by 
appellee,  and  when  there  is  no  defence  to  the  action,  the  judgment  will  be  affirmed  with 
dunages.  12  M.  292,  295,  333,  389 ;  1  N.  S.  575,  598 ;  5  N.  S.  85 ;  6  N.  S.  159 ;  7 
N.  &  242 ;  14  L.  261,  263,  264 ;  15  L.  232. 

7.  Damages  will  not  be  allowed  when  appellee  has  prayed  for,  and  obtained,  an 
anendment  of  the  judgment.  2  N.  S.  215 ;  13  L.  351 ;  14  L.  274 ;  15  L.  352 ;  1  R. 
121 ;  infra,  No.  23.     Supra,  VI.  (b).  No.  14. 

8.  The  statute  declares  that  the  supreme  court,  when  it  affinns  a  judgment,  may  ad- 
judge respondent  such  damages  and  interest  as  it  thinks  a  sufficient  compensation  for 
the  loss  flind  prejudice  suffer^  by  the  appeal.  No  particular  class  of  cases  is  designated ; 
it  is  left  to  the  court  to  give  the  law  an  application  to  any  case  in  which  it  b  conceived, 
that  the  respondent  suffi^rs  loss  and  prejudice.  The  only  cases,  to  which  it  has  yet  been 
applied,  are  those  in  which  it  was  manifest  that  the  appeals  were  merely  for  delay. 
AnMY.  Dean,  3  N.  &  248. 

9.  Where  appellant's  case  is  a  hard  one,  the  supreme  court  will  not  mulct  him  in 
dttnges.     Wkite  v.  Oumiming,  5  N.  8.  199. 
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10.  If  appellant  ful  to  bring  op  the  record,  and  it  be  filed  bj  the  derk  of  the  lower 
court  without  his  consent,  appellee,  if  duly  cited,  may  pray  for  an  affirmance  of  judg- 
ment  with  damages.     Barbarin  v.  Armsirongy  2  L.  208. 

11.  Damages  will  not  be  awarded,  if  appellee  have  no  real  interest  in  the  cause. 
Adams  ▼.  Dupuy^  2  L.  260. 

12.  The  court  will,  in  its  discretion,  sometimee  refuse  damages,  even  when  the  gronndi 
of  defence  are  nntenable,  and  the  principles,  upon  which  they  rest,  have  been  settled  in 
previous  cases.     Barbarin  v.  Daniels,  7  L.  482. 

13.  Damages  will  not  be  awarded,  if  appellant,  by  taking  his  appeal  to  the  wrong 
court,  hasten  the  time  appeUee  may  have  execution.     Dny>er  v.  TVrrvfl!*  11  L.  81. 

14.  Where  an  executor  takes  a  suspensive  appeal  from  an  entire  judgment,  retaining 
in  his  hands  a  sum  evidently  due  independent  of  the  aUowances  clMmed  in  die  appeal, 
he  will  be  condemned  to  pay  five  per  cent,  damages  on  the  entire  judgment.  EOdns  v. 
EUdns,  11  L.  228. 

15.  Where  an  appeal  is  taken  for  delay,  if  the  judgideat  allow  interest  at  five  per 
cent,  five  per  cent  only  will  be  aUowed  as  damages.  12  L.  420,  423 ;  13  L.  426 ;  14 
L.347;  15  L.  445;  16  L.  565. 

16.  Under  C.  P.  907,  damages  cannot  exceed  ten  per  cent  on  the  amount  in  dispute, 
including  interest '  Where  a  note  sued  on  bears  interest  at  five  per  cent,  plaintiff  cannot 
be  allowed  more  than  ten  on  the  snm  due  him.  That  rate  of  interest  being  the  highest 
our  law  sanctions  for  the  use  of  money,  the  damage  caused  by  the  loss  of  that  use  can- 
not exceed  it  In  such  case,  five  per  cent  only  can  be  allowed  as  damages.  MsOoy  v. 
Pritchardj  13  L.  428.  Obligations,  VII.  (a),  5),  b,  §  1,  No.  14.  But  see  16  L 
565. 

17.  Art  907  G.  P.,  which  allows  damages  for  a  frivolous  appeal,  is  not  unconstita- 
tional.  The  rights,  which  constitutions  secure  to  individuals,  are  always  limited  by  cor- 
responding duties,  and  penalties,  imposed  for  violations  of  the  duty,  are  not  an  infringe- 
ment of  the  right     Davis  v.  Jonii,  14  L.  95. 

18.  When  no  amicable  demand  is  proved,  though  specially  denied,  no  damages  will 
be  allowed.     Tieman  v.  Noe,  15  L.  1 19  ;  Bennett  v.  Orocker^  3.  441. 

19.  Damages  will  not  be  given  in  affirming  a  judgment  dissolving  an  injunction,  which 
already  gives  ten  per  cent  interest,  and  twenty  per  cent  damages.  FtUion  v.  Qorion, 
16  L.  320. 

20.  When  the  appeal  is  frivolous,  but  appellant  consents  to  submit  the  case  out  of  its 
regular  turn,  judgment  will  be  affirmed  with  only  five  per  cent  damages.  Opdyks  v. 
Carles,  16  L.  569. 

21.  Damages  will  not  be  allowed  when  appellee  has  not  suffered  firom  the  delay. 
McCahe  v.  GenUs,  18  L.  31. 

22.  Damages  will  not  be  allowed,  when  a  dismissal  is  insisted  on,  or  has  been  daimed 
by  appellee.  AUen  v.  Amouil,  18  L.  437 ;  JV".  0.  Inwrovement  Go.  v.  Walker,  1  A. 
180. 

23.  Appellee,  who  has  asked  for  an  amendment  of  judgment,  will  be  allowed  no 
damages.     Gorham  v.  Hoyden,  6  R.  450 ;  Hood  v.  Knox,  8  A.  73. 

24.  Though  the  error  of  the  judgment  be  so  small,  that  it  will  not  be  disturbed,  yet 
it  will  protect  appellant  from  damages.  Simons  v.  Burrows,  6  A.  358.  Supra,  (e), 
No.  9. 

25.  Where  appellant  abandons  his  appeal,  appellee,  who  brings  up  the  record,  will  be 
entitled  to  damages,  although  had  appellant  prosecuted  his  appeal,  the  evidence  of  his 
indebtedness  would  not  have  authorized  their  imposition.    Hohl  v.  Meyer,  7  A.  18. 

26.  When  a  mutual  spirit  of  animosity  has  been  exhibited  in  an  acrimonious  litiga- 
tion during  many  years,  and  though  plaintiff  may  have  demanded  too  much,  yet  there 
does  not  appear  on  the  other  hand  to  have  been  a  proper  disposition  to  give  what  was 
justly  his  due,  damages  will  not  be  allowed.     Henderson  v.  Wiloox,  9  A.  347. 

27.  A  frivolous  appeal  in  an  ordinary  case  by  plaintiff,  whose  case  is  without  equity, 
will  subject  him  to  damages.     MaskeU  v.  Homer,  10  A.  641. 

28.  When  it  is  to  be  inferred  from  a  bill  of  exceptions,  that  defendant  offered  some 
evidence,  which  was  excluded  solely  from  the  insufficiency  of  his  plea«  damages  will  not 
be  awarded  against  him.     Langstaffv,  Lees,  11  A.  271. 

29.  Where  damages  have  been  already  awarded  on  the  dissolution  of  an  injunction, 
and  the  delay  has  been  very  short,  no  damages  will  be  awarded  on  appeal  CapdevieHs 
V.  Erwin,  13  A.  286. 

30.  No  damages  can  be  awarded  under  C.  P.  907,  where  there  is  no  money-judgment 
upon  which  to  assess  them.     Long  v.  Robinson,  13  A.  465. 
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31.  So,  DO  damages  ean  be  awarded  against  a  syndic,  who  appeals  from  an  order 
directing  him  to  sell  property.     C.  P.  907  ;  McRae  v.  Oredttars,  14  A.  229. 

32.  A  syndic,  who  appeals  as  such,  cannot  be  mulcted  in  damages ;  it  were  to  inflict 
theoo^  either  upon  innocent  parties  whom  he  represents,  or  upon  himself  personally,  and  so 
make  a  new  party  to  the  appeal,  which  is  inadmissible.  lb,  [But  if  the  syndic  had 
been  etmdtmned  to  pay  dcmoffes  incurred  by  the  estate  through  his  fo^dtj  would  he  not 
have  been  reepontiUe  upon  his  bond  f] 

33.  Where  as  the  record  stands  when  an  assignment  of  errors  is  filed,  the  assignment 
is  good,  but  the  errors  are  afterwards  shown  to  be  unfounded  by  an  amended  transcript, 
DO  damages  will  be  allowed.     Weems  v.  Ventressj  14  A.  267. 

34.  When,  in  a  contest  between  two  judgment  ereditora  for  a  fund,  its  distribution  is 
delayed  by  an  unfounded  appeal  taken  by  one,  the  other  will  be  allowed  interest  on  his 
jttd^ent  during  the  appeal.     Sowle  v.  PoQaardy  14  A.  287. 

35.  No  damages  will  be  alk>wed  against  an  appellant,  who  may  have  supposed,  that 
the  new  authorities  he  presents  might  modify  a  rule  previously  adopted.  Baeas  v. 
EUin,  14  A.  407. 

36.  For  the  necessity  and  time  of  praying  for  damagesy  see  Supra,  YL  (d). 

(g)  Matters  and  Fleas  not  Acted  upon  Below,  nor  Embraced  in  the  AppeaL 

\)  In  GeneraL 

1.  The  supreme  court  will  not  pass  on  a  new  question  arising  on  a  new  fact,  where 
in  so  doing  it  would  not  review  the  judgment  of  another  court,  but  pronounce  an  origi- 
iMl  one.    Abai  v.  Miehd,  1  N.  S.  242. 

2.  If  a  petition  for  injunction  be  dismissed  for  want  of  equity,  on  its  fece,  the  appellate 
eoort  cannot  consider  evidenoe  said  to  have  been  introduced  on  the  triiaL  Potter  v. 
RUshardaon,  1  N.  S.  281. 

3.  If  the  judgment  below,  which  was  based  on  an  alleged  compromise,  be  reversed 
beeauae  the  compromise  was  invalid,  the  cause  will  be  remanded  for  examination  into 
the  merits.    Brown  v.  Brown,  2  N.  S.  441. 

4.  Where  the  inferior  court  refuses  to  take  jurisdiction,  or  enter  into  the  merits,  the 
supreme  court  can  only  enter  into  the  question  of  jurisdiction.  Martin  v.  Martin^  3  N. 
S.  48 ;  Ferguson  v.  Glage,  10  A.  635.     Coubts,  II.  (c).  No.  10 ;  (e),  No.  18. 

5.  If  a  ease,  which  ought  to  have  been  brought  in  the  district,  be  brought  in  the  pro- 
bate, court,  on  appeal  from  the  latter  to  the  former,  the  merits  cannot  be  considered. 
WiBiams  v.  Sptmcer,  4  N.  S.  77.     Supra,  (a).  No.  3. 

6.  If  the  point  reaUy  at  issue  were  not  contested  below,  and  the  evidence  be  not  sa^- 
is&ctoiy,  the  caose  will  be  remanded.     BaiUy  v.  Roiles,  4  N.  S.  362. 

7«  Chi  appeal  from  dissolution  of  an  injunction  to  stay  execution  of  judgment,  proceed* 
iDgs  anterior  thereto  cannot  be  examined.     Grradnigo  v.  Rogues,  5  N.  S.  85. 

8.  An  appeal  from  a  parish  to  a  district  court  authorizes  an  examination  of  the  case  de 
a0vo,and  either  party  may,  by  leave  of  the  court,  amend  his  pleadings,  so  as  to  bring  the 
merits  fairiy  before  it  If  no  such  amendment  be  made,  the  trial  proceeds  as  in  the 
bver  court ;  the  only  addition  required  is  appellee's  answer  of  no  error ;  but  if  he  do 
not  appear  and  plead,  appellant  may  proceed  ex  parte,  and  no  default  is  contemplated  or 
required.     Saunders  v.  Ingram,  5  N.  S.  647. 

9.  The  supreme  court  cannot  take  cognizance  of  an  appeal  in  a  case  wherein  no 
judgment  has  been  rendered  in  the  court  below.  So,  the  appeal  of  an  intervenor,  for  or 
against  whom  no  judgment  has  been  rendered  in  the  lower  court,  will  be  dismissed.  7 
N.  S.  133;  3  R.  38;  4  R.  47$  6  B.  271.  But  see  Supra,  Y.  (b),  1),  No.  26 ;  2), 
Kal3. 

10.  The  supreme  court  decides  a  cause  on  its  merits,  and  not  on  the  grounds  taken  by 
the  court  below ;  if  the  latter  decide  a  case  on  one  point  and  leave  the  others  untouched, 
BiiU  the  supreme  court  may  decide  on  the  whole  case.  Kenner  v.  Creditors,  8  N.  8. 
63. 

IL  If,  after  remanding  a  cause,  a  second  appeal  be  taken,  the  proceedings  anterior  to 
reoMnding  will  not  be  examined  on  the  second  appeal.  BushneU  v.  Brown,  8  N.  S.  157. 

12.  The  supreme  court  can  only  exercise  its  jurisdiction  so  far  as  it  has  knowledge 
of  the  matters  argued  or  contested  bek>w.  C.  P.  895 ;  8  N.  S.  435,  453 ;  3  R.  236 ;  5 
A  40. 

13k  On  appeal  ftom  a  final  judgment,  amended  after  it  has  been  signed,  the  first 
judgment  cannot  be  examined,  but  is  considered  as  suspended,  and  does  not  resume  its 
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legal  character,  till  after  the  reveiBal  of  the  second.    FUtU  v.  Okny,  6  L.  69.   Supra,  L 
(f),  2),  No.  6. 

14.  Where  no  complaint  is  made  of  the  judgment  because  not  given  on  the  issues  of 
fact,  the  correctness  of  a  decision  below,  in  rejecting  a  deposition,  will  not  be  examined. 
Dupleuis  V.  Kennedy^  6  L.  248. 

15.  A  cause,  dismissed  on  an  exception  taken  in  limine  Utii,  will  not  be  examined  on 
its  merits,  but  remanded  for  further  proceedings.     JSawle  v.  Skipwitk,  19  L.  207. 

16.  Proceedings  in  the  lower  court,  subsequent  to  the  judgment  complained  of,  and 
not  embraced  in  Uie  original  record,  cannot  be  noticed.  Sucoessian  of  Churjon^  7  R.  422. 

17.  Questions  asked  to  be  decided,  if  not  acted  on  below,  cannot  be  examined.  BhuL- 
ioarth  V.  HwUer^  9  R.  256.    New  Orleans,  II.  (e),  5),  c.  No.  4. 

18.  When  a  judgment,  sustaining  a  plea  of  discussion  bj  a  surety,  is  reversed,  although 
plaintiff  be  entitled  to  judgment,  the  case  must  be  remanded.     MU  v.  ARUer,  7  A.  622. 

19.  The  supreme  court  will  not  pass  upon  an  exception  not  passed  upon  below. 
McAfynn  v.  JbtiM,  10  A.  552.    Prohibition,  No.  19. 

20.  On  appeal  from  a  judgment,  deciding  but  one  point  in  a  case,  while  the  others 
are  left  open  for  future  action,  the  supreme  court  will  consider  the  former  onlj  and  not 
the  latter.     Gilley  v.  RaunUeu,  11  A.  746. 

21.  The  only  question  before  the  supreme  court,  upon  an  appeal,  is,  Was  the  judg- 
ment right,  upon  the  facts  in  evidence  at  the  time  of  its  rendition  ?  So,  where,  after  an 
appeal  from  the  forfeiture  of  an  appearance  bond,  it  appears,  from  a  supplemental  record 
filed  by  consent,  that  the  prisoner  has  been  convicted  and  sentenced,  but  not  that  he  has 
complied  with  the  sentence,  the  supreme  court,  whether  the  sentence  have  been  complied 
with  or  not,  is  without  original  jurisdiction  to  try  the  question,  whether  satisfiustion  of  the 
bond  should  be  entered.     Siate  v.  Schmidt,  13  A.  267. 

22.  When  a  default,  after  being  confirmed  and  duly  signed,  is  set  aside  upon  rale,  on 
the  ground,  that  an  answer  had  been  filed  before  the  decision,  and  a  new  trial  being 
granted,  judgment  is  rendered  against  plaintiff,  who  appeals  therefrom,  the  action  of  the 
lower  court  upon  the  rule  cannot  be  revised.  That  action  was  equivalent  to  a  judgment 
of  dismissal,  from  which,  if  dissatisfied  therewith,  it  was  plaintiff's  duty  to  have  appealed. 
UMand  v.  Bemiu,  14  A.  49. 

2)  AppUeationi  and  CUUmi,  Defenca  and  Exo^ptumM^  not  made  BdoWf  or  Waived. 

1.  Prescription  cannot  be  pleaded  in  the  supreme  court.  Boudreau  v.  Boudreauj  12 
M.  667.     JiThis  decision  wa»  rendered  prior  to  the  civil  code.    C.  C.  3427.] 

2.  Prescription  may  be  pleaded  in  the  supreme  court,  even  towards  the  close  of  argu- 
ment    C.  C.  3427 ;  Percy  v.  MiUaudon,  3  L.  591.     Pleading,  YI.  (c),  4),  Nos.  IjCtaL 

3.  An  opposing  creditor  cannot  urge,  in  the  supreme  court,  a  claim  not  stated  in  his 
opposition  below.  Zaeharie  v.  CBeime,  6  L.  402;  infroy  No.  21.  Judoxent,  XV. 
(c),  3). 

4.  Prescription,  once  renounced  bebw,  cannot  be  renewed  in  the  supreme  coart  Ooon 
V.  Brashear,  7  L.  265. 

5.  A  case  will  not  be  remanded  to  ascertain  the  interest  of  a  party,  by  whom,  as 
transferee  of  plaintiff's  daim,  a  motion  to  set  aside  a  nonsuit  has  been  made,  when  the 
motion  was  tried  below  without  such  interest  being  questioned.  Rowley  v.  Oheney,  10 
L.  430. 

6.  The  supreme  court  will  not  remand  a  case,  and  order  a  supplementaiy  account  not 
asked  for  by  the  pleadings  below.  Such  order  can  only  be  made  by  an  amendment. 
WarUU  V.  LeBlane,  10  L.  558. 

7.  Where  prescription  has  not  been  pleaded  below,  its  interruption  by  minority,  ap- 
pearing from  the  face  of  the  proceedings,  will  be  noticed  by  the  supreme  court.  Ono  v. 
OrtOy  11  L.  62. 

8.  Interest,  not  claimed  below,  will  not  be  allowed  by  the  supreme  court  JBlkins  v. 
jEOins,  11  L.  227. 

9.  When  the  record  contains  no  motion  for  a  continuance,  nor  any  reason  offered  for 
one,  the  cause  will  not  be  remanded,  on  an  affidavit  after  the  judgment  that  a  continu- 
ance was  improperly  denied  when  asked  for  below.  Peuch  v.  Palfrey,  16  L.  97 ;  Obn^ 
ton  V.  Palfrey,  3.  99.    Bill  of  Exception,  II.  Nos.  17, 19,  21. 

10.  In  an  action  of  partition  of  succession  property,  no  claim,  not  made  before,  nor 
decided  by,  the  probate  court,  can  be  allowed.     OriJ^  v.  Waters,  1  R.  149. 

11.  An  exception  to  the  jurisdiction,  waived  below,  cannot  be  revived.  Reynolds  v. 
Rowley,  3  R.  201.    Plbadino,  VI.  (b),  1). 
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12.  There  is  a  class  of  exceptions  which  may  be  pleaded  ibr  the  first  time  on  appeal; 
but  the  facts,  necessary  to  sustain  them,  must  appear  from  a  mere  inspection  of  the 
record.     C.  P.  902 ;  ZoOicoffer  v.  Bngg$y  3  R.  236^ 

13.  So,  the  exception  of  re*  jttdieaUi  can  be  pleaded  for  the  first  time  before  the 
supreme  court,  only  where  the  facts  necessary  to  sustain  it  appear  from  the  record,  lb.  ; 
Garpenier  y.  Beat^,  12  B.  540 ;  Goodrich  y,  Pettingaley  7  A.  665.  Pleading,  VI. 
(c),  2),No.l.   . 

14.  A  plea  Qf  release,  not  made  below,  will  not  be  listened  to ;  it  will  be  presumed  to 
have  been  waived.    N.  0.  Gcu  Light  Co,  y.  Httdion^  5  R.  486. 

15.  A  defence,  that  the  memorandum  of  a  contract  had  been  altered  by  plaintiffs, 
without  defendant's  consent,  not  made  below,  cannot  be  urged.  Grinuhaiw  v.  Ifart,  6 
B.265. 

16.  A  prayer  for  the  removal  of  an  adnunistratrix,  on  an  application  for  a  new  trial, 
after  judgment  overruling  an  opposition  to  her  account,  is  too  late.  To  notice  such  a 
prayer  on  appeal,  no  issue  thereon  having  been  made  or  tried  below,  would  be  to  assume 
original  jurisdiction.     Succession  of  Kendn'ckj  7  R.  138. 

1 7.  Where  appellant  urges  that  the  attorney,  by  whom  his  case  was  conducted  below, 
hsA  no  authority  to  represent  him,  the  allegation,  if  not  supported  by  affidavit,  will  not 
be  noticed.  Fisher  v.  Moore,  12  R.  95.  Supra,9,  (c),  No.  22.  Attorney,  II.  (a), 
2),  No8.  1,  e<  oiL 

18.  Credits,  claimed  for  payments  not  opposed  below,  cannot  be  objected  to,  though 
resisted  on  the  ground  that  the  debts  so  paid  were  prescribed.  Art.  3427  C.  C,  under 
which  prescription  may  be  pleaded,  even  after  appeal,  does  not  apply  to  such  a  case. 
Succession  of  Blakegy  12  R.  155.     Sdccbssion,  VIII.  (f),  4),  No.  8. 

19.  A  party,  against  whom  prescription  is  pleaded  on  appeal,  may  have  the  case 
remanded  for  trial  upon  that  plea.  C.  P.  902  ;  1  A.  246 ;  2  A.  780  ;  7  A.  621 ;  8  A. 
459  ;  14  A.  144,  241. 

20.  Objections  to  forms  of  proceedings,  made  for  the  first  time  after  appeal,  will  be 
considered  as  waived,  where  the  party  objecting  can  suffer  no  injury  thereby.  Broum  v. 
Onion  Ins.  Co.  3  A.  177.     Sukmart  Process,  IL  Nos.  22,  35. 

21.  Where  an  account  of  commissioners  to  liquidate  the  affairs  of  a  banking  com- 
pany, is  homologated  so  far  as  not  opposed,  the  homologation  will  be  conclusive  against 
a  creditor  who  made  no  opposition  below.  An  appeal  by  a  creditor  under  such  circum- 
stances cannot  be  entertained,  without  an  assumption  of  original  jurisdiction.  Matter  of 
N,  O.  Improvement  Co.  4  A.  471 ;  Girod  v.  Creditors^  2  A.  546 ;  Lee  v.  Creditors,  lb. 
994.  Supra,  V.  (b.),  3),  No.  13.  Insolvency,  XIII.  (a).  No.  4.  Judgment,  XV. 
(c),  2),  No.  13. 

22.  Though  a  provisional  seizure  have  been  illegally  issued,  and  the  illegality  be 
alleged  in  the  answer,  yet  if  no  application  were  made  below  to  quash  the  proceedings 
under  the  writ,  and  there  have  been  no  action  of  the  court  upon  it,  the  illegality  cannot 
be  considered.     Ledoux  v.  Smithy  4  A.  482. 

23.  A  plea  of  prescription,  filed  in  the  supreme  court,  will  not  be  sustained,  when  some 
of  the  parties,  against  whom  it  is  pleaded,  appear  still  to  be  minors,  while  the  record 
does  not  show,  when  the  others  became  of  age.     Fridge  v.  Buhler,  6  A.  273. 

24.  Where,  in  an  action  to  annul  a  judicial  sale,  the  validity  of  the  judgment,  under 
which  the  execution  issued,  is  attacked  in  the  supreme  court,  for  a  defect  of  citation,  but 
the  objection  was  not  made  a  ground  of  action  in  the  lower  court,  it  will  not  be  consid- 
ered, especially  when  the  transcript  does  not  furnish  the  proper  means  of  examining  the 
point  suggested.     Barret  v.  Emerson^  8  A.  503.     Execution,  V.  (d),  13),  No.  22. 

25.  When  defendants,  sued  as  sureties  of  a  tax-collector,  after  a  general  denial,  plead 
specially,  that  the  party  was  not  a  tax-collector,  or  that  they  were  not  his  sureties,  and 
pray,  that,  if  it  be  found  otherwise,  they  may  be  condemned  each  only  for  his  virile 
share,  they  will  not  be  permitted  in  the  supreme  court  to  suggest,  that  they  signed 
the  bond  through  error  in  fact,  in  the  motive,  and  in  law.  State  v.  Breeds  10  A. 
491. 

26.  Although  it  seem  clear,  that  an  error  to  the  prejudice  of  appellant  has  been  com- 
mitted in  fixing  the  amount  of  a  note,  upon  which  judgment  has  been  given  against  him, 
yet,  where  there  are  some  confusion  and  uncertainty  in  the  evidence  upon  the  point, 
which  might  have  been  satisfactorily  explained,  had  it  been  presented  by  his  pleadings, 
he  cannot,  after  the  lapse  of  many  years,  and  after  paying  a  large  portion  of  the  note, 
avail  himself  of  the  error  in  the  supreme  court.     Muggah  v.  Tucker,  10  A.  683. 

27.  A  brief  of  counsel  forms  no  part  of  the  pleadings  in  a  cause.     So,  prescription 

14 
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pleaded  in  a  written  argument,  but  not  filed  in  the  record,  wiU  not  be  considered.    D^ol 
V.  Johnsouy  12  A.  853.     Criminal  Law,  XVI.  (b),  No.  33. 

28.  A  plea  of  prescription,  not  |^oticed  in  the  judgment  of  the  district  court,  nor  in 
the  printed  argument  of  counsel  in  the  supreme  court,  will  be  considered  as  abandoned. 
Stanbnmgh  v.  Wikon,  13  A.  494. 

29.  Defendant,  without  filing  an  answer  praying  for  an  amendment  in  his  favor,  can- 
not plead  prescription  against  die  portion  of  plaintiff's  claim  allowed  bj  the  judgment, 
from  which  the  latter  appeals.     Hale  v.  Saunders^  14  A.  643.     Supra,  VI.  (a).  No.  7. 

30.  On  appeal  from  an  order  dissolving  an  injunction  under  art.  307  C.  P.,  plaintiff's 
rights  under  his  allegations  cannot  be  considered  in  the  absence  of  an  exception,  rule,  or 
any  issue  formed  by  the  proceedings.  JShabe  v.  Fematy  14  A.  847.  Supra,  I.  (b.),  2), 
E.  No.  11. 

See  Absentees,  III.  No.  8.  Evidence,  V.  (c)  ;  XVI.  (d),  1),  No.  11.  Plead- 
ing, VIIL  (d),  2),  No.  6;  IX.  (a).  No.  21. 

3)  Evidence, 

1.  No  new  evidence  can  be  received  on  appeal.  3  M.  506 ;  2  B.  283 ;  4  R.  152 ;  3 
L.  305. 

2.  A  case  will  not  be  remanded  #q  an  affidavit  of  newly  discovered  evidence.  The 
court  cannot  notice  anything  subsequent  to  the  date  of  the  judgment  appealed  from. 
Succession  of  JIamldin,  3  R.  130. 

3.  Writs  of  execution,  if  no  part  of  the  transcript,  will  not,  without  consent  of  parties, 
be  considered  to  show  that  plaintiff  has  executed  the  judgment  from  which  he  has 
appealed,  but  only  with  a  view  to  remand  to  try  the  new  issue  so  presented.  CampheU 
V.  OriUion,  3  A.  115. 

4.  Where,  to  show  the  intentions  of  parties  to  them,  certain  records  are  offered  in 
evidence,  the  oral  testimony  they  contain,  if  not  specially  offered  below,  will  not  be  con- 
sidered.    Fnvtn  v.  Bank  of  Kentucky,  5  A.  3.     Evidence,  XXII.  (a),  Nos.  3,  4. 

5.  The  supreme  court  will  not  notice  evidence  not  contained  in  the  original  record. 
GuiUotie  v.  Lafayette,  5  A.  389.     Supra,  VIIL  (f).  No.  18. 

6.  The  evidence  improperly  rejected  below,  if  brought  up  annexed  to  a  bill  of  excep- 
tions, may  be  received  and  considered.  5  A.  647 ;  11  A.  404 ;  14  A.  307, 347.  Supra, 
(d).  No.  37. 

7.  Evidence,  although  in  the  record,  if  not  offered  below,  will  not  be  noticed.  Sar- 
gent  v.  SUuter,  6  A.  72. 

8.  Testimony,  although  not  referred  to  in  the  minutes  of  the  evidence,  if  used  by 
counsel  on  both  sides  and  referred  to  in  their  briefs,  will  be  considered.  Fuselier  v. 
Bdbineau,  1 1  A.  393. 

9.  Where  a  document,  evidently  intended  to  be,  but,  from  inadvertence,  not  formally 
introduced  below,  is  copied  into  the  transcript,  it  will  be  considered  and  efiect  given  to 
it,  as  if  regularly  offered,  nothing  showing  its  inadmissibility.  Powell  v.  Hopson,  14  A. 
666. 

10.  So,  where  an  application  is  made  for  a  continuance  on  the  ground  of  the  absence 
of  witnesses,  and  the  opposite  party  admits,  that  they,  if  present,  would  swear  to  the 
facts  stated  in  the  affidavit,  the  admission  and  affidavit,  although  not  formally  offered, 
nor  filed  and  marked  as  testimony,  will,  if  copied  into  the  transcript,  be  considered.   IL 

(h)*  Form  and  Effect  of  Judgment ;  arid  by  Which  of  the  Judges  it  may  he  Eendered. 

1.  When  one  of  the  judges  cannot  sit  in  a  cause,  and  the  other  two  are  divided,  no 
judgment  can  be  rendered ;  and  it  does  not  follow,  because  the  judgment  of  the  court 
below  is  not  reversed,  that  it  is  affirmed.     Bowtnan  v.  Flower,  5  N.  S.  407. 

2.  A  cause,  remanded  on  a  single  point,  is  remanded  for  inquiry  into  all  the  questions 
which  grow  out  of  the  decision  of  that  point.     Boatner  v.  Ventriss,  2  L.  174. 

3.  A  judgment  on  appeal  has  its  full  force  from  the  date  it  becomes  final  in  the  su- 
preme court,  and  not  from  the  date  of  its  registry  below.  The  registry  is  necessary  to 
obtain  execution,  but  gives  no  additional  force  to  the  decree.  Ourtis  v.  Ourtis,  4  L. 
325.     Supra,  VU.  (c),  Nos.  4,  6. 

4.  So,  where,  on  appeal  by  the  original  parties,  a  judgment  dismissing  an  interven- 
tion is  affirmed,  no  steps  can  be  taken  against  the  interpleader  after  such  judgment, 
although  not  registered  in  the  lower  court.     Ih. 

5.  The  statement  of  the  title  of  the  case,  and  the  court  fix>m  which  the  appeal  is  taken, 
at  the  head  of  the  opinions  prepared  by  the  supreme  court,  is  not  required  by  law.     It 


APPEAL,  IX.  (i).  107 

forms  DO  part  of  the  judgment,  and,  when  erroneous,  maj  be  disregarded.     Lovelace  y. 
Tasfor,  6  R  92. 

6.  Where  an  appeal  is  tried  before  three  judges,  the  concurrence  of  two  is  sufficient 
to  reTerse  the  jud^ent     Const  1845,  art.  68 ;  Beatdieu  v.  Furet^  2  A.  46. 

7.  Under  const  1845,  art  68,  when  the  judges  were  equally  divided  in  opinion,  the 
judgment  below  was  affirmed.     Ih. ;  4  A.  414,  471 ;  6  A.  40,  525  ;  7  A.  162,  213, 321. 

8.  The  fact,  that  a  judge  was  absent  from  the  bench  at  the  time  of  argument,  does  not 
disqualify  him  from  taking  part  in  the  decision.  Matter  of  N.  O.  Improvement  Go,  4  A. 
478. 

9.  In  a  proper  case,  where  parties  desire  it,  the  court  will  find  the  facts  in  such  a 
manner,  that  the  questions  of  law  can  be  fairly  presented  to  the  supreme  court  of  the 
United  States,  which,  on  a  writ  of  error,  has  not  the  like  power  over  questions  of  fact. 
Wiggifu  v.  Guier,  13  A.  356. 

10.  When,  after  the  recusation  of  one  of  the  judges,  a  majority  of  the  rest  cannot 
agree,  a  judge  of  an  inferior  court,  having  been  called  upon  to  sit  in  the  place  of  the 
member  recused,  must  aid  in  determining  the  case.  Const.  1852,  art.  70 ;  Pitkin  v. 
Itcu8»e<iUy  14  A.  511.  « 

See  act  23  February,  1860,  No.  40,  relative  to  the  recusation  of  judges,     hifra^  (i). 

(i)   Rehearing  ;  and  Amendment  of  Judgment. 

1.  A  judgment  cannot  be  amended  six  months  after  its  rendition,  and  after  a  copy  has 
issoed  to  put  it  into  execution.     Dapremont  v.  Peytavin,  5  M.  641. 

2.  Where  the  supreme  court  is  unable  to  make  up  its  judgment  within  the  fift;een 
days  limited  by  law,  it  affords  counsel  an  opportunity  of  being  reheard  if  they  think 
proper.  Morgan  v.  Livingston,,  6  M.  254.  [^The  time,  within  which  judgment  may  he 
rendered^  is  now  unlimited,'] 

3.  A  plea  to  the  jurisdiction,  not  noticed  either  in  the  points  of  counsel  or  in  argu- 
ment, is  presumed  to  have  been  abandoned.     Richardson  v.  Packwood^  1  N.  S.  299. 

4.  A  rehearing  will  not  be  granted  on  a  technical  exception,  if  points  have  not  been 
filed.     Mitchel  v.  Gervais,  2  N.  S.  570. 

5.  A  rehearing  will  not  be  allowed  on  a  point  not  made  in  the  argument,  nor  noticed  in 
the  points  filed.  Sobe  v.  Merchants  Ins,  Co,  6  L.  193  ;  Bightor  v.  Phelps,  1  R.  330 ; 
Succession  of  Broom^  14  A.  67. 

6.  Whenever  any,  even  the  least  change,  is  made  in  a  judgment  of  the  supreme  court 
before  it  becomes  final,  either  of  the  parties  has  three  judicial  days  within  which  to  pre- 
sent a  petition  for  a  rehearing.     Chew  v.  Flinty  10  L.  373. 

7.  When  a  rehearinff  is  granted  on  a  particular  branch  of  the  cause,  no  other  part  of 
it  will  be  examined,     aophins  v.  Laplace,  14  L.  145. 

8.  When  the  judgment  is  confined  to  the  points  filed,  an  application  for  a  rehearing 
on  other  grounds,  suggested  aft«r  the  case  has  been  decided,  will  not  be  listened  to. 
Caldwell  v.  Western  Mar.  Ins,  Co,  19  L.  48. 

9.  A  biU  of  exceptions,  to  which  the  court's  attention  was  not  drawn  by  the  points 
filed,  or  on  the  first  hearing,  will  not  be  noticed  on  a  rehearing.  Petitpain  v.  Palmer, 
1  R  221 ;  Murdock  v.  Gurley,  5  R.  467. 

10.  Points  of  law,  not  made  in  the  original  argument,  will  not  be  noticed  on  an  appli- 
cation for  a  rehearing,  unlass  justice  require  it     Garland  v.  Holmes,  1  A.  405. 

11.  Where  a  case  is  decided  on  a  point  suggested  for  the  first  time  in  an  argument, 
filed  after  the  case  had  been  argued  and  submitted,  and  never  communicated  to  the 
opposite  party,  the  latter  will  be  relieved  from  the  surprise  ;  and  where  a  certified  copy 
of  an  onier  made  below,  annexed  to  the  application  for  a  rehearing,  shows  that  the 
ground  on  which  the  case  was  decided  had  no  existence  in  fact,  the  order  will  be  re- 
ceived as  if  brought  up  on  a  certiorari,  and  the  case  decided  at  once.     Champomier  v. 

Washington^  2  A.  1014. 

12.  The  provisions  of  our  code,  on  the  subject  of  rehearing,  were  clearly  framed  for 
the  purpose  of  affording  the  court  an  opportunity  of  correcting  a  judgment  erroneous  on 
matters  already  considered,  and  not  for  that  of  raising  new  issues  under  rew  pleas,  in- 
ierett  reipublicee  tU  sit  finis  Htium,  Stark  v.  Burke,  9  A.  344.  Pleai>ik'>,  YI.  (c),  4), 
Na  8.    Judgment,  I.  No.  10. 

18.  It  is  too  late  on  an  application  for  a  rehearing  to  object,  that  appellant's  brief  was 
not  filed  in  time  as  required  by  the  rules  of  court.  Parties  are  bound  to  take  notice  of 
the  fixing  of  causes  for  trial ;  and  appellee  should  appear  when  the  cause  ^s  called  for 
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argament,  and  move  for  a  oontinuancei  if  entitled  to  it  under  the  rules  of  court.     White' 
head  v.  Tulane,  11  A.  302. 

14.  Although  the  order,  granting  a  rehearing,  direct  the  attention  of  counsel  to  a 
particular  point,  the  case  may  yet  be  decided  on  a  different  point,  not  raised,  either  in 
the  original  argument,  or  that  on  the  rehearing.     Lewtt  t.  Labauve,  13  A.  382. 

15.  It  is  too  late,  in  a  petition  for  a  rehearing,  to  make,  in  regard  to  the  interest 
'  allowed  by  the' judgment,  a  point  not  made  in  the  original  brief.     McFarland  v.  White, 

13  A.  394. 

16.  Where  evidence,  relied  upon  to  show  the  amount  in  dispute,  is  not  noted  in  the 
transcript,  nor  properly  indicated  either  in  a  written  agreement  of  the  parties  in  relation 
thereto,  or  the  argument  on  a  motion  to  dismiss,  the  defect  cannot  be  supplied  in  an 
application  for  a  rehearing.  Succesnan  of  Broomy  14  A.  67.  Supra,  VIIL  (a), 
No.  35. 

17.  By  act  16  March^  1858,  No,  94,  the  judgmerUe  of  ike  supreme  court  do  noi  heeome 
final  until  the  lapee  of  six  jiidicial  days,  within  which  time  a  rehearing  may  he  applied 
for.     Such  was  the  law  before  for  certain  parishes  under  act  Id  March,  1857,  No.  188) 

amending  O.  P,  911. 

See  Supra,  VL  (a),  No.  23 ;  VII.  (c),  Nos.  4,  6. 

APPORTIONMENT. 

See  Obligations,  VIIL  (f ).  Possession,  II.  (c).  Public  Lands,  III.  (b), 
2),  D.    Servitudes,  IL  (a),  1),  No.  10.    Taxes',  IL  (b),  2) ;  3). 

APPRAISEMENT. 

See  Corporations,  VIIL  (a).  No.  21.  Execution,  V.  (b)  ;  (d),  3).  Experts 
AND  Auditors,  I.  No.  3.  Insolyency,  XL  (b),  Nos.  3,  15.  Minors,  III.  (g)? 
8)  ;  5).  Sale,  VL  (b).  No.  21.  Succession,  VIIL  (e),  4).  Partition,  III.  (b). 
Public  Lands,  IV.  (a),  No.  9.    Taxes,  III.  (c),  4),  No.  3. 

APPRENTICE. 
See  act  9  March,  1855,  No.  44.    Lease,  II.  (c),  1),  Nos.  1,  4. 

APPROPRIATION. 
See  Laws,  I.  (a),  No.  8.    Payment,  III.     Roads  and  Levees,  I.  No.  3. 

APPURTENANCES. 

See  Accession,  II.  (b),  Nos.  3,  16,  et  aL  Execution,  V.  (d),  12).  Mortgage, 
VI.  (b).     Sale,  in.  (b),  2),  b  ;  VHL  (c).    Things,  II.  (a). 

ARBITRATION. 

I.  In  General. 

II.  Of  the  Appointment,  Powers,  and  Duties  of  the  Referees  ;  the  Valid- 
ity AND  Effect  of  their  Awarb. 

III.  Of  the  Proceedings  to  Render  the  Award  Executory. 

I.  In  General. 

1.  The  fact  that  an  award  of  amicable  compounders  has  been  made,  which,  by  agree- 
ment of  parties,  is  to  be  final  and  become  the  judgment  of  the  court,  does  not  authorize  the 
dismissal  of  the  appeal ;  for  even  an  award  of  amicable  compounders  is  liable  to  some 
exceptions.     Lcdande  v.  Jenfreau,  6  L.  336. 

2.  When  parties  agree  to  submit  the  controversy  between  them,  in  a  suit  pending,  to 
judicial  arbitrators,  it  by  no  means  follows  that  the  suit  is  to  be  dismissed  without 
plaintiff's  consent  on  motion  or  exception  of  the  other  party.  Flower  v.  C  Conner,  7 
L.  204. 

3.  An  agreement  between  litigants  to  submit  the  matters  in  dispute  to  amicable  com- 
pounders is  a  contract,  and  the  parties  should  be  held  to  the  strictest  good  faith  in  all 
proceedings  relating  thereto.     Driggs  v.  Morgan,  2  A.  151. 
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4.  Where  a  case  has  been  submitted  to  amicable  compounders  by  an  agreement  filed 
of  record,  it  will  be  conclusive  evidence  of  the  terms  of  the  submission.  The  records  of 
a  court  are  the  highest  and  best  evidence  of  its  proceedings.     lb. 

5.  Where,  after  judgment  ordering  one  of  the  parties  to  convey  to  the  other  a  third 
ci  the  land,  which  may  be  found  contained  in  the  limits  of  a  confirmed  claim,  they  agree, 
^  that  a  survey  shall  be  made  by  B,  so  as  to  cut  ofi*  from  the  upper  portion  of  the  land 
one  third  thereof,  which,  on  the  survey,  may  be  found  contained  in  the  limits  of  the  con- 
firmed claim,  &C.,  which  survey,  without  further  formality,  shall  serve  as  the  basis  of 
the  conveyance  defendant  has  been  adjudged  to  make  plaintiff,"  the  parties  will  not  be 
oonaidered  as  having  bound  themselves  to  abide  by  any  survey  B  might  make,  though 
erroneous.    Bach  v.  SUdell,  2  A.  626. 

6.  A  submission  must  be  proved  by  written  evidence.  C.  C.  3067 ;  Raguet  v.  Car- 
mouehe^  5  A.  133. 

See  Appeal,  VIII.  (b).  No.  21.  Constitution,  II.  (e),  1),  No.  2.  Discon- 
TiKUAKCB,  No.  18.    Experts  and  Auditors.    Mandate,  I.  (b),  Nos.  4,  22. 

IL  Of  the  Appointment,  Powers,  and  Duties  of  the  Referees  ;  the  Valid- 
ity AND  Effect  of  their  Award. 

1.  If  parties  by  a  consent  of  record  agree  to  leave  a  case  to  be  decided  by  five 
merchants,  whose  report  shall  be  the  judgment  of  the  court,  no  formality  nor  oath  of 
referees  is  required.     Talcott  v.  AfcKiHen^  2  M.  304. 

2.  When  arbitrators  are  not  sworn,  the  informality  is  fatal  to  the  award.  O.  C. 
p.  442,  art.  13  ;  C.  C  3078  ;  Ifarrod  v.  Letns,  3  M.  317  ;  Bethea  v.  Bbod,  9  A.  88 ; 
Ovaion  v.  Alpha,  13  A.  558. 

3.  The  award  is  not  binding,  if  the  specific  dispute  between  the  parties  have  not  been 
presented  to  tbem  for  decision.     Harrod  v.  Leivis,  3  M.  317. 

4.  An  award  in  French  is  invalid  under  const.  1812,  art  6,  §  15.  It  should  be 
drawn  up  in  English.    Ditman  v.  HoIt^  9  M.  204.     Courts,  I.  No.  1. 

5.  Although  all  the  arbitrators  must  be  present  when  an  award  is  given,  their  unan- 
imity is  required  by  no  law.    O.  C.  p.  444,  art  29  ;  Porter  v.  Dugat,  12  M.  245. 

6.  Arbitrators  are  not  bound  to  keep  a  record  of  all  their  proceedings  previous  to  a 
final  award  and  judgment  So,  the  time  of  their  meeting  may  be  shown  by  parol 
evidence.    Ih. 

7.  Arbitrators,  who  have  not  reported  within  the  time  fixed  by  the  order  of  court, 
may  be  reappointed.    Lafon  v.  Riviere^  1  N.  S.  130. 

8.  An  error  of  arbitrators,  relative  to  the  facts  on  which  their  judgment  is  founded, 
cannot  control  the  decretal  part  thereof.     Brent  v.  Reeves^  3  L.  12. 

9.  A  court  has  no  power  over  an  award  of  amicable  compounders,  unless  an  appeal 
be  taken  from  the  award ;  it  can  only  confirm  or  reject    Janes  v.  Richard^  3  L.  487. 

10.  Interest  cannot  be  allowed  on  an  award  that  does  not  grant  it     lb. 

11.  An  award  of  amicable  compounders,  which  has  no  relation  to  the  matter  sub- 
mitted to  them,  is  absolutely  void ;  and  where  their  acts  show  dishonesty,  gross  mis- 
Qonduct,  want  of  due  regard  to  well-settled  principles,  or  extreme  partiality,  these  will 
be  good  grounds  for  setting  it  aside.    Davis  v.  Leeds,  7  L.  477. 

12.  Ajnicable  compounders  are  not  required  to  determine  according  to  the  strictness 
of  law ;  they  may  abate  something  of  that  strictness  in  favor  of  natural  equity.  0.  C. 
3077;  3.;  Canty  v.  Bead,  17  L.  282. 

18.  Whatever  has  been  honestly  done,  in  relation  to  matters  actually  referred  to  ami- 
cable compounders,  cannot  be  revised  or  altered  by  a  court  The  award  can  only  be 
attacked  for  fraud  or  usurpation  of  power  by  the  auditors.  C.  P.  459,  460 ;  C.  0.  3077, 
3096;  lb.;  CM  v.  Parham,  4  A.  148;  Bird  v.  Laycock,  7  A.  171 ;  infra.  No.  24. 
Iiifira,  III.  Nos.  5,  7. 

14.  Where  a  cause,  after  issue,  is  by  a  consent-rule  referred  to  two  persons  named  by 
the  parties,  with  power  to  choose  an  umpire,  they  will  be  considered  as  arbitrators  ;  and 
an  exception  to  their  report,  that  it  is  not  sufficiently  precise  to  enable  the  court  to  judge 
whether  they  acted  properly  in  rejecting  plaintiff's  claims,  will  be  overruled.  Breaux 
V.  Martin,  10  L.  200. 

15.  Unless  the  parties  agree  to  revoke  it  sooner,  the  power  of  arbitrators  may 
eoQtinne  for  three  months  after  the  submission.  But  if  they,  or  any  of  them,  refuse 
to  act,  the  parties  are  left  at  once  to  their  l^al  remedy.  LaUande  v.  Bonny,  13  L. 
462. 
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16.  Art.  450  C.  P.  applies  onlj  to  judicial  arbitrators,  appointed  to  decide  a  suit 
already  pending,  and  even  in  that  case,  they  may  refuse  to  act,  without  assigning  reasoDS, 
at  any  time  before  taking  the  oath.     lb. 

17.  Arbitrators  must  determine  as  judges,  agreeably  to  law.  Sl  Patricks,  Dakin, 
1  R.  202.' 

18.  An  award  must  decide  the  whole  matter  submitted,  and  not  go  beyond  the  sub- 
mission. It  must  be  certain,  final,  and  conclusive,  leaving  no  matter  of  fact  or  law  un- 
decided,    lb. 

19.  Every  fact  and  question  must  be  so  presented  by  an  award,  as  to  enable  the 
court  to  act  on  the  award  itself,  and  to  execute  it  as  a  whole ;  though  the  mere  omission 
to  determine  an  exact  sum  will  not  annul  it,  where  it  gives  the  necessary  information  to 
enable  the  court  to  fix  the  amount  without  going  out  of  the  award  itself.     lb. 

20.  Where  an  award  is  made  without  the  arbitrators  having  been  sworn,  parol  evi- 
dence of  their  proceedings  is  inadmissible.     Sharkey  v.  Wood,  5  R.  326. 

21.  An  award  not  binding  for  want  of  authority  from  a  married  woman  to  her  hus- 
band, who  had  agreed,  in  her  name,  to  an  extension  of  time  for  making  it,  and  because 
not  duly  homologated,  will  be  rendered  valid  by  its  subsequent  execution  by  the  parties. 
Its  execution  by  the  wife  would  cure  the  husband's  want  of  original  authority,  and  its 
execution  by  the  parties  would  entitle  them  to  its  benefits  as  fully  as  if  duly  homologated. 
Cobb  V.  Par  ham,  4  A.  148. 

22.  The  award  must  be  proved  by  written  evidence.  C.  C.  8067  ;  Boffuet  v.  Oar- 
mouehe,  5  A.  133. 

23.  Where  the  terms  of  an  arbitration  are  so  ambiguous,  that  neither  the  parties  nor 
the  arbitrators  can  agree  about  its  construction,  and  the  latter  are  not  sworn,  the  penalty 
of  the  bond  cannot  be  recovered.     C.  C.  3078  ;  MaskeU  v.  Siston,  6  A.  687. 

24.  An  award  of  amicable  compounders  cannot  be  disturbed  because  they  have  mis- 
construed the  testimony  of  a  witness,  the  obscurity  of  which  is  partly  attributable  to  the 
laches  of  the  opponent ;  and  because  they  have  not  acted  on  certain  vouchers,  wfiich 
were  never  produced  before  them,  and  of  whose  existence  one  of  them  was  wholly  igno- 
rant, while  liie  knowledge  of  the  other  on  the  subject  was  inofficial.  Nor  will  it  make 
any  difference,  that  the  compounders  have  themselves  prayed,  that  the  award  should  be 
referred  back.  It  is  doubtful,  whether  even  an  award  of  arbitrators  can  be  disturbed  for 
such  causes.     C.  C.  3076,  8077  ;  C.  P.  459,  460 ;  Bird  v.  Laycock,  7  A.  171. 

25.  A  general  expression  in  a  submission,  that  ^  whatever  the  arbitrators  may  deter- 
mine, the  parties  agree  to  abide  by,"  cannot  be  considered  as  enlarging  the  purpose  of 
the  submission,  so  as  to  cover  all  matters  in  dispute  between  the  parties.  And  when 
the  arbitrators  have  exceeded  their  powers  in  determining  matters  not  submitted  to 
them,  their  award  will  be  null.     Slidell,  C.  J.,  in  Bethea  v.  Boodj  9  A.  88. 

26.  When  an  award  has  been  partially  executed,  the  modification  of  the  penalty, 
which  it  contains,  is  a  matter  of  judicial  discretion.  C.  C.  2128 ;  Lowry  v.  Go\k,  9  A. 
692.    Obligations,  VIII.  (g). 

27.  An  award  will  be  invalid,  where  the  only  evidence  of  the  arbitrators'  oath  is  a 
certificate  at  the  foot  of  the  report,  that  it  was  sworn  to,  and  subscribed,  before  a  justice 
of  the  peace.  C.  C.  3078  ;  C.  P.  448 ;  Penny  v.  Carl,  10  A.  202  ;  JDonavan  v.  Choen, 
10  A.  463.   Experts  and  Auditors,  II.  No.  14. 

28.  An  award  is  invalid,  when  no  day  has  been  fixed  for  the  hearing  of  the  parties 
by  the  arbitrators.     C.  P.  450 ;  lb. 

29.  An  invalid  award  cannot  be  made  the  basis  of  a  judgment.     3. 

30.  Even  if  administrators  have  no  right  to  submit  to  arbitration  the  interests  of  the 
estate  they  administer,  such  submission  is  not  absolutely  null,  but  may  be  rendered  valid 
by  the  ratification  or  acquiescence  of  the  heirs  and  crei&tors,  the  only  parties  in  interest 
Lattier  v.  Bachal,  12  A.  695. 

31.  So,  where  an  action  against  one  of  the  heirs  by  the  administrator  of  a  solvent 
succession  is  submitted  to  arbitration,  with  the  consent  of  the  other  heirs,  defendant  can- 
not object  to  the  homologation  of  the  award,  on  the  ground  that  the  administrator,  being 
without  interest,  could  not  make  a  submission.     lb. 

32.  Where  a  pending  suit  is  submitted  to  arbitration,  defendant  cannot  oppose  the 
homologation  of  the  award,  on  the  ground  that  an  amended  petition  was  filed,  where 
such  petition  makes  no  change  in  the  issue,  and  has  been  considered  by  the  arbitrators, 
as  is  to  be  presumed  from  the  circumstances  of  the  case,  with  defendant's  consent    3. 

33.  When  the  time,  within  which  aft  award  is  to  be  rendered,  is  extended  by  the 
court  upon  motion,  and  with  consent  of  the  arbitrators,  a  party  who,  after  attending 
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their  sessions,  never  objects  to  such  extension,  cannot  on  that  ground  afterwards  object 
to  the  homologation  of  the  award.     C.  C.  3090,  3091 ;  lb. 

34.  Where  defendant,  who  has  merely  obligated  himself,  under  a  stipulated  penalty 
to  agree  to,  and  be  bound  by,  the  decision  already  rendered  by  arbitrators  chosen  by  him- 
self and  plaintifT,  takes  no  steps  to  set  aside  the  award,  and  does  not  deny  its  obligatory 
force,  his  delay  to  make  payment,  at  least  without  a  formal  demand  upon  him,  cannot  be 
construed  into  a  forfeiture  of  the  penalty  ;  and  the  amount  of  the  award  can  alone  be  re- 
covered.    C.  C.  1929,  2121,  3073,  3097 ;  BodeU  v.  Lees,  12  A.  761. 

35.  Even  if  demand,  in  such  case,  be  made,  it  is  by  no  means  clear,  that  defend- 
ant's mere  neglect  to  make  payment  will  render  him  liable  for  both  the  award  and  the 
penalty.    lb. 

36.  It  is  doubtful,  whether  a  district  judge  can  act,  in  a  suit  before  him,  as  an  ami- 
cable compounder,  so  as  to  deprive  either  party  of  the  right  to  appeal.  Const  1852, 
arts.  61,  62  ;  SUste  ex  reL  CordwioUe  v.  Judge,  14  A.  323. 

III.  Of  the  Proceedikgs  to  Render  the  Award  Executory. 

1.  The  practice  is  to  rule  the  other  party  to  show  cause,  why  judgment  should  not 
be  entered  according  to  the  award,  when  brought  in.  McMaster  v.  Duncariy  2  M. 
264. 

2.  In  the  absence  of  any  suggestion  of  improper  conduct,  the  court  will  give  judgment 
according  to  a  report,  which,  by  consent  of  record  the  parties  have  agreed,  should  be  the 
judgment  of  the  court.     TalcoU  v.  McKibben^  2  M.  304. 

3.  After  the  report  of  arbitrators  is  made  out,  it  must  be  filed,  and  motion  made  to 
homologate  it  in  open  court,  and  ten  days  notice  allowed  the  opposite  party  to  file  his 
q>position.     TkomoMon  v.  WaterSy  3  L.  73. 

4.  A  judgment,  confirming  an  award,  relates  back  to  the  time  when  the  latter  was 
rendered ;  and  payments,  made  between  the  date  of  the  award  and  judgment,  can  be 
used  against  an  execution  issuing  on  the  judgment.    Janes  v.  Richard,  3  L.  487. 

5.  The  judge's  approval  and  other  formalities,  required  for  the  homologation  of  an 
award,  are  only  intended  to  make  it  executory,  and  not  for  an  examination  on  the 
merits,  except  where  an  appeal  is  brought  before  him.  C.  C.  3096  ;  Davis  v.  Leeds,  7 
L.  477 ;  Patrick  v.  Dakin,  1  R.  202.     Supra,  U.  Nos.  13,  24. 

6.  It  would  seem,  that  although  the  ten  days,  after  notice  to  oppose  the  award,  have 
elapsed,  if  it  be  not  closed  by  a  judgment,  the  party  notified  may  still  oppose  it.  Bird  v. 
Lcufcoek,  7  A.  171.    Time,  No.  11. 

7.  In  an  action  to  render  executory  an  award  of  arbitrators,  in  which  the  court  can- 
not examine  the  merits  of  the  controversy  as  in  an  appeal  from  an  award,  C.  C.  3096, 
parol  evidence  is  inadmissible  to  show,  that  the  correctness  of  the  award  has  been  ad- 
mitted.   BetAea  v.  Hood,  9  A.  88. 

8.  Art.  456  C.  P.,  requiring  ten  days  notice  to  the  opposite  party,  does  not  apply  to 
the  award  of  amicable  compounders,  whose  errors  the  court  cannot  rectify.  C.  P.  459, 
460 ;  C.  C.  3077.  So,  the  award  of  amicable  compounders,  whose  decision  is  to  be  final, 
may  be  homologated,  when  the  counsel  of  the  opposite  party  is  present  in  court,  and  no 
allegation  of  fraud  or  malpractice  is  made,  without  a  compliance  with  art.  456  C.  P. 
Hart  V.  Stewart,  13  A.  37. 

9.  Merrick,  C.  J.,  concurring.  The  same  notice  is  required  in  the  case  of  the  award 
of  amicable  compounders  as  in  that  x>f  arbitrators.  C.  C.  3077.  The  rule  or  motion  is 
important,  a^  there  may  be  informalities  in  the  proceedings  of  the  former  as  well  as 
those  of  the  latter.  But  where,  as  in  this  case,  the  motion  and  notice  have  been  waived 
Uy  a  voluntary  exception  to  the  award,  though  the  issue  thus  made  should  be  regularly 
set  for  trial,  yet,  if  no  complaint  be  made  on  that  score,  the  award  may  be  homologated 
without  a  written  motion.     lb, 
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ARREST. 

I.  In  General. 

II.  Of  the  Right  to  Abhest. 

III.  Op  the  Affidavit. 

ly.  Of  the   Imprisonment;    Bail;   and  Securitt  for  Debtor's  Relbask. 

(a)  In  General,  (b)  Surrender  of  Principal ;  What  must  be 

Shovm  to   Fix   Suret^s  Liability ; 
and  its  Extinction, 

L  In  General.  - 

1.  Want  of  jurisdiction,  because  defendant  resides  in  a  different  parish,  cannot  be 
offered  as  a  ground  for  the  dissolution  of  the  order  to  hold  to  bail ;  it  must  be  taken 
advantage  of  by  a  plea  in  abatement,  or  on  the  trial  of  the  cause.  Simpson  v.  Burnett^ 
2  M.  244. 

2.  So  plaintiff's  incapacity  to  sue  must  be  shown  by  plea  in  abatement,  but  affords  no 
ground  for  dissolving  an  order  of  bail.  Wehnan  v.  Connolyy  2  M.  246.  Pleading,  V. 
(b),  6),  B. 

3.  Evidence  of  defendant's  minority,  at  the  time  of  contracting,  cannot  be  received  on 
a  motion  to  discharge  him  from  custody.  A  case  cannot,  on  an  interlocutory  motion,  be 
tried  and  decided  on  iu  merits.  David  v.  Sittig,  10  M.  607.  Attachment,  VUL 
No.  2. 

4.  Although  a  party  be  arrested  and  held  to  bail,  yet  service  of  petition  and  citation 
cannot  be  dispensed  with  ;  and  defendant  will  defeat  the  suit  by  departing  from  the 
state,  although  in  violation  of  his  bond,  before  service  of  the  petition  and  citation.  WaU 
V.  WiUony2  L.  171  ;  Slocomb  v.  Bowie,  13  L.  11.     Absentees,  II.  No.  6. 

5.  No  error  or  informality  in  the  petition  vitiates  an  arrest  legally  made.  Desha  v. 
Solomons,  12  L.  272. 

6.  On  a  rule  to  set  aside  an  order  of  arrest  where  property  had  been  previously 
attached,  proof  of  its  insufficiency  will  not  be  on  plaintiff,  where  its  sufficiency  was  not 
made  a  ground  of  the  rule  to  quash.     N,  0.  Canal  Co,y.  Qomly,  1  R.  231. 

7.  A  debtor  under  arrest  has  a  right  to  have  the  propriety  of  the  arrest  speedily  deter- 
mined, and  upon  rule.     Gardner  v.  (7  Connell,  5  A.  354. 

8.  Where  defendant,  afler  being  arrested,  gives  bail  and  absconds  from  the  state  before 
service  of  petition  and  citation,  plaintiff  may  proceed  with  the  suit  by  having  a  curator 
ad  hoc  appointed,  upon  whom  service  of  petition  and  citation  can  be  made.  C.  P.  191, 
195  ;  act  25  March,  1828,  No.  83.  Otherwise  the  legal  exercise  of  the  remedy  given 
by  that  act  would  be  the  very  means  of  destroying  its  efficacy,  and  the  defendant  would 
be  enabled  to  defeat  the  object  of  the  act,  which  seeks  to  prevent  him  from  departing 
from  the  state,  by  entering  into  an  obligation  not  to  do  so.  Loughery  v.  Orooks,  5  A. 
486 ;  Zacharie  v.  Elandin,  4  L.  157.     Laws,  II.  (e).  No.  17.    Citation,  IV.  No.  14, 

9.  By  act  15  March,  1856,  No,  107,  amending  and  reenacting  C  P.  214,  the  creditor 
must  now  give  bond  before  he  can  arrest  his  debtor. 

See,  for  arrest  in  criminal  proceedings.  Criminal  Law,  IV.  Justice  of  the 
Peace,  Nos.  14,  et  seq;  for  malicious  arrest.  Malicious  Prosecution  ;  for  the  right 
of  deputy  clerks  to  issue  orders  of  arrest.  Clerks  of  Court,  III.  No.  21 ;  for  arrest  in 
matters  of  insolvency.  Insolvency,  II.  XIII.  (c).     Respite. 

II.  Of  the  Right  to  Arrest. 

1.  Defendant  cannot  be  arrested  in  a  suit  for  libel,  on  plaintiff's  simple  affidavit  Act 
10  April,  1805,  §  12,  No.  26;  Folk  v.  Solis,  1  M.  67. 

2.  An  intention  to  leave  the  state,  so  as  to  authorize  an  arrest,  will  be  Easily  pre- 
sumed, where  a  fraudulent  or  suspicious  disposal  of  property  is  proved.  Hudson^s  Cctse^ 
2  M.  172. 

3.  A  debtor  cannot  be  arrested,  when  he  leaves  property  enough  to  satisfy  the  debt 
for  which  he  is  sued,  although  he  may  not  leave  enough  to  satisfy  all  his  debts.  Carra- 
by  V.  Davis,  6  N.  S.  164. 

4.  A  creditor  may  attach  the  property  of  his  debtor,  and  arrest  his  person  likewise,  if 
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both  remedies  be  actually  necessary  to  secure  the  satisfaction  of  the  judgment.     Fergu" 
wn  Y.  Foster,  7  N.  S.  521. 

5.  Where  the  debtor,  having  no  property  here,  has  just  removed  to  this  state  from 
another,  an  arrest  will  not  be  set  aside,  on  the  ground  that  he  had  engaged  his  services 
for  two  years,  as  clerk,  to  a  mercantile  house  in  New  Orleans.  Abat  v.  EohetaiUej  4  L. 
227:     EviDENCR,  X.  (e),  Nos.  10,  14. 

6.  Emancipated  minors  are  not  exempted  from  arrest  for  debts  they  legally  contract 
after  emancipation.  Art.  211  C.  P.  has,  in  this  respect,  been  amended  by  act  7  April, 
1826,  §  4,  No.  85.     Merchants  Ins.  Co.  v.  Barroso,  12  L.  411. 

7.  A  debtor  may  be  held  to  bail  when  about  to  depart  from  the  state,  even  for  a  short 
time,  if  he  leave  no  property  behind.  It  is  not  sufficient  to  exempt  him,  that  he  has 
established  his  fomily  residence,  and  commenced  permanent  business,  in  the  state.  Ben- 
skaw  Y.  Ladd,  8  L.  518 ;  Rob&rU  v.  Page,  13  L.  453. 

8.  A  person  doing  business  as  a  merchant,  and  residing  at  a  boarding-house,  having 
no  other  domicil  or  residence,  may  be  arrested,  and  his  e£Pects  sequestered  at  the  suit  of 
the  keeper  of  the  boarding-house.      Wooster  v.  Salzman,  14  L.  98. 

9.  An  executrix,  who  has  rendered  an  account,  cannot  be  arrested  by  a  creditor  of  the 
estate  to  secure  his  distributive  share,  on  the  usual  affidavit,  that  she  is  about  to  remove 
from  the  state  without  leaving  in  it  sufficient  property  to  satisfy  his  demand.  MondeUi 
V.  RusuOj  17  L.  537. 

10.  Art  221  C.  P.,  which  allows  an  arrest  when  the  debt  is  not  due,  is  limited  to 
cases  in  which  the  debtor  was  a  resident  at  the  time  of  contracting  the  debt,  or,  being  a 
non-resident,  bound  himself  not  to  leave  the  state  before  giving  security,  or  before  the 
debt  became  due.     Armistead  v.  Sanderson,  1  R.  176. 

11.  A  non-resident,  known  to  b^  such  to  the  party,  with  whom  he  has  contracted, 
cannot  be-  arrested  before  the  debt  becomes  due,  on  the  ground  that  he  is  about  leaving 
the  »tate  with  the  intention  of  defrauding  his  creditors,  where  such  intended  departure 
is  the  only  circumstance  to  justify  the  suspicion.     lb. 

12.  Since  act  28  March,  1840,  No.  117,  abolishing  imprisonment  for  debt,  no  order  of 
arrest  can  legally  issue  after  judgment.  The  arrest  still  authorized  is  merely  a  conserv- 
atory measure  to  secure  defendant's  appearance.  Arts.  212,  214  C.  P.,  amended  by 
that  act,  §  2,  relate  only  to  defendant's  arrest  at  the  institution  of  suit  ThomhiU  v. 
Otristmas,  10  R.  543. 

13.  The  act  28  March,  1840,  §  9,  which  declares,  that  no  citizen  of  another  state  shall 
be  arrested  at  the  suit  of  a  non-resident  creditor,  unless  the  debtor  have  absconded  from 
his  residence,  authorizes  an  arrest  only  where  he  has  absconded  from  his  last  place  of 
residence.  A  debtor,  alleged  to  have  absconded  from  a  state  in  which  he  resided  when 
the  debt  was  contracted,  but  who  has  since  resided  for  several  years  in  another  state, 
cannot  be  arrested.     Hand  v.  Taliaferro,  1  A.  26. 

14.  Plaintiffs,  commerdal  partners,  were  doing  business  in  this  state  under  one  name, 
and  in  a  sister  state  under  another,  under  which  the  note  sued  on  was  made  payable  to 
them ;  they  ail  resided  in  the  other  state  save  one,  who  resided  here.  Held,  that  the 
'resident  partner,  who  had  a  community  of  interest  in  the  entire  claim  azid  was  consid- 
eved  the  representative  of  the  firm,  could  not,  by  the  non-residence  of  his  copartners, 
be  deprived  of  a  remedy,  by  which  he  might  enforce  his  individual  claims,  and  that  he 
was  not,  as  a  non-resident  within  act  28  March,  1840,  §  9,  prohibited  from  arresting  the 
pftitnerBhip  debtor.    Broadnax  v.  Thompson,  1  A.  382. 

15.  Where  an  agent,  residing  in  this  state,  purchases,  for  a  non-resident  principal,  a 
hill  indofsed  in  blank,  and  afterwards  protested  for  non-payment,  and  no  discharge  has 
been  given  by  the  principal  to  the  agent  from  any  responsibility  growing  out  of  the  trans- 
actbn,  the  liuter  has  such  an  interest  in  the  bill  as  will  entitle  him  to  exercise  all  the 
rights  of  a  bond  fide  litigant  creditor^  and  he  will  not  be  prevented,  by  stat  28  March, 
1840,  §  9,  from  arresting  the  vendor  of  the  bill.     Conrey  v.  Elbert,  2  A.  18. 

16.  The  chance,  that,  upon  the  happening  of  a  contingency,  yet  unascertained,  defend- 
ant may  leave  the  state  permanently,  does  not  authorize  the  inference  of  the  existence  of 
a  present  purpose  to  do  so.     Gardner  v.  COonneU,  5  A.  354. 

17.  When  an  agent  fails  to  pay  over  funds  in  his  hands  in  accordance  with  his 
principal's  instmctioos  to  a  creditor  of  the  latter,  such  creditor  cannot  arrest  and  hold 
the  agent  to  bail  under  act  28  March,  1840,  §  10,  No.  117.  The  principal  alone  can 
proceed  under  that  act.     Dunbar  v.  Hughes,  6  A.  466. 

18.  The  remedy  of  arrest  is  to  be  strictly  construed.  Such  was  the  doctrine  before 
the  statute  of  1840 ;  and  its  propriety  is  fortified  by  the  lenient  spirit  of  that  statute  as 
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compared  with  tfa6  preexisting  legislation.    Absolom  v.  OaUum,  6  A.  536 ;  Merriit  v. 
Openhetm,  9  A.  54.     Infray  III.  No.  13. 

19.  The  act  28  March,  1840,  §  10,  contemplates  debtors,  who  have  resided  in  this 
state.  It  considers  some  acts  fraudulent,  which  are  lawful  bj  the  laws  of  other  states. 
lb.    Evidence,  III.  (b),  No.  7. 

20.  When  a  contract  of  agency  is  made  in  Great  Britiun,  to  be  fulfilled  in  all  its 
parts  there,  the  fraudulent  agent,  who  absconds  with  the  trust  fund  and  refuses  to  pay  it 
over  in  this  state,  cannot  be  arrested  under  act  1840,  §  10.  The  fraud  was  consummated 
there.  Jb.    Obligations,  VI.  (b),  2),  No.  8. 

21.  The  act  18  March,  1847,  amending  act  28  March,  1840,  §  9,  and,  except  in  cer- 
tain cases,  exempting  from  arrest  a  ^  citizen  of  another  state"  applies  only  to  citizens  of 
the  different  states  of  the  Union  and  not  to  the  citizens  of  foreign  states.  The  evil  in- 
tended to  be  remedied,  and  the  popular  acceptation  of  the  words,  "  citizen  of  another 
state,**  show  such  to  be  the  correct  interpretation  of  the  statute.  N.  0.  Ccmal  Go.  v. 
Shroeder,  7  A.  615 ;  J^ock  T.  Bannemum,  10  A.  1 ;  Absolom  v.  Calhim,  6  A.  536. 
Laws,  IL  (e),  No.  7. 

22.  An  arrest  will  lie  for  damages  arising  ex  deUctOy  although  an  attachment  do  not. 
C.  P.  214,  242 ;  C.  C.  13,  20 ;  Wilder  v.  Brush,  7  A.  657 ;  Block  v.  Bafmerman,  10 
A.  1.    Attachment,  II.  (b),  No.  7. 

23.  A  debtor,  residing  in  a  foreign  country,  may  still  be  arrested,  although  not 
absconding,  when  about  leaving  the  state  permanently.  Such  was  the  law  under  art 
212  G.  P.,  as  amended  by  acte  28  March,  1840,  §  9,  No.  117 ;  18  March,  1847,  No.  82, 
when  act  9  March,  1855,  No.  49,  was  passed.  And  though  the  latter  act  repeal  the 
former  two,  and,  §  3,  declare,  that  no  non-resident  whatever,  unless  absconding,  shall  be 
arrested,  yet,  as  it  expressly  provides,  §  9,  that  the  d5de  of  practice  was  not  intended  to 
be  repealed,  the  act  must  yield  to  the  code,  and  the  law  be  considered  still  the  same  as 
under  art.  212  C.  P.,  amended  by  the  acts  of  1840  and  1847.  TalLamon  v.  Gardewu, 
14  A.  509.    Infra,  HI.  No.  15.    Laws,  IIL  (c),  Nos.  26,  27. 

24.  Merbick,  C.  J.,  dissenting.  By  ^  non-resident "  in  the  act  of  1855,  which  has 
enlarged  the  acts  of  1840  and  1847,  is  meant  any  person  residing  in  other  states  of  the 
Union  or  foreign  countries.  The  act  of  1855,  being  explicit  and  the  last  expressicm  of 
legislative  will,  cannot  yield  to  any  former  legislation,  whether  in  the  code  of  practice  or 
not.    Lex  posterior  derogai  priori,    lb. 

See  Fraud,  No.  6. 

III.  Op  the  Affidavit. 

1.  If  plaintiff's  affidavit  state,  that  defendant  owes  him  a  certain  sum,  except  so  far  as 
defendant  might  have  an  account  against  him,  for  goods  furnished,  the  bail  will  be  dis- 
charged, the  affidavit  not  being  sufficient     Weeks  v.  TVask,  1  M.  119. 

2.  A  debtor  cannot  be  arrested  on  an  affidavit,  made  before  the.  debt  is  due,  under 
Stat.  1807,  §  22,  No.  1.     Whetton  v.  Toumsendy  1  M.  188. 

3.  The  affidavit  may  be  annexed  to  a  supplemental,  as  well  as  to  the  original,  petition. 
VidalY.  Thompson,  11  M.  23. 

4.  The  affidavit  must  be  positive ;  it  is  not  sufficient  for  plaintiff  to  swear  he  believes 
a  certain  sum  to  be  due  him.  Penrice  y.  Orotkwaite,  11  M.  537.  Eyidence,  XVI. 
(d),  1),  No.  5. 

5.  An  affidavit  in  these  words,  ^  Antoine  T.  deposes,  that  said  sum  of,"  etc.,  *^  is  dae 
him,  the  said  Francois  T.  by,"  etc.,  is  sufficient     Turcajs  v.  Rogers,  2  N.  S.  656. 

6.  An  affidavit  stating  plaintiff  *s  belief  that  defendant  is  about  to  leave,  instead  of  re- 
move from,  the  state,  is  sufficient     C.  P.  212,  214;  Fhrance  v.  Camp,  5  L.  280. 

7.  The  creditor,  who  demands  the  arrest  of  his  insolvent  debtor,  must  set  forth  the 
circumstances  which  induce  him  to  make  the  oath ;  but  it  is  sufficient,  if  these  circum- 
stances be  disclosed  by  reference  to  the  petition,  or  other  documents  in  the  cause ;  a 
detail  of  them  is  not  required  in  the  affidavit     Passebon  y.  Creditors,  9  L.  191. 

8.  Art  223  C.  P.  requires  the  creditor  to  swear  he  verily  believes  the  fact  in  his  affi- 
davit, but  these  words  are  not  sacramental ;  to  swear,  he  suspects  and  fears  his  debtor  is 
about  to  depart,  is  sufficient.     75. 

9.  Where  a  debtor  was  arrested  for  a  debt  not  yet  due,  on  an  affidavit  that  he  was 
about  to  remove  to  defraud  his  creditors,  stating  as  the  ground  of  the  belief,  that  defend- 
ant, being  largely  indebted,  gave  out  he  was  going  to  travel  northwardly,  while  his  real 
intention  was  to  go  to  Texas,  the  affidavit  was  held  sufficient.  Desha  v.  Solomons,  1 2 
L.  272. 
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1  10.  Art.  215  GL  P.  requires  on  the  part  of  affiant  personal  and  direct  knowledge  of 

f  the  debl's  being  due ;  the  oath  of  the  agent,  based  on  what  he  may  know  or  have  learned 

from  the  creditor,  is  expressly  declared  insufficient ;  and  though  the  oath  itself,  as  taken, 
'  be  positive,  jet,  if  it  appear  from  subsequent  examination  of  the  agent,  that  he  only 

I  knew  the  indebtedness  from  plaintiff's  representations  by  letter,  the  arrest  will  be  set 

aside.     Pcark  y.  Pyne^  13  L.  213 ;  Sanford  y.  Pyne,  lb.  306. 

11.  An  affidavit  that  the  insolvent  has  received,  as  depositary,  certain  boxes  of  cloth- 
ing which  he  refuses  to  deliver  up  to  claimant,  is  insufficient  C.  P.  223  ;  ToiUain  v. 
Oredtiars,  14  L.  336. 

12.  The  affidavit  stands  as  primd  facie  evidence  to  sustain  an  arrest,  but  may  be 
overthrown  by  proper  evidence.  Gardner  v.  O '  OcmneU,  5  A.  353.  Attachment,  III. 
No6.  14,  81.    Sequestration,  II.  (b),  No.  14. 

13.  An  affidavit  to  arrest  a  fraudulent  absconding  debtor,  under  the  act  of  1840,  must, 
as  to  the  absconding  of  the  debtor,  be  made  by  the  creditor  himself,  resident  or  non-resi- 
dent ;  it  cannot  be  made  through  an  agent.  Act  28  March,  1840,  §  9,  amended  by  act 
18  March,  1847.  Before  the  latter  act,  the  affidavit  could  have  been  made  by  the  cred- 
itor's agent  or  attorney.  Absolom  v.  OaUum,  6  A.  536  ;  MerriU  v.  Openheim,  9  A.  54. 
Stqfra^  II.  No.  18. 

14.  To  obtain  an  arrest  under  act  28  March,  1840,  §  10,  the  grounds,  on  which  it  is 
ehumed,  must  be  verified  by  oath.     MerriU  v.  Openheim^  9  A.  54. 

15.  An  affidavit  in  accordance  with  art  212  C.  P.,  as  amended  by  act  28  March, 
1840,  §2,  No.  117,  is  good,  although  it  do  not  state  defendant's  residence  or  domicil. 
The  omission  of  sudi  statement  in  the  petition  cannot,  in  the  absence  of  any  exception, 
be  noticed.  C.  P.  172.  If  defendant  claim,  that,  because  a  resident  of  another  state 
or  territory  of  the  Union,  he  is  exempted  from  arrest  under  act  9  March,  1855,  §  3,  No. 
49,  be  must  prove  it ;  and,  on  such  proof,  the  omission  of  the  affidavit  to  state,  that  he 
bad  absconded  from  his  residence,  will  be  fatal.     But  his  exemption,  as  a  non-resident, 

from  arrest,  will  not,  in  the  absence  of  proof,  be  assumed.     Hanney  v.  Boehner,  14  A. 

859,    Suproy  11.  No.  23. 

^  16.  Merrick,  C.  J.,  dissenting.     In  the  harsh  proceeding  of  arrest,  plaintiff's  right 

to  the  writ  shodld  appear  affirmatively  from  the  affidavit  itself,  or  in  connection  with  the 
petition.  But  here  the  omission  of  the  petition  to  state  defendant's  residence,  (C.  P.  172, 
No.  3,)  b  not  supplied  by  the  affidavit  Plaintiff  cannot  omit  the  allegation  of  residence, 
and  then  rely  upon  an  affidavit,  good  only  if  defendant  be  a  resident  of  the  state.  lb. 
Bat  see  Criminal  Law,  VI.  (d).  No.  1.  Pleading,  V.  (a),  3),  c.  No.  4. 
See  act  15  March,  1856,  No.  107,  amending  and  re^nacting  C.  P.  214. 

ly.  Of  the  Imprisonment;  Bail;  and  Security  for  Debtor's  Release. 

(a)  In  Generol. 

1.  In  an  action  on  a  penal  statute,  bail  cannot  be  exacted,  unless  the  statute  specially 
so  aatboiize ;  for  every  man  is  to  be  presumed  innocent,  until  the  contrary  appear. 
Smd  V.  AiUer,  1  M.  22. 

2.  Proceedings  against  bail,  who  does  not  render  the  body  of  his  principal,  are  not 
incidental  to  the  suit  against  the  latter,  but  a  new  suit  commenced  by  motion,  and  the 
bail  has  a  right  to  have  his  cause  tried  by  a  jury  upon  his  answer  filed.  Labarre  v. 
Fry,  9  M.  381 ;  Oak  v.  Quick,  2  L.  349. 

3.  Proceedings  against  bail  may  be  by  motion,  and  the  notice  of  motion  may  be  given 
by  plaintiff's  attorney.     Act  25  March,  1808,  §  10,  No.  16  ;  HaU  v.  Farrow,  9  M.  391. 

4.  Judgment  may  be  had  against  bail  on  motion,  and  without  the  cause  being  formally 
set  down  for  triaL     Kirkman  v.  Wyer,  10  M.  126. 

5.  llie  sealing,  or  formal  delivery  of  a  bail  bond,  is  not  required  by  the  laws  of  this 
state.    Labarre  v.  Dumfordy  10  M.  180.     Obligations,  III.  (b),  2),  No.  34. 

6.  Bail  need  not  be  demanded  in  the  petition.     lb. 

7.  Bail  may  be  demanded  in  a  supplemental  petition.     JSshom  v.  Lamb,  2  N.  S.  219. 

8.  Bail  are  not  responsible  in  solido,  unless  in  case  of  insolvency  of  one  of  them,  or 
unless,  when  sued,  they  fail  to  claim  the  benefit  of  division.  United  States  v.  Hawkins,  4 
N.  S.  317.    Sdrbttship,  II.  (a),  4),  b,  No.  2. 

9.  The  imprisonment  of  an  insolvent  and  the  sequestration  of  his  property,  on  the  affi- 
davit of  a  single  creditor,  enure  to  the  benefit  of  all  the  creditors,  and  the  insolvent  may 
be  discharged  from  imprisonment  on  giving  security ;  the  penalty  of  the  bond  should  be 
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large  enough  to  cover  all  the  debts,  and  to  indemnify  all  the  creditors  in  case  of  its 
breach.     ^cUti  v.  Oreditors,  9  L.  26. 

10.  The  condition  of  the  bond  is,  that  the  insolvent  shall  remain  within  the  jurisdic- 
tion of  the  court,  until  the  definitive  judgment  of  homologation  of  all  the  proceedings ; 
any  partial  homologation  will  be  disreganded.     Jb. 

11.  Whenever  a  question  arises  out  of  a  bail  bond,  either  to  enforce  its  payment  or  to 
destroy  the  surety's  liability,  such  question  is  incidental  to  the  main  action  and  may  be 
tried  summarily,  without  the  necessity  of  instituting  a  new  suit  Weyman  v.  CaUrt  17 
L.  530 ;    Wallace  v.  Glover^  3  R.  413.     Attachment,  IV.  (a),  No.  2. 

12.  Sureties  have  a  right  to  proceed  by  rule  on  the  adverse  party,  to  show  cause  whj 
the  bond  should  not  be  cancelled  and  they  discharged.     Jb. 

13.  The  omission,  in  the  body  of  a  bond,  of  the  name  of  one  who  signs  it  as  suretj,  is 
immaterial.     ValenHne  v.  OhriiHe,  1  'R.  298. 

14.  Where  plaintiff,  after  judgment  against  the  debtor,  sues  to  recover  money  depos- 
ited as  a  pledge  in  the  sheriff's  hands  by  the  latter,  who  had  been  arrested,  be  must 
show  the  forfeiture  of  the  pledge,  by  the  debtor's  departure  out  of  the  state  within  the 
period,  during  which  he  was  bound  to  remain  in  it ;  for,  at  the  end  of  that  time,  the 
debtor  had  a  right  to  resume  the  pledge.  Dtissin  v.  Allatn,  9  R.  394.  Ckiminal 
Law,  V.  (a),  No.  3. 

15.  A  sheriff,  sued  for  taking  an  insufficient  pledge  for  the  debtor's  appearance, 
will  be  protected  by  showing  that  the  pledge  was  not  forfeited.     lb. 

16.  The  surety  cannot  be  made  liable,  where  the  writ  was  illegally  issued.  Thorn- 
hill  V.  Christmas,  10  R.  543. 

17.  A  debtor  arrested  under  acts  28  March,  1840,  Nos.  117, 118,  may  be  imprisoned 
for  three  months,  unless  released  on  bond  as  provided  for  by  those  acts.  The  period 
of  imprisonment  cannot  be  affected  by  the  fact  of  judgment  being  obtained  against 
him  within  the  three  months.     Anderson  v.  BrinkUy,  1  A.  126. 

18.  The  provision  of  act  1840,  abolishing  the  writ  of  ca.  «a.,  cannot  be  considered  as 
authorizing  the  debtor's  release  before  the  three  months,  in  case  judgment  be  rendered 
against  him  within  that  period,     lb. 

19.  Proceedings  against  the  surety  may  be  tak&n  by  rule.  C.  P.  235,  amended  by 
act  20  March,  1839,  §  2,  No.  53 ;  Block  v.  Maxwell,  10  A.  5. 

20.  Where  the  condition  of  the  bond  is  in  strict  conformity  with  the  statute,  the  ad- 
dition of  a  stipulation,  ^  thai  othertaise  the  surety  shall  pay  defendant"  being  a  mere  con- 
sequence, which  the  law  attaches  to  the  breach  of  the  bond,  cannot  impair,  or  add  to, 
its  legal  effect.     Utile  per  inutile  nan  vitiaiur.   lb.    Obligations,  VII.  (a),  4),  No.  C. 

See  act  9  March,  1855,  No.  49.  Jury,  I.  (c),  No.  3;  for  bail  on  prison  bounds 
bonds,  Execution,  VI.  (b)  ;  for  bail  and  recognizance  in  criminal  proceedings.  Crim- 
inal Law,  V. 

(b)  Surrender  of  Principal;   What  must  be  Shown  to  Fix  Surety's  Liability  ;  a9id  its 

Extinction, 

1.  Proceedings  will  be  stayed  against  bail,  if  it  appear  that  he,  through  the  collasion 
of  plaintiff  with  others,  is  deprived  of  the  power  of  surrendering  his  principal.  Barret 
V.  Lewis,  1  M.  192. 

2.  Bail  has  a  right  at  any  time  to  arrest  his  principal,  and  this  right  results  not  from 
any  authority  given  by  the  court,  but  the  relation  of  the  parties ;  so  that  bail  may  arrest 
his  principal  out  of  the  jurisdiction  of  the  court,  and  even  out  of  the  state  in  which  the 
bond  was  given,  or  after  the  latter  has  obtained  a  stay  of  proceedings.  Henderson  v. 
Lynd,  2  M.  58 ;  Fisk  v.  Comstock,  2  R.  25  ;  Ex  parte  Lafanta,  lb.  495. 

3.  Bail  is  not  discharged  by  his  principal's  cession,  if  his  creditors  have  given  him  no 
discbarge.     Henderson  v.  Lynd^  2  M.  58. 

4.  A  bond,  taken  under  act  25  March,  1808,  §  10,  No.  16,  need  not  be  assigned ;  one 
under  act  10  April,  1805,  §  12,  No.  26,  must  be.     Sompeyrac  v.  CaUe,  10  M.  363. 

5.  A  bond,  under  act  1805,  cannot  be  recovered  on  without  proof  of  defendant's  de- 
parture from  the  state,  and  it  is  not  sufficient  to  show,  that  he  was  not  to  be  found  in  the 
parish  where  the  bond  was  taken,     lb. 

6.  The  surety  is  discharged,  if  the  service  of  process  on  the  principal  be  irregular, 
although  by  subsequent  amendment  the  irregularity  be  cured.  Me  Caleb  v.  Maxwell,  6 
N.  S.  528. 

7.  Bail  may  discharge  himself  by  surrendering  his  principal,  who  has  left  the  state 
and  returns  before  judgment  rendered  against  the  former.     Jayne  v.  Cox,  8  N.  S.  169. 
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8.  Judgment  cannot  be  rendered  against  bail,  until  one  have  been  rendered  against 
princ]|>a].      WaUs  v.  Smithy  3  L.  498. 

9.  The  neglect  or  refusal  of  the  surety  to  surrender  the  debtor  in  execution,  is  to  be 
taken  as  prinUL  facie  evidence  that  the  latter  has  departed  from  the  state,  and  that  the 
bond  has  thereby  become  forfeited.     Hudson  v.  Perry ^  8  L.  124. 

10.  Bail  will  be  discharged,  where  the  surrender  of  the  debtor  becomes  impossible  by 
the  act  of  God,  as  in  case  of  the  debtor's  death  ;  or  is  rendered  useless  by  the  act  of  the 
law,  as  in  case  of  the  abolishment  of  imprisonment  for  debt.  WakeJUld  y.  McKinnell, 
9  L.  452  ;  IVey  ▼.  Hebenstreit^  1  R.  561. 

11.  Where  the  sheriff's  return  shows,  that  the  bail  has  surrendered  his  principal  and 
1^           bad  his  bond  cancelled,  in  the  absence  of  testimony  the  creditor's  assent  will  be  pre- 
sumed, when  he  sues  on  a  bond  subsequently  taken.     Harris  v.  Brown^  11  L.  92. 

12.  Where  the  bond  is  transferred  to  the  creditor  at  any  time  before  trial  and  judg- 
ment against  the  bail,  it  is  sufficient.     lb, 

13.  Judgment  against  bail,  though  the  record  do  not  show  when  it  was  signed,  dated 
before  a  surrender  of  the  principal,  will  not  operate  a  release  of  the  bail.  C  P.  231, 
235;  Opoihlarholer  y,  Gardiner,  15  L.  512. 

14.  In  proceeding  against  bail,  it  is  not  material  that  theca.  sa.  was  returned  two  days 
before  the  return  day,  when  judgment  has  not  been  rendered  against  him  until  some 
days  after,  down  to  which  time  he  may  surrender  his  principal.     Ih. 

15.  The  surety  is  the  friendly  keeper  of  his  principal,  and  may  be  relieved,  by  sur- 
rendering him  to  the  sheriff,  at  any  time  before  he  is  fixed  by  a  judgment  on  the  bond, 
ahhoagfa  it  provide  that  the  principal  shall  appear  at  the  next  term  of  court,  or  satisfy  any 
judgment  rendered  against  him.     Shcomb  v.  Robert,  16  L.  175. 

16.  To  enable  plaintiff  to  proceed  against  the  surety,  the  sheriff's  return  must  state, 
that  he  has  found  no  ^  property  to  seize  after  demand  of  the  parties."  Conway  v. 
J(mes,  17  L.  413. 

17.  The  act  28  March,  1840,  No.  117,  having  abolished  the  writ  of  ca,  sa.,  and  im- 
prisonment for  debt,  released  bail  from  any  obligation  to  surrender  his  principal.  Im- 
prisonment being  forbidden,  there  could  be  no  object  in  the  detention  of  defendant  by  the 
bail.    Lex  neminem  cogit  ad  vana.     Cooper  v.  Hodge,  17  L.  476. 

18.  Writs  of  CO.  sa,  in  the  sheriff's  hands,  not  executed  at  the  time  of  the  promulga- 
tbn  of  act  28  March,  1840,  were  absolute  nullities.  The  attempt  to  execute  them  would 
make  the  sheriff  a  trCvSpasser ;  and  the  return  of  such  a  writ  would  not  enable  plaintiff 
to  proceed  against  the  bail.     Atchafalaya  Bank  v.  Hozey,  17  L.  509. 

19.  Bail  cannot  be  liable,  where  no  ca.  sa.  was  sued  out  before  act  28  March,  1840, 
No.  117.  Bail  were  discharged  by  that  act,  as  no  ca.  sa.  could  be  issued  after  its  passage, 
and  it  is  only  on  the  return  of  such  a  writ  that  proceedings  can  be  had  against  bail.  17 
L.  593  ;  1  R  561 ;  5  R.  126 ;  9  R.  291 ;  2  A.  795.     Laws,  III.  (a),  No.  5. 

20.  The  liability  of  bail  before  act  28  March,  1840,  was  not  fixed  by  the  debtor's 
departure  from  the  state  ;  he  might  surrender  his  principal  at  any  time  before  judgment 
against  himself,  his  obligation  being  only  to  present  defendant  in  execution  of  the  de- 
finitive judgment  in  the  suit.      G.  P.  230, 231,  235 ;  Borgsted  v.  Nolan,  17  L.  593. 

21.  Bail  are  not  entitled  to  notice  of  a  fi.fa.  or  ca.  sa.,  issued  against  their  princi- 
pal.  Ih. 

22.  The  act  10  February,  1841,  §  19,  No.  16,  cannot  revive  the  responsibility  of  bail 
previoosly  discharged  by  act  28  March,  1840.     Frey  v.  Hebenstreit,  1  R.  561. 

23.  The  condition  of  a  bond,  that  defendant  shall  not  depart  the  state  without  leave 
of  the  court,  is  modified  by  art  230  C.  P.,  under  which  the  surety  may  be  discharged 
irom  all  responsibility  by  surrendering  the  debtor  to  the  sheriff.    lb, 

24.  The  act  28  March,  1840,  by  relieving  bail  from  the  obligations  they  had  entered 
into,  deprived  them  of  any  right  over  their  principal.     JEx  parte  Lafonta,  2  R.  495. 

25.  Bail,  when  authorized  to  arrest  the  principal,  may  obtain,  on  the  production  of  the 
bail  piece,  the  assistance  of  a  sheriff  or  constable,  or  an  order  from  a  court  or  magis- 
trsJLt  to  arrest  such  principal.     lb, 

26.  On  a  rule  against  the  sureties,  under  act  28  March,  1840,  No.  118,  supplementa- 
ry to  another  act  approved  the  same  day,  plaintiff  must  show,  tlitU  the  principal  has  left 
tlie  state  within  the  three  months  in  violation  of  the  bond,  or  he  cannot  recover.  Phillips 
T.' Hawkins,  4  R.  218  ;   Weingerter  v.  White,  5  A.  487. 

27.  A  non-resident  debtor,  arrested  under  act  28  March,  1840,  §  2,  was  released  on 
bond  under  §  1  of  the  amendatory  act  of  the  same  date.  The  debtor  leh  the  state  within 
the  three  months,  and  &Ji,fa.  against  him  was  returned  ntUla  bona,  but  he  was  present 
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at  the  trial,  and  offered  to  surrender  himself  in  discharge  of  his  bail :  held,  that  as,  since 
the  act  of  1840,  the  principal  could  not  be  taken  into  custody  on  such  surrender,  his 
departure  within  the  three  months,  and  the  return  of  9Lfi.fcL  unsatisfied,  fixed  the  sure- 
ty's liability.     Lindley  y.  Hagens,  11  R.  204 ;  Block  v.  MaxwM,  10  A.  5. 

28.  The  oath  required  for  the  debtor's  arrest,  as  now  allowed  by  our  law^  (C.  P.  212, 
214,  amended  by  acts  28  March,  1840,  §§  2,  3,  Nos.  117,  118 ;  1855,  No.  49),  has  no 
reference  to,  nor  is  the  arrest  designed  to  prevent,  his  temporary,  but  permanent,  depar- 
ture. The  object  is  to  secure  to  the  creditor,  for  three  months,  ihe  means  of  compelling 
the  debtor  to  surrender  his  property.  If,  at  the  end  of  that  period,  whether  the  debtor 
have  remained  in  prison  or  been  out  on  bail,  no  surrender  be  required,  the  debtor  must, 
in  the  one  case,  be  discharged  from  custody,  and  in  the  other,  he  and  his  surety  released 
on  the  bond.     Fonda  v.  Beachy  7  A.  213. 

29.  So,  when  the  debtor,  immediately  after  his  release  from  arrest  on  bond,  left  the 
state  without  authorization  for  more  than  three  months,  but  returned,  and  the  creditor 
had  made  no  demand  for  a  surrender  of  his  property  during  the  three  months,  the  surety 
was  discharged.     lb. 

30.  EusTis,  C.  J.,  with  concurrence  of  Rost,  J.,  dissenting.  To  allow  the  surety  on 
a  bond  like  this,  under  which  the  debtor,  when  arrested,  was  released  on  condition  of 
his  not  leaving  the  state  for  three  months,  after  its  condition  has  been  broken  and  judg- 
ment has  been  rendered  against  the  principal,  to  Msify  the  affidavit,  under  which  the 
arrest  was  made  and  the  proceedings  instituted,  is  contra^  to  the  universal  practice, 
and  without  semblance  of  authority  here  or  elsewhere.     lb» 

31.  The  surety  cannot  object,  that  a  Ji.  fa.  against  the  principal  has  been  returned 
in  less  than  seventy  days,  provided  thirty  days  have  elapsed.  Act  7  April,  1826, 
§  16,  No.  85 ;  15  March,  1855,  §  2,  No.  337  ;  Mh^  v.  Maxwell,  10  A.  5. 

32.  When  a  debtor,  arrested  for  fraud  under  act  28  March,  1840,  §  10,  No.  117, 
violates  his  bond,  his  surety  will  be  liable  for  the  judgment  decreed  against  the  debtor 
up  to  the  full  penalty  of  the  bond.  The  judgment  is  conclusive  upon  the  surety,  nor  can 
he  modify  the  extent  of  the  decree  by  any  dicta  in  the  opinion  pronounced.  Keane  v. 
FUher,  10  A.  261.    Judgment,  I.  No.  7  ;  11.  No.  15 ;  III.  No.  15  ;  XV.  (a),  3). 

ARSON. 

See  Criminal  Law,  IX.  (a).  New  Orleans,  II.  (f).  No.  11.  Obligations, 
III.  (c),  2),  c.  No.  3.    Insurance.  I.  (e).  No.  1. 

ASSIGNEE  AND  ASSIGNMENT. 

1.  For  assignment  of  incorporeal  and  litigious  rights,  see  Sale,  VIIL  Mandatk, 
V.  (b),  1),  No.  4. 

2.  For  assignment  of  mortgages  and  leases,  see  Mortgages,  VI.  (d).  Lease,  I. 
(d)  ;  IL  (c),  1),  No.  4. 

3.  For  assignment  of  property  for  the  benefit  of  creditors,  see  Bankruptot.  In- 
solvency. Attachment,  VII.  (c).  Obligations,  VI.  (b)  ;  VII.  (b),  2),  b,  §  5. 
Trust,  II.  (b). 

4.  For  assignment  of  shares  in  corporations,  see  Corporations,  VI.  (b). 

5.  For  assignment  of  policies  of  insurance,  see  Insurance,  I.  (c)  ;  U.  III.  (b). 

6.  For  the  name  in  which  the  assignee  is  to  sue  or  issue  execution,  see  Plead- 
ing, I.  (b).    Execution,  IL  Nos.  5,  27,  34. 

7.  For  assignees  of  bills  and  notes,  see  Bills  and  Notes,  IV.  (f).  Sale,  IV. 
(b),  3),  D. 

8.  For  assignment  as  collateral  security,  see  Novation,  II.  Pledge,  I.  Man- 
date, V.  (b),  4).  Privilege,  III.  (b),  2)  ;  (d),  2).    Insurance,  IL  No.  15. 

9.  For  assignment  of  bonds  taken  in  judicial  proceedings,  see  Execution,  V.  (d), 
6),  A.     Arrest,  IV.  (b),  Nos.  4,  12.     Sheriff,  I.  (b),  Nos.  3,  4,  12. 

10.  For  assignment  of  error  on  appeal,  see  Appeal,  VIIL  (b).  Criminal  Law, 
XVL  (b). 

11.  For  assignment  of  counsel  to  the  prisoner,  see  Criminal  Law,  XIII.  (d). 

See,  further, for  assignment  and  assignee  or  "  ayant-cause"  Donations,  IL  (d), Nos. 
21,  22,  et  seq.  Registry,  IL  (a),  3) ;  III.  (a),  1),  d.  Succession,  V.  (d).  Sale, 
III.  (b),  4),  B.  Executory  Process,  IL  (b),  2).  Compensation,  II.  No.  36. 
Evidence,  XV.  (h)  ;  (j),  4)  ;  XVI.  (b),  2),  B,  §  2.     Judgment,  XV.  (a),  2). 


ASSUMPSIT  —  ATTACHMENT.  1 1 9 


ASSUMPSIT. 

1.  The  disUnction  between  specialties  and  parol  contracts  is  not  recognized  bj  the 
laws  of  Louisiana ;  and  the  peculiar  remedies  or  forms  of  action,  arising  out  of  that  dis- 
tinction under  the  common  law,  have  no  place  in  our  system  of  procedure.  The  plead- 
ings are  conducted  simply  by  petition,  exceptions,  and  answer ;  the  decisions  relating  to 
which  will  be  found  under  the  title  of  Pleading,  and  those  to  which  reference  is  made 
in  the  sjfiopsis  of  Practice. 

2.  For  assumpsit  as  synonymous  with  undertaking  or  agreement,  which  niay  be  either 
express  or  implied,  see  Quasi  Contracts  and  Obligations,  HI.  (b). 

ATTACHMENT. 

I.  In  General. 
n.  Op  the  Right  to  Attach. 

(a)  h  GeneraL  (c)    DeUov^s    Residence;  Existence    and 

(b)  Nature  or  Origin  of  the  Debt.  ^^f^m  of  the  Debt;  and  Character 

of  the  Property. 

1 )  Residence  and  Partnership, 

2)  Existence  and  Term  of  the  Debt, 

III.  Op  the  Affidavit. 

IV.  Of  the  Attachment  Bond  and  Surety  ;  and  Defendant's  Damages  for 

.  Illegal  Attachment. 

(a)  In  GeneraL  (c)   The  Damages. 

(b)  Necessity^  Sufficiency^  and  Validity  of 

the  Sand.  • 

V.  Of  the  Order  to  Attach;   Petition,  Citation,  and   Appearance  op 
Defendant  ;  and  op  the  Attornbt  appointed  to  Represent  him. 

(a)  h  General.  (b)   Citation  ;  and  the  Attorney  appointed  to 

Represent  Defendant. 

VL  Of  the  Mode  and   Necessity  of  Attachment;   Property  Attachable 
IN  Character;  its  Seizure;  and  the  Sheriff's  Return. 

(a)  In  GfeneraL  (d)  Property  subfeet  to  Another  Jurisdic' 

(b)  Stock  and  Partnership  Property.  ^on;  or  Fraudulendy  Obtained. 

(c)  BiUs  and  Nates;  Judgments;  and  Ob-    (e)  ^^  Ilstate;    and  the   Sheriff's  Re- 

ligations  of  Plaint^.  ^^' 

VIL   Op  the  Conflict  between  the  Attaching   Creditor  and  Third 

Persons. 

(a)  In  Genercd.  (d)  Stiptdations  Pour  Autrui;   or  Prop* 

(b)  OoMignees,  Pledgees,  and  Others,  claim-  ^V  of  ^^^^  Appropriated  or  Con- 

ingfor  Advances.  signed  for  Beneft  of  Third  Persons. 

(c)  Assignments  and  Sales  by  Debtor  ;  and 

Property   Fraudulently  Acquired. 

VIII.  Of  the  Motion  to  Dissolve. 

IX.  Of  the  Release  on  Bond. 

(a)  In  GeneraL  (b)  Proceedings  to  Fix  Surety's  LiahiUUty  ; 

its  Extent  and  FxtincHon. 

X.  Of  Garnishees. 
(a)  In  GeneraL  (b)  Answers  to  Interrogatories. 

XL  Of  the  Effect  op  the  Attachment  ;  and  the  Privilege  it  Confers. 
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I.  In  General. 

1.  Attachment  is  a  harsh  and  severe  remedy,  to  which  resort  should  not  be  had,  ex- 
cept when  actually  necessary,  and  which  can  issue  only  in  the  particular  cases  provided 
by  law.  All  formalities,  prescribed  in  such  a  proceeding,  must  be  strictly  complied  with 
under  pain  of  nullity.  3  L.  18  ;  8  L.  587  ;  17  L.  436.  547  ;  18  L.  482 ;  3  R.  232  ;  9 
R.  90  ;  12  R.  227  ;  2  A.  415;  3  A.  687  ;  5  A.  262  ;  6  A.  581 ;  11  A.  438 ;  13  A.  473, 
526;  14  A.  832.     Absentees,  I.  No.  1.     Sequestration,  II.  (a),  No.  14. 

2.  Attachment  will  not  lie  against  property  in  the  parish  of  Rapides,  in  a  suit  there, 
when  defendant  resides  in  the  city  of  New  Orleans,  though  the  affidavit  state,  that  he  is 
about  to  leave  the  state  permanently.     Thomas  v.  Dixon,  3  L.  127. 

3.  An  attachment  may  legally  issue  against  the  property  of  an  absconding  debtor,  who 
leaves  the  state  never  to  return,  for  debts  due,  against  any  property  of  his  within  the 
court's  jurisdiction,  though  his  domicil  be  not  within  that  jurisdiction.  MiUaudon  v.  Fou- 
chety  8  L.  589. 

4.  Where  the  court  has  acquired  personal  jurisdiction  of  defendant,  it  may,  upon  affi- 
davit showing  the  insufficiency  of  the  property  attached,  and  the  continued  existence  of 
the  debt,  issue  a  second  attachment  to  the  sheriff  of  another  parish,  in  which  defendant 
has  property.  Favrot  v.  Delle  Piane,  4  A.  584. 

5.  Viewing  the  attachment  as  a  conservatory  measure  incident  to  the  main  action, 
there  seems  no  reason  why  the  jurisdiction  of  the  court,  for  the  purposes  of  attachment, 
where  the  debtor  is  personally  cited,  should  be  confined  within  its  territorial  limits,  any 
more  than  in  the  case  of  &Ji./a.  upon  a  judgment  in  personam,  which  may  issue  to  any 
parish  in  the  state.  lb.     Execution,  I.  No.  2.     Citation,  II.  No.  32. ' 

6.  But  it  would  be  different,  where  the  jurisdiction  of  the  oourt,  being  exercised  only 
in  rem,  vests  solely  upon  the  property  attached,  in  which  case  the  power  of  the  court  is 
confined  to  its  territorial  limits.  In  such  case,  it  acts  upon  the  thing,  and  not  the  person 
of  its  owner.  Its  jurisdiction  is  derived  from  the  seizure  of  the  property,  and  its  judg- 
ment has  no  vitality  except  a^nst  the  thing  thus  subjected  to  its  control.  lb.  Judg- 
ment, XIV.  Nos.  3,  7. 

7.  The  rule,  which  subjects  the  remedy  of  attachment,  as  being  harsh  and  extraordi- 
nary, to  a  strict  construction,  is  a  fortiori  to  be  observed,  when  that  remedy  is  invoked 
for  a  claim  not  due  —  a  remedy  granted  by  our  stat.  7  April,  1826,  §  7,  No.  85,  and 
without  precedent  or  parallel  in  any  other  state  of  the  union.  Denegrs  v.  Milne,  10  A. 
324.     Infra,  U.  (c),  2),  Nos.  5,  13. 

8.  When  an  attachment  issues  upon  affidavit  and  bond,  for  a  debt  not  due,  and  the 
petition,  filed  the  subsequent  day,  claims  in  addition  a  debt  actually  due,  the  attachment 
will  not  cover  the  latter  debt ;  for,  as  to  it,  there  is  neither  affidavit  nor  bond,  which  are 
conditions  precedent  to  the  issuance  of  the  writ.  Price  v.  Merritt,  13  A.  526.  Jnfra^ 
III.  No.  22 ;  IV.  (b).  No.  10. 

See  Pleading,  I.  (c),  7),  Nos.  26,  27. 

II.   Of  the  Right  to  Attach. 
(a)  In  General. 

1.  An  attachment  will  not  lie  against  a  non-resident  executor  or  the  property  of  a 
succession  in  this  state.  The  creditor  must  provoke  an  administration  of  the  estate  in 
pursuance  of  law.  Debuys  v.  Terby,  1  N.  S.  380 ;  Cheatham  v.  CarringUm,  14  A. 
696.    Succession,  VIII.  (e),  8).     Pleading,  I.  (c),  6),  No.  2  a. 

2.  An  attachment  will  lie  against  a  debtor  who  has  obtained  a  respite,  and  who  is 
suspected  of  an  intention  to  remove  his  goods.  Pecquet  v.  GoUs,  1  N.  S.  439.  Respite, 
No.  8. 

3.  Where  one  of  two  debtors  in  solido  has  removed  from  the  state  before  the  debt 
became  due,  his  property  may  be  attached,  though  his  co-debtor  remain,  and  be  in  good 
circumstances.     Maxwell  v.    Gunn,  2  N.  S.  140.     Judgment,  XIL  No.  1. 

4.  An  attachment  will  not  lie  because  the  debtor  conceals  himself  to  avoid  a  criminal 
prosecution.     Evans  v.  Said,  8  N.  S.  251. 

5.  Minors  who  claim  redress  against  their  tutor^  who  has  lefl  the  state,  cannot  insti- 
tute suit  against  him  by  attachment ;  they  must  have  a  curator  ad  hoc  named  to  defend 
such  absent  tutor.     Collins  v.  Batterson,  3  L.  245.     Courts,  II.  (d),  5),  No.  18. 

6.  It  is  no  ground  of  objection  to  an  attachment,  that  both  plaintiff  and  defendant  re- 
side out  of  the  state.     Tyson  v.  Lansing,  10  L.  447. 
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7.  An  attachment  lies  against  a  coq)oradon  created  by  the  laws  of  another  state. 
C.  C.  57  ;  C.  P.  116 ;  Martin  v.  Bank  qfAlctbama,  14  L.  415  ;  Hazard  v.  Agricultural 
Bank,  11  B.  326.     Pleading,  I.  (c),  4),  No.  5. 

8.  An  attachment  must  stand  or  fall  according  to  the  state  of  facts  existing  at  the 
date  when  it  issues,  and  cannot  be  cured  by  a  subsequent  event.  Denegre  v.  MUne,  10 
A  324;  Todd  v.  Shousey  14  A.  426.     Infra,  (c),  2),  Nos.  9,  12,  18. 

9.  A  creditor,  with  a  judgment  obtained  in  this  state,  cannot  attach  the  property  of 
his  debtor,  but  must  proceed  by  writ  of  JL  fa,  and  process  of  garnishment  under  acts 
20  March^  1839,  No.  53  ;  18  March,  1840,  No.  48  ;  C.  P.  641.  Frellson  v.  Stewart, 
U  A.  832. 

See  Jkfroy  VIIL  Nos.  19, 23.  Compensation,  II.  No.  26.  Succession,  VIII.  (e), 
8),  No.  8. 

(b)  Nature  or  Origin  of  the  Debt. 

1.  An  attachment  will  lie  in  a  suit  against  a  carrier  for  failure  to  deliver  goods  in- 
trusted to  him.     BwU  v.  Norris^  4  M.  528. 

2.  So,  in  all  cases  of  obligations  arising  from  contracts,  express  or  implied,  for  the  pay- 
ment of  mcmey  or  delivery  of  goods.     lb, 

3.  An  attachment  will  not  lie  to  compel  the  deliveiy  of  a  specific  thing.  Hanna  v. 
Loring,  11  M.  276. 

4.  An  attachment  will  lie  in  an  action  for  the  value  of  books  delivered  to  be  bound, 
which  are  not  returned.     Turner  v.  GoUins,  1  N.  S.  369. 

5.  An  attachment  lies  in  cases,  where  the  amount  of  damages  is  sworn  to,  and  when 
such  amount  does  not  depend  on  a  party's  estimate  of  the  wrongs  inflicted  on  his  per- 
son, reputation,  or  feelings,  but  on  a  knowledge  of  the  injury  done  to  his  property. 
Cro»  V.  Richardson,  2  N.  S.  323  ;  Baune  v.  Thomassin,  6  N.  S.  564. 

6.  An  attachment  will  not  lie  in  an  action  by  one  partner  against  the  other  for  his 
share  of  the  partnership  gains,  before  any  liquidation  of  the  accounts  between  them,  be- 
caose  plaintiff  cannot  swear  positively  to  the  amount  due  him.  Letn/  v.  Levy,  II  L.  581. 
Pabtn£Rship,  IY.  (b),  Nos.  1,  et  oL 

7.  An  attachment  will  not  lie  in  an  action  for  damages,  ex  delicto.  12  R.  563  ;  2  A. 
943 ;  3  A  376,  435 ;  4  A.  63,  562  ;  7  A.  562 ;  12  A.  110.     Arrest,  II.  No.  22. 

8.  In  an  action  for  a  partnership  settlement,  plaintiff  cannot  proceed  by  attachment, 
where,  from  the  nature  of  the  business,  it  is  impossible  that  he  can  swear,  with  certainty, 
to  the  amount  which  will  be  found  due  him  on  a  final  settlement  The  court,  however, 
does  not  wish  to  be  considered  as  deciding  that  a  partner  can,  in  no  case  of  joint  ad- 
venture, proceed  by  attachment  Cases  may  occur,  where  the  adventure  is  so  limited 
and  simple,  that  a  party  may  be  considered  as  able  to  swear  to  a  positive  and  precise 
balance.  Brinegar  v.  Griffin,  2  A.  154 ;  Johnson  v.  Short,  lb.  277 ;  Barrow  v. 
McDonaid,  12  A.  110. 

9.  An  attachment  will  lie,  in  an  action  by  the  purchaser  against  Uie  vendor  of  a  slave, 
alleged  to  have  abs^nded  from  plaintiff  and  returned  to  the  vendor,  who  harbored  him 
and  refused  to  give  him  up,  to  recover  the  value  of  the  slave,  and  his  services  during 
his  detention,  and  damages  for  expenses  incurred  on  demanding  him,  and  for  counsel 
fees.  The  retention  of  the  slave  was  a  violation  of  the  contract  of  sale ;  and  the  respon- 
sibility thereby  incurred  islnot  diminished  or  destroyed  by  an  outrage,  perhaps  a  crime, 
being  added  to  it     Orane  f.  Lewis,  4  A.  320. 

10.  An  action  of  redhibition  against  a  non-resident  vendor  may  be  commenced  by 
attachment,  when  plaintiff  alleges,  that  she  has  previously  made  a  tender  and  demanded 
a  resciasion  of  the  sale,  and  property  of  the  vendor  in  this  state  is  attached.  In  such 
case,  defendant  is  properly  represented  by  a  curator  ad  hoc,  and  service  of  citation  reg- 
ularly made  by  posting  on  the  court-house  door.     McCaU  v.  Henderson,  11  A.  209. 

ABSE3fT£E8,  II.  No.  31. 

11.  Nor  is  it  any  objection,  in  such  case,  that  an  attachment  lies  only  when  there  is  a 
debt,  and  that  in  the  redhibitory  action  no  debt  is  due  vendee,  until  the  rescission  of  the 
sale.  A  tender  and  demand  for  rescission  having  been  made,  defendant  i^  in  default  and 
owes  damages  in  the  nature  of  a  debt  ex  contractu,  which  form  a  sufficient  basis  for  the 
attachment    lb. 

12.  A  vendee,  threatened  with  eviction,  may  assert  his  rights  in  warranty  against  a 
non-resident  vendor  by  way  of  attachment,  when  the  latter  makes  no  objection  to  such 
form  of  procedure.  Butchert  v.  Richer,  11  A  489. 

16 
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(c)  Debior's  Residence ;  Existence  and  Term  of  the  Deht ;  and  Character  of  the 
^  Property. 

I)   Bestdtme  and'P(trtner$hip> 

1.  Aitachment  lies  against  the  property  of  an  absent  partner  in  a  sait  against  a  non- 
resident firm,  though  one  of  the  partners  reside  here.     Smith  y.  EUio^  8  M.  370. 

2.  An  attachment  will  not  lie  against  a  partj  onlj  temporarily  absent  from  the  state. 
Watson  T.  Pierpointy  7  M.  414. 

3.  An  attachment  lies  against  a  non-resident,  although  he  be  in  the  state  at  the 
time  it  is  saed  out.     Bryans  v.  Dunseth^  1  N.  S.  412. 

4.  Although  a  party,  coming  from  another  state,  may  have  made  a  declaration  of 
domicil  in  this  state,  still,  if  he  have  not  resided  here  one  year,  as  required  by  acts 
7  March,  1816,  16  March,  1818,  he  may  be  brought  into  court  by  attachment  on  an 
aUegation,  that  he  is  a  non-resident  Boone  y.  Savage,  14  L.  169 ;  State  ex  reL  TUghr 
man  v.  Judge^  2  B.  449* 

5.  Where  one  of  the  partners  in  a  mercantile  firm  established  in  another  state  resides 
in  this,  and  is  in  the  habit  of  buying  goods  to  be  shipped  to,  and  sold  by,  the  foreign 
house,  the  partnership  property  cannot  be  attached  fbr  a  partnership  debt  contracted 
here  by  the  resident  partner.  The  partnership  cannot  be  considered  a  non-resident, 
and  the  credit  was  given  to  it.     Munroe  v.  Frosh^  2  A.  962. 

6.  An  attachment  will  not  lie  against  the  property  of  a  partnership,  where  one  of  the 
partners  resides  in,  and  it  is  not  shown  that  the  partnership  domicil  is  oat  o(  the  states 
Shirley  v.  Bride,  5  A.  260.     Infra,  VI.  (b).  No.  8. 

7.  The  fact,  that  a  non*resident  debtor  has  a  commercial  domicil  in  this  state,  does  not 
exempt  his  exclusive  property  from  attachment  at  the  suit  of  a  creditor,  who,  though  his 
ordinary  employee,  does  not  thereby  violate  any  obligation  incident  to  a  fiduciary  relation. 
Bayne  v.  Tayhr,  10  A.  726.    Jnfra,  VI.  (d).     Mandate,  V.  (b),  7),  Na  10. 

8.  A  party  cannot  be  sued  by  attachment  because  he  has  occasionally  gone  out  of  the 
state,  for  temporary  purposes,  in  each  year  since  he  came  here  to  live.  He  does  not 
''  reside  out  of  the  stated*  while  he  lives  in  it  facto  ei  animo  manendi.  Winter  Works  v. 
Tby,  12  A.  200. 

9.  The  acts  1816,  No.  15,  1818,  No.  46,  if  still  in  force,  relate  to  the  acquisition  of 
political  rights,  and  do  not  o(mflict  with  the  rule,  that  a  person  actually  living  in  the  state, 
animo  manendi,  must  be  personally  cited,  and  not  constructively  by  attachment.  The 
true  interpretation  of  these  statutes  was  indicated  in  the  case  of  Amis,  and  is  to  be  f<4- 
lowed  rather  than  that  given  in  the  case  of  Boone,  supra,  No.  4.     3. 

10.  In  an  action  against  a  partnership,  the  members  of  which  are  sued  in  soUdo,  and 
the  domicil  of  which  is  not  alleged  to  be  out  of  this  state,  an  attachment  against  one  of 
the  partners,  a  non-resident,  cannot  be  levied  upon  his  interest  in  a  partnership  asset 
Thomas  v.  Lusk,  13  A.  277.     Infra,  VI.  (b).  No.  7. 

11.  A  fictitious  domicil  will  not  protect  a  party's  property  from  attachment.  The 
court  will  look  to  the  real  facts  of  the  case,  and  the  party's  dedaratbns,  made  to  manu- 
facture evidence  in  hia  own  favor,  will  not  be  regarded.  Watson  YJsimpson,  13  A.  337. 
DouiGiL,  I.  No.  24. 

12.  A  full,  uninterrupted  residence  of  a  year  in  the  state,  is  not  required  to  protect 
defendant's  property  fiom  attachment  under  C.  P.  240,  §  2;  the  acts  1816,  No.  15, 
1818,  No.  46,  relate  to  the  acquisition  of  political  rights  in  the  state  by  immigranta 
from  other  states.  The  court  still  adheres  to  this  doctrine,  as  laid  down  in  the 
case  of  Amis,  Ck>URTS,  IL  (g),  1),  No.  15,  with  which  that  of  Boone,  smpra,  Na  4,  ia 
not  irreconcilable.  The  case  of  TUghman,  Appeal,  III.  (d).  No.  19,  professing  to  be 
founded  on  that  of  Boone,  clearly  went  much  further,  and  is  distinctly  overruled,  as  w^ 
as  that  of  Bisi,  Domicil,  I.  Nos.  3,  8,  9, 12,  by  the  case  of  Amis.  Wesson  v*  Mots^umU, 
13  A.  486. 

13«  When  defendant,  who  was  bom,  and  has  always  lived,  in  the  state,  leaves  it,  with- 
out any  house  in  the  parish  of  his  residence  or  other  pn^rty  than  that  attached,  the 
attachment,  on  his  return  some  months  afterwards,  will  be  set  aside.  The  mere  fact, 
that  an  absent  debtor  has  no  other  property  than  that  attached,  does  not  justify  ica 
attachment     Gordon  v.  BaiUio,  13  A.  473.     Infra,  VIII.  No.  11. 

See  EviDBNCB,  X.  (e),  Nos.  10, 14.    Domicil,  I.    Coubts,  II.  (g). 


ATTACHMENT,  U.  (c),  2).  12S 

3)  ExistaietcmdTerm  of  the  Debt, 

1.  Plaintiff  may  attach  before  his  debt  is  due,  if  the  debtor  haTe  ^led,  provided  no 
order  have  issued  to  stay  proceedings  against  him.  Msk  v.  C^ndktj  7  M.  30.  Insol- 
VKNCT,  IV.  (b),  Nos.  T^eioL 

2.  An  attachment  will  not  lie  where  the  debt  is  not  dae,  and  the  debtor  ivsides  out  of 
the  state.    McCUntoek  ▼•  Oaimes,  5  N.  S.  452. 

d.  The  holder  of  a  note  cannot  proceed  by  attachment  against  an  indorser,  previous 
to  maturity.  The  indorser's  obligation  may  never  become  absolute ;  the  maker  may 
pay,  or,  in  the  event  of  his  failure,  the  indorser  be  discharged  by  the  omission  of  demand, 
protest,  or  notice.  Tojfl&r  v.  Drane^  13  L.  64 ;  Harrod  v.  Bwrges^y  5  R.  449.  Bills 
AHO  Notes,  UI.  Nos.  15, 16,  eioL;  IV.  (d),  2),  No.  2. 

4  The  attachment  allowed  by  act  7  April,  1826,  §  7,  No.  85,  in  case  of  a  debt  not  due, 
wss  not  intended  as  a  means  of  bringing  the  debtor  into  our  courts,  but  only  as  a  con- 
servatory measure,  to  which  the  creditor  can  entitle  himself  only  on  producing  proof  of 
the  facts,  which  render  it  necessary.     Adams  v.  Day^  14  L.  503. 

5.  The  code  of  practice,  as  amended  by  act  1826,  authorizes  an  attachment  where 
both  plaintiff  and  defendant  reside  out  of  the  state,  and  the  debt  is  not  due  ;  but  the  pol* 
icy  of  such  an  extension  of  our  law  of  aUachment  may  weU  be  questioned.  JSussell  v. 
Wa$on,  18  L.  367.     Supra,  L  No.  7. 

6.  The  expressions  in  stat  1826,  *^thai  the  debtor  u  about  to  nnune  hts  property  out 
of  tko  state  before  the  debt  becomes  due,'*  must  be  understood  as  applying  to  property, 
which  the  creditor  might  have  supposed  would  not  be  carried  out  of  the  state,  and  to 
which  he  might  have  looked  for  hia  security,  and  not  to  property,  which,  from  its  nature 
and  destination,  must  necessarily  be  taken  out  of  the  state.     76. 

7.  So,  where  plaintiff  having  sold  a  steamboat  to  defendant,  both  of  them  being  non- 
residents, and  liaving  received  a  note,  in  part-payment  of  the  price,  secured  by  mortgage 
on  the  boat,  engaged,  to  plaintiff's  knowledge,  in  a  particular  trade,  attached  her,  before 
the  note  became  due,  the  attachment  was  set  aside.     lb,  ;  infra,  No,  20. 

8.  An  attachment  may  be  obtained  though  the  debt  be  not  due,  provided  plaintiff  make 
ceik  to  the  existence  of  the  debt,  and  comply  with  the  other  requisites  of  stat  7  April, 
1826,  S  7,  Na  85.  C.  P.  240,  242,  243 ;  Irish  v.  Wright,  8  B.  428 ;  Read  v.  Ware,  2 
A.  498. 

9.  A.J1  attachment  was  obtained  by  plaintiffs  against  defendant,  for  the  amount  of  cer- 
tain bills  drawn  by  the  former  and  accepted  by  the  latter,  on  the  day  notice  of  non-pay- 
ment was  received  by  the  holders,  to  whom  the  bills  had  been  negotiated,  and  who 
agreed  for  their  security  to  take  from  plaintiffs  certain  real  estate,  tif  the  title  should 
prove  saus&ctory.  Several  days  after,  the  real  estate  was  conveyed  by  plaintiff,  to 
whom  the  holders  then  transferred  the  bills.  Held,  that  the  contract,  when  finally  con- 
duded,  did  not  relate  back  to  the  commencement  of  the  negotiation,  and  invest  plaintiffs 
with  a  title  to  the  bills  from  that  time ;  and  that,  not  having  been  creditors  of  defendant 
at  the  time  of  suing,  the  attachment  cannot  be  maintained.  Bkmchard  v.  Grousset,  1 
A  96.     &q^a,  (a).  No.  8. 

10.  The  drawer  of  a  bill,  dishonored  by  the  acoeptor,  cannot  attach  thelatter's  prop- 
erty, while  the  bill  is  outstanding ;  until  he  take  it  up,  he  is  not  a  creditor.  lb,  In- 
sOLYKircT,  III.  (b),  No.  6.   Mobtoagb,  III.  (c),  Na  8.    Suretyship,  II.  (b),  Na  7. 

11.  An  accommodation  acceptor  cannot,  before  the  maturity  and  payment  of  the 
draft,  attach  the  property  of  the  drawer,  of  whom  the  holder  —  and  not  the  acceptor  — 
is  the  creditor.  Nor  can  a  subsequent  payment  by  the  acceptor,  who  then  only  becomes 
the  drawer's  ereditor^retroact  so  as  to  give  validity  to  the  previous  attachment.  To  hold 
otherwise,  were  to  hold  the  drawer  subject  to  a  double  attachment  at  the  same  time,  one 
by  the  biU  holder,  and  one  by  the  accommodation  acceptor.  Eead  v.  Ware,  2  A.  498  ; 
Todd  V.  Shause,  14  A.  426. 

12.  So,  a  creditor,  who  has  accepted,  for  his  debtor's  accommodation,  a  bill  drawn  by 
the  latter  for  the  amount  of  the  debt  with  interest  to  its  maturity,  where  the  bill  has  been 
di^cottated  by  a  bank  and  the  proceeds  applied  to  the  extinguishment  of  the  original  debt, 
cannot,  before  maturity  of  the  bill  and  its  payment  by  him,  be  considered  as  a  creditor 
of  the  drawer,  and  as  such  entitled  to  an  attachment  against  him.  A  subsequent  pay- 
ment at  maturity  by  the  acceptor,  cannot  give  validity  to  his  previous  attachment.  Read 
V.  Ware^  2  A.  498. 

13.  Unless  there  be  a  subsisting  debt  due  by  defendant  to  plaintiff  at  the  inception  of 
the  suit,  although  payable  infuturo,  an  attachment,  under  act  7  April,  1826,  will  not  lie. 
Thus,  an  accommodation  acceptor,  before  payment  of  the  bill  at  maturity,  having  no  right 
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of  action  against  the  drawer,  cannot  attach  the  latter*8  property.     Shannon  v.  Lanffhom, 
9  A.  526.    Bills  and  Notes,  V.  (d),  No.  5. 

14.  Nor  will  it  make  any  difference,  in  such  case,  that  plaintiff  holds  defendant's  ac- 
ceptance of  an  ordinary  bill  of  exchange,  when  a  copy  of  such  bill,  though  filed  with  the 
petition,  is  made  no  part  thereof,  and  it  appears  that  defendant's  acceptance  has  no  other 
consideration  than  the  prior  acceptance  by  plaintiff  for  defendant's  accommodation.  The 
action  lies  upon  an  implied  contract  of  indemnity,  and  not  upon  defendant's  acceptance 
of  an  ordinary  bill.     lb.     Bills  and  Notes,  XII.  (c).  No.  16. 

15.  The  remedy,  for  a  debt  not  due,  under  act  7  April,  1826,  must  be  confined  to 
cases,  where,  in  addition  to  the  other  requisites,  there  is  an  existing  debt,  although  not 
exigible  —  dehitum  in  praesentiy  soivendum  in  futuro — an  existing  absolute  liability  to 
pay  at  a  future  time ;  it  does  not  include  cases  of  prospective,  conditional,  and  contingent 
liability.     Denegre  y.  Milne,  10  A.  824. 

16.  Thus,  an  attachment  will  not  lie  in  favor  of  the  holder  against  the  drawer  of  a 
bill  before  its  maturity  or  dishonor.     lb. 

17.  Nor  will  it  midce  any  difference,  that  in  the  body  of  the  bill,  payable  afler  sight, 
acceptance  is  waived,     lb.    Bills  and  Notes,  V.  (b).  No.  6. 

18.  Nor  wiU  it  make  any  difference,  that  the  drawer  has  suspended  payment  Such 
fact  authorizes,  at  the  utmost,  the  inference  of  an  actual,  and  not  a  technical,  insolvency, 
in  the  sense  of  art  2049  C.  C,  by  which  an  insolvent's  debts,  though  with  a  term,  be- 
come at  once  due.  Besides,  the  rule  of  that  article  does  not  reach  conditional  obliga- 
tions ;  and  even  the  drawer's  bankruptcy  does  not  excuse  the  want  of  presentment, 
protest,  and  notice.  On  the  other  hand,  even  a  technical  insolvency  of  the  drawer,  sub- 
sequent to  the  attachment,  cannot  retroact  so  as  to  give  it  validity.  lb.  Obligations, 
Vin.  (c),  Nos.  1,  3,  10.     Supra,  (a),  No.  8. 

19.  The  above  rule  may  not  hold,  where  the  drawer  had  no  funds  in  the  hands  of  the 
drawee,  or  no  right  to  draw.     lb.     Bills  and  Notes,  VII.  (d),  3),  Nos.  3,  et  aL 

20.  In  every  credit-sale  of  a  seaworthy  steamer,  the  parties,  it  will  be  presumed,  con- 
template her  employment  in  navigation  ;  and,  even  if  that  navigation  extend  beyond  the 
waters  of  the  state,  it  would,  in  the  absence  of  any  allegation  of  fraud  or  insolvency,  be  a 
breach  of  faith  to  interrupt  an  employment,  from  which  the  purchaser's  means  of  pay- 
ment were  anticipated.  In  such  case,  the  vendor,  though  he  bring  himself  within  the 
letter  of  the  law,  cannot  attach  the  vessel  under  act  7  April,  1826,  §  7,  No.  85,  for  a 
debt  not  due.     Hogan  v.  Garros,  12  A.  49 ;  supra,  Nos.  6,  7. 

21.  Plaintiffs,  whose  acceptances  of  defendant's  bills,  not  yet  matured,  are  unpaid  and 
outstanding  in  the  hands  of  third  persons,  are  not  creditors  within  the  meaning  of  the 
term,  which  authorizes  an  attachment ;  nor  will  they  become  such,  by  the  mere  failure 
of  defendants.  C.  C.  2047,  2049;  Price  v.  MerriU,  18  A.  526.  Insolvenot,  XII. 
(c).  No.  5. 

III.  Of  the  Affidavit. 

1.  Where  the  affidavit  was  made  by  one  who  did  not  state  himself  to  be  plaintiff's 
agent,  and  who  did  not  appear  to  have  any  personal  knowledge  of  the  claim,  the  attach- 
ment was  dissolved.     Baker  v.  Hunt,  1  M.  194. 

2.  Defendant  has  a  right  to  demand  proof  of  the  authority  of  the  agent,  who  has  made 
the  affidavit     SheweU  v.  SUme,  12  M.  386 ;   United  States  v.  Smith,  7  A.  185. 

3.  In  an  affidavit  by  an  agent,  it  suffices  for  him  to  swear  to  the  best  of  his  knowledge. 
Bridges'  v.  WiUiams,  1  N.  S.  98.    Evidence,  XVI.  (d),  1),  No.  5. 

4.  An  affidavit  is  sufficient,  if  it  be  so  clear,  positive,  and  certain,  that  it  will  support 
an  indictment  for  perjury,  if  false.     Gross  v.  Richardson,  2  N.  S.  823. 

5.  If  the  affidavit  be  made  by  an  agent,  he  must  swear  to  his  knowledge.  Hicks  v. 
Duncan,  4  N.  S.  314. 

6.  An  affidavit,  made  before  the  mayor  of  Cincinnati,  does  not  authorize  an  attachment. 
TaHant  v.  Thompson,  4  N.  S.  514. 

7.  An  affidavit  by  plaintiff's  agent,  that  the  debt  is  due  "  as  he  believes,"  is  insufficient. 
Bergh  v.  Jagne,  7  N.  S.  610. 

8.  Where  the  debt  sued  on  is  not  due  at  the  inception  of  suit,  an  attachment  will  not 
lie  on  an  affidavit,  in  which  plaintiff  only  swears  to  the  existence  of  the  debt,  and  that 
defendant  has  left  the  state  never  again  to  return.  The  affidavit  must  state,  that  the 
debtor  is  about  to  remove  his  property  out  of  the  state  before  the  debt  becomes  due. 
Act  7  April,  1826,  §  7,  amending  arts.  242,  243,  244  C.  P. ;  MUUmdon  v.  Foucher,  8  L. 
585  ;  Kleinwort  v.  KUngender,  14  A.  96. 
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9.  Where  the  affidavit  declared,  ^  that  a  sum  exceeding  two  thousand  dollars  was  due^* 
the  sum  due  was  considered  as  stated  with  sufficient  certainty  to  sustain  the  attachment 
for  that  amount.     Flower  y.  Griffith,  12  L.  345. 

10.  The  affidavit  to  obtain  an  attachment  for  a  debt  not  due,  must  be  according  to  act 
7  April,  1826,  No.  86.     Crooke  v.  Rutherford,  13  L.  479. 

11.  When  plaintiff  swears  that  the  sum  claimed  is  justly  due  him,  as  set  forth  in  the 
foregoing  petition,  and  the  petition  states  that  defendant  is  indebted  to  him  in  a  par- 
ticolar  sum,  the  affidavit  is  sufficient.  Boone  v.  Savage,  14  L.  169 ;  Souberttin  v. 
SenauXj  6  A.  201. 

12.  Where  one  of  the  partners  swears  that  defendant  is  really  indebted  to  the  firm  in 
the  sum  claimed,  it  will  be  sufficient     ParmeU  v.  Johnston,  15  L.  429. 

13.  An  attorney  at  law,  in  the  absence  of  his  client,  is  competent  to  make  the  affida- 
vit, andf  in  such  case,  it  will  be  sufficient  for  him  to  swear  to  the  best  of  his  knowledge 
and  belief.  Stat  20  March,  1839,  §  16,  No.  53  ;  Clark  v.  Morse,  16  L.  575.  Attor- 
NET,  n.  (a),  3),  No.  3. 

14.  If  the  petition  state  the  non-residence  x>f  plaintiffs,  their  absence,  and  the  right  of 
their  attorney  to  make  affidavit  for  them,  will  be  presumed,  when  the  contrary  is  not 
alleged  or  shown.     Austin  v.  Latham,  19  L.  88.     Arrest,  Illi  No.  12. 

15.  Where  the  affidavit  is  made  by  an  attorney  at  law,  he  need  not  state  that  he  is  at- 
torney in  fact  of  plaintiff.     lb, 

16.  Where  the  words,  ^  Sworn  and  subscribed  before  m«,"  were  written  across  the 
affidavit  in  the  handwriting  of  the  judge,  but  not  signed  by  him,  yet,  as  the  order  allow- 
ing the  attachment  recited,  that  the  judge  had  read  the  petition,  affidavit,  &c.,  and  was 
written  immediately  before  these  words,  on  the  same  paper,  and  signed  by  the  judge, 
and  the  unfinished  certificate,  as  to  the  oath  and  the  order,  bore  the  same  date,  the  attach- 
ment was  maintained.  The  judge  acted  on  the  affidavit  as  one  sworn  to  before  him ; 
and  in  signing  the  order  containing  that  expression,  by  the  strongest  implication,  certi- 
fied that  it  had  been  sworn  to  before  him.     English  v.  WaU,  12  R.  132. 

17.  Where  one,  as  agent  of  another,  takes  the  oath  and  signs  the  bond,  without  suffi- 
cient authority  from  his  principal,  the  attachment  must  be  dissolved,  though  the  agent's 
acts  be  subsequently  ratified  by  the  principal.  The  authority  of  the  agent  must  exist 
at  the  time  of  the  attachment  C.  P.  245;  Grove  v.  Harvey,  12  R.  221.  Mandate, 
11.  (b).  No.  6. 

18.  It  suffices  for  plaintiff  to  swear,  that  defendant  is  about  to  leave  the  state  ^^per- 
numentfy/*  It  is  not  necessary  to  swear  he  is  about  to  leave  the  state  ^^  forever"  C.  P. 
240,  243 ;  Sawyer  v.  Jmokt,  1  A.  315. 

19.  Under  stat  20  March,  1839,  §  5,  No.  53,  amending  art.  243  C.  P.,  it  is  suffi- 
cient, that  the  creditor  swear  he  verily  believes  the  debtor  resides  out  of  the  state ; 
it  is  not  necessary  he  should  swear  positively  that  he  does  so.  Clements  v.  Cassily, 
2  A.  567. 

20.  An  affidavit,  which  states  that  defendant  *'  is  justly  indebted  to  plaintiff  in  the 
SUM  of  (mentioning  the  amount)  ^br  services  rendered  and  to  be  rendered  by  deponent,  as 
ekrk,  part  due,  and  part  not  due  ;  and  that  deponent  verily  believes  said  defendant  has 
left  the  state,  to  reside  permanently  out  of  it,"  is  insufficient  to  sustain  an  attachment  for 
any  amount     Friedlander  v.  Myers,  2  A.  920. 

21.  To  attach  for  a  debt  not  due,  the  creditor  must  swear  the  debtor  is  about  to  re- 
move his  property  out  of  the  state,  before  the  debt  becomes  due  ;  and,  to  attach  in  any 
case,  must  declare  on  oath  the  amount  due  him.  C.  P.  240,  243  ;  stat  7  April,  1826, 
$  7,  No.  85  ;  lb. 

22.  An  attachment  will  be  set  aside,  when  there  is  no  affidavit  of  the  facts  necessary 
to  authorize  the  order.     C.  P.  243  ;  Erwin  v.  Commercial  Bank,  3  A.  186. 

23.  Plaintiff,  who,  after  obtaining  one  attachment,  applies  for  another,  on  the  ground 
of  the  insufficiency  of  the  property  originally  attached,  must  show,  under  oath,  the  con- 
tinued existence  of  the  debt,  and  the  necessity  for  the  further  process  asked  for.  Favrot 
V.  IMU  Plane,  4  A.  584. 

24.  Where  no  authority  is  shown  by  an  agent,  for  making  the  oath  and  signing  the 
bond  than  that  he  was  employed  as  an  attorney  at  law  in  another  state,  to  bring  suit  to 
collect  the  debt,  the  attachment  will  be  dismissed.  Wetmore  v.  Baffin,  5  A.  496. 
Mandate,  I.  (b).  No.  21.     Attorney,  II.  (a),  2),  No.  19  ;  3),  No.  1. 

25.  The  act  20  March,  1839,  §  5,  No.  53,  does  not  repeal  that  part  of  art  243  C.  P., 
which  prescribes  the  oath  to  be  taken,  when  the  debtor  is  on  the  eve  of  leaving  the  state 
forever,  and  much  less  the  first  clause  of  art.  240,  which  allows  an  attachment,  when  the 
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debtor  is  ^  ahovi  hiwing  the  Hate  permaneiUfy,  Vfithouty^  etc.  An  affidayit,  that  the  cred- 
itor believes  defendant  is  about  to  depart  permanently  from  the  state,  is  sufficient  S<m- 
herain  ▼.  Renaux^  6  A  201 ;  tuproy  No.  18. 

26.  The  absence  of  plaintiff,  if  disclosed  by  the  petition,  need  not  be  shown  bj  the 
affidavit.     Farley  v.  Fartar,  6  A,  725. 

27.  An  affidavit,  ^  thai  defendant  reeidei  out  of  the  etaie^  having  acquired  no  legal 
reeidence  in  the  state,**  is  good.     lb, 

28.  An  affidavit,  that  defendant  attempted  to  depart  permanently  from  the  state,  that 
he  concealed  himself  so  as  to  avoid  being  cited,  and  that  he  is  about  to  remove  his  prop- 
erty out  of  the  state,  is  insufficient.  C.  P.  240,  243.  The  allegations  refer  indefinitely  to 
the  past,  making  no  allusion  to  the  present  or  future,  and  so  are  too  vague.  New  Orieane 
V.  Garland,  11  A.  438. 

29.  Plaintiff  must  swear  positively,  that  defendant  is  liable  for  a  particular  sum,  and 
in  such  a  form  as  to  exclude  the  idea,  that  the  debt  may  have  been  extinguished  by 
payment,  compensation,  etc  Something  more  is  required  than  the  primd  facie  allega- 
tions, which  suffice  for  the  petition  itselC  and  judgment  thereon.  Where,  notwith- 
standing the  mere  opinion  of  plaintiff,  defendants,  heirs  of  a  surety,  may  not  be  bound 
to  the  extent  of  the  judgment  against  the  principal,  but  may  be  entitled  to  a  division,  or 
credits,  the  affidavit  will  be  insufficient.     Elam  v.  Barr,  11  A.  622. 

30.  Thus,  in  an  action  against  the  heirs  of  a  surety  on  a  tntor's  bond,  an  affidavit, 
^thaJt  plaiTUiff  has  obtain^  judgment  against  the  tutor  far  the  sums  set  forth  in  the 
foregoing  petitiony  for  which  plainiiff  verily  brieves  defendants  are  Uable^"  is  in- 
sufficient.    Ih, 

31.  The  affidavit  is  not  per  se  proof  of  permanent  departure ;  it  is  a  sufficient  basis 
for  the  issuance  of  the  writ,  which,  however,  if  it  appear  on  the  trial  to  have  been  ob- 
tained without  sufficient  cause,  will  be  set  aside.  Gordon  v.  BaUUoj  13  A.  473.  Aebbst, 

III.  No.  12. 

32.  An  affidavit,  that  ^  defendant  mag  leave  the  state  permanently  without  leaving  in 
it  sufficient  property  to  satisfy  plaintiff's  demand,"  is  too  uncertain.    The  word  ^  may 
intimates  a  doubt  in  affiant's  mind,  and  leaves  the  time  of  departure  indefinite ;  non  eon- 
stat,  that  defendant  will  depart  before  plaintiff  can  obtain  judgment  or  have  his  property 
seized.    The  affidavit  must  be  positive.    O.  P.  243 ;  Reding  v.  Ridge,  14  A.  36. 

See  Clerks  of  Coubt,  III.  No.  1. 

IV.  Of  the   Attachment  Bond  and   Surety;  and   Defendant's  Damaoks 

FOR  Illegal  Attachment. 

(a)  In  General 

1.  An  intervener,  between  whom  and  the  surety  on  the  bond  there  is  no  privity,  can- 
not avail  himself  of  its  penalty.  RaspiOier  v.  Brownson,  7  L.  232 ;  Edwards  v. 
Turner,  6  B.  382. 

2.  The  surety,  though  a  resident  of  a  different  parish,  may,  under  act  20  Mardi, 
1839,  §  3,  Na  53,  be  proceeded  against  summarily,  before  the  court  by  which  the  origi- 
nal suit  was  decided.  Wallace  v.  Glover,  3  R.  411.  Arrest,  IV.  (a),  Nos.  11,  12,  19. 
Sequestration,  II.  (c),  2),  No.  23. 

3.  Where,  on  the  return  day  of  a  rule  against  the  surety,  to  show  cause  why  he  shoakl 
not  pay  the  judgment  against  his  principal,  the  parties  have  separated,  the  rule  not  hav- 
ing been  discharged,  made  absolute,  or  extended,  a  subsequent  judgment  in  favor  of 
plaintiff,  without  further  notice  to  defendant,  will  be  annulled.  McKeever  v.  Keyes^ 
5  R.  61. 

(b)  Necessity,  Sufficiency,  and  Validity  of  the  Band. 

1.  Attachment  bonds  must  be  taken  lor  a  sum  exceeding,  by  one  half,  the  amouot 
claimed.      Williams  v.  Barrow,  3  L.  58. 

2.  Where  the  creditor  swears  that  a  certain  sum,  besides  interest,  damages,  etc,  is 
due  him,  and  gives  bond  for  an  amount  exceeding  by  one  half  the  principal  sum  due,  tiie 
attachment  wUl  be  retained,  although  the  amount  of  damages  and  interest,  stated  in  the 
petition  subsequently  filed,  would  swell  the  debt  to  a  sum  for  which  the  bond  would  be 
insufficient.  The  bond,  if  sufficient  with  reference  to  the  amount  claimed  in  the  afiSda- 
vit,  is  good.    Pope  v.  Hunter,  13  L.  308  ;  Fellows  v.  Dickens,  5  A.  131. 

3.  Where  a  commercial  firm  signs  the  bond  as  surety,  it  is  not  thereby  vitiated. 
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althoagb  the  partnership  maj  not  be  bound;  for  the  partner,  who  subscribes  the  name 
of  the  firm,  is  in  all  cases  bound.  Thatcher  v.  Goff,  13  L.  362  ;  Denton  y.  Oommereial 
Btmky  Ik  488. 

4»  The  standard,  hj  which  the  amount  of  the  bond  is  to  be  measured,  is  the  amount 
of  the  debt  sworn  to ;  because  to  that  amount  the  property  of  the  debtor  maj  be  at- 
tached. A  smaller  bond  can  in  no  case  be  taken.  C.  P.  245 ;  Jackson  v.  Warvfiek, 
17  L.  436. 

5.  The  security  must  be  a  person  able  to  contract,  domiciliated  within  the  jurisdiction 
of  the  court,  and  possessed  of  property  sufficient  to  answer  for  the  whole  amount  of  the 
bond.  C.  C.  3011.  Surety,  good  for  the  amount  actually  attached,  wiU  not  be  suffi- 
cient.    Ik 

6.  The  law  does  not  require  the  surety  to  be  the  owner  of  real  estate,  but  merely  that 
be  be  a  good  and  solTont  per8<»,  residing  within  the  jurisdiction  of  the  court.  C.  P. 
245  ;  C  a  3011 ;  AutHn  y.  Latham^  19  L.  88 ;  Frost  v.  White,  14  A.  140. 

7.  In  a  question  as  to  the  sufficiency  of  the  surety,  his  actual  means,  and  not  the 
amount  for  which,  from  the  nature  of  the  case,  he  may  be  ultimately  liable,  must  be 
k)okcd  to.     C.  a  3011,  3012,  3033 ;  Lard  v.  Strothcr,  4  R.  95. 

8.  Plaintiff  faaTing  given  bond  and  obtained  an  attachment,  which  he  considered  null, 
prayed  that  another  might  be  issued,  which  was  done,  but  no  new  bond  was  executed. 
The  bond  referred  only  to  the  first  attachment :  held,  that  the  liability  of  the  surety  re- 
lated exclusively  to  the  first  attachment,  and  bound  him  only  tor  any  damage  resulting 
bom  it ;  that  the  bond  could  not  be  revived  without  his  consent ;  and  that  the  second 
attadunent  must  be  dismissed.  Erwin  v.  Commercial  Bank,  12  R.  227.  Surety- 
ship, II.  (a),  1),  No.  3. 

9.  Where  plaintiff  claims  a  certain  sum,  with  interest  from  a  date  anterior  to  the  suit, 
a  bond  for  a  sum  exceeding  by  one  half  the  principal,  exclusive  of  interest,  is  insuffi- 
cient ;  nor  can  the  defect  be  cured  by  subsequently  furnishing  bond  for  a  sufficient 
amount.  A  sufficient  bond  was  a  condition  precedent  to  issuing  the  attachment.  C.  P. 
245 ;  lb.;  Graham  v.  Bwrckhaker,  2  A.  415 ;  Planters*  Bank  v.  Byrne,  3  A.  687. 

10.  Where  no  bond  has  been  given  as  required  by  law,  the  attachment  must  be  set 
•aide.     Erwin  v.  Commercial  Bank,  3  A.  186.     Supr€t,  I.  No.  8. 

11.  Where  a  certain  sum  is  claimed  with  interest,  but  neither  its  rate  nor  the  time 
from  which  it  ran,  is  specified,  the  claim  for  interest  may  be  disregarded  in  fixing  the 
amount  of  the  bond.     Planteri^  Bank  v.  Byrne,  3  A.  687. 

12.  When  an  agent's  authority  to  sign  the  bond  is  questioned,  the  production  of  a 
power  of  attorney  under  private  signature  at  the  trial  of  the  exception,  is  no  proof  of 
its  existence  at  the  suing  out  of  the  attachment,  though  it  purport  to  bear  the  same  date. 
But  where  the  agent  is  examined  as  a  witness,  and  establishes  the  date  to  be  the 
same,  it  will  be  sufficient.  McCall  v.  Henderson,  11  A.  209.  Evidence,  XXY. 
(c).  No.  6. 

13.  For  the  atUhoriiy  of  agents  to  bind  their  principcds  by  attachment  bonds,  see  Supra, 
III.  Nos.  2, 13,  17,  24.  Mandate,  I.  (b).  Pleading,  I.  (c),  7),  No.  27.  Attobp 
MET,  IL  (a),  2),  No.  19. 

(c)   The  Damages. 

1.  The  surety  is  not  liaMe  when  his  principal  had  a  cause  of  action,  but  failed  to 
recover  for  some  irregularity  in  the  proceedings.     Garretson  v.  Zacharie,  8  N.  S. 

4ox. 

2.  A  judgment  against  plaintiff  is  primd  facie,  but  not  conclusive,  evidence  that  the 
writ  was  wrongfully  taken  out,  and  that  damages  to  some  extent  have  been  sustained. 
A;  Ooxv.  RoHnson,  2  B.  313.    Injunction,  VIII.  (a).  No.  3. 

8.  To  recover  damages  or  the  hire  of  slaves  seized  by  attachment,  it  is  not  necessary 
to  pot  the  attaching  pcurty  in  default.  But  where  an  attachment  has  been  levied  on 
slaves,  and  they  have,  with  the  debtor's  consent,  remained  in  plaintiff's  hands,  X9 
eoable  the  finrmer  to  recover  their  value,  the  latter  must  be  put  in  default  otherwise 
than  by  the  institution  of  suit.  Cox  v.  Robinson,  2  R.  213.  Obligations,  YII.  (a), 
3),  No.  9. 

4.  Where  plaintiff  voluntarily  abandons  his  attachment,  he  renders  himself  and  surety 
reapon«ible  in  damages.    Ik    Injunction,  YIII.  (a),  No.  2. 

5.  As  between  the  principal  with  his  surety,  and  defendant,  a  claim  for  damages  for 
an  ille^  attachment  is  eas  contractu,  but  the  right  of  a  third  person,  whose  property  has 
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been  illegally  attached  to  recover  damages,  is  ex  delicto,    JEdwards  y.  Turnery  6  R. 
382. 

6.  In  case  of  illegal  attachment,  defendant  is  entitled  to  compensation  for  any  injury 
he  has  sustained  thereby,  and  the  trouble  and  expense  to  which  he  has  been  subjected. 
He  may  also  recover  what  he  has  paid  for  professional  services  in  dissolving  the  attach- 
ment, but  not  fees  of  counsel  employed  to  prosecute  his  claim  for  damages.  OffvU  v. 
Edwards,  9  R.  90.  Injunction,  Yin.  (b),  Nos.  2,  8.  Offences  and  Quasi 
Offences,  II.  (g),  2),  b.  No.  15 ;  3),  No.  8. 

7.  Defendant's  right  to  damages,  for  injury  to  his  reputation  and  credit,  depends  upon 
plaintiff's  motive ;  if  it  were  the  purpose  of  the  latter,  without  probable  cause,  to  injure 
or  harass  him,  the  damages  should  be  exemplary.  AUter,  if  no  other  motive  induced 
the  proceeding  than  an  honest  desire  to  secure  the  payment  of  a  just  debt.     lb. 

8.  An  action  for  damages,  beyond  the  amount  of  the  bond,  on  the  ground  that  the 
proceeding  was  malicious,  cannot  be  considered  an  action  on  the  bond  for  an  iUegal  attach- 
ment It  is  in  the  nature  of  an  action  for  a  malicious  prosecution,  and  malice  and  want 
of  probable  cause  must  be  shown.     Senecal  v.  Smithy  9  R.  418  ;  infra^  No.  16. 

9.  Defendant,  who  has  illegally  attached  and  sold  plaintiff's  property  for  an  amount 
much  below  what,  if  not  attached,  it  would  have  brought,  though  not  liable  to  vindictive 
damages,  must  pay  those  actually  caused  by  the  attachment.  Bom  v.  Bayardy  II 
R.  259. 

10.  Where  plaintiff  abandons  the  case,  under  circumstances  which  show,  that,  in  insti- 
tuting suit,  he  was  not  acting  in  good  faith,  defendant  may  recover,  on  the  bond,  fees  of 
counsel  paid  to  defend  the  attachment.  Littlefohn  v.  Wilcox,  2  A.  620.  Sequestra- 
tion, 11.  (c),  2),  Nos.  8,  12. 

11.  The  husband,  in  whose  favor  judgment  is  rendered  in  an  attachment  suit  against 
him  by  his  wife  for  a  separation  of  property  and  restitution  of  her  separate  estate, 
cannot,  the  community  and  conjugal  relations  being  left  in  their  integrity,  sue  the  surety 
for  damages.    LeMcmc  v.  Guidry,  3  A.  564. 

12.  When  an  attachment  issues  before  the  right  of  action  arises,  the  property  seized 
being  much  larger  than  that  required  to  satisfy  the  demand,  and  the  next  day  another 
attachment,  in  a  different  tribunal,  is  obtained  for  the  same  cause  of  action,  the  proceed- 
ings will  be  regarded  as  vexatious  and  oppressive,  entitling  defendant  to  damages ;  nor 
will  this  right  be  affected  by  his  failure  to  bond  the  property  seized.  Watson  v.  Ken- 
nedy, 8  A.  280.     Infroy  IX.  (a),  No.  15. 

13.  By  consenting  to  plaintiff's  discontinuance,  defendant  is  not  precluded  from 
claiming  damages  for  a  wrongful  attachment.     Spalding  v.  WaUett,  10  A.  105. 

14.  Defendaynts,  who  have  parted  with  their  interest  in  the  property  at  the  time  of 
its  seizure,  by  a  sale  thereof,  although  no  delivery  have  been  made  so  as  to  defeat  the 
attachment,  have  no  right  of  ownership  to  vindicate ;  and,  when  the  attachment  is  set 
aside,  can  claim  no  damages  for  a  loss  of  its  use ;  the  loss  is  not  theirs,  but  that  of  their 
vendee,  in  whom,  as  between  themselves,  the  ownership  was  vested  by  the  simple  con- 
tract of  sale.  C.  C.  2431.  If  he  do  not  complain,  they  cannot ;  and  his"  subsequent 
possession  must  relate  back  to  the  date  of  the  sale.  Watts  v.  Shropshirey  12  A.  797. 
Sale,  I.  (a).  No.  9. 

15.  A  judgment  in  favor  of  defendant  is  equivalent  to  a  decision,  that  the  attachment 
was  wrongfully  obtained,  and  that  the  principal  and  surety  are  liable  upon  the  bond. 
Moore  v.  Withenhurg,  13  A.  22 ;  Accessory  Co,  v.  McGerren,  lb,  214. 

16.  A  paily,  whose  property  has  been  wrongfully  attached,  can  recover  the  damages 
actually  sustained,  and  no  more ;  unless  the  attachment  have  been  utterly  unfounded 
and  malicious,  lb,     Sequestbation,  II.  (c),  2),  No.  20. 

17.  To  maintain  an  action  for  vindictive  damages  for  an  unfounded  and  malicioas 
attachment,  malice  and  want  of  probable  cause  must  be  both  alleged  and  proved. 
Accessory  Co,  v.  McCerren^  13  A.  214.     Malicious  Prosecution,  Nos.  5,  19,  ei  aL 

18.  The  measure  of  damages,  under  the  bond,  is  the  actual  expense  and  loss  resulting 
from  the  levying  of  the  attachment;  including  counsel  fees  for  professional  services 
rendered,  exclusively,  in  relation  to  the  attachment.  lb, ;  Phelps  v.  CoggeshaU,  13 
A.  440. 

19.  In  regard  to  lawyer's  fees,  although  none  have  been  separately  stipulated  for 
services  relating  to  the  attachment,  yet  such  a  proportion  will  be  assessed,  out  of  the 
entire  fee  paid  for  the  suit  at  large,  as  will  be  a  reasonable  remuneration  for  the  services 
peculiarly  relating  to  the  attachment.     lb, 

20.  For  damages  to  third  persons  for  illegal  attachmeniy  see  Offences  and  Quasi 
Offences,  II.  (f ) ;  (g),  1)  ;  3). 
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V.  Op  the  Ordek  to  Attach;   Petition,  Citation,  and  Appearance  of 
Defendant;  and  of  the  Attorney  appointed  to  Represent  him. 

(a)    In  General* 

1.  Defendant,  by  filing  an  answer,  admits,  that  be  is  properlj  in  conrt,  and  eannot 
object,  that  he  is  no  party  to  the  suit,  because,  after  bis  answer,  the  property  attached 
has  been  claimed  by  a  third  person.     Eohinson  r.  Drury^  1  M.  206. 

2.  An  absent  debtor,  defendant  in  attachment,  may  plead  and  proye  that  the  property 
attadied  is  not  his.     SehkUer  v.  Broaddus^  3  N.  S.  321. 

3.  And,  such  proof  being  given,  the  suit  falls  for  want  o£  a  defendant.    lb, 

4.  If  no  petition  be  filed  the  day  following  the  attachment,  when  issued  before  petition 
filed,  the  proceedings  are  absolutely  void.     Lacy  v.  Kenley,  3  L.  18. 

5.  Defendant  may  show,-  that  the  property  attached  is  not  his,  although  bonded  by 
garnishees,  who  have  intervened  and  claimed  it  as  their  own.  Oliver  v.  Gwiriy  17 
L.  28. 

6.  Where  an  amended  petition  is  filed  to  correct  an  error  in  defendant's  name  in  the 
original  petition,  and  there  are  a  new  bond  and  affidavit,  but  no  new  order  authorizing 
the  writ,  the  attachment  is  null.     Purdee  v.  Oochey  18  L.  482. 

7.  The  anthoilty  of  the  person,  granting  the  order  of  attachment  and  issuing  it,  if 
directly  denied,  must  be  clearly  established.     McKown  v.  Mathes,  19  L.  542. 

8w  An  attachment  wilt  be  set  aside,  where  there  is  no  order  authorizing  it.  Enoin  v. 
Commercial  Bank^  3  A.  186. 

9.  Defendant,  who  is  not  tn  court  by  seizure  of  his  property  or  by  personal  citation, 
may  appear  and  move  for  the  dismissal  o^  the  attachment.  Such  an  appearance  cannot  be 
coDstroed  into  a  submission  to  the  jurisdiction.  Nor  will  a  subsequent  answer  to  the 
merits,  made  under  protest  in  obedience  to  the  ruling  of  the  court,  afiect  his  right  to 
have  the  proceedings  dismissed.  Actus  eurice  neminem  gravahit  Bonner  v.  Brawny 
10  A  334.    Appeal,  VI.  (b),  Nos.  3,  6,  10.     Pleading,  VI.  (d),  No.  7. 

10.  When:  the  affidavit  is, made  by  a  partner  in  behalf  of  his  firm,  by  which  as  prin- 
cipals the  bond  is  given,  defendant's  rights  are  fully  protected;  and  the  accidental 
omission  of  a  partner's  name  in  the  petition  may,  without  any  new  bond  or  affidavit,  be 
applied  by  a  supplemental  petition,  the  suit  being  brought  in  the  interest  of  the  firm. 
Barriere  v.  JfcAott,  12  A.  493. 

See  Pleading,  V.  (a),  5),  No.  6. 

(b)    OiUAion  ;  and  the  Attorney  appointed  to  Represent  Defendant. 

1.  The  compensation  of  the  attorney  for  the  absent  debtor  must  be  fixed  by  the 
court,  and.  paid  out  of  the  proceeds  of  the  property  sold.  JSilery  v.  GouvemeuTy  3 
H.606. 

2.  Bat  this  eompensation  must  be  taxed  in  the  costs  of  the  original  suit,  and  plaintiff 
cannot  be  afterwards  sued  therefor  separately.  lb.    Absentees,  III.  Nos.  1,  3. 

3.  AKhougfa  the  attachment  be  irregular,  yet  if  defendant  be  duly  cited,  plaintiff^  may 
proceed  to  judgment  as  in  an  ordinary  suit.     Sompeyrae  v.  Estrada^  8  M.  723. 

4.  Seven  months  is  not  too  long  a  period  for  the  counsel  of  an  absent  debtor,  whose 
property  is  attached,  and  who  resides  in  France,  to  obtain  information  from  his  client, 
and,  after  this  delay,  he  is  entitled  to  a  commission  to  examine  witnesses  in  France,  and 
to  a  further  continuance.     Lecesne  v.  Oottin,  9  M.  454. 

6.  Informalities  in  the  citation  cannot  be  waived  by  any  act  of  the  attorney  appoint- 
ed to  represent  defendant,  as  by  filing  an  answer  to  the  merits,  without  objecting  to  the 
cttation,  &c. ;  and  such  informalities  may  be  taken  advantage  of,  for  the  first  time,  on 
appeal  Stockton  v.  ffasiuck,  10  M.  472  ;  EraiUler  v.  U.  S.  Banky  12  B.  461.  As- 
8ENTEE8,  III.  Nos.  7,  8,  9,  11,  15. 

6.  The  want  of  citadon,  in  the  mode  prescribed  by  law,  is  a  fatal  objection  to  the  pro- 
oeedkigs.     10  M.  472 ;  11  M.  276  ;  2  N.  S.  552 ;  7  N.  S.  161. 

7.  When  plaintiff  is  cast,  defendant's  attorney  is  only  entitled  to  have  the  fee  of 
eleven  dolhirs  taxed  in  the  costs.  Bicks  v.  Duncan^  4  N.  S.  497.  \_This  was  under  act 
17  March,  1809,  No.  17,  no  hngcr  in  force,'] 

d.>  If  a  debtor  be  cited  personally,  the  action  is  essentially  tn  personam^  and  even  if 
no  property  be  attached,  no  matter  for  what  reason,  still  a  default,  and  afterwards  final 
judgment,  may  be  taken,  as  in  ordinary  proceedings.     Williams  v.  KimbaUy  8  N.  S.  353. 

9.  When  defendant  is  personally  cited,  an  attachment  is  not  a  mode  of  bringing  a 
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suit ;  it  is  a  remedy  or  incident  which  may  precede,  accompany,  or  follow,  the  action. 
lb.  ;  C.  P.  208,  239,  265. 

10.  The  coart  need  appoint  no  attorney  to  a  defendant  personally  cited.  Ih, 

11.  A  sequestration  of  the  funds  of  defendant  in  the  marshal's  hands  does  not  have 
the  effect  of  an  attachment,  to  bring  him  into  court  by  his  property.  If  he  be  absent  in 
such  case,  and  there  be  no  curator  ad  litem  or  ad  hoc  appointed  to  represent  him,  but 
only  service  of  citation  on  the  attorney  appointed  to  defend  the  suit,  it  will  be  dismissed 
as  to  him.     Terry  v.  Terry,  10  L.  77.     Sequestbation,  II.  (a).  No.  2  ;  (f),  No.  6. 

12.  Counsel  appointed  to  defendant  cannot  bind  him  not  to  require,  at  any  subsequent 
time,  evidence  of  the  judicial  capacity  of  a  commissioner  to  take  testimony  in  the  suit,  or 
not  to  ask  any  otiier  proof  of  the  official  capacity  of  a  notary  examined  under  the  com- 
mission, but  his  own  oath.     Edmonson  v.  Miss.  R.  Co.,  13  L.  285. 

13.  Upon  a  specific  commission,  with  a  view  to  save  costs,  and  speed  the  administra- 
tion of  justice,  counsel  might  well  have  waived  proof  of  those  facts  in  reference  to  par- 
ticular persons  known  to  him  ;  but  the  agreement  is  too  general,  and,  being  made  with- 
out any  apparent  necessity  or  cause  shown,  cannot  affect  the  legal  rights  of  defendant, 
who  afterwards  appeared  by  an  attorney  chosen  by  himself     lb. 

14.  An  attaching  creditor  may,  at  the  same  time,  proceed  by  personal  citation  against 
his  debtor.     Gibson  v.  Huie,  14  L.  124. 

15.  Citation  must  be  served  on  defendant,  if  possible.  But,  if  he  do  not  appear,  an 
attorney  must  be  appointed  to  represent  him,  on  whom  service  of  petition  is  to  be  made. 
C.  P.  256,  260 ;  HiU  v.  Biyurman,  14  L.  445. 

1 6.  Service  of  citation  on  the  attorney,  appointed  to  represent  the  absentee,  is  insuffi- 
cient. Citation  being  the  basis  of  every  action,  C.  P.  206,  and  the  formalities  prescribed 
by  art.  254  C.  P.  being  in  lieu  of  it,  their  omission  will  be  fataL  Ptttnam  v.  Grand Chdf 
R.  Co.  3  R.  232  ;  Krceutkr  v.  U,  S.  Bank,  12  R.  461.     Courts,  11.  (a),  No.  19. 

17.  Plaintiff  will  be  entitled  to  a  default  against  an  absconding  debtor,  where  a  copy 
of  the  citation  and  petition  were  lefl  with  the  latter's  wife,  at  his  residence.  The  ap- 
pointment of  a  curator  ad  hoc  is  unnecessary  in  such  a  case.  TTiomcu  v.  Wetzler,  4  A. 
184. 

18.  An  appearance  through  an  agent,  to  bond  property  regularly  attached,  is  an  ap- 
pearance with  power  to  comply  with  the  condition  of  the  bond,  which  is  to  defend  the 
suit  or  abide  by  the  judgment  In  such  case,  no  attorney  is  to  be  appointed  hj  the 
court;  and  a  judgment,  based  upon  a  citation  served  upon  such  agent,  will  bind  defend- 
ant.    C.  P.  259,  260 ;  Kendall  v.  Brown,  7  A.  668.     Infra,  IX.  (a),  Nos.  12, 14. 

19.  The  omission  to  post  the  attachment  and  citation,  as  required  by  art.  254  C.  P., 
taints  the  judgment  with  a  nullity  which  may  be  invoked  by  all  persons.  But  when  the 
objection  is  raised  by  one,  not  a  party  to  the  proceedings,  the  proof  of  the  omission, 
though  involving  a  negative,  devolves  upon  him.     Mithoff  v.  Dewees,  9  A.  550. 

20.  When  property  has  been  seized,  the  citation  and  attachment  may  he  posted,  after 
the  attorney,  appointed  to  represent  defendant,  has  joined  issue  by  filing  an  answer.    lb, 

21.  When  defendant  is  personally  cited,  subsequently  to  the  appointment  of  the  cura- 
tor ad  hoc,  the  suit  thereby  becomes  an  ordinary  proceeding  as  to  the  personal  demand, 
and  will  go  on,  although  the  attachment  be  dismissed.  C.  P.  258 ;  Ptice  v.  Merritt^  13 
A.  526.     Infra,  VIII.  Nos.  9,  23. 

22.  In  the  absence  of  evidence  to  the  contrary,  the  curator  ad  hoc  will  be  presumed 
to  have  done  his  duty  and  corresponded  with  the  absentee.  Story  v.  Jones,  14  A.  73. 
Evidence,  III.  (d),  No.  17. 

23.  When,  after  a  curator's  exceptions  are  overruled,  he  files  no  answer,  a  defaalt 
may  be. taken  and  confirmed.  The  curator  is  bound  —  not  to  file  an  answer  —  but  to 
defend  the  suit,  which  sometimes  may  be  better  done  by  filing  no  answer  at  all,  than  by 
filing  one  that  is  false.  A  judgment,  so  confirmed,  cannot  be  annulled  more  than  two 
years  after  ite  rendition.     C.  P.  260,  267,  614;  lb. 

24.  Buchanan,  J.,  dissenting.  In  our  sister  states,  the  absentee  is  notified  by  adver- 
tisements in  the  newspapers ;  in  this  state,  he  is  represented  by  a  curator  ad  hoc^  or  ad 
litem,  whose  appointment,  its  object  being  to  represent  him  and  to  defend  the  suit,  C.  P, 
260,  supplies  the  place  of  citation.  Absentees,  II.  No.  7.  The  object  fails,  if  the 
curator's  silence  be  a  defence.  Personally  cited,  defendant  may,  if  he  choose,  saj 
nothing ;  not  so  the  curator.  He  is  the  officer  of  the  court  and  of  the  law,  and  must 
defend  the  action.  His  powers  are  to  be  strictly  construed,  Absentees,  L  No.  1,  and 
he  can  waive  no  defence,  even  of  form,  Absentees,  III.  Nos.  7,  8,  11,  15.  But  the 
tacit  issue,  contemplated  by  art.  360  C.  P.,  is  an  inchoate  confession  of  judgment  ;  for 
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the  law  applies  the  maxim,  qui  tacet,  consentire  vtdetur,  and  presumes,  from  defendant's 
silence,  his  confession  of  the  justice  of  plaintiff's  demand.  This  confession  the  curator 
cannot  make  directlj,  Absentees,  loc.  cit. ;  neither  can  he  make  it  indirectly  bj  a 
silence,  furnishing  the  legal  presumption,  upon  which  alone  a  default  is  founded.  Such 
a  default  is  an  absolute  nullity,  cured  bj  no  monition,  and  limited  by  no  prescription. 
C.  P.  612 ;  act  10  March,  1834,  §  8,  No.  91 ;  lb.  Prescription,  III.  (d),  No.  7. 
See  CouHTS,  I.  No.  7.    Judgment,  XI.  (a).  No.  4.    Jury,  I.  fd).  No.  5. 

VL  Of  the  Mode  and  Necessity  op  Attachment  ;  Property  Attachable  in 
Chabactbr  ;  ITS  Seizure  ;  and  the  Sheriff's  Return. 

(a)  Li  GeneraL 

1.  Where  no  property  has  been  attached,  the  court  is  without  jurisdiction,  and  the 
suit  must  be  dismissed.  And  so,  when  the  uncontradicted  answers  of  the  garnishee  dis- 
ease no  obligation  on  his  part,  either  real  or  personal,  towards  defendant.  6  M.  572 ;  3 
N.  S.  322 ;  17  L.  28  ;  4  A.  187  ;  14  A.  374.  Courts,  II.  (a)  No.  20.  Absentees, 
II.  No.  23.    Judgment,  XI.  (b).  No.  1.;  Appeal,  I.  (a),  1),  No.  27. 

2.  Where  plaintiff  prays  for  the  attachment  of  a  specified  object,  the  title  to  which  has 
passed  out  of  defendant  before  service  of  attachment,  the  court  is  without  jurisdiction  ;  for, 
under  the  prayer,  no  other  property  can  be  attached  than  that  specifically  mentioned. 
Attor  V.  WinteTy  8  M.  204.    Judgment,  V.  (a). 

3.  It  suffices  to  attach  property  in  the  garnishee's  hands,  out  of  which  the  sheriff  can- 
not take  it  to  hold  himself.     Scholefield  v.  Bradleey  8  M.  510. 

4.  A  boat  owned  by  mail  contractors  may  be  attached,  if  the  mail  be  not  on  board  at 
the  time  of  seizing.  It  is  not  enough  that,  in  consequence  of  the  seizure,  the  contractor 
was  put  to  inconvenience  in  complying  with  his  contract,  and  that  there  ensued  a  delay 
in  the  departure  of  the  mail ;  the  seizure  itself  must  be  a  wilful  obstruction.  Parker  v. 
Porter,  6  L.  180.     Courts,  II.  (g),  1),  No.  3. 

5.  The  seizure  of  any  property,  however  small  the  amount,  is  sufficient  to  give  juris- 
diction and  authorize  proce^ngs  to  final  judgment  Oliver  v.  Chxyifiy  17  L.  28.  Judg- 
ment, XIV.  Nos.  B,7,etaL 

6.  A  claim  for  damages  ex  cofUractu,  held  by  defendant,  who  does  not  himself  com- 
plain, cannot  be  attached.    Leefe  v.  Walker ,  18  L.  1. 

7.  Where  the  sheriff's  return  merely  shows,  that  he  attached  all  the  property  of  de- 
fendant in  the  hands  of  garnishee,  and  no  proceedings  are  had  against  the  latter,  but  the 
suit  is  carried  on  contradictorily  with  an  attorney  appointed  to  represent  defendant,  he 
will  not  be  considered  in  court,  and  the  suit  will  be  dismissed.  Hoey  v.  Pepper^  5  R. 
119. 

8.  When  there  is  no  garnishment,  the  actual  seizure  of  the  property  is  alone  the  basis 
of  the  attachment  and  the  jurisdiction  of  the  court  Pa§e  v.  Generes,  6  A.  551 ;  Stock' 
ton  v.  Doumey,  lb,  581. 

9.  In  cases  of  garnishment,  no  property  can  be  considered  as  covered  by  the  sheriff's 
return  save  that  disclosed  by  the  garnishee's  answers.  When  property,  sold  by  the 
debtor,  has  passed  into  defencUmt's  hands  before  the  attachment,  and  is  not  mentioned  in 
the  garnishees'  answers,  as  belonging  to  the  debtor  or  in  any  manner  under  their  control, 
it  will  be  considered  as  not  covered  by  plaintiff's  attachment,  and  not  subject  to  the 
privilege  resulting  from  his  judgment     Page  v.  Generes^  6  A*  551. 

10.  By  service  of  proper  process,  the  garnishee  becomes  the  custodian  of  the  property 
fi>r  the  purposes  of  the  garnishment  To  render  this  species  of  seizure  valid,  the  law 
does  not  require  the  property  to  be  taken  out  of  the  garnishee's  hands.  Art.  257  C.  P. 
is  to  be  construed  in  connection  with  arts.  246,  250,  251,  263,  264.  Dennistoun  v. 
New  York  Co.,  6  A.  782 ;  Dwighi  v.  MaM(m,  12  A-  846.    Infra,  XL  No.  19. 

11.  Plaintiff's  consent  to  release  the  sheriff  from  any  liability  resulting  from  his  leav- 
ing slaves,  when  attached,  in  the  possession  of  one  to  whom  the  debtor  had  hired  them, 
and  in  whose  employment  there  is  a  keeper  appointed  by  the  sheriff,  in  no  wise  invali- 
dates the  seizure,  though  the  sheriff's  responsibility  be  diminished.  Myere  v.  Myers,  8  A. 
869. 

12.  In  Mississippi,  a  sheriff  may  retain  possession  of  slaves,  when  attached,  as  well  by 
a  keeper  or  overseer,  for  whose  acts  he  is  responsible,  as  by  his  deputies,     lb, 

13.  Attachment  under  mesne  process  can  only  be  made,  either  by  actual  seizure  and 
detention  of  the  property,  or  by  garnishment,  that  is,  service  of  citation  upon  defendant's 
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debtor.     An  exception,  ex  necessitate,  probably  exists,  when  the  creditor  attaches  a  debt 
due  by  himself  to  his  debtor.     NeUon  v.  Simpson,  9  A.  311. 

14.  Though  property,  pending  a  suit  for  its  recovery,  cannot  be  alienated  nor  encum- 
bered to  claimant's  prejudice,  yet,  the  right  of  plaintiff  in  attachment  to  follow  the  prop- 
erty into  the  hands  of  third  persons,  who  have  acquired  rights  from  the  owner  after  the 
attachment,  depends  upon  the  reality  of  the  sheriff's  possession  under  the  writ  Whaun 
V.  Buftify  12  A.  280.    Judgment,  XV.  (a),  2),  No.  11.     Sale,  L  (c),  No.  5. 

15.  The  possession  of  the  sheriff's  keeper  is  the  sheriff's  possession.  But  when 
plaintiff,  who  is  himself  keeper,  suffers  the  property  to  be  taken  out  of  his  possession  by 
defendant's  wife,  into  a  remote  parish,  and  there  to  remain  for  months,  while  defendant 
is  openly  and  to  his  knowledge  offering  it  for  sale,  and  finally  sells  it,  without  opposition 
from  plaintiff,  or  any  measures  taken  by  him  to  regain  possession  as  keeper,  though 
having  ample  opportunity  so  to  do,  he  will  be  equitably  estopped  from  questioning  a 
sale  to  a  bond  fide  purchaser  without  notice.  A  sale  of  the  thing  by  the  sufferance  of 
the  creditor  is  an  abandonment  of  his  pledge.  Creditor,  qui  permittii  rem  venire,  pignus 
dimiuit.  D.  50  L.  17  T.  158  1.  lb.  Evidence,  XII.  (0,  No.  6-  Sale,  V.  (a). 
No.  9. 

16.  A  debtor's  property,  sold  but  not  ddiversd,  or  transferred  bg  a  mere  simukoion 
in  Jraud  of  his  creditors,  is  subject  to  their  attachment.  Jnfira,  VII.  Sale,  III. 
(b),  4),  B.    Obligations,  VII.  (b),  2).    Execution,  V.  (a),  3),  B. 

See  Supra,  U.  (c),  2),  Nos.  7,  20. 

(b)  StocJc  and  Partnership  Proper^. 

1.  The  creditors  of  a  stockholder  cannot  attach  his  portion  0£  any  particular  property 
of  the  corporation  ;  they  must  seize  his  general  interest  therein,  that  is,  his  share  of  the 
capital  stock.      WiUiamson  v.  &noot,  7  M.  31. 

2.  The  share  of  one  of  two  persons,  jointly  interested  in  a  mercantile  adventure,  bat 
with  no  other  community  of  interest,  is,  at  the  close  of  the  adventure,  attachable  in  the 
consignee's  hands  for  his  individual  claim.     Tappan  v.  Brierly,  7  M.  454. 

3.  An  attachment  will  lie  against  a  partner's  share  in  the  partnership  property,  in  a 
suit  against  him  individually ;  but  actual  possession  must  be  taken  of  the  entire  proper- 
ty.    OucuUu  V.  Manxenal,  4  N.  S.  183  ;  Lee  v,  Btdlard,  3  A.  463. 

4.  Attachments  can  have  no  greater  effect  than  executions ;  and,  under  neither  writ, 
ean  an  individual  creditor  of  a  partner  seize  a  particular  asset  of  the  partnership,  nor 
the  interest  of  his  debtor  therein.  He  can  seize  only  his  interest  in  die  partnership. 
Alexander  v.  Bums,  6  A.  704. 

5.  Where  the  goods  of  a  commercial  firm,  established  in  Mississippi,  are  attached 
here  for  the  individual  debt  of  one  of  the  partners,  who  intervene  claiming  the  property, 
the  court,  following  the  laws  of  Mississippi,  will  render  judgment  against  defendant,  and 
restore  the  property  to  interveners,  who  will  be  made  trustees  of  plaintiff  for  any  resid- 
uary interest  in  the  goods  defendant  may  have  afler  liquidation  of  the  partnership 
affairs,  plaintiff's  fight  to  compel  which  by  further  proceedings  will  be  reserved,  ^a- 
ser  V.  Thorpe,  9  A.  618.     Infra,  IX.  (b),  No.  13. 

6.  Property  of  a  partnership,  located  out  of  the  state,  may  be  attached  here  for  the 
hadividual  debt  of  one  of  the  partners.     Barriere  v.  McBean,  12  A.  493. 

7.  The  effects  of  a  partnership,  whose  domicil  is  not  alleged  to  be  out  of  this  state, 
cannot  be  seized  under  an  attachment  against  a  non-resident  partner,  nor  can  his  undi- 
vided interest  in  a  particular  asset  be  seized,  for  this  would  produce  the  same  result  as 
the  seizure  of  the  entire  thing.  Thomas  v.  Lusk,  13  A.  277.  Supra,  II.  (c),  1), 
No.  10. 

8.  Property  of  a  partnership,  all  the  members  of  which  are  non-residents,  may  be 
attached  for  the  individual  debt  of  one  of  the  partners.  An  attachment,  under  such  cir- 
cumstances, for  a  debt  due  a  citizen  of  this  state,  so  far  from  being  against  public  policy, 
is  recommended  as  a  matter  of  remedial  justice  in  favor  of  our  o¥m  citizens.  The  claizD^ 
of  partnership  creditors  or  other  persons  will  be  heard  and  enforced  when  properly  pre- 
sented and  satisfactorily  established.  C.  P.  239,  256  ;  Frost  v.  White,  14  A.  140.  Su^ 
pra,  11.  (c),  1),  No.  6.  Pleading,  I.  (c),  7),  No.  28.  \^Observe  that  the  remedy  of 
attachment  is  given  unthoiU  distinction  to  non-resident  and  resident  creditors.  But  see 
Key  V.  Box,  14  A.  497.] 

See  Execution,  V.  (a),  3),  b.    Obligations,  VI.  (b),  2),  No.  18. 
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(c)  BiUtand  Nates;  Judgments;  and  (Migations  of  Plaintiff, 

1.  Monej  due  plaintiff  may  be  attached  by  any  of  his  creditors ;  the  judgment  debtor 
himself  may  attach  it  in  a  suit  against  plaintiff  for  a  claim  equal  or  greater  in  amount. 
GrQy$<m  v.  Veechey  12  M.  688  ;  Richardson  v.  Gurneyy  9  L.  287. 

2.  Money,  recovered  for  the  use  of  A  by  B,  cannot  be  attached  as  the  tatter's  proper- 
ty by  the  judgment  debtor.     Davis  v.  Taylor^  4  N.  S.  134. 

3.  N^otiable  notes  cannot  be  attached,  by  propounding  interrogatories  to  the  maker, 
after  they  are  put  in  circulation.  From  their  very  nature  they  can  be  attached  only  in 
tvo  ways :  namely,  by  actual  seizure  of  the  notes  themselves,  or  by  attachment  in  the 
hands  of  a  person  holding  them  as  the  debtor^s  property.  C.  P.  246,  et  seq,  ;  14  L. 
449, 514 ;  3  A.  186 ;  4  A.  187.     Execution,  V.  (a),  3),  c,  §  2.     Bills  and  Notes,  1. 

4.  Every  species  of  property  and  all  rights  and  credits  may  be  attached.  Thus, 
partnership  property  may  be  attached  in  a  suit  against  a  partner.  Oliver  v.  Gwiuy  17 
L.28. 

5.  It  is  not  necessary  that  the  bills,  on  which  the  garnishees  are  liable,  should  be 
within  this  state,  nor  that  the  evidence  of  the  debt  should  be  seized.  There  is,  in 
this  respect,  a  wide  difference  between  an  attachment,  and  a  seizure  under  execution. 
Any  debt  due  by  a  resident  to  a  non-resident,  whether  by  note,  acceptance,  indorse- 
ment, or  otherwise,  will  support  an  attachment      Bean  v.  Miss,  Union  Bank,  5  R.  333. 

&  A  judgment  cannot  be  attached  by  a  seizure  in  the  hands  of  the  derk  of  the  court 
by  which  it  was  rendered,  who,  merely  a  keeper  of  the  records,  has  no  legal  possession 
of,  or  control  over,  it     I)aleg  v.  Ounningham^  3  A.  55. 

7.  Where  an  attachment  has  been  levied,  by  seizing  in  the  hands  of  the  alleged  agent 
of  a  judgment  debtor  of  defendant,  the  amount  due  tbe  latter,  plaintiff,  to  establish  legal 
service  of  the  writ,  must  show  the  existence  of  the  judgment,  the  absence  of  the  judg- 
ment debtor,  and  the  agency  of  the  person  in  Whose  hands  the  seizure  was  made.  lb, 

8.  Written  evidences  of  debt,  like  all  corporeal  movables,  must  be  reduced  to  manual 
possession  by  the  sheriff  to  constitute  a  valid  seizure.  If  in  the  hands  of  a  third  person, 
who  cannot  or  will  not  deliver  them  up,  he  must  be  cited  as  garnishee.  Woodworth  v. 
Ltmmerman,  9  A.  524. 

9.  A  debt,  not  evidenced  in  writing,  is  attached  by  making  the  debtor  a  garnishee. 
Without  an  actual  seizure,  or  a  citation  in  garnishment,  there  can  be  no  attachment 
Service  of  a  mere  notice  on  the  clerk,  who  is  the  legal  custodian  of  the  records  of  his 
court,  or  even  on  the  debtor,  against  whom  suit  is  pending,  is  no  more  effective  than 
publication  in  a  newspaper  would  be.     lb, 

10.  A  drafl,  sued  upon  and  filed,  may,  by  garnishment  process  and  interrogatories 
served  upon  the  clerk  of  court,  in  whose  custody  it  is,  be  attached  in  a  suit  instituted  in 
another  court  And,  if  the  clerk's  answers  disclose  possession  of  the  draft,  the  seizure  is 
good,  a  P.  246,  247  ;  EaUr  v.  McMister,  14  A.  821.  Execution,  V.  (a),  8),  c, 
S2,No6.l8,  14,  15. 

11.  Mebrick,  C.  J.,  dissenting.  Papers,  filed  in  a  court,  are  in  the  possession  of 
the  law,  —  in  gremio  legis  —  and,  in  no  legal  sense,  in  the  possession  of  the  clerk,  wh0| 
their  simple  custodian,  has  no  control  over  them.  But  he  alone  can  be  gamisheed,  who 
owes  or  possesses  something  to  which  defendant  is  entitled.  C.  P.  246,  247.  The 
derk,  then,  cannot  be  gamisheed.  Commercial  paper,  once  put  in  suit  and  filed,  loses  its 
n^;otiable  character  and  identity,  becoming  a  part  of  the  record,  and  garnishment  should 
iisue  against  defendant,  and  not  against  the  clerk  or  any  other  officer  of  court  lb.  Ex- 
ecution, V.  (a),  3),  c,  §  2,  No.  11.  [The  concurrence  of  the  chief  justice  in  the  decree^ 
rendered  in  this  case,  was  placed  upon  an  entire^  different  ground.'} 

(d)  Property  subject  to  Another  Jurisdiction  ;  or  FrauduUndy  Obtained, 

1.  Where  a  sheriff  of  another  state,  who  has  acquired  possession  and  a  special  prop- 
erty in  goods  attached,  before  issue  joined  in  the  action,  without  authority  of  law  or  the 
parties  litigant,  ships  the  goods  to  this  state,  to  an  agent  to  sell  at  private  sale,  he  will 
thereby  divest  himself  of  his  special  property,  and,  as  the  original  owner  may  resume  his 
control  oTer  them  here,  they  may  be  seized  by  his  creditors.  Dick  v.  Bailey,  2  A.  974. 
J^fra,  VII.  (c).    Execution,  V.  (a),  6),  a.  No.  1. 

2.  Where  a  creditor  fraudulently  obtains  possession,  in  another  state,  of  property  of 
his  debtor,  who  resided  there,  and  brings  it  clandestinely  into  this  state,  without  the 
latter*s  consent  or  knowledge,  and  immediately  attaches  it,  the  attachment  will  be  dis- 
solved. Plaintiff's  frandttlent  act  cannot  give  jurisdiction  to  our  courts.  PoweU  v. 
McKssy  4  A.  108. 
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8.  Property,  fraudalently  or  forcibly  withdrawn  and  brought  to  this,  from  a  sister, 
state,  a  competent  court  of  which  has  issued  some  order  relative  thereto,  is  not  liable 
here  to  attachment,  so  as  to  defeat  rights  acquired  by  virtue  of  the  previous  order.  The 
prompt  restitution  of  the  property  will  be  ordered,  or  such  decree  entered,  as  will  prevent 
any  right  being  acquired  by  such  fraudulent  attempts.  Paradise  v.  FcoTners'  Bank,  5 
A.  710.    Courts,  II.  (a),  No.  26. 

4.  Property,  already  under  seizure  in  the  hands  of  the  United  States  marshal,  is  be- 
yond the  reach  of  state  process  so  long  as  his  possession  continues,  and  an  attachment 
irom  a  state  court  against  property  so  situated  is  necessarily  inoperative.  Moore  v. 
Withenhurg,  13  A.  22. 

5.  Property,  brought  wrongfully  within  reach  of  the  process  of  our  courts,  cannot  serve 
as  the  basis  of  an  attachment,  which,  were  the  property  otherwise  within  their  jurisdic- 
tion, would  be  sustained.     Gilbert  v.  Bollinger,  14  A.  441. 

6.  Thus ;  plaintiff,  who,  as  well  as  defendant,  was  a  citizen  of  Alabama,  falsely  swear- 
ing, that  the  latter  was  a  citizen  of  Louisiana,  sued  him  here  in  a  federal  court,  and 
under  an  attachment  of  his  property  in  a  country  parish,  brought  it  to  New  Orleans. 
Once  there,  the  suit  in  the  federal  court  was  dismissed,  and  simultaneously  an  attach- 
ment, based  upon  the  truthful  allegation  of  defendant's  non-residence,  was  sued  out 
against  the  property  in  one  of  the  state  courts.    Held,  that  the  suit  must  be  dismissed.    lb. 

See  Supra,  II.  (c),  1),  No.  7.    Infra,  VII.  (c). 

(e)  Heal  Estate  ;  and  the  Sheriff  *s  Return. 

1.  A  suit  on  an  attachment  bond  is  not  a  continuation  of  the  original  suit,  but  a  new 
and  distinct  action  ;  so  that  the  sheriff's  return  in  tHe  latter  cannot  be  amended  during 
the  pendency  of  the  former.     Batton  v.  StiUwell,  10  M.  91. 

2.  When  there  is  no  garnishment,  the  sheriff  must  take  and  keep  possession  of  the 
property,  and  return  in  writing  the  manner  in  which  he  has  executed  the  writ,  with  a 
description  of  the  property.  Page  v.  Geneves,  6  A.  551  ;  Stockton  v.  Downey,  lb, 
581. 

3.  The  sheriff's  return  must  state  all  his  acts  and  doings  under  the  writ ;  so  that  the 
court  may  judge  of  their  sufficiency,  and  whether  they  constitute  a  valid  attachment,  on 
which  the  court  is  authorized  to  proceed  to  judgment  The  use  of  the  word  <'  attach  "  is 
not  sufficient ;  the  conclusion  of  the  sheriff,  that  he  attached,  is  not  to  be  heeded ;  that  is 
his  opinion ;  but  he  is  not  the  judge  of  the  fact ;  he  is  to  state  his  aqts,  and  the  court 
will  decide  upon  their  legal  character.  Jh,     Sheriff,  II.  (b),  l),No.  3. 

4.  A  sheriff  returned,  that  he  had  attached  certain  lots  with  the  buildings  thereon, 
which  were  described,  but  it  did  not  appear,  that  any  seizure  was  made,  or  that  any 
change  of  possession,  real  or  symbolic,  was  attempted,  no  notice  being  given  to  the  ten- 
ants to  attorn,  nor  act  of  possession  being  done  in  relation  to  the  property.  Aflerwards, 
and  previous  to  judgment  upon  this  return  with  privilege  upon  the  property  attached  in 
favor  of  the  attaching  creditor,  the  property  was  sold  under  certain  executory  proceed- 
ings against  the  owner,  and  purchased  by  defendant  bondfde  and  without  notice.  i%U, 
that  he  acquired  a  valid  title  against  the  attaching  creditor.  lb.  Eyidemce,  XXII.  (a), 
Nos.  2,  6,  10. 

5.  When  the  sheriff  has  not  actually  seized,  or  at  least  retained  possession  of,  immov- 
able property,  which  is  afterwards  sold  to,  and  possessed  by,  third  persons,  not  shown  to 
have  notice  of  the  attachment,  they  will  hold  against  the  attaching  creditor,  although  he 
obtain  judgment  under  his  attachment,  (in  the  prosecution  of  which,  however,  he  has 
been  guilty  of  great  laches),  and  issue  execution  against  the  property.  Goodrich  v. 
Pettingcde,  7  A.  665. 

6.  An  attachment,  issued  from  the  former  first  district  court  of  Louisiana,  to  be  levied 
in  the  parish  of  Jefferson,  could  only  be  served  by  the  sheriff  of  that  parish,  while 
the  posting  of  the  attachment  and  citation  was  to  be  executed  by  the  sheriff  of  the  parish 
of  Orleans ;  where,  then,  the  nullity  of  a  judgment  in  such  an  attachment  suit  is  set 
up  by  a  third  person,  because  the  attachment  and  citation  were  not  posted,  the  omission 
cannot  be  proved  by  producing  the  return  of  the  sheriff  of  the  parish  of  Jefferson,  in 
which  the  formality  is  not  mentioned.  The  presumption  will  be,  that  the  formality  was 
executed  by  the  proper  officer,  the  sheriff  of  the  parish  of  Orleans ;  though  this  presump- 
tion may  be  rebutted.     Miihoff  v.  Dewees,  9  A.  550. 

7.  And  where,  in  such  case,  after  the  lapse  of  many  years,  the  return  of  the  sheriff 
of  the  parish  of  Orleans  is  not  produced,  but  it  is  satisfactorily  shown,  that  an  attachment 
and  citation  were  issued  by  the  clerk,  and  that  a  return  was  made  by  the  sheriff,  but  is 
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lost,  the  presamption  will  remain,  that  the  officer  did  his  duty  and  posted  the  writs.     Ih 
Evidence,  III.  (d),  Nos.  8, 14 ;  XXI.  (b),  No.  20 ;  XXII.  (c),  1),  No.  3. 

8.  In  attaching  a  vacant  lot  of  ground  or  tract  of  land,  no  actual  and  corporeal  deten- 
HoD  18  necessary ;  it  were  an  idle  ceremony  which,  it  is  not  to  be  presumed,  was  con- 
templated by  the  law.  The  execution  of  the  writ,  of  itself,  legally  vests  in  the  sheriff 
defendant's  civil  possession ;  and  a  return,  in  such  case,  that  he  has  attached^  is  equivar 
lent  to  a  return,  that  he  has  ieized ;  both  words  convey  substantially  the  same  mean- 
ing.   Boyle  V.  Ferry ^  12  A.  425. 

9.  But  where  defendant  or  his  tenant  has  natural  possession  of  the  property,  it  is 
otherwise,  and  the  rule  in  StockiofCs  qise,  suprOy  No.  2,  would  apply.     lb. 

See  Bifra,  YU.  (c),  No.  15. 

VII.  Op  the  Conflict  between  the  Attaching  Cheditob  and  Third  Persons. 

(a)  In  General 

1.  Where  A's  agent,  real  or  pretended,  drew  bills  on  him  which  were  indorsed  by  B, 
who  sold  them  and  purchased  a  cargo  with  the  proceeds,  which  he  shipped  to  A,  who 
declined  receiving  it,  denying  the  authority  of  the  drawer,  and  suffered  the  bills  to  be 
protested,  and  afterwards  a  third  person  sold  the  cargo  and  shipped  a  return  cargo  for 
the  account  and  risk  of  the  owners  of  the  outward  cargo,  and  B,  after  paying  the  pro- 
tested bills  which  were  returned,  received  the  return  cargo,  it  cannot  be  attached  by  a 
creditor  of  A.     Harrod  v.  Glenmey  6  M.  685. 

2.  Where  the  owner  of  property  has  lost  his  control  over  it,  and  cannot  change  its 
destination,  Ids  creditors  cannot  attach ;  but  whenever  the  owner  can  sell  and  deliver, 
the  creditor  may  seize.  4  N.  S.  667 ;  7  N.  S.  139  ;  4  L.  183 ;  15  L.  461 ;  18  L.  321, 
447 ;  2  R.  251 ;  5  R.  124 ;  12  R.  409 ;  3  A.  78 ;  8  A.  45. 

3.  If  an  attorney,  in  collecting  a  debt,  take  an  obligation  payable  to  himself,  and  give 
up  the  old  one,  for  the  benefit  of  the  principal  who  ratifies  the  transaction,  a  creditor  of 
the  attorney  cannot  attach  the  obligation  as  the  property  of  the  latter.  Badgers  v* 
Eend^f  2  L.  599.     But  see  Mandate,  II.  (b),  -No.  6. 

4.  Plaintiff,  to  repel  the  claim  of  an  intervening  party,  is  not  bound  to  show  that  the 
property  attached  belongs  to  his  debtor.  It  is  sufficient  to  show  it  does  not  belong  to 
the  claimant.     Shcomb  v.  Breedhve,  8  L.  146. 

5.  Garnishees  cannot  set  up  against  defendant  compensation  which  does  not  take  place 
by  mere  operation  of  law.  Thus ;  where  garnishees  owed  defendant  a  balance  for  account 
of  sales  and  property  on  hand,  and  set  up  compensation  for  notes  and  interest  due  them 
as  legatees  of  their  deceased  brother :  held,  that  this  debt  is  not  extinguished  by  com- 
pensation, and  the  property  and  funds  in  their  hands  are  liable  to  plaintiff's  attachment 
against  defendant     JEictnchard  v.  Cole,  8  L.  159. 

6.  Where  defendant,  in  a  running  account  with  interveners,  claiming  the  property  at- 
tached, have,  after  receiving  it,  credited  them  with  its  net  proceeds,  the  intervention  will 
be  dismissed.     Carman  v.  Anderson,  15  L.  135. 

7.  Plaintiff  can  have  no  higher  or  better  right  to  the  property  attached  than  his 
debtor,  unless  he  can  show  some  fraud  or  collusion  by  which  his  rights  have  been  im- 
paired. Liens  or  privileges,  existing  on  the  property,  must  be  respected.  Hepp  v. 
Giover,  15  L.  461 ;  Deloaeh  v.  Jones,  18  L.  447  ;  Frazier  v.  Willcox,  4  R.  517. 

8.  Intervenors,  who  base  their  claim  to  the  property  on  a  contract  of  consignment, 
which  presupposes  the  existence  of  a  debt,  must  prove  such  debt.  Blackly  v.  Matlock, 
3  A.  366. 

9.  Where  the  payee  of  several  notes  assigns  all  but  one,  which  is  attached  by  plaintiff, 
the  latter  cannot  pretend,  as  against  the  assignees  of  the  other  notes,  greater  rights  than 
the  assignor  himself;  and  since,  as  between  him  and  his  assignees,  any  offset  upon  the 
notes  would  be  properly  imputable  to  the  one  not  assigned  rather  than  those  assigned, 
plaintiff  stands  in  no  better  position  and  must  suffer  the  imputation  to  be  made  in  like 
manner.    Newton  v.  Gray,  10  A.  67. 

10.  Although  a  principal,  whether  known  or  unknown  to  consignees,  may  hold  them 
to  an  account  for  his  property  shipped  to  them  by  his  agent,  yet,  where  he  has  not  pre- 
sented himself  with  any  claim,  nor  sent  them  any  communication,  and  they  advance  to 
the  ag^t>  crediting  his  account  with  the  proceeds  of  the  shipment,  in  accordance  with 
instmctions  from  him  at  the  time  of  shipment,  the  proceeds  cannot  afterwards  be  claimed 
by  the  principal  nor  attached  by  his  creditors.     BuUitt  v.  Walker,  12  A.  276. 

11.  Thus;  garnishees,  to  whom  defendant's  produce  was  shipped  by  his  agent,  were 
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instruded  bj  the  latter  to  credit  his  accoant  with  the  proceeds  and  to  make  accoant  sales 
for  account  of  defendant  The  produce  had  been  bought  §or  defendant  and  partially  paid 
for  with  his  funds  by  his  agents  who,  however,  was  in  advance  to  him  for  the  price. 
IfeU  that,  though  from  the  mention  cf  defendant's  name  in  the  bills  of  lading  and  letter 
of  advice  the  garnishees  had  notice,  that  defendant  was  interested  in  the  shipment,  jefc 
they  were  not  bound  to  protect  him  from  a  misappropriation  of  his  funds  by  his  agent ; 
and  as  defendant  had  never  communicated  with  them,  nor  presented  himself  with  aay 
claim,  they  could  not,  afler  payment  of  the  agent*s  drafts  on  them  to  the  full  amount  oi 
the  proceeds,  be  compelled  to  pay  them  a  second  time  to  defendant,  or  plainti&,  his 
attaching  creditors.     lb. 

12.  But  when,  in  such  case,  the  garnishees  have  been  served  with  process  before  the 
sale  of  the  produce,  they  t^ill  be  liable  to  plaintiffs,  unless  they  establish  a  lien  on  the 
produce  in  favor  of  the  agent  entitling  him  to  its  proceeds  in  preference  to  defendant,  the 
owner.  And,  as  plaintiffs'  rights  under  their  attachment  are  fixed  by  the  garnishment, 
it  will  be  equally  out  of  the  power  of  defendant,  or  his  agent,  to  divert  the  fund  attached 
by  changing  the  balance  of  their  account,  or  to  prejudice  plaintiffs  by  charges,  correct  or 
otherwise,  after  the  attachment.     lb, 

13.  The  rights  of  parties  must  be  determined  by  the  state  of  things  existing  at  the  time 
the  attachment  is  levied  Neither  can  the  rights  then  existing  be  defeated^  nor  those^  not 
then  existing^  be  created^  nor  those^  but  inchoate^  perfected^  bg  any  matters  mbseqtiently  oc- 
curring,     SuprOj  II«  (a),  No.  8.     io/ra,  X.  (a),  No.  16 ;  XI* 

(b)   Gofisignees,  Pledgees,  and  Others,  claiming  for  Advances. 

1.  When  a  consignee  has  accepted  and  paid  exchange  drawn  on  him  against  a  ship- 
ment of  goods,  marked  in  his  name,  but  the  bills  of  lading  of  which  designate  the  consign- 
or as  owner,  the  tatter's  creditors  may  still  attach  the  property  while  on  shipboard. 
Wbolseg  v.  Cenas,  1  M.  26. 

2.  A  consignee's  claim  for  advances  is  superior  to  that  of  an  attaching  creditor,  where 
the  former  has  received  the  bill  of  lading  previous  to  the  attachment.  But  proof  of  sacfa. 
advances  will  not  defeat  the  attachment  of  the  latter,  who  will  be  entitled  to  any  surplus 
after  payment  of  the  advances  and  necessary  expenses.  9  M.  297,  316 ;  2  N.  S.  104 ; 
2  R.  342. 

3.  Goods  shipped  cannot  be  attached  by  the  shipper's  creditor  after  they  reach  the 
hands  of  the  consignee,  who  has  made  advances  on  the  expectation  of  receiving  thenou 
McNeill Y.  Glass,  1  N.  S.  261 ;  McGregor  v.  Barker,  12  A.  289. 

4.  The  holder  of  property  attached,  if  merely  in  his  hands  to  secure  a  particular  dis- 
bursement, cannot  claim  a  lien  for  a  general  balance  of  account.  SkiUman  v.  Beihang^  2 
N.  S.  104. 

5.  An  attaching  creditor  is  preferred  to  the  consignee,  unless  the  latter  have  received 
a  bill  of  lading  prior  to  the  attachment    Lee  v.  Davis,  3  L.  562. 

6.  The  consignee,  who  claims  a  privilege  for  advances,  must  show  affirmatively,  that 
the  property  was  at  his  disposal,  or  that  he  had  received  a  bill  of  lading  or  letter  of 
advice  previous  to  the  seizure.  C.  C.  3214  ;  acts  17  February,  1841,  No.  21 ;  8  March, 
1841,  No.  72 ;  Jlgde  v.  Smith,  12  L.  144 ;  Magoun  v.  Davis,  8  A.  315. 

7.  Gambhees  cannot  claim  a  privilege  on  goods  in  their  hands,  when  they  have  not 
made  advances  on  the  identical  goods  attached.     Gardiner  v.  Smith,  12  L.  370. 

8.  But  where  they  are  creditors  of  a  jfibno,  whose  property  is  attached  in  their  hands 
by  a  creditor  of  an  individual  partner,  they  will  be  preferred  to  him.  lb. 

9.  Factors  cannot  claim  a  lien  on  moneys,  or  property,  for  a  general  balance  of  ac- 
count against  the  owner,  over  an  attaching  creditor.     Grog  v.  BUdsoe,  13  L.  491. 

10.  An  acceptance  by  factors  of  defendants  drafts,  under  his  agreement  to  ship  them 
cotton  for  which  bills  of  lading  are  received  before,  will  defeat  the  attachment.  C.  C. 
3214 ;  ISirpin  v.  Reynolds,  14  L.  473. 

11.  A  promise  by  garnishees  to  pay  defendant's  bills  can  give  them  no  right  oa 
his  funds,  coming  into  their  hands,  to  the  prejudice  of  third  persons.  Burke,  v.  Taylor, 
15  L.  236     Compensation,  III.  No.  11. 

12.  Where  cotton  is  shipped  in  the  usual  course  of  business,  to  pay  advances  pre- 
viously made  by  consignees,  who  are  entitled  to  a  privilege,  the  shippers  have  no  further 
control  over  it,  and  their  creditor  cannot  attach  it.  C.  C.  3214 ;  Powell  v.  Aiken,  18 
L.  321 ;  Lambeth  v.  TumbuU,  5  R.  268. 

13.  Cotton,  pledged  to  a  bank  to  secure  a  loan,  and  delivered  to  its  agent,  who 
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ships  it  to  a  factor,  to  be  sold  to  reimburse  1;he  loan,  is  subject  to  the  bank's  Hen  and 
cannot  be  attached  in  the  consignee's  hands.     Deloach  v.  Jones,  18  L.  447. 

14  To  defeat  a  consignee's  privilege  on  property  in  his  hands,  for  acceptances  made 
on  ^th  of  the  consignment,  the  consignor's  creditor  must  show,  that  the  acceptances 
were  not  made  in  good  faith,  and  that  the  consignee  is  not  bound  to  pay  them.  Lamheth 
▼.  l\tmhiBy  5  R.  264. 

15.  When  garnishees,  to  secure  a  debt  due  them  by  a  partnership,  of  which  defendant 
was  a  member,  hold  notes  originally  belonging  to  him,  but  with  his  sanction  pledged  as 
partnarsbip  assets,  although  the  pledge  be  informal,  they  will  be  preferred  to  plaintiff,  an 
individual  creditor  of  defendant  C.  C.  2794.  But,  defendant  having  purchased  all  the 
partnership  property  subject  to  payment  of  its  debts,  of  which  none  appeared  to  be  out- 
standing,  plaintiff's  attachment  was  reserved  upon  the  surplus  in  the  garnishees'  hands, 
without  prejudice  to  partnership  creditors.     MorUross  v.  Byrd,  6  A.  519. 

16.  It  is  not  unusual  in  this  market  for  holders  of  bills  of  lading  to  transfer  them  as 
security  for  the  acceptance  of  bills  of  exchange,  drawn  on  shipments  of  produce.  Where, 
then,  an  intervenor,  to  whom,  to  secure  his  advances,  defendant  had  negotiated  bills  of 
lading,  pledged  them  with  a  third  person,  to  secure  bills  of  exchange  drawn  by  the  latter, 
the  intervenor's  privilege  for  his  advances  will  not  be  defeated  by  an  attachment  of  de- 
fendant's creditors.     HiU  v.  Simpson,  8  A.  45. 

17.  Defendants  in  another  state  were  authorized  to  draw  upon  a  party  in  England 
agaioet  tobacco  consigned  vid  New  Orleans,  as  soon  as  received  by  his  agent  in  the  lat- 
ter place.  Bills  so  drawn,  without  purporting,  however,  to  transfer  the  tobacco,  and 
without  an  assignment  of  the  bills  of  lading,  were  discounted  by  an  intervenor.  The 
tobacco  having  been  attached  here  by  plaintiff,  a  creditor  of  defendants,  in  the  hand^ 
of  the  agent  of  the  drawee,  the  latter,  who  had  paid  some  of  the  bills,  refused  to  accept 
the  others.  MM,  that  plaintiff  is  entitled  to  be  paid  in  preference  to  the  intervenor, 
who  daima  the  tobacco  as  the  holder  of  the  protested  bills,  discounted  on  the  faith  of  the 
shipment  and  under  the  authority  to  draw.     McGregor  v.  Barker,  12  A.  289. 

18.  The  intervenor,  in  such  case,  has  no  privilege  upon  the  tobacco,  of  which,  neither 
hinaself,  nw  by  an  agent,  has  he  ever  had  any  possession,  actual  or  constructive.  He 
purchased  the  bills,  not  looking  to  the  shipment  for  security,  but  to  the  drawee's  personal 
credit,  and  upon  the  faith  of  his  acceptance,  or  the  belief  that  he  would  accept,  payable 
at  all  events.  But  the  iatter^s  faUure  to  fulfil  his  engagement  can  give  no  privilege  to 
the  intervenor,  nor  can  he  claim  a  subrogation  to  the  drawee's  privilege  under  the  evi- 
dence.   JL 

19.  In  each  caae,  to  give  the  bill-holder  an  interest  in  the  tobacco  sufficient  to  defeat 
attaching  creditors,  it  should  at  least  have  been  held  by  the  consignee  or  his  agent,  under 
agreement  with  the  consignor^  for  the  benefit  of  the  bill-holder,  so  that  the  latter  would 
look  to  the  fund  for  pa3rment,  and  not  the  consignee's  personal  credit.     A 

See  PuYiLSOB,  III.  (b)  ;  (d). 

(c)  AsHgnments  and  Sales  hy  Debtor  ;  and  Property  Fraudulentiy  Acquired. 

1.  As  long  as  property  sold  by  the  debtor  is  not  delivered  to  the  vendee,  creditors 
may  attach ;  so,  as  long  as  no  notice  is  given  of  the  assignment  of  the  debtor's  claims 
agahist  a  third  person,  they  are  liable  to  attachment  8  M.  222  ;  4  M.  25  ;  5  M.  23  ; 
7  M.  24;  9  M.  296,  408  ;  1  N.  8.  261 ;  2  N.  S.  98  ;  14  L.  508  ;  14  A.  488.  Sale, 
ni.  (b),  4),  B ;  VIII.  (b).     Possession,  I.  No.  18. 

2.  An  attaching  creditor  has  a  right  to  call  for  proof  of  the  assignment  opposed  to 
him.    Maker  v.  Brown,  2  L.  494.  ^ 

3.  And,  where  a  full  consideration  has  not  been  given  for  the  assignment,  the  attach- 
ment will  hold  good  for  the  surplus,     lb, 

4.  The  rule,  that,  where  a  debtor  may  sell,  a  creditor  may  attach,  is  confined  to  cases 
where  the  debtor  once  had  the  property  of  the  goods,  and  still  retains  it  as  to  his  credit- 
ots,  akhoogh  he  may  have  lost  it  as  to  his  vendee,  as  in  the  ease  of  a  sale  not  followed 
hj  delivery.     GoMquet  v.  Johnson,  2  L.  518. 

5.  Where,  under  an  agreement  to  sell,  delivery  is  obtained  by  fraudulent  pretences, 
the  posaeisor  aequirea  no  interest  that  can  enable  his  creditor,  who  seizes  the  property,  to 
hold  it  against  the  true  owner,  lb. ;  9  L.  486;  4  A.  95 ;  8  L.  282.  Obligations,  III. 
(b),  8),  Na  8.     Sa£,e,  V.  (a).  No.  4. 

6.  An  attaching  creditor  cannot  be  affected  by  a  simulated  transaction  of  his  debtor, 
cfected  to  secnre  a  preference  to  another  creditor.     Price  v.  Bradford^  4  L.  86. 

18 
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7.  The  attaching  creditor  will  have  a  preference  over  the  consignee,  who  claims  the 
property  in  payment  of  a  debt  due  hj  the  consignor,  when  the  attachment  is  levied 
before  delivery  to,  and  possession  by,  the  consignee.     WtUon  v.  Smithy  12  L.  375. 

8.  A  delegation  of  the  proceeds  of  sales  of  property,  for  the  discharge  of  a  debt,  can- 
not place  the  delegated  creditor  in  a  better  situation  than  an  actual  purchase  and  pay- 
ment of  the  price ;  and  neither,  without  delivery,  can  avail  against  an  attaching  credit- 
or,    lb, 

9.  The  possession  of  the  master  of  the  vessel  is  that  of  the  consignor,  and  when  the 
consignee  has  made  no  advance  on  the  property,  and  has  neither  possession  nor  a  priv- 
ilege under  the  code,  the  attaching  creditor  will  take  it  in  preference.     lb, 

10.  An  inter venor,  on  whose  credit  and  acceptances,  given  for  the  price,  defendant 
has,  by  fraudulent  pretences,  purchased  goods,  and  who,  on  discovering  the  fraud,  with 
defendant's  consent,  takes  them  into  his  possession  before  they  are  attached,  may  be  sfud 
to  be  subrogated  to  the  right  of  the  vendors,  and  so  is  entitled  to  recover.  jSL  John  v. 
Sanderson,  15  L.  346. 

11.  The  intervener,  in  such  case,  who  has  taken  the  goods  on  account  of  defendant's 
insolvency,  may  recover  without  proving  payment  of  his  acceptances,  for  he  hais  an  in- 
terest in  dischai^g  them,  and  is  entitled  to  the  same  relief  as  a  surety  before  making 
payment     lb, 

12.  An  intervener  may  show,  that,  before  the  attachment  issued,  defendant  had  sold 
the  property  to  persons  from  whom  the  intervener  purchased  it  Shieldt  v.  Perry^  16 
L.  463. 

13.  A  sale  of  a  stock  of  goods,  although  by  notarial  act,  if  in  fraud  of  creditors,  is 
void,  and  the  goods  may  be  attached  and  sequestered  in  the  vendee's  hands,  by  a  cred- 
itor of  the  vendor  having  the  vendor'^  privilege.     Meeker  v.  Hayt,  18  L.  19. 

14.  Where  a  surviving  partner,  to  secure  a  debt  of  the  firm  to  interveners,  transfers 
property  to  them,  and  afterwards  becomes  a  member  of  a  new  firm,  a  creditor  of  the 
latter  cannot  attach  the  property.     Powell  v.  Atken^  18  L.  321. 

15.  Defendant  had  sold  and  delivered  cotton  to  the  intervener  for  a  note,  which,  at 
maturity,  was  not  paid.  The  sheriff's  return  recited,  that  he  had  attached  the  cotton, 
which  was  subsequently  released  on  bond  by  intervener's  consignee.  Held,  that  de- 
fendant's privilege  as  vendor  was  not  attached,  and  that  the  lien,  if  any  existed,  attached 
to  the  cotton,  and  was  lost  by  the  intervener's  subsequent  sale  thereof.  Sloeomb  v.  &al 
JEstate  Bank,  2  R.  92. 

16.  A  debt  due  defendant  by  a  mortgage  note,  although  transferred  by  notarial  ad, 
duly  registered,  may  still  be  attached  before  notice  of  the  transfer  to  the  maker  of  the 
note.     Hazard  v.  Agricultural  Bank,  1 1  R.  326. 

17.  Notice  of  the  assignment  of  a  claim  is  sufficient  to  defeat  its  subsequent  attach- 
ment, if  derived,  it  matters  not  how,  from  the  assignee  or  his  agent,  and  if  it  disclose  a 
complete  divestiture  of  the  assignor's  title,  the  assignment  being  for  a  valuable  con- 
sideration.    Bank  of  St,  Mary  v.  Mort&n,  12  R.  409.     Salb,  VIII.  (b),  No.  7. 

18.  Merchandise  sold  on  a  credit,  for  the  price  of  which  the  purchaser's  notes  have 
been  received,  or  contracted  to  be  sold  for  cash,  where  the  price  is  not  actually  paid, 
while  still  in  the  possession  fj^  the  vendors,  is  liable  to  attachment  for  their  debts.  C.  C. 
1917 ;  Lee  v.  BuUard,  3  A.  462. 

19.  An  attachment  by  a  creditor  of  a  fraudulent  vendee  of  real  estate,  not  proved  to 
have  had  notice  of  the  nature  of  the  vendee's  title,  levied  on  the  property  while  in  pos- 
session of  his  debtor,  will  hold  it  against  creditors  of  the  fraudulent  vendor.  Stockton 
V.  Oraddtck,  4  A.  282.    Mortgagb,  VI.  (c),  3),  No.   2.     Sale,  V.  (a).  No.  1. 

Registbt,  III.  (b),  No.  3, 

• 

(d)  Stipulations  Pour  Autrui ;  or  Property  of  Debtor  Appropriated  or  Consigned  for 

Benefit  of  Third  Persons, 

1.  If  a  consignor  direct  his  goods  to  be  sold  to  pay  a  debt  due  a  creditor,  and  the  con- 
signee promise  the  latter  to  do  so,  and  be  made  agent  to  take  charge  of  the  goods,  thej 
cannot  be  attached  by  another  creditor.     Armor  v.  Gockbum,  4  N.  S.  667. 

2.  Where  a  debtor  sends  drafts  to  his  agent,  to  collect  and  remit  the  proceeds  to  cer- 
tain creditors,  tbjs  proceeds,  before  they  are  thus  remitted  by  the  agent,  may  be  attached 
by  other  creditors ;  for,  until  remitted,  they  are  the  debtor's.  Wilson  v.  lAzardi^  15 
L.  255. 

• 

3.  Where  an  intervener  receives  the  proceeds  of  cotton  attached  by  defendants,  by  an 
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order  on  their  attorneys,  to  be  credited  in  defendants'  account  with  the  intervenor,  to 
whom  thej  are  indebted,  defendants  will  be  bound  by  their  order ;  and,  as  it  is  no  longer 
in  their  power  to  change  the  destination  of  the  proceeds,  the  right  thus  vested  in  the 
intervenor,  previous  to  an  attachment  by  defendants'  creditors,  cannot  be  destroyed. 
Pawea  v.  Atken,  18  L.  321. 

4.  Where  a  garnishee,  having  in  his  hands  certain  notes  belonging  to  defendant,  is 
directed  by  the  latter's  written  order  to  pay  a  part  of  the  proceeds  thereof,  when  col- 
lected, to  an  intervenor,  the  notes,  even  afler  an  acceptance  by  the  garnishee  of  the 
Older  in  the  intervener's  favor,  may  be  attached.  The  notes,  not  yet  collected,  are  not 
affected  by  the  order,  which  is  not  a  transfer  of  any  portion  thereof,  but  a  mere  direction 
bow  to  dispose  of  their  proceeds  when  collected.  Even  if  regarded  as  a  transfer,  it  would 
be  imperfect  without  notice  to  the  debtor.  Branch  Bank  v.  Krafts  18  L.  565.  \_But 
tku  ease  weu  decided  upon  another  point.     Plejlding,  YIII.  (e).  No.  2.] 

5.  Where  a  debtor  consigns  property,  with  instructions  to  apply  its  proceeds  to  the 
payment  of  certain  creditors,  with  whom  the  consignee  agrees  so  to  do,  the  property,  or 
its  proceeds,  being  beyond  the  debtor's  control,  Qannot  be  attached.  Cutters  v.  Baker,  2 
A.  672.     Pbiyilegb,  III.  (d),  2),  a.  Nos.  14,  16. 

6.  Where  no  constructive  possession  or  privilege  has  been  acquired  by  interveners, 
and  nothing  has  occurred  either  to  create  on  the  part  of  defendant's  factor,  who  has 
received  the  property,  an  implied  obligation  to  hold  it  for  interveners,  or  to  divest  their 
debtor^s  control,  his  creditors  may  attach.     Goodhue  v.  MeCflarty,  3  A.  56. 

7.  Defendant  wrote  to  interveners,  advising  them,  that  he  had  shipped  produce  to 
his  factor,  to  be  reshipped  to  them,  and  that  he  had  drawn  on  them  for  a  certain  sum. 
Defendant's  draft  was  forwarded  to  intervenors,  with  a  bill  of  lading  in  favor  of  the  factor 
alone,  who  was  directed  to  reship  the  consignment  to  intervenors,  who  accepted  and  paid 
the  draft.  After  the  bill  of  lading  had  been  forwarded,  the  produce  in  the  factor's  hands 
was  attached  by  plaintiff;  hM^  that  the  receipt  of  the  bill  of  lading  gave  no  constructive 
possession  or  privilege  to  intervenors,  who  had  accepted  defendant's  draft  on  the  faith  of 
his  representations,  that  the  shipment  should  go  forward,  and  not  upon  any  possession ; 
that  the  factoids  possession  was  defendant's  possession,  the  former  never  having  been  in- 
tervenors' agent,  and  that  plaintiff's  attachment  must  hold.     lb, 

8.  If,  in  such  case,  the  factor  had  written  to  intervenors,  and  advised  them  of  the  re- 
ceipt of  the  orders  and  his  intention  to  fulfil  them,  and  intervenors  had  acted  on  such 
advice,  or  if,  perhaps,  the  factor  bad  known  that  the  draft  on  them  had  gone  forward, 
they  would  have  held  the  property  against  plaintiff,   lb.    Mandate,  Y.  (b),  l),No.  13. 

9.  By  the  common  law,  if  a  debtor  send  property  to  his  factor,  who  agrees  to  sell  it, 
and  with  the  proceeds  pay  certain  creditors  of  the  former,  the  debtor  is  stripped  of  all 
aothoritj  as  owner,  the  legal  title  being  vested  in  the  factor,  and  an  equitable  title  in  the 
creditors,  whose  previous  assent  is  unnecessary  to  prevent  other  creditors  from  attach- 
ing, the  stipulations  being  beneficial  t6  them,  and  their  acceptance  therefore  presumed. 
Oliver  V.  take^  3  A.  78 ;  Hopkins  v.  Pratt^  7  A.  336.    Obligations,  III.  (b),  2),  No.  9. 

10.  The  trust  thus  created  in  favor  of  the  creditors  cannot  be  destroyed  either  by  the 
debtor,  or  the  trustee  to  whom  the  property  is  delivered.  And  an  attachment  by  other 
eredilors  will  be  sustained  only  on  proof,  that  the  parties,  for  whose  benefit  the  stipula- 
tions were  made,  declined,  after  notice,  to  avail  themselves  of  them.     lb, 

11.  Defendant  delivered  personal  property  to  intervenor,  agent  of  one  of  his  creditors, 
mider  an  agreement,  that  intervenor  should  sell  it,  and  apply  the  proceeds  to  the  debt, 
the  sorplus,  if  any,  to  be  paid  to,  the  deficiency,  if  any,  to  be  paid  by,  defendant  HeM^ 
that  there  was  no  sale,  or  dation  en  paiement,  there  being  no  price ;  nor  jet  a  pledge,  the 
delivery  not  being  accompanied  by  an  act  either  in  public  form,  or  under  private  signa- 
ture; and  that  the  property  was  still  liable  to  attachment  by  defendant's  creditors. 
a  C.  3124, 3125 ;  act  1852,  No.  25,  §  2 ;  EoUins  v.  Watson,  8  A.  435.  Pledge,  I. 
(a),  2),  No.  1 ;  3),  Nos.  5,  6. 

12.  Where  a  debtor  ships  to  a  garnishee  in  New  Orleans  cotton,  of  which  the  pro- 
ceeds are  to  be  forwarded  to  a  creditor  in  New  York,  and  it  is  to  be  inferred  from  the 
gamiflhee's  answers,  that  he  had  written  to  such  creditor,  who  had  accepted  the  arrange- 
ment before  an  attachment  by  another  creditor,  the  attachment  falls.  WtlUams  v.  Finer, 
10  A.  277. 

IS.  When  defendant  has  lost  all  control  over  a  fund,  the  appropriation  of  which  to  a 
partictthir  debt  he  cannot  oppose,  an  attaching  creditor,  who  claims  through  him  by  pro- 
cess levied  after  the  control  has  lawftilly  passed  from  him,  has  no  better  right  to  defeat 
its  dealinatioo.     Oammaeh  v.  Floyd,  10  A.  351. 
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14.  Thus  ;  an  intervenor  discounted  a  bill  accepted  bj  defendant^  who,  to  protect  an 
accommodation  indorser,  moitgaged  to  the  latter  in  another  state  personal  property. 
The  indorser  shipped  the  property  with  bills  of  lading  in  his  own  name  to  consignees 
here,  who  were  instructed  to  sell  and  apply  the  proceeds  to  the  payment  of  the  bill,  the 
balance,  if  any,  to  be  paid  to  defendant.  Through  the  latter  a  sale  was  eflfected,  and  a 
portion  of  the  price,  sufficient  to  meet  the  bill,  was  paid  to  the  consignees,  who,  with 
defendant's  consent,  wrote  to  the  indorser,  promising  to  apply  the  amount  to  the  pay* 
ment  of  the  bill.  The  proceeds  were  afterwards  arrested  in  the  hands  of  the  con- 
signees by  a  creditor  of  defendant,  when,  on  interrention  by  the  discounter,  it  was  kddy 
that  the  latter  was  entitled  to  the  fund*     lb, 

15.  The  creditor's  right  to  attach  continues,  and  ceases  with  the  debtor's  right  to  ocm* 
trol  his  property*     Canery  v.  WM,  12  A.  282. 

16.  Thus ;  defendants,  a  Arm  in  this,  having  a  branch  of  their  house  in  another,  state, 
were  indebted  to  intervenor,  to  whom  the  branch  promised,  if  the  money  were  not  paid 
by  a  certain  time,  to  transfer  certain  notes.  The  money  not  having  been  paid,  the  not^s, 
drawn  to  the  order  of  defendants,  were  indorsed  by  the  branch  and  transmitted  to  the 
garnishee  with  instructions  to  collect  and  place  to  the  credit  of  intervenor,  which  the 
garnishee  promised  to  do.  But,  before  intervenor  had  been  informed  of  what  had  been 
done  in  his  behalf,  or  his  account  with  defendants  had  been  debited  with  the  notes  8ent» 
they  were  attached  by  plaintiff  in  the  garnishee's  hands.  /Mc^  that  the  notes,  being 
sent  here,  payable  to  defendants,  must  be  regarded  as  their  assets,  their  control  over 
which  did  not  cease  until  intervenor's  accentance  thereof,  until  which,  even  if  the  de- 
livery thereof  to  the  garnishee  be  regarded  as  a  stipulation  pour  atUrui,  the  same 
was  subject  to  revocation.  C.  C.  1884,  1896;  lb.  Oalioationb,  VH.  (b),  1), 
No.  4. 

17.  Defendant  shipped  cotton  to  his  agents,  the  garnishees,  with  instructions  to  sell  as 
soon  as  advisable,  and  pay  over  the  proceeds  to  his  creditor,  the  intervenor.  The  gar- 
nishees communicated  the  instructions  to  the  latter,  offering  to  sell  at  onoe,  but  advising 
a  delay,  which  he  directed.  Some  time  after,  the  garnishees  sold  the  cotton,  which» 
however,  before  being  weighed  or  delivered,  was  attached  by  plaintifl^  a  creditor  of  de* 
fendant.  Held,  that  intervenor  is  entitled  to  the  preference.  BumMe  v.  McKifdey^ 
12  A.  505. 

18.  In  such  case,  the  stipulation  p€vr  €CVEtiru\  contained  in  defendant's  instmctions  Co 
the  garnishees,  having  been  accepted  by  intervenor,  for  whose  benefit  the  stipulation 
was  made,  could  no  lopger  be  revoked  by  defendant.  C.  C.  1884.  From  the  moment 
of  this  acceptance,  the  garnishees  became  the  trustees  of  intervenor,  who  acquired  a 
vested  interest  in  the  property,  to  which  defendant,  having  lost  his  control  thereof,  could 
no  longer  give  a  different  destination.  And  his  other  creditors  could  have  bo  greater 
rights.     /& 

19.  The  creditors  of  a  consignor  cannot  attach  in  his  consignee's  hands  the  consign* 
ment ;  first,  when  made  with  express  instructions  to  pay  its  proceeds  to  a  third  persoD, 
who  has  accepted  the  stipulation  in  his  favor ;  second,  when,  although  made  without  in- 
structions, the  consignee  promises,  in  pursuance  of  subsequent  orders,  to  pay  the  pro- 
ceeds to  a  third  person.  A  right  of  action  exists  in  favor  of  the  third  party  against  the 
consignee  in  both  cases,  arising,  in  the  first,  from  a  stipulation  d^'OnUrui^  and,  in  the 
second,  from  a  new  contract  and  express  promise*.  C.  G.  1884.  But  when  no  siich 
right  of  action  exists,  the  property,  being  still  under  the  consignor's  control,  may  be 
attached  by  his  creditors.     Dctsen  v.  Brauftiy  18  A.  551. 

20.  So,  when  a  consignment  is  made  without  accompanying  or  subsequent  instrue* 
tions,  and,  upon  presentation  of  a  draft  drawn  against  the  proceeds,  the  consigneea, 
although  expressing  a  willingness,  that  the  holders  should  receive  tlie  fund,  yet  r^use  to 
incur  a  legal  obligation  to  that  effect,  or  to  accept  the  draft,  the  other  creditors  of  the 
consignor  may  attach  the  proceeds.     C.  C.  1750 ;  3. 

21.  For  the  effect  of  foreign  assianfnenis  for  the  benefU  of  creditorsy  see  OBuaATiONS, 
VI.  (b),  2)  ;  3).     Trust,  XL  (b). 

See  Supra,  (b),  No.  19.  Mandate,  V.  (b),  7),  No.  10.  Execution,  V.  (a),  3), 
Dy  §  1,  No.  16. 

VIII.  Of  the  Motion  to  Dissolve. 

1.  Defendant,  afler  bonding  the  property,  may  still  move  to  dissolve  the  attachment. 
1  M.  194;  14  L.  82  ;  2  A.  154;  13  A.  549. 

2.  On  a  motion  to  dissolve,  no  inquiry  can  be  made  as  to  the  existence  of  the  debt; 
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that  qoestion  can  only  be  gone  into  ia  the  trial  on  the  merits.     Msher  v.  Tcu/lor,  2  M. 
70,  lid.     Abrest,  I.  Na  3. 

3.  It  is  too  late,  after  an  appearance  and  answer  foj  defendants  and  a  trial  on  the 
m^ta,  to  move  to  set  aside  an  attachment  Wettson  ▼.  McASister,  7  M.  368 ;  Ender$ 
V.  Eem^f  dajfj  8  R.  30.    Sbquestration,  II.  (a),  No.  28. 

4.  If,  by  a  rule  of  court,  no  exception  will  be  heard  against  an  attachment  except 
those  contained  in  the  answer,  it  is  not  too  late  to  move  for  a  dismissal  after  the  trial  is 
gone  ii^o.    ShetffeU  v.  SUme,  12  M.  386. 

5.  Strict  proof  should  be  reqaired  on  a  motion  to  dissolve.  Moore  v.  Anffiolette,  12 
M.532. 

6.  If,  after  ao  intervention,  the  proceedings  against  defendant  be  dismissed,  no  adjudi- 
cation can  be  had  on  the  rights  of  interveners.     Mackee  v.  Catmes,  2  N.  S.  599. 

7.  Proceedings  in  attachment  maj  be  stayed  on  a  rule  to  show  cause,  by  showing, 
that  no  property  of  defendant  is  attached.     Davis  v*  Taylor,  4  N.  S.  134. 

8.  Defendants  attorney  may  be  heard  on  a  motion  to  set  aside  the  attachment,  though 
no  property  be  actually  attached.     Bicks  v.  Duncan,  4  N.  S.  314. 

9.  All  the  proceedings  do  not  fall  because  the  attachment  is  set  aside  ;  the  only  con- 
sequence is  to  make  plaintiff  responsible  for  costs.  Evans  v.  Sand,  8  N.  S.  252.  Sur 
pro,  V.  (b),  Nos.  8, 21. 

10.  When  the  &cts  set  forth  in  the  affidavit  are  disproved,  thie  attachment  will  be 
dissolved.     Brumgard  v.  Anderson,  16  L.  341. 

11.  Where  the  ground  of  attachment  is  defendant's  permanent  departure,  his  subse- 
qaent  return  alone  will  not  dissolve  the  writ,  if  circumstances  render  it  probable  that  his 
original  intention  was  not  to  retom ;  otherwise,  where  nothing  suspicious  existed,  or 
where  an  intention  to  return  was  proved ;  but  such  intention  roust  be  clearly  proved. 
N,  0,  Oanal  Co.  v.  Oomfy,  1  R.  231 ;  Beeves  y.  Comh/,  3  B.  363  ;  OftUt  v.  Edwards, 
9  R.  90.     Supra^  II.  (c),  1),  No.  13. 

12.  The  execution  of  a  bond  of  release  is  no  waiver  of  the  party's  right  to  show,  that 
the  facts  of  the  affidavit  are  untrue,  or  that  the  property  does  not  belong  to  defendant. 
Quine  v.  Mayes,  2  R.  510. 

13.  Where  an  attachment  is  set  aside  for  insufficiency  of  the  bond,  plaintiff  may 
take  out  another  without  filing  a  new  petition,  or  paying  the  costs  of  the  first.  Art.  492 
C.  P.  does  not  apply  to  such  a  case.  Harrison  v.  PooU,  4  R.  193.  Costs,  IIL  (c), 
Nad. 

14.  After  the  property  is  bonded,  and  the  case  at  issue  on  the  merits,  it  is  too  late  to 
object  that,  the  suit  being  for  damages,  the  attachment  is  irregular.  Irish  v.  Wright,  8 
R.428. 

15.  Some  prima  facie  evidence  must  be  given  by  defendant  to  rebut,  before  plaintiff 
can  be  called  upon  to  sustain,  the  affidavit.     QffiU  v.  Edwards,  9  R.  90. 

16.  Defendant,  after  bonding  the  property,  may  move  to  dissolve  for  insufficiency  of 
the  bond  and  oath,  but  not  after  the  general  issue.  C.  P.  344 ;  Myers  v.  Perry,  1  A. 
372.    Pleading,  V.  (b),  4),  No,  15. 

17.  A  motion  to  amend  a  rule  to  dissolve,  by  adding  a  new  ground,  may  be  allowed, 
where  no  Issue  has  been  joined  in  the  case,  and  the  additional  ground  is  based  on  matter 
apparent  on  the  petition,  and  its  allowance  is  not  calculated  to  delay  the  trial  of  the  rule, 
or  take  the  other  party  by  surprise.     Brinegar  v.  Griffin,  2  A.  154. 

18.  The  dissolution  of  an  attachment  for  the  falsehood  of  the  affidavit  may  be  obtained 
snmmarily  by  a  role  to  show  cause,  and  does  not  require  a  plea  or  exception.  C.  P. 
258 ;  Read  v.  Ware,  2  A.  498. 

19.  When  an  insolvent  defendant,  a  defaulter  to  the  state  and  parish,  has  left  in  the 
hope  of  repairing,  in  some  distant  country,  his  broken  fortune,  with  no  fixed  intention  of 
retuniing  in  less  than  two  years,  the  attachment  will  be  sustained,  although,  on  leaving, 
he  had  positively  avowed  his  intention  to  return,  and  had  given  a  full  recorded  power  of 
attorney  to  an  agent,  with  whom  his  property  and  cluld  were  left.  Henderson  v.  Travis, 
6  A.  174. 

20.  Defendant  may  appear  to  have  the  attachment  dissolved  because  irregularly 
iasoed,  or  because  his  property  was  not  liable  to  be  attached  ;  and  if  it  be  dissolved  on 
tbeae  grounds,  be  will  be  no  longer  in  court  by  his  property  or  personally.  Kendall  v. 
Brom,  7  A.  668.     Infra,  IX.  (a),  Na  14. 

21.  After  a  rule  to  quash,  because  the  petition  contains  no  prayer  for  the  writ,  an 
amendment  to  cure  the  defect  comes  too  late.  Kelly  v.  Bendy,  9  A.  586.  Pleading, 
IX.  (b),  No.  11. 
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22.  When  defendant,  of  the  existence  of  whose  debt  there  is  no  doubt,  after  bond- 
ing property,  which  no  one  has  intervened  to  claim,  urges,  as  a  means  of  evading  the 
jurisdiction  of  the  court,  that  he  has  no  interest  in  the  property,  he  is  bound  to  show  the 
absence  of  such  interest  with  reasonable  certainty.  And  when  his  own  acts  have  con- 
tributed to  involve  his  rights  in  obscurity,  they  cannot  be  recognized  as  existing  in  such 
a  form  as  to  defeat  his  creditor.     Bhine  v.  Logwood,  10  A.  585. 

23.  When,  though  the  attachment  be  dissolved,  the  suit  proceeds  personally  against 
defendant,  who  has  been  personaUy  cited,  plaintiff,  on  complying  with  the  formalities 
prescribed,  may  obtain  another  attachment.     Pince  v.  Merritt,  18  A.  526. 

24.  A  motion  to  dissolve  for  the  insufficiency  of  the  surety,  whose  insolvency  since 
signing  the  bond  is  not  alleged,  is  too  late  after  an  answer  to  the  merits.  Ecder  v. 
McAllister,  14  A.  821. 

See  Justice  of  the  Peace,  Nos.  22,  23. 

IX.  Of  the  Release  on  Bokd. 
(a)  In  General. 

1.  Defendant's  creditor,  who,  as  factor,  having  a  lien  upon,  bonds,  the  property,  may 
sell  it  at  a  fair  market  price  and  pay  himself  out  of  its  proceeds  ;  and  any  debts  he  may 
afterwards  contract  for  cash  purchases  from  defendant,  he  may  pay  the  latter,  without 
being  accountable  to  plaintiff.     Canfield  v.  McLaughlin,  10  M.  49. 

2.  Defendant,  by  giving  security  as  the  law  requires,  may  release  his  funds  attached 
in  garnishee's  hands.     Lecesne  v.  Cotttn,  10  M-  176. 

3.  A  third  person,  to  whom,  on  his  bond  to  abide  the  decree  of  court,  the  property  is 
delivered,  if  the  decree  be  for  plaintiff  against  defendant,  cannot,  when  sued  by  the  sher- 
iff, to  whom  the  bond  was  given,  plead  that  the  latter  has  no  legal  or  equitable  interest 
therein.     Morgan  v.  Furst,  4  N.  S.  117. 

4.  Pluntiff,  to  whom,  on  a  forthcoming  bond,  the  property  is  delivered,  has  therein  a 
qualified  property,  which  cannot  be  divested  by  another  creditor.     Gordon  v.  Johnston^ 

4  L.  304. 

5.  When  defendant  in  an  attachment  suit  for  a  debt  not  due,  instituted  under  the  act 
of  Mississippi  of  7  June,  1822,  §  25,  gives  bond  to  pay  the  debt  at  maturity,  the  creditor 
cannot  proceed  to  judgment ;  and,  in  such  case,  the  dismissal  of  the  suit  will  not  avoid 
the  bond ;  but  suit  may  be  brought  thereon  in  case  the  debt  be  not  paid  at  maturity. 
Church  V.  Henry,  17  L.  70. 

6.  Property  released  on  bond  is  no  longer  under  the  control  of  court,  and  a  party 
claiming  it  must  look  to  the  person  in  possession.     Dorr  v.  Kershaw,  18  L.  57. 

7.  The  bond  in  such  case  is  a  substitute  for  the  property,  but  only  with  regard  to 
plaintiff,  and  for  the  sole  purpose  of  satisfying*  any  judgment  he  may  obtain.  Third 
parties  claiming  it  must  look  to  the  property  itself,  and  not  the  bond.  There  is  no 
privity  between  them  and  the  obligors  of  the  bond.  Ih. ;  Bed  v.  Alexander^  1  R,  277, 
7  R.  349  ;  McRae  v.  Austin,  9  A.  360  ;  Wright  v.  White,  14  A.  583.  Privilege,  I. 
No.  9. 

8.  A  cargo,  which,  after  consignment  to  another  port,  has  been  attached  on  shipboard, 
may,  without  injury  to  plaintiff,  be  delivered  to  an  intervener,  claiming  possession  for 
advances  made,  and  holding  the  bill  of  lading,  on  the  execution  by  the  latter  of  a  bond, 
under  which  he  will  be  liable,  if  his  claim  be  dismissed,  for  the  property  or  its  value  to 
the  amount  of  his  bond,  and  if  sustained,  for  the  surplus  of  its  proceeds,  after  payment  of 
his  advances.     Park  v.  Porter,  2  R.  342. 

9.  When  garnishees  have  bonded  the  property,  a  subsequent  intervention  of  third 
persons  claiming  it,  and  praying  for  the  dissolution  of  the  attachment,  will,  on  exception 
by  plaintiff,  that  the  property  has  been  released,  be  dismissed.  Beal  v.  Alexander,  7  R. 
349 ;   Wright  v.  White,  14  A.  583. 

10.  The  bond,  by  which  defendant  has  released  the  attachment  of  a  debt,  stands  in  lieu 
of  the  property,  and,  after  the  release  it  operates,  the  pendency  of  the  suit  cannot  be 
urged  by  the  debtor  as  a  reason  for  withholding  any  part  of  the  debt.  SetUon  v.  J^ab-^ 
erts,  2  A.  248. 

11.  Where,  in  a  bond  of  release,  three  persons  are  named  as  principals,  but  the  bond 
is  signed  by  but  one  and  a  surety,  the  latter  will  not  be  bound,  in  the  absence  of  evidence 
to  destroy  the  presumption,  that  he  expected  the  three  named  as  principals  to  be  bound 
as  such,  or  to  show  that  he  would  have  any  recourse  against  them,  if  he  paid  the  amount. 
Clements  v.  Gassillg,  4  A.  380.     Oblioatioks,  III.  (b),  2),  No.  4. 
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12.  The  conditimi  of  a  bond  of  release  is,  that  defendant  shall  appear  in  person  or  by 
attorney,  thns  rendering  himself  liable  to  a  judgment  on  his  default  to  answer,  and  that 
he  shall  give  bond  to  satisfy  such  judgment  as  may  be  rendered  against  him  in  the  suit 
pending  —  a  bond  judtcatum  9oiv%,  Ralhhone  v.  London^  6  A.  489  ;  Love  y.  Voorhtes, 
13  A.  449.    Jbifra,  (b),  Nos.  9,  19.    Judgment,  III.  No.  25  ;  XIV.  No.  11. 

IS.  Where  an  intervenor  bonds  a  slave  attached,  and  then  purchases  him  under  the 
foredosore  of  a  mortgage  in  his  favor,  plaintiff,  who  afterwards  obtains  judgment  with  a 
privilege,  taking  precedence  of  the  mortgage,  because  not  registered  until  after  the 
attachment,  may  seize  the  slave  at  once  in  the  intervenor's  possession,  without  being 
oompelled  to  have  recourse  upon  the  bond.     Stephenson  v.  Lee^  6  A.  758. 

14.  When  defendant,  through  an  agent,  has  his  property  released  on  bond,  the  bond 
wfll  stand  for  the  property,  and  defendant  will  be  bound  to  defend  the  suit,  or  satisfy 
the  personal  judgment  against  him.  Kendall  v.  Brorni^  7  A.  668 ;  Bcarriere  v.  McBean^ 
12  A  493.    ^iSTupra,  VIII.  No.  20. 

15.  The  right  to  set  aside  an  attachment  by  bond  is  a  privilege  accorded,  not  a  duty 
enjoined,  of  defendant's  failure  to  exercise  which  plaintiff  cannot  complain.  Watson  v. 
Kennedy^  8  A.  280.  Supra,  IV.  (c).  No.  12.  Offences  and  Quasi  Offences,  II. 
(0,  No.  3. 

16.  A  party  who,  acting  in  the  name  of  defendant  as  principal,  and  binding  himself 
as  surety,  bonds  the  property,  cannot  afterwards  intervene  and  claim  a  privilege.  The 
property  is  gone  from  the  court's  control,  and  there  is  no  ground  for  the  intervention. 
MeBae  v.  Austin,  9  A.  360.     Jnfra,  X  (b).  No.  26. 

17.  The  intention  of  an  intervenor  to  bond  property,  on  which  he  claims  a  privilege, 
for  his  own  interest,  can  only  be  shown  by  plea  or  the  bond  itself.  When,  at  the  time 
of  executing  a  bond  in  the  name  of  defendisuit,  and  signing  it  as  his  agent,  he  has  filed 
DO  plea  or  intervention,  he  will  be  estopped  from  proving,  that  there  was  no  seizure,  or 
that  he  himself  is  a  privileged  creditor.     lb. 

18.  Where  an  attachment  is  dissolved  by  a  bond  substituted  for  the  property,  neither 
defendant  nor  his  sureties  can  except  to  the  proceedings  as  irregular,  because  no  inven- 
toiy,as  required  by  G.  P.  art  257,  has  been  taken  ;  the  formality  is  waived.     lb.  361. 

19.  Defendant  alone  can  dissolve  the  attachment  by  giving  bond.  .  C.  P.  259  ;  act  17 
March,  1852,  Na  222.  The  equitable  construction  of  the  courts,  under  which  an  inter- 
venor, having  possession  and  claiming  ownership,  is  allowed  to  bond,  in  order  to  avoid 
the  great  injury  third  persons  might  suffer  from  an  unjust  seizure  of  their  property,  will 
not  be  extended  to  creditors.     Hughes  v.  KUngendery  14  A.  52. 

20.  So,  where  the  property  has  been  conveyed  in  trust  to  a  third  person,  with  author- 
ity to  sell  and  pay  an  intervenor,  the  latter  cannot  bond  it  He  is  but  a  privileged  cred- 
itor, and  must  enforce  his  claim  upon  the  proceeds  precisely  as  the  attaching  creditor,  lb. 

21.  Intervenors,  to  whom,  upon  their  bond  of  release,  the  property  has  been  surren- 
dered, having  thus  judicially  admitted,  are  estopped  from  denying,  that  it  has  been  at- 
tached.   Fro$l  V.  Whiu,  14  A.  140.     Evidence,  Xn.  G),  1)»  No.  22. 

See  Pleading,  VI.  (b),  3),  No.  24.    Sequestration,  IL  (d),  1),  No.  5. 

(b)  Proceedings  to  Fix  Suret^s  Liabilitg;  its  JExtent  and  Exttndion. 

1.  The  surety  on  a  bond  of  release  can  exonerate  himself,  at  any  time  before  judg- 
ment against  him,  by  delivering  up  the  property.     Reagan  v.  Kitchen,  3  M.  422. 

2.  If  a  partrowner's  share  in  a  boat  be  attached,  the  liability  of  the  other  owners,  to 
whom  she  has  been  delivered  on  a  bond  to  abide  the  decree,  will  not  exceed  defendant's 
part  interest.     Nancarrow  v.  Toung,  6  M.  662. 

3.  Sureties  in  soUdo  are  bound  to  pay  such  judgment  as  may  be  rendered  in  favor  of 
plaintiff.  It  is  no  defence  to  an  action  on  their  bond,  that  they  pointed  out  property  in 
which  the  common  debtor  had  an  interest,  and  that  plaintiff  neglected  to  seize  it  in  sat- 
isfaction of  his  judgment.    HiU  v.  Merle,  10  L.  109.     Surettship,  III.  (b),  1),  No.  5. 

4.  A  role  against  sureties  to  make  them  responsible,  where  the  judgment  has  not  been 
satisfied,  is,  under  act  20  March,  1839,  No.  53,  to  be  tried  summarily  and  without  a 
jury,  unless  they  allege  under  oath,  that  their  signature  is  not  genuine,  or  that  the 
judgment  has  been  satisfied.     Beal  v.  Alexander,  1  R.  277. 

5.  The  sareties  on  a  bond,  conditioned  to  satisfy  whatever  judgment  may  be  rendered, 
though  not  parties  to  the  action,  may  plead  the  nullity  of  the  judgment,  when  called 
upon  to  satisfy  it.  Their  undertaking  was  to  satisfy  any  judgment  legally  obtained. 
Quine  ▼.  Mayes,  2  R.  510.    Judgment,  XI.  (c).  No.  7. 
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6.  Where  defendant  surrenders  his  property  before  jndgm^t,  after  which  the  action 
is  cumulated  with  the  insolvent  proceedings,  and  a  judgment  for  the  claim  is  entered  up 
with  the  syndic's  consent,  the  surety  will  be  discharged.  If,  under  such  judgment,  plain- 
tiff have  had  no  privilege  on  the  property,  he  can  have  no  right  on  the  bond,  as  the 
property  represented  by  it  has  gone  to  the  benefit  of  the  mass  of  the  creditors.  Keyes 
V.  Shannon,  8  R.  172. 

7.  Where,  in  two  distinct  suits,  the  property  is  released  on  a  single  bond,  conditioned 
to  satisfy  such  judgments  as  may  be  rendered  in  the  suits  pending,  one  of  the  plaintii& 
may  proceed  by  rule  against  the  sureties  without  making  his  coobligee  a  party,  on 
whose  rights,  however,  if  there  be  yet  no  decision,  he  can  recover  only  his  proportion  of 
the  bond,  with  the  reservation  of  his  right  to  the  balance,  if  the  other  action  be  defeated. 
Irish  V.  Wright,  12  R.  663.     Pleading,  I.  (c),  8),  No.  18. 

8.  The  creditor  cannot  proceed  against  the  surety  mthout  9iji.f<u  against  the  princi- 
pal, or,  at  least,  putting  him  in  default.     Goodman  v.  Allen,  6  A.  871.       « 

9.  The  surety  cannot  avail  himself  of  the  fact,  that  the  judgment  against  defendant 
does  not  decree  the  property  attached  to  be  sold.  GvLoy  v.  Andrews,  8  A.  141.  Suptn, 
(a),  No.  12.    Judgment,  III.  No.  29. 

10.  The  return  of  no  property  found,  necessary  to  bind  the  surety  under  act  20 
March,  1889,  §  8,  No.  58,  is  that  of  the  sheriff  of  the  parish,  in  which  the  judgment  was 
rendered,  and  not  the  parish  to  which  the  judgment  debtor  may  have  removed.    i& 

11.  The  surety  cannot  be  made  liable  until  the  condition  of  the  bond  be  forfeited,  and 
the  principal  put  in  delay.  So,  where,  in  an  action  against  the  principal,  to  which  the 
surety  is  a  party,  no  judgment  is  rendered  against  the  former,  none  can  be  against  the 
latter.     Goodman  v.  Allen,  8  A.  881. 

12.  Until  some  fixed  liability,  in  a  determinate  sum,  can  be  shown  to  be  due  by  the 
principal  in  a  bond,  upon  which  property  claimed  by  intervenors  has  been  delivered 
to  them,  no  judgment  can  be  rendered  against  the  surety.  Fraser  v.  Tlhorpe,  II 
A.  47. 

18.  Thus ;  plaintiff  obtained  judgment  against  defendant,  with  privilege  on  his  interest 
in  the  property  attached,  which  was  decreed  to  belong  to  intervenors,  a  partnership 
of  which  defendant  was  a  member,  and  which  on  their  bond  had  been  delivered  to  them 
to  hold,  ^  subject  to  payment  to  plaintiff  of  such  sum  as  may  be  shown  to  be  the  value 
of  defendant's  interest  therein."  Held,  that,  until  the  extent  of  defendant's  residuary 
interest  be  shown,  or  steps  be  taken  to  ascertain  the  same,  no  judgment  can  be  rendered 
against  the  surety  upon  a  mere  return  of  ntdla  bona  on  an  execution  against  the  original 
defendant  It  would  be  in  effect  to  convert  a  contingent  into  an  absolute  liability. 
lb.     Supra,  VI.  (b),  No.  5. 

14.  In  proceedings  against  the  surety,  the  latter,  in  order  to  attack  the  validity  of  the 
judgment  against  defendant,  cannot  show  by  the  attorney,  who  filed  the  answer,  that  he 
had  done  so  by  mistake  and  was  without  authority  to  represent  defendant.  So  long  as 
defendant,  who  was  regularly  in  court  to  the  extent  at  least  of  the  property  attached, 
has  not  appealed,  or  in  any  manner  disapproved  of  the  acts  oi  the  counsel  representing 
him,  he  must  be  presumed  to  have  been  satisfied  with  the  same.  Doane  v.  iv.  0*  Tele- 
graph Co.,  11  A.  504. 

15.  It  would  be  an  extraordinary  case,  which  would  induce  a  court,  in  a  collateral 
proceeding,  to  hold  a  judgment,  rendered  ev^i  in  an  attachment  suit,  void,  when  prop- 
erty of  defendant  has  been  attached.    lb.     Evidence,  XXII.  (a),  Nos.  2,  6,  10. 

16w  It  is  the  surety's  business  to  ascertain  who  is  the  true  prindpal  in  the  bond. 
Where,  although  the  principal  named  therein  be  the  party,  for  whom  he  intended  to  be- 
come surety,  it  yet  turns  out  to  be  the  bond  of  another  party,  by  whom  it  is  signed,  the 
loss  must  fall  upon  the  surety,  by  whose  intervention  plaintiff  has  been  deprived  of  his 
recourse  on  the  property.  Nor  can  the  surety  avail  himself  of  his  mistake  as  a  ground 
for  his  release.     lb. 

17.  Although  an  execution,  issued  against  the  principal,  show  that  property  was 
found,  and  plaintiff,  on  an  injunction  against  its  seizure,  direct  the  return  of  the  writ,  the 
surety  will  not  be  thereby  discharged,  when  he  was  also  surety  on  the  injunction  bond. 
He  cannot  aid  in  defeating  the  levy  of  the  execution,  and  then  set  up  the  want  of  such 
levy  as  a  ground  for  his  discharge.     lb. 

18.  It  is  sufficient,  that  the  rule  against  the  surety  be  taken  after  the  return  of  the 
writ,  although  the  writ  be  returned  before  the  return  day.  lb.  Appeal,  III.  (e), 
3),  No.  17. 

19.  The  surety  on  a  bond  to  release  an  attachment  never  quaslied,  is,  to  the  extent 
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of  the  Talue  of  the  propevty,  boand  for  a  personal  judgment  against  defendant,  although 
the  final  judgment,  which  expressly  recognizes  a  privilege  upon  property  seized  under  a 
prior  attachment,  make  no  allusion  to  the  attachment  to  release  which  such  bond  was 
given.  The  insertion  in  the  final  decree  of  the  usual  phrase,  *'  with  privilege  on  the 
propertj  attached,"  is  not  indispensable  to  bind  the  surety.  C  P.  259 ;  act  17  March, 
1852,  No.  222 ;  L<n>e  v.  Vowhies,  13  A.  549. 

20.  Whether  the  dissolution  of  an  attachment  on  motion,  by  judgment,  afler  a  bond 
of  release,  would  absolve  the  surety,  as  intimated  in  the  case  of  Pailhes  v.  Roux^  14  L. 
82,  need  not,  in  such  case,  be  decided.     lb, 

21.  Where,  in  an  action  against  the  surety,  no  special  issue  is  made  as  to  the  costs  of 
the  former  suit,  the  entire  record  of  which  has  been  introduced  in  evidence,  the  fi,  fa. 
showing  the  amount,  for  which  the  court  ordered  execution  to  issue  in  that  suit,  will  be 
considered  as  prima  facie  correct.     Jh. 

22.  Property  attached  was  released  to  an  intervenor,  claiming  it  as  a  vendor  with  the 
right  of  stoppage  in  transitu^  upon  a  bond,  which  recited,  that  he  or  defendant  should 
satisfy  such  judgment  as  might  be  rendered  against  them,  or  either  of  them*,  etc.  The 
intervention  having  been  dismissed,  and  an  execution  on  the  judgment  against  defendant 
returned  nuUa  bona,  a  rule  was  taken  on  the  surety  to  make  him  liable  for  the  judg- 
ment Eddy  that  it  was  the  intervenor^s  duty  to  word  his  obligation  in  accordance  widi 
the  law,  which  the  surety,  having  bound  himself  under  it,  cannot  so  construe  his  obliga- 
tioo  as  to  defeat,  and  that  the  rule  must  be  made  absolute.  Emaafiuel  v.  Mann^  14  A. 
58.    Obligationb,  VII.  (a),  4),  No.  6. 

X.  Of  6arnish£R8. 

(a)  Jh  GeneraL    . 

1.  A  garnishee  has  no  right  as  such  to  interfere  in  the  merits  of  the  case  as  between 
phuntiff  and  defendant,  or  others  claiming  what  he  holds.  He  is  to  be  viewed  as  a 
stakeholder,  bound  to  disclose  the  truth.  If  his  declarations  be  controverted,  he  may 
support  them,  and  oppose  any  decision  that  will  operate  to  his  prejudice.  As  to  him, 
the  questions  are,  is  he  indebted,  and  whether  he  can  safely  pay  plaintiff,  or  whomever 
the  court  may  order.  Where  there  is  any  doubt  as  to  the  validity  of  the  payment,  a 
stay  of  proceedings  will  be  ordered,  or  security  to  indemnify  him  required.  10  M.  568  ; 
14  L.  511 ;  18  L.  405 ;  4  R.  517  ;  11  R  326.  Execution,  V.  (a),  8),  d,  §  1,  No.  5. 
Appeal,  L  (e),  1),  No.  2 ;  V.  (b),  2),  No.  1.  * 

2.  A  decree,  that  garnishee  pay  plaintiff  the  funds  of  defendant,  is  tantamount  to  a 
judgment  against  garnishee.     Manna  v.  Creditors^  12  M.  32. 

8.  Plaintiff  cannot  obtain  funds  from  garnishee  until  final  judgment  against  debtor. 
5  N.  S.  308  ;  12  L.  16  ;  10  R.  138. 

4.  Defendant  may  plead,  that  he  has  been  condemned  as  garnishee  in  another  state 
to  pay  the  debt  claimed  by  phiintiff,  and  this  defence,  which,  although  not  sufficient  to 
snpport  the  plea  of  res  judicata^  should  still  operate  as  an  equitable  estoppel,  will  pro- 
tect him  to  Ai^  amount  of  that  judgment.  Robeson  v.  Oarpenter^  3  N.  S.  32.  Judg- 
MEHT,  XV.  (a),  1),  No.  4 ;  (e),  No.  42. 

5.  But  if  plaintiff  in  such  attachment  suit  release  garnishee  from  the  judgment  against 
him,  then  the  rights  of  garnishee's  creditor  are  revived.     lb. 

6.  Plaintiff  has  no  greater  rights  against  the  garnishee  than  defendant  himself  pos- 
sesses ;  and  as  defendant,  in  an  action  against  the  garnishee,  could  not  compel  him  to 
bring  the  sum  claimed  into  court,  even  after  judgment,  the  attaching  creditor  cannot. 
Ootty  V.  Miss.  JR.  Co.,  13  L.  570. 

7.  When  judgment  has  been  rendered  against  defendant,  and  before  it  is  signed,  pro- 
ceedings may  be  taken  against  the  garnishees.     Burke  v.  Tm^lor,  15  L.  236. 

8.  Under  a  judgment  against  defendant  to  be  satisfied  out  of  funds  in  the  garnishee's 
hands,  the  latter  may  be  arrested  and  held  to  bail,  and,  after  the  usual  proceedings,  re- 
covery may  be  had  against  the  bail,  unless,  before  his  responsibility  be  fixed,  he  sur- 
render his  principal.    Kirkman  v.  HxOs,  16  L.  523. 

9.  In  practice,  the  garnishee's  liability  is  decreed,  sometimes  in  a  rule  to  show  cause, 
after,*bat  generally  in,  the  judgment  against  defendant.     C.  P.  264  ;  lb. 

10.  A  judgment  against  garnishees  must  deduct  the  proceeds  of  property,  attached 
before  they  were  made  parties.     Lovell  v.  Cartwright,  17  L.  547. 

11.  Plomtiff,  afier  judgment  against  defendant,  need  only  procure  an  order  directing 
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the  garnishee  to  paj  over  whatever  funds  of  the  debtor  he  may  have  in  his  hands. 
Lee  V.  Palmer,  18  L.  405. 

12.  A  party,  in  whom  is  vested  the  creditor's  right  to  a  sum  acknowledged  to  be  doe 
by  garnishees,  cannot,  without  notice,  obtain  an  order  on  them  to  pay  the  amount  into 
court.  Such  party  may  sue  the  garnishees,  or  intervene.  C.  P.  389, 390 ;  OaldweU  v. 
NoUe,  18  L.  438. 

13.  Payment  by  a  garnishee,  under  a  judgment  against  him,  will  protect  him  from  any 
demand  by  his  non-resident  creditors.     Bean  v.  Mist.  Union  Bank,  5  R.  333. 

14.  Garnishees  cannot  be  discharged  by  paying  or  transacting  with  their  creditors, 
after  notice  of  the  attachment.     lb.    Infra^  XI.  No.  13. 

15.  A  garnishee  cannot  enter  into  the  contest  between  plaintiff  and  defendant,  nor 
change  his  position  towards  either,  after  notice  of  attachment  He  is  to  render  a  true 
account,  and  can  contest  only  the  amount  alleged  to  be  due  by  him,  contradictorily  with 
both  parties,  and  must  pay  the  party,  entitled  thereto,  the  balance  found  due.  Nor  can 
he,  as  a  debtor  by  indorsement,  be  released  by  a  payment  made  by  the  makers  of  the 
note,  alter  'notice  of  attachment,  and  with  his  approvaL  Ih*  Pleaj)ino,  J.  (c),  9), 
No.  3. 

16.  Plaintiff  can  recover  of  the  garnishee  no  more  than  defendant  could  have  dome  at 
the  date  of  the  attachment.    lb.     Supra,  YII.  (a).  No.  13 ;  Injroy  XI.  No.  22. 

17.  No  action  can  be  had  against  garnishees,  before  final  judgment  against  the  debtor, 
and  then  only  in  relation  to  the  latter's  property.     Lynch  v.  Burr,  10  R.  136. 

18.  Parties  ganiisheed  under  a  judgment,  act  1839,  No.  53,  cannot  be  proceeded 
against  by  rule  in  a  suit  in  which  such  judgment  is  attached ;  they  are  strangers  to  the 
attachment.    16. 

19.  Plaintiff's  failure,  at  the  time  he  obtains  judgment  against  defendant,  to  include 
the  garnishees,  is  no  waiver  of  his  right  to  proceed  against  them  at  a  future  day.  Stur- 
ges  V.  Kendall,  2  A.  565. 

20.  The  debtor  of  a  corporation,  gamisheed  upon  a  debt  payable  in  its  notes,  cannot  be 
condemned  to  pay  the  amount  in  current  funds.  The  judgment  should  be,  that  he  pay 
in  the  notes  of  the  corporation,  within  a  certain  specified  time,  or,  in  default,  a  certain 
sum  of  money.  Marshall  v.  Grand  Chdf  B.  Co.  5  A.  360.  [A  writ  of  error,  pros- 
ecuted in  this  case  from  the  supreme  court  of  the  United  States,  was  dismissed  for  wcmt 
of  jurisdiction.    12  Howard,  165.] 

21.  A  garnishee,  not  shown  to  have  any  interest  in  the  suit  between  plaintiff  and  de« 
fendant,  is  a  mere  stakeholder,  and  not  entitled  to  service  of  interrogatories,  when  a 
dedimus  is  taken  out  by  plaintiff.     Low  v.  Proctor,  14  A.  373. 

22.  Thus ;  the  identity  of  defendant  with  the  party,  to  whom  the  garnishee  was  in- 
debted, was  questioned  by  the  latter  in  his  answer  to  the  garnishment  The  identity  of 
defendant  and  the  existence  of  the  debt  having  been  established  by  evidence  under  a 
commission,  taken  out  by  plaintiffs,  but  of  which  the  garnishee  had  no  notice,  a  rule  was 
taken  on  the  latter  to  show  cause  why  he  should  not  pay  plaintiffs'  judgment  Held, 
that  the  garnishee  having  failed,  on  such  rule,  to  raise  the  question  of  identity  contradic- 
torily with  plaintiffs,  as  he  might  have  done,  cannot  complain  that  the  rule  was  made  ab- 
solute,   lb. 

See  act  18  March,  1858,  No.  251,  by  which  garnishees  are  not  bound,  unless  person- 
ally served  with  the  interrogatories.  Compensation,  III.  No.  11.  Execution,  ¥• 
(a),  3),  D.    Appeal,  VII.  (a),  No.  10. 

(b)  Answers  to  LUerroyatories. 

1.  If  a  garnishee  be  held  to  bail  to  answer,  the  condition  of  hia  bond  is  complied  with 
when  he  appears  and  answers,  although  untruly ;  his  sureties  only  bind  themselves  that 
he  shall  answer,  not  that  he  shall  tell  the  truth.  Laverty  v.  Anderson,  4  M.  607.  Sure- 
tyship, II.  (a),  1),  No.  3. 

2.  Garnishee's  answers  cannot  be  disproved  without  giving  him  notice,  which  must 
appear  of  record.     AUyn  v.  Wright,  9  M.  271 ;  Rockwell  v.  Smith,  1  L.  230. 

3.  The  rights  and  liability  of  a  garnishee  depend  on  his  answers ;  he  is  bound  to 
answer  clearly  and  categorically,  and  his  refusal  or  neglect  so  to  do  will  be  considered 
as  a  confession  of  his  having  in  his  hands  property  of  defendant  sufficient  to  satisfy  the 
demand.  Plaintiff,  however,  may  disprove  the  answers  and  show  that  they  are  false. 
C.  P.  247,  250,  262,  263,  264 ;  1  N.  S.  202 ;  5  L.  86  ;  13  L.  351 ;  15  L.  236  ;  18  L. 
486. 
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4.  But  if  the  garnishees  snrrender  all  the  property  attached,  they  are  not  obliged  to 
aiuwer.     Brown  r.  Mtehardsofi,  1  N.  S.  210. 

5.  Garnishee's  answers  cannot  be  amended,  and,  if  not  full  and  explicit,  the  interrogar 
tones  will  be  taken  pro  ctmfusU.    Deblanc  v.  Webb,  5  L.  86. 

6.  A  garnishee,  although  ordered  to  answer  within,  may  answer  i^^r,  the  legal  delay, 
provided  no  steps  be  taken  in  the  mean  time  to  fix  his  responsibility.  Prosem  v.  Ma- 
jott,  12  L.  16. 

7.  He  may  answer  at  any  time  before  the  cause  is  at  issue  against  defendant,  and 
perhaps  later.     Ih.    Timb«  No.  11. 

8.  The  law  does  not  require  an  order  of  court  to  the  garnishee  to  answer ;  the  service 
of  a  copy  of  the  petition  containing  the  interrogatories  and  citation  are  sufficient  And 
where  be  fails  to  answer  the  interrogatories  concerning  the  property,  attached  in  his 
hands  as  that  of  defendant,  the  latter  will  be  considered  as  in  court  Parmely  v.  Bradr 
bmy,  18  L.  353 ;  Mler  v.  Bo^en,  11  A.  606.     Execution,  Y.  (a),  3),  d,  §  2,  No.  12. 

d.  Where  garnishees,  asked  if  they  had  property  of  defendant  in  their  possession,  and 
whether  it  were  worth  a  certain  sum,  answer  categorically,  ^^  yes ;  one  hundred  and  four 
bales  of  cotton  ; "  they  may  show,  when  called  on  to  pay  the  proceeds  over,  in  satisfiftc- 
tion  of  plaintiff's  judgment,  that  the  cotton  was  previously  attached  in  their  hands  by 
other  creditors.     Robeson  v.  Jfiw.  R,  Go,  13  L.  465. 

10.  A  written  answer  is  not  required  to  rules  against  garnishees :  their  appearance  by 
counsel  on  the  day  of  trial  is  sufficient  The  extent  of  their  liability  is  to  be  tested  by 
their  answers,  when  not  disproved.     Oakey  v.  Miss.  R.  Co.  13  L.  567, 

11.  Where  the  answers  state  facts  which  plaintiffs  wish  to  disprove,  it  is  proper  to 
refer  the  decision  to  a  jury ;  but  whether  they  be  sufficient  or  not,  is  entirely  a  question 
of  law,  which  the  court  wUl  decide.     Burke  v.  Taylor^  15  L.  236. 

12.  Grarnishees,  who  have  acknowledged  their  indebtedness  to  defendant,  may  show, 
on  a  role  against  them  by  plaintiff  to  pay  over  the  amount,  that  defendant  was  dead 
when  suit  was  instituted,  and  that  payment  by  ^em  would  not  be  valid.  AUard  v.  De 
Brot,  15  L.  253. 

13.  Where  the  answers  are  not  responsive,  and,  on  a  rule  to  take  them  as  confessed, 
garnishee  fails  to  render  them  more  explicit,  the  rule  will  be  made  absolute.  Bart  v. 
LaUyreen,  16  L.  559.     Exkgution,  V.  (a),  8),  d,  §  2,  No.  19. 

14.  Service  on  garnishees  of  the  supplemental  petition,  by  which  they  are  made  parties, 
with  the  interrogatories  annexed,  but  without  a  copy  of  the  original  petition,  will  not 
bring  them  before  the  court,  and  entitle  plaintiff  to  a  default  against  them.  C.  P.  252. 
A  supplemental  petition  is  but  a  part  of  the  original  petition,  in  which  all  the  circum- 
stances of  the  action  are  stated,  which  defendant  has  occasion  to  know,  for  a  just  defence 
of  hi«  rights.    Lovell  v.  Oaartwright,  17  L.  547. 

15.  An  attorney  at  law,  as  garnishee,  cannot  refuse  to  state  at  what  time  he  paid  a 
sum  of  money  collected  by  him  for  his  client,  and  to  whom,  on  the  ground  that  the  dis- 
eksuie  would  be  a  breach  of  professional  confidence.     Gomstock  v.  Pom,  18  L.  479. 

16.  Where  the  garnishee  states  that  he  has  in  his  possession  property  which  belongs 
to  defendant,  afier  paying  respondent  a  sum  due  him,  he  will  be  entitled  to  retain  this 
sum,  unless  his  answer  be  disproved.     Blanehard  v.  Vagras,  18  L.  486. 

17.  Where  garnishees  answer,  that  they  still  owe  the  debt,  without  mentioning  in  any 
way,  though  aware  of  the  fact,  that  their  creditor  has  been  declared  bankrupt,  they  wlU 
be  liable  to  his  assignee,  though  they  have  paid  the  debt  to  plaintiff  in  attachment. 
They  omitted  to  give  notice  of  a  fact  which  they  were  bound  to  disclose.  Nugent  v.  Op' 
dyh,  9  R.  453. 

18.  Qamishees  in  attachment  and  under  the  act  of  1889,  No.  53,  are  parties  to  the 
eootroveny,  at  least  as  between  plaintiff  and  themselves,  and  may  be  required  to  answer, 
in  open  court.    Petwag  v.  Gooditij  12  R.  445. 

19.  The  n^lect  of  garnishees  to  answer  is  a  confession  that  they  have  in  their  hands 
property  belonging  to  Uie  debtor;  and  this  confession  authorizes  judgment  against  them 
witiiont  a  delaalt;  nor  are  they  entitled  to  any  notice  of  plaintiff's  intention  to  render 
them  liable,  upon  the  confession  which  the  law  infers  from  their  silence.  C.  P.  263 ; 
lb. ;  Siurges  v.  Kendall,  2  A.  565  ;  Benrg  v.  Bryce,  11  A.  691.  Execution,  V.  (a), 
8),  D,  §  2,  No.  3.    Pleading,  VIII.  No.  9. 

20.  Bat  this  implied  confession  admits  possession  of  the  debtor  s  property  only  to  the 
amoont  of  the  debt  stated  in  the  interrogatories.     lb. 

21.  Where  a  garnishee  answers  that  he  has  been  gamisheed  for  the  same  debt  in  an- 
other state,  by  t^  same  plaintiff  and  others,  an  absolute  judgment  cannot  be  rendered 
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ex  parte  against  him.  A  stay  of  proceediogs  will  be  ordered  for  a  seasonable  term,  or 
proper  security  for  his  indemnification,  where  he  is  without  laches.  Woodruff'  v.  Frenchj 
6  A.  62.    Judgment,  V.  (c),  No.  1. 

22.  Plaintiff  should  except  to  garnishee's  answers  relating  to  certain  records,  if  dis- 
satisfied therewith,  |uid  give  him  notice  to  produce  copies  of  the  records,  and  thus  put 
him  upon  his  guard.    3.    Execution,  V.  (a),  3),  d,  §  2,  No.  10. 

23.  Plaintiff  cannot  obtain  judgment  against  a  garnishee,  whose  answers  do  not  con- 
tain an  unqualified  admission  of  indebtedness,  without  giving  him  notice  and  an  opportu- 
nity of  defending  himself.    jEeHU  v.  GroodJoe,  6  A.  122. 

24.  Garnishees,  cited  to  appear  and  answer  through  an  agent,  camiot  be  made  liable 
on  the  latter^s  answers,  when  his  authority  to  make  them  is  not  shown.  Dickson  v.  Mor- 
gan^ 6  A.  562.     Mandate,  I.  (b),  No.  9. 

25.  The  power  of  answering  interrogatories  on  oath  cannot  be  conferred  by  one  peiv 
son  on  another.     Dickson  v.  Morgan^  7  A.  490.     Evidence,  XVIII.  (d),  1),  No.  2. 

26.  A  garnishee  may  protect  his  privilege  on  the  property  by  his  answers  without 
resorting  to  an  intervention.  It  will  be  too  late  for  him  to  intervene  and  claim  his  priv- 
ilege after  the  property  has  been  bonded  by  his  becoming  surety  for  defendant.  McRae 
V.  AusHn,  9  A.  360.     Supra,  IX.  (a),  Nos.  7,  14, 16. 

27.  Where,  in  a  contest  between  plaintiff  and  an  intervener  cUiming  the  proceeds  of 
property,  shipped  for  the  latter's  benefit  to  garnishees,  it  is  to  be  inferred  from  their 
answers,  that  the  intervener  had  accepted,  after  being  notified  of,  the  arrangement  in 
his  favor,  before  the  attachment,  such  inference  will  be  adopted,  and  the  attachment  dis- 
missed. It  was  plaintiff's  duty,  if  he  thought  the  matter  left  doubtful  by  the  answers,  to 
have  given  the  garnishees  an  opportunity  to  explain.  As  mere  stakeholders,  they  had 
no  interest  to  answer  evasively.  Williams  v.  Piner,  10  A.  277.  [jftrf  quaere :  vhu  not 
the  onus  on  the  intervenor  to  esUMish  his  claim  f] 

28.  Plaintiff  in  attachment  claims  as  the  creditor — not  of  the  garnishee  —  but  de- 
fendant, against  whom,  unless  he  obtain  judgment,  he  is  without  interest  to  have  an 
order,  taking  his  interrogatories  pro  confessis,  maintained.  The  garnishment  is  ffrsnied 
with  a  view  to  the  judgment,  at  any  time  before  which  the  garnishee,  who  has  failed  to 
answer,  may  ask  for  the  rescission  of  the  order  taking  the  interrogatories  pro  confessisy 
and  for  leave  to  answer.  And  it  is  the  duty  of  the  court,  within  its  sound  discretion, 
to  grant  the  request,  if  the  ends  of  justice  will  be  thereby  attained.  JRose  v.  Whalegj 
14  A.  874.     CouKTs,  I.  No.  3.    Execution,  V.  (a),  3),  d,  §  2,  No.  22. 

XI.  Op  the  Effect  of  the  Attachment  ;  and'  the  Privilege  it  Conpers- 

1.  Plaintiff  has  no  lien  or  preference  on  the  property,  if  the  debtor  make  a  cession  be- 
tween the  attachment  and  judgment.  Marr  v.  LartiguCy  2  M.  98 ;  Hanna  v.  OrediiarSy 
12  M.  32.    Insolvency,  IV.  (a)  No.  7. 

2.  Property  attached  cannot  be  mortgaged  by  the  debtor  so  as  to  destroy  the  lien  of 
the  attaching  creditor.     Harvey  v.  GrymeSy  8  M.  395. 

3.  An  attachment  gives  plaintiff  the  right  of  having  his  judgment  satisfied  out  of  the 
proceeds  of  the  property,  in  preference  to  the  other  creditors,  who  are  to  be  paid  in  the 
order  of  the  date  of  their  attachments,  and  not  pro  raid.  C.  P.  722,  723,  724  ;  8  M. 
511  ;  3  L.  183 ;  15  L.  461 ;  17  L.  158  ;  6  A.  112,  768;  10  A.  431 ;  11  A.  710. 

4.  In  cases  of  attachment,  a  prior  judgment  does  not  destroy  the  lien  of  an  anterior 
seizure.     Carrol  v.  McDonoughy  10  M.  609. 

5.  One  creditor  cannot  intervene  to  defeat  the  suit  of  another,  and  so  the  privilege 
which  the  latter,  by  his  attachment,  would  obtain.     Gasquet  v.  Johnsouy  1  L.  431. 

6.  An  attaching  creditor  will  be  preferred  to  the  vendee  of  an  immovable  sold  by  act 
sous  seing  privey  not  registered  until  after,  though  dated  before,  the  attachment  and  the 
judgment.     Gasquet  v.  Johnson,  2  L.  518. '  Registry,  II.  (b).  No.  13. 

7.  An  attaching  creditor,  whose  demand  is  still  sub  judiccy  cannot  intervene  and 
impede  the  execution  of  the  judgment  obtained  by  a  prior  attaching  creditor,  nor  require 
the  funds  attached  in  the  two  cases  to  be  equally  distributed.  Garland  v.  GrinneQ,  8 
L.  59. 

8.  In  relation  to  legal  proceedings  against  debtors,  not  known  to  be  insolvent,  no 
distinction  exists  between  ordinary  suits  and  those  by  attachmei\t.  An  intervention  of 
other  attaching  creditors,  before  or  after  judgment,  will  be  dismissed.     Jb. 

9.  The  rights  of  previous  attaching  creditors  must  be  ascertained,  before  a  subsequent 
attaching  creditor  can  obtain  judgment  against  a  garnishee,  when  there  is  not  enough  to 
pay  all  the  attachments  pending.     Oakeg  v.  Miss.  R.  Co.y  13  L.  567. 
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10.  An  attachmeDt  can  onlj  have  effect  for  the  amoant  of  the  judgment  obtained. 
Hepp  V.  Glovery  15  L.  461.    Judgment,  XIV.  No3.  3,  7. 

11.  Plaintiff  will  acquire  a  privilege  on  the  property  attached,  if  he  obtain  judgment 
before,  bat  not  if  after,  defendant's  application  to  be  declared  bankrupt  under  the  act  of 
congress  of  1841.    Fisher  v.  Vose,  3  B.  457  ;  Beck  v.  Brady ^  6  A.  444. 

12.  Defendant  in  attachment  cannot  divest  himself  of  title  so  as  to  defeat  the  rights 
of  plaintiff.    Bach  v.  Goodrich,  9  B.  391.     Courts,  II.  (a).  No.  17. 

13.  Plaintiff's  rights  cannot  be  affected  bj  those  of  third  persons  acquired  after  his 
attachment.  Murray  v.  Gibson,  2  A.  311.  Supra,  X.  (b),  No.  14.  Compensation, 
HI.  No.  11.    Mandate,  II.  (b),  No.  6.    Bills  and  Notes,  IV.  (e),  1),  No.  15. 

14.  An  attachment  is  given  with  express  reference  to  a  future  judgment  and  execu- 
tion ;  and  the  seizure  under  the  execution  relates  back  to  the  date  of  the  attachment,  and 
gives  effect  to  the  privilege  from  that  time.  Where  several  attachments  are  levied  on 
the  same  property  the  same  day,  though  at  different  times,  the  order  of  the  seizure  de- 
termines the  ri^t  of  priority.  And  the  first  wUl  be  preferred  to  the  second  attaching 
creditor,  idthough  the  last  be  the  first  to  seize  under  execution  the  property  attached, 
a  P.  264,  265,  723  ;  Tufts  v.  Garradine,  3  A.  430  ;  Beck  v.  Brady,  7  A.  1.  Time, 
No.  6.  Jddgmknt,  III.  No.  29.  Seqxtestbation,  II.  (a).  No.  22.  Privilege,  I. 
No.  9. 

15.  The  sheriff  holds  property,  seized  under  attachment,  for  the  benefit  of  whom  it 
may  concern.  If  the  attaching  creditor  succeed,  the  rents  and  profits  during  the  attach- 
ment belong  to  him,  to  the  extent  of  his  cjaim,  and  he  may  recover  them  in  a  direct 
action  against  the  tenant,  if  not  paid  to  the  sheriff.  Stockton  v.  Hyde,  5  A.  300.  Exe- 
cutiom,  V.  (a),  6),  a,  Nos.  3,  15. 

16.  The  terms,  provisional  seizure,  in  art.  724  C.  P.,  are  an  erroneous  translation,  and 
intended  for  aitachment.    Beck  v.  Brady,  6  A.  444. 

17.  The  registry  of  a  writ  of  attachment  in  the  ofiioe  of  mortgages  is  useless,  and 
adds  nothing  to  its  force.  Page  v.  Generes,  6  A.  550 ;  Stockton  v.  Downey,  lb,  581. 
GOUKTS,  I.  No.  11. 

18.  When  the  judgment,  in  favor  of  the  last  attaching  creditor,  decrees  a  privilege 
whilst  that  in  favor  of  the  first  does  not,  but  subjects  the  property  attached  to  his  judg- 
ment, the  first  is  still  entitled  to  the  preference.  Harmon  v.  Juge,  6  A.  768.  Judo- 
HXMT,  III.  No.  29. 

19.  When  property  attached  in  the  hands  of  a  garnishee  is  transferred  to  another 
creditor,  who  has  notice  of  the  garnishment,  the  latter  will  be  ordered  either  to  sur- 
render it  or  pay  plaintiff's  judgment  Dennistoun  v.  New  York  Go.,  6  A.  782.  Supra, 
VL  (a).  No.  10. 

20.  When,  after  attachment,  the  debtor  dies  in  this  state,  the  creditor's  privilege  will 
be  defeated ;  he  can  only  recover  an  ordinary  judgment,  to  be  paid  in  due  course  of  ad- 
ministration by  the  administrator,  appointed  here,  to  whom  the  property  must  be  sur- 
leudered.  C.  C.  1126,  1167,  1168,  1169  ;  C.  P.  988,  993  ;  GoJUns  v.  Dujffy,  7  A.  39. 
Courts,  II.  (d),  2),  No.  4.    Succession,  VIII.  (f ),  1),  No.  1. 

21.  An  attachment  in  the  hands  of  a  garnishee,  who  has  possession  of  a  bill  of  ex- 
change belonging  to  defendant,  arrests  the  latter's  interest  in  the  bill,  but  nothing  more. 
Plaintiff  does  not  acquire  such  a  right  as  defendant  might  convey  to  a  holder  for  value 
and  without  notice.  Nor  will  such  attachment  affect  an  equity,  in  favor  of  a  third  per- 
son, to  stop  by  injunction  payment  by  the  acceptors  to  defendant  to  an  amount,  for  which 
the  consideration,  passing  between  such  third  person  and  defendant,  had  failed.  Davis 
V.  Bastos,  9  A.  359. 

22.  Where,  after  attachment  of  a  note  by  a  creditor  of  the  payee,  the  maker  pays 
aooommodation  indorsements  previously  furnished  by  him  to  the  payee,  the  maker's 
ri^t  to  offset  such  indorsements,  not  accruing  until  their  payment,  cannot  retroact  so  as 
to  defeat  the  rights  by  attachment  previously  acquired.  C.  C.  2212  ;  Newton  v.  Gray, 
10  A  67.  t^ipra,  X.  (a).  No*  16.  Compensation,  III.  No.  11.  Bills  and 
Notes,  IV.  (e),  1),  No.  15. 

23.  A  valid  attachment  of  slaves  in  a  party's  hands,  before  he  has  sold  them,  will  re- 
lease him  from  his  obligation  to  pay  conditional  acceptances,  drawn  against  their  pro- 
ceeds.    Cochran  v.  Walker,  10  A.  431. 

24.  Where  personal  property,  shipped  from  one  country  to  another,  under  a  contract 
made  in  one  and  to  be  performed  in  the  other,  is  attached  in  tnmsitu  here,  the  question 
of  priority  must  be  determined  by  our  laws.  The  foreign  creditor  can  have  no  other 
lien  on  the  property  than  a  domestic  creditor  would  have  who  had  become  such,  under 
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predsely  similar  circamstanoeii.    AfcGreffor  r.  Barkery  12  A.  289.    Priyilbok,  IIL  (c), 
2),  c,  Nos.  2,  8. 

25.  Property  was  attached  as  belonging  to  a  partnership  by  two  creditors,  neither  of 
whom  alluded  to  a  dormant  partner,  subsequently  discovered  to  be  such  by  the  second 
attaching  creditor,  who  thereupon,  by  a  supplemental  petition,  first  attached  the  interest 
of  the  dormant  partner.  This  partner,  it  appeared,  was  insolvent,  and  had  never  for- 
nished  any  means  to  the  partnership,  nor  complied  with  his  partnership  engagements, 
while  all  the  funds  were  raised  through  a  credit  upon  the  first  attaching  crisditor  and 
others,  by  the  other  partners,  in  whose  name  alone  the  property  attached  was  shipped. 
Held,  that  the  first  attaching  creditor  is  entitled  to  the  priority.     3* 

See  Courts,  IL  (a).  No.  16«  Judgment,  XIV.  Nos.  1^,  13.  Sequbstratiom,  II. 
(d),  3),  No.  16. 

ATTORNEY. 

I.  Ik  Gbnbrax. 

II.  Of  Attornbts  at  Law. 
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3)  Extent  and  Termination  of  their  Author-  *  ceedings  against  Attorneys. 

ity ;  and  Ratification  of  their  Acts.  ^^^   ^  GeneraL 

IIL  Of  District  Attornbts  ;  and  the  Attornet  General. 

I.  In  General. 

1.  The  word  <<  attorney  "  in  the  act  20  March,  1839,  §  16,  No.  53,  under  which,  in 
a  party's  absence,  his  attorney  is  authorized  to  make  oath  in  all  cases,  in  which  an  oath 
is  required  by  any  provision  of  the  code  of  practice,  means  attorney  at  law.  WiUtams  r. 
Brashear,  16  L.  77.    New  Trial,  IL  Nos.  11,  12,  13. 

2.  The  word  ^'  attorney,"  when  not  coupled  with  any  qualifying  expression,  is  ordi- 
narily understood  to  niean  attorney  at  law.  Clark  v.  Jaorse,  16  L.  575 ;'  IVowbritfye  v. 
Weir,  6  A.  706. 

3.  The  word  *^  attorney,"  in  art  177  C.  P.,  authorizing  a  party's  attorney  to  acknowl- 
edge service  of  a  petition,  means  attorney  at  law,  and  not  attorney  in  fact.  Ingram  v. 
Richardson,  2  A.  839.     Citation,  IV.  No.  13. 

See,  for  attorneys  in  fact,  Mandate.  Insolvency,  II.  (a),  No.  19  ;  for  the  attorney 
of  absent  heirs,  Succession,  YL  ;  for  the  attorney  appointed  to  represent  the  absent 
defendant  in  cases  of  attachment.  Attachment,  V.  (b)  ;  for  curators  ad  hoe  or  ad  Htem 
or  ad  bona,  appointed  to  represent  minors  and  absentees,  references  under  Curators  ; 
for  the  attorney,  of  absent  creditors.  Insolvency,  VIL;  for  the  attorneys  of  the  city  of 
New  Orleans,  New  Orleans,  IL  (g),  5). 

IL  Of  Attorneys  at  Law. 

(a)   Their  Authoriiy. 
1)  In  General, 

See  Mandate,  L  (b). 

2)  Presumptiont  Proof  and  Denial  ofthmt  Autkoritif. 

1.  An  allegation,  that  an  attorney  at  law  is  not  duly  authorized  to  bring  a  suit  insti- 
tuted by  him,  will  not  be  noticed,  unless  supported  by  affidavit.  The  authority  of  an 
attorney  of  record  is  presumed.  It  cannot  be  impugned  by  a  mere  suggestion.  9  M. 
88 ;  10  M.  639  ;  12  R.  95  ;  3  A.  558 ;  5  A.  118 ;  10  A.  66 ;  5  N.  S.  343.  ExKcu- 
TORY  Process,  IL  (b),  2),  No.  7  ;  V.  Nos.  8, 13,  14.  Appeal,  I.  (c).  No.  22 ;  IV. 
(b).  No.  28.     Attachment,  IX.  (b),  No.  14. 

2.  Where  an  attorney  at  law  signs  a  petition,  his  power  is  presumed,  even  for  obtain- 
ing a  writ  of  seizure  and  sale.     Rowlett  v.  Shepherd,  7  N.  S.  515. 

3.  The  law  reposes  great  confidence  in  attorneys,  and  they  are  presumed  to  act  within 
their  authority,  till  the  contrary  be  shown.     DangerfiM  v.  Thrtuton,  8  N.  S.  234. 
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4.  An  acknowledgment  of  serrice  of  citation  bj  an  attorney,  and  his  appearance  and 
acting  for  defendant,  ia  sufficient  evidence  of  the  hitter's  legal  citation ;  if  he  deny  the 
attorney's  authority,  it  must  be  on  oath,  and  then  the  proof  is  on  the  other  party.  Ih, 

5.  The  delivery  of  title  papers  to  an  attorney  is  presumptive  evidence  of  a  mandate, 
bat  may  be  rebutted.     EHe  v.  Cade,  4  L.  389.     Infra,  (c).  No.  29. 

6.  An  attorney,  whose  name  does  not  appear  on  the  record  and  who  has  not  been 
employed  by  a  party  in  the  suit,  although  previously  engaged  in  a  case  remotely  con- 
nected with  it,  has  no  authority  to  receive  money  from  the  marshal  for  such  party.  On 
the  attorney's  authority  being  disavowed,  the  marshal  will  be  responsible  for  its  repay- 
ment.    Lambeih  v.  New  Orlecm$,  6  L.  731. 

7.  Where  a  judgment  from  another  state  is  offered  as  evidence  against  the  judgment 
debtor  here,  and  it  appears  from  the  record,  that  an  attorney  entered  an  appearance  for 
him  and  pleaded  payment,  the  attorney's  authority  will  be  presumed  and  the  judgment 
received.     Tipton  v.  Jdca^field,  10  L.  193.     Executort  Prooess,  V.  Nos.  8, 13,  14. 

8.  An  attorney,  who  appears  for  an  absentee  and  represents  him  in  a  suit,  will  be 
presumed  to  have  acted  with  full  authority.     Hempkin  v.  Bowmar,  16  L.  363. 

9.  It  will  not  be  presumed  that  an  attorney  would  commence  suit  without  authority ; 
DOT  will  the  production  of  his  powers  be  required,  unless  on  a  suggestion  supported  by 
affidavit,  that  he  acted  without  authority.  The  affidavit  should  state  circumstances,  ren- 
dering it  probable  that  the  action  was  unauthorized.  It  will  not  be  enough  to  swear  to 
a  mere  impression  or  belief.  Bonntfoy  v.  Landry,  4  R.  23.  Etidenob,  XYI.  (d),  1), 
No.  4. 

10.  Where  a  commissioner's  return  shows,  that  a  M'itness  before  him  was  cross-exam- 
ined by  an  attorney,  not  of  record  for  the  party,  his  authority  either  from  the  client  or 
the  latter^s  counsel  of  record,  wiU  be  presumed  until  denied  on  oath.  Kdiy  v.  Benedict, 
5R.  138. 

11.  Acceptance  of  service  of  process,  by  an  attorney  of  record  for  his  client,  will,  in 
the  absence  of  proof  to  the  contrair,  be  presumed  to  have  been  authorized.  Conrey  v. 
Brenhatn,  1  A.  897.     Appeal,  IV.  (b).  No.  28. 

12.  An  affidavit  for  an  injunction,  on  the  ground  that  an  attorney  had  no  authority  to 
represent  plamtifif  in  the  suit  resulting  in  the  judgment  enjoined,  must  be  made  by  plain- 
tiff himself,  if  present,  and  not  his  attorney  at  law.     BoyHn  v.  Holden,  6  A.  120. 

IS.  An  affidavit,  repudiating  the  authority  of  an  attorney,  must  be  precise,  showing 
in  what  cause,  and  on  what  occasion,  the  party  has  been  unduly  represented.     Ih. 

14.  Where  a  default  had  been  confirmed  agiunst  a  defendant,  for  whom  a  waiver  of 
service  of  petition  and  citation  had  been  made  by  one  acting  as  his  attorney,  and  defend- 
ant applied  for  a  new  trial,  on  an  affidavit  denying  the  attorney's  authority,  the  court 
refused  to  open  the  judgment,  it  appearing  that  defendant  had  told  a  witness  that  he  had 
employed  the  attorney,  who  examined  the  documents  on  which  suit  was  brought :  that 
defendant  knew  the  fact  of  the  waiver  for  two  years  without  taking  any  steps  to  set  it 
ande ;  and  his  affidavit  not  showing  that  he  had  any  defence.  Taylor  v.  Sutton,  6  A. 
709.     New  Trial,  L  No.  1. 

15.  Prescription  on  a  note,  made  by  defendant  and  another,  had  been  interrupted  by 
execQtory  proceedings,  in  which  an  attorney  appeared  for  defendant,  and,  under  the 
issue  made,  property  of  his  codebtor  was  seized  and  part  of  the  note  paid.  Many  years 
after,  suit  was  brought  for  the  balance  of  the  note,  and,  afler  plaintiff  had  closed  his  evi- 
dence, defendant  filed  an  affidavit,  denying  the  authority  of  the  attorney  in  the  former 
proceedings.  Held,  that  defendant  must  be  presumed  to  have  been  informed  of  the  pro* 
oeedings,  having  availed  himself  of  them ;  and  that  the  attorney's  authority  was  ratified, 
and  hL»  appearance  sufficient  to  interrupt  prescription.     Mason  v.  Stewart,  6  A.  736. 

16.  Where  a  suit  is  instituted  by  attorneys  at  law  as  heirs,  the  proceedings  being  con- 
ducted by  officers  of  court,  there  is  no  necessity  for  inquiring  into  the  authority  of  one 
of  the  heirs,  who  sues  as  attorney  in  fact.     Magtdre  v.  Ba$s,  8  A.  270. 

17.  When  the  authority  of  an  attorney,  not  of  record,  to  receive  payment  of  a  debt, 
is  disputed,  proof  must  be  given  as  in  other  cases  of  agency.  The  principle,  that  the 
antboriiy  of  an  attorney  cannot  be  disputed,  except  under  certain  circumstances,  extends 
only  to  cases,  in  which  he  is  acting  within  the  limits  of  his  professional  duties.  Sttcces- 
$iom  ofBarr,  8  A.  458. 

18.  In  a  suit  here  against  one  of  several  defendants,  upon  a  judgment,  rendered 
against  them  in  Mississippi,  upon  an  ^pearance  for  all  by  an  attorney  after  the  dissolu- 
tion of  a  partnership,  of  which  they  were  members,  although  no  service  were  made  on 
such  defendant,  and  he  swear,  that  the  attorney  was  not  authorized  to  represent  him,  the 
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judgment  will  be  enforced,  unless  he  show  that,  at  the  time  of  its  rendition,  he  had  a 
good  and  equitable  defence.  Wahoarth  v.  ffenderson^  9  A.  339.  Judgkbnt,  XI.  (b). 
No.  40  ;  XIII.  No.  23. 

19.  When  an  attorney,  whose  authority  is  not  denied  under  oath  or  impeached  bj 
evidence,  swears,  that  he  is  the  attorney  of  plaintiff  in  attachment,  for  whom  he  makes 
affidavit  and  gives  bond,  and  the  next  day  the  petition  is  filed  by  another  attorney, 
recognizing,  however,  the  authority  of  the  preceding  attorney,  the  attachment  will  be 
maintained.    Fuhon  v.  Brown^  10  A.  350.    Mandate,. I.  (b),  No.  21. 

20.  The  right  of  a  party  to  repudiate  under  oath  the  authority  of  those,  who  appar- 
ently represent  him,  whether  as  plaintiff  or  defendant,  upon  the  records  of  a  court,  can- 
not be  questioned.     Legere  v.  Richard,,  10  A.  669. 

21.  It  is  defendant's  attorney  alone,  t.  «.  some  one  whom  he  has  retained  and  em- 
ployed, and  no  other  person,  who  is  by  law  authorized  to  acknowledge  that  the  petition 
has  been  duly  served.     G.  P.  177  ;  Marvel  v.  Manouorier^  14  A.  3. 

22.  At  common  law  a  party  is  bound  by  the  unauthorized  appearance  of  an  attorney, 
if  the  latter  be  able  to  indemnify  defendant.  But  under  our  law,  plaintiff  is  led  to  his 
remedy  against  the  attorney,  who,  without  authority,  undertakes  to  represent  another  in 
a  court  of  justice,  and  the  proceeding  is  voidable,  if  not  void.  The  party  is  not  bound 
to  show  that  he  had  a  defence  to  the  action.  He  may  do  that  when  he  is  cited.  /& 
Judgment,  XI.  (b),  Nos.  39,  40. 

23.  Where  an  attorney's  authority  to  file  an  answer  ibr  defendant  is  denied  on  oath 
by  the  latter,  and  it  appears  that  the  attorney,  after  having  received  the  petition  from 
defendant's  brother,  who  stated  he  was  acting  by  defendant's  request,  was  idso  informed 
by  another  person,  that  defendant  wished  him  to  attend  to  the  suit,  the  proof  of  author- 
ization is  insufficient,  and,  the  citation  being  void,  the  judgment  will  be  annulled.  Ridgt 
V,  Mw,  14  A.  866. 

See  Appeal,  II.  (b).  No.  9. 

3)  Extent  and  TerminaHon  of  their  Authority  ;  and  Rat{fioatwn  of  their  Acts. 

1.  Attorneys  may  make  affidavits  for  their  clients,  as  to  matters  connected  with  the 
proceedings,  to  get  a  continuance,  or  lay  the  grounds  for  a  new  trial.  Oaulker  v.  Bankty 
3  N.  S.  543.  Continuance,  II.  Nos.  2, 8, 11.  New  Trial,  II.  Nos.  11, 12, 13.  Stat 
20  March,  1839,  §  16,  No.  53.  Sequestration,  IL  (b),  No.  7.  Executort  Pro- 
cess, III.  (b),  No.  26. 

2.  The  receipt  of  an  attorney  for  numeg,  received  on  a  claim  put  into  his  hands  for 
collection,  is  binding  on  his  client ;  but  he  cannot  take  his  own  note  in  payment.  So, 
plaintiff,  whose  attorney  enters  satisfaction  of  judgment  on  receiving  in  payment  the 
mortgage  note  of  a  third  person,  may  proceed  with  his  execution.  Jyolan  v.  Rogerty  4 
N.  S.  145  ;  Phelp$  v.  Preiton,  9  A.  488;  H%dey\.  Shatrp;A  L.  335. 

3.  The  authority  of  an  attorney,  while  acting  within  the  limits  of  his  official  duties, 
cannot  be  disputed ;  but  it  is  no  part  of  these  to  make  affidavit  for  an  attachment,  and 
his  attorneyship  in  fact,  for  this  purpose,  must  be  proved,  as  that  of  any  other  individ- 
ual.    Parnam  v.  Murphee,  4  N.  S.  355.     Attachment,  III.  Nos.  13,  14,  24. 

4.  An  attorney  has  no  authority  to  release  his  client's  debtor  withoat  payment.  MU- 
laudcm  v.  McMcken,  7  N.  S.  36. 

5.  Although,  generally,  an  attorney  have  no  right  to  prolong  the  term  of  payment,  yet, 
where  a  stay  of  execution  is  moderate  in  delay,  and  may  have  been  used  to  obtain  judg- 
ment with  greater  facility,  it  is  in  accordance  with  the  general  practice  of  attorneys,  and 
they  ought  not  to  be  held  responsible  except  foe  fraud  or  gross  negligence,  or  proof 
that  their  clients  have  suffered  a  loss  by  the  indulgence  granted,     lb, 

6.  As  a  general  rule,  the  attorney's  authority  terminates  with  the  judgment.  Danger- 
jidd  V.  Thruston,  8  N.  S.  234.     New  Orleans,  II.  (g),  5),  Nos.  5, 10. 

7.  An  attorney  has  authority  to  consent  that  judgment  be  entered  up.     Jb* 

8.  An  attorney  cannot,  without  express  authority,  assign  a  judgment.  Walden  v. 
Grant,  8  N.  S.  571. 

9.  An  attorney's  authority  is  not  limited  to  the  mere  prosecution  of  a  suit ;  it  extends 
to  everything  necessary  to  the  protection  and  promotion  of  the  interests  committed  to 
his  care,  so  &,r  as  they  are  to  be  affected  by  the  proceedings  in  the  court  where  he  rep- 
resents his  client,  and  he  may  dismiss  or  discontinue  as  well  as  prosecute.  Paxton  v. 
Cobb,  2  L.  140. 

10.  So,  where  the  excess  of  damages  awarded  by  the  jury  stands  in  the  way  of  a 
judgment  for  what  is  really  due,  an  attorney  may  enter  up  a  remittitur.  Mead  v.  Buck- 
ner,  2  L.  286.     New  Trial,  I.  No.  6. 
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11.  Ao  attornej  has  do  right  to  confess  a  debt  without  special  power.     Dwmford  v. 
CZant,  3  L.  203 ;  mproy  No.  7  ;  infra,  No.  18. 

12.  An  attomej  has  no  authority  to  take  an  appeal  afler  the  death  of  his  client  SHth 
T.  W%fibu9h,  3  L.  442. 

13.  An  attornej  cannot  take  a  note  and  mortgage  in  satisfaction  of  the  judgment  he 
has  obtained ;  and  when  he  has  taken,  and  sues  upon,  them,  for  the  use  of  a  third  per- 
son, not  the  judgment  creditor,  the  debtor  being  still  liable  under  the  judgment,  thej  will 
not  be  enforced.     GreenweU  v.  RoberUy  7  L.  63. 

14  An  agreement  among  counsel  for  their  own  convenience,  that  they  will  not  try 
causes  during  the  summer  months,  is  not  legally  binding  on  the  parties  to  it.  If  a  cause 
be  afterwards  set  for  trial,  during  the  period  prescribed  by  the  agreement,  by  the  origi« 
nal  counsel  or  by  the  client,  the  court  will  disregard  the  general  promise,  and  allow  the 
cause  to  proceed.     Robert  v.  Commercial  BaarUc,  13  L.  532. 

15.  A  power  to  an  attorney  to  collect  a  debt  does  not  authorize  him  to  novate  or  com- 
promise.    C.  C.  2966;  Dupre  v.  Splaney  16  L.  51. 

16.  An  attorney  cannot  deprive  his  client  of  the  benefit  of  a  judgment  in  his  favor, 
without  a  special  power  to  do  so.     Morgan  v.  Creditors j  19  L.  84. 

17.  An  agreement,  by  an  attorney,  to  receive  payment  of  a  judgment  in  anything 
but  the  legal  currency  of  the  United  States,  will  not  bind  the  client  without  his  consent. 
Dunhar  v.  Morris,  3  R.  278  ;  Perkins  v.  Grant,  2  A.  328. 

18.  An  attorney  cannot  acknowledge  a  debt,  so  as  to  bind  his  client.  IKU  v.  Barlow, 
6  B.  142  ;  supra,  Nos.  7,  11. 

19.  An  attorney,  employed  to  collect  a  note,  cannot,  by  an  agreement  out  of  court, 
grant  the  maker  indulgence,  where  the  immediate  legal  oonsequence  would  be,  if  the  act 
were  valid,  to  release  the  sureties  on  the  note.     Roberts  v.  Smith,  3  A.  205. 

20.  An  attorney  may  receive  partial  payments  on  any  claim  put  in  his  hands  for  col- 
lection.    JPichett  v.  Bates,  3  A.  627.     Payment,  V.  No.  10. 

21.  A  party  will  be  bound  by  an  agreement,  signed  by  his  counsel,  and  authorizing  a 
deputy  clerk  to  issue  a  dedimtis,  though,  on  the  return  of  the  commission,  he  employ 
another  attorney.     Cahnes  v.  Stone,  7  A.  133. 

22.  After  judgment  in  full  for  an  account  sued  upon,  plaintiff's  counsel  may  enter  of 
record  a  correction  of  an  error  in  its  addition,  and  reduce  it  to  the  proper  amount.  Otiatf 
V.  Andrews^  8  A.  141. 

23.  Such  a  correction  may  be  regai'ded  as  an  entry  of  satisfaction  of  the  judgment 
pro  tantOy  which,  for  a  part  or  the  whole,  may  lawfully  be  made  by  an  attorney  of  record. 
It  is  a  remittitur^  of  which  defendant  and  his  sureties  may  take  advantage.     lb* 

24.  An  attorney  has  an  implied  power  to  have  briefs  printed  at  the  expense  of  his 
client,  who,  however,  will  be  responsible  only  for  such  a  number  of  copies  as  are 
usually  required  under  the  rules  of  practice.  G.  C.  2969 ;  Weisse  v.  Ifew  Orleans, 
10  A.  46. 

25.  It  was  agreed  of  record,  between  counsel  engaged  in  two  suits,  that  the  final  judg* 
ment  in  the  first  should  be  decisive  of  the  second.  Judgment  in  the  first  suit  having 
gone  against  plaintiff  in  the  state  court,  he,  about  five  years  afterwards,  changed  his 
counsel,  and  took  a  writ  of  error  to  the  United  States  supreme  court,  where,  after  two 
years,  final  judgment  went  against  him.  He  then  moved  to  reinstate  the  second  suit, 
np<Mi  an  affidavit  that  his  attorney  had  no  authority  to  make  such  an  agreement,  the 
date  of  his  knowledge  of  which,  however,  he  studiously  suppressed.  jSisld,  that,  as 
plaintiff  had  never  instructed  his  new  counsel  to  move  in  the  second  suit,  in  the  interval 
between  taking  out  the  writ  of  error  and  its  dismissal,  and  as  he  had  not  sworn  that  he 
was  ignorant  during  so  long  a  period  of  what  had  been  done  in  his  suit,  he  must  be  pre- 
sumed to  have  been  cognizant  of  the  agreement,  his  implied  ratification  of  which  was 
brnding  upon  him.     Brooks  v.  Poirier,  10  A.  512. 

26.  Counsel  have  a  discretionary  right  to  agree,  in  order  to  save  costs,  that  they  will 
take  the  testimony  of  witnesses  residing  in  another  parish,  in  writing,  without  a  commis- 
sion, and  afterwitfds  submit  the  cause  for  decision.  And  such  an  agreement,  when 
coaununicated  to  one  of  the  parties,  who  makes  no  objection,  will  be  binding  upon  him. 
LacoaU  Y.  Robert,  n  A.  33. 

27.  An  agreement  by  plaintiff's  attorney,  to  grant  defendant  the  delay  of  a  few  days, 
within  which  to  file  an  answer,  is  clearly  within  the  scope  of  his  authority,  and  so  bind- 
ing CO  his  client,  until  repudiated  by  him,  with  notice  of  the  fact  given  to  defendant  or 
hizi  counsel    Brooks  v.  Cavanaugh,  11  A.  183. 

28.  So,  a  default,  confirmed  by  an  attorney  in  ignorance  of  a  previous  agreement  by 
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his  legal  partner  to  grant  such  a  delay,  will  be  set  aside,  and  the  case  reinstated  as  it 
stood  at  the  time  of  the  agreement,     lb. 

See  Evidence,  XIL  (j),  3).    Execution,  V.  (a),  5),  No.  10. 

(b)   Their  Liahilities. 

1.  An  attorney  is  liable  for  neglect  in  the  management  of  a  suit,  even  though  without 
fraud ;  but  not  for  an  error  in  judgment,  unless,  perhaps,  very  gross.  Breedhve  v. 
Tamer,  9  M.  354. 

2.  Where  proper  evidence  is  not  offered  in  a  cause,  the  presumption  is,  not  that  the 
attorney  neglected  to  offer,  but  that  the  client  failed  to  procure,  it.     Jb, 

3.  A  lawyer  may  increase  his  responsibility  by  acting  in  the  double  capacity  of  attor- 
ney and  counsellor,  but  cannot  diminish  it.     Ih, 

4.  The  doctrine,  that  an  attorney,  practising  in  this  state,  is  not  bound  to  notice  the 
decisions  of  the  supreme  court,  and  that  a  difference  of  opinion  between  him  and  the 
court  cannot  render  him  liable  in  damages,  is  inadmissible.  Ih,  Laws,  II.  (i),  Nos.  1, 
14.     Malicious  Prosecution,  Nos.  22, 30. 

5.  An  attorney  who  collects  money,  and  does  not  pay  it  over,  is  not  his  client's  de- 
positary, and,  in  case  of  insolvency,  no  privilege  exists  in  favor  of  the  latter.  Dwmford 
V.  Seghers,  9  M.  470. 

6.  An  attorney,  who  compromises  his  client's  debt  without  authority,  is  liable  to  him 
from  the  date  of  such  compromise.      Wbodrow  v.  Ifennen,  6  N.  S.  158. 

7.  Attorneys  are  responsible  for  injurious  words  uttered  maliciously  during  the  trial 
of  a  cause,  and  for  language  iro{)ertinent  to  the  issue,  whether  instructed  or  not  by  their 
clients ;  but  they  are  not  responsible  for  statements  pertinent  to  the  cause,  when  in- 
structed by  their  clients,  and  such  instruction  is  presumed  when  their  clients  are  present 
and  do  not  disavow  the  woi*ds.  Stackpole  v.  Ilennen,  6  N.  S.  486 ;  Act  12  March, 
1855,  §  11,  No.  115. 

8.  And  the  pertinency  of  observations,  made  in  the  progress  of  a  cause,  is  a  question 
of  law,  and  not  of  fact.     lb, 

9.  An  attorney  takes  all  risks,  and  subjects  himself  to  all  losses  from  acts  by  him 
beyond  the  legal  limit  of  his  power.     MiUaudan  v.  McMicken,  7  N.  S.  38. 

10.  When  tbe  principal  instructs  his  agent  and  attorney,  employed  to  enforce  execution 
against  certain  property,  to  let  the  sale  take  place  without  any  interference,  and  the 
attorney  bids  in  the  f>roperty  on  his  own  account  for  a  sum  less  than  the  debt,  he  is  not 
liable  for  any  loss  sustained  by  the  principal.     Helfy.  Ives,  10  L.  513. 

11.  Where  an  attorney,  after  recovering  judgment  for  his  client,  buys  property  from 
the  debtor,  and,  in  part  payment,  assumes  the  latter's  debt,  he  will  be  bound  to  hold  on 
to  any  advantage  he  may  have  thus  acquired  for  his  client,  and  to  notify  him  thereof 
immediately ;  and  to  comply  with  his  assumption,  without  waiting  for  his  client's  ac- 
ceptance and  notice  thereof.     McMiehasl  v.  .Davidson,  7  B.  53. 

12.  An  attorney  is  responsible  for  any  injury  resulting  from  his  neglect  of  business 
intrusted  to  him.     Thompson  v.  Lobdell,  7  R.  369. 

13.  So,  where  an  attorney,  employed  by  an  administrator  to  prepare  and  file  a  tableau 
of  distribution,  neglects  to  obtain  correct  information,  but  prepares,  and  without  sub- 
mitting it  to  the  administrator,  files  a  tableau  by  which  the  balance  in  his  hands  is  repre- 
sented much  larger  than  it  really  is,  and,  afler  the  errors  are  pointed  out  to  him  by  the 
administrator,  neglects  to  have  the  tableau  corrected,  and  it  is  finally  homologated,  he 
will  be  responsible  for  the  injury  the  administrator  may  sustain.     lb, 

14.  Nor  will  it  be  any  defence,  in  such  case,  to  allege,  that,  if  the  administrator  were 
charged  with  interest  on  the  sums  in  his  hands,  the  balance  represented  by  the  tableau 
would  not  exceed  the  amount  really  due  the  succession,  the  creditors  or  heirs  of  which 
can  alone  benefit  by  the  debt.     lb, 

15.  Where,  on  releasing  a  judicial  mortgage  in  favor  of  his  client,  an  attorney  is  paid 
part  of  the  debt,  and  receives,  as  collateral  security,  a  note  due  the  debtor,  the  proceeds 
of  which  are  to  be  applied  to  satisfy  the  remainder  of  the  judgment,  the  balance  to  be 
paid  over  to  the  debtor,  the  attorney  will  not  be  liable  for  a  loss  arising  from  a  failure  to 
sue  on  tbe  note  at  maturity,  where  nothing  shows  that  he  undertook,  or  that  a  proper 
demand  was  made  on  him,  to  do  so.     Hughes  v.  Boyce,  2  A.  803. 

1 6.  To  render  an  attorney  liable  for  a  debt  placed  in  his  hands  for  collection,  plaintiflT 
must  show,  that  he  had  a  valid  claim,  which  has  been  impaired  or  lost  through  the  attor- 
ney's misconduct  or  negligence.     SpHler  v.  Davidson,  4  A.  171. 
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17.  Attomeya  practising  in  partnership  are  equally  responsible  for  money  collected 
and  DOC  paid  over,  though  one  of  them  had  no  participation  in  that  particular  transaction. 
Dwight  V.  Stnuntf  4  A.  490.    Infra,  (c),  No.  12.     Partnership,  I.  (b),  No.  21. 

18.  An  attorney  at  law  should  not  be  held  -to  a  less  onerous  responsibility  than  an 
attorney  in  fact,  and  will  be  bound  to  pay  interest  on  any  sum  in  his  hands,  from  the 
day  be  becsomes  a  defaulter  by  delaying  to  pay  it  over.  C.  0.  2984 ;  lb,  Mandatk, 
V.  (b),7),  No.ll. 

19.  An  attorney,  when  sued  for  notes  placed  in  his  hands  for  collection,  must  return, 
or  show  what  has  become  of,  them ;  and  it  is  for  him  to  establish,  that  the  failure  to  re- 
cover their  amount  has  arisen,  not  from  his  laches,  but  the  debtor's  insolvency.  Dyer  v. 
Drew,  14  A.  657.     Etidenge,  VIII.  No.  9. 

20.  And  where,  in  such  case,  the  attorney  does  not  produce  the  notes,  and  thus  afford 
plaintiff  the  opportunity  of  proving  their  signatures,  plaintiff  will  be  entitled  to  recover 
without  showing  their  genuineness.     lb. 

See  act  12  March,  1855,  No.  115.  Courts,  III.  New  Trial,  I.  No.  2.  Pre- 
scription, IV.  (d),  2),  No.  2.    Mandate,  V. 

(c)   Their  Fees  ;  and  Proof  of  Services. 

1.  An  attorney  may  sue  for  his  fee ;  but  any  convention,  by  which  a  client  agrees  to 
pay  his  aitomey  a  certain  proportion  of  the  object  or  amount  in  dispute,  is  null  and 
void.    LivingsUm  v.  GomeQ,  2  M.  281. 

2.  Parol  evidence  may  be  received  to  establish  services  rendered  by  an  attorney  be- 
fore a  justice  of  the  peace.     Veeche  v.  Grayson,  1  N.  S.  133. 

3.  The  value  of  professional  services,  rendered  under  the  eye  of  the  court,  may  be 
fixed  by  the  court  itself  without  hearing  any  testimony.  Dorsey  v.  Creditors,  5  N.  S. 
399 ;  Baldwin  v.  CarleUm,  15  L.  394     Experts  and  Auditors,  I.  No.  14. 

4.  The  measure  of  the  reward  of  professional  services  is  the  exertion  of  legal  knowl- 
edge, the  responsibility  incurred,  and  the  labor  bestowed.  The  judge  must  act  upon  his 
own  responsibility,  independently  of  the  opinion  of  witnesses,  as  in  the  case  of  taxing  the 
services  of  referees,  or  the  attorney  of  absent  creditors  in  insolvent  estates.  Dorsey  v. 
CreditarM,  5  N.  S.  399  ;  Succession  of  Macarty,  3  A.  518  ;  Succession  of  Lee,  4  A.  578. 
Succession,  VIII.  (f ),  8),  b.  No.  15. 

5.  The  act  31  March,  1808,  §  4,  No.  30,  providing,  that  a  bargain  made  by  an  attor- 
ney with  his  client,  depending  on  the  event  of  a  suit,  to  receive  any  of  the  property  in 
di^te,  shall  be  void,  does  not  extend  to  services  performed  by  an  attorney  in  procur- 
ing the  confirmation  of  a  person's  title  to  land  from  the  board  of  commissioners.  Brent 
V.  Reevesy  3  L.  10. 

6.  Attorneys  may  stipulate  for  a  commission  or  percentage  on  collections  to  be  made. 
Flmcer  v.  aOimner,  7  L.  207.     Evidence,  XVI.  (b),  6),  No.  10. 

7.  Attorneys,  collecting  money  due  an  insolvent  estate,  cannot  retain  their  fee,  but 
most  pay  the  money  over  to  the  syndic,  and  have  their  claim  placed  on  the  tableau,  and 
its  payment  ordered  in  the  general  distribution.      West  v.  Oarleton,  8  L.  254. 

8.  Where  plaintiff,  appointed  the  attorney  of  the  insurance  office  of  defendants,  with 
an  annual  salary,  is  dismissed  by  the  board  of  directors  at  the  end  of  a  few  months  with- 
oai  canse,  he  may  recover  his  salary  for  the  whole  year.  Orphans'  Asylum  v.  Hiss. 
Mar.  his*  Co.^  8  L.  185.  Lease,  II.  (c),  2),  No.  4.  New  Orleans,  II.  (g),  5), 
Nos.  12,  13. 

9.  Where  no  special  contract  has  been  made,  the  compensation  of  attorneys  must  be 
regulated,  in  a  great  degree,  by  the  nature  of  their  services.  The  difficulties  of  the 
case,  the  amount  in  controversy,  and  other  attending  circumstances  must  be  considered, 
in  connection  with  the  physical  and  mental  labor,  and  the  responsibility  incurred.  Hunt 
V.  Orleans  Cotton  Press  Co.,  2  R.  404.     Succession,  Vttl.  (f ),  8),  b,  No.  21. 

10.  Extra  compensation,  promised  an  attorney  employed  by  the  year  at  a  fixed 
etdarjy  for  the  prosecution  of  certain  suits,  cannot  be  recovered  before  their  decision, 
where  the  money  was  not  promised  to  be  paid  in  advance.  StcUe  v.  Atehafalaya  R, 
Co^  5  R.  66. 

11.  Where,  after  resigning  his  appointftient,  an  attorney,  who  had  been  employed  at 
an  annaal  salary,  continues,  with  the  approbation  of  his  former  client?,  his  attention  to 
suits  begun  during  his  term  of  office,  and  his  semces  are  useful  to  them,  he  may  re- 
cover compensation  therefor.     Garter  v.  Municipality  No.  Two,  5  R.  238. 

12.  It  is  no  defence  to  an  actiop  by  two  attorneys  in  partnership  for  a  conditional  fee 
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promised  in  case  of  success,  that  one  of  them,  having  been  raised  to  the  bench,  took  no 
part  in  the  trial  of  the  case.  Business,  intrusted  to  two  professional  gentlemen  asso- 
ciated in  the  practice,  may  be  attended  to  bj  either.  Simon  v.  Brcuhear,  9  R.  59.  Supra, 
(b).  No.  17. 

13.  The  promise  of  a  conditional  fee,  in  case  of  success,  to  an  attorney,  for  his  services, 
though  made  after  he  had  been  retained  in  the  case,  is  legal,  and  for  a  sufficient  oonmder- 
ation,  and  the  amount  may  be  recovered  if  the  condition  be  fulfilled.  Clay  v.  BaUaard^ 
9  R.  308. 

1 4.  Although  no  active  services  be  shown,  yet,  where  the  attorney's  inaction  might 
have  resulted  from  the  conviction,  that  it  would  lead  to  a  compromise,  by  which  the 
claim  against  the  client  would  be  abandoned,  and  such  compromise  is  made,  a  recovery 
may  be  had  upon  a  note  given  for  a  stipulated  fee.     Bennen  v.  Bourgeat,  12  R.  522. 

15.  Where,  after  an  attorney's  services  are  ended,  his  compensation  is  fixed  by 
mutual  agreement  of  the  parties,  and  no  error  is  shown,  effect  will  be  given  to  the  con- 
tract. In  such  case,  the  parties  having  themselves  established  the  value  of  the  services, 
the  compensation  cannot  be  withheld  on  the  ground  of  exorbitancy.  AfcJSlrath  ▼. 
Dupuy,  2  A.  521. 

16.  Where,  on  an  attempt  by  one  representing  himself  as  agent  for  a  ship-owner  and 
by  the  consul  of  the  nation  to  which  she  belongs,  to  remove  the  master  from  the  com- 
mand, the  latter  employs  counsel  to  maintain  his  right  thereto,  the  owner,  if  his  interests 
be  in  conflict  with  the  course  pursued  by  the  master,  will  not  be  liable  for  fees  of  counsel 
employed  by  him.     Barker  v.  Torh,  3  A.  90. 

17.  Where  counsel  sue  for  fees  for  professional  services,  their  claim  must  rest  upon 
the  conscientious  and  exclusive  application  of  those  services  to  the  business  and  inter- 
ests of  those,  who  are  called  upon  to  pay  them.     lb, 

18.  A  contract  between  an  attorney  and  client,  by  which  the  latter  agrees  to  give  the 
former  one  third  of  the  judgment  to  be  recovered,  is  void  under  staU  31  March,  1808, 
§  4,  No.  30.     Morgan  v.  Driggs,  3  A.  124. 

19.  An  attorney  will  be  concluded  by  a  claim  presented  for  professional  services, 
although  payment  be  refused,  unless  shown  to  have  been  made  in  error.  Succession  of 
Flowery  3  A.  292.    Succession,  VIII.  (f),  5),  b,  No.  15. 

20.  Art.  71  const  1845,  does  not  affect  the  right  of  an  attorney  to  recover  the  value 
of  his  services  in  an  action,  or  in  any  other  legal  mode,  in  which  the  parties  may  present 
the  claim  for  adjudication.     Succession  of  Macarty,  8  A.  517.     Courts,  f .  No.  7. 

21.  The  responsibility  of  determining  the  amount  of  fees  due  for  professional  services 
is  a  matter  of  great  delicacy ;  and,  under  the  rules  under  which  our  predecessors  have 
acted,  the  court  must  be  guided  by  a  conscientious  estimate  of  their  value.  Counsel  fees 
are,  in  point  of  fact,  from  their  very  nature,  honorary*  and  not  susceptible  of  an  accurate 
appreciation  in  money.     Edelin  v.  Ricjiardson^  4  A.  503. 

22.  Where  a  note  is  given  for  services  to  be  rendered,  its  non-payment  justifies  the 
attorney  in  refusing  the  continuance  of  such  services ;  and  if  those  rendered  before 
maturity  of  the  note  be  worth  its  amount,  he  will  recover  on  it.  Cooky  v.  Boherty,  5 
A.  163.     Obligations,  VII.  (a),  5),  a,  Nos.  4,  6. 

23.  An  attorney,  who  retains  a  reasonable  sum  for  his  fee,  cannot  be  compelled  to  re- 
fund such  sum,  though  retained  out  of  an  amount  that  has  come  informally  into  his 
hands.     Monget  v.  Tessier,  5  A.  165. 

24.  Under  ordinary  circumstances,  the  appearance  of  a  member  of  the  bar  as  attorney 
of  record  in  a  suit  in  the  place,  where  the  party  resides,  would  be  evidence  of  his  em- 
ployment ;  but  this  presumption  may  be  repelled.     JRoseliiis  v.  Dehchaise^  5  A.  482. 

25.  However  valuable  the  services  of  an  attorney  may  have  been  to  a  party,  in  a 
suit,  in  which  he  represented  others  having  a  similar  interest,  he  cannot  recover  a  fee 
from  a  party  who  has  not  employed  him.     Ih* 

26.  Where  there  was  neither  intricacy,  nor  litigation,  in  the  administration  of  a  suc- 
cession, valued  at  ten  thousand  dollars,  the  debts  of  which,  principally  for  medical  ser- 
vices and  funeral  expenses,  did  not  exceed  a  thousand,  two  hundred  dollars  were  consid- 
ered a  fair  allowance  to  the  attorney  who  settled  the  succession.   Uzee  v.  Biron,  6  A.  565. 

27.  It  often  occurs,  that  the  valuable  services  of  counsel  enure  to  the  benefit  of  others 
than  those  who  have  employed  them.  Large  interests  often  include  small  ones  in  mat- 
ters of  litigation.  But,  for  such  services,  counsel  cannot  recover  against  parties  who 
have  not  employed  them.     Cooly  v.  Cecile,  8  A.  51. 

28.  The  appearance  of  plaintiffs,  attorneys,  in  behalf  of  defendant,  under  ordinary- 
circumstances,  will  be  evidence  of  their  employment.    But,  where  they  have  represented 
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the  main  and  controlling  interest  to  be  defended  in  the  right  of  another,  by  whom 
thej  have  been  employed,  and  the  interest  of  defendant,  merely  a  nominal  party  to  the 
soit,  is  bat  small,  some  satisfactory  evidence  must  be  given  of  their  employment  by 
defendant  to  recover  a  fee  against  the  latter,     lb. 

29.  Nor,  in  such  case,  will  it  suffice  to  show,  that  plaintiffs  have  in  their  possession 
the  copy  of  the  petition  and  citation  served  on  defendant ;  nor  that  a  release  in  favor  of 
a  witness,  and  in  the  hand-writing  of  one  of  the  plaintiffs,  was  signed  with  defendant's 
mark,  when  there  is  no  explanation  of  the  circumstances,  under  which  the  mark  was 
appended.     Ih.    Supra^  (a),  2),  No.  5. 

30.  One  who,  though  not  a  party  to  a  suit,  has  been  benefited  by  its  defence,  will 
not  be  liable  ibr  any  part  of  the  fees  of  counsel  retained,  not  by  him,  but  by  defendant. 
The  latter,  who  had  interests  of  his  own  at  stake  in  the  suit,  must  be  presumed,  in  the 
absence  of  contrary  proof,  to  have  engaged  counsel  in  reference  to  those  interests.  Mi- 
ekoH  V.  CfravieTy  11  A.  596. 

31.  The  nature  and  extent  of  the  services  of  counsel  may  be  proved  by  parol.  Their 
signatures  to  pleadings  are  immaterial,  when  they  appear  to  have  been  employed  to 
advise  and  assist  other  counsel.     Brewer  v.  Gook^  11  A.  637. 

32.  The  opinion  of  witnesses  as  to  the  value  of  the  services  of  counsel  is  not  conclu- 
sive upon  the  court ;  but  the  opinion,  when  corroborated  by  other  evidence,  and  giving 
apparently  a  fair  estimate,  will  be  adopted.     Ih, 

33.  When  an  attorney  has  been  employed  for  a  fee,  contingent  upon  his  success  in 
collecting  money,  the  employment  by  the  client  of  other  attorneys,  for  special  duties  in 
ooUeeting  the  money,  will  not  impair  the  attorney's  claim  for  compensation,  where  he 
has  been  at  all  times  ready  to  40  all  that  was  requisite  to  enforce  the  judgment  obtained 
by  hioi.     Morgan  v.  Broum^  12  A.  159. 

34.  Nor  wiU  the  attorney's  claim,  in  such  case,  be  affected  by  the  fact,  that  the  client, 
in  conseqaenoe  of  his  injudicious  contracts,  or  the  selection  of  unfaithful  agents,  has  suf- 
fered losses.     Ih, 

35.  For  thefee%  ofaUomeySy  appointed  to  represent  absent  creditors  in  insolvent  and 
Qttaehment  proceedingSy  and  proceedings  generally  against  absentees,  and  in  matters  of 
succession,  see  Insolyenct,  Yll.  Attachment,  Y.  (b).  Absentees,  111.  Suc- 
cssaiON,  YI.  (b). 

36.  For  the  fees  of  attorneys,  employed  by  syndics,  administrators,  execvtors,  tutors,  etc,, 
see  Insolyenct,  IX.  No.  7 ;  XII.  (d).  Succession,  YIII.  (f),  8),  b.  Minors,  III. 
(f),  1),  No.  9. 

37.  For  the  liability  of  parties  litigant  for  the  fees  of  attorneys  employed  by  their  oppo- 
nents, and  for  such  fees  as  an  element  of  damages,  see  Costs,  II.  No.  6.  Injunction, 
Vlll.  (b).  SaI/B,  III.  (c),  3),  c.  Malicious  Prosecution,  No.  40.  Offences 
AND  Quasi  Offences.  II.  (g),  2),  b,  No.  15  ;  3),  No.  8.  Sequestration,  IL  (c), 
2),  Noe.  8, 12  ;  (d),  3),  No.  19.     Attachment,  IY.  (c),  Nos.  6,  10,  19. 

See  SuMXART  Process,  II.  Nos.  29,  30.  Mandate,  I.  (b),  No.  24.  Prescrip- 
tion, HI.  (e).  No.  1 ;  Y.  (b).  No.  12.  Loan,  III.  (b),  2),  Nos.  36,  37,  43.  Obliga- 
TiONSi  Y.  No.  35 ;  YII.  (a),  5),  A,  No.  23.  Eyidence,  XIII.  (b),  No.  32.  Judg- 
ment, I.  No.  19  ;  XY.  (c),  3),  No.  25.  Marriage,  YIII.  (b),  No.  21 ;  (c),  Nos.  43, 
44.    Sheriff,  II.  (b),  2),  d,  No.  2.     Priyilege,  II.  (a),  No.  1. 

(d)   The  License  to  Practise  ;  and  Proceedings  against  Attorneys. 

1.  The  fact,  that  an  attorney  was  engaged  in  aiding  and  heading  the  insurrection  of 
alayes  in  the  island  of  St.  Domingo,  is  a  sufficient  ground  for  striking  his  name  from  the 
roll  of  members  of  the  bar.     Dormenon*s  Case,  1  M.  129. 

2.  The  parish  judge  cannot  appear  as  counsellor  in  any  case  brought  before  his  court, 
under  act  1808,  §  8,  No.  30.     Hudson  y.  Grieve,  1  M.  143. 

3.  Candidates  for  a  license  to  practise  are  expected  to  be  acquainted  with  the  lan- 
guage, in  which  the  constitution  of  the  United  States  is  written.     9  M.  642. 

4.  An  attorney  will  be  suspended  from  his  practice  in  the  supreme  court,  for  indeco- 
roua  language  in  an  application  for  a  rehearing.     De  Armas's  Case,  10  M.  123. 

5.  The  stats.  31  March,  1808,  No.  30;  22  March,  1826,  No.  57,  authorizing  summa- 
ry proceedings  against  attorneys,  who  refuse  to  pay  over  money  collected,  do  not  entitle 
them  to  the  intervention  of  a  jury.      West  v.  Carleton,  8  L.  254. 

6.  The  act  22  March,  182G,  No.  57,  applies  only  where  money  belonging  to  a  client 
is  withheld.  It  is  inapplicable,  where  he  seeks  to  obtain  control  of  a  note  received  by 
the  attorney.     Oakey  v.  Duncan,  2  R.  349. 
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7.  On  a  rule  upon  an  attorney,  under  act  27  March,  1823,  §  3,  No.  65,  to  show  cause 
why  an  information  should  not  be  filed  against  him,  it  is  the  duty  of  the  judge,  by  whom 
the  rule  was  granted,  to  decide  as  to  the  sufficiency  of  the  cause  shown.  The  act  does 
not  require  the  attorney-general  to  be  notified  of,  or  take  any  part  in,  this  preliminary 
proceeding.     State  ex  rd.  Wills  v.  Judge,  3  R.  416. 

8.  The  license  of  an  attorney  cannot  be  withdrawn  or  annulled,  unless  on  conviction 
in  the  manner  prescribed  by  act  27  March,  1823.  The  proceedings  must  be  by  infor- 
mation before  the  district  court  of  the  domicil  of  the  accused  ;  and  there  must  be  a  trial 
by  jury.  Acts  31  March,  1808,  §  6,  No.  30 ;  27  March,  1823,  §  3,  No.  65 ;  22  March, 
1826,  §  1,  No.  57  ;   GhevaUm  v.  Schmidt,  11  R.  91 ;  Turner  v.  Walth,  12  R.  383. 

See  acts  6  February,  1857,  No.  7,  prescribing  the  oath  to  be  taken  by  attorneys ;  12 
March,  1855,  No.  115,  relative  to  them  generally.     Courts,  XL  (e),  No.  17. 

(e)  In  General. 

1.  Far  the  incapacity  of  attorneys  to  purchase  litigious  rights  in  the  courts  in  which 
they  practise^  see  Sale,  VIII.  (d). 

2.  For  the  competency  of  attorneys  to  testify  as  witnesses,  see  Evidence,  XVI.  (b),  6). 

3.  For  the  liability  of  attorneys  to  taxation,  see  Taxes,  II.  (b),  1),  Nos.  3,  4 ;  3), 

No.  20. 

See  Obligations,  VII.  (b),  2),  c,  §  3,  No.  14.    Attachment,  X.  (b),  No.  15. 

III.  Op  District  Attorneys  ;  and  the  Attorney-General. 

1.  The  assistance  of  the  attorney-general  is  unnecessary  in  a  prosecution  against  a 
clerk  of  court  for  official  malfeasance.     State  v.  Winthrop,  2  N.  S.  527. 

2.  The  authority  of  the  attorney-general  to  prosecute  or  defend  any  suit,  in  which  the 
state  is  concerned,  is  necessarily  implied  from  the  nature  of  his  office,  and  expressly 
given  by  the  act  defining  his  duties.  Act  10  February,  1813,  §  21,  No.  12  ;  StaU  ▼. 
Bank  of  La.,  5  N.  S.  344. 

3.  The  act  22  February,  1817,  §  21,  which  allows  prosecuting  attorneys  on  behalf 
of  the  state  ten  per  cent  on  amounts  collected,  to  be  paid  by  defendant,  will  not  author- 
ize the  allowance  of  such  a  commission  to  a  district  attorney,  who  appears  for  the  state 
to  dissolve  an  injunction  obtained  by  a  delinquent  sheriff,  to  stay  an  execution  issoed 
against  him  by  the  treasurer.  The  defence  of  such  a  suit  is  one  of  the  duties  that 
devolve  on  the  district  attorney,  as  a  public  officer.     Scarborough  v.  Stevens,  3  R.  147. 

4.  Although  district  attorneys  must  be  chosen  by  the  people,  const  1852,  art  83,  yet, 
when  they  are  absent  or  recused,  the  court  may  appoint  substitutes,  to  frame  and  sign 
bills  of  indictment,  and  conduct  prosecutions  in  behalf  of  the  state,  under  act  28  January, 
1817,  reenacted  in  act  14  March,  1855,  §  11,  No.  303.  That  act  is  not  unconstitutionaL 
State  V.  Bass,  12  A.  862. 

5.  The  propriety  of  the  appointment  by  the  court  of  an  attorney  to  prosecute  for  the 
state,  in  the  place  of  the  district  attorney  when  absent,  has  been  repeatedly  recognized. 
3.    Criminal  Law,  II.  Nos.  3,  6,  7  ;  XVIII.  (b).  No.  12. 

6.  A  district  attorney,  although  not  authorized  by  special  legislative  enactment,  may 
sue,  either  with  or  without  instructions  from  the  governor,  to  annul  patents  for  land 
granted  by  the  state.  Act  14  March,  1855,  §  8,  No.  303.  The  ninth  section,  which  gives 
district  attorneys  a  percentage  on  amounts  recovered  for,  and  paid  to,  the  state,  does 
not  necessarily  limit  the  more  general  terms  of  the  preceding  section.  StcUe  v.  Smiih, 
13  A.  424.     Constitution,  II.  (d),  No.  15.     Laws,  III.  (a),  No.  1. 

See  acts  19  March,  1857,  Nos.  184,  186;  15  March,  1856,  No.  114;  20  February, 
1855,  No.  6,  regulating  the  office  of  the  attorney-general,  and  of  which  §  4  is  amended 
by  act  16  March,  1859,  No.  165 ;  15  March,  1855,  No.  303,  relative  to  district  attor- 
neys. Supra,  II.  (d),  No.  7.  Constitution,  I.  Nos.  9,  et  seq. ;  II.  (d),  No.  9.  Pro- 
hibition, No.  22.    Courts,  II.  (a),  No.  28.    Criminal  Law,  XI. 

AUCTIONEER. 

1.  Where  a  statute  directs  a  recognizance  to  be  given  by  an  auctioneer,  and  a  bond 
with  sureties  is  given  instead,  the  sureties  on  such  bond  are  bound,  ahiiough  the  condi- 
tion be  not  in  exact  conformity  with  that  required  by  the  statute.  Claiborne  v.  Debon, 
3  M.  508.     Obligations,  VII.  (a),  4),  No.  6. 

2.  The  sureties  of  an  auctioneer  are  not  liable  for  his  fiiilure  to  account  for  the  pro- 
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ceeds  of  the  sale  of  goods  which  were  in  his  hands,  at  the  time  their  bond  expired,  as  a 
security  for  advances  made  to  the  owner.     Olatbome  v.  Deban,  4  M.  534. 

3.  An  auctioneer  who  disposes  of  a  lease  of  real  property,  at  public  auction,  has  no 
right,  under  act  1805,  No.  4,  to  charge  a  commission  on  the  value  of  the  property  leased ; 
be  is  only  entitled  to  a  quantum  meruit,     DutiUet  v.  Chardon^  4  M.  612  ;  5  M.  308. 

4.  The  sureties  of  an  auctioneer  are  liable  for  the  value  of  goods,  sold  by  him  and 
another  person  associated  with  him  in  business.     Kuhn  v.  Ahat^  2  N.  S.  168. 

5.  An  auctioneer's  sureties  are  bound  for  goods,  sold  after  the  date  of  his  bond, 
although  delivered  to  him  before.     Ducham'p  v.  Nicholson,  2  N.  S.  672. 

6.  The  mere  legal  agent,  appointed  to  sell  property  by  authority  of  law,  has  no  pow- 
ers but  those  conferred  by  law.     Hawkins  v.  Brown,  7  L.  422. 

7.  Indulgence  by  the  state  treasurer  to  an  auctioneer,  by  taking  his  notes  for  a  sum 
dae  the  state  for  taxes  on  sales,  will  not  discharge  his  sureties.  The  treasurer  has 
anthority  to  collect  debts  due  the  state,  but  not  to  novate  them,  or  receive  anything  but 
money  in  payment,  or  extend  the  time  thereof.     J^ate  v.  Beard,  11  R.  243. 

8.  Where  the  owner  of  goods,  sold  by  an  auctioneer  for  cash,  accepts  his  notes  for  the 
proceeds,  without  the  consent  of  his  sureties,  they  will  be  discharged,  though  no  consid- 
eration for  accepting  his  notes,  or  granting  him  time  be  proved.  C.  C.  3032.  The  ac- 
ceptance of  the  notes  is  an  agreement  to  wait  till  their  maturity,  binding  on  the  creditor. 
A  sufiScient  consideration  will  be  presumed  from  the  conduct  of  the  parties.  Mouton  v. 
Noble,  1  A.  192.    Obligations,  III.  (c),  1),  Nos.  19,  20,  21. 

9.  Sureties  for  the  performance  of  his  duty  by  an  auctioneer  towards  all  persons, 
employiDg  him  as  such  during  his  continuance  in  office,  will  not  be  liable  for  his  misap- 
propriation of  the  proceeds  of  goods  sold  afler,  though  received  and  advertised  before, 
his  term  of  office  expired.     Florance  v.  Richardson,  2  A.  663.  " 

10.  By  act  18  March,  1839,  §  13,  No.  41,  the  commissions  for  auctioneers  in  New 
Orleans  expire  the  1st  of  February  of  each  year,  but  those  in  commission  on  that  day 
may  hold  over  until  a  successor  be  appointed.  The  law  prescribes  no  particular  mode, 
by  which  the  governor's  unwillingness  to  renominate  is  to  be  shown.    Ih, 

11.  An  office  copy  of  a  written  communication  to  the  auditor  of  auction  sales  by  the 
pivemor^s  secretaiy,  informing  him  of  an  appointment  to  the  place  of  a  former  auction- 
eer, accompanied  by  the  secretary's  testimony  that  he  wrote  the  communication  under 
the  govemor^s  orders,  will  be  sufficient  evidence  of  the  appointment.  The  fact,  that  the 
governor  directed  the  communication  to  be  written,  may  be  shown  by  parol,   lb. 

12.  An  auctioneer,  who  is  present  and  superintends  the  sale  in  person,  may  direct  his 
crier  to  perform  the  merely  ministerial  duty  of  crying  the  property,  without  violating 
act  21  March,  1850,  §  2,  No.  277,  which  forbids  auctioneers  to  employ  substitutes  in 
their  sales.     Poree  v.  Bonnevcd,  6  A.  386. 

13.  An  auctioneer,  before  transacting  business  as  such,  must  execute  and  deliver  for 
registration  a  bond  with  security,  in  the  city  of  New  Orleans,  to  the  recorder  of  mort- 
gages, and,  elsewhere  in  the  several  parishes,  to  the  recorders  thereof.  Act  16  March, 
1848,  No.  141.  But  an  application  for  a  license  to  the  state  auditor,  although  commanded, 
is  not  made,  by  the  act,  a  condition  precedent  to  the  exercise  of  his  business.  St.  Louis 
V.  Bonnevaij  13  A.  321. 

14.  So,  where  an  auctioneer  fails  to  account  for  the  proceeds  of  property,  sold  by  him  as 
sQch,  alter  the  date  from  which  his  bond,  which  has  been  duly  recorded,  expresses  on  its 
iaoe  that  he  was  to  serve,  his  sureties  will  be  liable,  although  he  were  never  licensed  by 
the  state  auditor.  The  liability  of  the  sureties,  who,  by  their  own  act,  have  given  to 
their  principal  the  standing  and  credit  of  a  legally  qualified  auctioneer,  dates  from  the 
registry  of  his  bond  in  the  mortgage  office,  lb.     Evidence,  XII.  (f).  No.  6. 

15.  Auctioneers  must  be  licensed  or  they  will  be  fined ;  but  sales  clothed  with  the 
fonnalities  of  authentic  acts,  although  made  by  auctioneers  who  are  not  licensed,  are 
still  valid.  Swariz  v.  FUUboats,  14  A.  243.  Laws,  II.  (g).  No.  6.  Sheriff,  I.  (a). 
No.  4. 

16.  For  sales  at  auction  and  h.  la  folic  enchere,  see  Sale,  YII. 

See  acts  17  March,  1859,  No.  209  ;  12  March,  1855,  Nos.  89,  104,  of  which  the  lat- 
ter, §  14,  is  amended  by  act  12  March,  1859,  No.  31.  Evidence,  X.  (c),  No.  4  ;  XII. 
(d).  No.  2.    New  Orleans,  U.  (e),  2),  No.  25.    Taxes,  II.  (b),  3),  No.  21. 

AUDITORS. 

See  £xp£RTS  and  A.xjditors.  Constitution,  II.  (d),  Nos.  12,  13,  16, 17.  Man- 
damus, L  (b),  Nos.  20,  21. 
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BAIL. 


See,  for  bail  and  recognizance  in  criminal  proceedings,  Criminal  Law,  V. ;  for  bail 
for  release  of  debtors  arrested  in  civil  proceedings.  Arrest,  IV.  Attachment,  X. 
(a),  No.  8.  Insolvency,  II.  (c),  No.  28  ;  for  bail  or  surety  on  prison  bonds,  Execu- 
tion, VI.  (b).     See,  further,  for  bail.  Suretyship. 

BAILMENT. 
See  Deposit.     Lease.    Loan.    Mandate.    Pledge.    Shippino,  X. 

BANK. 

1.  For  banks  or  monejed  corporations,  see  Corporations.  Deposit,  IL  III. 
Mandate,  V.  (c),  Nos.  10,  11,  12,  13, 14.  Evidence,  XII.  (d),  Nos.  6,  11.  Suke- 
TY8HiP,L  (c),  Nos.  9,  10,  et  seq. ;  XL  (a),  1),  Nos.  6,  7,  8,  lO.etseq,;  III.  (a).  No. 
1  ;  (b),  1),  Nos.  8,  9.    New  Orleans,  II.  (e),  2). 

2.  For  bank-notes,  see  Bills  and  Notes,  XV.  XVII.  Obligations,  VII.  (a), 
2),  No.  18.     Criminal  Law,  IX.  (c),  Nos.  10, 11 ;  (e). 

3.  For  bank-checks,  see  references  under  Checks. 

4.  For  the  bank-book  to  be  kept  by  administrators,  syndics,  etc.,  see  Insolvency, 
X.  (b).     Succession,  VIII.  (d). 

5.  For  the  banks  of  rivers  and  the  property  in  them,  see  Accession,  II.  (b).  Nkw 
Orleans,  I.  (a) ;  II.  (d),  2).  Roads  and  Levees.  Police  Jury.  Things, 
L  (b). 

BANKRUPTCY. 

I.  In  General. 
II.  Of  the  Application  to  be  Declared  Bankrupt. 

III.  Of  the  Decree  ;  and  the  Proceedings  Subsequent  to  the  Application 

AND  Prior  to  the  Discharge. 

(a)  In  General.  (b)  Advene  Interests  touching  the  Property 

surrendered ;  Jurisdiction  of  the 
Federal  and  State  Courts;  What 
Passes  to  the  Assignee;  and  Sale 
of  Assets. 

IV.  Op  the  Discharge  and  the  Certificate. 

I.  In  General. 

1.  The  object  of  act  of  congress  19  August,  1841,  establishing  a  uniform  system  of 
bankruptcy,  was,  while  it  released  the  debtor,  to  distribute  the  proceeds  of  his  property 
as  equitably  as  possible  among  his  creditors,  due  regard  being  had  to  the  nature  of  the 
different  contracts  and  liens  affecting  it.     Fisher  t.  Vose,  3  B.  457. 

2.  There  are  essential  differences  between  the  bankrupt  law  of  England  and  of  this 
country.  The  former  is  exclusively  a  forced  proceeding;  the  bankrupt  is  not  required, 
as  here,  to  make  a  surrender  of  all  his  property  for  the  benefit  of  all  his  creditors ;  a  cred- 
itor may  take  no  part  in  the  proceedings,  but  retain  his  remedy  in  the  courts  of  law. 
Here,  by  the  law  itself,  every  creditor  is  made  a  party  to  the  bankruptcy,  all  are  cited, 
and  an  issue  is  joined  between  them  and  the  bankrupt,  who,  in  consideration  of  his  sur- 
render, sues  for  a  discharge.     Conrad  v.  Prieur,  5  B.  49. 

See  Succession,  VII.  (f ),  No.  7.    Insolvency. 

II.  Op  the  Application  to  be  Declared  Bankrupt. 

1.  Where  a  party  to  a  suit,  pending  before  a  state  court,  applies  to  be  declared  a 
bankrupt,  the  proceedings  must  be  suspended,  for  a  reasonable  time,  to  enable  him  to 
file  the  decree,  when  the  assignee  must  be  made  a  party.  Fisher  v.  Vosey  3  R.  457  ; 
West  V.  Creditors,  4  R.  88  ;  Harrod  v.  Burgess,  5  R.  449. 

2.  One,  who  has  applied  to  be  declared  a  bankrupt,  must  remain  in  that  situation 
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until  he  be  80  declared,  or  his  application  be  rejected.  He  cannot  dispose  of  his  prop- 
ertj,  in  anj  waj,  while  soch  application  is  pending.  He  is  bound  to  preserve  it  for  the 
common  benefit  of  all  his  creditors,  and  maj  exercise  such  power  over  it  as  maj  be 
necessary  for  that  purpose.  In  a  case  of  involuntary  bankruptcy  the  rule  may  be  differ- 
ent    West  V.  OredUors,  4  R.  88. 

3.  A  factor,  who  collects  and  retains  the  amount  of  a  note,  received  for  collection  from 
his  principal,  does  not  act  in  a  ^^  fdudary^^  capacity,  nor  is  the  money  so  received  a  '^  trust 
fund"  within  the  meaning  of  act  1841,  §§  1,  4,  which  were  intended  to  embrace  only 
the  defalcations  of  public  officers,  administrators,  etc.  Commercial  Bank  v.  Buckner^ 
2  A  1023. 

See  Attachment,  XI.  No.  11. 

ni.  Of  the  Decree  ;  and  the  Pboceedinos  Subsequent  to  the  Applica- 
tion AND   PbIOR  to  the   DISCHARGE. 

(a)  In  General, 

1.  As  soon  as  the  decree  is  pronounced,  the  bankrupt,  in  relation  to  all  actions  for 
and  against  him,  except  such  as  the  statute  prescribes,  is  legally  dead,  and  can  only  be 
represented  by  the  assignee.  Fisher  v.  Voscj  3  R.  457 ;  West  v.  Oreditors,  4  R  88 ; 
Harrod  v.  Burgess,  5  R.  449. 

2.  The  assignee  may  come  into  the  state  courts,  for  the  purpose  of  protecting  the 
mterests  confided  to  him.  Vidal  v.  Ocean  Ins.  Co.,  5  B.  69  ;  Harrod  v.  Burgess,  lb. 
449;  Lewis  v.  Fisk,  6  R.  159.     Pleading,  VIIL  (e),  No.  8. 

3.  A  judgment  in  a  state  court  against  a  party  declared  bankrupt,  and  to  whom  an 
aissignee,  had  been  appointed,  without  such  assignee  having  been  made  a  party,  is  a 
ouUlty.    Harrod  v.  Burgess,  5  R.  449. 

4.  A  copy  of  a  decree,  certified  under  the  clerk's  signature,  appointing  an  assignee, 
and  ordering  him  to  give  security,  is  sufficient  evidence  of  his  authority  to  sue  as 
assignee,  where  the  exception  does  not  state  the  grounds'  on  which  plaintiff's  capacity  is 
denied.  It  will  not  be  presumed  that  the  certificate  was  delivered,  before  the  appointee 
had  complied  with  the  orders  of  court.     Faures  v.  Metoyer,  6  R.  75. 

5.  The  act  1841,  §  14,  applies  to  the  case  of  a  partner  in  an  existing  partnership.  It 
does  not  apply,  where  the  partnership  had  been  dissolved  before  an  application  by  a 
partner  charged  with  the  liquidation  of  the  firm.  In  such  case,  the  interest  of  the  appli- 
cant alone  vests  in  his  assignees.     AJdn  v.  Oakey,  10  R.  410. 

6.  A  debtor  of  the  bankrupt,  when  proceeded  against  by  an  individual  creditor  of  the 
latter  for  the  separate  satisfaction  of  his  claim,  may  plead  the  pendency  of  a  suit  by  the 
assignee,  and  his  exclusive  right  to  recover  the  debt.  David  v.  Ferrand,  2  A. 
596. 

7.  The  assignee  is  not  obliged  to  take  property  which  will  be  a  charge  to  the  creditors 
•^zsaxLhereditas  damnosa  —  or  a  litigious  right,  the  sale  of  which  will  involve  the  estate 
in  fruitless  litigation.  Oakey  v.  Gardiner,  2  A.  1005.  Minors,  III.  (g),  2), 
No.  20. 

8.  A  debtor  of  the  bankrupt,  gamisheed  by  a  judgment  creditor  of  the  latter,  cannot 
«6ert  the  rights  of  the  assignee ;  especially  where  the  cause  of  action  against  the  gar^ 
nishee  has  not  arisen  until  more  than  two  years  after  the  institution  of  the  bankrupt  pro- 
ceedings.   Act  1841,  §  8  ;  Fratier  v.  Banks,  11  A.  31. 

9.  Nor  can  the  garnishee,  in  such  case,  avail  himself  of  the  plea,  that  the  judgment 
creditor  has  proved  his  claim  in  the  bankruptcy.  The  relinquishment  of  the  judgment, 
M>  effected  under  the  fifth  section  of  the  statute,  would  seem,  like  the  discharge  or 
assignment,  to  be  duly  pleadable  by  the  bankrupt  or  assignee,  and,  perhaps,  might  avail 
a  creditor,  who  had  not  made  himself  a  party  to  the  bankrupt  proceedings  ;  but  it  can- 
not avail  the  garnishee.    Ih. 

(b)  Adverse  Interests  touching  the  Property  surrendered;  Jurisdiction  of 
and  State  Courts  ;   What  Passes  to  the  Assignee  ;  and  Sale  of  Assets 

1.  Where  the  syndic  of  plaintiff*,  who,  after  his  surrender  under  the  state  la 
plied  to  be  declared  a  bankrupt,  takes  a  rule  upon  him  to  show  cause,  why  h 
deliver  up  certain  property,  placed  on  the  schedule  in  bankruptcy,  and  also 
judgment  creditor,  the  latter  and  the  assignee  must  be  made  parties,  that  th 
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to  which  class  of  creditors  the  property  belongs,  maj  be  tried  eootradictorily  with  all 
interested.      West  ▼.  Creditors,  4  R.  88. 

2.  The  act  of  1841  suspended,  if  it  did  not  abolish,  all  the  insolvent  laws  of  the  differ- 
ent states,  taking  away  the  jurisdiction  of  their  tribunals,  and  establishing  others  in 
their  place,  with  ample  and  exclusive  powers  over  every  question  touching  the  prop- 
erty surrendered,  its  sale,  and  the  disposition  of  the  proceeds.  Clarke  v.  Eosendti,  5 
R.27. 

3.  The  state  courts  have  no  jurisdiction,  and  cannot  interfere  between  a  creditor  on 
the  list  and  the  assignee,  in  any  matter  relating  to  the  final  liquidation  of  the  estate 
The  decree  operates  a^  a  stay  of  all  proceedings,     lb, ;  Lewis  v.  Fiskt  6  R.  159. 

4.  All  the  property  surrendered,  encumbered  or  not,  is  to  be  administered  by  the 
bankrupt  court,  by  proving  his  debt  before  which  a  mortgagee  or  other  privileged  cred- 
itor does  not  impair  his  rights.  But  he  cannot  stand  aloof  and  enforce  them  contradic- 
torily with  the  assignee ;  he  must  make  himself  a  party  to  the  bankrupt  proceedings 
and  come  in  for  his  dividend.     lb, 

5.  BuLLARD,  J.,  dissenting.  All  itssignees,  conventional  or  legal,  take  the  property, 
subject  to  equities  existing  in  the  hands  of  the  assignor.  The  act  of  1841  never  in- 
tended an  exception  to  this  general  rule.  The  mortgagee  is  not  compelled  to  come  in 
and  claim  under  the  bankruptcy.  The  assignee  takes  no  greater  right  in  the  thing 
mortgaged  than  the  bankrupt  himself  had ;  that  is,  a  residuum  after  paying  the  mort- 
gage debt.  He  takes  the  property  cum  onere,  and  the  mortgage  is  saved  by  the  act 
An  authority  in  the  assignee  to  redeemj  implies  a  oorrelative  right  in  the  mortgagee  to 
retain,  until  the  debt  be  satisfied.     lb. 

6.  Under  the  act  1841,  §§  6,  8,  the  federal  courts  are  vested  with  all  powers 
necessary  to  effect  a  final  liquidation  of  the  bankrupt's  affairs.  Canrcui  v.  Prieur^ 
5  R.  49. 

7.'  The  interest  of  persons,  holding  mortgages  or  privileges  under  the  state  laws  on 
the  property  surrendered,  is  an  adverse  interest,  and  the  federal  courts  have  power 
to  cite  such  persons,  and  erase  the  mortgages  and  privileges,  when  necessary  to  settle 
the  estate,  and  do  justice  to  the  creditors ;  and  the  recorder  of  mortgages,  under  the 
state  laws,  must  obey  the  order  to  erase.  lb. ;  Benjamin  v.  Prieur,  lb.  59 ;  8  R^ 
193;  Ducros  v.  Fortin,  8  R.  165.     Mandamus,  I.  (b).  No.  10. 

8.  While  in  £ngland,  and  the  other  states,  the  equity  of  redemption  alone  passes  to 
the  assignee,  here,  all  the  property,  encumbered  or  not,  becomes  part  of  the  estate, 
subject  to  the  disposition  of  the  bankrupt  court.     Gonrad  v.  Prieur,  5  R.  49. 

9.  From  the  nature  of  our  noortgages  and  privileges,  an  estate,  on  which  they  exist, 
cannot  be  settled  until  reduced  entiroly  to  cash,  which  requires  a  release  of  the  encum- 
brances. Such  an  estate  can  only  be  settled  in  cancursOf  contradictorily  between  all  the 
creditors.     lb, 

10.  The  state  courts  were  not  deprived,  by  the  act  of  1841,  of  any  portion  of  their 
jurisdiction,  necessary  to  the  final  administration  of  insolvent  estates  surrendered  before 
its  passage.     Wegt  v.  Crediiarsy  5  R.  261 ;  8  R.  123. 

11.  A  state  court,  in  which  a  surrender  was  made,  has  authority  to  decide,  between 
the  syndic  and  an  assignee  subsequently  appointed,  the  right  to  property  alleged  to 
have  been  ceded  under  the  state  law,  but  aflter?rards  placed  on  the  bankrupt's  sched- 
ule,    lb. 

12.  All  the  bankrupt's  estate  is,  by  the  decree,  ipso  facto,  vested  in  the  assignee ;  he 
must  forthwith  take  possession  and  administer  the  property  to  the  best  advantage  of  the 
creditors.  If  resistance  be  made,  the  state  courts  will  grant  the  necessary  process  to 
enable  him  to  do  sa     Lewis  v.  Fisk,  6  R.  159. 

13.  A  state  court,  before  which  an  injunction  is  obtained  by  one  afterwards  declared 
bankrupt,  is  divested  of  all  jurisdiction  and  cannot  decide  questions,  involving  the 
adjustment  of  privileges  among  his  creditors,  or  the  distribution  of  the  funds  of  his 
estate,     lb. 

14.  Groods  of  one  declared  bankrupt,  seized  in  execution  and  sold  before  possession 
taken  by  the  assignee,  may  be  recovered  from  the  sheriff  or  plaintiff  in  execution,  if  he 
accompanied  the  sheriff,  or  specially  directed  the  seizure,     lb, 

15.  The  rights,  vested  in  creditors  by  a  cessio  bonorum,  are  unaffected  by  the  insol- 
vent's bankruptcy.  Nothing  but  his  residuary  interest  passes  to  the  assignee  after  full 
administration  of  the  insolvent  estate.  West  v.  Creditors^  8  R.  1 23 ;  Dwight  v.  Simony 
4  A.  490. 

16.  Where  a  mortgagee  never  proves  his  claim  in  bankruptcy,  and,  though  notified  of 
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the  Mle  of  the  mortgaged  property,  to  avoid  recognizing  the  court's  power  to  sell,  takes 
no  part  in  the  proceedings,  he  will  not  be  estopped  from  disputing  the  purchaser's  title. 
His  conduct  could  not  mislead  or  deceive  any  one.  OUy  Bank  v.  HouUoriy  2  A.  114. 
Evidence,  XII.  (f),  No.  7. 

17.  The  jurisdiction,  conferred  on  the  federal  courts  by  the  act  of  1841,  is  restricted 
to  unencumbered  assets,  except  where  parties  voluntarily  apply  to  the  court  for  relief,  or 
remedies  are  sought  against  them  as  authorized  by  special  provisions  of  that  act     Ih, 

1&  The  object  of  the  bankrupt  law  was  to  discharge  debtors  from  their  debts.  An 
artificial  state  of  things  was  supposed  to  require  the  great  remedy  of  nov<B  tahuUs  ;  and 
there  was  neither  reason,  nor  policy,  in  touching  any  other  rights  of  property,  than  those 
which  stood  in  the  way  of  its  object.    lb. 

19.  So  far  from  the  act  providing^r  the  protection  of  creditors  having  securities  on 
property,  mentioned  in  the  second  section,  they  are  expressly  excluded  from  its  benefit* 
If  the  mortgagee  prove  his  debt  under  the  act,  he  can  only  receive  a  dividend  with  the 
other  creditoi^  This  of  itself  excludes  the  conclusion,  that  the  mortgaged  property  must 
be  sold  in  the  bankrupt  proceedings.    lb, 

20.  The  assignee  may,  §  11,  remove  the  encumbrance  by  satisfying  the  creditor;  he 
may  sell  the  property  cum  onercy  or  leave  the  creditor  to  exercise  his  rights  at  his  option ; 
but  DO  power  is  given  over  the  mortgage,  pledge,  etc,  except  to  satisfy  it,  and  thereby 
release  the  property.  Sec  2.;  lb.  Pledge,  I.  (b),  No.  9.  Privilege,  IIL  (a), 
Na  15. 

21.  The  cases  of  Clarke  and  Oonrady  suproy  Nos.  2,  ^  seq.y  are  founded  upon  two 
errors ;  one,  in  assumingy  that  the  bankrupt  act  in  its  administration  is  identical  with  our 
insolvent  system,  and  that  all  the  liquidating  powers  of  our  courts  are  given  to  the 
bankrupt  court;  and  the  other,  in  considering  our  mortgages  different  from  those  of 
the  other  states ;  the  bankrupt  proceedings  are  according  to  the  rules  and  principles  of 
equity,  and  equity  considers  mortgages,  as  our  laws  consider  them,  simply  as  the  securi- 
ty for  an  obligation.     Jb. 

22.  Slidell,  J.,  dissenting.  The  United  States  supreme  court  and  the  former 
supreme  court  of  Louisiana  have  recognized  the  doctrine,  that  the  federal  courts  have 
jurisdiction,  though  not  exclusive,  over  mortgages :  and  that,  when  in  its  discretion,  such 
jurisdiction  is  exercised,  it  may  by  summary  proceedings  bring  the  mortgagees  before  it, 
decree  a  sale,  settle  the  rank  of  creditors,  and  distribute  the  proceeds.  Under  this  doc- 
trine property  of  great  value  has  been  sold  by  numerous  decrees  of  the  bankrupt  court ; 
its  doors  have  k>ng  since  been  closed  to  new  applications,  the  law  is  repealed^  and  the 
adnunis^tration  of  the  great  mass  of  bankrupt  estates  consummated.  It  seems  to  me, 
therefore,  too  late  now  for  a  court  in  Louisiana  to  entertain  the  question  of  jurisdiction.  lb. 

23.  Though  the  rule  of  stare  deeitis  be  not  absolute  or  inflexible,  yet  we  should  stand 
upon  what  has  been  solemnly  decided,  where  a  violation  of  the  rule  would,  as  in  this 
ease,  unsettle  established  landmarks,  and  disturb  important  rights  which  parties,  under 
the  sanction  of  the  highest  judicial  authority,  supposed  they  had  acquired.  lb.  Laws, 
n.  (i)y  Nos.  6,  12.  [The  decision  of  the  majority  of  the  court  in  this  case  was  ro- 
versed  hy  the  supreme  court  of  the   United  States.    6  Howard,  486.] 

24.  A  purchaser  at-a  bankrupt  sale  acquires  no  greater  rights  than  the  bankrupt  him- 
self had  in  the  property  sold.     McKieman  v.  Fletdury  2  A.  438. 

25.  Where  a  debt  by  note,  subsequently  merged  in  a  judgment,  is  placed  on  the 
schedule,  whether  described  as  a  judgment  or  note,  it  will  vest  in  the  assignees  in  the 
fcnn  in  which  it  existed  at  the  date  of  the  assignment  If  the  erroneous  description 
were  fraudulently  made,  and  injured  the  sale,  the  creditors  alone  can  complain.  But 
when  neither  they,  nor  the  assignees,  have  appeared  or  complained,  the  bankrupt  who, 
after  his  discharge,  has  purchased  the  claim,  will  be  entitled  to  claim  the  judgment  with 
all  its  accessory  rights.     SmaUey  v.  Creditors,  3  A.  387. 

26.  A  purchaser  of  the  assets  of  a  bankrupt  partnership  acquired  the  interest  of  all 
the  partners,  although  the  bankrupt  proceedings  were  at  the  instance  of  only  one  of 
the  partners.     Judsort  v.  Lathrop,  6  A.  587. 

27.  A  debtor  of  Uie  bankrupt  cannot  plead  in  compensation,  against  the  purchaser  of 
the  debt,  a  note  due  by  the  bankrupt,  without  showing,  that  he  held  it  at  the  time  of  the 
decree,  lb.    Compensation,  IV.  Nos.  1, 5. 

28.  The  prescription  of  two  years,  given  by  the  act  of  1841,  §  8,  relates  to  actions  by 
and  against  assignees,  and  not  to  those  for  the  recovery  of  debts  due  the  bankrupt  and 
M>ld  as  part  of  his  assets.     lb. 

29.  Under  the  act  of  1841,  §  3,  the  assignee  may,  under  an  order  of  court,  sell,  in  the 
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state  where  the  bankrupt  proceedings  are  had,  land  surrendered  ih  another  state.    0<ikey 
V.   Corry,  10  A.  502. 
See  Attachment,  X.  (b),  No.  17.    Mortgage,  Vlll.  (b).  No.  20. 

IV.  Of  the  Discharge  and  the  Certificate. 

1.  No  action  whatever,  executory  or  ordinary,  will  lie  against  a  bankrupt,  regularly 
discharged,  for  a  debt  contracted  before  his  bankruptcy,  where  plaintiff  was  placed  on 
the  list  in  compliance  with  the  act  The  action  must  be  against  the  assignee.  Oiiy 
Bank  v.  WaUon,  5  R.  158. 

2.  An  impeachment  of  a  bankrupt's  certificate  ^nd  discharge  as  having  been,  *^  ob- 
tained in  error  and  fraud,  he  having  fraudulently  made  payments,  ^ven  securities  and 
conveyances  of  his  property,  and  made  agreements  in  contemplation  of  bankruptcy,  and 
to  give  certain  creditors  preference  over  his  general  creditors,  and  over  plaintiff,"  is 
too  indefinite.  It  should  specify  the  particular  error  or  fraud  complained  of.  Hazard 
V.  Boykin,  8  R.  253. 

8.  A  discharged  bankrupt  is  still  bound  in  faro  conscientim^  and  this  obligation  is  a 
sufiicient  consideration  for  a  new  promise.  C.  C.  1752.  But  there  can  be  no  legal  obli- 
gation without  a  new  agreement,  which  may  be  verbal,  or  be  proved  by  presumptions ; 
but  the  presumption  must  be  precise,  and  inapplicable  to  other  circumstances  than  those 
intended  to  be  established.  C.  C.  1810,  2267;  Blanc  v.  Bankt,  10  R.  115;  Bach  v. 
Cohn^  3  A.  101 ;  Linton  v.  J^anton,  4  A.  401.     Evidence,  III.  (a),  Nos.  8,  9. 

4.  A  bankrupt,  not  charged  with  fraud,  has  a  right  to  have  mortgages,  securing  the 
debts  from  which  he  has  been  discharged,  erased,  so  far  as  they  may  affect  his  future 
property.     Diggs  y.  Prieur,  11  R.  54. 

5.  A  judgment  due  by  the  husband  to  the  wife,  who  has  seized  his  property  under  a 
J^.  fa.,  will  be  extinguished  by  his  subsequent  discharge,  and  his  subsequently  acquired 
property  will  be  free  from  any  claim  on  her  part     AUing  v.  Egan,  11  R.  244. 

6.  A  discharge,  which  there  is  no  allegation  or  proof  of  fraud  or  other  matter  to  im- 
peach as  to  the  creditor,  will  release  the  debtor,  though  the  debt,  evidenced  by  note,  was 
not  on  the  schedule,  nor  the  holder  a  party  to  the  proceedings.  The  debt  was  provable 
under  the  bankruptcy,  and  is  not  of  a  character  to  be  excluded  from  the  operation  of  the 
act,  by  the  creditor's  standing  aloof.     Bagen  v.  Western  Ins.  Co,,  1  A.  161. 

7.  The  merger  of  the  debt  in  a  judgment  does  not  affect  the  force  of  the  discharge. 
So,  a  discharge  after  judgment  in  an  action,  in  which  defendant  has  omitted  to  plead  the 
pendency  of  the  bankrupt  proceedings,  will  still  protect  him.     lb. 

8.  To  impeach  a  certificate  for  fraud  or  wilful  concealment  of  property,  the  grounds  of 
impeachment  need  not  be  pleaded  ;  prior  reasonable  notice,  specifying  in  writing  such 
fraud  or  concealment,  is  enough.     Selbg  v.  Gibson,  3  A.  209. 

9.  So,  plaintiff,  whose  petition  attacks  the  discharge  for  fraud  without  sufficient  speci- 
fication, may  afterwards,  in  vacation,  and  without  any  order  from  the  judge«at  chambers, 
file  with  the  clerk  a  notice  to  defendant,  specifying  the  acts  to  be  proved  ;  and  a  copy 
of  this  notice,  served  on  defendant  in  time,  will  sufiice.     Brake  v.  Jones,  3  A.  638. 

10.  The  act  of  1841  does  not  require  a  party  to  file,  afler  the  decree,  a  separate  peti- 
tion for  a  discharge,  under  the  penalty  of  nullity  of  the  subsequent  action  of  the  court,  as 
against  creditors.  A  prayer  for  a  discharge,  in  the  original  petition,  is  sufficient  Sec 
4  ;  Linton  v.  Stanton,  4  A.  401.  \_A  writ  of  error,  prosecuted  in  this  case  from  the  su- 
preme court  of  the  United  States,  was  dismissed  for  want  of  jurisdiction.  12  Howard, 
423.] 

11.  A  discharge  will  not  be  affected  by  the  fact,  that  no  order  appears  in  the  transcript 
from  the  bankrupt  court,  designating  the  time  and  place  at  which  the  creditors  were 
required  to  appear,  or  the  newspapers  in  which  the  notice  was  to  be  made.    lb. 

12.  The  act  requires  the  court  to  designate  the  newspapers,  but  not  by  a  formal  order 
of  record  in  the  case.  It  may  be  made  by  a  general  order  applicable  to  all  bankrupt 
notices.     lb. 

13.  Where  the  judgment  declares,  that  the  notices  were  published  in  proper  form,  it 
must  be  assumed  to  be  true,  by  another  court  called  upon  to  question  collaterally  the 
validity  of  the  decree.     lb.     Evidence,  XXII.  (c),  2),  No.  13.* 

14.  The  act  of  1841,  §  4,  which  gives  the  right  of  personal  notice  to  a  creditor  whose 
residence  is  known,  does  not  require  a  formal  judicial  process,  and  return  of  service. 
The  mode  of  service  is  left  to  the  court's  disficretion  and  may  be  by  letter.    lb. 

li>.  Though  the  transcript  of  bankrupt  proceedings  produced  by  defendant,  who  pleads 
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his  discbarge,  do  not  show  personal  service  on  a  creditor  entitled  to  it  under  the  act,  the 
certificate  will  still  protect  him.     Ih, 

16.  To  render  a  discharged  bankrupt  liable  on  a  new  promise,  the  obligation  must 
dearly  result  from  the  words  used ;  so,  the  expression,  '^  I  expect  to  pay  you  as  fast  as 
1  can  in  money,  not  in  property,"  is  not  sufficient  to  create  a  new  obligation.  BariUtt 
T.  Peek,  5  A.  669. 

17.  A  debtor  cannot  plead  in  bar  of  garnishment  proceedings  against  him,  by  a  judg- 
ment creditor  of  the  bankrupt,  the  latter's  discharge.  The  act  of  1841,  §  4,  authorizes 
the  bankrupt  —  but  nowhere  any  one  of  his  debtors  —  to  plead  the  certificate.  Frtuier 
y.Banhy  11  A.  31. 

See  Pleading,  VI.  (c),  1),  No.  14. 

BANQUETTE. 

See  New  Orleans,  IL  (d),  2) ;  3),  No.  6 ;  (e).  Things,  L  (b),  Nos.  29,  30. 
CoBPORATiONS,  IL  (b),  Nos.  39,  40,  41.     Sale,  UL  (b),  2),  b,  Nos.  13, 14,  19,  20. 

BATON  ROUGE. 

See  Laws,  I.  (a),  No,  16.  Constitution,  IL  (e),  1),  Nos.  7, 18.  Acts  1858,  No.  45 ; 
1857,  No.  53;  1856,  Nos.  121,  190;  1853,  No.  90;  1852,  No.  64;  1850,  No.  28; 
1848,  Nos.  41,  56;  1843,  No.  35;  1842,  No.  1  ;  1841,  No.  46  ;  1839,  No.  67;  1830, 
No.  66;  1829,  No.  34;  1827,  No.  76;  1822,  No.  58 ;  1821,  No.  55 ;  1818,  No.  21 ; 
1817,  No.  5. 

BATTUBE. 

See  Accession,  II.  (b).    New  Orleans,  I.  (a) ;  II.  (d),  2). 

BAYOU  SARA. 

m 

See  acts  1842,  No.  41 ;  1847,  No.  208  ;  1850,  No.  109.    Taxes,  IIL  (b).  No.  7. 

BILL  OF  EXCEPTION. 

I.  Of  Matters  Relating  to  Evidence. 

II.  Of  Other  Matters. 

I.  Of  Matters  Relating  to  Evidence. 
See  Evidence,  V.    Criminal  Law,  XVI.    Mandamus,  I.  (a),  2),  No.  18. 

IL  Of  Other  Matters. 

1.  A  bill  of  exceptions  lies  to  the  charge  of  the  judge,  even  on  a  point  on  which  his 
opinion  was  not  asked.     RocheUe  v.  Miissan,  8  M.  89. 

2.  But  not  to  his  charge  after  the  verdict      Vatighan  v.  Vaughariy  3  M.  215. 

3.  No  bill  of  e«eptions  lies  to  a  final  judgment.  3  M.  613 ;  4  M.  1 ;  12  M.  303  ;  2 
N.  S.  249 ;  3  N.  S.  412  ;  6  N.  S.  516. 

4.  If  counsel  except  to  the  opinion  of  the  judge,  and  offer  to  draw  a  hill,  and  he  re- 
Aue,  and  insist  on  drawing  one  himself,  and  neglect  it,  a  mandamus  will  issue,  directing 
him  to  transmit  such  exception  to  the  supreme  court.  Broussart  v.  Trahan,  3  M.  714. 
Mahdahus,  I.  (a),  2),  No.  16. 

5.  An  order,  rescinding  one  of  seizure  and  sale,  and  dismissing  plaintiff's  petition,  is 
a  final  decision,  to  which  a  bill  will  not  lie.     Poydras  v.  RohiUard,  4  M.  174. 

6.  A  bill  is  not  necessary  on  a  refusal  to  grant  a  new  trial ;  the  supreme  court  is 
bound  to  notice  such  refusal  on  appeal  from  the  final  judgment,  and  correct  it,  if  errone- 
003-    Mu9e  V.  Curtis,  8  M.  721.     New  Trial,  I.  No.  4. 

7.  It  is  sufficient  if  the  party  state  at  the  time  the  judge  decides  a  question  of  law, 
that  he  will  except ;  he  may  draw  out  his  bill  afterwards,  and  the  judge  will  be  bound 
to  sign  it.     Livingston  v.  Heerman,  9  M.  199. 

8.  Though  the  charge  be  erroneous,  a  party,  who  does  not  file  his  bill  or  complain  in 
the  court  below,  cannot  be  relieved  on  appeal.     Bayon  v.  Vavasseur,  10  M.  66. 

9.  A  bill  lies  to  the  judge's  opinion  on  a  question  of  law  growing  out  of  the  merits,  if 
given  on  sending  the  cause  before  referees.     Parqmn  v.  Finch,  1  N.  S.  465. 
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10.  Where  the  whole  matter  does  not  appear  in  the  bill,  it  will  be  presumed,  that  the 
judge's  charge  was  correct.     Gorton  v.  Barbin,  7  N.  S.  250. 

11.  A  bill  is  not  necessary  when  the  inferior  court  overrules  an  exception  in  writing. 
Fsifche  V.  Paradol,  6  L.  380. 

12.  If  the  judge  be  requested,  before  the  jury  retire,  to  charge  in  a  particular  way, 
and  he  refuse,  a  bill  may  be  taken  and  should  be  signed  by  him,  though  tendered  after 
the  verdict     State  ex  rel  Terrell  t.  Judffey  1 2  L.  202. 

13.  If  exception  be  taken  to  the  judge's  refusal  to  charge,  as  requested  at  the  time,  the 
bill  may  be  drawn  up  and  submitted  for  his  signature  within  a  reasonable  time  thereaf- 
ter, and  before  judgment  is  signed.     3. 

14.  If  defendant,  on  the  trial,  abandon  title  to  the  property  sued  for,  bnt  insist  on  his 
claim  for  damages,  set  up  in  compensation  of  the  demand,  and  plaintiff  permit  the  case 
to  go  to  the  jury  without  objection,  the  verdict  will  not  be  disturbed.  WHUams  v.  Bar- 
tony  13  L.  409. 

15.  An  exception  to  a  charge,  taken  afler  the  jury  have  retired,  is  irregular,  and 
cannot  be  allowed.  C.  F.  517.  All  objections  should  be  made  in  the  presence  of  the 
jury,  to  enable  the  court  to  correct  immediately  any  erroneous  instructions  ;  and,  if  not 
made  then,  are  waived.  Btiel  v.  New  York,  17  L.  541.  Criminal  Law,  XIIL  (f ), 
Na  16. 

16.  Where  a  bill  states  no  specific  proposition  on  which  the  charge  was  founded,  the 
court  will  presume  that  the  judge  a  quo  did  his  duty.     Bowman  v.  Ware,  18  L.  597. 

17.  No  bill  is  necessary  to  the  refusal  of  a  continuance.  A  bill  is  only  necessary, 
where  something  is  to  be  brought  to  the  knowledge  of  the  appellate  court,  which  would 
not  otherwise  appear  in  the  record.     Harrison  v.  Waymouthy  3  R.  340. 

18.  A  party  dissatisfied  with  the  judge's  charge  must  require  him  to  give  his  opinion 
in  writing,  and  except  to  it  before  the  jury  retire  ;  it  cannot  be  done  afterwards.  C.  P. 
517  ;  Penn  v.  GoUins,  5  R.  213.     New  Trial,  III.  (a),  No.  11. 

19.  A  bill  is  necessary  to  the  refusal  of  a  continuance.  A  decision  of  the  court 
below  on  an  incidental  question,  not  presented  by  the  pleadings,  will  not  be  examined 
on  appeal,  unless  the  evidence,  on  which  the  court  acted,  be  stated  in  a  bill,  or  referred 
to  as  making  part  of  it  4  A.  138 ;  5  A.  366,  659  ;  13  A.  580 ;  14  A.  322 ;  8  R.  529. 
Appeal,  IX.  (g),  2),  No.  9. 

20.  Where  the  district  court  refuses  to  allow  a  peremptory  exception  to  be  filed,  the 
proper  practice  is,  to  reserve  a  bill,  in  order  to  bring  the  matter  up  on  appeal,  to  which 
the  party  may  be  entitled  at  a  subsequent  stage  of  the. proceedings.  Stale  ex  reL  Relf 
V.  Judge,  10  A.  204.     Appeal,  I.  (b),  2),  d,  No.  11. 

21.  On  a  motion  for  a  continuance,  a  bill  is  unnecessary  only  when  the  question  de- 
cided is  presented  by  the  pleadings  ;  in  all  other  cases,  it  must  be  taken.  Scott  v.  Law- 
son,  10  A.  547  ;  supra^  Nos.  17,  19. 

22.  The  object  of  a  bill  is,  to  place  on  record  something  done  under  the  order  of  the 
court,  during  the  progress  of  the  cause,  which  would  not  otherwise  appear,  that  the  ques- 
tion of  law,  raised  by  the  ruling  in  the  matter  excepted  to,  may  be  reviewed  by  the  ap- 
pellate court.     State  ex  reL  Gaines  v.  Judge,  12  A.  113. 

23.  A  bill  should  be  taken,  or  reserved,  at  the  time  the  act  objected  to  occurs.  If  not 
then  reserved,  the  judge  cannot  be  compelled  to  sign  it  at  a  subsequent  day ;  though  he 
may  do  so,  if  he  think  proper.     lb, 

24.  So,  where  no  objection  is  made  when  an  order  is  entered  appointing  an  attorney 
of  absent  heirs,  the  judge  is  not  bound  at  a  subsequent  day  to  sign  a  bill,  which  impli^ 
contrary  to  the  fact,  that  an  objection  was  made  to  the  order  when  entered.     Jb. 

25.  When  a  bill  shows  that  the  judge  was  requested,  but  refused  to  give  a  proper 
charge,  and  no  reasons  are  assigned  for  the  refusal,  the  bill  is  well  taken.  If  the  judge 
had  already  given  the  charge  in  substance,  it  should  be  so  stated  in  the  bill.  A  sugges- 
tion of  the  opposite  counsel  cannot  eke  out  the  record.  Barton  v.  Kavanaugk^  12  A. 
332. 

26.  A  bill,  which  contains  neither  the  reasons  for  the  refusal  of  a  jury  trial,  nor  the 
grounds  on  which  exception  to  the  refusal  was  taken,  will  not  be  noticed.  Davis  v. 
Milhudon,  14  A.  808. 

See  Appeal,  IX.  (a).  No.  24 ;  (d).  No.  35.    Jury,  I.  (d),  No.  3. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
L  In  General  ;   and  herein    of  their   Negotiability,   and   the    Law   by 

WHICH   THEY  ARE    GOVERNED. 

II.    Op  the  General  Obligations  of  the  Parties. 

m.  Of  the  Rights  and  Obligations  of  Parties  as  Sureties  £o  Nomine; 

AND  When  they  will  be  so  Regarded. 

IV.   Op  the  Consideration,  Title,  and  its  Transfer. 

(a)  Sufficiency  and  Failure  of  Gonsideror    (e)    Tranrfer  <u   Affecting  the  Legal  or 

HofL  EquitaUe  Defences  of  the  OUigor, 

(b)  When  and  By  whom  a  Oannderation  l)  l^  General. 

muet  be  Proved.  2)  Transfer  for    Value;    after  Maturity  or 

Ihshonor  ;  vntA  Notice ;  and  Circumstan- 

(c)  JSile  hefore   Trccnsfer.  ces  euj^deni  to  put  Holder  on  Inquiry, 

(d)  Tnmeferbylndareemmd  and  Delivery.  ^^  Execution  Sales. 

\)  In  General  (^)   ^^'K/*^  withotU  Indorsement. 

S)  Imhrser's  ObHgmtUm. 

3)  Effect  of  Indoreement  upon  the  l^le ;  In- 

terest it  Passes  ;  aiid  Defects  of  Title. 

V,  Op  Acceptance  and  Non  Acceptance. 

(a)  hi  General,  (c)  OhligaUon  or  Promise  to  Accept ;  tchat 

(b)  Presentment  far,  and  Necessity  of  Ac-  *<  «w  Acceptance  ;  and  Acceptances 

ceptance.  General  or  Qualified. 

(d)  Obligations  created  by  the  Acceptance. 

(e)  Pleadings  and  Evidence. 

VI-  Of  the  Presentment  for,  and  Demand  of,  Payment. 

(a)  Necessity y  Place,   and  Mode    of  the    (b)   Time  of  Presentment ;   and  Maturity 
Demand.  of  Biffs  and  Notes. 

1)  In  General. 

2)  Place,  when  Designated. 

S)  Plaoe^  when  not  VeAgnated. 

4)  By,  and  From,  Whoai,  and  How,  the  De- 

mand is  to  be  Made. 

VII.  Op  the  Notice  op  Dishonor. 

(a)  Form  of  Notice ;  and    2b,  and  By,    (d)  Necessity  and  Waiver  of  Notice. 

wham  to  be  Given.  1)  /„  General 

(b)  Time  of  Notice.  *j  Waiver. 

I  i   an        »r  ..  ^  ±    ct    ^         ..»     .  ^)  BUls  drown  foT  Drower^s  AooommodoUon, 

(c)  Where  Nattee  must  be  bent ;  unth  whom  or  without  Funds  in  Drawee's  Hands. 

Lefty  and  how  Addressed. 

1)  In  General. 
8)  Natioe  by  MaiL 

Vni.    Of  the  Protest,  Notarial  Certificate,  and  Proof  op  Demand  and 

Notice. 

(a)  In  General.  (d)  Parol  Proof  of  Demand  and  Notice; 

(b)  Formalities  of  the  Protest  and  Certify  <xud  Admissibility  of  Parol  to  Con- 

cate ;   By  whom  to  be  Made;    and  tradicty  or  Aid,  the  Protest  or  Cer* 

their  Admissibility  in  Evidence.  tificaie. 

(c)  Interpretation  of  the  Protest  and  Cer' 

tificaie;  their  Statements^  Sufficien- 
cy^ and  Effect  as  Evidence. 

IX.  Op  the  Discharge  by  Indulgence,  and    Release  op  Parties  and  Se- 
curities. 
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X.  Of  Erasubes  and  Inteblineations. 
XI.   Of  the  Pbokisb  and  Liability  to  Pay  afteb  Dibghabge. 

XII.  Of  the  Pleadings  and  Evidence. 

(a)  In   General  (e)    What  must  he  AUeged;  What  Proved, 

(b)  Competency  of  Witnesses.  ««^  ^  «^^^- 

(c)  AdmissihUity  of  Evidence  to  Explain,  gj  sign^'of  Portia;  Denial  of  Signa- 

or  Varyy  Bias  or  Notes.  ture;  and  FUlingup.omd  Strihngoutjof 

(d)  Admissibility   of  Evidence   under  the  Indanements. 

Pleadings;  and  Variance. 

XILL  Of  Payment  and  Renewal. 

XIV.  Of  Intebest,  Damages,  and  Costs. 

(a)  In  General.  (b)   Time  from  which  Interest  Runs  ;  Rate 

of  Interest  and  Damages;  and  the 
Law  by  which  they  are  Governed. 

XV.  Of  Fobged  Bills  and  Notes. 

XVL  Of  Bills  and  Notes,  Lost  ob  Stolen. 

XVII.  Of  Bank-Notes. 

I.  In  Gbnebal  ;  and  hebein  of  theib  Negotiability,  and  the  Law  by 

WHICH  THEY  ABB    GOYEBNED. 

1.  Notes  avowedly  made  to  a  merchant,  for  the  sole  purpose  of  obtaining  his  indorse- 
ment, are  as  strictly  mercantile  paper  as  a  bill  of  exchange,  and  the  parties  thereto  are 
subjected  to  mercantile  law.     Harrod  v.  Lafarge,  12  M.  21. 

2.  The  notary's  paraph,  "  ne  varietur,^  in  no  wise  affects  the  negotiability  of  a  note ; 
nor  is  it  a  circumstance,  calculated  to  create  a  reasonable  suspicion,  sufficient  to  put  ihe 
transferee  upon  inquiry.  12  M.  235  ;  1  N.  S.  145 ;  8  L.  241 ;  7  L.  571 ;  8  R.  435 ;  8 
A.  457;  11  A.  664.     Infra,  IV.  (e),  2),  Nos.  4,  11. 

3.  A  note,  in  which  the  sum  is  stated  in  figures,  is  valid.  Nugent  v.  Roland,  12  M. 
659 ;  Pilie  v.  MoUere,  2  N.  S.  667.  [^By  act  14  March,  1823,  §  1,  No.  24,  the  xnstrur 
ment,  whether  drawn  in,  or  out  of,  this  state,  was  not  obligatory,  unless  the  stun  were  ex- 
pressed in  words  at  full  length,  saving  a  party's  right  to  prove  its  validity  if  executed 
in  another  country.  This,  however,  has  been  modified  by  act  9  March,  1855,  §  1,  No. 
55,  which  provides,  thai  the  instrument,  if  made  in  this  state,  is  inadmissible  in  evidence, 
when  the  whole  sum  is  expressed  in  figures,  unless  the  same  be  proved  to  have  been  paid: 
the  fractional  parts  of  a  dollar,  however,  may  be  in  figures.] 

4.  A  note  payable  in  merchandise  is  not  negotiable.  Pepper  v.  Peytamnj  12  M. 
671. 

5.  If  the  fractions  of  a  dollar  be  expressed  in  figures,  the  note  is  not  void  by  act  March, 
1823,  No.  24,  but  the  fractions  will  be  considered  not  written.  White  v.  Nolan,  3  N.  S. 
637  ;  PiUe  v.  MoUere,  4  N.  S.  42.     Infra,  XII.  (d),  No.  3. 

6.  When  a  note,  executed  in  Mississippi,  passes  by  an  indorsement  in  this  state,  into 
plaintifi^'s  hands,  the  maker^s  liability,  even  as  regards  a  bond  fide  indorsee,  will  be  gov- 
erned by  the  laws  of  Mississippi.     Ory  v.  Winter,  4  N.  S.  277. 

7.  In  an  action  for  work  under  a  contract,  plaintiff  set  forth  a  draft  not  negotiable, 
drawn  in  his  favor  by  defendant  on  a  third  person,  and  defendant,  for  its  non-presenta- 
tion, claimed  his  discharge  ;  held,  that  the  draft  was  not  to  be  considered  as  a  bill,  but 
merely  a  settlement  showing  the  amount  due  on  the  contract,  and  for  this  purpose  was 
admissible  in  evidence.     Benson  v.  Allison,  6  L.  306. 

8.  The  obligation  of  the  drawee  to  pay  a  cheek  and  a  bill  are  the  same  ;  both  contain 
a  request  from  the  drawer  to  the  drawee  to  pay  a  sum  of  money  to  a  third  person,  in 
whose  favor  the  check  or  bill  is  drawn.  Thus,  a  check  drawn  in  New  Orleans  on  Lon- 
don would  be  a  foreign  bill.     Oity  Bank  v.  Girard  Bank,  10  L.  566. 

9.  Attachments  of  negotiable  paper  in  the  hands  of  the  maker,  cannot  restrain  its 
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Degotiability,  provided  the  transfer  be  made  before  maturity,  and  without  notice  of  the 
attachments.  Gibson  v.  Huie,  14  L.  129  ;  Kimball  v.  Plant,  lb,  511 ;  JRoss  v.  Savoy, 
5  A.  162. 

10.  According  to  a  statute  of  Mississippi,  the  maker  can  set  up  against  a  bond  fide 
holder  any  equitable  defence  he  could  offer  against  the  payee ;  and  where  suit  is  brought 
here  on  a  note  made  in  that  stato,  the  lex  loci  contr<ictu8  must  govern.  Barrett  v. 
WaUxr,  14  L.  803.     Infra,  IV.  (e),  1),  Nos.  9,  12. 

11.  A  draft  or  order,  not  in  form  negotiable,  becomes  so  if  accepted  payable  to  the 
payee's  order.     Oroshy  v.  Heartt,  15  L.  304. 

12.  The  negotiability  of  notes  is  not  affected  by  the  mention  on  their  face,  that  they 
are  for  the  price  of  land.     Maurin  v.  Chambers,  16  L.  207 ;  6  R.  62. 

13.  A  bill  must  be  payable  at  some  given  time  absolutely  and  at  all  events.  Hoti- 
tuB  V.  Marston,  7  R.  35. 

14.  A  bill  must  be  negotiable  and  payable  at  all  events,  independently  of  its  con- 
sideration.    Lanfear  v.  Mossman,  1  A.  148.     Infra,  IV.  (b),  No.  23  ;  V.  (c),No.  14. 

15.  A  note,  made  and  payable  in  another  state,  must  be  governed  by  the  laws  of  that 
state,  as  regards  its  interpretation,  validity,  and  effect ;  but  the  remedies,  by  which  it  is 
to  be  enforced,  must  pursue  the  forms,  and  be  controlled  by  the  regulations,  of  the 
country,  where  the  suit  is  brought.  Murray  v.  Gibson,  2  A.  311 ;  Roberts  v.  Wilkinson, 
5  A  370,  379 ;  3  A.  71 ;  Bacon  v.  Dahlgreen,  7  A  600.  Infra,  IV.  (e),  1),  No. 
14.  Obligations,  VI.  (b),  1).  Prescription,  VIII.  Suretyship,  III.  (b),  2), 
No.  17. 

16.  A  note,  payable  to  certain  parties,  and  not  to  them  or  their  order,  though  it  con- 
tain the  words,  **  payable  and  negotiable  at  the  bank  of  M ,  at  N.,"  is  not  a  nego- 
tiable instrument.  The  words,  negotiable  at,  S^c,  being  joined  to  the  word,  payable,  must 
be  considered  as  referring  to  the  place  of  payment,  and  perhaps  to  the  currency  usual 
there.     Toung  v.  Cosgrove,  4  A.  233  ;  Bacon  v.  DaMgreen,  7  A.  600. 

17.  Preston,  J.,  dissenting.  An  instrument  is  negotiable,  when,  not  subject  to  the 
equitable  o£&ets  of  the  obligor,  it  can  be  transferred  by  indorsement  so  as  to  enable  the 
a^ignee  to  sue  in  his  own  name,    -^Bfe><«'  . .  Dahlgreen,  7  A.  600. 

18.  Under  the  laws  ( Hutch igk)fl7i)ig.  640)  and  jurisprudence  (1  How.  Rep.  46)  of 
the  state  (Mississippi),  where  tTus  instrument  was  executed,  it  could  be  assigned  by  in- 
dorsement, though  not  payable  to  order,  and  the  assignee,  who  might  sue  in  his  own 
name,  was  not  subject  to  the  equities  of  the  obligor  after  the  assignment.  The  nego- 
tiabilit  J,  pleaded  in  the  present  case,  against  the  original  holder  and  his  assignee,  can  be 
denied  by  neither  —  not  by  the  former,  because  concluded  by  his  acts  and  the  law  —  nor 
by  the  latter,  because  it  is  not  pretended,  in  point  of  fact,  that,  at  the  date  of  assign- 
ment, any  equities  existed.     lb,  et  Id* 

19.  No  form  of  words  is  necessary  to  impress  upon  an  instrument  the  character  of 
negotiability.  Any  words,  from  which  it  can  be  inferred,  that  the  person,  making  the 
bill  or  note,  or  any  other  party  to  it,  intended  it  to  be  negotiable,  wUl  give  it  a  transfera- 
ble quality  against  that  person.     lb.  et  Id. 

20.  In  the  present  case,  the  creditor  required  his  debtor  to  give  him  a  note  '^  negoti- 
able "  at  a  particular  place  ;  the  debtor  did  so.  It  was  done  to  enable  the  creditor  to 
assign  it  by  indorsement ;  it  has  been  so  assigned ;  and  in  such  a  manner  as  to  enable 
the  assignee  to  sue  in  his  own  name  for  the  whole  debt.  This  embraces  every  ingredi- 
ent of  negotiability.     lb.  et  Id. 

21.  In  the  interpretation  of  all  instruments,  effect,  if  possible,  is  to  be  given  to  every 
word.  The  term,  ^  negotiable,"  in  the  note  under  consideration,  would  have  no  mean- 
ing if  the  note  were  not  negotiable.  But  it  can  have,  and  has,  meaning  and  effect,  be- 
cause the  note  has  been  transferi'ed  by  indorsement,  and  the  indorsee  has  every  right 
which  belonged  to  the  payee  —  that  makes  the  instrument  negotiable.  lb.  et  Id.  Obli- 
gations, V.  No.  2. 

22.  Although  not  identical  with  a  bill,  a  check  on  a  bank  is  in  many  respects  governed 
by  the  same  rules ;  and,  when  payable  to  order,  is  negotiable  by  indorsement.  Barbour 
V.  Bayan,  5  A  304.     Infra,  IV.  (d),  2),  No.  17. 

23.  The  negotiability  of  a  note  is  not  affected  by  the  fact,  that  it  shows  on  its  face  the 
natnre  of  its  consideration,  provided  that  consideration  be  lawful.  N.  0.  Caned  Co.  v. 
jBWZwMi,  5  A.  364.     ^/ra,  IV.  (e),  2),  No.  30. 

24.  A  note,  payable  to  the  order  of  the  cashier  of  the  Clinton  and  Port  Hudson  Rail- 
road Company  (a  corporation  empowered  by  its  charter  to  transfer  notes  belonging  to  it, 
by  indonementy  Corporations,  X.  (i),  No.  1,)  is  a  negotiable  instrument    Its  nego- 
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liability  is  not  affected  by  being  payable  to  the  order  of  the  cashier,  and  not  thai  of  the 
bank  ;  nor  by  its  embodying  an  agreement  of  pledge.  Such  an  instrument  is  prescribed 
by  five  years.  Baynes  v.  Beckman^  6  A.  224.  Corporations,  IV.  (b),  1),  Nos.  3, 
23, 3L 

25.  An  instrument,  which  commences  with  an  order  to  the  drawee  to  pay  a  sum  cer- 
tain <Hi  demand,  but  b  qualified  by  subsequent  reference  to  a  certain  donation  and  reso- 
lution, in  accordance  with  which  payment  is  to  be  made,  and  the  nature  of  which  i» 
unexplained  by  the  instrument,  is  not  a  bill.     Jenkins  v.  Caddo^  7  A.  559. 

26.  Checks,  like  bills,  are  negotiable  instruments,  generally  payable  to  bearer,  hot 
sometimes  to  order,  requiring  as  essentials,  a  drawer,  drawee,  and  payee.  Hewitt  t. 
Goodrich^  10  A.  340. 

27.  La  an  action  by  the  payee,  an  indorsement  of  his  name  and  place  of  residence  on 
the  note  will  not  be  regarded  as  any  part  thereof,  but  as  a  mere  memorandum  for  his 
convenience  and  security.     Hawley  v.  Slooy  12  A.  815. 

28.  A  check  is  an  order  for  the  payment  of  money,  and  may  be  so  described  in  an 
indictment  for  forgery.     State  v.  Crawford^  13  A.  300. 

29.  Checks  are  assimilated  to  bills,  and  governed  by  the  same  rules  as  to  the  necessity 
of  demand,  protest,  and  notice.  So,  the  holder,  to  recover  against  the  drawer,  must 
show  a  presentment  for  payment  and  protest,  or  that  the  latter  had  \no  ?]  funds  in 
the  hands  of  the  drawee.  Succession  of  KerchevcUy  14  A.  457.  iftfra^  VL  (b), 
No.  19. 

See  Infra,  XII.  (c),  No.  4 ;  XIV.  (b) ;  XVII.  No.  10.  Attachment,  VL  (c). 
No.  12. 

II.  Of  the  General  Obligations  of  the  Parties. 

1.  One,  who  signs  a  note  as  parish  judge,  is  bound  personally.  PaiUette  v.  Ccarr, 
3  M.  496. 

2.  Defendant  may  show,  that,  although  no  agency  be  expressed  on  the  face  of 
the  bill,  yet,  in  fjict,  he  acted  merely  as  agent  in  drawing*  it,  and  a  want  of  con- 
sideration thus  shown  will  free  him  from  liability  to  the  party,  with  whom  he  was 
immediately  concerned  in  negotiating  it.  3  M.  644;  10  L.  390 ;  11  L.  13 ;  3  R.  381. 
Mandate,  IV.  Nos.  1,  et  aL 

3.  Conceding  that  the  consideration  of  a  negotiable  note,  transferred  before  maturity, 
cannot  be  gone  into  in  an  action  by  the  indorsee,  yet  when  the  objection  to  the  contract 
arises  from  the  incapacity  of  the  party  to  enter  into  it,  that,  which  had  not  a  binding 
effect  when  it  was  made,  cannot  acquire  it  by  indorsement  Thus,  a  note,  executed  by 
a  married  woman  and  invalid  in  the  hands  of  the  payee,  is  invalid  in  the  hands  of  an 
innocent  indorsee.  5  N.  S.  56;  5  A.  496 ;  6  A.  121  ;  7  A.  144.  Ir^a^  IV.  (d),  1), 
No.  2 ;  (e),  2),  No.  20.     Marriage,  VIII.  (c),  Nos.  Sy  et  aL 

4.  A  note  signed  by  several,  if  worded,  "  I  promise  to  pay,"  binds  them  in  soUdo  ; 
if  worded,  '*  we  promise  to  pay,"  it  is  joint,  and  does  not  bind  them  in  soUdo,  2  L.  62, 
419  ;  5  L.  122 ;  7  A.  134.     Infra,  IV.  (d),  2),  No.  6. 

5.  One,  who  signs  a  draft  as  executor,  is  liable  personaUy ;  and  if  he  be  sued  as  ex- 
ecutor, but  there  be  a  prayer  for  general  relief,  judgment  will  be  given  against  him  indi- 
vidually, if  on  the  trial  his  liability  as  such  be  established.  Rxissdl  v.  Cash,  2  L.  188. 
Infra,  IV.  (d),  2),  No.  5.  Pleading,  L  (c),  6),  No.  24  ;  IX.  (c),  2),  No.  29.  Judg- 
ment, V.  (a),  1),  No.  3 ;  4). 

6.  A  drawer,  who  directs  the  bill  to  be  charged  to  account  of  steamer  A,  his  agency 
being  thus  apparent  on  the  bill,  is  not  personally  bound  to  the  acceptor.  Maker  y.  Over- 
ton,  9  L.  117. 

7.  A  note,  made  under  circumstances  which  show  it  to  be  nothing  more  than  a  dispo- 
sition mortis  causa,  cannot  be  recovered  on,  not  being  clothed  with  the  requisite  formal- 
ities to  give  it  effect  as  such  a  disposition.  C.  C.  1563;  Barriere  v.  Gladding,  17 
L.  144.     Donations,  I.  (a).  No.  29. 

8.  Where  a  draft,  drawn  by  one  as  agent  for  a  succession,  is  accepted,  on  the  faith, 
not  of  him  personally,  but  the  succession,  to  whose  use  the  proceeds  are  applied,  and  his 
authority  is  not  denied,  he  is  not  liable  personally.  The  acceptance  admits  his  right  to 
draw  as  agent,  and  throws  on  the  acceptors  the  burden  of  proving  the  want  of  authority. 
Duncan  v.  Barnard,  8  R.  138. 

9.  The  decisions  that  the  words,  executor,  administrator,  etc.,  affixed  to  the  maker's 
name,  are  mere  words  of  description,  mean  only  that  an  executor,  etc,  cannot,  by  mak- 
ing or  indorsing  a  note  or  draft  in  his  official  capacity,  bind  the  estate  when  not  orig- 
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inally  liable  for  the  debt,  but  that  he  will  thereby  render  himself  responsible,  individually. 
GiUet  V.  Rachal,  9  R.  276.     Infra,  IV.  (c).  No.  2 ;  (d),  2),  No.  10. 

10.  Where  a  testator's  note,  indor^d  by  certain  parties,  and  discounted  by  plaintiffs, 
is  renewed  by  a  note  indorsed  by  the  same  parties,  and  signed  by  defendant  as  executor, 
his  personal  liability  not  being  contemplated  by  any  of  the  parties,  such  renewal  will  be 
regarded  as  a  mere  acknowledgment  of  a  debt,  which  the  executor  was  competent  to 
make,  without  creating  any  liability  against  him  personally  or  the  succession,  whose 
original  obligation  is  not  changed.     B(mk  of  La.  v.  Dejean,  12  B.  16. 

1 1.  The  fact,  that  some  of  the  makers,  who  bound  themselves  jointly  and  severally, 
were  Doauthorized  to  contract,  does  not  discharge  the  rest.  A  co-debtor  in  solido  can- 
not plead  any  exception  merely  personal  to  the  other  co-debtors.  C.  C.  2094 ;  Hennen 
▼.  Bourgeat,  12  R.  522. 

12.  A  bill  requesting  the  drawees  "  to  charge  the  same  to  account,"  signed  by  the 
drawers,  binds  the  latter  jointly  only,  and  not  in  solido,     Cboper  v.  Polk,  2  A.  168. 

13.  Testimony,  that  the  last  indorser,  who  had  paid  the  note,  told  witness,  that  he 
looked  only  to  a  previous  indorser,  and  knew  nothing  of  the  maker  in  the  matter,  will 
not  dischai^  the  latter.  Such  loose  declarations,  made  without  consideration  to  a  third 
person,  cannot  be  treated  as  an  abandonment  of  a  lawful  claim.  Newman  v.  Goza,  2  A. 
642.    Evidence,  IIL  (a).  No.  8. 

14.  The  holder  will  be  entitled  to  the  benefit  of  the  assumption,  by  one  of  the  makers 
of  a  joint  note,  of  its  whole  amount.  C.  C.  1884,  1896 ;  C.  P.  85.  In  such  case,  it 
will  be  unnecessary  to  join  his  co-obligor  in  the  action.  Bank  of  La.  v.  Lawless,  3 
A.  129. 

15.  Where  a  mortgage,  securing  a  note,  recites,  that  it  is  to  be  signed  by  another 
person,  who  never  does,  and  the  transaction  appears  to  be  still  incomplete  and  pending 
before  the  notary,  plaintiff,  who  does  not  account  for  his  possession,  cannot  recover. 
Dunbar  v.  Woods,  5  A.  135.    Obligations,  IIL  (b),  2),  Nos.  1,  4. 

16.  The  husband's  signature,  following  that  of  bis  wife,  without  any  qualification  or 
limitation,  will  bind  him  personally  with  her.  If  he  intend  merely  to  give  his  author- 
ization, he  should  so  express  it.     Monget  v.  Penny,  7  A.  134. 

17.  An  accommodation  maker  holds  himself  out  to  the  public,  by  his  signature,  as 
absolutely  bound  to  every  person,  who  takes  the  note  for  value,  to  the  same  extent  as  if 
that  Talue  were  personally  advanced  to  himself,  or  at  his  request.  Nor  is  it  any  defence, 
that  the  nature  of  the  note  was  known  to  the  holder,  who  took  it  for  value,  bond  fide, 
before  maturity.     AfaUhews  v.  Ruthefford,  7  A.  225.     Infra,  IV.  (e),  2),  Nos.  3,  7. 

18.  When  the  first  and  second  of  a  bill  are  both  accepted,  and  there  is  no  fraud  or 
eallosicm  shown  between  the  holders  and  acceptor,  the  drawer,  who  has  received  the  pro- 
ceeds, or  otherwise  authorized  the  negotiation  of  the  bills,  will  be  bound  on  both.  Wright 
▼.  McFaU,  8  A.  120.     Jkfra,  V.  (e),  No.  10. 

19.  In  an  action  against  the  maker  and  payee  of  a  note,  given  by  the  latter  for  prop- 
erty purchased  from  an  agent,  where  the  payee  makes  no  objection  on  the  ground  of 
the  agent's  want  of  authority  to  sell,  the  maker  cannot.  WarteUe  v.  Hudson,  8  A. 
486. 

20.  Where  one  purchases  property  of  a  succession  of  which  he  is  administrator,  and 
gives  in  payment  his  note,  payable  to  his  agent,  for  the  use  of  the  succession,  a  valid 
obligation  is  created.  The  real  obligees  are  the  heirs  and  creditors  of  the  succession. 
ifeston  V.  JBeauchamp,  10  A.  666. 

21.  For  the  right  of  partners  to  bind  each  other  by  bills  or  notes,  see  Partnership,  III. 

22.  For  the  right  of  agents  to  bind  their  principals  by  bills  or  notes,  see  Mandate, 
I.  (c) ;  mid  of  corporations  to  execute  such  instruments,  see  Corporations,  II.  (c). 
No.  19;  IV.  (a),  Nos.  4,  5. 

23.  For  the  right  of  masters  or  clerks  of  steamboats  to  bind  the  owners  by  biUs  or 
notes,  see  Shipping,  IIL  (a).  No.  7  ;  V.  (b).  No.  4 ;  (c),  Nos.  5,  6. 

24.  For  the  obUgaiions  of  the  weaker  as  affected  by  the  want  of  protest,  see  Infra, 
Vin.  (a),  Nos.  1,  2 ;  XIV.  (b),  Nos.  2,  5,  17 ;  XVII.  No.  6. 

25.  For  the  obligations  of  the  drawer  or  indorser  as  affected  by  the  want  or  insufficiency 
of  protest,  demand,  and  notice,  or  the  non-acceptance  of  the  biU,  see  Infra,  VI.  VII. 
VIIL 

26w  For  the  obligations  of  the  parties  as  affected  by  the  release  of  others  or  securities, 
see  Infra,  IX. 

27.  For  the  ohUgations  of  the  parties  as  affected  by  prescription,  see  Prescription, 
III.  (g),  3). 
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28.  Far  the  obligations  of  the  parties  as  affected  by  the  consideration^  see  Infra, 
IV.  (a)  ;  (b). 

29.  For  the  obligations  of  the  parties  as  affected  by  other  matters^  relative  to  contracts 
gefieraUy,  see  Obligations. 

30.  For  the  obligations  arising  out  of  the  transfer  or  indorsement^  see  ^fra^  IV. 
(d)  ;  (e) ;  (f ). 

31.  For  the  obUgations  of  the  drawee  or  acceptor y  see  Infraj  V. 

in.  Of  the  Bights  and  Obligations  of  Parties  as  Sureties  Eo  NoiciNfi ; 

AND  When  they  will  be  so  Regarded. 

1.  The  law  is  well  settled  in  this  state,  that  one,  who,  not  a  party  to  a  bill  or  note, 
puts  his  name  upon  it,  is  presumed  to  have  done  so  as  surety,  unless  he  can  shQw  sur- 
prise, fraud,  or  some  circumstance  explaining  it ;  and  his  obligations  will  not  be  those  of 
an  indorser  under  the  commercial  law,  but  of  an  ordinary  surety.  4  M.  639  ;  3  N.  S. 
669 ;  10  L.  374  ;  14  L.  386 ;  4  R.  161 ;  1  A.  248  ;  2  A.  592  ;  4  A.  273 ;  9  A.  533  ; 
14  A.  144;  tn/ra,  No.34. 

2.  It  is  not  inconsistent  with  the  nature  of  an  indorsement,  that  the  indorser  should 
thereby  be  liable  as  surety  to  the  drawer  for  payment  by  the  acceptor,  and  it  will  be  so 
construed  when  the  circumstances  warrant  it     Shelmerdine  v.  Duffy ^  4  N.  S.  34. 

3.  As  to  all  pailies,  who  come  atler  the  payee,  the  lex  mercatoria  applies  in  full  force, 
and  determines  their  responsibility,  whether  they  receive  the  note  successively  from 
each  other  in  the  ordinary  course  of  business,  or  be  merely  accommodation  indorsers 
for  another  person.  5  N.  S.  196;  6  N.  S.  518;  7  N.  S;  9,  368,  499 ;  4  L.  468;  15 
L.  537. 

4.  Where  a  drawer  gives  two  indorsers  as  co-sureties,  the  one  that  indorses  first  is 
liable  to  the  other.     Stone  v.  Vincent,  6  N.  S.  518. 

5.  Though  the  rules  relative  to  negotiable  paper  apply  in  full  force  to  parties  subse- 
quent to  an  accommodation  indorser,  yet,  in  regard  to  those  who  accommodate  each 
other,  their  obligations  must  be  tested  by  the  ordinary  rules  of  law.  Nolte  v.  Creditors, 
7  N.  S.  9 ;  Dorsey  v.  Creditors,  lb.  499. 

6.  An  accommodation  indorser,  being  a  mere  surety,  cannot  recover  of  the  drawer 
more  than  he  actually  pays.  He  is  entitled  to  indemnity  only.  lb.  Infra,  XIII.  No. 
16.    Suretyship,  II.  (b).  No.  2. 

7.  A  woman  is  not  bound  by  her  indorsement  as  surety.  La.  Staie  Bank  v.  Rowdl, 
7  N.  S.  344.  Marriage,  VIIL  (b).  No.  28 ;  (c),  Nos.  1,  et  al  [This  decision  is 
based  upon  a  positive  law  of  the  Partidas,  whicK  aUhough  not  repealed  by  the  old  code, 
is  no  longer  in  force.     Suretyship,  I.  (b).] 

8.  Where  there  are  two  indorsers  on  an  accommodation  note,  at  the  bottom  of  which 
is  written  <*  credit  the  drawer/'  the  first  is  liable  to  the  second  for  the  whole  amount, 
and  they  will  not  be  considered  as  joint  sureties,  unless  clearly  shown  to  be  by  the  evi- 
dence.    Knox  V.  Dixon,  4  L.  469.     Obligations,  VIL  (a),  4),  No.  4. 

9.  If  one,  in  indorsing  his  name,  suppose  he  is  binding  himself  as  indorser,  and  not  as 
surety,  it  is  an  error  of  law  which  cannot  avail  him,  if  not  led  into  it  by  the  other  party. 
Smith  V.  Gorton,  10  L.  374. 

10.  A  note,  which,  after  procuring  an  indorsement,  the  maker  transfers  to  a  third 
person,  becomes  accommodation  paper,  and  the  indorser,  being  a  mere  surety,  may  plead 
the  same  matters  as  the  maker,  except  such  as  are  personal.  10  L.  415  ;  11  L.  30 ;  3 
R.  57  ;  12  A.  517. 

11.  It  is  for  the  maker  of  a  note,  and  not  the  surety,  to  provide  funds  to  meet  it  at 
maturity.     Fort  v.  Cortes,  14  L.  180.     Infra,  VI.  (a),  2),  No.  6. 

12.  One  of  two  makers  of  a  note,  joint  as  to  form,  who  is  shown  to  have  signed  as 
sui-ety,  will  be  liable  for  the  whole  amount.  Roberts  v.  Jenkins,  19  L.  453  ;  Butler  v. 
Ford,  9  R.  112. 

13.  Where,  of  three  makers  of  a  note,  joint  as  to  form,  two  are  shown  to  have  signed 
as  sureties  for  the  other,  who  is  entitled  to  a  credit,  such  sureties,  not  having  pleaded 
division,  will  be  liable  in  solido  only  for  the  balance  due.  Brander  v.  Garrett,  19 
L.  455. 

14.  Defendants,  indorsers  of  a  note,  to  secure  its  payment,  being  mere  sureties,  may 
plead  against  the  payee  the  same  matters  as  the  maker,  except  such  as  are  personal  to 
the  latter.  C.  C.  2208 ;  Johnson  v.  Marshall,  4  R.  157 ;  Satterfidd  v.  Compton^  6 
R.  120. 
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15.  Though  the  obligation  of  an  indorser  or  surety  cannot  be  enforced  till  afler  the 
event  on  which  it  becomes  absolute,  it  exists  from  the  time  it  is  contracted,  for  it  is  sus- 
ceptible of  being  compromised,  transferred,  passing  to  heirs,  &c.  So  the  rights  of  the 
indor^r,  or  surety,  against  the  maker,  exist  before  the  obligation  of  the  former  becomes 
abt^olute.      Wiggin  t.  Flower ^  5  R.  406. 

16.  Indorsers  and  sureties  are,  under  the  civil  code,  conditional  obligors  of  the  cred- 
itor of  the  maker,  and,  at  the  same  time,  conditional  creditors  of  the  latter.  Though  no 
conservatory  acts  can  be  exercised  against  the  conditional  debtor  by  indorsement,  until 
his  obligation  become  absolute,  both  the  indorser  and  surety,  may,  under  art.  2037 
C.  C,  perform  all  acts  conservatory  of  their  respective  rights,  even  before  their  obliga- 
tions become  absolute.     lb.    Attachment,  IL  (c),  2),  Nos.  3, 10,  12,  et  dL 

17.  The  suretyship  between  an  accommodation  indorser  and  the  maker  exists  only 
as  between  themselves ;  as  to  the  holder,  their  liability  depends  on  the  rules  applicable 
to  negotiable  instruments  in  general.  Jacobs  v.  Williams,  12  R.  183 ;  Braux  v.  Le 
Blanc,  10  A.  97.     Pkesckiption,  IV.  (c),  3),  No.  2 ;  (d),  3),  No.  2. 

18.  The  maker,  who  has  signed  the  note  for  the  exclusive  benefit  of  the  payee,  must 
be  regarded  as  the  latter^s  surety,  the  holder  having  notice  thereof  at  the  time  of  trans- 
fer.    AdU  v.  Metoyer,  1  A.  254. 

19.  Where  a  note,  executed  by  the  purchaser  for  the  price  of  property  to  the  vendor^s 
order,  is  at  the  time  signed  and  indorsed  by  a  third  person,  and  subsequently  in- 
dorsed by  the  payee,  the  first  indorser  will  be  bound  as  a  surety.  Penny  v.  Parham, 
1  A.  274. 

20.  Though  a  joint  and  several  note  be  signed  by  several  parties,  exclusively  for  the 
benefit  of  one.  none  of  them  are  sureties  as  to  the  payee.  C.  C.  2086,  2089.  But,  as 
between  themselves,  the  other  makers  are  sureties  of  the  one  for  whose  benefit  the  note 
was  made ;  and  where  one  pays  the  debt,  even  before  suit,  he  has  his  remedy  against 
Ids  co-sureties,  in  proportion  to  the  share  of  each.  C.  C.  3027  ;  Ferriday  v.  Pumell,  2 
A  334. 

21.  Where  one  of  the  sureties,  in  such  case,  is  a  partnership,  which  signs  the  partner- 
ship name,  it  will  be  regarded  as  a  single  party,  and,  between  itself  and  co-surety,  liable 
but  for  half  the  note.     lb. 

22.  The  accommodation  indorser  of  a  note,  the  proceeds  of  which,  afterwards  dis- 
counted in  bank,  are  applied  to  the  maker's  benefit,  cannot,  on  its  non-payment  at 
maturity,  plead  a  want  of  consideration.  He  had  no  right  to  have  the  proceeds  of  the 
note  placed  to  his  credit.     Union  Bank  v.  Morgan,  2  A.  418. 

23.  Where  an  accommodation  indorser,  before  maturity  of  the  note,  joins  with  the 
maker  and  holder  in  an  act,  postponing  payment,  by  which  he  binds  himself  for  the  note 
as  ^  indorser  or  security,''  and  it  does  not  appear  from  the  terms  of  the  agreement  that 
any  change  was  to  be  made  in  the  obligations  of  the  debtors  adversely  to  the  creditor, 
the  use  of  the  words,  ^  indorser  or  security,"  will  not  affect  the  indorser's  obligations  and 
ehange  them  into  those  of  a  mere  surety.  C.  C.  3008 ;  Thompson  v.  Kelso,  3  A. 
577. 

24.  Where  a  note,  indorsed  by  several  persons  for  the  accommodation  of  the  maker, 
to  enable  him  and  plaintiff  to  carry  on  a  partnership,  is  delivered  by  the  maker  to  his 
partner,  daring  the  partnership,  the  indorsers  are  mere  sureties,  whose  obligations  are 
limited  by  that  of  the  maker ;  and,  to  enable  plaintiff  to  recover  against  one  of  them,  the 
partnership  must  be  first  settled.  Johnson  v.  Downs,  3  A.  590.  Partnership, 
IV.  (b). 

25.  Where  a  member  of  an  ordinary  partnership,  without  any  authority,  executes  in 
the  partnership  name,  with  a  third  person  as  surety,  a  note,  with  the  proceeds  of  which, 
when  discounted,  he  pays  for  land,  purchased  by  the  partnership,  and  for  which  the 
partners  are  bound  in  solido,  the  surety,  who  pays  the  note,  has  no  recourse  against  the 
partner  who  did  not  sign  it.     Benton  v.  Boberts,  4  A.  216. 

26.  The  partner,  by  whom  the  note  was  made,  was  bound  individually  to  the  dis- 
counter, and,  by  the  application  of  the  proceeds,  became,  for  half  their  amount,  the  cred- 
itor of  his  co-partner,  who,  however,  was  not  thereby  made  a  debtor  of  the  discounter ; 
and  to  the  discounter's  rights  alone  was  the  surety,  on  paying  the  note,  subrogated.     lb. 

27.  Two  persons,  not  parties  to  a  note,  who  write  their  names  on  its  back,  being  bound 
as  suretiea,  will  be  condemned  in  solido.  The.  obligation  of  each  surety  is  to  pay  the 
whole  debt,  and,  though  subject  to  the  right  of  division,  remains,  until  the  right  be 
exercised,  an  obligation  in  solido.  C.  C.  3018,  3019;  McCavsland  v.  Lyons,  4  A. 
273. 
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28.  Where  a  payee,  to  whom  a  surety  has  given  a  note,  signed  in  blank,  in  renewal 
of  another,  on  which  he  was  surety,  fills  it  up  with  a  larger  amount  than  the  original 
note,  he  cannot  recover  the  excess  ;  nor  will  the  maker's  subsequent  ratification  of  the 
payee's  act  affect  the  surety.     Bobertgon  v.  Glasscock^  6  A.  124. 

29.  When  a  joint  and  several  note  is  signed  by  ^  A  and  B,"  an  ordinary  partnership, 
and  by  G,  the  instrument  will  exhibit  on  its  face  two  debtors  in  toUdo,  to  wit :  one,  the 
firm  of  "  A  and  B  "  ;  and  C,  the  other.  And  when  C  is,  in  fact,  surety  for  ^  A  and  B," 
the  words,  ^jointly  and  severally  **  materially  affect  his  obligation  as  such ;  for  he  thu^i 
renounces  the  plea  of  discussion  and  becomes  in  all  respects  a  debtor  in  soUdo,  C.  C. 
3014;  Stewart  v.  Caldwell,  9  A.  419. 

30.  Where  such  a  note  is  given  by  the  firm  to  one  of  its  customers,  dealing  with  it 
no  otherwise  than  as  a  firm,  and  nothing  shows  that  C,  in  becoming  their  surety,  acted 
otherwise  than  at  the  solicitation  of  the  firm,  his  recourse  for  indemnity,  on  paying  the 
note,  will  be  —  not  against  **  A  and  B  "  in  solido,  —  but  against  the  firm,  the  members 
of  which,  as  an  ordinary  partnership,  are  only  jointly  bound.     C.  C.  2843,  2995 ;  Jb, 

31.  Such  a  note  does  not  present  a  contract  of  ^*  several  principal  joint  debtors  for  the 
same  debt"  It  is  the  case  of  one  principal  debtor,  the  firm  of  ^  A  and  B,"  in  whose 
name  the  note  is  signed ;  C  is  their  surety.  The  question  of  the  discrepancy  between 
the  English  and  French  texts  of  art  3023  G.  C.  does  not,  therefore,  arise  in  such  a 
case.     lb, 

32.  Parties,  whose  names  are  indorsed  on  a  negotiable  note,  which  is  sold  with  a 
blank  for  the  name  of  the  payee  to  be  afterwards  inserted,  cannot  be  regarded  as  mere 
sureties,  but  stand  on  the  same  footing  with  other  indorsers  as  to  what  is  legally  requisite 
to  fix  their  liability.  They  are  entitled,  therefore,  to  notice.  Weaver  v.  Marvel^  12  A. 
517. 

33.  It  is  not  unusual  to  indorse  notes  with  blanks  to  be  aflerwards  filled  up,  so  as  to 
make  the  party  an  indorser.  In  all  such  cases,  as  against  him,  the  note  is  to  be  treated 
exactly  as  if  it  had  been  filled  up  before  he  indorsed  it,  and  he  will  be  bound  according- 
ly,    lb. 

34  In  all  the  cases,  supra.  No.  1,  the  notes  had  not  been  indorsed  by  the  payees  ;  in 
other  words,  those  made  liable  as  sureties  were  not  parties.  For,  in  legal  intendment, 
the  payee  is  called  the  indorser,  and  so  is  every  other  person,  who  successively  puts  his 
name  on  the  back  of  the  note  or  bill.     lb. 

35.  A  stipulation  in  a  note,  that  the  holder  shall  exhaust  his  legal  remedies  against  the 
maker  before  having  recourse  on  the  surety,  is  but  a  reservation  of  the  right  of  discus- 
sion ;  it  has  no  other  effect     Sheldon  v.  Reynolds,  .14  A.  692. 

36.  And  where,  in  such  case,  the  maker,  who  has  been  for  some  time  insolvent,  de- 
parts the  state  without  leaving  in  it  any  property,  so  that  proceedings  against  him  would 
be  fruitless,  an  action  against  the  surety  will  not  be  dismissed  as  premature.     lb. 

37.  Far  the  rigJu  of  sureties  to  notice  of  dishonor,  see  Infra,  VII.  (d),  1). 

38.  For  the  surety's  discharge  by  indulgence  to  other  parties,  or  release  of  securities, 
see  Infra,  IX. 

39.  For  the  surety's  right,  on  payment,  to  be  subrogated  to  the  creditof's  claim,  see 
Payment,  II.  (b).    Prescription,  III.  (g),  3),  No.  7. 

40.  For  other  rights  and  chUgaiions  of  the  surety,  see  Surbttship. 

rV.  Of  the  Consideration,  Title,  and  its  Transfer. 
(a)  Sufficiency  and  Failure  of  Consideration. 

1.  A  failure  of  consideration,  by  the  holder's  misconduct  without  the  maker^s  fault, 
will  discharge  the  latter  from  his  obligation  to  such  holder.  So,  idthough  the  maker's 
neglect  to  register  a  sale  from  the  payee  enable  a  creditor  of  the  latter  to  seize  and  sell 
the  property,  as  the  price  of  which  the  note  is  executed,  the  payee  cannot  recover  from 
the  maker.  Kemion  v.  Jumonville,  8  L.  550 ;  Clark  v.  O'Neal,  13  A.  381.  Sale,  III. 
(c),  2),  D,  §  1,  No.  25. 

2.  Where  the  consideration  of  a  note  is  the  right  to  draw  a  lottery  authorized  by  the 
legislature,  a  subsequent  restriction  by  the  latter  of  the  time  within  which  the  right  is  to 
be  exercised,  will  not  release  the  maker.  If  the  legislature  have  the  right  to  restrict  the 
privilege  previously  granted,  it  is  damnum  absque  injuria ;  if  it  have  not,  the  unoon- 
stitutional  enactment  has  no  effect,  and  produces  neither  damage  nor  injury.  McCfuire 
v.  Mead,  9  L.  313. 

3.  One  partner,  when  sued  by  the  other,  on  a  note  executed  by  the  former  to  the 
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latter  in  settlement  of  a  general  balance  on  a  dissolution  of  their  partnership,  may  im- 
peach its  validity  for  fraud,  without  resorting  to  a  direct  action  to  annul  the  settlement. 
PoweU  v.  Graces,  9  A.  435. 

4.  For  the  legality  or  sufficiency  of  the  consideration,  see  Obligations,  III.  (b), 
(c). 

(b)    When  and  By  Wham  a  Consideration  must  be  Proved. 

1.  The  execution  of  a  note  raises  a  presumption,  that  a  just  consideration  has  been 
given  for  it ;  and  the  maker,  who  pleads  error,  want,  or  failure  of  consideration,  must 
show  it  8  M.  161 ;  4  L.  220  ;  4  R.  193  ;  6  A.  757  ;  10  A,  683  ;  14  A.  860.  Evi- 
dence, VIII.  No.  12.     Obligations,  III.  (c),  1),  No.  14.     Sale,  VIII.  (a),  No.  7. 

2.  Where  bj  the  pleadings  the  consideration  of  a  note,  payable  to  bearer,  and  the 
title  of  the  holder  are  put  at  issue,  it  is  his  duty  to  prove  that  he  came  by  it  hondfidej 
and  for  a  valuable  consideration,  when  it  appears  that  the  signature  of  the  maker  had 
been  fraudulently  obtained.     Bowen  v.  Viel,  6  N.  S.  566. 

3.  The  onus  is  on  xiefendant,  who  pleads,  that  the  consideration  is  an  aleatory  con- 
tract, and  he  cannot  call  on  plaintiJOT  to  prove  consideration.  Morgan  v.  Maddox^  8  N.  S. 
295. 

4.  Holders  of  negotiable  paper  are  not  bound  to  prove  consideration  unless  specially 
denied.    Herman  v.  Pfister,  2  L.  457 ;  Damdson  v.  Keyes,  2  R.  254. 

5.  When  defendant  sets  up  an  equitable  defence,  and  charges  fraud  in  the  transfer 
to  plaintiff,  the  latter  must  prove,  that  he  is  a  bond  fide  holder  for  value ;  and  the 
form  of  transfer  makes  no  difierence,  whether  by  blank  or  special  indorsement.  Morgan 
V.  Tarb<mmgh,  13  L.  76.     Infra,  (e),  2),  No.  14. 

6.  The  bare  denial  of  plaintiff's  right  to  a  negotiable  instrument,  indorsed  in  blank, 
cannot  authorize  the  maker  to  contest  the  holdePs  title,  unless  it  be  alleged  that  the 
note  wa^  lost  or  stolen.     McKinney  v.  Beeson,  14  L.  256.     Infra,  (d),  3),  No.  5. 

7.  The  plea  of  want  of  consideration  throws  the  burden  of  proof  on  plaintiff.  But 
where  defendant  avers,  that  the  goods,  for  which  the  note  was  given,  were  unmerchantr 
able,  and  that  so  there  was  a  failure  of  consideration,  and,  in  an  amended  answer,  denies 
all  consideration,  he  must  prove  the  failure  as  averred.     Tissott  v.'  Bowles,  18  L.  29. 

8.  Where  the  pleadings  charge  plaintiff  with  fraud  and  collusion,  and  the  evidence 
shows  payment  of  the  note,  he  is  bound  to  prove  that  he  is  a  bond  fide  h^der  for 
valoe  before  maturity.     Moffat  v.  Murray,  18  L.  357. 

9.  Plaintiff,  when  called  upon,  proves  a  sufficient  consideration  by  showing,  that  he 
sorrendered  notes  of  his  indorser,  without  showing,  that  they  were  really  and  bond  fide 
doe.    MeUmeon  v.  Melancon,  4  R.  34. 

10.  Where  one  partner,  sued  on  a  note  given  by  the  other,  alleges  fraud  and  want  of 
consideration,  and  shows  circumstances  somewhat  suspicious,  plaintiff  must  prove  consid- 
ention.     Harrison  v.  Poole,  4  R.  193. 

11.  Proof  of  circumstances  indicating  fraud  on  plaintiff's  part,  and  a  denial  that 
he  gave  consideration,  throw  the  burden  of  proof  on  him.  Copley  v.  McFarland,  9 
R.183. 

12.  Where  a  note  expresses  that  it  was  given  for  value,  a  denial  of  consideration, 
unsupported  by  evidence,  is  not  enough  to  impose  on  plaintiff  the  burden  of  proving  the 
consideration.     Brcuiford  v.  Cooper,  1  A.  325  ;  Dubroca  v.  Dubroca,  3  A.  331. 

13.  The  payees  of  a  note,  given  on  its  face  for  value,  are  entitled  to  judgment  for 
its  amount,  without  proving  consideration,  although  they  claim  the  vendor's  privilege 
and  a  sequestration,  alleging  that  the  note  was  for  merchandise  sold  defendants.  The 
allegation  is  only  material  as  regards  the  sequestration  and  privilege,  j^or^  v.  Trox- 
fcr,  3  A.  136. 

14.  Where,  in  an  action  on  a  negotiable  instrument,  defendants  put  at  issue  the 
boldei's  bona  fides,  by  expressly  charging  privity,  and  notice  of  the  original  considera- 
tion, there  being  a  direct  reference  in  the  body  of  the  instrument  to  the  authority  under 
which  the  indorsement  was  made,  he  must  show  from  w^hom,  and  for  what  consideration, 
he  received  it.     La.  State  Bank  v.  Orleans  Navigation  Co.,  3  A.  294. 

15.  Where  the  title  of  a  holder,  before  maturity,  of  a  negotiable  note,  is  not  affected 
bj  any  reasonable  suspicion,  a  mere  partial  failure  of  consideration  between  the  original 
parties  is  not  sufficient  to  throw  on  him  the  burden  of  showing  for  what  value  he  became 
holder.     Tew  v.  Labiche,  4  A.  526. 

16.  The  holder  is  presumed  to  he,  prima  facie,  a  holder  for  value,  and  is  not  bound 
to  bhow  under  what  circumstances  he  has  obtained  possession,  except  where  the  want. 
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failure,  or  illegality  of  the  ori^nal  consideration  of  the  instrument  is  shown,  or  where  it 
is  lost  or  stolen.     Judsan  v.  Holmes^  9  A.  20. 

17.  So,  where  a  note,  executed  for  a  contemplated  purchase,  is  delivered  to  an  agent, 
who  fraudulently  sells  it,  but  its  diversion  from  its  legitimate  destination  must  have  been 
known  to  the  maker,  who,  though  ample  time  intervene  before  its  maturity,  takes  no 
steps  to  warn  the  public  against  its  negotiation,  the  holder  will  not  be  compelled  to  prove 
the  circumstances  of  his  possession.     lb. 

18.  The  mere  failure  of  a  bill  broker  to  account  for  the  proceeds  of  a  bill  pat  into  his 
hands  by  a  customer,  to  be  discounted,  does  not,  under  the  commercial  law,  throw  on  the 
holder  the  burden  of  proving  the  consideration  he  has  paid.  McLemore  v.  Ccamony  9 
A.  22. 

19.  But,  when  the  customer  shows,  that  the  bill  broker  has  defrauded  him,  and  the 
party,  in  whose  hands  the  bill  is  found,  or  its  proceeds,  and  who  is  sued  for  the  recov- 
ery thereof,  objects  to  the  broker,  when  called  as  a  witness,  and  thus  excludes  evidence, 
which  would  throw  all  the  light. necessary  upon  the  circumstances,  under  which  defend- 
ant came  into  possession,  and  other  circumstances,  unfavorable  to  him,  are  shown,  he 
must  prove,  that  be  is  a  holder  for  value,  or  plaintiff  will  recover.  Ih,  Eyidence,  III. 
(d),  No.  13. 

20.  When  a  legal  consideration  is  put  at  issue  and  none  shown,  and  it  is  rendered 
probable  that  the  payee  was  once  the  concubine  of  the  maker,  and  no  action  b  taken 
upon  the  note  until  after  the  latter*s  death,  although  before  she  had  made  payments  upon 
a  note  due  by  her  to  him,  the  instrument  will  be  regarded  as  a  disguised  donation,  and 
declared  void.  G.  C.  1468,  1523,  1525 ;  Woolen  v.  Harrisony  9  A.  234.  Donations, 
V.  (b),  Nos.  6,  7. 

21.  The  body  of  a  due  bill,  though  signed  by  defendant,  was  not  in  her  handwriting, 
while  the  amount  expressed  to  be  due  was  in  that  of  plaintiff,  who  sued  more  than  four 
years  after  its  maturity.  In  th&  interval  he  had  had  two  settlements,  one  with  defend- 
ant, and  the  other  with  her  husband,  purporting  to  be  settlements  in  full ;  and,  for  a  long 
time  subsequent  to  the  date  of  the  bill,  he  had  had  access  to  the  papers  and  accounts  of 
defendant  and  her  husband,  and  was  generally  their  confidential  business  adviser,  until 
their  friendly  intercourse  terminated  by  a  quarrel.  HMj  that  these  circumstances, 
though  defendant  was  a  public  merchant  trading  in  her  own  name,  and  the  due  bill  a 
commercial  contract  such  as  she  might  be  considered  authorized  to  make,  threw  the 
burden  of  proving  consideration  on  plaintiff.  Ileddrick  v.  Banister,  10  A.  792 ;  12  A. 
373. 

22.  When  the  payee  of  a  due  bill,  payable  after  the  death  of  the  oblig^K*,  a  married 
man,  is  shown  to  have  been  the  latter's  concubine,  a  primdfctcte  case  is  created,  throwing 
upon  her  the  burden  of  proving  a  legal  consideration.     Succession  of  Beard,  14  A.  121. 

23.  When  a  written  and  al^olute  promise  to  pay  a  certain  sum  of  money,  on  a  cer- 
tain day,  to  a  certain  person  or  his  order,  recites,  that  its  consideration  is  for  services  to 
be  rendered  by  the  payee,  the  obligation  is  conditional,  and  an  indorsee  before,  not  less 
than  after,  maturity,  cannot  recover  without  proving  the  fulfilment  of  the  condition. 
Drawn  v.  Cherry ,  14  A.  694. 

See  Infra,  IV.  (d)  ;  XII.  (c)  ;  XVH.  No.  2.  Shipping,  X.  (b),  2),  No.  9.  Mar- 
riage, VIII.  (d),  Nos.  \%n,etal 

(c)   Title  before  Transfer. 

1.  Unless  the  consideration  of  a  note  be  illegal  or  void,  the  maker  will  be  bound  to 
pay  the  payees  agreeably  to  its  tenor  and  effect,  without  regard  to  any  equitable  claim 
existing  between  them  and  third  persons.     Bochelle  v.  Musson,  3  M.  90. 

2.  A  note  payable  to  one,  as  administrator  Or  executor,  is  payable  to  him  individually ; 
he  becomes  responsible  to  the  estate  by  taking  it  in  his  own  name,  and  has  a  right  to 
enforce  it  in  the  same  manner ;  and  where  no  oi&et  is  shown  against  plaintiff,  either 
individually  or  officially,  he  will  recover.  Urquhart  v.  Taylor,  5  M.  201 ;  Gilman  v. 
Horsdey,  5  N.  S.  662 ;  GlampiU  v.  NetDport,  8  A.  124.  Supra,  11.  Nos.  5,  9,  10. 
Judgment,  V.  (a),  1),  No.  4. 

3.  The  fact,  that  a  bill  or  note  is  payable  or  indorsed  to  a  particular  person,  is,  often, 
only  prima  facie  evidence  of  legal  interest  Perry  v.  Gerbeau,  5  N.  S.  16  ;  Laptce  v. 
atfton,  17  L.  152.     Evidence,  III.  (c),  No.  1. 

4.  A  husband  cannot  alienate  his  wife's  share  of  a  note  made  jointly  to  him  and 
her,  nor  can  he  bring  or  defend  a  suit  in  relation  to  it  without  her.  Sterling  v.  John9€m^ 
5  N.  S.  365.     Pleading,  I.  (c),  1),  a,  No.  2. 
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5.  The  pajee  has  a  right  to  sue  for  the  whole  amount  of  a  note,  although  bound  to 
pflj  over  a  part  to  some  other  person  on  a  separate  contract.  Morgan  v.  MaddoXy 
8  N.  S.  294.     hifra,  XIIL  No.  19. 

6.  One  partner  cannot,  in  a  suit  against  himself,  plead  in  reconvention  a  bill  *in 
favor  of  his  copartner,  not  indorsed  by  him.     Terran  v.  De  ZastrcL,  2  L.  326. 

7.  One  of  several  heirs  cannot  huo  for  a  debt  due  all  the  heirs,  even  if  in  posses- 
sion of  a  negotiable  instrument,  which  is  the  evidence  of  the  debt,  when  it  is  not 
indorsed  either  specially  or  in  blank.     Hicky  v.  Sharp,  4  L.  387. 

8.  A  note  payable  to  two  or  more  payees,  or  bearer,  if  sued  upon  by  one  of  them, 
mubt  be  considered  as  held  for  all,  unless  it  be  shown  he  has  acquired  by  transfer  the 
rights  of  his  coobligees.     Gox  v.  Bethany,  10  L.  154. 

9.  The  hasband  may  consider  a  note,  made  in  his  favor  for  a  debt  due  the  wife,  as 
his,  and  transfer,  or  sue  on,  it,  in  his  name,  or  hers,  he  assisting  her.  ThihodMux  v.  Thi" 
hodeanx,  19  L.  439.     Marriage,  XL  (b).  No.  15. 

10.  It  will  be  no  defence  to  an  action  by  the  payee,  that  the  note  was  taken  by  him 
for  a  debt  due  an  estate  of  which  he  had  been  administrator,  and  had,  on  settlement  of 
his  aceoants,  and  a  partition  among  the  heirs,  been  assigned  to  one  of  them,  where  there  < 
is  no  evidence  that  plaintiff  seeks  to  avail  himself  of  the  suit  to  the  injury  of  the  latter. 
The  transfer  being  a  matter  of  record,  defendant  will  be  discharged  by  payment  to  the 
heir.    Ihtval  v.  Kdlam,  1  R.  ^8. 

11.  One,  acting  as  agent,  may  sue  in  his  own  name,  on  a  draft  drawn  by  himself  to 
his  own  order,  and  accepted  by  the  debtor  of  his  principals.  Johnson  v.  Brashear,  5  R. 
477. 

12.  An  action  may  be  brought  in  his  awn  name  by  an  agent,  to  .whom,  as  such,  a  note 
is  payable,  though  a  member  of  the  partnership,  whose  agent  he  is,  have  since  died, 
where  the  partnership  is  still  continued.     Clunas  v.  Gallagher ,  6  A.  757. 

13.  In  an  action  on  a  note,  plaintiff,  as  owner  of  one  half  and  usufructuary  of  the 
other,  is  entitled  to  judgment      Wood  v.  Hardy,  11  A.  760. 

14  When,  in  payment  of  a  debt  due  plaintiffs,  their  collector,  such  being  their  usual 
mode  of  doing  business,  takes  the  debtor's  check,  payable  to  their  order,  and  collects  it 
bj  a  forged  indorsement,  the  title  to  the  check  will  be  considered  as  in  plaintiffs,  in  a 
sait  by  them  against  the  drawee.  Plaintifis_  could  not  have  disavowed  the  act  of  their 
collector  in  taking  the  check  instead  of  money,  and  his  act,  even  if  unauthorized,  was 
ratified  by  the  suit.  His  possession  was  their  possession  ;  and  their  title  could  not  be 
divested  by  his  felony.     VanbilberY.  Bank  of  La.y  14.  K.4&1.    /n/ro,  XV.  Nos.  34,  35. 

(d)   Transfer  by  Indorsement  and  Delivery, 

1)  In  General. 

1.  A  party,  to  whom  the  payee  delivers  a  note,  on  which  he  has  written  and  signed  a 
guarantee  of  its  payment,  is  not  entitled  to  the  rights  of  an  indorsee  of  negotiable  paper. 
CanfiM  V.  Vaughan,  8  M.  697. 

2.  The  iqdoraer  of  a  note  does  not,  by  the  act  of  indorsement,  alter  or  enlarge  its 
legal  efiect  If  a  note,  from  the  form  in  which  it  is  made,  be  invalid  as  to  the  maker, 
it  will  be  so  as  to  the  indorser.     White  v.  Noland,  3  N.  S.  636.     Supra,  II.  No.  3. 

3.  Indorsements  by  a  partnership  on  a  bill  dated  a  short  time  before  its  dissolution,  it 
will  be  presumed,  were  made  during  its  existence.     Oroshy  v.  Morton,  13  L.  359. 

4.  A  note,  found  indorsed  in  blank  among  the  payee's  papers  after  his  death,  in  a 
sealed  letter,  directed  to  plaintiff,  to  whom  he  intended  to  transfer  it  for  borrowed  money, 
and  delivered  by  his  executor  before  maturity,  belongs  to  his  succession  ;  and  the  maker 
may  plead  in  compensation  any  debt  due  him  by  deceased.     Rasch  v.  Johns,  14  L.  46. 

5.  A  note  by  a  wife,  not  separated  in  property,  to  her  husband's  order,  and  indorsed 
hj  him,  is  void ;  the  latter  cannot  enforce  it,  nor  transfer  by  indorsement  any  right  to  a 
third  person  to  enforce  it.  But  the  husband,  who  indorses  it  to  a  third  person,  will  be 
hound.  Martin  v.  Drake,  1  R.  218 ;  Petitpain  v.  Palmer,  lb.  220.  Marriage,  YI. 
Na9. 

6.  Until  the  contrary  be  proved,  an  indorsement,  it  will  be  presumed,  was  made  where 
the  note  was  executed,  and  the  obligation  will  be  governed  by  the  lex  loci  contractus, 
Duncan  v.  Sparrow,  3  R.  167 ;  HaJtch  v.  GUmore,  3  A.  508.  Evidence,  III.  (a). 
No.  2, 

7.  The  maker^s  possession  of  a  note,  indorsed  by  a  third  person,  is  evidence  that  the 
indorsement  is  an  accommodation  one.     Satterfield  v.  (hmpton,  6  R.  120. 
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8.  Where  an  indorser,  the  wife  of  the  maker,  could  not  sue  the  latter,  her  indorsee 
cannot     DoU  v.  Theurer^  6  R,  276. 

9.  Delivery  of  the  evidence  of  a  debt  is  a  sufficient  delivery  of  its  possession.  Notice 
to  the  debtor  is  necessary  in  some  cases ;  but  not  in  transfers  of  bills  or  notes  payable  to 
order  previous  to  maturity,  nor  afierward.<>,  but  to  prevent  the  parties  bound  from  acquire 
ing  against  the  holder  equities,  to  which  they  might  be  entitled  if  not  notified.  United 
Suaes  V.  U.  S.  Bank,  8  R.  413. 

10.  Notice  of  the  transfer  of  a  debt  secured  by  an  indorsed  note,  given  to  the  last 
indorser,  is  sufficient  The  liability  of  several  indorsers  cannot  be  transferred  to  differ- 
ent persons.    Flint  v.  Franklin^  9R.  207.     Salk,  VIII.  (a).  No.  1. 

11.  An  indorsement  is  restrictive  when  it  has  words  expressly  making  it  so,  or  when 
it  is  made  in  favor  of  a  person  who  cannot  make  a  transfer.  Nicholson  v.  CTutpman, 
1  A.  222 ;  Nicholson  v.  Jacobs,  2  A.  666. 

12.  The  Stat  of  Mississippi  of  21  February,  1840,  §  7,  prohibiting  any  bank  in 
that  state  from  transferring  '^by  indorsement  or  otherwise,  any  note,  bill  receivable, 
or  other  evidence  of  debt,"  cannot  be  considered  as  prohibiting  a  bank  from  collect- 
ing its  dues,  by  accepting  payment  of  a  note  due  to  it,  after  maturity,  from  a  third 
person,  nor  as  depriving  the  latter  of  the  right  to  be  refunded  the  amount  out  of  the 
succession  of  the  maker.     Succession  of  McNeil,  2  A.  567. 

13.  A  defective  indorsement  by  one  of  two  payees  is  cured  by  the  subsequent  dec- 
laration of  the  other,  that  the  first  was  authorized  to  use  the  note  as  he  did  \  nor 
is  the  date  of  such  declaration  material.     WdrteSe  v.  Hudson,  8  A.  486. 

14.  A  note,  not  transferred  by  indorsement  and  delivery  in  the  usual  mercantile 
mode,  but  by  a  collateral  agreement,  is  subject.to  the  same  rule  as  other  movable  prop- 
erty ;  and  delivery  of  possession  to  the  buyer  is  necessary  to  perfect  the  sale  and  defeat 
the  pursuit  of  creditors.  Nor  will  notice  of  the  transfer,  given  to  the  debtor,  affect  the 
creditor's  right  to  seize  before  delivery.  C.  C.  1971,  2241,  2457  ;  Lassiier  v.  Busnf,  14 
A.  699. 

15.  Tims ;  to  indemnify  the  maker  against  his  liability  as  surety  in  certain  transac- 
tions for  the  payee,  the  latter,  after  indorsing  the  note  in  blank,  deposited  it  with  defend- 
ant The  suretyship  having  been  partially  extinguished,  the  payee  gave  an  order  for 
the  note  in  favor  of  plaintiff  upon  defendant^  in  whose  hands,  he  refusing  to  comply 
with  the  order,  it  was  gamisheed  by  the  payee's  creditors.  Held,  that  the  possession  of 
defendant,  who  had  properly  refused  to  deliver  up  the  note  until  the  maker^s  suretyship 
had  been  entirely  extinguished,  was  the  possession  of  the  payee,  subject  to  the  claims  of 
his  surety,  and  that  subject  to  those  claims  the  seizure  must  be  maintained.    lb. 

8)  Indorser' 8  Obligaiicn, 

1.  The  contract  of  an  indorser  on  a  bill  originates  at  the  moment  when,  and  in  the 
place  where,  the  indorsement  is  made.     Breedhve  v.  Fletcher,  7  M.  560. 

2.  The  obligation  of  an  indorser  is  widely  different  from  that  of  a  surety,  whatever 
may  be  the  analogy  between  them  in  some  respects.  The  latter  is  bound  absolutely  to 
pay  in  case  the  debtor  do  not,  while  the  obligation  of  the  former  is  one  dependent  upon 
certain  suspensive  conditions.  lb. ;  Tbvm  v.  Morgan,  2  L.  113  ;  Baggett  v.  Rightor,  4 
R.  18.    Attachment,  II.  (c),  2). 

3.  Every  indorsement,  accommodation  or  otherwise,  is  essentially  an  original  contract, 
equivalent  to  a  new  note  or  bill,  in  favor  of  the  holder,  on  the  acceptor  or  obligor.  12 
M.  184 ;  7  L.  498;  11  R.  497 ;  9  M.  194. 

4.  One  who  indorses  a  bill  as  agent,  without  authority,  renders  himself  personally  lia- 
ble.    Clay  V.  Oakley,  5  N.  S.  137. 

5.  A  testamentary  executor,  who  indorses  a  note  belonging  to  the  estate,  is  liable  in- 
dividually.    FUywer  v.  Swift,  5  N.  S.  530  ;  8  N.  S.  451 ;  infra.  No.  10. 

6.  By  indorsing  a  note,  joint  in  their  favor,  the  payees,  each  of  whom  can  claim  only . 
a  portion  of  its  amount  equal  to  that  of  the  others,  transfer  only  their  respective  inter- 
ests ;  and,  on  the  maker's  failure  to  pay,  each  will  be  liable  to  the  extent  of  such  inter- 
est only.     C.  C.  2079,  2080 ;  Barrow  v.  Norwood,  3  L.  438  ;  Baggett  v.  Rightor,  4  R. 
18.     Supra,  U.  No.  4. 

7.  A  receipt  for  a  note,  given  by  the  indorsee  to  the  indorser,  stating  that  on  pay- 
ment the  indorsee  is  to  retain  a  specified  sum  and  pay  the  balance  to  the  indorser,  does 
not  change  his  obligation,  though  it  be  evidence  that  on  payment  of  the  note  the  indorsee 
is  liable  to  the  indorser  for  that  balance.     McCarty  v.  MorUet,  6  L.  22. 
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8.  An  indorser  may  discbarge  himself  from  liability  by  showing  that  he  was  the  agent 
of  the  holder,  and  having  received  it  for  sales  without  guaranty  made  for  his  principal, 
indorsed  it  merely  for  the  purpose  of  transfer.     McDonough  v.  Gotde,  8  L.  474. 

9.  Plaintiff  has  a  clear  and  adequate  remedy  by  suit  separately  against  the  maker  or 
either  of  the  indorsers,  because  the  obligation  is  not  joint,  but  %n  soUdo,  The  holder  has 
the  nnqnaiified  right  to  enforce  payment  from  any  of  the  parties  to  the  instrument  he 
may  wish  ;  and  the  court  cannot  control  him  in  making  his  selection.  So,  he  may  sue 
the  last  indonser  though  the  maker  and  previous  indorser  be  solvent.  MiUaudon  v.  Tur- 
geauj  9  L.  550 ;  Lambeth  v.  OaldweUy  1  R.  61 ;  Farmers'  Bank  v.  Stevens,  11  A.  189. 
Jh/ra,  V.  (d),  No.  4.  Judgment,  XIL  No.  3.  Plea^ding,  L  (c),  3),  No.  1.  Courts, 
II.  (g),  3),  No.  3. 

10.  If  an  administrator  discount  a  note  belonging  to  the  estate,  his  indorsee  will  have 
a  claim  against  him  personally,  and  cannot  be  compelled  to  wait  for  payment  in  the  ordi- 
nary coarse  of  administration.  Hestres  v.  Petravic,  1  R.  119.  Supra,  II.  Nos.  5, 9,  10. 
SuccEsaiON,  VIII.  (f),  5),  a,  No.  6. 

11.  Ordinary  indorsers  are  not  placed  on  the  same  footing  as  sureties ;  nor  can  they, 
like  the  latter,  claim  the  benefit  of  discussion.      Wiggin  v.  Flower,  5  R»  406. 

12.  A  bond  fide  holder  or  indorsee  may  exercise  his  recourse  against  his  indorser, 
withoQt  regard  te  previous  parties,  unless  privity  be  shown  between  the  indorsee  and 
drawer,  as  to  some  fraud  or  illegality  which  the  indorser  may  set  up  as  a  defence.  Dupre 
Y.  Richard,  II  K.  A%1 , 

13.  So,  in  an  action  against  the  indorser  of  a  note,  executed  after  the  dissolution  of 
a  firm  by  one  of  the  partners,  without  authority  from  the  others  in  the  social  name,  at  the 
request  of  the  indorser,  who  knew  the  partnership  was  dissolved,  and  given  in  renewal  of 
one  previously  indorsed  by  him  for  the  benefit  of  the  partnership,  he  will  be  bound.    lb. 

14  The  maker  and  indorser  do  not  bind  themselves  at  the  same  time,  nor  by  the 
same  contract,  but  by  different  and  successive  contracts,  without  any  privity  or  reci- 
procity. Debtors  in  iolido  are,  among  themselves,  liable  each  only  for  his  portion.  C.  C. 
2099 ;  if  one  pay  the  whole  debt,  he  can  claim  from  each  of  the  rest  only  his  portion  ; 
and  if  oce  be  insolvent,  his  portion  must  be  divided  among  the  solvent  obligors.  C.  C. 
2100.  Miter,  as  to  the  maker  and  indorsers.  Jacobs  v.  WiUtams,  12  R.  183.  Pre- 
scription, IV.  (c),  8),  No.  2 ;  (d),  3),  No.  2. 

15.  Eku;h  indorsement  is  a  distinct  contract  $  if  payment  be  made  by  the  maker,  or 
first  indorser,  neither  can  claim  anything  from  subsequent  indorsers ;  while,  if  it  be  the 
bst  indorser  who  pays,  he  may  claim  the  whole  amount  from  any  previous  indorser  or 
the  maker ;  and  each  indorser  has  the  same  right  against  every  previous  indorser  and 
the  maker.     lb. 

16.  An  accommodation  indorser  has  no  right,  when  sued,  to  require  the  discussion  of 
tke  maker's  property.     7%onq>son  v.  Keiso,  3  A.  577  ;  Dwight  v.  Linton,  3  R.  57. 

17.  A  check  to  order  is  transferable  by  indorsement,  and  the  indorser  is  liable  not 
oierely  as  a  transferrer,  but  as  an  indorser  of  a  bill.  Barbour  v.  Bayon,  5  A.  304. 
Supra,  I.  No.  22. 

18.  A  conditional  indorsement,  not  accomplished,  does  not  bind  the  indorser.  John^ 
som  V.  Barrow,  12  A.  83. 

19.  As  a  general  rule,  an  executor  cannot  draw  or  indorse  bills  for  matters  arising 
after  the  testator's  death,  so  as  to  bind  the  estate.  His  indorsement,  then,  although  he 
s^  as  executor,  binds  him  personally.     Leverich  v.  Bossier,  12  A.  583. 

20.  When  a  note,  payable  to  the  order  of  two  persons,  is  indorsed  by  each  separately, 
they  will,  in  the  absence  of  proof  to  the  contiury,  be  presumed  to  be  commercial  part- 
ners, aad  so  liable,  each  for  the  whole  amount  of  the  note.  BeU  v.  Massey,  14  A.  831. 
[And  whjf  f  If  they  were  commercial  partners,  the  signature  of  one  alone  could  have 
passed  their  interest  in  the  note,  while  the  signatures  of  both  could  give  no  greater  curren* 
cy  tothe  paper.  The  faet^  that  each  indorsed  the  note,  seems  to  create  just  the  opposite 
presumption,  to  wit,  that  they  were  not  commercial  partners,  and  so  that  their  separaie 
indersement  wa$  necessary  ;  else,  why  make  it  f  Betides,  an  obligation  in  solido  is  not 
te  he  pretumed'] 

21.  For  the  right  of  agents  to  bind  their  principals  by  indorsement,  see  Mandats, 
L  (c).     Corporations,  IV.  (b),  1),  Nos.  3,  23. 

22.  For  the  indorser's  obligation,  as  affected  by  the  want  or  insufficiency  of  the  pro- 
test, demand,  and  notice,  see  Infra,  VI.  VII.  VIII. ;  as  affected  by  the  release  of  other 
parties  or  securities,  see  Infra,  IX. 
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3)  Effect  of  htfhrnemaU  upon  the  TUle ;  Tntereat  it  Panes  ;  ami  DeficU  of  Title, 

1.  Ad  indorsement  in  blank  passes  the  interest  in  a  negotiable  note,  which  cannot 
then  be  distinguished  from  one  payable  to  bearer,  on  which  an  action  may  be  maintained 
by  the  holder,  whose  possession  is  primd  facie  evidence  of  title,  and  to  whom  payment 
may  safely  be  made.  4  M.  664 ;  9  M.  465 ;  3  N.  S.  291 ;  5  N.  S.  512  ;  8  N.  S.  509  ;  3  L. 
431;  10  L.  154;  13  L.  13,  367;  15  L.  369;  17  L.  152;  1  R.  195;  10  R.  128;  2 
A.  97;  6R.  4;  2  R.  303. 

2.  The  indorser  cannot  sue  if  he  have  transferred  the  note  to  others,  without  proving 
that  he  has  paid  it  to  one  of  the  subsequent  indorsees.     Arnold  v.  Bureau^  7  M.  287. 

3.  Where  plaintiff,  by  a  special  indorsement,  has  transferred  his  interest,  he  roust 
show  a  retransfer  at  the  time  of  bringing  suit.  Mere  possession  is  insufficient.  AUter, 
where  the  indorsement  is  in  blank.  1  N.  S.  373  ;  6  N.  S.  45 ;  7  N.  S.  255 ;  2  L. 
193  ;  7  L.  481 ;  12  L.  93,  177  ;  15  L.  265.     Infra,  XIL  (e),  2),  Nos.  2,  10. 

4.  A  payee,  after  indorsing,  cannot  sue  on,  the  note ;  not  even  for  the  use  of  the  in- 
dorsee, without  showing  the  latter's  authority.     Moore  v.  MaxtoeUy  2  N.  S.  249. 

5.  The  holder  of  negotiable  paper  indorsed  in  blank  may  sue,  though  only  agent,  in 
his  own  name  ;  or  he  may  sue  as  holding  the  legal  title  for  the  use  of  the  real  owner. 
Defendant  has  no  right  to  inquire  whether  plaintiff,  in  whom  the  legal  title  appears 
to  be  vested,  be  an  agent  or  the  real  owner,  unless  by  a  fictitious  assignment  it  be  at- 
tempted to  deprive  him  of  substantial  grounds  of  defence,  which  he  may  have  against 
the  true  owner.  The  judgment  will  be  res  judicata  against  any  one,  who  might  after- 
wards claim  an  interest  in  the  note  or  bill.  3  N.  S.  291,  392  ;  4  N.  S.  107  ;  2  L.  263 ; 
4  L.  220,  533 ;  5  L.  48 ;  14  L.  254,  448;  17  L.  152, 481 ;  18  L.  92 ;  2  A.  441 ;  4  A. 
350  ;  11  A.  689.  Supra,  (b).  No.  6.  Infra,  (e),  1),  No.  4;  2),  No.  3 ;  XC  (d),  Nos. 
14,  16.  Marriagb,  XI.  (b).  No.  24.  Judgment,  I.  No.  16.  Evidence,  XIII.  (a). 
No.  17. 

6.  Possession  of  a  note  \&  primd  facte  evidence  of  title,  but  not  evidence  that  the  pos- 
sessor is  acting  for  a  third  party.     Parham  v.  Murphee,  4  N.  S.  355. 

7.  An  unsigned  indorsement  on  a  note,  directing  it  to  be  paid  to  a  third  person,  is  in- 
choate only,  where  the  payee  remains  in  possession,  and  so,  in  suing,  he  is  not  obliged 
to  show  a  retransfer.     Bamsay  v.  Livingston,  6  N.  S.  17. 

8.  Where  the  holder,  whose  right  to  sue  is  expressly  denied,  does  not  show  he  re- 
ceived the  note  from  a  person  authorized  to  negotiate  it,  and  it  was  not  put  in  circula- 
tion, when  the  original  holder  discharged  the  maker  on  an  assi^ment  of  property,  nor 
until  two  years  after  maturity,  plaintiff  will  be  nonsuited.  Morrison  v.  French,  8  L. 
12L 

9.  If  the  holder  of  a  bill  or  note,  indorsed  in  blank  by  the  payee,  indorse  it  to  another, 
either  for  value  or  collection,  and  come  again  into  possession,  he  is  regarded,  until  the 
contrary  be  proved,  as  the  bona  fde  holder,  and  may  recover,  though  there  be  subse- 
quent indorsements  in  full,  without  showing  any  receipt,  or  indorsement  back  to  him 
from  any  of  the  indorsers,  whose  names  he  may  strike  out,  or  not,  as  he  pleases.  So,  the 
payee,  if  the  holder,  may  strike  out,  or  not,  as  he  pleases,  his  special  indorsement,  and 
need  not  prove  a  retransfer  from  a  subsequent  indorser.  And  where,  in  such  case,  the 
special  indorsee  has  indorsed  the  paper  in  blank,  the  payee's  possession  \^  prima  facie 
evidence  of  his  ownership.  12  L.  96  ;  16  L.  213,  321 ;  17  L.  157;  9  R.  155;  5  A. 
120 ;  14  A.  665.    Executobt  Process,  IL  (b),  2),  Nos.  10, 18. 

10.  In  an  action  by  a  payee  against  the  maker  of  a  note,  transferred  by  indorsement 
for  collection,  a  receipt  showing  that  fact,  and  the  erasure  of  the  indorsement,  are  suffi- 
cient proof  of  title.      Waring  v.  Crawford,  14  L.  876. 

11.  When  a  note  is  taken  by  a  broker,  under  circumstances  affi>rding  reasonable 
ground  of  suspicion,  he  should  inquire  if  the  party  came  by  it  honestly ;  and  if  he  take 
it  under  these  circumstances,  without  proper  inquiry,  with  a  view  to  his  profit,  it  is  at 
his  own  risk.  Nicholson  v.  Patton,  13  L.  216;  Maurin  v.  Chambers^  16  L.  207.  ^- 
fra,  XVI.  Nos.  8,  9,  11,  18. 

12.  Although  a  syndic,  without  any  order  of  court,  and  in  violation  of  his  official  duty, 
transfer  a  note  belonging  to  the  estate,  by  an  indorsement  in  blank  in  his  individual 
name,  the  title  passes  to  the  holder  taking  the  note  in  good  faith,  before  maturity,  and  in 
the  ordinary  course  of  business.  The  creditors  must  look  to  the  syndic  or  his  sureties. 
McKinney  v.  Beeson,  14  L.  254;  DeGoer  v.  KeUar,  2  A.  496. 

13.  A  draft  by  the  trustees  of  a  college  on  the  state  treasurer  for  an  appropriation  to 
the  college,  and  payable  to  A,  or  order,  was  indorsed  by  him,  " €u  treasurer"  to  plain- 
tiff, who  paid  part  cash,  and  the  balance  by  acceptances  of  drafts  of  a  firm  of.  which  A 
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was  partner.  Hddy  that  the  draft  was,  on  its  face,  an  official  paper,  and  that  plaintiff, 
having  oonnived  with  A  to  divert  its  amount  from  the  college,  could  not  recover  against 
the  state  treasurer,  as  acceptor,  or  the  college,  as  drawer.    Hardy  v.  Garderey  2  R.  154. 

14.  The  transfer  of  a  negotiable  note,  by  indorsement,  operates  a  transfer  of  any 
mortgage  given  to  secure  its  payment.  C.  C.  2615  ;  3  R.  389  ;  6  A.  784;  11  A.  35 ; 
infruj  No.  34.  Executory  Process,  IL  (b),  2),  No.  24;  Mortgage,  YL  (c),  6), 
No.  27 ;  (d),  No.  12.     Payment,  II.  (a),  No.  6.     Novation,  IIL  No.  5. 

15.  The  word  syndicj  appended  to  the  indorser's  name,  is  notice  that  the  note  be- 
bogs  to  the  estate,  and  that  it  cannot  be  indorsed  without  an  order  of  court ;  and  the 
purchaser  is  bound,  at  his  peril,  to  ascertain  whether  such  order  exist.  Nicholson  v. 
(^tapmanj  1  A.  222 ;  Nicholson  v.  Jacobs,  2  A.  666.  Pledge,  L  (a),  1),  No.  4.  In- 
soLTEKcr,  XI.  (a),  Nos.  6,  7. 

16.  The  fact,  in  such  case,  that  the  syndic  has  given  security  for  the  faithful  perform- 
ance of  his  duties,  cannot  affect  the  claims  of  the  creditors  for  the  conversion  of  their 
property  by  a  third  person.    3.  « 

17.  Where,  in  an  action  against  the  drawer  of  a  bill  indorsed  in  blank,  plaintiff  sues 
as  executor,  proof  of  his  being  executor  is  unnecessary,  though  specially  denied.  The 
only  effect  of  the  allegation  is  to  estop  him  from  denying  it,  and  to  bind  him  by  any  de- 
fence the  drawer  can  set  up  against  the  succession.  Montgomery  v.  Myers j  2  A.  276. 
infra,  (f ),  Noe.  12,  13 ;  XIL  (e),  1),  No.  2.  Judgment,  V.  (a),  1),  No.  4.  Plead- 
Dfo,  V.  (a),  3),  D,  No.  1.    Executory  Process,  II.  (b),  2),  No.  30. 

18.  A  note,  payable  on  its  face  to  a  tutor,  is  notice  that  the  obligation  belongs  to 
minors,  and  a  holder  can  acquire,  by  taking  it,  no  rights  adverse  to  the  parties  in  whose 
interest  the  restriction  is  made.     McMasters  v.  Dunbar,  2  A.  577. 

19.  The  holder,  in  such  case,  must,  in  suing  on  the  note,  establish  any  matter  of  ao- 
ooont  between  the  tutor  and  the  minors,  which  may  constitute  a  bond  fde  ownership  of 
the  note  in  himself,     lb. 

20.  Where  an  indorsement  is  by  a  person  not  acting  in  his  own  right,  and  there  is 
direct  reference  in  the  body  of  the  instrument  to  the  authority  under  which  the  indorse- 
ment is  made,  a  holder,  by  virtue  thei%of,  is  charged  with  notice  of  the  power  under 
which  it  is  made.     La.  State  Bank  v.  Orleans  Navtgatton  Go,,  3  A.  294. 

21.  Soi,  in  an  action  against  a  municipal  corporation  «s  indorser  of  an  instrument,  the 
body  of  which  recites,  that  the  indorsement  is  in  conformity  with  resolutions  of  a  certain 
date,  the  holder  will  be  held  to  have  had  notice  of  the  resolutions,  and  his  right  to  re- 
cover will  depend  on  their  validity,  and  that  of  the  acts  under  them.     lb* 

22.  Where  a  reindorsement  to  plaintiff  is  not  made  in  consequence  of  the  illegal 
detentioB  of  the  draft  by  the  drawees,  who  thus  prevent  the  instrument  from  being  put 
in  proper  legal  form  for  recovery  of  their  debt  to  plaintiff,  they  will  not  be  permitted 
to  take  advantage  of  their  own  wrong,  nor  to  put  their  adversary  in  a  worse  position 
by  a  gross  dereliction  of  duty.  Nemo  ex  suo  delicto  meliorem  suam  conditionem  facere 
fotesL    Forsyth  v.  Mirtin,S  A.  517.     Infra,  V.  (b).  No.  5. 

23.  One  to  whom  a  note  belonging  to  a  succession  has  been  transferred  irregularly, 
and  to  the  detriment  of  the  creditors  or  heirs,  will  be  considered  as  their  trustee ;  but 
his  possession,  as  holder,  will  enable  him  to  sue,  so  as  to  arrest  prescription.  Stanbrough 
V.  M'Caa,  4  A.  322. 

24.  The  only  difference  between  the  holder  for  value  and  the  holder  as  collateral 
secority,  so  fiir  as  regards  recourse  against  the  maker,  is,  that  the  former  may  recover 
in  foU,  and  the  latter,  if  there  be  equities,  is  restricted  to  the  extent  of  his  advances. 
Matikews  v.  Eutherford,  7  A.  225. 

25.  Notes  made  by  the  husband  to  his  own  order,  and  indorsed  in  blank,  donated, 
through  intermediate  parties,  to  the  wife,  to  be  used  by  her,  after  his  death,  against  his 
estate,  and  by  her  fraudulently  transferred  to  a  holder  without  consideration,  may  be 
recovered  from  the  latter  by  the  husband.     Theurer  v.  Schmidt,  10<A.  293. 

26u  Where,  in  an  action  against  the  payee  by  the  holder  of  a  note,  not  negotiable, 
given  for  property  purchased  at  a  succession  sale,  and  indorsed  in  blank  by  the  payee 
and  the  executor  in  his  individual  capacity,  it  appears,  that  the  payee  had  been  long 
before  informed  of  the  transfer,  and  nothing  impeaches  its  validity,  as  detrimental  to  the 
estate,  or  shows  any  payments  on  account  to  have  been  made  to  the  estate,  plaintiff  will 
not  be  turned  out  of  court,  simply  because  no  judicial  authorization  for  its  transfer  is 
shown.  The  judgment,  however,  against  defendant  will  be  qualified  by  such  reserva- 
tion as  will  protect  his  interest  Marston  v.  NoUe,  10  A.  210.  Judgment,  V.  (c) 
No.  Id. 
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27.  The  title  of  the  holder  of  a  bill,  indorsed  in  blank,  cannot  be  dispoted  by  the 
drawer,  where  all  equities  he  may  have  against  any  of  the  successive  holders,  he  has 
been  permitted  to  plead,  and  it  does  not  appear,  that  plaintiff  came  unfairly  by,  or 
that  any  other  party  contests  his  right  to,  the  drafL  Richardion  v.  Fenner^  10  A. 
599. 

28.  It  is  a  valid  defence,  that  plaintiff  is  not  the  bond  fide  holder,  that  he  has  no  in- 
terest in  the  note,  and  that  it  belongs  to  a  third  person,  who  has  notified  defendant  not  to 
pay  it.     Meyer  v.  JSckUss,  10  A.  626 ;  Moran  v.  LeBlanc,  6  A.  113. 

29.  The  maker  or  indorser  cannot,  in  the  absence  of  any  equity  against  the  payee, 
question  the  holder's  title.     Han  v.  Latham,  11  A.  276. 

30.  The  indorser  may  disregard  all  posterior  indorsements,  even  though  special,  and 
avail  himself  of  possession  to  sue  the  maker  or  acceptor,  the  presumption  being,  that, 
upon  protest  for  non-payment,  the  instrument  had  been  remitted  to  him  by  subsequent 
parties,  whom  he  was  bound  to  indemnify.     Alcock  v.  McKain,  12  A.  614. 

31.  Xhe  doctrine,  established  by  the  earlier  decisions  in  this  state,  that  a  special  in- 
dorsement vests  the  title  in  the  indorsee,  who  alone  has  the  right  to  sue,  seems  always 
to  have  been  subject  to  exception,  where  it  appeared,  that  the  indorsee  had  been  merely 
plaintiff's  agent  Wood  v.  T^fon,  13  A.  104.  Executobt  Pbocess,  II.  (b),  2), 
Nos.  10,  18,  27. 

32.  Where  the  wife  sells  her  paraphernal  property,  and  suffers  the  price  to  be  paid 
to  her  husband  in  negotiable  paper,  transferable  by  delivery,  a  payment  to,  or  judg- 
ment in  favor  of,  the  husband,  or  any  other  holder,  which  will  be  res  judicata,  will  pro- 
tect the  debtor,  who  has  no  interest  in  questioning  plaintiff's  title,  except  by  way  of 
defence  on  commercial  paper  transferred  before  maturity.     Succession  of  Gihnore,  12 

A.  562  ;    Wright  v.  RaUey,  13  A.  536.     Marriage,  XI.  (b),  Nos.  23,  24. 

33.  A  party  in  lawful  possession  of  a  note  indorsed  in  blank,  e,  g.,  a  broker,  to  whom 
it  is  given  to  sell,  may  pledge,  as  well  as  sell,  it,  so  as  to  bind  the  owner.  Payment  to 
the  pledgee  will  be  valid,  and  he  may  sue  for  it  in  his  own  name.  C.  C.  2136 ;  Dix  v. 
TuUy,  14  A.  456. 

34.  Although  mortgages,  securing  negotiable  paper,  pass  with  the  latter  when  trans- 
ferred, as  its  accessories,  yet  they  pass  with  this  difference ;  that,  whilst  the  holder,  as 
indorsee,  may  acquire  greater  rights  than  those  of  the  indorser,  yet,  as  mortgagee^  he  can 
only  acquire  the  same.  An  exception  to  the  general  rule,  nemo  in  aHum,  etc,,  is,  from 
motives  of  commercial  policy,  allowed  in  favor  of  a  party,  taking  negotiable  paper  for 
value,  before  maturity,  and  without  notice ;  and  he  acquires  a  personal  action  against 
the  parties  to  the  instrument,  unaffected  by  the  equities  between  them^  But  this  ex- 
ception does  not  extend  to  his  real  rights,  as  a  mortgagee  ;  and  these  he  acquires,  like 
any  other  mortgagee,  whose  rights  may  either  be  impaired  by  prior  incumbrances,  or 
wholly  defeated  by  the  nullity  of  the  mortgagor's  title.  The  negotiability  of  the  princi- 
pal obligation  and  its  attendant  immunities  cannot  invest  the  accessory  with  any  higher 
dignity  than  that,  which  attaches  to  a  mortgage  granted  ander  other  circumstanoes. 
Bowman  v.  McKl^oy,  14  A.  587.     Mobtoagb,  VI.  (c),  3),  Nos.  11,  12. 

See  Lijra,  XIL  (e),  2). 

(e)   TVans/er  as  Affecting  the  Legal  or  Equitable  Defences  of  the  Obligor, 

1)  In  GtMrcd, 

1.  A  party,  though  not  appearing  as  payee,  may  prove  he  bought  the  bill  from  the 
drawer,  so  as  to  let  in  proof  of  consideration  as  between  them.  Grieve  v.  Sagory,  3 
M.  599. 

2.  Where  A  gives  notes  in  payment  of  bills  bought  from  B,  but  returned  protested,  he 
may,  for  failure  of  consideration,  refuse  to  pay  his  notes  in  the  hands  of  the  syndics  of 

B,  who  had  failed,    ^b 

3.  The  consideration  may  be  inquired  into  or  its  failure  shown  between  two  parties 
who  immediately  follow  each  other,  as  between  drawer  and  acceptor,  and  drawer  and 
payee.  3  M.  643 ;  12  M.  475  ;  1  N.  S.  90,  95,  625  ;  8  N.  S.  558 ;  1  L.  197 ;  10  L. 
390.     Infra,  XIL  (c),  Nos.  2,  16. 

4.  Although  an  indorsee,  who  is  only  agent,  may  soe  in  his  own  name,  defendant  maj 
set  up  any  equities  he  may  have  against  the  real  owner.  3  N.  S.  292  ;  4  L.  220,  533  : 
17  L.  152;  19  L.  542.     Supra,  (d),  3),  No.  5. 

5.  The  acceptor  has  no  right  to  inquire  into  the  consideration  between  the  drawer 
and  payee,  or  between  the  latter  and  a  subsequent  indorsee.     If  he  pay  the  bill,  he  can- 
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not  be  aflected  by  any  eqaities  the  drawer  or  payee  may  set  up.     Dehiy$  v.  Johnson, 
4  N.  8.  288 ;  Davidson  y.  Keyes,  2  B.  254;  Smith  v.  Adams,  14  A.  409. 

6.  The  pledgee  of  a  note  is  not  liable  to  the  equity  the  maker  may  have  against  the 
pledgor.    King  v.  Gc^foso,  8  N.  S.  373. 

7.  If  the  consideration  be  a  transaction  between  the  maker  and  holder,  and  the  note  be 
payable  to  a  third  person^  merely  to  obtain  his  security,  the  equity  may  be  inquired 
into  between  the  holder  and  maker.    Lanclos  v.  Rohertsony  3  L.  261. 

8.  An  attachment  in  the  hands  of  the  maker  cannot  affect  a  bond  fide  holder.  Kim» 
hall  v.  Pbnt,  14  L.  511.     Supra,  I.  No.  9. 

9.  Under  the  laws  of  Mississippi,  the  maker  has  a  right  to  oppose  against  subsequent 
indorsees  all  equities  and  defences  he  may  have  against  the  payee.  Hermann  v. 
HootstU,  18  L.  419.     Supra,  L  No.  10. 

10.  The  maker,  who,  when  notified,  that  the  payee  has  transferred  the  note  by  blank 
indorsement  for  collection,  that  part  of  the  proceeds  may  be  paid  to  a  third  person, 
promises  to  pay  the  holder,  will  be  considered  as  consenting  to  the  division  of  the  debt ; 
and  any  claim,  subsequently  acquired  against  the  payee,  can  be  set  off  only  against  his 
portion  of  the  note.     Lambeth  ▼.  Kerr,  3  B.  144.  * 

11.  A  note  not  negotiable,  in  the  bands  of  a  third  person,  is  subject  to  all  defences  which 
might  have  been  opposed  by  the  maker  to  the  payee.  Giltnore  v.  Destrehan,  10  R. 
521 ;  Patterson  v.  HaU,  1  A.  110  ;    Williams  v.  Benton,  10  A.  158. 

12.  The  Stat,  of  Mississippi  of  9  June,  1822,  §  9,  authorizing  defendant  in  an  action 
bj  an  assignee  of  certain  written  instruments,  to  set  up  any  defence  he  might  have 

^  pleaded  against  the  original  payee,  does  not  apply  to  bills.     Watt  v.  Eice,  1  A.  280. 

13.  Plaintiff,  who  has  indorsed  on  the  faith  of  the  maker's  signature,  and  been  com- 
pelled to  pay  a  discounter  before  maturity,  can  recover  from  the  maker,  though  the 
latter  were  the  creditor  of  a  prior  indorser  at  the  time  of  plaintiff's  indorsement.  Vance 
T.  Boyee,  2  A.  827. 

14.  Where  there  is  a  partial  failure  of  consideration,  arising  out  of  an  infirmity  con- 
temporaneous with  the  execution  of  notes  in  another  state,  by  whose  laws  an  equitable 
defenoe  in  saoh  case  is  reserved  even  against  subsequent  bend  fids  holders,  the  maker 
can  avail  himself  in  this  state  of  the  same  equity  against  such  holders.  Newton  v.  Gray, 
10  A.  67.     Supra,  I.  Nos.  e,  15. 

15.  But,  in  such  case,  the  fiict,  that  the  maker  has  furnished  accommodation  indorse- 
ments to  the  payee,  is  not,  of  itself^  a  ground  for  the  allowance  of  a  set-off,  either  in  law 
or  equity.  Until  payment  of  the  accommodation  indorsements  the  right  to  a  set-off  does 
not  accrue.  And  where,  before  such  payment,  the  note  is  assigned,  the  payment  can- 
not retroact  to  the  detriment  of  the  assignee  before  maturity.  lb.  Attachment,  XI. 
No6. 13,  22.     CoirpsNSATiON,  III.  Na  11. 

16.  The  equities  defendant  is  entitled  to  plead,  are  those,  which  operate  in  his  own 
&vor,  and  not  those,  which  belong  to  a  party,  to  whom  he  is  himself  liable.  Thus,  proof 
of  payment  by  a  party,  to  whom  the  note  has  been  indorsed  by  the  payee,  will  not  dis- 
charge the  latter,  unless  he  show,  that  he  was  indorser  for  the  accommodation  of  the 
fonner.    Ban  v.  Latham,  11  A.  276. 

17.  An  accommodation  acceptor,  known  as  such  to  the  payee,  cannot,  when  sued  by 
him,  plead  in  compensation  a  debt  due  by  the  latter  to  the  drawer.  Smith  v.  Adams, 
14  A.  409. 

18.  Thus ;  the  payee  sold  a  steamer,  against  which  there  was  a  contingent  claim,  to 
the  drawer,  who  gave  in  payment  a  draft,  accepted,  as  the  former  knew,  for  the  latter's 
accommodation  by  defendant.  The  claim  against  the  boat,  subsequently  enforced  against 
the  drawer,  was  pleaded  in  compensation  by  defendant,  when  sued  by  the  payee.  Held, 
that  the  drawer's  daim  against  the  payee  was  personal  to  the  fonner,  who  might  show 
that  he  had  secured  defendant ;  that  plaintiff  might  offset  the  drawer's  claim  ;  that  there 
had  been  do  failure  of  con»ideration  between  them ;  and  defendant  could  not  be  allowed 
the  plea.     76. 

S)  J^mttfir  J&r  Value ;  after  Maturity  or  Dishonor;  with  Notice ;  and  Oiremmtianoea  sufficient  to  ptit 

Holder  on  Inquirtf. 

1.  In  a  suit  between  accommodation  indorsers  and  their  indorsee  with  notice  of  the 
fact,  the  consideration  may  be  inquired  into.     Brown  v.  Fort,  1  M.  34. 

2.  A  check  to  bearer,  taken,  though  from  one  who  obtained  it  unfairly,  yet  imme- 
diately after  its  issue,  and  without  notice,  entitles  the  holder  to  recover.  Clark  v.  Stack- 
htmse,  2  M.  326. 
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d.  A  bond  fidt  indorsee  without  notice,  and  before  maturity,  is  not  affected  \xj  snj 
equity  between  the  original  parties ;  aliter^  if  an  indorsee  with  notice.  7  M.  241 ;  9 
M.  86 ;  12  M.  402 ;  1  N.  S.  150  ;  8  L.  241,  261 ;  15  L.  304,  380 ;  18  L.  64 ;  19  L. 
553;  2  B.  277;  3  R.  159  ;  4  R.  33  ;  6  R.  62;  10  R  23 ;  12  R  486;  5  A.  33;  6  A 
794;  11  A.  189.  Marriage,  XIIL  (e),  4),  a,  No.  9.  Pledge,  L  (a),  2),  No.  11. 
Sale,  IV.  (b),  3),  d. 

4.  An  indorsee  is  not  bound  to  go  to  the  notary's  office  to  examine  into  the  considera- 
tion of  a  note,  although  marlced  ne  varietur^  Canfidd  v.  CHbton,  1  N.  S.  143.  Suproy 
I.  No.  2. 

5.  The  indorsee  or  pledgee  of  a  note  or  bill,  after  maturity,  takes  it  subject  to  the 
equities  between  the  original  parties,  existing  previous  to  notice  of  the  transfer.  1  N.  S. 
605  ;  3  N.  S.  699  ;  7  L.  119  ;  17  L.  152  ;  18  L.  119 ;  19  L.  542  ;  1  R.  39 ;  5  A 
153  ;  19  L.  472 ;  5  A.  516  ;  6  A.  117  ;  10  A.  158  ;  14  A.  15. 

6.  So,  an  accommodation  indorser  can  avail  himself  of  all  the  original  equity  against 
the  subsequent  holder,  who  takes  the  note  after  dbhonor.  WhitwiU  v.  (>eAore,  8  L. 
542. 

7.  An  accommodation  indorser  is  to  be  considered  as  a  surety,  and,  when  sued,  may 
produce  the  original  contract  on  which  the  note  was  given,  to  show  that  it  was  stipulated 
the  note  should  not  be  negotiated,  provided  he  can  bring  home  a  previous  knowledge  to 
the  holder.     La,  State  Bcmk  v.  Seneeal,  11  L.  31.     Supra,  II.  No.  17. 

8.  Every  deposit  and  indorsement  of  notes,  as  collateral  security,  is  not  such  an  ab- 
solute transfer  as  to  deprive  the  payee  or  depositor  of  all  right  to  them,  and  the 
maker  of  every  defence  he  may  have  against  them,  previous  to  notice  of  the  deposit  or 
pledge.     Lapice  v.  Olifion,  17  L.'  152. 

9.  To  preclude  the  maker's  legal  or  equitable  defences,  the  note  must  be  transferred 
in  good  faith,  in  the  ordinary  course  of  business,  before  maturity  and  without  any  cir^ 
cumstance  to  induce  a  reasonable  belief  of  the  existence  of  such  equities  or  defences. 
Jh.;  Little  v.  MarshaU,  1  R.  51. 

10.  The  statement  in  a  note,  that  its  consideration  is  the  purchase  of  land,  imposes  no 
obligation  on  an  indorsee  to  inquire  whether  his  indorser  had  a  good  title  to  the  property 
sold;  nor  does  any  such  obligation  result  from  its  being  indorsed  without  recourse* 
Maurxn  v.  Ckambert,  6  R.  62  ;  16  L.  207.     Sale,  IV.  (b),  3),  D,  Na  2. 

11.  The  maker,  when  sued  by  a  band  fide  holder,  must,  to  offset  a  debt  of  the  payee, 
prove  that  the  note  was  transferred  after  maturity.     Gcrdon  v.  Downes^  9  R.  265. 

12.  Fraud,  in  obtaining  an  indorsement,  is  no  defence  to  the  indorser  against  a  bond 
fide  holder,  taking  the  note  in  the  usual  course  of  business,  for  a  good  consideration,  and 
without  notice.     FoUain  v.  DuprS,  11  R.  464.     SuprOy  (b),  Na  5. 

13.  Express  notice  of  a  defect  or  infirmity  in  a  note  or  bill  is  not  necessary,  so  as  to 
let  it  in  as  a  defence  against  a  holder  for  value ;  it  is  sufficient,  if  the  attending  circum- 
stances be  of  such  a  positive  and  pointed  character  as  to  cast  a  shade  on  the  transaction, 
and  put  him  on  inquiry.  Lanfear  v.  Moeimany  1  A.  156;  La.  State  Bank  v.  Orieane 
Navigaixcn  Go.^  3  A.  294. 

14.  The  maker,  who  promises,  on  its  face,  to  pay  the  note,  ^  without  plea  or  oftset," 
cannot  plead  equities  known  to  the  holder,  though  entitled  by  the  laws  of  the  state,  where 
the  note  was  executed,  to  set  up  against  subsequent  holders  any  defence  he  might  have 
against  the  original  payee.     Grand  Gvlf  Co,  v.  Stanhrough^  1  A.  261. 

15.  The  maker,  when  sued  by  the  last  indorser,  who  has  taken  up  the  note,  cannot 
plead,  that  it  was  made  for  the  accommodation  of  a  prior  indorser,  when  there  is  no 
proof  that  the  fact  was  known  to  plaintiff.  In  the  absence  of  such  proof,  he  must  be 
considered  as  having  indorsed  on  the  faith  of  the  antecedent  names.  Newman  ▼•  G^zo, 
2  A.  642. 

16.  The  holder,  though  acquiring  after  maturity,  will  recover  from  the  muiker, 
who,  pleading  in  compensation  obligations  of  the  payee,  neither  alleges  nor  proves,  that 
he  held  them  before  transfer  of  the  note  to  plaintiff.     Hueeton  v.  Jonee^  2  A.  937. 

17.  Where  a  corporation,  not  prohibited  from  dealing  on  credit,  sues  a  stockholder 
for  a  contribution  to  pay  a  note  it  has  issued,  defendant,  who  pleads  that  such  issue  was 
not  authorized,  must  allege  and  prove  that  the  note  was  given  for  purposes  unsanctioned 
by,  and  prejudicial  to,  the  shareholders,  to  the  holder's  knowledge  when  he  took  it,  or 
that  he  took  it  after  maturity.     Brown  v.  Union  Ins,  Go^  3  A.  177. 

'  18.  A  note,  which  shows  on  its  face  that  it  was  given  by  a  married  woman,  is  sufficient 
notice  to  any  one  to  put  him  on  inquiry  as  to  whether  it  inured  to  her  separate  use,  be- 
fore he  discounted  it,  or  whether  the  authority  of  her  husband  could  be  dispensed  with. 
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Gaahn  v.  Mathemey  5  A.  496 ;  Mc  Comas  v.  Greene,  6  A.  121 ;  Pilcker  v.  Kerr,  7  A. 
144.    Supra,  IL  No.  3. 

19.  A  preexisting  debt  is  a  sufficient  consideration  to  protect  the  band  fide  holder  of 
negotiable  paper  before  maturity  against  any  equities  between  the  original  parties. 
Mallard  v.  AxUet,  6  A.  93. 

20.  By  the  well  settled  doctrine  of  the  commercial  law,  a  merchant,  who  gives  his 
own  negotiable  paper  for  a  purchase  of  negotiable  paper,  gives  value,  as  much  as  if  he 
had  ^iven  specie  or  bank-notes.     Greenwood  v.  Lowe,  7  A.  197. 

21.  From  considerations  of  public  policy  and  to  favor  the  free  circulation  of  nego- 
tiable paper,  the  law  looks  with  favor  upon  the  holder  for  value,  and  requires  very 
cogent  evidence  to  convict  him  of  vMiila  fides*     lb, 

22.  Among  the  merchants  of  New  Orleans,  it  is  the  constant  practice  for  the  planter 
to  send  his  bill  to  the  factor,  who  accepts,  discounts  it  in  the  market,  and  places  the  pro- 
ceeds to  the  planter's  credit,  looking  to  the  promised  shipment  of  the  latter's  crop  for 
funda  to  meet  the  acceptance.  No  unfavorable  inference,  then,  is  to  attach  to  a  mer- 
chant, issuing  and  negotiating  his  own  acceptance.  lb.  Subettship,  II.  (a),  2), 
Na  11. 

23.  A  money  broker,  who  held  defendants'  acceptance  subject  to  certain  equities,  ex- 
changed it  with  plaintiff  for  the  latter's  acceptance  of  a  larger  amount  and  maturing  at 
a  later  date,  on  paying  the  difference  in  cash  and  allowing  a  very  heavy  discount  on 
defendants'  acceptance,  double  that  allowed  on  plaintiff's.  Held,  that  neither  from  the 
oocapation  of  the  broker,  nor  from  the  rate  of  discount  on  defendants'  acceptance,  which 
was  not  greater  than  that  frequently  existing  in  the  money  market,  nor  from  the  fact, 
that  pUintiff  exchanged  his  own  acceptance  with  a  broker  instead  of  selling  it,  should 
bad  tahh  be  inferred,  while  fair  dealing,  being  con-sistent  with  the  facts,  would  be  pre- 
samed.    lb.     Evidence,  III.  (b),  No.  9. 

24.  The  accommodation  maker  will  be  liable  to  a  bond  fide  holder,  who,  in  the  usual 
coarse  of  business  and  before  maturity,  takes  the  note  as  collateral  security  for  an  ad- 
vance upon  its  credit  to  the  payee,  to  whom  it  was  given  to  enable  him  to  raise  money, 
and  this,  though  there  have  been  no  act  of  pledge.  Matthews  v.  Rutherford,  7  A. 
225. 

25.  Where  the  holder  of  a  note,  indorsed  by  a  commercial  firm,  is  not  aware  that  he 
is  taking  an  obligation  not  within  the  scope  of  the  partnership,  although,  acting  in  good 
fiuth,  he  may  know,  that  the  indorsement  was  for  the  aecommodation  of  the  maker,  the 
firm  will  be  bound,  the  credit  granted  to  a  third  person  being  a  valid  consideration. 
Dmin  V.  Chqffe,  10  A.  493. 

26.  Where  a  note  is  transferred  by  the  payee  as  collateral  security  for  a  debt,  after 
payment  of  which,  the  transferee,  by  his  receipt,  agrees  to  account  for  the  balance,  and 
this  receipt  also  is  assigned  to  another'  person,  the  legal  and  equitable  title  having  thus 
both  passed  out  of  the  payee  before  maturity,  to  parties  without  notice,  neither  will  be 
affected  by  any  equities  of  the  maker,  there  being  nothing  to  which  such  equities  can 
attach.    Kott  v.  Watson,  11  A.  664. 

27.  Where  there  is  no  other  reason  to  suspect  plaintiff's  good  faith,  than  his  acquisi- 
tion after  maturity,  and  it  is  proved,  that  his  immediate  transferrer  took  it,  bond  fide, 
^  value  and  before  maturity,  the  rights  of  the  latter  will  pass  to  plaintiff,  and  he  will 
stand  unaffected  by  equities  between  the  original  parties.  Howell  v.  Grane,  12  A. 
126. 

28.  The  negotiability  of  a  note  is  not  affected  by  the  future  or  contingent  character  of 
the  ooosideration,  a  knowledge  of  which,  when  the  paper  is  taken,  will  not  subject  the 
hokler  to  the  equities  between  the  original  parties.  Notice  of  the  future  possibility,  is 
qaite  different  from  notice  of  the  actual  existence,  of  such  equities.  Sadler  v.  White,  14 
A  177.     Supra,  I.  No.  23. 

29.  Notice  of  the  failure  of  consideration,  brought  home  to  the  agent  of  the  holder  at 
the  tiaie  of  transfer  to  the  former,  is  notice  to  the  principal,  and  binds  the  latter.  Gum" 
mnffs  V.  Harsahrauch,  14  A.  711.     Mandate,  II.  (a),  No.  18. 

See  Attachment,  XL  No.  21.  Corporations,  IV.  (b),  1),  Nos.  18,  19.  Part- 
VEESHip,  ill.  (a),  No.  15. 

3)  Execution  Sales, 

1.  The  purchaser  of  a  note,  sold  at  sheriff's  sale,  without  knowledge  of  the  failure  of 
it*  consideration,  is  not  affected  thereby.     Fatdk  v.  Clack,  1  R.  8. 

2.  Where  a  note,  taken  in  the  ordinary  course  of  business,  before  maturity,  for  full 
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value,  and  without  notice  of  any  equities,  is  sold  at  a  sheriff's  sale,  all  the  judgment 
debtor's  rights  pass  to  the  purchaser,  though  public  notice  may  have  been  given,  at  the 
sale,  of  equities  between  the  original  parties  to  the  note.  C.  C.  2598,  2616  ;  Adanu  v. 
Avety,  9  B.  43L 

3.  The  purchaser  of  a  note,  sold  under  execution,  acquires  no  greater  rights  than  the 
judgment  debtor  possessed,  and  is  subject  to  every  equitable  defence  the  maker  had 
against  the  latter.  Mm$  v.  Morrison,  5  A.  650.  Execution,  V.  (d),  12),  No.  1. 
Sale,  m.  (b),  2),  a,  No.  9. 

(f )    Transfer  without  Indorsement. 

L  One^  who  transfers  a  note  not  negotiable,  warrants  only  the  existence  of  the  debt, 
and  not  the  solvency  of  the  maker.    Rippey  v.  Dromgoole,  8  M.  709. 

2.  A  note,  payable  to  order,  may  be  transferred  without  indorsement,  and  the  transfer 
proved  by  parol  evidence.     Hughes  v.  Harrison,  2  L.  89. 

3.  The  maker  cannot  inquire  into  the  validity  of  the  proceedings  prior  to  the  judgment, 
under  which  the  note  has  been  seized  and  sold  at  sheriff's  sale  to  plaintiff,  who  thus  ac- 
quires »  prima  facie  title.  Wilson  v.  Munday,  5  L.  484.  Evidence,  XXIL  (c),  2), 
No.  13. 

4.  The  transferee  of  a  note,  not  indorsed,  has  no  recourse  against  the  transferrer,  where 
the  debt  exists  at  the  time  of  the  transfer.  C.  C.  2616,  2717  ;  Martin  v.  McMatters,  14 
L.  421. 

5.  A  vendor  always  guarantees  the  genuineness  of  the  paper  he  sells,  or  that  anything 
eL^  he  offers  is  really  what  he  pretends  it  to  be ;  and  his  liability  in  this  respect,  if  it 
can  in  any  case  be  excluded,  can  be  so  only  when  expressed  in  the  most  positive  man- 
ner.    Michel  v.  Valentine,  10  R.  404. 

6.  So,  where  defendants  sell  a  treasury  note,  which  has  been  cancelled  and  put  in 
circulation  by  one  who  has  stolen  it,  they  are  liable  for  the  amount,  though  on  previous 
sales  of  similar  notes  to  plaintiff  they  always  refused  to  guarantee  or  indorse  them,  and 
no  such  guarantee  or  indorsement  was  asked  or  given  in  this  sale.  lb.  Obligations, 
III.  (b),  3),  Nos.  22,  23. 

7.  One  who  transfers  by  delivery,  without  indorsement,  a  bill  ioar  a  sufficient  consider- 
ation, knowing  it  to  be  of  no  value,  while  the  assignee  does  not,  will  be  bound  to  repay  the 
money  received,  though  there  be  no  representation  of  the  solvency  of  the  parties.  C.  C. 
2619 ;  HwiU  v.  WaJierman,  3  A.  716 ;  Ta^lot  v.  Biirkey  4  A.  16 ;  Fonda  v.  Wwotr, 
7  A.  201. 

8.  The  transfer  of  the  title  to  a  note  is  not  restricted  to  the  form  of  an  indorsement. 
It  may  be  assigned  by  a  separate  instrument,  and  the  assignee  may  sue  in  bis  ovm  name. 
Jones  V.  EUioU,  4  A.  303. 

9.  Where  a  broker  sells  a  note  without  guarantee,  though  authorized  by  the  vendor  to 
give  it,  the  purchaser  cannot,  after  protest,  claim  the  benefit  of  a  promise,  which  ^Mtned 
no  part  of  his  contract.     Fonda  v.  Weavery  7  A.  201. 

10.  The  sale  of  a  draft,  with  the. privilege  reserved  to  the  seller  to  redeem  it  within  a 
certain  time,  (vente  d  remere),  is  valid.     Gray  v.  Lotos,  7  A.  465. 

11.  A  verbal  transfer  by  the  payee,  without  indorsement,  cannot  have  the  effect  of  the 
latter,  and  give  to  the  paper  a  character  of  negotiability  ;  it  can  but  transfer  the  note, 
which,  being  taken  out  of  the  forms  of  commercial  usage,  becomes  subject  to  the  rules 
governing  ordinary  contracts.     Scott  v.  McDougaU,  14  A.  309. 

12.  Thus ;  the  widow  of  a  deceased  creditor,  of  whose  estate  no  principal  administra- 
tion was  shown  ia  the  state  of  his  domicil,  caused  an  auxiliary  administration  to  be 
<^ned  in  another  state,  where  her  agent  obtained  letters  ad  coUiysndum.  To  this  agent 
the  debtor,  in  payment  of  his  debt,  transferred,  without  indorsement,  a  note,  of  which  he 
was  payee ;  and  the  agent  forwarded  it  for  collection  to  an  attorney  at  law,  who  brought 
suit  thereon  in  the  widow's  name.  Her  agent's  letters  €ul  colligendum  having  been  dis- 
missed, held,  that  she  must  be  nonsuited.     Ib» 

13.  If  the  note,  in  such  case,  had  been  indorsed  by  the  payee,  the  action  ooald  have 
been  maintained  under  the  authority  of  Montgomery's  case,  Supra,  (d),  3),  No.  17.     76. 

See  Supra,  (e),  3).     Exchange.     Sale,  Ylll.     Attachment,  VII.  (d),  No.  4. 
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V.  Of  Acceptance  and  Non-Acceptance. 

(a)  Jbi  General, 

L  If  A  direct  B  to  purchase  a  cargo,  and  draw  for  the  amount  on  C,  and  the  bill  so 
drawn  be  returned  protested,  A  is  immediately  liable  to  B  for  the  amount  of  the  cargo, 
although  B  do  not  produce  the  protested  bill,  upon  which  A  is  not  shown  to  be  in  any 
waj  liable.     Daniels  v.  Bumliam,  2  L.  244. 

2.  A  letter  written  by  defendant,  introducing  a  person  as  concerned  with  him  in  busi- 
ness, and  as  having  instructions  to  draw  on  plaintiff,  and  requesting  the  latter  to  pay  his 
drafts,  establishes  an  authority  in  such  pei*son  to  draw  for  an  amount  unlimited,  and  a 
like  liability  on  the  part  of  defendant.     Segond  v.  Thomas,  10  L.  299. 

3.  After  the  last  day  of  grace,  the  funds  in  the  drawee's  hands  are  at  the  risk  of  the 
holder,  and  the  latter,  being  bound  to  bear  the  consequences  of  the  former's  bankruptcy 
or  in.<H)lvency,  must  be  regarded  as  the  owner  of  such  funds  ;  res  perit  domino.  Keith 
V.  Afar%,  5  R.  277.     Ir^ra,  XI.  Nos.  9,  10,  11. 

4.  The  object  of  giving  the  drawee  twertty-four  hours  to  consider  whether  he  will 
accept,  is  not  to  enable  him  to  inquire  as  to  the  holder's  title,  but  to  ascertain  whether  he 
have  effects  of  the  drawer,  or  other  reason  for  honoring  the  bill ;  and,  an  acceptance  at 
once,  without  taking  advantage  of  this  delay,  is  not  of  itself  evidence  of  negligence  in 
not  inquiring  as  to  the  holder's  title.      Wilcox  v.  BeaL  8  A..  404. 

5.  In  the  absence  of  proof,  the  presumption  is,  that  the  bill  was  accepted  where  it 
is  dated.     Mossman  v.  Mather,  5  A.  335.     Evidence,  III.  (a),  No.  2. 

6.  An  accommodation  drawer,  who  relies  upon  the  payee  to  furnish  funds  to  meet 
the  draft,  stands  towards  the  other  parties  to  the  instrument  as  a  principal  remitting  his 
funds  through  the  agency  of  such  payee,  and  although,  when  interrogated  under  oath, 
in  an  action  by  the  acceptors,  he  answer,  that  it  was  well  understood  between  him  and 
them,  that  the  payee  was  to  provide  for  the  draft,  still,  as  lie  would  have  been  responsi- 
ble to  a  bond  fide  holder  of  the  drafl,  if  dishonored,  so  will  he  be  responsible  to  the  ac- 
ceptors who  have  taken  it  up  at  maturity.     Soery  v.  Friend,  12  A.  579. 

See  Obligations,  VIU.  (c;,  No.  12. 

(b)  Presentment  foTy  and  Necessity  ofy  Acceptance. 

1.  A  bin  drawn  by  one  officer  of  government  on  another  need  not  be  accepted  ;  it  is 
accepted  by  the  very  act  of  drawing ;  the  drawer  and  drawee  being  merely  agents,  hav- 
ing the  same  principal.     Baker  v.  Montgomery,  4  M.  92. 

2.  If  the  drawee  cannot  be  found  at  the  place  where  the  bill  states  he  resides,  and 
it  appear  that  he  never  resided  there,  or  has  absconded,  the  bill  is  dishonored,  and 
notice  must  be  given  the  drawer.     Wolfe  v.  Jewett,  10  L.  390.  Infra,  VI.  (a),  1),  No.  1. 

8.  Where  a  bill  is  not  presented  for  acceptance,  nor  for  payment,  until  two  days  after 
the  last  day  of  grace,  the  drawer,  unless  without  funds  in  the  drawee's  hands,  is  released. 
Fulton  Co.  V.  Wright,  12  L.  386. 

4.  No  acceptance  is  necessary  of  a  bill  payable  a  certain  time  after  date ;  a  demand 
of  the  drawee  at  maturity,  and  notice,  in  case  of  his  default,  to  the  drawer,  will  suffice. 
An  acceptance  is  only  necessary  to  ^^  the  period  of  payment,  when  a  bill  is  payable  at, 
or  80  many  days  after,  sight,  or  a  certain  event.     Commercial  Bank  v.  Perry,  10  R.  61. 

5.  The  drawee,  with  whom  a  bill  has  been  left  for  acceptance,  holds  it  as  a  deposit ; 
and  its  retention  in  violation  of  the  deposit  is  a  species  of  theft.  The  fact,  that  the  own- 
ers of  the  bill  were  indebted  to  the  drawee  for  more  than  its  amount,  gives  the  latter  no 
semblance  of  right  to  retain  it.  No  compensation  takes  place  under  such  circumstances. 
C.  C.  2207 ;  Forsyth  v.  Martin,  8  A.  514.  Compensation,  II.  Nos.  1, 22,  et  al  Depos- 
it, m.  No.  12.     Supra,  IV.  (d),  3),  No.  22. 

6.  A  draft  after  sight,  in  which  are  embodied  the  words  "  acceptance  waived,*"  is  not 
thereby  stripped  of  its  character  as  a  bill,  nor  the  signer  deprived  of  his  rights  as  a 
drawer.  It  is  simply  an  agreement  between  the  drawer,  the  payee,  and  those  subse- 
quently taking  the  bill,  that  the  drawee  shall  not  be  required  to  accept  upon  sight 
After  the  bill  has  been  exhibited  for  sight,  to  fix  the  date  of  its  maturity,  it  must,  at 
that  date,  be  regularly  presented  for  payment,  upon  failure  of  which,  and  only  after  pro- 
test and  notice,  will  the  drawer's  conditional,  become  an  absolute,  obligation.  Denegre  v. 
Milne,  10  A.  324.     Infra,  VII.  (d),  2),  No.  9  ;  8),  No.  10. 

7.  The  office  of  commission  merchants,  upon  whom  commercial  paper  is  drawn  in  the 
course  of  their  business,  is  the  proper  place,  at  which  to  present  it  for  acceptance.    And 
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where  the  notary  presents  the  draft  to  a  clerk  at  their  office,  thej  not  being  in,  and  is 
answered,  that  the  same  will  not  be  accepted,  the  presentment  is  sufficient ;  particularly, 
if  the  authority  of  the  clerk  to  make  such  answer  be  afterwards  recognized  by  a  member 
of  the  firm.      Whaley  v.  Houston^  12  A.  585. 

8.  The  obligation  of  the  drawer  is  fixed  by  the  non^Lcceptancey  protest,  and  notice  ;  see 
Infra,  VI.  (a),  1),  No.  2. 

See  Infra^  XI.  Nos.  9,  10,  11  ;  for  notice  of  dishonor  generally,  Infra^  VIL  VI IL; 
for  the  waiver  of  demand  and  notice,  or  what  will  excuse  the  want  thereof.  Infra,  VII. 
(d),  2)  ;  3). 

(c)  OhUgatiofi  or  Prornise  to  Accept ;  what  is  an  Acceptance ;  and  Acceptances  General 

or  Qualified. 

1.  A  bill  at  sixty  days'  sight,  accepted  payable  on  a  particular  day,  is  accepted 
according  to  its  tenor,  if  the  day  appointed  for  payment  be  the  sixty-third  day  after 
the  date  of  the  acceptance,  in  which  case  the  bill  must  be  protested  on  the  day 
designated,  and  the  days  of  grace  must  be  presumed  to  have  been  included.  Kewner  v. 
Creditors,  7  N.  S.  541. 

2.  If  the  acceptance,  payable  on  a  particular  day,  be  not  dated,  parol  evidence  is  ad- 
missible to  show  that  the  day  designated  is  the  last  day  of  grace,  and,  if  that  be  estab- 
lished, and  on  that  day  the  bill  be  duly  protested,  the  acceptance  is  according  to  its 
tenor,  and  the  parties  ai-e  bound.     Kenner  v.  Creditors,  8  N.  S.  86 ;  1  L.  121,  280. 

3.  A  draft  payable  at  no  definite  time  is  payable  at  sight ;  and,  if  the  holder  consent 
to  an  acceptance  of  it,  payable  in  four  months,  it  is  contrary  to  its  tenor,  and  the  drawer 
is  released.     Burthe  v.  Donaldson,  15  L.  882. 

4.  A  promise  to  accept  contemplates  a  specific  bill  or  bills,  drawn  or  to  be  drawn ; 
and  a  general  authority  to  draw,  to  the  extent  of  a  certain  sum,  without  any  description 
to  identify  the  bills,  is  not  such  an  acceptance  of  bills  drawn  under  the  authority,  as  to 
authorize  suit  by  third  persons  against  the  drawee.  CarrolUon  Bank  v.  Tayleur,  16  L. 
490. 

5.  The  rule,  as  settled  by  the  supreme  court  of  the  United  States,  in  regard  to  collat- 
eral acceptances,  is,  "  that  a  letter  written  within  a  reasonable  time,  before  or  af^er  the 
date  of  a  bill,  describing  it  in  terms  not  to  be  mistaken,  and  promising  to  accept  it,  is,  if 
shown  to  the  person  who  afterwards  takes  the  bill  on  the  credit  of  the  letter,  a  virtual 
acceptance,  binding  the  promisor.     lb. ;   Von  Phul  v.  Sloan,  2  R.  148. 

6.  Where  a  letter  of  credit,  in  favor  of  a  third  person,  is  addressed  to  the  party  who 
advances  on  bills  drawn  under  it,  the  latter  becomes  the  mandatary  of  the  writer  of  the 
letter,  and  has  nothing  to  do  with  equities  between  the  drawer  and  drawee.     Ih. 

7.  Factors,  who  promise  to  accept  the  draft  of  a  shipper,  who  has  made  advances  to 
the  owner,  as  soon  as  they  receive  a  bill  of  lading  for  the  cargo  consigned  to  them,  will 
be  bound,  on  the  receipt  of  the  bill  of  lading,  (or  the  amount  of  the  draft,  and  can  only 
apply  to  a  debt,  due  them  by  the  owner,  any  surplus  of  the  proceeds  of  the  consignment 
that  may  remain  after  payment  of  the  draft     Zacharie  v.  Rogers,  19  L.  218. 

.  8.  The  description  or  identity  necessary  to  charge  the  writer  of  a  promise  to  accept, 
as  an  actual  acceptor,  must  result  from  the  promise  itself,  and  cannot  be  aided  by  any 
statement  on  the  face  of  the  bill.     Von  Phul  v.  Sloan,  2  R.  148. 

9.  The  evidence  necessary  to  support  an  action  on  a  bill,  as  accepted,  and  on  a  breach 
of  promise  to  accept,  is  materially  different  To  maintain  the  former,  the  promise  must 
be  applied  to  the  particular  bill  alleged  to  have  been  accepted ;  in  the  latter  case  the 
evidence  may  be  of  a  more  general  character,  and  the  authority  to  draw  be  collected 
from  circumstances,  and  extended  to  all  bills  coming  within  scope  of  the  promise.     lb, 

10.  It  is  no  defence  to  an  action  on  a  bill  drawn  under  an  unconditional  authority,  to 
allege  that  the  authority  should  ]iave  been  used  in  a  particular  way.  Though  the  holder 
of  the  letter  of  credit  abuse  the  confidence  reposed  in  him,  by  applying  it  to  purposes 
not  contemplated,  the  writer  cannot  complain  of  the  acts  of  one  whom  he  trusted  with  an 
unconditional  authority.     Damdson  v.  Keyes,  2  R.  254.     Mandate,  II.  (b),  No.  7. 

11.  The  indorsee  of  a  lost  bill  drew  on  the  acceptors  for  the  amount,  payable  at  the 
maturity  of  the  original  bill.  On  presentation,  the  latter  told  plaintiff's  agent,  '*  there 
would  be  no  difficulty  about  it."  Held,  that  these  woi-ds  did  not,  under  the  circum- 
stances, amount  to  an  absolute  acceptance,  nor  waive  the  acceptors'  right  to  be  satisfied 
of  the  genuineness  of  the  indorsement  of  the  orisinal  bill.  Bobbins  v.  JMmbeth,  2  R. 
301.  * 
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12.  An  inooQsiderate  promise  to  accept  may,  perhaps,  be  revoked,  where  no  third  per- 
son, bas>  in  the  mean  time,  been  affected  hj  it  lb.     Obligations,  YIL  (b),  1),  No.  4. 

13.  Where  the  drawees  of  a  lost  bill  promise  the  owner  to  pay  the  amount  out  of  the 
proceeds  of  property  to  be  received  from  the  drawer,  the  acceptance  becomes  absolute 
OQ  the  receipt  of  sufficient  property.  The  drawer  cannot  countermand  his  order,  after 
acceptance,  though  before  delivei*y  of  the  property,  so  as  to  discharge  the  acceptors. 
Novihem  Bank  v.  Leverich^  8  R.  207. 

•  14.  Where  a  bill  after  sight,  drawn  on  a  shipment,  is  sold  with  the  bill  of  lading 
appended,  the  holder  cannot,  in  the  absence  of  proof  of  any  local  usage  to  the  contra- 
ry, or  the  imminent  insolvency  of  the  drawee,  require  the  latter  to  accept  but  on  deliv- 
ery of  the  bill  of  lading ;  and  where,  in  consequence  of  the  holder's  refusal  to  deliver 
the  bill  of  lading,  acceptance  is  refused  and  the  bill  protested,  the  protest  will  be  con- 
sidered ad  without  cause,  the  drawee  not  being  in  default,  and  the  drawer  will  be  dis- 
charged.    Lanfear  v.  Blossman^  1  A.  148.     Supra,  L  No.  14. 

15.  So,  too,  when  bills  are  drawn  by  the  drawees'  agent  in  compliance  with  their 
aotbority,  ^  to  purchase  for  their  account,  to  ship  to  their  order,  and  forward  them  the 
shipping  documents,  when  his  drafts  would  be  duly  honored,"  and  are  sold  with  the  bills 
of  lading  attached,  the  drawees  are  bound  to  accept  only  on  delivery  of  the  latter.  Lit- 
tle V.  Bhstman,  1  A.  169. 

16.  Where  the  holder  of  a  bill,  drawn  on  merchandise  at  ten  days'  sight,  and  accom-< 
panied  by  a  bill  of  lading,  does  not  present  it  for  acceptance  according  to  its  tenor, 
although  the  drawees  were  willing  to  accept  upon  delivery  of  the  bill  of  lading,  but 
demands  immediate  payment,  and,  on  their  refusal,  transfers  the  merchandise  to  another 
house,  the  drawer  will  be  discharged.     Benoist  v.  Reyhum,  2  A.  137. 

17.  When  a  letter  of  credit  authorizes  the  party,  to  whom  it  is  addressed,  to  draw  to 
a  certain  amount,  in  sums  to  suit  himself,  upon  the  writer,  and  is  evidently  to  be  exhib- 
ited to  third  persons  to  induce  them  to  take  the  bills  so  drawn,  the  promise  the  letter 
contains  is  a  promise  to  any  one  taking  a  bill  on  its  faith.  Nisbett  v.  GaJhraith,  3  A. 
690. 

18.  Any  advance  on  the  faith  of  such  a  letter  is  a  sufficient  consideration  to  entitle 
the  bolder,  in  the  absence  of  evidence  that  the  credit  had  been  revoked  or  its  amount 
previously  exhausted,  to  recover  against  the  writer,  damage  to  the  former  being  as 
good  a  consideration,  as  benefit  to  the  latter,     lb, 

19.  Where  the  bill,  in  such  case,  purports  to  be  drawn  on  the  letter,  on  which  there 
is  an  indorsement  to  the  same  effect  by  the  drawer,  the  holder's  possession  of  the  letter 
is  prifftd  facie  evidence  that  upon  its  faith  the  bill  was  taken.     lb. 

20.  Where  an  agent  is  authorized  to  ship  to  his  principal,  and  draw  on  him  '*  with 
bill  of  lading  attached,"  the  bill  of  lading  need  not  be  materially  attached  to  the  exchange. 
It  is  sufficient  that  the  exchange  be  drawn  on  the  shipment,  and  the  bill  of  lading 
delivered  with  it  to  the  purchaser.     Forman  v.  WaUc/er,  4  A.  409. 

21.  One  who  purchases  a  bill  from  an  agent  duly  authorized  to  draw  on  his  principal, 
against  shipments  purchased  for  him,  has  nothing  to  do  with  his  limitations  as  to  the 
price,  unless  proved  to  have  been  aware  of  them.  lb.     Mandate,  II.  (b).  No.  7. 

22.  The  drawee  is  not  bound  to  accept  a  bill  for  a  larger  amount  than  the  funds  in 
bis  hands  belonging  to  the  drawer,  when  it  does  not  appear,  that  the  holder  would  have 
acquiesced  in  an  acceptance  to  pay  anything  short  of  the  face  of  the  draft.  White  v. 
i?t«»br,  9  A.  114. 

23.  There  is  a  distinction  between  the  obligation  of  a  party,  who  authorizes  a  draft 
on  his  own  credit,  and  that  of  one  who  authorizes  a  draft  against  funds  of  a  principal, 
which  he  holds  as  his  agent  The  former  is  an  obligation  absolute  and  unconditional ; 
the  latter  contingent  on  the  continued  existence  of  the  fund.  Hewitt  v.  Goodrich,  10  A. 
340. 

24.  So,  when  a  factor  sends  to  his  principal  a  telegram  in  these  words :  '^  I  will  honor 
yoar  sight  check  for  two  thousand  dollars,  being  excess  of  remittances  to  meet  accept- 
ances"; and  upon  the  faith  of  the  promise,  thus  held  out  to  the  world,  a  third  person 
purchases  a  sight  check,  so  drawn,  and,  as  will  be  presumed,  always  accompanied  by  the 
telegram,  the  factor  will  be  bound  to  honor  the  check,  although  an  attachment  of  the 
fund  may  have  been,  meanwhile,  made  in  his  hands  by  a  creditor  of  the  principal,   lb. 

Infra^  VL  (a),  1),  No.  5.     Suretyship,  II.  (a),  2. 
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(d)   OhUgaiUons  created  by  the  Acceptance, 

1.  An  acceptor  is  liable  to  an  accommodation  indorser,  as  to  any  other  holder,  takmg 
the  bjU  in  the  course  of  business.      Weir  v.  Cox^  7  N.  S.  369.     Supra,  III.  No.  3. 

2.  The  liability  of  conditional  acceptors,  who  are  to  pay,  when  certain  bills  placed  in 
their  hands  are  collected,  depends  upon  whether  they  have  collected,  or,  as  faithful 
agents,  used  due  diligence  to  collect,  such  bills,  or  been  benefited  to  the  amount  of  their 
value.     Phillips  v.  Newton,  8  L.  152. 

3.  The  acceptors  of  orders,  lefl  in  their  possession,  are  not  released  and  at  liberty  to 
pay  over  the  funds  in  their  hands  to  the  drawer,  from  the  fact  that  the  orders  are  with- 
drawn on  their  refusal  to  pay  them  when  called  on.  White  v.  N.  0,  Architect  Go.,  11  L. 
230. 

4.  The  acceptor  is  bound  absolutely,  and  the  holder  need  not  sue  either  the  drawer  or 
indorsers.     Banks  v.  Brander,  13  L.  276.     Suproy  IV.  (d),  2),  No.  9. 

5.  An  acceptance,  for  accommodation  of  the  drawers,  is  essentially  a  credit  given  to 
them,  and  they  cannot  be  sued  by  the  acceptors  before  maturity  or  payment  of  the  bill 
Groningv.  Krumbhaar,  13  L.  403.     Attachment,  II.  (c),  2),  No.  13. 

6.  When  a  draft  expresses  on  its  face,  that  it  is  for  labor  done  on  a  building  oi  the 
drawee,  his  acceptance  is  an  admission,  that  the  drawer  is  entitled  to  a  privilege,  which 
passes  to  the  holder.     Burthe  v.  Donaldson,  15  L.  382. 

7.  The  acceptors  cannot  refuse  to  pay  because  informed  by  the  payee  that  he  had  lost 
or  mislaid  the  bill,  and  requested  not  to  pay  it     Lamheth  v.  Rivarde,  16  L.  572. 

8.  An  acceptor,  who  knows  that  the  payee  is  a  fictitious  person,  is  liable  to  a  bona 
Jide  holder,  ignorant  of  the  fact ;  but,  an  acceptance,  without  knowledge  of  the  fictitious 
character  of  the  payee,  is  completely  void.     Ac  Call  v.  Coming,  8  A.  409. 

9.  Where,  under  a  building  contract,  the  price  is  payable  in  several  instalments,  and 
an  order  by  the  builder  on  the  proprietor  is  accepted,  "  payable  according  to  agreement 
with  the  builder,  on  the  last  instalment  to  be  paid  him  according  to  contract,"  and  the 
builder,  afler  receiving  some  of  the  first  instalments  in  advance,  abandons  the  work, 
the  payee  of  the  order  cannot  recover  it  from  the  acceptor,  who  had  nothing  more  to 
pay  the  drawer.     Sahy  v.  Pepin,  4  A.  573. 

10.  Where  there  are  mutual  accounts,  one  party  has  a  right  to  be  credited  with  his 
outstanding  acceptances  of  the  other's  drafts.     Ames  v.  PeopUs  Telegraph,  5  A.  183. 

IL  For  thejjcceptor's  obligation  arising  out  of  forged  bills,  see  Infra,  XV. 

(e)  Pleadings  and  Evidenee, 

1.  An  indorsee  cannot  recover  without  proving  the  signature  of  bis  indorsers,  and  it 
makes  no  difference  that  the  suit  is  on  an  acceptance,  the  signature  of  the  drawer  of 
which  is  forged,  or  that  the  indorsements  were  on  the  bill  at  the  time  of  the  acceptance. 
MicheJl  V.  Ayme,  3  M.  654 ;  Johnson  v.  Duncan,  5  M.  361.  Infra^  XII.  (e),  2),  No.  31. 

2.  The  drawer  cannot  recover  against  the  acceptor  without  proving  that  the  payee's 
interest  is  vested  in  him ;  and  the  circumstance  of  the  indorsement  being  stricken  out 
does  not  furnish  proof  of  this  fact.  Thompson  v.  Flower,  1  N.  S.  301.  Supra,  IV.  (d), 
8),  Nos.  3,  9,  31. 

3.  In  an  action  by  an  accommodation  acceptor  against  the  drawer,  proof  must  be 
made  of  the  latter's  handwriting,  that  the  bill  was  put  in  circulation  after  acceptance, 
and  payment  made  to  a  person  authorized  to  demand  it,  and  that  the  acceptance  was 
made  purely  for  the  drawer's  accommodation.     Clegg  v.  Alexander,  6  L.  339. 

4.  Where  it  is  admitted  that  the  name  of  the  payee  was  only  used  for  the  purpose  of 
collection,  the  drawer,  to  charge  the  acceptor,  need  not  prove  that  the  bill  was  put  in 
circulation,  and  paid  by  him  on  its  return,  though  unindorsed  by  the  payee.  Priestly  v. 
BeU,  11  L.  127. 

5.  The  drawer  is  presumed  to  have  funds  in  the  hands  of  the  drawee.  Fulton  Co.  v. 
Wright,  12  L.  286. 

6.  In  an  action  against  the  acceptor,  the  indorsee  must  allege,  and,  under  the  general 
issue,  prove  the  payee's  signature.  Nott  v.  Brander,  14  L.  368  ;  Lambeth  v.  Rivarde, 
16  L.  572. 

7.  In  a  suit  by  the  indorsee  against  the  acceptor,  when  the  general  issue  is  pleaded 
and  the  acceptor's  signature  specially  denied,  proof  must  be  made  of  the  signatures  of 
the  payee  and  acceptor.     Fryer  v.  Darcy^  17  L.  527. 

8.  The  general  issue,  in  an  action  against  the  acceptors,  admits  their  signature,  which 
is  all  plaintiff  is  bound  to  prove.     Carmevia  v.  Peyroux,  2  B.  303. 
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9.  An  acceptance,  though  after  sight  of  an  indorsement,  does  not  admit  the  indorser's 
or  payee's  signature.  The  acceptor  looks  only  to  the  drawer's  signature,  and  that  alone 
he  is  precluded  from  disputing.  Rolfbiiu  v.  Lambeth^  2  R.  304;  McOaU  v.  Coming,  8 
A.  409. 

10.  A  party  can  recover  upon  the  second  of  a  set  of  exchange  without  producing  the 
first,  or  accounting  for  its  non-production.  It  is  not  to  be  presumed,  that  a  drawee  will 
accept  more  than  one  bill  of  the  set.  Oommereial  Bank  v.  Mcuthj  7  A.  129.  Supra, 
IL  No.  18. 

11.  In  an  action  against  the  acceptor  of  a  biU,  indorsed  by  the  payee,  who  is  also  the 
drawer,  the  indorsee  may  prove  the  indorsement  by  a  comparison,  made  by  experts,  of 
the  two  signatures  at  the  bottom  and  on  the  back  of  the  bill.  Whitney  v.  BunneUy  8  A. 
429. 

12.  The  acceptor  may  plead  and  prove  the  forgery  of  the  drawer^s  signature  against  the 
indorsee,  who  must  then  show,  that  he  is  a  bond  fide  holder  for  value,  without  notice,  lb. 

13.  Where,  in  an  action  against  the  acceptors  of  a  bill  drawn  to  their  own  order,  one 
of  the  defendants  pleads  solely,  that  the  acceptance  had  been  given  by  his  co-defendant 
and  copartner  in  the  partnership  name  for  his  individual  tranj<action,  the  holder  need 
not  im>ve  the  indorsement.  Leeaurt  v.  McBean,  9  A.  459.  Pleading,  V.  (b),  4), 
No.  19. 

14  An  aocoramodatioD  acceptor,  to  maintain  his  action  against  the  drawer,  must 
prove  his  acceptance  and  payment  of  the  bill.  When  there  has  been  no  express  accept- 
ance, and  the  evidence,  as  to  an  implied  acceptance  and  payment,  is  loose  and  unsatisfac- 
tory, and  notice  of  dishonor  to  defendant  is  not  shown,  judgment  will  be  given  for  the 
ktter.     NichoU  v.  Morgan,  9  A.  534. 

15.  An  action  is  maintainable  by  the  drawees  upon  an  allegation,  that,  for  the  acoom- 
modatioo  and  benefit  of  the  drawer,  without  funds  in  their  hands,  tkiey  had  accepted  and 
paid  his  bilL    Paw^  v.  Lawhead,  13  A.  627. 

VI.  Op  the  Presentment  fob,  and  Demand  of,  Payment. 

(a)  Necemty,  Place^  and  Mode  of  the  Demand. 

I)  In  General. 

1.  If  no  demand  of  payment  be  made  of  the  maker,  the  indorser  will  be  discharged. 
But  diligent  inquiry  for  the  maker  and  his  domicil,  without  effect,  will  excuse  the  want 
of  a  formal  demand.  2  M.  183  ;  7  M.  364  ;  8  M.  148  ;  2  N.  S.  511 ;  6  L.  730  ;  4  R. 
18;  7  R.  461 ;  10  A.  107.     &ipra,  V.  (b),  No.  2. 

2.  The  obligation  of  the  drawer  is  fixed  by  the  non-acceptance,  protest,  and  notice; 
the  hokier  may  sue  immediately  and  it  is  immaterial  whether  any  demand  and  protest 
fiN-  non-payment  be  nuide  or  not     8  M.  735  ;  9  M.  347  ;  13  L.  421 ;  14  L.  74. 

3.  Impending  insolvency  will  not  excuse  a  want  of  demand  of  payment  from  the 
maker.     Wakan  v.  Watttm,  1  N.  S.  347. 

4.  Hie  aet  1827,  No.  56,  has  not  introduced  any  new  rule  as  to  the  demand  necessa- 
ry to  be  made  of  the  maker  or  acceptor.  What  will  constitute  a  legal  demand  of  pay- 
ment, so  as  to  bind  indorsers,  depends  on  the  commercial  law.  FrankUn  v.  Verbois,  6 
L  780;  Jame$  v.  Mansker,  15  L.  51.     Infra,  VII.  (c),  2),  No.  4  ;  VIII.  (c),  No.  5. 

5.  Where  a  draft,  accepted  *' payable  when  in  funds,"  is  drawn  on  a  corporation,  the 
insolvency  of  which  is  known  both  to  the  drawer  and  holder,  the  latter,  who  takes  it  for 
a  debt  dne  him  by  the  former,  is  not  bound  to  protest  it,  when  there  is  no  proof  that  the 
condition  of  the  acceptance  has  ever  happened.     HaneU  v.  Martton,  7  R.  34* 

6.  Althoagh  the  drawer  of  a  bill,  on  whose  fece  there  is  a  waiver  of  acceptance,  have 
no  funds  in  the  drawee's  hands,  and  no  right  to  expect  that  the  bill  will  be  honored 
without  providing  them,  it  must  still  be  presented  for  payment  on  the  last  day  of  grace. 
BngUeh  v.  WaU,  12  R.  133.     Infra,  VU.  (d),  3),  No.  3. 

7.  When  a  bill  is  discounted  by  a  branch  bank,  of  which  the  cashier  is  the  drawer, 
the  president  the  payee,  and  a  director  the  second  indorser,  who  is  presumed  to  have 
received  the  proceeds,  the  circumstances  of  the  discount  by  the  act  of  one  indorser,  and 
with  the  approbatioD  of  the  other,  will  take  the  case  oat  of  the  ordinary  rule,  and  the 
indorsers  will  be  liable,  though  the  note  be  not  protested  at  maturity.  N.  O.  and  Oar* 
nOUm  Co^  ▼.  Pattan,  2  A.  350. 

8.  An  iodorser  may  waive  or  modify  his  right  to  insist  upon  a  presentment  for  pay- 
ment and  notice  of  its  reftisal.  And  when  he  so  acts,  as  to  manifest  his  willingness  to 
waive  the  right,  and  the  holder  may  be  fairly  considered  as  having  regulated  his  con- 
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duct  accordingly,  and  as  having  abstained  from  doing  what  otherwise  he  might  have 
done  for  his  own  protection,  it  would  operate  as  a  fraud  upon  the  holder,  if  the  indorser 
were  afterwards  permitted  to  avail  himself  of  the  omission.  In  jure  ctvilt  receptum  est, 
quotiens  per  eum,  cujus  interest  conditionem  non  tmpleri,  JicU,  quominus  impUatur^ 
pertnde  haheriy  ac  si  impleta  conditio  fuisset.  D.  50  L.  17  Tit.  161  1.  C.  C.  2035  ; 
C.  N.  1178  ;  Mafer  v.  Herman,  7  A.  659.     Obligations,  VIIL  (b).  No.  18. 

9.  So,  where  an  indorser,  when  asked  the  maker's  residence,  tells  the  notary,  that  he 
lives  in  an  adjoining  town,  and  not  to  protest  the  note,  and  that  he  will  go  and  see  the 
maker,  and  settle  the  note  the  next  morning,  the  indorser  will  be  liable  without  pre- 
sentment for  payment  or  notice  of  dishonor.     lb, 

10.  Where  a  firm,  upon  which  a  draft  is  drawn,  having  been  dissolved  before,  cannot 
be  found  at,  its  maturity,  and  has  no  place  of  business  in  the  city  in  which  it  was  located 
when  the  draft  was  drawn,  no  protest  is  necessary.     Heltne  v.  Middleton^  14  A.  484. 

2)  Place,  token  Designated, 

1.  If  the  holder  alter  the  domicil  or  place  of  payment,  and  pass  off  the  note  thus 
altered,  subsequent  parties  are  bound  thereby ;  and,  as  to  them,  the  proper  place  to  de- 
mand payment  is  the  new  domicil  thus  given  to  the  note.  Nugent  v.  Mazangej  2 
M.  268. 

2.  In  the  case  of  Wallace  v.  Mc  Connelly  13  Peters,  136,  the  supreme  court  of  the 
.  United  States  held,  that  it  is  not  necessary  to  allege  and  prove  a  demand  of  payment, 

when  the  note  or  bill  is  payable  at  a  particular  place,  in  an  action  against  the  maker  or 
acceptor ;  but  that  it  is  matter  of  defence,  for  defendant  to  show,  that  he  was  ready  at 
the  place  of  payment.  But  the  law  is  settled  in  this  state,  that  no  recovery  can  be  had, 
either  against  the  maker  or  an  indorser,  without  proof  by  plaintiff  of  a  demand  at  the 
place  of  payment,  and  that,  too,  though  the  note  or  bill  be  executed  and  payable  in  an- 
other state.  3  N.  S.  423 ;  10  L.  552  ;  12  L.  454,  615 ;  14  L.  327  ;  15  L.  242,  552 ; 
1  R.  83,  311 ;  3  R.  395  ;  12  R.  120.  Obligations,  VIL  (a),  2),  a,  No.  2.  But  see 
9  R.  128;  14  L.  223. 

3.  If  a  note  be  payable  at  the  house  of  A,  a  demand,  either  at  his  dwelling-house  or 
office,  is  good.     Miller  v.  Ifennen,  3  N.  S.  587 ;  StcUe  Bank  v.  Hennen,  4  N.  S.  227. 

4.  A  demand  must  be  made  at  the  place  designated  in  the  note  ;  but  if  there  be  no 
such  place  in  existence  when  suit  is  begun,  plaintiff  will  recover  without  proving  such 
demand.     Lex  neminem  cogit  ad  vana.     Erwin  v.  Adams,  2  L.  318. 

5.  Demand  at  the  place  designated  in  the  note  is  a  condition  precedent  to  recovery, 
but,  perhaps,  when  the  person,  at  whose  counting-house  the  note  is  payable,  has  author- 
ity to  collect  it,  he  need  not  make  a  demand  until  some  one  come  in,  from  whom  it  might 
be  made.     Smith  v.  Robinson,  2  L.  408. 

6.  To  recover  from  the  surety  on  a  note,  payable  at  a  particular  place,  demand  must 
be  made  at  that  place,  and  it  will  not  suffice  to  show  that  the  surety  had  no  funds  there. 
Fort  V.  Cortes,  14  L.  180  ;  Earner  v.  Johnson,  15  L.  242.     Supra,  III.  No.  11. 

7.  The  commercial  law,  as  understood  by  some  of  the  courts  of  the  United  States,  and 
perhaps  in  England,  does  not  render  it  necessary  for  the  payee  to  pi*ove  a  demand  of  the 
acceptor  at  the  place  at  which  a  bill  is  made  payable,  in  order  to  recover  of  him ;  bat  it 
is  necessary  to  show  his  default  in  order  to  recover  of  the  drawer  or  indorser.  AUain  v. 
Lazarus,  14  L.  327. 

8.  Where  a  note  is  payable  at  the  counting-house  of  the  payees,  they  must  be  pre- 
sumed always  ready  to  receive,  and,  if  they  be  still  holders,  it  is  for  the  obligor  to  show, 
an  offer  to  pay,  or  funds  placed  in  their  hands  for  that  purpose,     lb, 

9.  Where  a  note  is  payable  at  the  counting-house  of  A,  who,  before  maturity,  forms  a 
partnership  with  B,  and  they  occupy  the  same  counting-house,  a  demand  there  will  be 
sufficient.     Sanderson  v.  Oakey,  14  L.  373. 

10.  The  maker  is  always  bound,  and  cannot  plead  wint  of  demand  at  the  place,  at 
which  the  note  was  payable,  in  discharge  of  his  obligation.  Wetmore  v.  Merrifieldj  17 
L.  513  ;  Booraem  v.  Merrijield,  lb.  594. 

11.  The  demand  to  be  made  on  a  note,  payable  at  a  particular  place,  cannot  be  assimi- 
lated to  the  amicable  demand  required  by  the  code  of  practice.  The  want  of  the  latter 
must  be  pleaded  to  put  plaintiff  on  the  proof  of  it,  and  a  failure  to  establish  it  does  not 
prevent  his  obtaining  judgment,  but  only  subjects  him  to  the  payment  of  costs  incurred 
before  defendant's  appearance.  The  Ibrmer  must  be  alleged  and  proved,  or  plaintiff 
cannot  recover.     StiUwell  v.  Bobb,  2  R.  327.     Costs,  III.  (b).  No.  9. 

1 2.  Cases  of  Wetmore  and  Booraem,  supra.  No.  10,  overruled,  so  far  as  they  estab- 
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yah,  that,  in  an  action  against  the  maker,  proof  of  demand  at  the  place  at  which  the 
note  IS  pajable,  is  not  necessary,  where  want  of  amicable  demand  has  not  been  pleaded. 
3,    But  see  infrtiy  No.  19. 

13.  The  naming  of  a  city  at  large  is  not  such  an  indication  of  a  place  of  payment  as 
renders  it  necessary  for  the  holder  to  make  a  demand  anywhere.  The  woids  piace  of 
payment  mean  a  house,  bank,  counting-room,  store,  or  place  of  business,  where  the  holder 
can  present  the  note,  and  the  maker  provide  funds  to  meet  it,  and  where  a  legal  offer  to 
ptj  can  be  made.     Montrosn  v.  DocJc^  7  R.  170. 

14  Where  a  bill  on  a  commercial  partnership  is  accepted  afler  dissolution  by  one  of 
the  partners,  payable  at  a  particular  bank,  but  he  is  not  shown  to  have  been  authorized 
bj  his  former  partners  to  bind  the  firm,  and  demand  is  made  only  at  the  bank,  and 
none  of  the  drawees,  the  drawer  will  be  discharged.  Commercial  Bank  v.  Perry ^  10 
B.6L 

15.  A  notary  with  an  inland  bill  went  at  the  usual  business  hours  to  plaintiff's  count- 
mg'bonse,  where  the  note  was  payable,  and  finding  no  one  there,  aflter  waiting  a  short 
time,  left ;  he  afterwards  sent  a  derk,  who  returned  with  the  note  unpaid  ;  and  plaintiff 
subsequently  came  to  his  office  and  informed  him  the  note  could  not  be  paid  ;  keld,  that, 
DO  injury  resulting  to  the  indorser,  the  demand  was  sufficient.  FoUmn  v.  Dupri,  11 
R.454. 

16.  Where  a  note,  payable  at  a  bank,  is  held  by  the  bank  itself,  no  formal  demand  is 
Deoessary  daring  the  banking  hours.  The  maker,  having  promised  to  pay  at  the  bank, 
sboold  be  there  within  those  hours,  after  which  it  is  time  enough  to  deliver  the  note  for 
protest     Thonuu  v.  Marsh,  2  A.  353.     Infra,  (b),  No.  11. 

17.  In  an  action  on  a  note,  payable  at  the  holder's  place  of  business,  demand  there  is 
aoneoessary  to  authorize  a  recovery  against  the  maker.  Lex  jieminem  cogit  ad  vana, 
Brander  v.  Cobb,  2  A.  396;  Barrow  v.  Tlktbodaux,  3  A.  131. 

13.  Proof,  that  no  funds  to  pay  a  note  were  placed  at  a  bank  at  which  it  is  payable, 
either  at  maturity  or  since,  down  to  the  time  of  trial,  will  excuse  the  omission  to  apply 
there  for  payment.     Bent  v.  Lauve,  3  A.  88  ;  Albert  v.  Citizens*  Bank,  5  A.  720. 

19.  Where  a  note  is  payable  at  a  particular  place,  in  an  action  against  the  maker,  it 
13  not  necessary  to  allege  or  prove  a  demand  at  the  place  designated,  to  enable  plaintiff   • 
to  recover.     The  want  of  such  demand,  if  any  injury  to  defendant  result  from  it,  is  a 
matter  of  defence  for  him.    5  A.  61,  188,  720;  12  A.  551,  671;  supra,  Nos.  2,  12. 
ExECDTOBY  Pbocess,  IL  (b),  1),  Nos.  10,  27. 

3)  Place,  when  not  Designated, 

1.  Where,  at  maturity,  the  maker  has  lost  his  domicil  and  acquired  no  absolute  resi- 
dence anywhere,  but  is  in  the  habit  of  attending  to  his  business,  sometimes  at  the  house 
of  his  brother-in-law,  sometimes  at  that  of  a  friend,  a  presentment  and  demand  at  both 
places  will  be  sufficient,  though  he  be  absent.     Lanusse  v.  Massicot,  3  M.  261. 

2.  The  maker's  domidi  is  the  proper  place  at  which  to  make  a  demand.  Shamburgh 
▼.  Commagere,  10  M.  18. 

3.  Demand  at  the  place,  where  the  note  purports  to  be  executed,  if  the  maker  reside 
in  another  state,  is  good.^    Hepburn  v.  Toledano,  10  M.  643. 

i.  If  the  maker,  before  maturity,  change  his  residence  to  another  within  the  state,  de- 
mand must  be  made  either  at  hi^  new  domicil,  or  personally,  to  charge  the  indorser. 
La.  Slate  Ihm.  Co.  v.  Shamburgh,  2  N.  S.  511 ;  Bigelow  v.  KeUar,  6  A.  59. 

0.  Where  no  demand  is  made  personally,  nor  at  the  maker's  domicil  before  his  re- 
moval, nor  his  new  domicil,  no  particular  place  of  payment  being  designated,  the  in- 
dorser will  be  disch^ged.  BelUevre  v.  Bird,  4  N.  S.  186 ;  Oakey  v.  Beauvais,  11 
L.489. 

6.  Where  the  maker,  shortly  before  maturity,  changes  his  domicil  by  collusion  with 
the  indorser,  to  enable  the  latter  to  be  relesised  by  embarrassing  the  holder  with  regard 
to  the  demand,  a  demand,  at  the  place,  which  the  maker's  conduct  had  induced  the  pub- 
lic to  believe  was  still  his  place  of  business,  will  bind  the  indorser.  McHenry  v.  Kellar, 
6  A  326. 

7.  A  presentment,  at  the  store  recently  occupied  by  the  maker,  will  be  sufficient, 
when  the  notary,  on  going  there,  finds  it  occupied  by  another  person,  who  can  give  him 
no  information  as  to  where  the  maker  can  be  found,  and  there  is  no  evidence  whatever 
to  :>how,  that  he  had  any  other  place  of  business,  or  dwelt,  or  was  present,  in  the  city  at 
the  time.     Peel  v.  Zanders,  6  A.  364. 

8.  The  presumption  is,  that  the  maker  resides,  and  contemplates  payment,  at  the 
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place  where  the  note  is  dated.  And,  in  the  absence  of  proof  that  the  holder  at  matarity 
knew,  that  the  maker's  residence  was  at  a  place  different  from  that  where  the  note  is 
dated,  presentment  and  protest  at  the  latter  will  be  sufficient.  White  t.  WilkinMon,  10 
A.  d94. 

9.  If  the  holder  know  before  maturity,  that  the  maker  resides  in  a  parish  other  than 
that  of  the  date  of  the  note,  he  should  make  a  demand  at  the  maker's  domicil,  the  latter 
having  no  fixed  place  of  business ;  aUter^  where  it  does  not  appear,  that  he  had  such 
knowledge,  and  there  is  nothing  to  put  him  upon  inquiry.  Farley  ▼.  Hewmm^  10  A. 
783. 

10.  The  holder  of  a  note,  dated  and  executed  in  New  Orleans,  where  the  maker  was 
at  the  time  transacting  commercial  business,  was  led  to  believe  that  his  domicil  was 
there,  from  the  circumstances  under  which  the  indorser  had  himself  placed  the  note  in 
circulation.  The  note,  not  having  been  paid  within  banking  hours,  was  placed  for  pro- 
test with  a  notary,  who  was  then  informed  for  the  first  time,  that  the  maker  resided 
several  miles  above  CarroUton,  in  an  adjoining  parish  ;  keldy  that  these  circumstances 
excused  a  want  of  due  presentment,  and  that  the  indorser  was  bound.     lb, 

11«  A  demand,  within  the  usual  business  hours,  at  the  commercial  domicil  of  a  part* 
nership,  is  a  sufficient  presentment.  A  further  demand  at  the  private  residence  of  the 
individual  partners  is  unnecessary.      Watson  v.  Templeton,  11  A.  137. 

12.  So,  where  the  notary,  on  going  to  the  place  of  business  of  the  acceptors,  a  com- 
mercial firm,  finds  it  shut,  he  may  at  once  make  protest  for  non-payment,  without  inquir- 
ing further  for  the  residence  of  the  partners.     lb. 

13.  Where  nothing  in  a  note  shows,  either  where  it  was  made,  or  where  it  is  to  be 
paid,  and  the  maker's  residence  in  the  state,  it  is  rendered  probable  by  the  evidence,  is 
known  to  the  holder,  a  failure  to  make  a  presentment  to  the  maker,  either  personally  or 
at  his  domicil,  will  dischai*ge  the  indorser.     Penn  v.  WatUy  11  A.  205. 

See  MoBTGAOB,  YL  (c),  6),  No.  19. 

4)  By,  and  From,  Whom,  and  Haw,  the  Demand  is  to  be  Made, 

1.  Where  the  notary,  at  maturity,  calls  at  the  maker's  domicil,  and  being  informed,  that 
he  had  died  that  day,  makes  no  demand  of  his  heirs  or  representatives,  but  forth- 
with protests  the  note,  the  circumstances  do  not  excuse  the  want  of  demand.  T(^ 
v.  Mauriany  7  L.  495;  Landry  v.  StantbHryy  10  L.  487.  in/ra,  VII.  (a),  Nos.  11, 
12,  13. 

2.  Where  a  note  is  payable  at  a  bank,  a  demand  there  of  one  apparently  in  charge  of 
its  affairs  as  cashier  or  agent,  if  the  maker  be  not  present,  is  sufficient  The  holder  is 
under  no  obligation  to  present  it  elsewhere,  nor  personally  to  the  maker.  10  L.  208 ; 
2  A.  859  ;  11  A.  25.     Infroy  VIIL  (c),  Nos.  13,  26,  30. 

3.  Where  the  maker  is  dead  and  an  administrator  appointed,  as  he  is  not  authorised  to 
pay  any  claim  against  the  estate  until  the  expiration  of  a  certain  period,  no  demand  on 
him  is  necessary  to  bind  the  indorser.     Landry  v.  Slansbury^  10  L.  487. 

4.  In  an  action  against  the  maker,  not  only  a  demand,  but  an  actual  presentiOum  of 
the  note  at  the  place  indicated  on  its  face,  must  be  shown  to  recover.  Warren  ▼•  £ri8coe, 
12  L.  472.     Infra,  VIIL  (c),  Nos.  8,  10. 

5.  By  the  commercial  law,  it  is  not  indispensably  necessary  that  the  demand  on  a 
note,  or  inland  bill,  be  made,  and  notice  of  non-payment  given,  by  a  notary.  Any  per- 
son, competent  to  testify  as  a  witness,  may  do  so.  16  L.  282 ;  6  R.  276;  11  R.  454 ;  15 
L.  552 ;  5  A.  238.     iw^ra,  VII.  (a).  No.  7  ;  VIIL  (c),  Nos.  4,  33. 

6.  Presentment  to  the  proper  **  book-keeper  "  at  the  bank,  where  the  note  is  payable, 
and  demand  of  him,  are  sufficient.     Armor  v.  Letaisy  16  L.  331. 

7.  A  demand  of  either  of  two  makers,  bound  in  soUdoy  is  sufficient  Heetree  v.  Petro- 
vicy  1  R.  119. 

8.  Where  the  cashier  of  a  bank,  at  which  the  note  is  payable,  on  a  demand  of  him 
there  by  the  notary,  answers,  that  there  are  no  funds  in  bank  to  pay  the  note,  no  presen- 
tation is  necessary.     Lex  neminem  cogit  ad  vana.     Union  Batik  v.  Lea,  7  R.  74. 

9.  A  presentment  by  the  bolder*s  agent,  or  any  one  lawfully  in  possession  Ibr  the 
purpose  of  demanding  payment,  is  sufficient     FoUain  v*  Dupre,  1 1  R.  454. 

10.  A  demand  on  an  inland  bill  by  the  clerk  of  a  notary,  to  whom  the  bill  had  been 
handed  to  make  demand,  and  give  notice  in  case  of  dishonor,  is  sufficient.  The  notary 
has  a  right  to  appoint  a  substitute,  for  whose  acts  he  is  answerable.     lb. 

11.  Where  the  cashier  of  a  bank,  the  holder  of  a  note,  delivers  it  to  a  notary  to  be 
protested,  the  notary  need  not  state  in  his  protest  that  he  exhibited  the  note  to  the  cash> 
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ier,  at  the  thne  of  demand.     The  exhibition  is  unnecessary,  the  cashier  having  himself 
handed  the  note  to  the  notary.     Thom<u  v.  Marshy  2  A.  353. 

12.  Where  a  note  held  by  a  bank,  payable  at  its  office,  was  in  the  cashier's  hands  at 
the  time  of  demand  of  him  by  the  notary,  it  need  not  appear  that  the  latter  had  the  note 
in  his  possession  when  he  presented  it ;  aUter^  had  the  place  of  payment  been  elsewhere, 
and  the  bank  not  the  holder.  Union  Bank  y.  Morgan^  2  A.  418 ;  Union  Bank  y.  Jones^ 
4  A  220. 

13.  Where  a  note  is  payable  at  a  bank,  a  demand  of  the  president  is  sufficient  Union 
Bad  y.  Morgan,  2  A.  418. 

14.  The  Stat.  14  March,  1844,  No.  49,  authorizes  notaries  in  the  city  of  New  Orleans 
to  employ  deputies  to  make  presentment  and  demand.  The  words  of  the  statute,  "  in 
making  of  protests,"  must  be  understood  in  an  enlurged  and  popular  sense,  as  compre- 
hending whatever  is  necessary  to  the  validity  of  a  protest.  Bank  of  La,  v.  Lawless,  3 
A  129 ;  Citizens^  Bank  v.  Bry,  lb.  630.  Infra,  VIL  (a),  No.  14 ;  VIII.  (b),  No.  28 ; 
(c),  No.  33. 

15.  Where  the  protest  states  that  the  bill  was  presented,  at  the  drawee's  office,  to  a 
pemn  styling  himself  book-keeper  of  the .  house,  who  stated  he  was  duly  authorized  to 
answer  the  bUl  would  not  be  paid,  the  presentment  is  sufficient.  Wesson  v.  Garrison, 
8  A  136. 

16.  Where,  at  the  maturity  of  a  note,  made  by  a  commercial  firm,  one  of  its  three 
members  is  dead  and  his  administrator  absent  from  the  state,  the  second  has  absconded, 
and  the  notary,  afler  the  most  diligent  inquiry  for  the  proper  persons,  makes  a  demand 
from  the  syndic  of  the  third,  who  himself  states,  that  he  cannot  pay  the  note,  the  demand 
is  sufficient.      Wogan  v.  Thompsony  9  A.  300. 

17.  A  demand  at  the  domiol  of  the  deceased  maker,  made  of  hb  widow,  who  answers, 
that  the  note  cannot  be  paid  at  present,  there  being  no  evidence  that  an  administrator, 
though  appointed,  has  qualified,  is  sufficient     Simon  v.  Reynaud,  10  A.  506. 

18.  A  demand  of  a  party,  as  the  surviving  partner  of  a  firm,  the  acceptors,  will  be 
insuffident,  although  defendant  allege  that  such  party  was  a  member  of  the  firm,  when 
pkintifl^  having  aUeged  and  proved  the  contrary,  has  offered  such  party  as  a  disinter- 
ested witness.     Lwerick  v.  Bossier,  12  A.  583.     EyiDENCE,  XII.  (j),  1),  No.  32. 

(b)   Time  of  Presentment ;  and  Maturity  of  BiUs  and  Notes. 

1.  A  note,  payable  on  a  particular  day  ^  fixed,"  is  not  entitled  to  grace.  D^imfordy. 
Patttrson,  7  M.  460. 

2.  If  a  bill  be  payable  at  sight,  due  diligence  must  be  used  in  presenting  it,  and 
the  question  of  due  diligence  is  matter  of  law  ;  the  only  certain  rule,  however,  is,  that 
the  bill  most  be  put  in  circulation,  to  justify  a  delay  in  presenting  it ;  and,  if  so  put  in 
circalationy  a  considerable  delay  may  elapse  before  presentment  Bolton  v.  Harrod,  9 
U.346. 

3.  The  holder  of  a  sight  bill,  drawn  in  New  Orleans  on  London,  may  negotiate  it 
through  the  Atlantic  cities,  without  being  guilty  of  laches  ;  and  the  parties  will  be  re- 
sponsible, although  bills  drawn  at  a  subsequent  date,  and  forwarded  directly,  have  been 
aooepled  and  paid.     Ih. 

4.  An  indorsee  after  maturity  must  demand  payment  within  a  reasonable  time,  it  being 
considered  analogous  to  the  case  of  a  sight  bill,  (ten  months  was  in  this  case  considered 
an  onreasonable  time.)  and  must  give  notice  within  the  same  delay  as  if  the  paper  were 
negotiable.     BiU  v.  Martin,  12  M.  177. 

5.  The  omission  to  present  a  note  at  the  bank,  at  which  it  was  payable,  at  maturity, 
will  not  discharge  the  maker,  where  it  is  not  shown  that  he  had  funds  there  at  maturity, 
or  that  any  loss  has  been  sustained  by  him  from  the  delay.  Mellan  v.  Oroghan,  3  N.  S. 
429 ;  Union  Bank  v.  Mortee,  14  L.  539  ;  Bradford  v.  Cooper,  1  A.  325. 

6.  The  protest  must  be  made  on  the  last  of  the  three  days  of  grace  ;  this  day  is  per- 
emptory.    Canange  v.  La.  State  Bank,  7  N.  S.  585. 

7.  A  note  payable  on  demand  may  be  sued  upon  immediately,  or  pleaded  in  compen- 
sation.    Burroughs  v.  Nettles,  7  L.  119.    Obligations,  VIIT.  (c).  No.  12. 

8.  A  bill  mnst  be  presented  to  the  drawees,  on  the  day  it  becomes  due,  or  the  drawer 
will  be  discharged.  So,  if  a  note,  due  one  day,  be  presented  the  next,  the  indorser  will 
be  released.     Grant  v.  Long,  12  L.  402.   Peet  v.  Zanders,  6  A.  364. 

9.  No  irregularities  of  the  mail,  which  prevent  a  bill  from  arriving  in  season,  will  ex- 
cuse its  non-presentation  on  the  day  it  falls  due.     Grant  y.  Long,  12  L.  402. 
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10.  A  note  payable  on  a  parti^lar  day,  ^  withoat  defalcation,"  is  entitled  to  the  nsaal 
days  of  grace ;  the  words  *'  without  defalcation,"  imply  that  it  is  to  be  paid  without  dim- 
inution or  set-off  in  favor  of  the  maker  or  indorser.     McDonald  v.  LeCy  12  L.  435. 

IL  A  presentment  must  be  within  business  hours,  according  to  the  usages  of  the 
place,  where  the  note  or  bill  is  payable.  Wallace  y.  Gmnn^  15  L.  223.  Supra,  (a), 
2),  No.  16. 

12.  When  the  last  day  of  grace  is  a  day  of  rest,  the  protest  for  non-payment  is  to  be 
made  on  the  preceding  day,  and  the  court  is  bound  to  take  official  notice  of  the  fact,  that 
a  particular  day  is  dies  non,  Bute  v.  Brazeale,  19  L.  457  ;  Whaky  v.  Baustan,  12  A. 
585. 

13.  A  note,  dated  the  thirty-first  of  September,  will  be  considered  as  made  the  thirti- 
eth ;  and  such  a  note,  payable  at  six  months,  will  be  due  the  thirtieth  of  March,  and 
must  be  protested  the  second  of  April  following.      Wagner  v.  Kenner,  2  R.  120. 

14.  The  computation  of  the  time  of  maturity  of  a  bill  or  note,  payable  one  or  more 
months  from  date,  must  be  according  to  the  Gregorian  calendar,  t.  e.  from  the  day  of  the 
month  it  bears  date  to  the  corresponding  day  of  the  month  it  falls  due,  without  reference 
to  the  number  of  days  in  the  months  ;  and  such  has  been  the  custom  in  the  city  of  New 
Orleans.  lb, 

15.  So,  a  note,  made  the  28th,  29th,  30th,  or  31  st  of  January,  payable  one  month 
from  date,  will  be  due  the  28th  of  February,  if  the  year  be  not  bissextile,  because  that 
month  has  no  other  corresponding  day ;  but  a  like  note,  dated  the  28th  or  29th  of  Feb- 
ruary, will  be  due  the  28th  or  29th  of  March.  Such  a  note,  made  the  31st  of  March, 
will  be  due  the  30th  of  April ;  but,  if  dated  the  30th  of  April,  will  be  due  the  30th,  not 
the  31st  of  May.     3. 

16.  Art.  2055  0.  C,  relative  to  the  computation  of  time,  does  not  apply  to  bills  or 
notes.     lb.     Laws,  VII.  No.  4. 

17.  A  note  dated  the  29th  of  August,  payable  at  six  months,  will  be  doe  the  3d  of 
March  following.      Wood  v.  Mtdleny  3  R.  395. 

18.  Where  defendant,  sued  on  a  note  without  date,  but  bearing  interest  from  a  certain 
day,  pleads  prescription,  the  court  cannot  assume  that  the  note  was  made  the  day  from 
which  it  bore  interest,  and  give  judgment  in  his  favor ;  he  must  prove  the  facts  from 
which  relief  is  sought  under  the  plea  of  prescription.  Andrews  v.  BhodeSy  10  R  52. 
Evidence,  VIII.  No.  19. 

19.  Bank-checks,  being  payable  immediately  on  presentment,  are  not  entitled  to  days 
of  grace.     Barbour  v.  Bayon,  5  A.  304.     Supra,  I.  No.  29. 

20.  A  holder  for  value  of  a  bill,  taken  in  the  usual  course  of  business  as  collateral 
security,  and  payable  a  certain  number  of  days  after  date,  which  is  left  blank,  may  fill 
it  up  with  whatever  date  the  necessity  of  its  negotiation  under  his  agreement  in  taking 
it  may  require,  and  recover  against  an  accommodation  indorser.  ShuUz  y.  Pavne.  7  A. 
222. 

21.  A  sight  bill  must  be  presented  within  a  reasonable  time;  what  constitutes  a  rea- 
sonable time  is  a  mixed  question  of  law  and  fact  to  be  determined  by  the  circumstances 
of  each  particular  case.  The  holder  of  such  a  bill  cannot  put  it  in  his  pocket  and  delay 
presentment  unnecessarily,  confiding  in  the  solvency  of  the  drawee ;  but  he  may  put  it 
in  circulation,  and,  in  that  case,  much  time  may  elapse,  whilst  it  is  passing  from  hand  to 
hand,  before  presentment,  without  releasing  the  drawer.  Bichardeon  ▼.  FenneTj  10  A. 
599. 

22.  Thus ;  a  bill,  drawn  at  Monroe,  an  inland  town  of  Louisiana,  remote  from  New 
Orleans,  the  place  of  payment,  was  remitted,  as  the  drawer  probably  knew  it  would  be, 
to  the  payee,  residing  in  the  western  part  of  Missouri,  and  by  him  sent  to  St.  Louis, 
whence,  after  having  been  there  negotiated,  it  was  forwarded  to  New  Orleans,  where  it 
was  dishonored.  Three  months  had  elapsed  and  nothing  showed,  that  the  bill  had  been 
held  by  any  of  the  parties  an  unnecessary  length  of  time.  Beld,  that  the  drawer  was 
liable.     lb. 

23.  A  demand  in  business  hours,  on  the  day  succeeding  that  xm  which  a  check  is 
drawn,  is  a  sufllcient  presentment.     Ocean  Co.  v.  Ophelia,  11  A.  28. 

See  acts  9  March,  1855,  No.  55  ;  18  March,  1858,  No.  183,  by  which  upon  bills  at 
sight  and  drafts,  or  orders  for  money  on  demand,  payable  within  the  state,  no  days  of 
grace  are  aUowed.  Supra,  V.  (b),  No.  4 ;  (c),  Nos.  1,  2,  3  ;  ^Jra,  XIV.  (b),  Noa.  27, 
28,  29.     Prescription,  V.  (b).  No.  1 6. 
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Vll.  Op  the  Notice  op  Dishonob. 

(a)  Form  of  Notice ;   and  Toy  and  By,  whom  to  be   Given. 

1.  Notice,  given  by  the  holder  at  the  time  of  protest,  enures  to  the  benefit  of  the  in- 
dorsers.     AbcU  v.  Bion,  9  M.  469. 

2.  The  holder,  where  there  are  several  indorsers,  is  only  bound  to  give  notice  to  the 
one  whom  he  intends  to  hold  liable.  If  the  indorser,  so  notified,  wish  to  secure  his 
reooorse  against  the  others,  he  must  give  notice  himself,  where  it  has  not  been  done  bj 
tlie  holder ;  one  day  being  allowed  to  each  party  to  notify  his  immediate  indorser  or  the 
drawer.     4  N.  S.  226  ;  11  L.  34 ;  16  L.  566  ;  18  L.  575  ;  7  R.  75,  418  ;  12  R.  127. 

3.  One  who  indorses  a  bill  as  agent,  without  authority,  renders  himself  personally  lia- 
ble ;  in  sach  case,  however,  due  notice  must  be  given  either  to  the  principal  or  the  agent, 
and  without  it,  plaintiff*  will  fail.     Clay  v.  Oakley,  5  N.  S.  138. 

4.  Before  notice  of  the  dissolution  of  a  partnerehip  to  the  holder  of  the  partnership 
indorsement,  notice  of  protest  to  any  one  partner  is  notice  to  all.  Nott  v.  Douming,  6  L. 
685.     Pabtnebship,  III.  (a),  No.  9  ;  IV.  (d).  No.  7. 

5.  Notice,  when  the  indorsement  is  by  a  firm,  to  one  of  the  partners,  according  to  his 
previous  instructions,  is  sufficient.     Magee  v.  Ihinhar,  10  L.  551. 

6.  The  law  is  well  settled,  that  notice  to  the  drawer,  by  the  acceptor,  or  any  party  to 
the  bill,  is  sufficient,  and  enures  to  the  benefit  of  all  the  others.  Union  Bank  v.  Gtim- 
skawy  15  L.  321. 

7.  It  is  not  indispensably  necessary  that  notice  of  non-payment  be  given  by  a  notary ; 
any  person  lawfully  in  possession  for  the  purpose  of  demanding  payment  may  give  it ; 
but  the  mode  of  proof  is  different.  16  L.  282;  6  R.  276;  11  R  454;  5  A.  238. 
Supra,  VI.  (a),  4),  Nos.  5,  9,  10,  14. 

8.  The  omission  of  the  names  of  the  drawees,  in  the  description  of  the  draft  in  the 
ootioe,  is  unimportant,  where  the  date,  amount,  and  names  of  the  drawer  and  payee,  are 
mentioned.  It  suffices,  if  the  party,  to  whom  notice  is  sent,  be  enabled  to  ascertain 
tberelrom  the  nature  and  extent  of  the  obligation,  which  has  become  the  subject  of  pro- 
test.    18  L.  575 ;  9  R.  161 ;  11  A.  189 ;  1  M.  32. 

9.  The  holder  is  not  bound  to  send  notice  directly  to  all  the  parties ;  but  such  notice, 
if  sent,  will  enure  to  the  benefit  of  any  indorser  who  may  pay  the  bill,  as  against  previ- 
ous indorsers,  or  the  drawer.  Barker  v.  Whitney,  18  L.  575  ;  Grand  Gulf  Co,  v.  Barnes, 
12  B,  127. 

10.  Timely  notice  by  a  holder  for  collection  to  his  principal  is  sufficient ;  and  a  notice 
fiun  the  principal,  seasonably  sent,  will  suffice  to  charge  any  prior  party.  The  agent's 
knowledge  of  the  indorser's  residence  does  not  make  it  necessary  for  him  to  send  a  notice 
directly  to  the  indorser.     Jb. ;  Moore  v.  Coming,  12  A.  256.     Infra,  (b).  No.  18. 

11.  Where  the  indorser  has  died,  notice  must  be  sent  to  his  legal  representatives ; 
notice  to  the  deceased  by  name  is  bad.  And  plaintiffs  must  show,  that  a  certain  degree 
of  diligence  was  used  to  ascertain  the  representatives.  Bank  of  La.  v.  Smith,  4  R  276 ; 
McLanahan  v.  Brandon,  1  N.^.  323.     Supra,  YI.  (a),  4),  No.  1. 

12.  When  the  endorser's  heir  has  been  put  m  possession  of  the  estate  before  maturity, 
notice,  not  directed  to  the  heir  by  name,  but  to  the  indorser's  legal  representative,  is 
im^offieient*     Christmas  v.  Fltdcer,  7  R.  13.     Injra,  (c),  2),  No.  39. 

13.  The  indorser's  executor  is  the  proper  person  on  whom  to  serve  notice,  though  the 
instituted  heir,  having  been  recognized,  have  given  security  and  taken  possession,  where 
the  executor  has  not  rendered  any  account,  nor  received  from  the  h^ir  the  money  neces- 
sary to  pay  the  debts.  N.  0.  and  CarroUton  Co.  v.  Kerr,  9  R.  122.  Succession,  VIII. 
(b).  No.  14. 

14.  When  the  demand  on  an  inland  bill  has  been  made  by  the  clerk  of  the  notary,  to 
whom  the  biU  had  been  given  to  make  a  demand,  notices  of  non-payment  made  out  by 
the  notary  and  deposited  in  the  post-office  by  the  clerk,  will  be  good.  FoUain  v.  Dupre 
11  R.  454.     Supra,  YL  (a),  4),  Nos.  10,  14. 

15.  Notice,  orally  delivered  to  an  indorser  at  maturity,  but  afler  business  hours,  that 
the  note  would  be  protested  on  that  day,  unless  it  were  paid  or  some  arrangement  made, 
is  insufficient  to  bind  him.  Written  notice  of  non-payment  and  protest  is  necessary. 
Vnton  Bank  v.  Fonteneau,  12  R.  120.     Infra,  YIII.  (a),  No.  4. 

16.  The  notice  need  not  formally  declare,  that  the  holder  looks  to  the  indorser  for 
payment ;  it  suffices  that  such  inference  may  be  reasonably  drawn  from  the  nature  of 
the  notice.     Barstow  v.  Hiriari,  6  A.  98. 
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17.  It  is  Bufficient  for  the  notice  to  state,  that  the  note  has  been  protested  for  non- 
payment, without  setting  forth  in  express  terms,  that  presentment  for  payment  had  been 
made.     Denegre  v.  Hiriarty  6  A.  100. 

18.  A  notice  is  sufficient,  though  it  do  not  state,  at  what  time  payment  was  due,  in  the 
absence  of  evidence,  that  tlie  indorser  had  indorsed  any  other  note  of  the  maker,  and 
when  there  is  no  reason  to  believe  that  any  doubt  was  left  in  his  mind  as  to  the  dishonor 
of  the  note  in  question,     lb, 

19.  Notice  served  upon  the  maker,  one  of  several  executors  of  the  deceased  indorser, 
is  sufficient.     LewU  v.  BakeweU^  6  A.  859. 

20.  It  is  a  strict  compliance  with  commercial  usage  for  the  bolder  to  give  notice  cnhf 
to  the  party,  from  whom  he  immediately  received  the  note  or  bill,  especially  if  he  be 
ignorant  of  the  residence  of  the  other  parties.  The  party,  thus  noUfied,  will  then  have 
the  right,  by  notifying,  to  fix  the  liability  of,  his  predecessor,  and  so  on  to  the  drawer  or 
first  indorser.      Watson  v.  TempUtonj  11  A.  137. 

See  Mandate,  I.  (c),  Nos.  1, 6, 8.    Ofpences  and  Quasi  Offsncss,  II.  (a),  No.  7. 

(b)   Time  of  Notice, 

1.  Where  the  payee,  the  next  day  after  being  informed  by  his  agent  of  the  dishonor 
of  the  draft;,  mails  notice  to  the  drawer,  the  latter  will  be  bound,  although  notice,  if  sent 
to  him  by  another  channel  from  the  place  where  the  agent  was,  and  the  draft  was  dis- 
honored, would  have  reached  him  earlier.     Duncan  v.  Young,  1  M.  82. 

2.  Reasonable  notice  to  an  indorser  is  a  mixed  question  of  law  and  fact,  dep^iding 
on  the  distance  between  the  residence  of  the  parties,  the  course  of  the  post,  and  the  facil- 
ities of  communication.  Pinder  v.  Nathan^  4  M.  346 ;  Chandler  v.  SterUngy  9  M.  566 ; 
Spencer  v.  Stirling,  10  M.  90. 

3.  Notice  must  be  given  by  the  earliest  ordinary  conveyance,  unless  under  extraor- 
dinary circumstances,  which  may  excuse  a  greater  delay ;  but  the  application  of  this 
rule  must  depend  on  the  proof  of  facts,  which  show  the  course  of  such  conveyances, 
and  the  period  at  which  they  leave  the  place,  from  which  notice  is  to  be  given,  for 
that  to  which  it  is  to  be  sent.  Pinder  v.  Nathan,  4  M.  346;  Spencer  v.  Stirling 
10  M.  90. 

4.  When  a  note  is  protested  on  Saturday,  notice  may  be  given  on  the  Monday  follow- 
ing, but  not  later.     Canonge  v.  Cauchoix,  11  M.  452. 

5.  The  fact,  that  a  note  is  payable  on  demand,  or  that  it  is  of  long  standing,  or  that  it 
was  indorsed  a  long  period  after  maturity,  does  not  take  the  case  out  of  the  general  rule 
requiring  notice  to  be  given  the  day  after  dishonor.  IKll  v.  Martin,  12  M.  183 ;  JS«y- 
nolds  V.  Buford,  3  N.  S.  35. 

6.  Notice  must  be  put  in  the  post-office  the  next  mail  day  after  protest,  otherwise  the 
indorser  is  discharged.     Townsky  v.  Springer,  1  L.  125,  515. 

7.  Notice  by  letters  written  by  the  acceptor  to  the  drawer  on  the  day  the  bills  became 
due,  in  which  he  states  that  they  must  go  back  protested,  is  sufficient  to  charge  him. 
Union  Bank  v.  Grimshaw,  15  L.  321. 

8.  If  a  note  be  presented  in  the  forenoon  of  the  day  it  becomes  dne^  and  payment  be 
refused,  notice  given  in  the  afternoon  is  good.  As  soon  as  payment  is  refused,  the 
paper  is  dishonored,  and  a  party  cannot  complain  that  the  notice  is  premature.  IL  ; 
Deblieux  v.  BuUard,  1  R.  66 ;  Austin  v.  Latham,  19  L.  88 ;  Kerr  v.  Williams,  2  A. 
833. 

9.  Notice  need  not  be  sent  by  the  mail  which  leaves  the  day  of  the  protest ;  but  it 
must  be  deposited  in  the  post-office  in  time  to  go  by  the  first  mail  of  the  succeeding  day. 
McCuUock  V.  Commercial  Bank,  16  L.  566 ;   U.  S.  Bank  v.  Merle,  2  R.  117. 

10.  One  whose  name  is  not  on  a  bill,  though  interested  in  it,  is  not  entitled  to  the 
benefit  of  the  rule  allowing  each  party  a  day  to  send  notice  to  those  before  him.  Bctrker 
V.  Whitney,  18  L.  575. 

11.  Where  a  bill  is  protested  in  Philadelphia  by  a  holder,  not  the  agent  of  plaintiff, 
who  claims  an  interest  in,  but  whose  name  is  not  on,  it,  and  notice  to  the  indorser  resid- 
ing in  New  Orleans  is  sent  to  plaintifiT  residing  in  New  York,  who  transmits  it  to  his 
agent  in  New  Orleans,  to  be  delivered  to  the  indorser  there,  the  latter  will  be  dis- 
charged,    lb. 

12.  One  day  is  allowed  each  party  to  a  bill  or  note  to  notify  his  immediate  indorser 
or  the  drawer.     3, ;  Grand  Gulf  Co,  v.  Barnes,  12  R.  127. 

13.  Notice  may  be  given  on  a  Sunday,  or  day  of  public  rest,  or  holiday ;  but  the  in* 
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dofser  is  not  boaiid  to  open  the  letter  containing  the  notice,  or  to  act  on  it  until  the  next 
dkj.    Zkbhnae  v.  BuHard,  1  R.  66. 

14.  Proof  that  notice  was  deposited  in  the  post-office  at  seven  o'clock,  A.  M.  the  daj 
after  protest,  shows  due  diligence ;  and  it  will  be  presumed,  until  the  contrary  be  shown, 
that  the  notice  was  in  time  to  go  bj  the  mail  of  that  daj.  Oammercial  Bank  y»  £tng, 
dR.243. 

15.  Notice  must  be  given  by  the  earliest  ordinary  conveyance,  unless  under  extraor- 
dinary circumstances  which  may  excuse  a  greater  delay.  Under  stat.  13  March,  1827, 
Na  56,  the  mail  is  pointed  out  as  the  earliest  ordinary  conveyance,  but  such  conveyance 
must  not  be  interrupted  on  the  way  to  its  destination.  Odrmena  v.  Dokerty,  7  K.  59. 
Infra,  (c),  2),  No.  19. 

16.  Where  the  holder  of  an  inland  biU,  on  receiving  the  protested  bill  itself,  gives  no 
notice  to  the  indorsers,  but,  on  receiving  several  days  after  from  the  notary,  by  regular 
coarse  of  mail,  notices,  addressed  to  the  indorsers,  puts  these  into  the  postoffice  the  next 
day,  it  is  insufficient.     N.  0.  Gas  Go,  v.  Brick,  9  R.  119. 

17.  Notice  to  an  indorser  residing  in  the  town  in  which  the  note  is  payable,  two  days 
after  protest,  is  insufficient.     Uniort  Bank  v.  Fonteneau,  12  R.  120. 

18^  An  indorser,  merely  as  agent  for  collection,  is  entitled  to  the  same  time  as  an  or- 
dioaiy  indorser,  to  notify  antecedent  parties ;  notice,  if  put  into  the  post-office  early 
enoogh  for  the  mail  of  the  day  succeeding  that  on  which  he  received  it,  is  in  time. 
Oarmtna  v.  Bank  of  La.,  1  A.  369.     Supra,  (a),  No.  10. 

19.  A  notice  through  an  irregular  channel,  if  it  reach  the  party  as  soon  as  if  regularly 
tranonitted,  is  binding.     Thomas  v.  Marsh,  2  A.  353. 

20.  An  indorser,  who  pays  without  receiving  himself  seasonable  notice,  although  he 
lose  no  time  in  notifying  a  previous  indorser,  cannot  recover  from  the  latter.  Edwards 
V.  Mimxi^,  9  A.  27. 

21.  Each  party  to  a  bill  or  note,  whether  by  indorsement  or  mere  delivery,  has,  in  all 
cases,  until  the  day  after  he  has  received  notice,  to  give  or  forward  notice  to  his  prior 
indorser,  and  so  on,  until  the  notice  have  reached  the  drawer  or  first  indorser.  Watson 
V.  TempleUm,  11  A.  137. 

22.  And,  when  the  distance  is  such  as  to  require  an  interval  of  several  days  for  the 
purposes  of  communication,  then  the  day,  within  which  each  indorser  is  allowed  to  give 
his  notices  in  turn,  will  commence  with  that,  on  which  he  himself  receives  notice.     i&. 

See  act  9  March,  1855,  No.  55.     Pleading,  YI.  (a),  3),  No.  13. 

(c)    Where  Notice  must  he  Sent ;  with  whom  Lefi,  and  how  Addressed. 

\)  In  General 

1.  The  question,  whether  notice  were  left  at  the  proper  place,  is  one  of  fact  for  the 
jury.    Nugent  v.  Mazange,  2  M.  268 ;  infra.  No.  9. 

2.  Where  the  parties  reside  in  the  same  city  or  town,  the  indorser  or  drawer  is  to  be 
notified  personally ;  or  notice  must  be  left  at  his  residence  or  place  of  business.  But, 
in  the  latter  case,  if  he  be  not  in,  notice  may  be  left  either  with  a  clerk  or  colored  per- 
son staying  there ;  or  the  notice  may  be  simply  left  on  a  desk,  or  thrust  under  the  door. 
8  N.S.  587  ;  4  N.  S.  227  ;  6  L.  730  ;  14  L.  494;  15  L.  51,  113,  115,  544  ;  2  R.  117 ; 
8  R.  261  ;  1  A.  95.     Infra,  VIII.  (c),  Nos.  14,  17,  34. 

8.  Where,  on  going  early  in  the  morning  to  defendant's  house  to  deliver  a  notice,  the 
notary's  clerk  found  the  house  closed,  and  a  black  man,  who  seemed  to  be  a  servant  of 
the  family,  standing  before  the  door,  who  told  him  that  the  family  were  not  up,  and  the 
derk  handed  the  notice  to  him,  it  was  held  insufficient,  defendant  proving  that  the  black 
man  was  not  in  any  way  connected  with  the  family.  Dufour  v.  Morse,  9  L.  334 ; 
U.  S.  Bank  v.  Merle,  2  R.  117. 

4^  The  rules  in  the  code  of  practice,  for  the  service  of  judicial  citations,  have  no  ap- 
phcatton  to  the  service  of  notice  of  protests.     Jorus  v.  Mansker,  15  L.  54. 

5.  Where  the  indorser,  a  non-resident,  is  present  at  the  place,  and  time,  of  protest, 
notice  to  him  there  b  sufficient     Austin  v.  Latham,  19  L.  88. 

6.  Notice,  left  with  the  mate  on  board  a  brig  commanded  by  the  indorser,  is  sufficient. 
lb. ;  sypra,  No.  2. 

7.  Notice  may  be  given  either  personally  or  by  transmission  through  the  mail ;  the 
former  dispenaea  with  the  latter.     Ifme  v.  Brazeale,  19  L.  457. 

8.  One  who  seeks  to  render  an  indorser  liable,  under  act  13  March,  1818.  No.  39,  (no 
opinion  bdng  expressed  as  to  whether  that  statute  be  still  in  force,)  must  show  notice  of 
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protest,  in  due  time,  at  the  maker's  elected  domicil,  which,  hj  legal  intendment,  becomes, 
pro  hoe  vice,  the  indorser's  domicil,  unless,  under  §  3,  he  have  elected  another  above  his 
signature.  Union  Bank  v.  Smith,  9  R.  75.  [7%«  act  of  1818  ti?<u  repealed  by  ad^ 
March,  1828,  §  25,  No,  83.     Courts,  IL  (g),  1),  No.  10.] 

9.  Under  some  circumstances,  the  question  of  notice  is  one  of  law  and  fiict ;  but,  when 
there  is  no  dispute  about  the  facts,  it  is  a  question  of  law  alone  for  the  court  to  deter- 
mine.    FoUain  v.  Dupri,  11  R.  471 ;  Somerville  v.  Young,  3  A.  290. 

10.  Where  no  inquiry  is  made  of  the  maker,  or  his  syndic,  or  a  person  of  the  same 
surname  with  the  indorser,  but  the  initial  letter  of  whose  first  name  is  differently  printed 
in  the  city  directory,  sufficient  diligence  is  not  used,  to  ascertain  the  residence  of  an  in- 
dorser living  in  the  city  where  the  note  was  payable.      Vance  v.  Depau,  2  A.  16. 

11.  Notice,  left  at  the  indorser's  counting-room,  with  a  person  who  declared  himself 
to  be  his  agent,  having  been  left  at  the  proper  place,  cannot  be  affected  by  proof  that  the 
person  with  whom  it  was  left  was  not  the  indorser's  agent.  Jacobs  v.  Ihimerf  2  A 
964. 

12.  Where  the  indorser,  formerly  a  shipping  master,  had  kept  no  office  of  late  years, 
though  still  at  times  engaged  in  the  business,  and,  his  name  not  being  found  in  the  direc- 
tory, the  notary  went  to  the  quarter  of  the  city  where  his  office  had  been,  and  inquired 
at  a  shipping  office,  the  clerk  of  which  informed  him,  that  the  indorser  formerly  staid 
there,  but  had  left  a  few  days  before,  and  was  to  be  found  he  knew  not  where ;  aind  the 
notary,  after  inquiring  at  the  sailor  boarding-houses  in  the  neighborhood  and  elsewhere 
without  success,  thereupon  deposited  the  notice  in  the  post-office  of  the  city,  where  the 
indorser  resided,  it  was  held  sufficient.     Peet  v.  Zandere,  6  A.  364. 

13.  The  rules,  prescribing  the  diligence  to  be  used  in  communicating  notice,  are 
founded  in  general  convenience,  and  should  be  interpreted  and  applied,  so  as  to  impede, 
as  little  as  possible,  consistently  with  the  safety  of  parties,  tbe  circuUition  of  eommerdal 
paper.     Bank  of  Im:  v.  ToumiUon^  9  A.  132. 

2)  Notice  by  Mail 

1.  Notice,  deposited  in  the  post-office,  addressed  to  an  indorser,  living  seven  leagues 
from  the  city,  is  sufficient.     Lantutse  v.  Massicot,  3  M.  261. 

2.  Under  the  general  commercial  law  prevalent  in  most  of  the  states,  the  post-office  is 
to  be  used  as  a  means  of  conveyance,  not  as  a  place  of  deposit;  and  a  notice  directed  to 
a  party  at  the  post-office  of  the  city  or  town,  in  which  the  protest  is  made,  and  in  which, 
or  the  neighborhood  of  which,  he  resides,  and  deposited  there,  although  such  office  be 
the  nearest,  and  that  from  which  he  receives  his  letters,  would,  under  the  lex  mercaioria, 
be  insufficient.  And  such  formerly  was  the  law  of  this  state ;  but  it  seems  to  have  been 
qualified  by  act  13  March,  1827,  §  2,  No.  56.  5  N.  S.  139,  158,  360 ;  6  N.  S.  508 ;  7 
N.  8.  492  ;  14  L.  392  ;  1  R.  572 ;  7  R.  57 ;  9  R.  122,  151 ;  infra,  Nos.  11,  49. 

3.  When  notice  is  sent  to  an  office  where  an  indorser  resides,  it  lies  with  him  to 
show  that  there  is  in  the  parish,  or  elsewhere,  another  nearer  his  residence.  Teatwan  v. 
Erwin,  5  L.  265  ;  Medley  v.  Voris,  2  A.  140  ;  Knox  v.  Buhkr,  7  A.  42.  Pleading, 
V.  (b),  5),  B,  Nos.  6,  10. 

4.  The  act  13  March,  1827,  No.  56,  does  not  change  the  general  commercial  law  in 
regard  to  the  diligence  to  be  used  in  serving  notices,  but  merely  provides  a  new  mode  of 
proving  such  diligence.  This  act  cannot  be  understood  as  pointing  out  the  degree  of 
diligence  to  be  'used.  It  merely  instructs  the  notary  how  to  proceed,  where  the  indorser 
resides  in  another  place  than  that  of  the  protest,  leaving  him  to  ascertain  where  the  no- 
tices are  to  be  addressed.  6  L.  730 ;  7  L.  11  ;  15  L.  54 ;  3  R.  166 ;  6  R.  500 ;  II  R. 
468 ;  1  A.  95,  369  ;  3  A.  272  ;  11  A.  189;  8  L.  171.     Jnfra,  VIIL  (c).  No.  5. 

5.  Notice  to  an  indorser  residing  in  New  Orleans,  put  into  the  post-office  of  that  place, 
without  showing  that  the  notary  used  due  diligence  to  find  his  domicil,  is  insufficient. 
Miranda  v.  Oiiy  Bank,  6  L.  744 ;  Porter  v.  Boyle,  8  L.  171. 

6.  Under  act  13  March,  1827,  when  the  notary  certifies,  that,  after  diligent  in- 
quiry for  the  indorser's  residence,  he  was  unable  to  find  it,  and  lodged  the  notice  in  the 
nearest  post-office,  addressed  to  him  at  the  place  where  the  contract  was  made,  this  will 
be  equivalent  to  personal  notice.  Preston  v.  Daysson,  7  L.  11 ;  Vigers  v.  Carion^  14  Li. 
89  ;  Peyroux  v.  Davis,  17  L.  484;  infra.  No.  20. 

7.  When  there  are  more  offices  than  one  in  a  parish,  a  notice  is  properly  directed  to 
that  which  is  nearest  the  indorser's  residence,  and  at  which  he  is  in  the  habit  of  receiv- 
ing his  letters.      Gale  v.  Kemper,  10  L.  209. 

8.  When   there  are  several  offices  through  which  an  indorser  receives  his  letters  in- 


BILLS  AND  NOTES,  VII.  (c),  2).  201 

differentij,  notice  must  be  sent  to  the  one  nearest  his  residence.  But  the  rule  of  the 
ooiDDiercial  law,  with  regard  to  notices,  is,  so  far  as  it  requires  notice  to  be  sent  to  the 
nearest  office,  subject  to  many  exceptions,  one  of  which  is,  where  the  party  to  be  notified  is 
in  the  habit  of  receiving  his  letters  at  amore  distant  office,  or  bj  a  more  circuitous  route, 
and  that  fact  is  known.  The  great  object  of  the  law  is  to  give  notice  in  as  speedy 
and  oonveoieot  a  manner  as  can  be  done ;  and  when  there  is  a  reasonable  compliance 
with  this  rule,  it  is  sufficient  15  L.  33  ;  16  L.  20  ;  1  R.  107  ;  6  R.  78,  90 ;  9  R.  122, 
ISO,  428;  11  R.  454;  12  R.  152,  231  ;  2  A.  791 ;  7  A.  129  ;  9  A.  132. 

9.  Notice  deposited  in  the  principal  post-office  of  a  parish,  not  addressed  to  the 
iodoner  at  his  domicil,  which  was  twenty  miles  distant,  and  five  miles  from  whose  dom- 
icil  there  was  another  office,  is  insufficient.  But,  where  another  notice  of  the  same  pro- 
test by  a  private  conveyance  reached  the  indorse r,  as  soon  as  if  properly  directed  by 
mail,  he  will  be  bound.  Foreman  v.  Wtkoff,  16  L.  20 ;  Commercial  Bank  v.  Bouth^  7 
A.  129. 

10.  Notice,  addressed  to  an  indorser  at  the  office  nearest  his  residence,  is  sufficient 
Qoder  the  commercial  law,  or  under  stat  13  March,  1827,  §  2,  No.  56.  Nothing 
more  is  necessary,  though  the  party  notified  do  not  live  in  the  place  where  the  office  is 
situated.  No  other  designation  of  '*  the  domicil  or  usual  place  of  residence  **  of  the  in- 
doreer  is  necessary ;  nor  is  the  omission  of  the  name  of  the  parish  in  which  the  office  is 
situated,  material,  where  the  address  is  sufficient  to  insure  the  transmission  of  the  notice 
to  the  proper  office.     16  L.  308  ;  9  R.  125,  161,  243  ;  1  A.  269  ;  2  A.  331,  351. 

11.  Notice  to  an  indorser,  put  into  the  office  at  the  place  where  the  note  was  payable, 
and  at  which  he  usually  received  his  letters,  or  which  was  nearest  his  residence,  addressed 
to  him  there,  is  insufficient  by  the  law  of  Mississippi.  Otherwise,  in  this  state,  since 
act  13  March,  1827,  if  the  address  be  in  accordance  with  the  act.  Glenn  v.  TMttk^  1  R. 
572;  Duncan  v.  Sparrow^  3  R.  167 ;  Harris  v.  Alexander,  9  R.  151. 

12.  Notice  must  be  directed  to  the  office  nearest  the  party's  residence.  Even  where 
be  has  been  in  the  habit  of  receiving  his  letters  at  different  offices,  and  is  proved  to 
hare  had  a  box  in  the  roost  distant  of  the  two,  notice  directed  to  the  latter  wiU  be  bad. 
Mnhanics*  Bank  y.  Compton,  3  R.  4 ;  Nicholson  v.  Marders,  lb.  242 ;  FoUain  v.  ZH«- 
jwe,  11  R.  473. 

13.  Where  the  party  does  not  reside  where  the  protest  was  made,  the  act  of  1827, 
12,  requires,  ^rsf,  that  the  notice  be  put  into  the  office  nearest  where  the  protest  was 
made,  and  secondly^  that  it  be  addressed  to  the  party,  at  his  domicil,  or  usual  place  of 
residence;  and  the  omission  of  either  will  be  fatal.  Duncan  v.  Sparrow^  3  R.  164; 
Fmman  v.  Wikoff,  1 6  L.  20 ;  Priestleff  v.  Bisland,  9  R.  428. 

14  A  notice  addressed  to  a  party,  at  the  office  from  which  he  receives  his  letters,  and 
the  one  nearest  his  residence,  or  addressed  to  him  without  indicating  any  particular  place, 
and  deposited  in  such  office,  does  not  satisfy  act  13  March,  1827,  §  2,  No.  56.  The 
notice  must,  in  addition,  be  addressed  to  him  at  his  domicil,  or  usual  place  of  residence. 
&. ;  Harris  v.  Alexander,  9  R.  151. 

15.  Where  a  party  resides  at  two  places  alternately,  being  generally  at  one  during 
ooe  portion  of  the  year,  and  at  the  other  during  the  rest,  but  goes  frequently  from  one 
to  the  other,  notice  directed  to  either  will  be  sufficient.  Exchange  Co,  v.  Boyce,  3  R. 
307. 

1 6.  Notice  must  be  sent  to  the  nearest  post-office,  though  it  be  in  another  parish  or 
state.    PoOard  v.  Cook,  4  R.^00 ;  infra,  Nos.  23,  31. 

17.  Notice  addressed  to  ^  A,  of  the  parish  of,"  (stating  the  parish  of  his  residence,) 
'"at  the  post-office  at,"  (mentioning  the  office  at  which  he  was  in  the  habit  of  receiving 
his  letters,)  and  deposited  in  that  office,  it  being  the  place  where  the  protest  was  made, 
sati^ies  act  1827,  §  2,  Na  56.  The  addition  of  the  words  "^  at  the  post-office  at  — ,"  does 
not  afiect  the  sufficiency  of  the  direction.     Mechanics*  Bank  v.  Jemison,  6  R.  90. 

18.  A  notice  simply  directed  to  an  indorst;r,  as  in  a  particular  parish,  when  there  are 
Kvend  post-offices  in  it,  and  the  one  at  the  seat  of  justice  is  not  the  nearest  his  resi- 
dence, is  insufficient.     Becnd  v.  TowmUUm,  6  R.  500 ;  FoUain  v.  Dupre,  11  R.  474. 

19.  Notice,  instead  of  being  directed  to  the  indorser  at  the  office  where  he  usually 
received  his  letters,  was  directed  to  that  office,  under  cover  to  the  holder,  who  received 
the  notice,  and,  the  next  day,  deposited  it  in  the  same  office,  directed  to  the  indorser 
there;  held,  that  the  notice  was  insafficient  under  stat.  13  March,  1827 ;  and  that  where 
the  mail  is  resorted  to  as  the  earliest  ordinary  conveyance,  such  conveyance  roust  not 
be  interrupted.     Carmena  v.  Doherty,  7  R.  57  ;   Carmena  v.  Bank  of  La.,  1  A.  369. 

20.  Where,  afler  due  diligence,  a  notary  cannot  ascertain  the  indorser*s  residence, 
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notice  must  be  put  in  the  office  nearest  the  place  of  protest,  addressed  to  him  at  the 
place  where  the  note  or  bill  appears,  from  its  face,  to  have  been  drawn.  Notice  in  a 
letter  addressed  to  him,  and  left  at  a  subsequent  indorser^s  domicil,  is  insufficient*  Act 
1827,  §  3,  No.  56 ;  Palmer  v.  Lee,  7  R.  537. 

21.  Where  an  indorser,  who  resides  alternately  in  different  parishes,  and  has  not  de- 
clared, according  to  law,  his  intention  of  fixing  his  domicil  in  either,  is  in  the  habit  of 
receiving  his  letters  and  papers  at  the  two  offices  nearest  his  different  places  of  residence, 
a  notice  sent  to  either  will  suffice.     Crawford  v.  ReadL^  9  R.  243.     DosnciL,  I.  No.  13. 

22.  Where  notice  to  an  indorser,  deposited  in  an  office  in  the  parish  of  his  residence, 
is  addressed  to  him  there,  tnd  an  office  in  an  adjoining  parish,  the  latter  being  the  near- 
est his  residence,  the  insertion  of  the  word  via  will  not  render  the  notice  bad.  N,  0. 
and  CarrolUan  Co.  v.  Batlif,  10  R.  37. 

23.  The  provisions  of  stat  13  March,  1827,  with  regard  to  notices,  are  the  same  as 
those  of  the  commercial  law.  The  domicil  of  a  citizen  being,  C.  C.  42,  the  parish  in 
which  he  habitually  resides  and  has  his  principal  establishment,  notice  must  be  directed 
to  him  there,  or  sent  to  some  office  within  the  parish,  unless  there  be  one  nearer  his 
actual  residence  in  an  adjoining  parish  or  state,  in  which  case  it  may  be  directed  to  the 
latter,  his  domicil  being  mentioned.     Foilain  v.  Dupre,  11  R.  454. 

24.  Where  an  indorser  has  declared  ^  that  his  residence  is  the  parish  of  S ^y"  and, 

by  the  regulations  of  the  post-office,  all  letters  directed  to  that  parish,  without  specifying 
any  particular  office,  are  sent  to  one  from  which  he  usually  receives  his  letters,  a  notice 
directed  to  that  parish  will  be  sufficient.     lb, 

25.  It  is  not  absolutely  necessary  that  notice  should  be  directed  to  an  indorser  at  the 
office  nearest  his  residence,  when  he  receives  his  letters  and  papers  from  two  offices, 
and  the  difference  in  their  distance  from  his  residence  is  but  little.  In  such  case,  notice 
directed  to  either  will  be  good.     lb.;  I^.  0.  Canal  Co.  v.  Briggn,  12  R.  175. 

26.  A  notice  sent  to  the  office  where  the  indorser  usually  received  his  letters  and 
papers  at  the  time  of  protest,  in  the  parish  in  which  he  resided,  is  sufficient ;  though 
there  be  another  office  in  an  adjoining  parish,  nearer  his  residence,  where,  at  a  previous 
period,  he  had  been  in  the  habit  of  receiving  his  letters  and  papers,  there  being  no 
evidence  that  he  continued  to  receive  any  there  at  the  date  of  protest.  Grand  Gu^  Co. 
V.  Jbme«,  12  R.  128. 

27.  Where  the  indorser  has  directed  all  letters  addressed  to  him  to  be  sent  to  a  par- 
ticular office,  notice  put  into  that  office,  and  addressed  to  him  there  will  be  sufficient, 
though  it  be  not  the  nearest  his  residence.     Carmena  v.  Bank  of  La.^  1  A.  369. 

28c  Where  the  notary  states,  that  he  made  diligent  inquiry  for  the  indorser's  domicil, 
but  does  not  state  that  he  made  any  attempt  to  ascertain  at  what  office  notice  should  be 
addressed,  due  diligence  is  not  shown.     N.  O.  Cantd  Co.  v.  .firy,  2  A.  303. 

29.  When  an  indorser  does  not  reside  in  the  town  where  the  note  is  payable,  but 
receives  his  letters  and  papers  from  the  office  there,  notice  put  into  that  office,  addressed 
to  him  at  his  domicil,  or  that  place,  though  not  intended  to  be  forwarded  by  mail,  will 
be  sufficient.  So,  also,  if  the  notice,  not  being  addressed  to  any  particular  place,  would, 
under  the  usages  of  the  post-office,  remain  there,  it  will  be  sufficient  2  A.  326, 351, 
352  ;  8  A.  170. 

30.  Notice  addressed  to  the  indorser  at  a  village,  the  office  in  which  was  nearest  bis 
residence,  mentioning  the  parish  and  state,  is  sufficient  under  stat.  13  March,  1827,  §  2, 
requiring  notice  to  be  addressed  to  the  party,  "•  at  his  domicil,  or  usual  place  of  resi- 
dence.'*     Union  Bank  v.  Morgan,  2  A.  418. 

31.  Notice  to  an  indorser,  residing  in  a  parish  in  this  state,  addressed  to  him  at  the 
office  nearest  his  residence,  though  in  another  state,  in  the  absence  of  any  proof  of  his 
usually  receiving  his  letters  and  papers  at  a  more  distant  office,  is  sufficient,  chough  his 
domicil  be  not  mentioned  in  the  address.  lb.  ;  PluaUeri  Bank  v.  Bom,  2  A.  430 ;  Har- 
rison V.  Bowen,  16  L.  284;  supra,  No.  16. 

32.  Any  address  of  a  notice,  which  will  insure  its  transmission  to  the  proper  office,  is 
sufficient.  It  need  not  be  addressed  to  the  office  at  which  the  party  is  in  the  habit  of 
receiving  his  letters,  eo  nomine.  If  it  be  so  addressed  that^  in  the  ordinary  course  of 
transportation  by  mail,  it  would  go  to,  and  be  retained  at,  that  office,  it  is  sufficient.  Cfii- 
izens'  Bank  v.  WaUcer,  2  A.  792 ;  Ledoux  v.  Morgan,  3  A.  344. 

33.  Inquiry  for  the  indorser's  residence  by  the  notary,  from  the  cashier  of  the  bank 
where  the  note  is  payable,  and  by  which  it  is  held  as  agent,  is  not  due  diligence,  and 
will  not  excuse  the  omission  to  address  a  notice,  deposited  in  the  post-office,  to  the  in- 
dorser*s  domicil  or  place  of  business.     Union  Bank  v.  King,  2  A.  928. 
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34.  Where  there  are  two  offices,  one  four  miles  from  the  indorser's  residence,  but 
across  a  wide  and  rapid  river,  and  the  other  six  miles,  but  on  the  same  side  of  the  river, 
and  it  is  not  proved  that  he  receives  his  letters  from  either  exclusively  or  uniformly, 
notice  directed  to  the  latter  will  be  good.  In  the  absence  of  evidence  to  justify  it,  an 
address,  generally,  to  the  parish  of  the  indorser's  domicil,  is  not  sufficient.  Bank  of  La* 
V.  Qoiri,  3  A.  272. 

35.  Where  the  indorser  of  negotiable  {>aper  qf  a  short  date  in  the  county  of  his  late 
domieil,  which  the  holder  had  reason  to  believe  was  still  such,  pleads  that  notice  was 
improperly  sent,  he  must  show  not  only  that  he  had  abandoned  his  former,  and  acquired 
a  new,  domicil,  but  also  that  he  had  given  reasonable  publicity  to  the  fact,  and  lefl  behind 
him  reasonable  means  of  ascertaining  his  new  domicil.     Somerville  v.  Toung^  3  A.  290. 

36.  Where  notice  is  addressed  according  to  information  derived  from  the  city  factor 
of  the  party  notified,  due  diligence  will  be  considered  as  used  to  ascertain  the  proper 
address.    Ledoux  v.  Morgan,  3  A.  344 ;  infra,  No.  46. 

37.  Reasonable  difigenoe  to  ascertain  an  indorser's  residence  will  excuse  the  want 
of  proper  notice ;  it  is  not  required  that  the  diligence  be  successful.  N,  0.  Canal  Bank 
v.  Morgan,  3  A  356.     Infra,  (d),  1),  Nos.  6,  9. 

38.  The  act  1827,  §  3,  No.  56,  does  not  require  notice  to  be  addressed  to  the  place 
where  the  note  or  bill  is  drawn,  when  the  notary's  information,  as  to  the  indorser^s  resi- 
dence, may,  from  its  character,  be  reasonably  believed.     lb, 

39.  When  the  indorser's  death  is  known,  notice,  addressed  to  him,  is  bad ;  it  should 
be  addressed  to  his  executor,  whom,  however,  if,  though  defective,  it  reach  or  come  to 
the  knowledge  of,  the  succession  is  bound.  So,  notice,  under  such  circumstances,  ad- 
dressed to  the  deceased,  if  served  on  the  executor  at  his  dwelling,  is  sufficient.  La. 
StaU  Bank  v.  DumartraU,  4  A.  483.     Supra,  (a),  Nos.  11,  12,  13. 

40.  Where  the  indorser  is  not  shown  to  have  had,  at  the  maturity  of  a  biU  payable  in 
this  state,  a  permanent  residence  here,  where  he  does  business  during  winter,  returning 
to  the  north  in  summer,  notice  to  him  there,  during  his  absence,  addressed  as  he  had  re- 
quested a  witness  to  direct  his  letters,  with  proof,  that  he  received  a  private  letter  to  the 
same  addressy  informing  him  of  the  protest,  will  be  sufficient.  McKenzie  v.  Ward,  4  A. 
572. 

41.  It  is  sufficient,  that  the  name  and  address  of  the  indorser  be  on  the  outside  of  the 
letter  of  notice,  although  not  addressed  to  him  on  its  face.     Denegre  v.Iltriart,  6  A.  100. 

42.  Notice  addressed  to  an  indorser  ^  at  the  parish  of  C,"  in  which  he  resides,  will 
be  sufficient,  under  act  1827,  when  there  is  no  post-office  in  the  parish  and  he  resides  in 
00  town  or  Tillage.     Commercicd  Bank  v.  Routh,  7  A.  129, 

43.  A  notice  directed  to  defendant,  '*  at  the  parish  of  St.  Charles,  opposite  the  red 
chorch,"  although  there  be  no  post-office  at  that  point,  will  be  sufficient,  when  it  appears, 
that  a  letter  addressed  to  defendant,  ^  parish  of  St  Charles,"  would  have  gone  to  a  post- 
offioe  the  nearest  to  that  point,  which  was  the  principal  one,  where  letters  directed  like 
the  present  notice,  were  sent,  and  to  which  most  letters  [directed  to  defendant  or  that 
pansh  f ]  were  sent    Barker  v.  FuUerton,  1 1  A.  25. 

44.  The  holder  is  not  bound  to  make  public  proclamation  or  to  incur  the  useless  ex- 
pense of  advertising  for  information  concerning  the  residence  of  the  drawer,  whose  dom- 
icil is  in  another  state.     Watson  v.  Templeton,  11  A.  137. 

45.  So,  when,  after  diligent  inquiry  of  several  persons,  and  especially  the  party  from 
whom  he  had  received  the  bill,  the  holder,  being  unable  to  obtain  positive  information  of 
the  dmwer^s  residence,  mistakes  it,  or  gives  the  notice  a  wrong  direction,  his  remedy 
against  the  drawer  will  not  be  lost.     lb, 

46.  When  the  notary,  having  no  knowledge  himself  of  the  drawer's  residence,  inquires 
ibr  it  from  the  latter^s  factors,  who  are  ako  the  acceptors,  and  from  them  receives  un- 
equivocal information,  upon  which  he  acts  with  all  proper  diligence,  and,  a  few  days 
afterwards,  gaining  other  information  of  the  drawer's  residence,  despatches  another 
notice  to  the  place  designated,  even  though  misled  by  the  acceptors,  h^  will  have  exer- 
ci^  such  reasonable  diligence  as  to  excuse  the  want  of  notice.  Eager  v.  Brovm,  11  A. 
625. 

47.  A  want  of  notice  discharges  the  drawer,  unless  it  be  shown,  that,  upon  the  ex- 
ercise of  due  diligence,  his  domicil  could  not  be  ascertained.  Garry  v.  Berlong,  11 
A.  634. 

48.  So,  where  notice  was  misdirected,  and  it  does  not  appear,  that  the  notary  made 
any  inquiry,  or  used  any  diligence  whatever  to  ascertain  the  drawer's  residence,  the 
Utter  will  be  released.    Nor  will  it  make  any  difiPerence,  that,  in  consequence  of  the 
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notary's  death,  it  is  impof^sible  to  Rhow  what  steps  he  took  to  ascertain  the  drawei^s  resi- 
dence,    lb. 

49.  A  notice,  mailed  at  the  office  where  the  indorser  osoallj  received  his  letters  at 
the  time  of  protest,  is  sufficient,  although  there  be  nearer  his  residence  another  office,  at 
which  he  is  not  shown  to  have  been  in  the  habit  of  receiving  them.  Grieffy,  McDanid, 
14  A.  160. 

(d)  Neceuity  and  Jfaiver  of  Notice, 
I)  In  GmeraL 

1.  Proof  of  notice,  or  something  equivalent,  is  essential  to  a  recoveiy  against  an  in- 
dorser or  the  drawer.  7  M.  562;  9  M.  585  ;  10  M.  707 ;  8  L.  552 ;  7  R.  451 ;  11  R. 
213  ;  9  A.  235.     Supra,  (a). 

2.  In  giving  notice  to  the  drawer,  the  same  strictness  is  not  required  in  an  order  not 
negotiable  as  one  that  is.     Souhercase  v.  CaldtoeB^  8  M.  715. 

3.  Where  negotiable  paper  belonging  to  a  firm  is,  after  its  dissolution,  transferred 
without  authority  by  a  partner,  he  will  be  bound  to  the  transferee  as  on  an  original  con- 
tract, and  cannot  invoke  the  ordinary  rules   relative  to  notice   in  negotiable  paper. 

Walker  v.  McMicken,  9  M.  194. 

4.  It  is  not  sufficient  to  excuse  want  of  notice,  that  the  indorser  was  not  injured  by  the 
neglect.     HiU  v.  Martin,  12  M.  177. 

5.  The  indorsee  cannot  write  over  a  blank  indorsement  an  obligation  dispensing  with 
the  necessity  of  due  diligence  in  making  demand  and  giving  notice.     lb. 

6.  Notice  should  always  be  given  the  indorser ;  if  his  residence  be  unknown,  it  shonid 
be  shown  that  due  diligence  has  been  used  to  dkoover  it.  McLanahan  v.  Brandon,  I 
N.  S.  321.     Supra,  (a)  ;  (c),  2),  Nos.  37,  44,  47. 

7.  Where  a  debtor  gives  his  creditor  an  order  on  a  third  person  for  money,  the  ex- 
pected proceeds  of  an  execution,  it  is  necessary  to  show  a  demand  and  notice  of  non- 
payment within  a  reasonable  time.     Benderson  v.  Chriffin,  3  N.  S.  403. 

8.  An  indorser,  who,  as  a  party  to  the  act,  by  which  the  note  is  made  and  a  mortgage 
securing  it  transferred,  agrees  to  pay  it,  is  not  entitled  to  notice  as  an  indorser  of  com- 
mercial paper.     Martel  v.  Tureaud,  6  N.  S.  120. 

9.  Due  diligence  must  be  used  to  discover  an  indorser  the  day  after  protest,  and,  if 
unsuccessful,  need  not  be  repeated.  But  if  he  be  met  aflerwards,  or  his  residence  dis- 
covered, he  is  entitled  to  notice.     Ganonge  v.  La,  State  Bank,  7  N.  S.  585. 

10.  The  fact  of  an  accommodation  indorser  taking  a  mortgage  from  the  maker  to  in- 
demnify him  against  loss,  does  not  dispense  with  due  and  legal  notice  ;  still  less  can  it 
revive  a  liability  already  extinguished  by  the  want  thereof.  JDufour  v.  Marge,  9  L. 
834 ;  Peets  v.  WtUon,  19  L.  478. 

11.  A  party,  who  binds  himself  on  the  back  of  a  note  to  pay  it  at  a  particular  date,  if 
not  paid  sooner  by  the  maker,  is  not  entitled  to  notice  as  an  indorser.  N%choU$  v.  Mar- 
ihall,  10  L.  112.     Judgment,  V.  (a),  1),  No.  19. 

12.  An  order  by  a  principal  abroad  on  her  agent  here  to  pay  a  certain  sum  to  a  third 
person  with  the  usual  interest,  is  nothing  more  than  a  promise  to  pay  the  amount  with 
interest,  on  presentation  of  the  order  at  the  place  of  pityment,  and,  on  the  agent's  default, 
the  principal  is  alone  bound,  and  not  entitled  to  notice.  Paydras  v.  Delamare,  13 
L.  101. 

13.  Defendant,  who  guarantees  a  note  made  and  payable  here,  to  which  he  is  not  a 
party,  will  be  regarded  as  a  surety  of  the  makers,  although  unacquainted  with  his  en- 
gagement ;  and,  so,  liable  without  notice,  and  according  to  the  civil  code.  C.  C  3004, 
3007  ;   Gasquet  v.  Thani,  14  L.  506. 

14.  An  indorser,  who  executes  a  mortgage,  and  employs  such  terms  as  clearly  indi- 
cate his  intention  absolutely  to  secure  the  debt  at  its  maturity,  will  be  bound  without  any 
steps  taken  to  fix  his  liability.     Shoover  v.  Glasscock,  16  L.  242. 

15.  An  indorser,  who,  by  a  verbal  agreement  with  the  payee,  is  to  be  liable  only  in 
case  payment  cannot  be  obtained  from  the  maker,  is  but  a  surety,  and,  so,  not  entitled  to 
the  strict  notice  required  to  charge  an  indorser  under  the  commercial  law.  Wall  v. 
Bry,  1  A.  312. 

16.  Notice  to  the  maker  of  a  note,  payable  at  a  particular  place,  is  unnecessary. 
Bradford  v.  Cooper,  1  A.  325  ;  Bank  of  La.  v.  Lawless,  3  A.  129. 

■  17.  The  accommodation  indorser  of  a  note,  made  by  a  purchaser  at  a  succession  sale, 
is  entitied  to  the  same  notice  as  any  other  indorser,  although  be  have  signed  the  proces- 
verbal  of  adjudication  as  surety  of  the  purchaser.     Braux  v.  LeMaine,  10  A.  97. 
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18.  A  drawer,  whose  draft,  not  given  for  bis  accommodation,  the  drawee  has  promised 
to  paj  at  maturity,  is  entitled  to  notice.     Bank  of  La.  t.  Morgan^  13  A.  598. 

19.  The  fact,  that  a  draft  is  payable  at  a  particular  place,  does  not  of  itself  release 
the  bolder  from  the  necessity  of  making  a  demand  there,  and  giving  notice  to  the  drawer 
or  indorser.     lb. ;  Bcmk  of  La,  v.  Hwison,  13  A.  600. 

20.  An  accommodation  indorser,  wno,  as  payee,  is  a  necessary  party  to  the  instru- 
ment, is  entitled,  although  but  a  surety,  to  the  same  notice  as  any  other  indorser.  Ball 
T.  Grtaud^  14  A.  305. 

2)  Waiver. 

1.  A  subsequent  promise  to  pay  is  a  waiver  of  the  want  of  notice.  Dehuy$  v.  MoUere, 
3  N.  S.  320.     hifra,  3),  Nos.  5,  6,  15. 

2.  A  waiver  of  the  want  of  notice  should  be  clearly  and  unequivocally  shown.  Thus, 
the  offer  of  an  indorser,  on  payment  being  demanded  of  him,  to  indorse  another  note,  is  no 
evidence  of  waiver  of  notice.  Laporte  v.  Landry,  4  N.  S.  125 ;  5  N.  S.  360.  Evi- 
dence, III.  (a).  No-  8. 

3.  A  promise  by  the  drawer,  when  verbally  notified  of  the  drawee's  refusal  to  pay 
the  bill,  waives  his  right  to  the  usual  protest  and  notice.     Jves  v.  Eastin,  6  L.  16. 

4.  An  indorser,  who,  before  maturity,  attends  a  meeting  of  the  maker's  creditors,  and 
assumes  the  quality  of  a  creditor  on  the  note,  does  not  thereby  waive  demand  and  notice. 
Miranda  v.  Oity  Bank,  6  L.  744. 

0.  A  woman,  though  married  after  her  indorsement,  cannot,  without  her  husband's 
consent,  waive  notice.     Marshall  v.  Overhay^  10  L.  1*63.     Marriage,  VIII.  (b),  No.  5. 

6.  An  indorser,  who,  at  maturity,  writes  on  the  note,  "  I  hereby  waive  the  formality 
of  protest,  and  hold  myself  equally  bound,"  %  not  entitled  to  further  notice.  Oarmena 
V.  Mix,  15  L.  165. 

7.  When  the  drawer,  whose  only  notice  of  non-payment  is  a  statement  in  the  accep- 
tor's letters  to  him,  that  the  draft  would  be  protested,  afterwards  acknowledges,  and 
promises  to  pay,  the  debt,  this  will  be  regarded,  either  as  an  admission  of  the  validity, 
or  waiver  of  the  notice.  Union  Bank  v.  Grimshato,  15  L.  321 ;  Oglesby  v.  Stacy,  10 
A  117.     Infra,  VIIL  (d),  No.  4. 

8.  Negotiations  with  an  indorser  before  maturity,  which  may  or  may  not  ripen  into 
an  agreement,  cannot  be  considered  as  a  waiver  of  the  formalities  necessary  to  fix  his 
responsibility.     McMakan  v.  Grant,  16  L.  479. 

9.  Where  the  indorsers  write  on  the  note  before  maturity,  ^  we  hereby  waive  protest, 
and  acknowledge  ourselves  as  fully  bound  for  the  within  note  as  if  the  same  were  regu- 
larly protested,"  it  is  a  waiver  of  protest  and  demand  of  payment,  the  words  "  regularly 
protested,''  importing  a  protest  made  on  due  demand  ;  but  it  does  not  dispense  with  no- 
tice of  non-payment.  A  waiver  of  protest  is  not  a  waiver  of  notice  of  non-payment 
Such  agreements  must  be  construed  strictly.  Ih, ;  Wall  y.'  Bry,  1  A.  312;  Ball  v. 
Greaudy  14  A.  305  ;  Bird  v.  LeBlanc,  6  A.  470.     Supra,  V.  (b),  No,  6. 

10.  A  waiver  of  protest,  written  on  the  note  before  maturity,  is  none  the  less  valid, 
that  it  is  without  consideration.  The  holder  may  have  regulated  his  conduct,  in  not 
protesting  the  note,  by  the  indorser's  waiver  ;  and  to  relieve  the  latter,  would  be  to  sanc- 
tion a  breach  of  good  fJEiith.     McMahan  v.  Grant,  16  L.  479. 

11.  Where  an  agent,  to  whom  a  note  is  sent  for  collection,  directs  the  notary,  in 
whose  hands  he  has  placed  it  for  protest,  to  forward  the  notice  for  the  indorser  to  the 
principal,  the  notary  will  not  be  liable  for  failing  to  give  notice  to  the  indorser  according 
to  the  act  of  1827.     Moore  v.  Coming,  12  A.  256. 

12.  The  drawer  of  a  draft,  left  with  the  acceptors  as  accommodation  paper  or  to  cover 
future  advances,  and  used  by  them  for  their  own  benefit,  is  entitled  to  all  the  rights  of  a 
drawer  of  strictly  commercial  paper.     Leverich  v.  Bossier,  12  A.  583. 

13.  Where  an  indorser  states  before  maturity  to  a  third  person,  that,  if  he  could  .get 
time,  he  would  pay  the  note,  and  that  he  had  offered  the  holder  another  note  for  that 
sued  on,  this  conditional  ofiTer,  not  accepted  by  the  latter,  who,  by  suit,  chooses  to  rely 
upon  the  note,  is  not  a  waiver  of  protest  and  notice.     Ball  v.  Greaud,  14  A.  305. 

3)  BiUi  drawn  fir  Drawer^ b  Aecommodaiion,  or  without  Funds  in  Drawee's  Hands. 

1.  An  agent  to  collect  a  bill  may  excuse  his  neglect  to  give  notice  by  showing  want 
of  funds  in  drawee's  hands ;  if  be  neglect  to  give  notice,  the  onus  of  showing  there  was 
no  damage  is  thrown  on  him.  Crawford  v.  La.  State  Bank,  1  N.  S.  214;  MontiHet  v. 
U.  S.  Blank,  lb,  365  ;  Miranda  v.  City  Bank,  6  L.  744.     Mandate,  V.  (b),  4),  No.  7. 
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2.  A  holder,  who  is  the  payee's  agent  to  collect  the  bill,  cannot  excuse  himself  for 
not  giving  the  latter  notice,  on  the  ground,  that  the  drawer  had  no  funds  in  the  drawee's 
hands,  when  it  appears,  that  the  payee,  if  he  had  received  reasonable  notice,  might  have 
secured  the  debt  from  the  drawer.     Crawford  v.  La,  Stale  Bcmk,  1  N.  S.  709. 

3.  Want  of  funds  in  the  drawee's  hands,  will  excuse  want  of  notice  to  the  drawer. 
Grain  v.  Eobert^  3  N.  S.  147.  Supra^  VL  (a)?  1),  No,  6.  Attacbmbnt,  II.  (c), 
2),  No.  19. 

4.  A  party  having  a  right  to  draw  in  consequence  of  engagements  with,  or  consign- 
ments to,  the  drawee,  or  from  any  other  cause,  is  considered  as  drawing  upon  funds  in 
his  hands,  and  not  as  coming  within  the  exception,  that  the  drawer  without  funds  in  the 
drawee's  hands,  is  not  entitled  to  notice.     Moodgood  v.  Hawthorn^  9  L.  128. 

5.  The  drawers  of  a  bill,  accepted  for  their  accommodation,  are  liable  without  notice, 
where  one  of  them  offers  notes  in  payment,  unless  they  prove  they  had  funds  in  the 
drawee's  hands,  and  suffered  loss  for  want  of  notice.     Nicolet  v.  GU^dj  18  L.  417. 

6.  Where  the  drawers  have  no  acknowledged  funds  in  the  drawee's  hands,  but  merely 
a  claim  in  litigation  against  him,  which  they  expect  to  recover,  and  they  agree  with  the 
payee,  that,  in  case  of  dishonor,  no  costs  shall  be  incurred,  but  they  shall  be  responsible, 
and  one  of  them,  on  return  of  the  bill  unprotested,  promises  to  pay  it,  they  will  be 
liable.     Benaist  v.  Creditors,  18  L.  522. 

7.  It  is  not  enough  to  show  against  the  drawer,  that  he  has  sustained  no  damage  by 
the  want  of  notice.  The  doctrine  now  appears  to  be,  that  if  he  have  no  funds  in  the 
drawee's  hands,  and  no  right  to  expect  that  his  bill  will  be  paid,  there  being  no  com- 
mercial transactions  between  the  parties,  notice  is  unnecessary.  Williams  v.  Brashear, 
19  L.  370. 

8.  But  where  he  has  a  right  to  expect  that  his  bill  will  be  honored,  as  when  he  has 
running  accounts  with  the  drawee,  although  no  funds  in  the  latter's  hands,  when  the  biQ 
was  drawn,  he  is  entitled  to  notice,     lb. 

9.  So,  where  there  are  commercial  dealings  between  the  drawer  and  acceptor,  the 
former,  though  with  a  balance  against  him  at  the  maturity  of  the  biU,  is  entitled  to  no- 
tice,    lb, 

10.  The  drawer  of  a  bill,  on  the  face  of  which  there  is  a  waiver  of  acceptance,  is  not 
entitled  to  notice  where  he  has  no  funds  in  the  hands  of  the  drawee,  but  is  to  furnish 
them  at  maturity,  and  it  is  not  expected  that  the  drawee  would  pay  without ;  but  the 
bill  must  be  duly  presented  for  payment,  or  he  will  be  released.  English  v.  WaU,  12  B. 
132.     Supra,  V.  (b).  No.  6. 

11.  The  drawer  is  not  entitled  to  notice,  when  the  bill  is  accepted  merely  for  his 
accommodation.'   N,  0.  Savings  Bank  v.  Harper,  12  R.  231. 

12.  The  drawer  is  not  entitled  to  notice,  when  the  acceptance  is  for  his  accommo- 
dation, and  he  undertake  but  fails  to  send  funds  to  pay  the  bill.  OiUetpie  v.  Cam- 
mack,  3  A.  248. 

13.  Though  a  bill  be  accepted  for  the  drawer's  accommodation,  yet,  if  he  have  funds 
in  the  acceptor's  hands  at  maturity,  though  insufficient  to  pay  the  whole  amount,  he  is 
entitled  to  notice.     Lacoste  v.  Harper,  3  A.  385. 

14.  Without  something  equivalent  to  an  express  agreement  to  waive  notice^  its  omis* 
sion  is  not  excused  because  the  acceptance  was  for  the  drawer's  accommodation,     lb, 

15.  Where  a  boat,  by  whose  clerk  a  drafl  has  been  drawn,  had  no  funds  in  the 
drawee's  hands  at  the  date  of  the  bill,  nor  afterwards,  the  liability  of  the  owners,  who 
have  acknowledged  its  validity  after  dishonor,  though  they  have  received  no  notice,  will 
be  established.     Ogleshy  v.  Stacy,  10  A.  117.     Supra,  2),  Nos.  1,  7. 

16.  No  notice  is  necessary,  when  the  drawer  had  no  funds  to  meet  the  bill  in  the 
drawee's  hands,  and  has  made  no  provision  for  its  payment,  and  does  not  show,  that  he 
had  any  right  to  expect,  that  a  bill  for  such  an  amount  would  be  paid.  Anderson  v, 
Folger,  11  A.  269. 

17.  Although  the  drawer  have  no  funds  in  the  acceptor's  hands,  yet,  if  upon  taking 
up  the  bill  he  would  be  entitled  to  sue  the  drawee,  or  any  other  party  on  the  bill,  as  if 
he  be  an  accommodation  drawer  for  the  drawee,  or  payee,  or  any  subsequent  indorsee, 
then  he  is  entitled  to  strict  notice.     Currg  v.  Herlong,  11  A.  634. 

18.  A  drawer,  who  has  no  funds  in  the  hands  of  the  drawees,  and  whose  agreement 
with  them  is  not  conclusively  shown  to  have  beenBuch  as  to  authorize  him  to  expect  an 
acceptance  under  the  state  of  affairs  brought  about  by  the  mode  in  which  he  has  dis- 
posed of  his  draft,  is  not,  it  would  seem,  entitled  to  notice.  Wkalet/  v.  Houstony  12  A. 
585. 
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Vni.   Op  the  Protest,  Notarial  Certificate,  akd  Proof  op  Demand  and 

Notice. 

(a)  In  GenercU, 

1.  Wben  DO  interest  is  stipulated  in  a  note,  the  effect  of  a  protest  is  to  charge  the 
maker  with  legal  interest  from  its  maturity ;  and  it  is  proof  of  a  demand  if  speciallj 
denied.  Gain  v.  Morris^  15  L.  494;  Opdyke  v.  Carles,  16  L.  569.  Infra,  XIV.  (b), 
Nos.  2,  5, 17  ;  XVII.  No.  6.    Costs,  IIL  (b).  No.  10. 

2.  The  maker  cannot  object  to  the  insufficiency  or  want  of  protest,  as  his  liability  is 
neither  increased  nor  diminished  by  the  protest     lb. ;  McDonough  v.  Fost,  1  B.  295. 

3.  Notaries  may,  at  the  time  of  protest,  correct  omissions  or  errors  in  the  act,  by 
erasing  words  incorrectly  used,  and  by  interlining  others ;  but  they  cannot,  after  the  act 
is  executed,  alter  or  amend  it  in  any  respect.  To  annul  it  for  such  interlineations 
or  ensures,  it  must  be  proved  they  were  made  after  its  execution.  Fei/rottx  v.  Davis, 
17  L.  479  ;  Marsoudei  v.  Jacobs,  6  R.  280. 

4.  Where  the  only  evidence  of  notice  results  from  the  implication,  drawn  from  the 
notary':)  denaand  of  payment  from  the  indorser,  when  he  informed  him,  that  he  had  in 
vain  called  on  the  maker,  while  the  indorser  was  entitled  to  written  notice  of  non-pay- 
ment and  protest,  the  call  having  been  made  before  protest,  it  will  be  insufficient.  McKee 
V.  Dubois,  5  R.  421.     Supra,  VIL  (a),  No.  15. 

See  act  9  March,  1855,  No.  55.     Supra,  VL  (b),  No.  6. 

(b)  Formalities  of  the  Protest  and  Certificate ;   By  whom  to  be   Made ;   and  their 

Admissibility  in  Evidence. 

1.  The  courts  of  one  state  of  the  Union  can  be  presumed  to  have  no  more  knowledge 
of  the  signature  and  capacity  of  the  public  officers  of  another  state  than  of  a  foreign 
ooontry.  There  is  an  exception  to  this  rule,  as  regards  notarial  protests  of  foreign  bills, 
which  has  been  introduced  in  favor  of  commerce,  and  is  founded  wholly  upon  the  cus- 
tom of  merchants.  Such  protests  receive  credit  everywhere,  without  any  auxiliary 
evidence.  4  M.  86 ;  9  M.  347 ;  3  L.  149 ;  15  L.  552 ;  9  A.  235.  Evidence,  IL  IX. 
(d),  No.  8  ;  XXVII.  No.  13. 

2.  By  the  law  of  France,  the  protest  of  a  bill  may  be  made  by  a  notary  and  two  wit- 
nesses ;  or  by  a  huissier  and  two  witnesses.     Gaurie  v.  Sagory,  4  M.  86. 

3.  When  a  certificate  under  act  14  February,  1821,  No.  37,  is  offi^red  in  evidence  with- 
out objection  at  the  time,  the  question  of  its  legal  formality  is  waived,  and  the  only  ques- 
tioD  that  can  be  examined  is  its  legal  efiecL     Fougard  v.  Tourregard,  3  N.  S.  466. 

£VIDEKC£,  V.  (C). 

4.  The  uniform  practice  in  this  state  has  been  to  receive  the  protest  as  evidence  of 
demand ;  and  the  distinction,  known  to  the  English  law,  between  foreign  and  inland 
bills,  has  never  been  adopted.     AUain  v.  Whitaker,  5  N.  S.  512. 

5.  Where  the  record  of  the  certificate  of  notice  appears  to  have  been  made  in  the 
presence  of  two  witnesses,  but  it  does  not  appear  that  they  signed  it,  the  record  not  being 
in  conformity  to  acts  14  February  1821,  §  1,  and  13  March,  1827,  §  1,  the  certificate 
will  not  be  proof  of  notice,  and  a  certified  copy  of  it  should  not  be  admitted  in  evidence. 
The  act  of  1827  does  not  repeal  that  of  1821 ;  they  must  be  construed  together.  lb. ; 
19  L.  447,  452;  1  R.  66;  4  R.  157  ;  10  R.  60;  3  A.  121 ;  5  A,  751. 

6.  No  law  requires  a  notary  to  be  attended  by  witnesses  when  he  makes  a  demand 
or  protest,  or  the  instrument  to  be  signed  by  witnesses.  The  signature  of  the  notary 
alone  is  sufficient.  The  stat.  1821,  No.  37,  which  requires  two  witnesses  to  attest  the 
004817*5  entry  in  his  book  relates  exclusively  to  the  new  mode  of  proof  which  it  author- 
ises of  the  delivery  of  notices.  10  L.  208;  16  L.  563;  9  R.  248.  But  see  19  L. 
449. 

7.  A  protest,  which  wants  the  notarial  seal,  prescribed  by  law  in  the  state  where  it 
was  made,  will  not  be  received  in  evidence  here.  The  laws  of  that  state  will-  not  be 
disregarded,  any  parol  evidence  of  usage  to  the  contrary.     Tickner  v.  Roberts,  11  L.  16. 

8.  The  forms  of  public  instruments  of  protest  are  regulated  by  the  laws  of  the  country 
in  which  they  are  made.     lb. 

9.  Where  the  protest  and  certificate  of  notice  have  been  made  as  required  by  act  13 
March,  1827,  No.  56,  copies  thereof,  certified  by  the  notary  to  be  true  copies  from  the 
originals  in  bis  office,  will  be  evidence  of  all  the  matters  therein  contained.  The  certifi- 
cate need  not  state,  that  such  copies  were  taken  from  a  record  made  in  the  presence  of 
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two  witnesses.     Whittemore  v.  Leake,  14  L.  392  ;  N.  0.  Gas  Co.  v.  Beiha,  19  L.  460 ; 
Johnson  v.  MarshaUj  4  R.  157. 

10.  The  original  protest,  signed  by  a  notary  in  the  presence  of  two  witnesses,  is  admis- 
sible.    Bank  of  La.  v.  WaUon,  15  L.  33.     Evidence,  XXIV.  (b).  No.  2. 

11.  Protest  of  a  note,  executed  and  payable  in  Mississippi,  is  not  evidence  of  a 
demand  at  the  place  where  the  note  is  payable,  without  proof  of  the  official  character 
and  signature  of  the  officer  making  the  protest     Waldron  v.  Turptn,  15  L.  552. 

12.  By  the  commercial  law,  the  protest  of  a  note  or  inland  bill  by  a  notary  is  not  an 
official  act,  and  if  he  be  living,  it  is  not  received  as  evidence  of  the  demand,  even  when 
his  signature  and  capacity  are  undisputed.     lb. 

13.  The  object  of  the  law,  in  requiring  two  witnesses  to  the  certificate  of  notice,  is  to 
place  a  check  upon  the  notary  and  prevent  him  from  antedating  his  acts.  N.  O*  Gas 
Co.  V.  NuUall,  19  L.  450 ;  Delamare  v.  Kennedy ,  5  A.  752. 

14.  A  notary,  though  the  holder's  son,  is  not  incompetent  to  make  protest  and  give 
notice.      Waters  v.  Petrovicj  19  L.  584.     Sheriff,  L  (b),  No.  2. 

15.  The  want  of  a  seal  to  the  certificate  is  no  objection  to  its  admission.  No  law 
requires  a  notary  to  furnish  himself  with  a  seal.     Lambeth  v.  Caldweil,  1  R.  61. 

16.  Inaccurate  or  ungrammatical  language  in  the  certificate  will  not  vitiate  it  where 
the  meaning  is  obvious.  Mala  grainmatica  nan  vitiaL  If.  0.  Gas  Co.  v.  HudsoUj  5  B. 
486. 

17.  Objections  to  the  protest  and  certificate,  for  informality,  illegality,  or  falsehood,  go 
to  their  effect,  and  not  their  admissibility.  They  are  prima  facie  evidence  ;  if  proved  to 
be  informal,  false,  or  illegal,  the  court  or  jury  will  disre^rd  them.  Marsoudet  v.  Jacobs, 
6  R.  276. 

1 8.  Defendant,  who  offers  the  original  protest,  to  show  the  discrepancy  between  it  and 
the  copy  introduced  by  plaintiff  as  to  demand  and  notice,  cannot  move  the  court  to  reject 
that  part  of  the  original  which  relates  to  these  matters.  The  legal  consequence  of  want 
of  demand  and  notice  is  a  question,  entirely  different  from  that  of  the  reception  of  evi- 
dence by  which  they  are  to  be  supported  or  disproved.     lb. 

19.  The  insufficiency  of  a  certificate,  from  the  want  of  a  date,  to  establish  the  dili- 
gence used  in  serving  notice,  is  no  reason  why  it  should  not  be  received  so  far  as  it 
goes.  Act  13  March,  1827,  §  1,  No.  56.  It  is  evidence  of  all  matters  therein  stated, 
and  other  evidence  may  be  introduced  to  show  a  complete  compliance  with  all  the  requi- 
sites of  law.      Union  Bank  v.  Penn,  7  R.  79.     Infra,  (d),  Nos.  10,  11,  12. 

20.  Where  the  original  protest  is  produced  without  objection,  the  fact  that  there  is  no 
evidence  that  it  had  been  recorded,  pursuant  to  act  14  February,  1821,  No.  37,  is  imma- 
terial. In  the  absence  of  such  proof,  it  will  be  presumed  that  the  notary  complied  with 
the  law.  N.  0.  Gas  Co.  v.  Brice,  9  R.  110  ;  Pogne  v.  Hickman,  9  R.  158 ;  Mainer  v. 
Spurhch  lb.  161.     Evidence,  III.  (d).  No.  17. 

21.  Where  a  protest  shows  on  its  face  that  it  was  made  in  the  presence  of  two  wit- 
nesses, but  that  they  did  not  sign  that  part  of  it  which  certifies  the  demand  and  refusal 
to  pay,  and  the  certificate  attached,  showing  in  what  way  the  notices  were  served,  ap- 
pears to  have  been  signed  in  the  original  by  two  witnesses,  and  the  notary  certifies  a 
copy  from  his  records,  it  is  sufficient.     Bank  of  La.  v.  Black,  10  B.  59. 

22.  A  protest  of  a  domestic  bill  or  note  by  a  notary,  and  his  certificate  of  notice  are 
inadmissible  under  the  general  commercial  law.  They  are  only  received  where  there 
is  a  statute  or  local  law  authorizing  their  admission.  Follain  v.  Dupre,  11  R.  454; 
supra.  No.  4. 

23.  By  act  13  March,  1827,  a  notary  is  authorized  to  do  what  the  holder  is  required, 
under  the  commercial  law,  to  do  himself,  and  to  certify  the  facts  officially  ;  but  the  stat- 
utory mode  of  proof  is  not  exclusive.     lb. 

24.  Under  the  law-merchant,  a  protest  is  not  required  to  be  made  in  the  presence  of 
witnesses,  or  signed  by  them.  The  act  of  the  notary,  certified  by  his  signature  and 
notarial  seal,  is  sufficient.     Bradford  v.  Cooper,  1  A.  325. 

25.  Under  stat.  13  March,  1827,  No.  56,  the  original  protest  and  certificate,  or  the 
duplicate  originally  kept  by  the  notary,  are  admissible,  though  the  protest  have  not 
been  transcribed  in  any  book,  nor  any  record  book  kept  by  him  as  required  by  stat.  14 
Februaiy,  1821.  Medley  v.  Voris,  2  A.  140 ;  Union  Bank  v.  Morgan,  lb.  418  ;  supra, 
Nos.  10,  20. 

26.  It  is  no  objection  to  a  protest  and  certificate,  that  the  notary  was  himself  the 
maker.  There  is  no  conflict  in  such  case  between  his  official  duty  and  personal  inter- 
ests, he  being  primarily  liable  as  maker,  whether  the  indorser  be  discharged  or  not ; 
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and  he  acfs  against  hia  interest  in  certifying  his  own  default.  Union  Bank  v.  Mor- 
gan^ik.  418. 

27.  Where  a  bank  in  another  state  discounts  a  note  payable  at  its  office,  and  the 
Dotarj,  by  whom  the  note  is  protested,  dies  before  the  trial,  he  having  been  the  bank's 
usual  agent  to  make  demands  and  give  notices,  his  protest  will  be  admissible  as  a  memo- 
random  of  his  acts,  and  will  be  evidence  of  them.     Planiers*  Bank  v.  BasSy  2  A.  430. 

2&  A  deputy,  appointed  by  a  notary  in  the  city  of  New  Orleans,  under  stat  14 
March,  1844,  No.  49,  who  makes  demand  of  payment,  need  not  certify  the  official  act. 
Tbe  notary  may  certify  the  acts  of  his  deputy  as  well  as  his  own.  Citizens*  Bank  v. 
Bfy^  3  A.  630 ;  Delamare  v.  Kennedy,  5  A.  752. 

29.  Where  the  officer,  who  made  the  pix>test  and  gave  the  notice,  is  dead,  his  certifi- 
cate, though  informal,  will  be,  after  the  notice  is  proved  aliunde  good  evidence  of  the 
protest  and  notice,  under  the  general  rule  relative  to  entries,  made  by  third  persons, 
siDce  deceased,  in  the  course  of  professional  duty,  contemporaneous  with  the  transaction, 
and  connected  with  it     Lathrop  v.  Lawion,  5  A.  241.     Eyidence,  X.  (c),  No.  6. 

30.  The  notary's  deputy,  who  made  the  demand  and  served  the  notice,  is  a  competent 
witness  to  attest  the  certificate,  by  which  such  demand  and  notice  are  proved.  Act  14 
March,  1844,  No.  49.     Delamare  v.  Kennedy,  5  A.  750. 

31.  Although  usual,  it  is  not  necessary  to  employ  notaries  to  protest  notes.  Gaffer 
V.  Ihrman,  7  A.  659. 

32.  Bills  drawn  in  one  state  of  the  Union  on  a  party  in  another  are  so  far  foreign  bills, 
as  to  render  their  notarial  protests,  made  elsewhere,  admissible  in  our  courts  without  fur- 
ther proof;  but  notice  to  drawers  or  indorsers  must  be  proved  like  other  facts,  our  act 
of  1827  applying  only  to  notarial  certificates  executed  within  this  state.  Schneider  v. 
(Mvrane,  9  A.  235.     Evidence,  XXVII.  No.  22. 

33.  Under  acts  14  February,  1821,  No,  37,  and  13  March,  1827,  No.  56,  the  notary 
was  bound  himself  to  make  the  demand  and  yive  notice  ;  he  could  not  delegate  the  duty  to 
others*  Bui  by  ad  14  March,  1844,  No.  49,  notaries  in  the  city  of  New  Orleans  were 
authoriud  to  act  by  deputy,  who,  howeoer,  is  to  be  sworn,  and  for  whose  acts  the  notary  is 
rtspoHsible  ;  wkUe  the  certificate  of  notice  or  protest  must  state  by  whom  made  or  served. 
^M  (c),  Nos.  4,  83. 

(c)  BUerpreicUion  of  the  Protest  and  Certificate ;  their  StaiemerUSj  Sufficiency^  tmd 

Effect  as  Evidence. 

1.  A  protest,  in  which  the  notary  certifies,  that  he  had  given  notice,  is  not  sufficient 
proof  thereof^  though  he  be  dead,  and  his  clerk  testify  that  he  was  a  man  scrupulously 
attentive  to  business.     Portas  v.  Paimhoeuf,  1  M.  268. 

2.  A  certificate  of  notice  is  not  good,  unless  it  state  in  what  post-office  the  notice  was 
put  Laporte  v.  Landry,  4  N.  S.  125  ;  AUain  v.  Whitaker,  5  N.  S.  512  ;  Pritchard  v. 
HamHUm,  6  N.  S.  457. 

3.  A  certificate,  that  notice  was  sent  by  express  to  the  indorser,  is  no  proof  of  notice, 
unless  it  be  shown  that  he  received  it     Durodde  v.  Guidrey,  5  N.  S.  66. 

4.  The  acts  14  February,  1821,  No.  37,  and  13  March,  1827,  No.  56,  making  the 
statements  of  the  notary  in  his  protest  and  certificate  evidence  of  all  they  contain,  give 
this  authority  to  their  official  acts  as  sworn  officers,  and  on  the  assumption  that  their  acts 
and  statements  are  under  the  sanction  of  their  official  oaths.  They  are  expected  to  act 
themselves  in  making  demands  and  giving  notices.  The  duty  cannot  be  delegated  to 
others.  They  can  only  certify  what  they  have  done  themselves,  or  know  to  be  true  of 
their  own  knowledge.  Thus,  they  cannot  certify  the  ofler  of  a  party  to  pay  the  debt  in 
a  particular  description  of  notes,  or  that  notices  were  served  by  a  private  individual,  or 
other  extrinsic  matters.  lb. ;  13  L.  343  ;  14  L.  246  ;  17  L.  587  ;  6  R.  280 ;  5  A.  751. 
Evidence,  XXIII.  (a),  Nos.  2,  4,  7. 

5.  The  acts  1821  and  1827  introduced  no  new  rule  as  to  demand  and  notice,  but 
onty  another  mode  of  proving  them.  What  will  constitute  legal  demand  and  notice, 
depends  on  Uie  general  commercial  law ;  nor  is  the  mode  of  proof  authorized  by  these 
acts  exclusive  of  other  evidence.  But,  being  in  derogation  of  the  general  commercial 
law,  they  will  be  strictly  construed,  and  the  proof  under  them  will  be  received  as  suffi- 
cient evidence  of  notice,  only  where  the  prescribed  formalities  have  been  rigidly  complied 
with.  6  N.  S.  66;  7  L.  11 ;  8  L.  170;  11  L.  566;  17  L.  479;  3  R.  164;  6  R.  280; 
7  B.  79 ;  10  E.  463  ;  5  A.  241 ;  3  N.  S.  466.  Supra,  VI.  (a),  1),  No.  4 ;  VII.  (c),  2), 
No.  4. 
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6.  A  certificate  which  states,  "  that  notice  was  given  to  Che  indorser,  by  depositing  it 
in  the  post-office  in  this  city,  addressed  to  him  there,"  is,  per  ge,  clearly  insufficient,  what- 
ever may  have  been  the  indorser's  domicil,  as  no  diligence  is  shown  to  find  it,  or  give 
him  personal  notice.     Porter  v.  Boyle,  8  L.  17  L 

7.  The  certificate  of  a  notary,  or  the  testimony  of  a  witness,  that  he  gave  legal  and 
timely  notice,  is  insufficient.  A  notary  or  other  person,  called  to  prove  notice,  must  state 
the  time,  manner,  and  circumstances  under  which  it  was  given,  that  the  court  may  judge 
of  its  sufficiency.  He  is  not  to  take  upon  himself  to  decide  its  sufficiency.  12  L.  465 ; 
17  L.  1 ;  7  R.  451 ;  11  R.  213.  Evidence,  XVI.  (d),  2),  Nos.  S,  Ih  et  aL  Sher- 
IFP,  II.  (b),  1),  No.  3. 

8.  A  protest,  offered  to  prove  demand,  must  itself  show,  that  the  notary  had  the  note 
in  his  possession,  and  demanded  payment  at  the  proper  place  and  from  the  proper  party. 
No  special  form  is  prescribed,  but  the  facts  must  be  substantially  set  forth,  with  the 
answer  of  the  person  of  whom  the  demand  is  made.  Warren  v.  Briteoe,  12  L.  472; 
Dupriv.  Richard,  11  R.  495.     Supra,  VL  (a),  4),  Nos.  4,  8,  11. 

9.  Where  notes,  payable  at  the  branch  of  the  United  States  Bank  at  Natchez,  are 
protested  by  a  notary  residing  there,  who  states  in  his  protest  that  he  demanded  pay- 
ment at  the  United  States  Bank,  it  will  be  considered  as  meaning  the  branch  at  Natdiez, 
and  not  the  principal  bank  at  Philadelphia.  Thatcher  v.  Goff,  13  L.  363 ;  AT.  O.  amd 
CarrolUon  Oo,  v.  McKelvey,  2  A.  360. 

10.  A  notary's  protest,  stating  that  he  demanded  payment  at  the  place  where  the 
note  was  payable,  though  he  do  not  state,  that  he  took  it  with  him  or  presented  it  for 
payment,  is  sufficient.  The  person  making  a  demand  must  have  with  him  the  bill  or 
note  he  is  charged  to  collect ;  but  the  presumption  is,  that  the  notary  did  his  duty,  until 
the  contrary  be  shown.  15  L.  375;  16  L.  308,  461;  7  R.  32,  75,  79,  85;  infra, 
No.  43. 

11.  A  protest,  from  whose  perusal  it  appears,  that  demand  was  made  at  the  banking- 
house,  although  not  so  expressly  stating,  will  suffice.     Coleman  v.  Flini,  16  L.  250. 

12.  A  statement  in  the  protest  that  demand  was  made  of  A,  the  aUomey  in  fad  of  ike 
drawer,  is  no  evidence  that  A  was  such  attorney ;  his  agency  must  be  proved  like  any 
other  fact.  It  cannot  be  considered  one  of  those  circumstances  accompanying  the  de- 
mand, necessarily  within  the  notary's  personal  knowledge,  and  of  which  the  protest  is 
evidence  under  the  statute.  Fortier  v.  Field,  17  L.  587.  Evidence,  XXII.  (c),  1), 
No.  7.     Citation,  II.  No.  23. 

13.  Where  the  notary  states  that  he  presented  the  note  to  the  book-keeper  of  the 
makers  at  their  counting-room,  it  is  a  sufficient  demand,  without  giving  the  name  of  the 
book-keeper.     Avstin  y.  Latham,  19  L.*88.     Supra,  VI.  (a),  4),  Nos.  2,  6. 

14.  A  certificate  of  notice  lefl  with  the  mate  of  a  vessel,  of  which  the  indorseris 
master,  is  sufficient,  without  naming  the  mate.     lb.     Supra,  VII.  (c),  1),  Nos.  2,  6. 

15.  Under  act  13  March,  1827,  §  1,  No.  56,  the  notary's  certificate  is  evidence  of  a 
notice  personally  served,  as  well  as  of  one  transmitted  by  mail.  Huie  v.  Brazeak,  19 
L.  457  ;   Gordon  v.  Dreux,  6  R.  405. 

16.  A  certificate  is  sufficient,  which  names  the  post-office  to  which  notice  is  sent,  with- 
out stating  it  to  be  the  nearest  the  indorser's  domicil,  when  he  does  not  deny  it,  or  show 
that  there  is  one  nearer.     N.  0.  Gas  Co,  v.  Deeha,  19  L.  459. 

17.  A  certificate,  that  notice  was  left  at  the  indorser's  domicil,  is  sufficient,  without 
stating,  whether  it  were  delivered  to  one  in  the  house,  or  simply  left  there,  as  notice 
either  way  is  good.  Manadue  v.  Kitchen,  3  R  261 ;  infir<i,  No.  35.  Supra,  VII.  (c), 
1),  No.  2. 

18.  The  certificate  of  a  notary,  that  no  note  signed  or  indorsed  by  a  particular  person 
was  protested  by  him  within  a  certain  period,  is  inadmissible.  A  notary  ca»  only  cer- 
tify copies  of  proceedings  in  his  office  ;  any  other  fact  within  his  knowledge  must  be  dis- 
closed under  oath.     Exchange  Co,  v.  Boyce,  3  R.  307. 

19.  The  Stat.  1-827,  §  1,  applies  to  acts  done  by  the  notary  officially,  and  so  within 
the  territorial  limits  of  his  authority.     Gordon  v.  Dreux,  6  R.  399. 

20.  But,  where  he  has  served  a  notice  in  a  parish  in  which  he  had  no  capacity  to  act, 
the  same  degree  of  faith  is  not  given  to  his  written  and  unsworn  statement  In  such 
case  he  must  be  examined  as  an  ordinary  witness.     lb, 

21.  The  certificate  should  state  the  day  notice  was  given ;  but  need  not  mention  the 
date  of  the  letter  containing  it.     Palmer  v.  Lee,  7  R.  537  ;  Knox  v.  mhler,  6  A.  104. 

22.  A  certificate  that  notice  was  served  by  leaving  it  with  the  cashier  of  a  bank,  the 
indorser's  elected  domicil,  is  insufficient ;  non  constat,  that  the  notice  was  not  given  to 
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him  at  aome  other  pitoe,  or  that  it  was  addressed  to  him  there.  Union  Bank  v.  Smith, 
9  £.75. 

23,  A  certificate,  that  the  parties  were  notified  the  daj  of  protest  bj  notices  to  the 
drawer  and  indorsers,  enclosed  in  a  letter  bj  mail  and  directed  to  the  last  indorser,  is  in- 
sufficient under  act  1827,  No.  56.     N.  0.  Gas  Go.  v.  BricBy  9  R.  110. 

24  Where  the  notary  certifies,  that  he  left  notices  at  defendant's  counting-house,  in  a 
kUer  addressed  to  him  and  handed  to  a  clerk  of  competent  age  there  employed,  the 
testimony  of  a  witness  that  he  was  defendant's  only  clerk  at  maturity,  and  never  re- 
ceived any  notice,  will  not  destroy  the  certifiate.  The  notice  was  enclosed  in  a  letter, 
which,  it  most  be  presumed,  was  sealed,  and  the  witness  was  thus  prevented  from  know- 
ing its  contents.     Young  v.  Patterson,  11  R.  7. 

25.  Where  the  notary's  certificate  recites,  that  he  had  notified  the  protest,  "a  JI,  D, 
ft  F,  aux  OpelousaSj  au  moyen  de  six  notices  ecrites  adressees  auxdits  H,  D,  et  F,  re- 
qteetivement ;  trots  desqueUes,  adressees  comme  dit  est,  fai  mises  a  la  poste  a  V"  etc. ; 
it  must  be  construed  to  mean  that  three  of  the  notices  were  deposited  in  the  post-office  at 
y,  addressed  to  the  indorsers  at  Opelousas  ;  and  the  proof  of  notice  is  sufficient.  Union 
Bank  V.  Ikmiel,  11  R.  480. 

26.  The  certificate  of  a  notary  that  he  presented  a  note,  payable  at  a  particular  office, 
to  a  person  there,  and  demanded  payment,  and  was  informed  there  were  no  funds  to  pay 
it,  is  sufficient  evidence  of  demand  against  the  maker.  Dosson  v.  Sanders,  12  B.  238. 
Siqmt,  VL  (a),  4),  No.  2. 

27.  The  certificate  must  set  forth  such  facts  as  would  constitute  a  sufficient  notice,  if 
the  testimony  were  received  orally.     Saul  v.  Brand,  1  A.  95. 

28.  So,  a  certificate,  which  states,  that  notice  was  given  by  "  a  letter  delivered  to  the 
indorser's  bar^keeper,  he  not  being  in,"  is  not  sufficient,  in  not  mentioning  the  place  of 
delivery,  whether  at  the  indorser^s  residence,  or  place  of  business,  or  elsewhere.     M. 

29.  Where  the  certificate,  at  the  foot  of  a  notice  of  protest,  dated  26  June,  1841,  the  day 
of  maturity,  states  that  ^^  a  copy  of  the  above  notice  was,  on  the  26th  inst.  mailed,"  etc, 
directed  to  the  indorsers,  it  is  not  sufficient.  The  omission  to  state,  in  the  certificate, 
the  month  and  year,  cannot  be  cured  by  any  inference  from  the  date  of  the  notice. 
Menard  v.  Winikrop,  2  A.  338 ;  infra.  No.  37. 

30.  A  protest,  stating,  that  demand  was  made  of  one,  apparently  in  charge  of  the 
hank's  affiiirs,  as  cashier,  will  be  primd  facie  evidence  of  the  fact,  and  throw  on  de- 
fendant the  burden  of  proving  it  untrue.  N.  0.  and  OarroUton  Go.  v.  McKelvey,  2  A. 
359. 

31.  A  eertificate,  that  the  parties  were  duly  notified  by  written  notices  deposited  in 
the  post-office  and  addressed  to  the  indorsers,  all  of  the  parish  of  S,  is  insufficient.  It 
cannot  be  thence  inferred  that  the  notices  were  addressed  "  Parish  of  S."  In  the  ab- 
sence of  any  further  direction,  the  letter  enclosing  them  would  have  remained  in  the 
offiee  in  which  it  was  deposited.     Union  Bank  v.  GampbeU,  2  A.  759. 

32.  Where  the  certificate,  dated  the  day  of  protest,  recites,  that  the  parties  have  been 
duly  notified  by  notices  in  time  to  go  by  the  first  mail,  after  protest,  &c,  it  must  be 
QaderBtood  as  certifying  that  the  notices  had  been  mailed  the  day  of  protest  at  the  time 
the  certificate  was  signed.     Kerr  v.  Welis,  2  A.  ^32. 

33.  The  statement  of  a  notary  of  the  city  of  New  Orleans  in  his  protest  and  certificate, 
that  a  note  was  presented,  etc,  and  notice,  etc,  mailed  by  A,  ^  his  lawful  and  duly 
sworn  deputy,"  is  sufficient  evidence  of  the  latter's  appointment  and  qualification,  though 
expressly  denied.  No  proof  aUunde  is  required.  Stat.  14  March,  1844,  No.  49,  author- 
ixes  a  notary  in  New  Orleans  to  act  by  deputy,  and  certify  to  what  is  done  by  him. 
Citizen^  B<mk  v.  Bry,  3  A.  630 ;  Delamare  v.  Kennedy,  5  A.  752.  Supt^a,  VI.  (a), 
4),  Nos.  5, 10,  14.  Notary,  No.  6.  Act  25  February,  1860,  No.  45,  authorizing  the 
xecorders  of  the  difierent  parishes  to  appoint  deputies. 

34.  Although  the  notary  do  not  expressly  state  what  day  he  delivered  notice,  yet  if 
he  state  such  delivery  as  a  thing  already  done,  and  the  date  of  the  certificate  show  that 
it  could  not  have  been  later  than  the  day  required,  it  is  sufficient.  Union  Bank  v. 
Jones,  4  A.  222 ;  lb.  236. 

35.  Under  act  1827,  §  1,  No.  56,  a  certificate  that  notice  was  served  at  the  indorser's 
domicil,  in  a  village  named,  is  sufficient,  though  it  do  not  state  the  person  on  whom  ser- 
vice was  made.     La.  State  Bank  v.  Ihanartrait,  4  A.  483  ;  supra,  Nos.  14,  17. 

36.  Under  act  1827,  the  notary  need  not  embody  in  his  certificate  a  copy  of  the  no- 
tice sent  or  delivered.     Barstow  v.  Hiriart,  6  A.  98. 

37.  Where  the  protest  and  certificate  form  one  part  of  a  continuous  record,  having 
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one  date,  which  is  set  forth  in  the  opening  of  the  instrument ;  and#he  time  mentioned  in 
the  certificate  may  fairly  apply  hoth  to  the  writing  and  mailing,  which  are  spoken  of 
conjunctively,  legal  notice  will  be  considered  sufficiently  proved.  Consolidated  Bank  r. 
Stewart,  7  A.  49 ;  supra.  No.  29. 

38.  Where  a  certificate  is  susceptible  of  two  constructions,  one  consistent  with  official 
duty  and  a  reasonable  and  business-like  purpose,  and  the  other  involving  a  gross  omis- 
sion of  duty,  while  the  officer  was  possessed  of  all  the  information  necessary  for  its  dis- 
charge, the  former  interpretation  will  be  adopted.     Knox  v.  BuMer,  8  A.  69. 

39.  Thus  ;  where,  after  a  copy  of  the  letter,  containing  the  notice,  and  properly  ad- 
dressed in  its  heading,  the  certificate  states,  that  the  letter,  as  copied  above,  was  deported 
in  the  post-office  of  the  place  of  protest,  although  it  do  not  set  forth  how  the  letter  was 
externally  addressed,  yet  it  will  be  construed  to  mean,  that  the  letter  was  directed  in 
accordance  with  the  address  written  in  the  heading.     Jb. 

40.  A  protest,  which  discloses  a  sufficient  presentment  to  the  book-keeper  of  the 
drawees  at  their  office,  need  not  certify  their  absence  at  the  time.  Wesson  v.  Garrison, 
8  A.  136. 

4L  When  the  protest,  accompanied  by  a  copy  of  the  note,  the  words  of  which  are, 
^  payable  at  the  branch  of  the  Union  Bank  of  L,  at  C,"  states  that  payment  of  said 
note  was  demanded  of  the  proper  <^cer  at  the  U.  B.  bank  at  C,  where  it  was  payable,  it 
will  be  a  sufficient  designation  of  the  place  where  payment  was  demanded,  and  of  the 
officer,  to  whom  the  presentment  was  made.    Lathrop  v.  Deles,  8  A.  170. 

42.  Although  the  certificate  do  not  express  in  what  office  the  notice  was  put  yet 
when  it  is  addressed  to  defendant  through  the  post-office,  it  will  be  inferred  that  it  was 
placed  in  the  office  where  the  protest  was  made.     Barker  v.  Fullerton,  11  A.  25. 

43.  A  certificate  by  the  notary,  that  he  went  to  the  acceptor's  office  to  demand  pay- 
ment, and  found  it  shut,  and,  on  inquiry,  could  not  find  the  acceptor,  nor  any  one  to  pay 
the  draft,  is  sufficient.  The  presumption  is,  that  the  notary  did  his  duty  ;  that  he  had 
the  draft  in  his  possession  ;  that  he  presented  it  at  a  seasonable  hour ;  and  that  he  used 
due  diligence.     Bank  of  La.  v.  Satterfield^  14  A.  80 ;  supra.  No.  10. 

(d)  Parol  Proof  of  Demand  and  Notice;  and  Admissihility  of  Parol  to  Contradiety 

or  Aidy  the  Protest  or  Certificate. 

1.  Parol  evidence  of  the  contents  of  a  written  notice  may  be  received  in  a  snit  against 
the  indorser  without  a  call  on  him  to  produce  it.     Abal  v.  Rion,  9  M.  469. 

2.  The  oath  of  a  notary,  that  he  protested  the  draft,  and  was  generally  in  the  habit  of 
giving  notices  on  aU  protested  notes  and  bills,  and  presumes  he  gave  defendant  notice, 
as  he  was  requested  to  be  very  particular  about  it ;  that  his  halnt  was  to  put  notices 
into  the  post-office,  to  go  by  the  first  mail ;  but,  having  a  great  deal  of  fwotesting  to  do 
that  summer,  he  has  no  distinct  recollection  about  notifying  defendant,  is  not  sufficient 
proof  of  notice.     Hoff  v.  Baldwin,  12  M.  699.     Evidknce,  XVI.  (d),  1),  No.  2. 

3.  The  notary's  certificate  of  demand  and  protest  is  not  an  anthentic  act  within  the 
meaning  of  art.  2256  C.  C.  His  statements  as  to  demand,  and  his  certificate  as  to  no- 
tice, though  prima  facie  evidence  of  ^ue  diligence  and  the  matters  therein  stated,  and 
sufficient,  per  se,  until  rebutted  by  direct  proof,  are  not  conclusive,  and  may  be  contra- 
dicted by  parol.  Acts  14  February,  1821,  No.  37  ;  13  March,  1827,  No.  56;  2  N.  S. 
511;  7  L.  11;  10  L.  209  ;  14  L.  391,  437  ;  15  L.  51 ;  16  L.  564;  6R.280;9R. 
155;  12  R.  237. 

4.  An  indorsei-'s  promise  to  pay  a  note,  after  dishonor,  is  primd  facie  evidence  of 
due  notice.  Delni^  v.  Motiere,  3  N.  S.  318.  Supra,  VU.  (d),  2),  Nos.  1,  7 ;  3), 
Nos.  5,  6. 

5.  A  parish  judge's  deposition,  that  he  had  no  recollection  of  giving  a  parttcukr  no- 
tice, but  that  from  a  memorandum  by  him  on  the  back  of  the  protest,  be  had  no  doubt 
of  his  having  given  it,  as  he  never  made  such  a  memorandum  without  having  given  no- 
tice, is  legal  proof  that  the  notice  was  given.     BuUard  v.  Wilson,  5  N.  S.  197. 

6.  The  notary,  by  whom  a  protest  was  made  and  notice  given,  is  a  competent  witness 
to  prove  them.  He  is  not  disqualified  by  his  liability  for  neglect  or  mistakes  in  the  dis* 
charge  of  his  official  duties.  McDonouffh  v.  Thompson,  11  L.  568;  Ducros  v.  Jacobs, 
10  R.  453  ;  FoUain  v.  Dupre,  11  R.  454.     Evidence,  XVI.  (b),  2),  p,  Nos.  2,  16. 

7.  A  notary  will  not  be  permitted  by  verbal  statements  to  contradict  or  strengthen 
his  official  certificate.  14  L.  381;  17  L.  386;  7  R.  85;  11  R.  454.  Evidsnck, 
XVL  (b),  7),  No.  7. 
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&  By  our  law,  the  notarial  certificate  is  evidence  of  a  demand  and  notice;  but  when 
$uch  demand  is  made,  and  notice  given  by  a  private  individual,  they  must  be  strictly 
proved  by  him,  or  other  competent  testimony.  Harrison  v.  Bowen,  16  L.  282 ;  Mar- 
ioudet  V.  Jacobs,  6  R.  276. 

9.  A  party  cannot  prove,  by  parol,  a  demand  by  a  private  individual,  and  notice 
by  the  notary's  certificate.  The  certificate  can  only  be  evidence  of  notice,  when 
the  notary  mdcea  the  demand  himself.  Marsaudet  v.  Jacobs^  6  R.  276.  Supra,  (c), 
No.  83. 

10.  The  testimony  of  the  notary  may  be  ased  to  establish  the  date  of  the  certificate 
and  Dotiee ;  sach  evidence  not  contradicting,  bat  merely  supplying  an  omission  in  the 
certificate.  It  might,  perhaps,  be  otherwise,  it'  the  evidence  were  intended  to  contradict 
it     Union  Bank  v.  Penn,  7  B.  79.     Evidence,  XV.  (e),  No.  88. 

11.  Where  the  protest  and  certificate  are  produced,  the  opposite  party  cannot  ask  the 
notary  whether  the  act  be  an  original  or  copy,  and  whether  the  act  of  record  be  signed 
by  the  witnesses  named  in  the  protest.  The  act,  sach  as  it  is  presented,  must  have  the 
effect  it  is  entitled  to,  without  being  eked  out  or  explained  by  parol  evidence.  Bank  of 
La.  V.  BUtcky  10  B.  59.     S^tjyra,  (b),  Na  19. 

12.  Parol  evidence  is  inadmissible  to  explain,  contradict,  or  add  to  the  written  evi- 
dence required  by  act  13  March,  1827,  No.  56,  to  prove  demand  and  notice;  nor  can  a 
portioD  of  BQch  evidence  be  used  to  make  out  one  part  of  the  case,  and  the  notary's 
testimony,  as  to  anything  required  to  be  inserted  in  such  acts,  to  make  out  another.  As 
to  any  other  facts,  the  notary  is  competent.     FoUaxn  v.  Dupre,  11  R.  454. 

13.  But  plaintiff  may  offer  the  protest  and  certificate,  and  the  parol  testimony  of  the 
notary,  with  the  view,  in  case  the  former  be  insufficient  ander  the  statute,  to  rely  on  the 
puol  evidence  alone.  If  the  protest  and  certificate  be  imperfect  and  insafiicient  under 
the  statute,  they  are  not  the  best  evidence,  and,  consequently,  parol  testimony  cannot  be 
excluded  as  secondary,     lb, ;  Barbour  v.  Bayon,  5  A.  306. 

14.  An  indorser's  declaration  that  he  had  received  notice,  and  would  be  compelled  to 
make  arrangements  to  pay,  without  any  complaint  as  to  informality,  will  be  taken  as  an 
admission  of  seasonable  notice.     Thoma$  v.  Marsh,  2  A.  353. 

15.  A  promise  to  pay  will  be,  in  the  absence  of  any  contradictory  circumstances, 
soflieient  primd  facie  evidence  of  a  regular  presentment  and  notice.  Frost  v.  Harri" 
f«i,  8  A.  123.     Infra,  XI.  No.  18. 

16.  When  the  drawer  pleads  a  partial  payment  after  maturity,  without  alleging  or 
showing  that  it  was  made  with  any  qualification,  and  such  payment  being  admitted,  there 
is  no  other  evidence,  it  will  be  presumed  that  due  presentment  was  made  and  notice 
given,  or  that  be  had  do  funds  in  the  drawee's  hands,  or  was  otherwise  without  defence. 
Gaaao  ▼.  Baudoin,  10  A.  157. 

17.  Notiee  was  shown  to  have  been  sent  to  the  last  indorser,  a  cashier,  at  whose 
office  no  minute  appeared  to  have  been  kept,  showing  that  any  notice  had  been  received 
or  forwarded  to  prior  indorsers.  After  an  interval  of  four  years,  the  cashier's  agent 
cooU  only  testify,  that  it  was  the  invariable  rule  to  forward  for  other  parties  such  notices 
ss  were  received  at  the  office  ;  he  could  not  say  that  he  had  received  the  notice  in  ques- 
tion ;  he  had  sent  notices  to  the  same  parties,  but  could  not  remember  whether  it  was  in 
the  case  at  bar.  BM,  that  such  evidence  is  quite  insufficient  to  establish  a  legal  no- 
tice.   Jbrnisq^Xo.  V.  J/or^m,  13  A.  598. 

IX.  Of  the  Disghabge  by  Ijndulgencb,  and    Release  of  Pasties  and  Se- 
curities. 

1.  There  is  no  rule  more  clearly  established  in  relation  to  negotiable  paper,  than  that 
discharging  or  granting  time  to  any  of  the  parties  is  a  discharge  of  every  other  party, 
who,  on  paying  the  biU  or  note,  would  be  entitled  to  sue  the  party,  to  whom  such  dis- 
charge or  time  has  been  given  without  his  consent  3  N.  8.  596 ;  7  N.  S.  13  ;  16  L. 
135;  3  R.  299  ;  6  R.  47  ;  11  R.  33  ;  5  A.  12. 

2.  The  holder,  who  votes  in  favor  of  a  respite  demanded  by  a  party  to  the  note,  can- 
not recover  from  any  subsequent  party.  But,  in  an  action  against  the  maker  and 
indorsier,  a  respite  granted  to  the  former  will  not  afiect  the  liability  of  the  latter,  when 
fixed.     NoUe  v.  Creditors,  7  N.  S.  13 ;  Picqwt  v.  Dimitry,  6  L.  122. 

3.  Where  three  parties  sign  a  note  in  soUdo,  if  the  holder  accept  a  part  of  the  sum 
£rom  two,  and  release  them  from  all  further  responsibility,  he  cannot  afterwards  recover 
against  the  indorser.     Abat  v.  Holmes,  3  L.  352. 
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4.  If  the  holder  of  a  bill,  secured  by  mortgage,  vote,  at  a  meeting  of  the  creditors  of 
a  party  to  the  bill,  that  the  mortgage  property  be  sold  on  time,  he  dischai*ge8  subseqaent 
indorsers.  Lobdell  v.  Niphler,  4  L.  295;  McGuire  v.  Woolridge^  6  R.  47.  Subbtt- 
8HIP,  IIL  (b),  2),  Nos.  10,  21,  26. 

5.  Where  the  holders  sign  an  agreement  with  other  creditors  of  the  maker,  granting 
him  a  conditional  extension  to  pay  their  respective  claims,  and  there  is  no  evidence  of 
his  acceptance  of  the  terms,  the  indorsers  will  not  be  discharged,  Hejffbrd  v.  Iforiofij 
11  L.  117.     Obligations,  IIL  (b),  2),  Nos.  7, 13. 

6.  If  the  holder  release  the  acceptors  from  prison  boands,  and  permit  them  to  lea^ 
the  state  upon  a  written  agreement  '*  that  it  shall  in  no  way  prejudice  the  rights  he  has 
or  may  have  for  the  debt,"  the  indorser  is  not  discharged.     Bme  v.  Bailey^  16  L.  213. 

7.  Such  a  release  does  not  discharge  the  judgment  against  the  acceptors,  nor  affect 
any  right  to  which  the  indorser  would  be  subrogated  on  pajring  it.     3, 

8.  The  holder  is  not  bound  to  use  active  diligence  in  suing  an  acceptor,  or  any  other 
party.  He  may  remain  passive  and  forbear  to  sue  as  long  as  he  pleases ;  but  he  must  not 
agree  to  give  time,  so  as  to  preclude  himself  from  suing,  and  thus  suspend  his  remedy, 
to  the  prejudice  of  the  drawer  and  indorsers.  lb.  ;  Fortineau  v.  Bouiiert,  18  L.  470; 
Frazier  v.  Dick,  5  R.  249. 

9.  An  agreement  for  indulgence,  to  be  obligatory,  must  be  for  an  adequate  considera- 
tion. A  delay,  without  sufficient  consideration,  and  without  taking  any  new  security, 
being  nudum  pactum,  will  not  discharge  the  other  parties.  Nor  will  they  be  discharged 
where  the  agreement,  though  obligatory,  was  made  with  their  consent.  lb.  But  see 
Suretyship,  III.  (b),  2),  Nos.  4, 13, 16.    Obligations,  IIL  (c),  1). 

10.  The  holder's  consent  to  give  the  drawer  time  discharges  the  indorser.  But  merely 
receiving  from  him  another  bill,  for  a  less  sum,  and  payable  alter  the  maturity  of  the 
first,  is  no  evidence  of  such  agreement,  which  must  be  fully  proved.  Buckner  r.  WaU, 
19  L.211. 

11.  A  vendor  of  slaves,  sold  together,  received  for  the  price  a  note  indorsed  by  a 
surety,  and  subsequently  repurchased  from  his  vendee  a  part  of  the  slaves ;  hM,  Uiat 
the  vendor's  privilege,  and  the  surety's  right  of  subrogation,  were  indivisible ;  that  it 
could  not  be  divided  and  restricted  to  certain  sUves,  for  certain  amounts,  at.  the  will  of 
the  original  vendor ;  and  that  by  such  repurchase  the  indorser  was  discharged.  Hen-^ 
ford  V.  GhoM,  1  R.  212. 

12.  An  accommodation  indorser  is  a  mere  surety  for  the  maker,  and  a  privity  exists 
between  him  and  the  creditor,  which  compels  the  latter  to  preserve  all  his  rights  unim- 
paired, where  he  intends  to  look  to  the  surety  for  payment,     lb. 

13.  An  indorser,  who  suffers  judgment  to  go  against  him,  without  pleading  an  indulgence 

to  the  maker,  will  be  concluded,  and  cannot  set  it  up  when  called  upon  to  satisfy  the 

judgment ;  but,  where  the  indulgence  is  granted  after  judgment  against  him,  he  cannot 

be  placed  by  his  creditor  in  duriori  casu,  without  his  consent,  and  will  be  discharged. 

CaUiham  v.  Tanner,  3  B.  302  ;   GuMtine  v.  Union  Bank,  10  R.  412. 

14.  Where,  in  an  action  against  the  drawer  and  indorsers,  phuntifis,  afta*  obtaining 
judgment  and  execution  against  the  former,  order  a  stay  of  execution  without  the  assent 
of  the  indorsers,  the  latter  will  be  discharged.     Bank  of  La,  v.  Smith,  4  R.  276. 

15.  Where  the  holders  of  a  note,  secured  by  the  pledge  of  another  and  mortgage  note, 
do  any  act  by  which  the  mortgage  is  destroyed,  the  indorses  of  the  first  note  will  be 
released.     C.  C.  3030 ;  Merchants*  Bank  v.  OordevioUe,  4  R.  506. 

16.  The  holder's  consent  to  a  credit  sale  of  property,  surrendered  by  the  maker,  is 
not  such  an  extension  of  the  time,  as  will  release  others  bound  with  the  insolvent  in 
solido.     Legir  v.  Arcenaux,  5  R.  513. 

17.  To  enable  the  maker  of  a  mortgage  note  to  mortgage  the  same  property  to  secure 
certain  notes  to  be  given  by  him  to  a  bank  for  a  debt  due  it  by  the  holder,  the  latter  re- 
leased the  mortgage  in  his  favor,  on  condition,  that  the  release  should  be  null  if  the  bank 
did  not  accept  the  mortgage  tendered  in  a  certain  time;  held,  that  the  substitution 
of  the  maker,  as  a  debtor  to  the  bank,  was  a  sufficient  consideration  for  the  release ;  and 
that  the  indorsers  and  sureties  on  the  note  were  discharged.  C.  C.  3030, 3032  ;  Mc  Guire 
V.  Wooldridge,  6  R.  47. 

18.  An  indorser,  who  consents  to  a  delay,  and  avails  himself  of  the  holder's  indulgence, 
will  not  be  discharged.     Gordon  v.  Dreux,  6  R.  399. 

1 9.  Where  the  holder,  in  an  action  against  the  makers,  releases,  on  the  trial,  one  of 
his  co-debtord  in  soUdo,  to  use  his  testimony,  without  expressly  reserving  his  recourse 
against  the  other,  the  latter  will  be  discharged.  C.  C.  2199  ;  Harrison  v.  Poole,  8  R. 
202. 
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20.  And  where,  in  such  case,  the  release  erroneously  recites  that  it  releases  the  wit- 
ness from  the  judgment  against  him,  the  fact  that  no  judgment  had  been  rendered  is 
imniaierial,  plaintiff  evidently  intending,  by  releasing  the  supposed  judgment,  to  release 
the  debt  itself,     lb. 

21.  An  accommodation  indorser  is  discharged  by  any  agreement  between  the  holders 
and  one  of  the  makers  amounting  to  a  novation ;  C.  C.  2194 ;  or  prolonging  the  term 
of  payment.  /&d0d2  ;   Gustine  v.  Unum  Bank,  10  R.  412. 

22.  Where  the  indorser  has  been  released  by  such  an  agreement,  its  rescission  may 
revive  the  original  obligation  of  the  drawer,  a  party  to  it,  but  not  that  of  the  indorser, 
not  a  party  thereto.     C.  C.  2038,  2040,  2041 ;  lb. 

23.  No  reservation  in  a  contract,  giving  time  to  the  maker,  can  prevent  the  discharge 
of  an  aocommodation  indorser,  not  a  party  thereto.  The  reservation  is  inconsistent  with 
the  very  agreement  containing  it.  While  the  agreement  releases  the  principal  from  a 
compliance  with  his  original  obligation,  the  reservation  insists  upon  its  performance  by 
the  indorser.    Ih. 

24.  The  release  of  an  accommodation  acceptor  and  an  indorser  subsequent  to  the 
drawer,  to  use  their  testimony  in  an  action  against  the  latter,  will  not  affect  his  liability. 
WaU  V.  Rice^  1  A.  280. 

2d.  Where  judgment  has  been  obtained  against  the  maker  and  indorsers,  an  agree- 
ment to  suspend  execution  against  the  maker  will  not  discharge  the  indorsers.  Xa. 
SuUe  Bank  v.  Haralson^  2  A.  456.     But  see  Perkins  v.  Bank  of  La»,  5  A.  225. 

26.  Where  the  indorser  unites  with  the  maker  in  mortgaging  their  joint  property  to 
secure  the  note,  the  holder,  although- by  his  laches  releasing  the  indorser  from  any  per- 
sonal liability,  will  still  be  entitled  to  the  benefit  of  his  mortgage.  Kerr  v.  WeUs,  2  A. 
832. 

27.  Where  the  judgment  creditor  of  the  maker  and  indorser  colludes  with  the  parties 
primarily  liable,  to  screen  their  property  under  pretended  judicial  sales,  the  liability  of 
the  last  indorser  will  be  discharged  ;  nor  can  it  be  revived  by  the  transfer  of  the  judg- 
ment to  third  persons.     Toler  v.  Swayze^  2  A.  880. 

28.  A  vendor,  who  draws  upon  the  vendee's  factor,  and,  after  acceptance,  releases  the 
latter,  loses  all  recourse  against  the  vendee  for  the  price.  Van  Wart  v.  Hopkins,  5  A. 
266. 

29.  Where  an  accommodation  acceptance  is  received  in  part  payment  of  a  steamboat, 
the  vendor,  holding  the  policy  to  secure  its  payment,  is  bound  to  appropriate  the  insur- 
aaee  money  to  the  repair  of  the  boat  or  the  extinguishment  of  the  draft ;  if  he  fail  to  do 
so,  the  acceptor  will  be  pro  tanto  released.     Tiner  v.  Maillot,  6  A.  534. 

30.  A  loose  promise  of  indulgence  without  consideration,  which  does  not  preclude  the 
bolder  fitwD  immediate  suit  against  the  maker,  will  not  dbcliarge  the  indorser.  Dubuch 
?.  Gondchaux,  6  A.  780. 

31.  When  the  holder  takes  a  new  note,  payable  one  day  after  date,  and  bearing  a 
higher  rate  of  interest  than  the  original  note,  which  he  retains,  an  indorser  upon  the 
htter  will  be  discharged.     Shaw  v.  Noktn,  8  A.  25. 

32.  A  surety,  whose  liability  has  been  already  fixed  by  a  judgment,  cannot  complain 
of  an  indulgence  granted  to  the  principal.  Though  it  was  ruled  otherwise  in  the  cases 
of  CaUiham  and  Gustine,  supra,  No.  13,  the  doctrine  in  the  later  case  of  the  La.  State 
Bank^svprot  No.  25,  is  to  be  preferred.  Hardesty  v.  Sturges,  12  A.  231.  Surety- 
ship. III.  (b),  2),  Nos.  7,  32.  [^This  case  was  overlooked  in  Manice  v.  Duncan,  12  A. 
715,  in  which  the  court,  withholding  any  opinion  upon  the  point,  referred  to  the  case  of  the 
La.  State  Bank,  as  the  latest  adjudged  case  upon  the  subject.'] 

33.  A  party  will  not  be  regarded  as  a  mere  surety,  simply  because  he  appears  as 
indorser  on  a  note,  on  which  judgment  has  been  rendered  in  soUdo  against  him  and  the 
Biaker.  And  where,  in  such  case,  he  alleges  that  he  was  but  a  surety,  and,  as  such, 
has  been  discharged  by  the  laches  and  acts  of  the  judgment  creditor,  the  burden  is  on 
him  to  make  out  a  clear  case  of  release.     Manice  v.  Duncan,  12  A.  715. 

34.  Conceding  that  the  indorser  can  exact  the  same  diligence  from  the  creditor 
in  the  pursuit  of  the  maker  after,  as  before,  judgment,  still  the  burden  is  on  the  in- 
dorster  to  show,  by  satisfactory  evidence,  an  agreement  by  the  creditor,  for  a  considera- 
tion, to  give  time  to  the  co-debtor,  or  some  act  impairing  rights,  to  which  he  might 
ha?e  been  subrogated,     lb. 

35.  Suffering  a  sale  to  be  postponed  after  a  seizure  under  an  execution  against  the 
maker,  in  such  case,  is  not  per  se  a  prolongation  of  the  term  sufficient  to  discharge  the 
imlorser,  when  the  sale  takes  place,  by  consent  of  pai'ties,  sooner  than  it  could  have  been 
forced  in  the  usual  course  of  legal  proceedings,     lb. 
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36.  Nor,  in  such  case,  will  a  mere  waiver  of  forms  and  delays  in  the  sale  under  exe- 
cution, when  no  resulting  injury  is  shown,  discbarge  the  indorser.  And  the  return  of 
an  execution,  issued  upon  a  twelve  months'  bond  given  by  the  maker,  in  the  absence  of 
proof  to  the  contrary,  will  be  presumed  to  have  been  ordered  for  sufficient  reasons.  lb, 
'  37.  A  mere  failure  to  execute  the  judgment  cannot,  of  itself,  absolve  the  oo-debtor, 
any  more  than  a  forbearance  to  sue  before  judgment  would  have  discharged  the  in- 
dorser.    26. 

X.  Of  Erascres  and  Inteblikeations. 

1.  A  memorandum  at  the  bottom  of  a  note,  ^  payable  at  the  house  of  A,  ^c,"  is  not 
such  an  alteration  as  avoids  the  note.    Nugmt  v.  I>elhomme,  2  M.  312. 

2.  Erasures  or  interlineations  in  a  substantial  part  of  an  acceptance  are  presumed 
to  be  false  or  ibrged,  and  must  be  satisfactorily  accounted  for  before  the  instrument  can 
be  admitted  in  evidence.     McARcken  v.  Beauchampy  2  L.  291. 

3.  Before  the  holder  of  a  note,  the  signature  to  which  has  been  erased,  can  recover, 
he  must  rebut  the  presumption  of  payment,  and  prove  that  the  signature  was  erased  by 
a  third  person.     SoUbelka  v.  Eeeveg^  3  L.  56. 

4.  An  erased  credit  on  a  note  in  the  creditor's  possession,  though  entitled  to  weight, 
is  not  conclusive  proof  of  payment  in  the  debtor's  favor,  but  may  be  repelled  by  proof 
to  show  it  was  made  in  error.     Benson  v.  Mathews,  7  L.  859.     Injrci,  XIII.  Nos. 

14,  24. 

5.  A  note,  with  the  debtor's  signature  erased,  furnishes  a  presumption  in  his  favor,  bat 
not  jfum  el  dejure.  It  may  be  entirely  repelled  by  showing  it  was  through  error  or 
inadvertency.     Gamier  v.  Peychaud,  9  L.  186. 

6.  The  word^,  '^  without  recourse,"  written  at  the  end  of  the  transfer  of  a  note  by  the 
transferrer,  who  obtains  possession  at\er  transfer,  do  not  alter  the  rights  of  parties,  and 
the  court  will  not  notice  them.     Martin  v.  McMasters^  14  L.  421. 

7.  A  defence  by  an  indorser,  that  the  note  was  altered  after  its  execution,  must  be 
clearly  proved.     Oakey  v.  Hennen,  18  L.  425. 

8.  An  indorsement  erased  will  be  considered  cancelled,  until  explained  by  plaintiff, 
whose  affidavit,  to  show  error  or  accident,  is  inadmissible  against  the  indorser ;  it  must 
be  established  by  legal  evidence,  not  by  the  declarations  of  the  party  who  seeks  to 
recover.     Sloeamb  v.  WatHnSy  1  R.  214. 

9.  Where  defendant,  sued  on  a  note  alleged  to  be  counterfeited,  objects  to  its  admission, 
until  erasures  and  defects  on  its  face  be  accounted  for,  and  the  court  cannot  say  whether 
there  be  such  erasures  as  should  authorize  its  exclusion,  till  explained,  the  note  will  be 
permitted  to  go  to  the  jury.    Dawson,  v.  Dawson,  7  R.  36. 

10.  Where  the  maker,  having  signed  a  note  to  his  own  order,  as  agent  "  for  A," 
indorses  and  gives  it  to  plaintiff  for  discount,  the  latter  cannot,  by  erasing  the  indorse- 
ment and  the  words  ^  for  A,"  bind  the  maker  without  his  consent  La.  State  Bank  v. 
FuseUer,  9  R.  26 

11.  Against  an  accommodation  indorser,  not  shown  to  have  delivered  the  note  to  a 
discounter,  the  latter  must  prove  that  material  alterations  on  its  face  were  made  under 
circumstances,  which  will  render  the  note  available.  Erasures  in  a  note  wiU  be  pre- 
sumed to  be  false.     Union  Bank  v.  Brewer,  2  A.  835. 

12.  The  erasure  of  the  drawer's  name  on  a  bill,  paid  for  his  accommodation  by  the 
acceptor,  will  not  destroy  the  latter^s  right  of  recovery,  when  it  is  shown  to  be  the  cus- 
tom of  the  place,  after  a  draft  is  taken  up  by  the  acceptors,  to  erase  all  the  names 
thereon.     Matter  of  0"  Flaherty,  7  A.  640. 

13.  In  an  action  against  the  maker  by  an  original  payee,  it  appeared  that  the  latter^s 
name  had  been  erased,  and  another  name  interlined  with  difierent  ink  and  in  a  diflerent 
handwriting  from  the  body  of  the  note.  The  party,  whose  name  was  interlined,  waiv- 
ing protest,  indorsed  the  note.  The  maker  pleaded  the  alteration  as  essential,  but  did 
not  suggest,  that  it  bad  been  made  after  issuing  the  note,  or  without  his  consent ;  nor 
did  the  circumstances  justify  the  slightest  suspicion  of  fraud,  whilst  they  harmonized 
with  the  supposition  that,  after  the  note  had  been  signed  with  plaintiff's  name,  he  had 
asked  for  an  indorser,  and  the  latter's  name  been  interlined.  Nothing  showed  that  the 
alteration  could  affect  the  maker,  or  had  been  made  without  his  consent.  Beld,  that 
plaintiff  is  entitled  to  recover  without  showing  such  consent  or  explaining  the  alteration. 
Levois  V.  Burguieres,  10  A.  111. 

See  Supra,  VII.  (d),  1),  No.  5.    Infra,  XV.     Evidence,  XXVL 
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XI.   Of  the  Promise  and  Liability  to  Pay  after  Discharge. 

L  To  entitle  the  holder  to  recover  against  an  indorser  or  drawer,  upon  a  promise  to 
paj,  after  the  latter  has  been  discharged  by  the  laches  of  the  former,  plaintiff  must  show 
that  the  promise  was  made  by  defendant  with  a  full  knowledge  of  his  discharge.  8  M. 
148;  12  L.  465;  1  R.  572;  2  R.  158;  7  B.  418;  10  R.40,61;  12  R.  281 ;  2  A.  824. 

2.  Parol  evidence  may  be  given  of  an  indorser's  promise,  after  protest,  to  pay  a  note* 
Dekt^  V.  MoOere,  3  N.  S.  818. 

3.  Where  no  demand  is  legally  shown,  and  the  drawer,  supposing  one  made,  and  him- 
self liable,  promised  to  pay  the  drafl,  it  will  be  presumed  that  there  was  no  demand,  and 
that  the  promise,  made  in  error,  was  not  binding.     Tickner  v.  Roberts^  11  L.  17. 

4.  Where  an  indorser,  with  a  full  knowledge  of  the  circumstances  of  his  release, 
ondertakes  voluntarily  and  absolutely  to  pay,  he  will  be  bound.  U.  S.  Bank  v.  EUis,  13 
L.  368  ;  Bart  v.  Zof^,  1  R.  83. 

5.  A  promise  to  pay  by  an  indorser  discharged  by  the  holder's  laches^  to  be  binding, 
moflt  be  made  with  full  knowledge  of  such  laches,  and  the  intention  of  waiving  his  legal 
rigfatiP.  Direct  proof  of  such  knowledge  is  not  required ;  it  may  be  inferred  from  a 
partial  payment,  or  circumstances  attending  the  promise.  Williams  v.  Bobinsouj  13  L. 
421 ;  Heath  v.  Commercial  Batik,  7  R.  324. 

6.  The  promise,  with  full  knowledge  of  the  want  of  notice,  must  be  absolute,  creating 
in  law  a  new  obligation.     Lambeth  v.  Petravic,  16  L.  315. 

7.  So,  where,  when  the  indorser  admitted  his  liability,  and  said,  that,  though  time  had 
been  given  the  maker,  it  should  not  affect  his  liability,  he  was  not  liable  for  want  of 
notice,  his  acknowledgment  was  held  not  to  bind  him.     Ih, 

8.  An  indorser,  who  pays  in  ignorance  of  his  discharge  by  a  release  to  the  maker  or 
insaffideDcy  of  the  demand  and  protest,  may  recover  back  -the  money  so  paid.  Oakey 
T.  Bafd:  of  La^  17  L.  386  ;  Heath  v.  Commercial  Bank,  7  R.  334 ;  Citizens'  Bank  v. 
Ditpte,  5  A.  12. 

9.  Where,  after  the  last  day  of  grace,  the  drawer  of  a  bill  promises  the  holder  to  pay 
it,  if  he  will  not  present  it,  and  the  latter  subsequently  presents  and  protests  it,  the  for- 
mer will  be  released  from  his  conditional  obligation.    Keith  v.  Mackey,  5  R.  277. 

10.  Though  the  drawer  be  discharged  by  the  holder's  neglect  to  make  due  present- 
ment and  give  notice,  on  the  ground  of  the  damage  he  is  presumed  to  have  sustained 
by  the  lathes  of  the  latter,  yet,  if  he  afterwards  withdraw  the  funds  on  which  he  had 
drawn,  he  will  be  responsible,  under  art  2294  C.  C,  to  the  holder,  who  had  become  the 
owner  thereof,  for  the  amount.     lb. 

11.  Garland,  J.,  dissenting.  A  bill  is  not  an  assignment  of  a  portion  of  the  funds  in 
the  drawee's  bands.  The  drawer,  having  had  ample  funds  there  at  the  maturity  of  the 
Ull,  which  was  not  duly  presented,  was  discharged  from  all  liability,  and,  being  so  dis- 
diaiged,  had  the  right  to  settle  his  account  afterwards  and  withdraw  his  funds  from  the 
hands  of  his  correspondent.  The  legal  discharge  from  all  responsibility  would  be  of 
little  value,  if  the  money  must  be  left  to  pay  the  bill,  whenever  it  may  suit  the  holder  to 
call  for  it.  One  is  not  bound  to  leave  his  money  to  pay  what  the  law  says  he  is  not 
bonnd  to  pay.    lb. 

12.  An  actual  payment  furnishes  a  presumption  of  indebtedness;  and  where  an 
indoner  seeks  to  recover  back  the  amount  of  a  note,  because  paid  in  ignorance  of  his 
discharge,  he  must  show  that  he  was  discharged.  Union  Bank  v.  Hyde,  7  R.  418. 
EVIDBHCE,  VOL  No.  15. 

13.  A  promise  to  pay  a  bill  exceeding  ^yb  hundred  dollars,  after  protest,  is  an  agree- 
ment to  pay  money,  which,  under  art  2257  C.  C,  must  be  proved  by  one  credible  wit- 
ness and  corroborating  circumstances  appearing  aliunde.  Mechanics'  Bank  v.  Waltan, 
7  1 451.    Evidence,  XIII.  (b),  Nos.  5, 18. 

14  If  a  third  person  direct  his  agent  to  pay  a  certain  note  without  interest,  it  is 
equivalent  to  a  promise  so  to  pay  it,  which,  if  accepted  by  the  holder,  binds  the  promisor. 
C  a  1896 ;  BM  v.  Lawson,  12  R.  152.     Obligations,  VII.  (b),  1),  No,  4. 

1^.  A  promise  to  pay  a  note  for  an  indorser,  who  has  been  discharged,  must,  to  bind  a 
third  party,  be  made  with  full  knowledge  of  such  discharge ;  but  direct  proof  of  the 
knowledge  is  not  necessary.  It  may  be  inferred  from  the  attending  cirdumstances,  as 
where  the  promise  is  to  pay  the  principal  without  interest ;  for,  if  the  protest  were  regu- 
lar, interest  would  run  from  its  date.     lb. 

16.  Where  the  indorser  has  been  discharged  by  the  holder's  laches,  a  promise  to  pay, 
to  be  obligatory,  must  be  deliberately  made,  in  clear  and  explicit  language,  and  amount 
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to  an  admission  of  the  holder's  rights,  or  of  a  duty  or  willingness  to  paj.      Vanee  v. 
Ihpass,  2  A.  1 6. 

17.  So,  where  the  indorser,  on  being  applied  to  for  payment,  stated,  ''that  he  had 
been  very  unfortunate  in  indorsing  the  note,  that  he  could  not  pay  it,  that  the  estate  of 
the  maker  owed  him  money,  and  he  had  no  means  of  paying  it  but  from  that  source," 
it  will  not  be  considered  a  promise  to  pay.     Jb. 

18.  When  no  failure  to  protest  or  notify  is  shown,  the  indorser's  promise  to  pay,griven 
in  the  form. of  a  new  note,  will  be  considered  as  pritnd  fcune  evidence,  that  there  has 
been  no  laches.    Robimon  v.  Day,  7  A.  201.     Supra,  YIII.  (d),  Nos.  4, 15. 

19.  To  constitute  a  waiver  of  want  of  due  notice,  there  need  not  be  an  express  prom- 
ise to  pay  absolutely.  It  suffices,  if  the  language,  by  reasonable  intendment,  imply  or 
import  a  promise  to  pay.     Zacharie  v.  Kirk,  14  A.  433. 

20.  Thus  ;  the  master  of  a  steamer  and  special  agent  of  the  owner  drew  on  the  latter 
for  a  debt  for  account  of  the  boat,  and  although  he  had  received  no  notice  of  dishonor, 
yet,  after  being  sued  upon  the  draft,  declared  that  he  would  pay  the  claim,  if  the  costs 
were  thrown  out.  Hddj  that  defendant,  being  liable  as  master  for  the  debt,  for  which 
the  draft  was  drawn,  must  be  presumed  to  have  had  full  knowledge  of  the  holder's 
laches ;  that  the  words,  ^  if  the  costs  were  thrown  out "  must  be  understood  as  the 
expression  of  an  unwillingness  to  pay  the  costs,  and  not  a  condition  or  limitation  of  his 
admission  of  liability  to  pay  the  bill ;  and  that  they  were  a  confession  of  his  legal  liabili- 
ty, and  waived  the  want  of  notice.  lb.     Shipping,  IY.  (a),  Nos.  5,  6. 

See  Transaction,  No.  22. 

XII.  Of  the  Pleadings  and  Eyidenob. 

(a)  In   Generals 

The  same  questions  of  pleading  and  evidence  may  arise  in  actions  upon  bills  and  notes^ 
as  in  actions  upon  other  instruments,  or  for  other  causes.  The  decisions  upon  such  ques- 
tions, common  alike  to  all  actions,  vnll  be  found  in  the  titles  of  Evidence  and  Plead- 
ing, under  their  appropriate  subdivisions.  Under  the  present  title  o/*  Bills  and  Notes 
have  been  placed  those  decisions,  which  'relate  to  such  questions  as  are  either  peculiar  to 
this  class  of  instruments,  or  more  convenient^/  classed  here  than  elsewhere.  It  has  notj 
however,  been  found  practicable  to  embrace  them  all  within  one  subdivision ;  and  the 
present  has  been  adopted,  thai  it  might  serve,  while  containing  a  portion  of  the  mcUter,  as 
a  convenient  mode  of  indicating  where  the  other  portion  wiU  oe  elsewhere  found. 

(b)    Competency  of  Witnesses. 

1.  One  partner  cannot  invalidate  a  note  of  the  firm,  on  which  another  partaer  is  sued. 
RocheUe  v.  Musson,  3  M.  84. 

2.  In  a  suit  against  the  indorser,  the  maker  is  incompetent  to  prove  the  extinguish- 
ment of  the  note.     Abat  v.  Doliole,  3  M.  659. 

3.  But  he  is  competent  to  prove  any  fact  affecting  the  indorser^s  rights,  being  himself 
ultimately  responsible,  whatever  the  result  of  the  suit.     lb. 

4.  A  maker  of  a  note  may  prove  its  execution,  in  a  suit  by  the  indorsee  against  the 
indorser.     AIhU  v.  Rion,  9  M.  465. 

5.  An  indorser  may  prove  an  alteration  of  the  note  made  after  the  indorsement. 
Hamburgh  v.  Commagere,  10  M.  18. 

6.  The  maker  may  call  an  indorser  to  prove  anything  that  cannot  injure  an  innocent 
indorsee.     Cox  v.  WHHams,  5  N.  S.  142. 

7.  An  indorser,  discharged  for  want  of  notice,  may  prove  payment  for  the  maker. 
Bourg  v.  Bringier,  8  N.  S.  508. 

8.  A  payee,  who  has  transferred  the  note  without  indorsement  or  recourse,  may  prove 
its  consideration.     Hughes  v.  Harrison,  2  L.  92.    Evidence,  XVI.  (b),  2),  B,  §  2,  Na  4. 

9.  Since  stat.  27  March,  1823,  No.  63,  the  maker,  though  entirely  disinterested,  can- 
not testify  in  a  suit  by  a  holder  against  an  indorser.     Fortineau  v.  Boissiere,  18  L.  470. 

10.  But  this  statute,  being  in  derogation  of  the  settled  rules  of  evidence,  will  not  be 
extended  beyond  its  letter.     Buckner  v.  Watt^  19  L.  211. 

11.  So,  the  acceptor  is  competent,  where  the  holder  sues  an  indorser.  lb* 

12.  But  in  a  suit  here,  on  a  note  executed  in  another  state,  the  statute  applies.  lb. 
Evidence,  XVI.  (b),  1). 

13.  The  maker  may  show  that  the  suit  is  premature,  by  an  indorser  after  maturi^, 
who  agreed  to  wait  a  certain  time  for  payment.     Shipmans  v.  Archinardj  19  L.  471L 
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14  The  act  25r  March,  1828,  No.  88,  did  not  repeal  the  law  then  existing,  respecting 
the  competency  of  witnesses,  leaving  the  question  still  open,  whether  the  maker's  com- 
petency to  testify,  in  an  action  against  the  indorser,  were  to  be  determined  by  the  code, 
or  act  27  March,  1828,  No.  63.     Waters  v.  Petravic,  19  L.  584. 

15.  The  act  1828,  so  far  as  it  renders  the  maker,  drawer,  or  other  obligor  of  negoti- 
able paper  incompetent,  mider  any  drcnmstances,  as  a  witness  in  an  action  against  an 
indorser,  was  repealed  by  art  8521  C.  C.  lb. ;  4  R.  157 ;  7  R.  248,  857 ;  5  A.  188. 
GoDKs,  L  Nos.  12,  18.      ' 

16.  Where  the  maker  pleads,  that  she  executed  the  note,  as  surety  for  her  husband, 
and  was  not  benefited  by  the  consideration,  the  indorser  who,  sued  with  her,  answers 
separately,  adopting  the  same  defence,  is  not  a  good  witness  for  her,  being  interested  to 
destroy  her  obligation  as  maker.     Macatiy  v,  Hoachj  7  R.  857. 

17.  The  indorser,  where  the  facts  he  is  to  prove  do  not  tend  to  affect  his  liability,  nor 
to  change  as  to  him  the  ultimate  result  of  the  suit,  is  competent  for  the  maker.     lb. 

18.  Where  the  drawees  are  sued  on  an  unaccepted  biU,  their  agent,  the  drawer,  is 
competent  for  plaintifil     BriUon  v.  Andrews,  1  A.  899. 

19.  The  maker  is  generally  competent  for  the  indorser ;  but  not  where  the  latter  has 
indorsed  for  his  accommodation.  In  such  case  he  is  not  indifferent,  being  liaUe  for 
costs  in  case  of  judgment  against  the  indorser ;  but  not  liable,  if  in  his  favor.  C.  C. 
2260 ;  Oman  Bank  v.  Jones,  2  A.  845 ;  Zhmn  v.  Chafe,  10  A.  498.  Eyidencb,  XVL 
(b),  2),  D,  No.  2. 

20.  The  sole  maker  of  a  note,  given  for  the  price  of  a  steamer,  when  sued  with 
another,  aUeged  to  be  a  part  owner,  is  incompetent  for  plaintiff  to  establish  the  liability 
of  his  codefendant,  as  a  partner  with  him.  He  is  disqualified  by  interest.  £U%s  v. 
Lauve,  4  A.  245.     EvmsNCE,  XVI.  (b),  2),  b,  §  8. 

21.  The  payee  is  a  good  witness  for  the  holder,  against  the  maker,  where  the  defence 
is  payment.     McOraw  v.  Tamkins,  5  A.  188. 

22.  An  indorser  is  not  competent  for  the  maker,  to  prove  facts,  which  would  be  a 
good  defence  to  an  action  by  the  holder.  A  surety  cannot  testify  for  his  principal. 
Rousseau  v.  Lovering,  7  A.  616. 

23.  An  executor,  being  pecsonally  bound  by  his  indorsement  of  a  bill,  although  signed 
by  him  as  executor,  has  a  direct  interest  in  an  action  by  the  holder  against  the  drawer 
to  procure  a  recovery  against  the  latter ;  and  his  interest  not  being  equally  balanced 
between  plaintiff  and  defendant,  he  is  not  competent  for  the  former.  Leverich  v.  Bossier, 
12  A  583. 

24  In  an  action  against  the  drawer  and  acceptors,  after  final  judgment  against  the 
latter,  they  are  incompetent  for  plaintiff  to  prove  the  drawer's  liability.  They  are 
iaterested  in  the  question  of  costs,  for  which,  by  giving  to  plaintiff  another  debtor  in 
soHdo,  they  diminish  the  amount  they  may  ultimately  be  compelled  themselves  to  pay. 
The  question  might  have  been  different,  if  there  had  been  a  separate  suit  against  the 
drawer,  who,  under  the  commercial  law,  would  have  had  no  recourse  against  the  accep- 
tors for  ooata.  Bmk  ofLa.Y.  Hudson,  18  A.  600.  Evidence,  XYI.  (b),  2),  a,  Nos. 
10,22. 

25.  ^or  the  competency  of  notaries,  who  have  protested  bids  and  notes,  to  prove  noHeOy 
or  to  mppcrt  cr  impeach  their  certificate,  see  Supra,  YIII.  (d),  Nos.  7, 10,  11,  12. 

(c)  Admissibility  of  JEvidence  to  Explain,  or  Vary,  BiUs  or  Notes. 

1.  Parol  evidence  is  admissible  to  show  that  a  person,  whose  name  is  not  on  the  bill, 
furaished  the  value,  and  is  interested  therein.     Grieve  v.  Sagory,  8  M.  599. 

2.  The  want,  failure,  or  illegality  of  consideration,  may  be  established  by  parol  be- 
tween any  parties,  between  whom  the  consideration  may  be  inquired  into.  8  M.  644 ; 
12  M.  402  ;  1  N.  S.  90,  95;  8  N.  S.  558 ;  1  L.  197.     Supra,  IV.  (e),  1),  No.  8. 

8.  Parol  evidence  cannot  be  received  to  prove  that  a  note,  expressed  to  be  paid  in 
dollars,  was  to  be  discharged  according  to  the  usage  of  trade  in  Kentucky,  where  the 
note  was  made,  in  bank  notes  of  the  bank  of  E^entucky.  Veeehe  v.  Grayson,  1  N.  S. 
185. 

4.  Art.  242,  p.  810,  O.  C,  which  excludes  parol  evidence  against  or  beyond  the  con- 
tents of  a  written  act,  is  inapplicable  to  bills  and  notes.  Negotiable  paper  is  governed 
bj  the  laws  peculiar  to  commerce,  which  are  expressly  excepted  from  the  provisions  of 
this  code.     Robertson  v.  NoU,  2  N.  S.  122.     Laws,  VII. 

5.  Parol  evidence  is  admissible  to  show  an  agreement  between  the  parties,  that  a 
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bill,  given  by  one  to  the  other,  should  not  be  negotiated,  although  the  inatrameot  be  ne- 
gotiable in  form.     /6. ;  3  N.  S.  268. 

6.  A  wife,  sued  as  indorser,  may  show  by  parol  that  she  is  the  surety  of  her  husband, 
the  maker.     La,  State  Bank  v.  MotoeU,  7  N.  S.  343.     Evidbncb,  XV.  (c). 

7.  Error,  to  the  prejudice  of  the  maker  of  a  negotiable  note,  indorsed  in  blank,  made 
in  calculating  its  amount,  may  be  expkined  and  corrected  by  parol,  though  the  holder 
received  it  in  autre  droits  when  he  sustains  no  injury  thereby.  ArceHoax  v.  Jardanj  8 
L.  314.     Evidence,  XV.  (h). 

8.  The  vendor's  privilege  on  movables,  for  whose  price  a  note  is  given,  may  be  shown 
by  parol  against  the  maker  and  vendee.     C.  G.  3194 ;  Polo  v.  NaiiU^  14  X/.  260. 

9.  Written  evidence  may  be  received  to  show  the  nature  of  an  indorsement,  though, 
perhaps,  parol  be  inadmissible.      Waring  v.  Orowford^  14  L.  378. 

10.  In  an  action  against  the  maker,  a  letter,  written  by  the  indorser,  is  admissible  to 
prove  that  the  latter,  having  transferred  the  note  after  maturity,  had  agreed  to  wait  a 
certain  time  for  paymenL     Shvpmane  v.  Archinard^  19  L.  471. 

11.  Art.  2256  C.  C.  is  inapplicable  when  defendant  offers  to  show  that  he  indorsed 
as  surety,  and  that  the  note  was  to  be  paid  out  of  collections  to  be  made  by  him  from 
claims  due  the  maker.  The  evidence  neither  explains  nor  contradicts  the  written  in- 
strument, but  goes  to  establish  a  collateral  fact  or  agreement  in  relation  to  it.  Ihoight 
V.  Linton,  8  B.  57.    Evidencb,  XV.  (f  )• 

12.  Parol  evidence  is  admissible  to  prove  at  what  time  a  bill,  payable  "^ — months 
after  date,"  and  discounted  without  filling  up  the  blank,  was  to  be  paid.  The  testimony 
does  not  contradict  the  instrument,  but  supplies  an  omission,  which,  on  the  face  of  tfa^ 
contract,  was  either  an  oversight  or  an  intentional  submission  of  the  term  to  the  dis- 
counter's discretion.  Union  Bank  v.  Meeker^  4  A.  189.  Evidbncb,  XV.  (e),  Nos. 
38,39. 

13.  The  consideration  of  a  due  bill,  if  not  expressed,  may  be  shown  by  parol,  which 
cannot  be  considered  as  contradicting  the  terms  of  the  instrument.  Klein  v.  IHnkgrave, 
4  A.  540.     Evidence,  XV.  (e),  Nos.  18,  32. 

14.  Where  a  note  purports  on  its  face  to  be  executed  by  the  maker  and  two  co- 
sureties, parol  declarations  of  one  of  the  latter,  made  when  the  note  was  signed,  but  out 
of  the  presence  of  the  other,  are  inadmissible  to  show  that  the  former  bound  himself, 
not  as  surety  for  the  maker,  but  for  his  cosurety.     Cfosserand  v.  Lacour,  8  A.  75. 

15.  Parol  evidence  is  inadmissible  to  show,  that  a  note  was  given  for  a  further  ooo- 
sideration  than  that  specified  on  its  face.     Dtoight  v.  Kemper^  8  A.  452. 

16.  Courts  constantly  ascertain  the  origin  of  notes  to  determine  the  true  character  of 
parties,  though  the  form  of  the  instrument  imply  entirely  different  relations.    Paschal  v. 

Union  Banky  9  A.  484.     Attachment,  II.  (c),  2),  No.  14. 

17.  Where  the  husband  has  executed  notes  to  his  own  order,  indorsed  in  blank,  and 
secured  by  mortgage  granted  to  intermediate  parties,  through  whom  they  have  been 
donated  to  the  wife,  to  be  used  by  her,  after  his  death,  against  his  succession,  and  she 
fraudulently  transfers  them  to  a  holder  without  consideration,  these  facts  may  be  shown 
hy  parol  in  an  action  by  the  husband  against  the  holder  for  their  recovery.  Thetaner  v. 
Schmidt,  10  A.  293. 

18.  The  maker  of  a  mortgage  note  cannot  prove,  at  least  by  parol,  espeoiallv  againsdt 
a  holder,  not  a  party  to  the  act  of  mortgage,  that  it  is  a  simulation,  and  that  the  payee 
had  admitted  that  the  note  was  without  consideration.  Donati  v.  Lauge,  11  A.  399. 
Evidence,  XV.  (d),  1),  No.  4 ;  2). 

19.  Parol  evidence  is  admissible  to  show  that  a  note,  signed  by  the  maker  in  his  in- 
dividual name,  was  given  by  him  as  tutor  of  minors,  to  whose  b^efit  its  consideration 
has  enured.     Leonard  v.  Hudson,  12  A.  840. 

See  Infra,  XIV.  (a).  No.  1. 

(d)  AdmissihiHtg  of  Evidence  under  the  Pleadings  ;  and  Variance, 

1.  When  the  note  or  bill  is  annexed  to  the  petition,  as  part  thereof,  a  variance  be- 
tween it  and  the  description,  either  in  the  amount  or  names,  or  otherwise,  is  not  fatal, 
and  the  note  or  bill  wiU  govern.  3  M.  644 ;  6  N.  S.  128 ;  13  L.  493  ;  14  L.  418 ;  1 
R  449  ;  5  A.  576.    Pleading,  V.  (a),  4),  No.  4. 

2,  The  proof  should  correspond  with  the  material  allegations ;  where  the  petition  set 
forth  a  note  in  plaintiff's  favor,  and  that  produced  was  to  a  payee  of  another  name,  and 
no  identity  between  them  was  alleged,  pbdntiff  was  not  allowed  to  prove  such  identity 
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bj  eTidenee  dshor$  the  instrument,  but  was  nonsuited.    The  note  was  not  annexed  to 
the  petition,  nor  in  any  way  made  part  of  it.    Flogny  v.  Adorns^  11  M.  547. 

3.  In  the  description  of  a  note,  a  variance,  though  only  in  the  fractional  part  or  cents, 
fix>m  that  offered  in  evidence,  is  fatal  PiUe  v,  MoUere,  2  N.  S.  666  ;  White  v.  Noland, 
3  N.  S.  636.     Svpra,  I.  Nos.  3,  5. 

4.  Defendant,  alleging  the  notes  to  be  forgeries,  need  not,  to  offer  evidence  of  the  fact, 
fonnally  disavow  them.     Gravier  v.  Gravier,  3  N.  S.  206. 

5.  A  wife  cannot,  without  pleading  it,  prove  that  her  note  was  for  her  husband's 
debt  DumartraU  v.  DeBianCyb  N.  S.  39.  But  see  Mabbiage,  VIII.  (d),  Nos.  11, 
14, 17,  0<  at 

6.  Evidence  is  admissible  to  prove,  that  a  partner  indorsed  for  a  firm,  though  the 
petition  do  not  allege  that  the  firm  was  a  commercial  one,  nor  that  he  had  authority  to 
administer  its  affidrs.    Hodge  v.  Eaetiuy  5  N.  S.  57.     Pleading,  Y.  (a),  3),  c,  No.  1. 

7.  In  a  suit  against  partners  as  acceptors,  defendants  cannot,  without  specially  plead- 
ing it,  prove  thai  the  bill  was  accepted  by  the  other  partners  for  their  private  debts  in 
tbe  partnership  name.     Dick  v.  MaxvpeUy  6  N.  S.  399. 

8.  In  a  suit  by  an  indorser  on  a  bill,  on  which  there  are  subsequent  indorsers,  he  may 
show  that  it  was  retrangferred  to  him,  without  having  alleged  that  fact.  Dicks  v.  Cash, 
7  N.  S.  367 ;  Hyde  ▼.  Groee,  lb.  574. 

9.  Where,  by  a  deposition  taken  more  than  a  year  before  the  trial,  the  drawer  is 
apprized  that  he  would  be  charged  on  the  ground  of  his  promise  to  pay  after  the  drawee's 
refusal,  evidence,  though  objected  to,  will  be  admitted  to  prove  the  fact,  though  not 
alleged.    Ives  v.  JEasHn,  6  L.  16.     Pleading,  Y.  (c),  1),  No.  1. 

10.  A  note  signed  by  Charles  Brand,  made  part  of  the  petition,  which  charges  the 
maker  by  the  name  of  Charles  Breux  or  Brand,  is,  under  the  general  issue,  admissible  on 
proper  proof.     Anselm  v.  Brand,  6  L.  142. 

11.  Under  an  allegation  that  a  note  was  duly  protested,  evidence  is  admissible  that  it 
was  duly  presented  at  the  place  indicated  therein  for  payment.  Voisin  v.  Jewdl,  9  L. 
114.    Pleading,  V.  (a),  3),  d.  No.  6. 

12.  When  the  petition  alleges  ^  that  due  demand  was  made  at  the  proper  place,"  the 
note  being  annexed  to  the  petition  as  part  of  it,  proof  of  demand  at  the  place  indicated  in 
the  note  is  admissible.     Laferriere  v.  Bynum,  12  L.  587. 

13.  The  original  and  supplemental  petition  are  to  be  taken  as  one  and  the  same  pro- 
ceeding. A  discrepancy  between  the  petition  and  note  sued  on  is  waived,  if  defendant's 
answers  and  admissions  of  record  be  inconsistent  with  the  denial  of  identity.  Weyman 
7.  Cater,  13  L.  493. 

14.  The  maker,  without  alleging  that  the  note  has  been  lost  or  stolen,  cannot,  by  a 
bare  denial,  contest  the  title  of  plaintiff,  who  sues  as  holder  under  a  blank  indorsement. 
McKimuy  v.  Beesan,  14  L.  256. 

15.  Where,  in  a  suit  against  an  ordinary  partnership,  in  whose  name  the  note  was 
signed  by  A»  plaintiff  prays  for  judgment  in  soHdo  and  general  relief,  and  A,  his  co- 
partner not  being  cited,  pleads  the  general  issue,  and  that  die  partnership  was  an  ordin- 
ary one,  plaintiff  may  show  that  the  consideration  of  the  note  was  for  A's  individual 
benefit,  and  so  that  he  is  liable  for  the  amount.     Derhigny  v.  MandeUi,  15  L.  496. 

16.  Plaintiff's  title  cannot  be  contested  on  its  bare  denial ;  defendant  must  aver  that 
be  has  a  good  defence  against  the  real  owner,  otherwise,  whether  plaintiff  be  owner  or 
not,  is  a  fact  which  cannot  avail  him.  Peyrovx  v.  Davis,  17  L.  479.  Supra,  IV.  (d), 
3),  No.  5. 

17.  Error  in  the  erasure  of  an  indorser's  signature  may,  as  against  him,  be  shown 
without  being  alleged.  Any  drcumstanoe  showing,  that  the  erasure  affected  or  destroyed 
his  liability,  must  be  pleaded  by  him.     OanireUe  v.  Percy,  17  L.  520. 

18.  Defendant  may  show,  under  the  general  issue,  that  the  office  to  which  notice  was 
sent,  was  not  the  nearest  his  residence.     PoUard  v.  CkxJc,  4  R.  199. 

19.  Evidence  to  contradict  the  protest,  as  to  the  demand,  and  the  certificate  as  to  the 
notice,  is  admissible  under  the  general  issue.    Marsaudet  v.  Jacobs,  6  R.  276. 

20.  A  general  allegation  of  demand  of  payn^ent  before  suit  authorizes  pix)of  of  de- 
mand, at  the  place  of  payment  mentioned  in  the  note.    Parker  v.  Bernard,  9  R.  18. 

21.  Where  defendant  alleges  that  the  note  was  obtained  by  fraud  and  deception,  that 
be  signed  it  only  as  surety,  and  that  it  was  to  have  been  signed  by  others,  parol  evidence 
b  admissible  to  prove  that  he  signed  it  as  such,  and  that  it  was  to  have  been  signed  by 
others.    Boss  t.  Boss,  9  R.  173. 
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22.  Where  the  note,  on  which,  forming  part  of  the  petition,  plaintiff  sues  as  transferee, 
shows  that  it  was  transferred  to  him  and  another  person,  whose  interest  he  is  not  shown 
to  have  acquired,  the  variance  between  the  cdlegata  and  probata  will  be  fataL  Taylor  t. 
Normand,  12  R.  240.     Infra,  (e),  1),  Nos.  2,  4. 

23.  Under  a  plea,  that  the  holders  prior  to  plaintiff  knew  the  failure  of  consideration, 
without  an  allegation  that  he  took  the  note  with  notice,  or  under  suspicious  circum- 
stances, evidence  of  notice  to  a  former  holder  is  inadmissible,  as  irrelevant ;  nor  could 
notice  to  plaintiff  be  proved  under  the  pleadings.     Parker  v.  Raynal,  1  A.  209. 

24.  Plaintiffs  cannot  establish  a  special  agreement  with  the  drawer,  inconsistent  with 
their  own  allegations.     Benaist  v.  Reyhum^  2  A:  137.     Evidence,  XIL  ( j),  1),  No.  2. 

25.  An  indorser,  without  specially  pleading,  may  set  up,  his  discharge  by  the  holder^s 
postponement  of  a  mortgage  securing  the  note,  where  the  latter,  from  previous  proceed- 
ings in  the  case,  knows  the  defence  to  be  set  up,  and  introduces  himself  the  evidence 
sustaining  it     DupUmUer  v:  Newcomb,  2  A.  279. 

26.  An  allegation,  that  plaintiff  is  owner  of  a  note  not  indorsed  by  payee,  suffici- 
ently implies  a  transfer,  to  authorize  evidence  of  a  transfer  and  subrogation  by  payee  to 
plaintiff.     Janes  v.  JSUiaty  2  A.  1009. 

27.  The  plea  of  ^  failure  of  consideration,"  without  any  specification,  as  to  the  con- 
sideration, or  the  time,  place,  or  circumstances  of  its  failure,  is  too  vague  to  authorize 
proof  upon  it     Langstaff  v.  Lees,  11  A.  271.     Pleading,  V.  (c),  1),  No.  5. 

See  Pleading,  V.  (a),  3) ;  (b),  o) ;  (c) ;  (d)  ;  (e).    Judgment,  V.  (a). 

(e)    What  mutt  be  Alleged;   What  Proved^  and  By  whom. 

\)  In  General. 

1.  The  drawer  is  entitled  to  some  notice,  before  or  on  the  trial,  of  the  intention  to  hold 
him  liable  for  want  of  funds  in  the  drawee's  hands,  in  the  absence  of  notion  of  protest 
Bioodgood  y.  Hawthorn,  9  L.  128. 

2.  Plaintiff,  who  sues,  not  as  holder,  but  as  agent  of  a  corporation,  to  which  the  note 
belongs,  and  the  existence  of  which,  though  specially  put  at  issue,  is  not  proved,  cannot 
recover.  Granite  Ins.  Co.  v.  Prahn,  10  A.  22.  Supra,  (d).  No.  22 ;  IV.  (d),  3), 
No.  17. 

3.  Where  plaintiff  does  not  show  from  whom  or  at  what  date  he  obtained  the  transfer 
of  a  note  specially  indorsed  by  the  payee  and  the  latter's  indorsee,  whose  indorsement  is 
stricken  out,  he  cannot  recover.     Clannon  v.  Qilhoun,  10  A.  460. 

4.  Where  A  sues  as  payee  upon  a  note  payable  to  '*  A  and  Co.,"  under  which  name 
he  avers,  that  he  is  trading  alone,  and  defendant  denies,  that  A  is  the  owner  or  is  so 
trading,  plaintiff,  who  offers  no  other  evidence  than  the  note,  cannot  recover ;  he  should 
prove  that  he  alone  composed  the  firm.  The  case  is  not  that  of  an  alleged  nonjoinder 
or  misjoinder  of  parties,  where  defendant,  excepting,  is  obliged  to  point  out  how  the 
error  may  be  corrected,  but  the  objection  goes  to  the  right  of  action  upon  the  note. 
RoHb  V.  BaOey,  13  A.  457.  Partnership,  III.  (b),  1),  No.  24.  Eyidencb,  XUL 
(a).  No.  15. 

5.  The  burden  of  proving  the  time  of  indorsement  rests  upon  the  maker,  who  pleads 
that  plaintiff  acquired  the  note  after  maturity,  and  subject  to  existing  equities.  See  Infra, 
XIII.  No.  2.     Sale,  IV.  (b),  3),  d.  No.  2.     Compensation,  IV.  No.  1. 

6.  Am  to  how  far  possession  is  evidence  of  title  ;  for  the  extent  of  the  holder's  interest; 
the  effect  of  the  indorsement  upon  the  tide  ;  the  interest  it  passes,  and  defects  of  title,  see 
Supra,  IV.  (d),  3)  ;  Infra,  2). 

7.  As  to  when  and  by  whom  a  consideration  must  be  proved,  see  Supra,  IV.  (b). 

8.  For  the  pleadings  and  evidence  in  actions  by,  and  against,  the  acceptor,  see  Supra, 
V.  (e). 

9.  For  the  evidence  in  matters  relating  to  bank-notes,  see  Infra,  XVII. 

10.  For  the  evidence  in  matters  relating  to  payment  or  renewal,  see  Infra,  XIIL 

11.  For  the  production  of  the  instrument  itself,  a  variance  in  its  description,  and  ac- 
tions upon  bills  or  notes,  lost  or  stolen,  and  what  must  be  cUleged  and  proved  therein,  see 
Supra,  (d)  ;  II.  No.  18 ;  V.  (e).  No.  11 ;  Infra,  XVI. 

12.  For  the  proof  of  demand  and  notice,  see  Supra,  VIII. 

13.  For  the  evidence  of  a  promise  or  liability  to  pay  after  discharge,  see  Supra,  XL 

14.  For  the  evidence  as  to  interest  and  doomages,  see  Infra,  XIV.  (a),  Nos.  1,  14; 

(b). 
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2)  Signature  of  Portia;  Denial  of  Signature  ;  and  Filling  up,  and  Sinking  out,  of  Indorsements, 

1.  The  ordinance  of  Bilboa  is  not  in  force  in  Louisiana,  and  blank  indorsements  are 
legal,  and  may  be  filled  up  or  st^cken  out  before  the  note  is  passed  to  the  jury.  2  M. 
828;  4 M.  93 ;  13  L.  276 ;  16  L.  217 ;  7  N.  S.  253. 

2.  Possession  is  not  evidence  of  title  in  a  payee  whose  special  indorsement  appears 
upon  the  note,  and  he  will  not  have  leave  to  strike  it  off.  Robson  v.  Earleyy  1  N.  S. 
373.    Apm,  IV.  (d),  3),  Nos-  3,  9,  31 ;  V.  (e),  No.  2. 

3.  In  an  action  against  the  maker,  it  is  not  necessary  to  set  forth  indorsements  subse- 
qaent  to  plaintiff's.     Ahat  v.  Toumillon^  6  N.  S.  649. 

4.  Defendant,  who  pleads  the  general  issue  without  confessing  or  denying  his  signa- 
ture, is  considered  as  having  confessed  it.  8  N.  S.  300 ;  1  L.  488 ;  2  L.  420 ;  5  L. 
33;  14  L.  361 ;  19  L.  86,  88;  8  A.  312.     Evidence,  XXV.  (b),  1),  No.  14.     Ex- 

FERTS  AND  AUDITORS,  I.  No.  1. 

5.  The  holder  of  negotiable  paper,  indorsed  in  blank,  may  sue  without  filling  up  the 
Uank.    Nerauk  v.  Dodd,  3  L.  431.     Suproj  IV.  (d),  3),  Nos.  1,  5. 

6.  The  holder  of  a  note,  not  negotiable,  has  no  right  at  the  trial  to  write  over  payee's 
indorsement  an  assignment  to  himself.     Chandler  v.  Witherspoon,  4  L.  68. 

7.  The  penalty  of  losing  every  other  defence,  inflicted  upon  a  party  who  expressly  de* 
nies  his  signature  when  it  is  proved,  is  not  incurred  by  his  denial  of  having  made  the 
note  sued  on.     Stockton  v.  Dfiucton,  8  L.  227. 

8.  Where  the  answer  admits  that  defendants  indorsed  the  notes,  it  is  a  mutual  acknowl- 
edgment of  their  respective  signatures.     McDonough  v.  Thompsony  11  L.  568. 

9.  Proof  of  defendant's  signature,  when  formally  denied  by  him,  bars  every  other  de- 
fence. So,  he  cannot  set  up  plaintiff's  failure  to  prove  title  to  the  note.  C.  P.  326; 
Codmm  V.  Perry^  12  L.  11 ;  Ware  v.  Elam,  8  N.  S.  329.  Pleading,  V.  (b),  4), 
Ko.19;  (c),5),  No.  12. 

10.  The  holder  of  a  note,  indorsed  in  blank  by  the  payee,  may  strike  out  all  subse- 
quent indorsements,  though  some  be  special,  and  will  recover,  unless  something  be  shown 
to  rebut  his  prima,  facie  title  resulting  from  possession.  12  L.  96;  16  L.  213,  321 ; 
6  N.  S.  398.    ExEcuTORT  Process,  II.  (b),  2),  Nos.  10,  18. 

11.  Whei«  the  act  of  mortgage  shows  that  a  note  secured  by  it  was  indorsed  when 
the  act  was  executed,  and  delivered  to  the  mortgagee  by  the  mortgagor  or  his  surety  in- 
doned,  the  indprser's  signature  need  not  be  proved.  FreeUmd  v.  Hodge^  12  L.  177  ; 
^ueeuion  of  Porter^  5  R.  96. 

12.  Plaintiff,  proved  to  be  the  owner  of  the  note  at  the .  time  of  suit,  will  recover, 
thoagh  his  attorney  have  erased  the  blank  indorsements  showing  the  regular  transfer  to 
him.    Friend  v.  BowmoTy  12  L.  461. 

13.  In  an  action  against  the  maker,  the  general  issue  dispenses  with  proof  of  defend- 
ant's signature,  but  not  that  of  the  payee  and  first  indorser.  12  L.  469 ;  15  L.  231 ;  16 
L.615;  5  A.  146;  6  A.  793. 

14  Plaintiff  may  strike  out  special  indorsements  subsequent  to  defendant's,  at  the 
time  of  the  triaL     BuBock  v.  ^a%,  12  L.  619. 

15.  That  a  note  is  made  part  of  the  petition  forms  no  objection  to  plaintiff's  right  to 
strike  out  special  indorsements  at  the  trial ;  for  it  is  made  part  only  to  verify  what  is 
written  in  the  petition,  and  this  does  not  require  the  signatures  stricken  out  to  be 
proved.    lb. 

16.  In  an  action  by  the  indorsee  against  the  maker  and  indorsers,  the  maker's  plea 
of  the  general  issue  and  compensation  admits,  as  to  him,  plaintiff's  title.  Roii  v.  Byrne^ 
14  L.  372.    Pleading,  V.  (b),  4),  .No.  6. , 

17.  It  is  irregular,  perhaps,  for  plaintiff  to  strike  out  his  special  indorsement  at  the 
dose  of  the  trial ;  but  of  this  defendant,  who  is  not  injured  thereby,  cannot  complain. 
BiM  V.  BaOtg,  16  L.  213. 

18.  In  an  action  against  the  maker,  a  default  cannot  be  confirmed,  without  proof  of  the 
mark  or  signature  of  the  payee  and  maker.  C.  P.  312,  360  ;  Bryan  v.  SprueU^  16  L. 
313 ;  Toumg  v.  TaJhot^  12  B.  518.  Judgment,  IX.  Nos.  12,  31, 37,  and  the  remarks  on 
Young's  ease  made  in  that  of  Kearney  v.  Fenner,  14  A.  870.  Evidence,  IV.  No.  15. 
Appeal,  IX.  (c).  No.  24. 

19.  Possession  of  a  note  is  primd  facie  evidence  of  title ;  and,  in  an  action  against 
the  maker,  where  the  signatures  of  all  the  indorsers  except  the  first  are  proved,  and  he 
permits  the  note  and  protest  to  be  read  in  evidence  without  objection  on  that  point,  it 
▼ill  be  too  late  to  question  it  afterwards.     Gordon  v.  Nelson^  16  L.  321. 
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20.  The  payee's  declaration  is  admissible,  to  show  a  transfer  of  the  note  without  proof 
of  his  signature.     McKown  v.  MatheSy  19  L  542. 

21.  A  default  on  a  note,  or  other  obligation,  alleged  to  be  signed  bj  defendant,  cannot 
be  made  final  without  proof  of  the  signature.  Art.  324  C.  P.  does  not  dispense  with 
this  proof;  defendant's  obligation  to  confess  or  deny  his  signature  does  not  arise*  until  he 
answers.     Griffing  v.  Galdwelly  1  R.  15  ;  Mechania'  Bank  v.  WaUon^  7  B.  451. 

22.  A  note  indorsed  in  blank  may  be  considered  as  one  payable  to  bearer,  and  all  in- 
dorsements posterior  to  that  of  the  payee  may  be  stricken  out  on  the  .triaL  But  in  an  action 
against  the  maker,  drawer,  or  acceptor,  all  indorsements  stated  in  the  petition,  though 
unnecessarily,  must  be  proved.  Gaines  v.  Morris,  6  B.  4 ;  Hill  t.  Buddingtan,  8  B. 
119.     Pleading,  Y.  (a),  3),  d.  No.  1. 

23.  The  holder  can  strike  out* at  the  trial  those  indorsements  only,  which  have  not 
been  stated  in  the  petition.     JBUR  v.  Buddington,  8  R.  119. 

24.  In  an  action  against  the  indorser,  the  maker's  signature  need  not  be  proved. 
Young  v.  Paiterson,  11  R.  7. 

25.  Art.  326  C.  P.  does  not  apply  to  an  administratrix*,  who,  when  sued  on  a  note 
alleged  to  have  been  executed  by  the  deceased,  denies  the  signature.  The  party,  bj 
whom  an  instrument  was  signed,  must  be  supposed  to  know  his  own  signature ;  but  the 
supposition  does  not  apply  to  an  administratrix,  who  may  never  have  seen  him  write. 
C.  P.  324 ;  C.  C.  2240  ;  Bradford  v.  Cooper,  1  A.  325. 

26.  Where  the  holder  of  a  note  indorsed  in  blank  alleges,  that,  by  a  second  blank  in- 
dorsement by  .certain  commissioners,  the  note  was  transferred  to  him,  the  allegation  is 
unnecessary ;  and,  in  the  absence  of  any  pretence  of  an  equitable  defence  against  the 
commissioners,  or  of  plaintiff's  having  come  unfairly  by  the  note,  he  will  not  be  required 
to  prove  their  authority.  Hephum  v.  Ratliff,  2  A.  331 ;  N,  0,  and  Ckirrolllon  Co.  v. 
Patton,  lb.  352. 

27.  It  is  unnecessary  to  prove  the  indorsement  of  plaintiff's  immediate  indorser,  when 
that  of  the  payee  is  in  blank.     Bank  of  La.  v.  LawUsSy  3  A.  129. 

28.  In  an  action  by  the  payees,  on  a  bill  indorsed  by  themselves,  and  afterwards  by  a 
third  person  in  blank,  it  is  unnecessary  to  state  such  indorsements,  or,  in  the  absence  of 
evidence  impugning  plaintiff's  title,  to  prove  them.     Thierry  y.Laffony  4  A.  347. 

29.  In  an  action  against  the  maker,  where  the  note  is  received  in  evidence  withoat 
objection,  the  genuineness  of  the  payee's  indorsement  is  thereby  admitted.  Holmes  v. 
Lacroix,  10  A.  105.     Evidence,  XXV.  (b),  1),  No.  12. 

30.  Where  parties  are  present,  or  presumed  to  be  present,  at  the  trial,  and  written 
instruments  are  received  in  evidence  without  objection,  the  signatures  of  all  persons, 
properly  parties  to  such  instruments,  are  considered  as  admitted.  This  rule  embraces 
bills  and  notes  as  well  as  other  instruments ;  and  the  signatures  of  the  drawer,  acceptor, 
and  indorser  of  a  bill,  and  of  the  maker  and  indorser  of  a  note,  are  considered  as  parts 
of  such  instrufaients.  Maxwell  v.  Kennedy,  10  A.  798 ;  Manque  v.  Woods,  lb.  IDS. 
Evidence,  XXI.  (b),  No.  33. 

31.  The  payee's  indorsement,  through  which  plaintiff  claims  in  an  acdon  against  the 
maker  of  a  note,  which  is  offered  in  evidence  to  confirm  a  default,  must  be  proved. 
C.  P.  312.  If  defendant  had  answered,  and  so  were  presumed  present  at  the  trial,  the 
case  would  have  been  different ;  for  then,  by  permitting  the  note  to  be  offered,  he  would, 
be  considered  as  admitting  the  signatures  of  the  parties  thereto.  Collins  v.  McDonald, 
14  A.  735.     Supra,  V.  (e),  No.  1.    Appeal,  IX.  (c).  No.  24. 

XIII.  Op  Payment  and  Renewal. 

1.  Payment  to  a  person  who  has  not  at  the  time  possession  of  the  note,  nor  any 
authority  to  receive  its  amount,  cannot  avail,  though  he  afterwards  receive  the  note 
with  authority  to  collect  its  amount.      Welsh  v.  Brown,  10  M.  310. 

2.  When  the  maker  relies  on  payment,  or  any  other  legal  defence,  before  indorse- 
ment, the  burden  of  proof  as  to  the  time  of  indorsement,  rests  on  him.  Canfield  v.  Gi^ 
son,  1  N.  S.  143.     Sale,  IV.  (b),  3),  d.  No.  2. 

3.  If  an  indorser  take  the  note  up  at  a  bank  where  his  indorsee  had  deposited  it  for 
collection,  on  the  day  it  falls  due  and  before  protest,  and  then  have  it  protested,  the  pay- 
ment will  be  considered  as  made  for  the  benefit  of  the  maker,  and  the  party  paying  can- 
not hold  a  prior  indorser  liable.     Holland  v.  Pierce,  2  N.  S.  499. 

4.  An  indorsee  has  the  same  recourse  against  the  indorser,  whether  he  took  up  the  bill 
by  paying  or  novating  it.     BuUard  v.  Wilson,  5  N.  S.  198. 
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5.  The  maker's  possession  of  a  note,  with  payee's  indorsement,  is  primd  facie  evi- 
dence of  payment     Miller  y.  Reynolds,  5  N.  S.  667. 

6.  A  note,  payable  to  bearer  or  order,  and  indorsed  in  blank,  may  be  safely  paid  to 
any  one  in  possession  of  it.  Bourg  v.  Bringier,  8  N.  S.  509 ;  Boswell  v.  Zender,  13  L. 
366;  Union  Bank  v.  Dunn,  17  L.  234.     SuprOy  IV.  (d),  3),  No.  1. 

7.  The  possession  of  a  joint  note  by  one  of  the  makers,  with  a  receipt  of  payment  by 
the  indorsee,  is  primd  facie  evidence  of  the  liability  of  the  other  maker  to  refund  half 
the  note.     Ingram  v.  Grofiy  7  L.  86. 

8.  In  an  action  on  an  account  current  founded  on  a  long  course  of  commercial  trans- 
ftctions,  between  the  parties,  a  factor  and  his  principal,  a  planter,  in  which  are  charges 
for  sums  paid  to  take  up  the  planter's  drafts,  payable  to  third  persons  and  accepted  by 
the  factor,  the  tatter's  possession  of  the  drafts  is  primd  fade  evidence  of  the  payments 
charged.     Bdl  v.  Norwood,  7  L.  102  ;  Succession  of  Penny,  14  A.  194. 

9.  A  bank,  as  indorsee  of  notes,  takes  them  with  all  privileges  securing  their  ultimate 
payment;  and  when  afterwards  taken  up  by  the  indorsers,  they  return  with  a  subroga- 
tion of  the  same  privileges,  and  must  be  regarded  in  their  hands  as  if  never  negotiated 
in  bank.     Saul  v.  Nicolet,  15  L.  246  ;   Wiggin  v.  Flower,  5  R.  406. 

10.  Possession  of  a  draft  by  an  accommodation  acceptor,  with  the  fact  that  it  was  put 
in  circulation  by  the  drawer,  authorizes  the  former  to  recover ;  payment  by  the  acceptor 
will  be  presumed  until  the  contrary  be  shown.      Wilkinson  v.  Phelps,  16  L.  304. 

11.  No  law  requires  the  drawee  of  a  check  to  delay  payment  until  advice  that  it  has 
been  drawn.     Merchants^  Bank  v.  Exchange  Bank,  1 6  L.  457. 

12.  Where  notes  are  given  in  renewal  of  those  sued  on,  although  such  renewal,  as  be- 
tween the  parties,  may  not  operate  a  novation,  so  as  to  affect  the  mortgage  securing  the 
latter,  yet  the  holder  cannot  recover  without  producing,  or  satisfactorily  accounting  for, 
the  former.     Pticqtte  v.  Perret,  19  L.  318. 

13.  In  an  action  against  the  maker,  the  payee's  receipt  is  insufficient  to  prove  pay- 
ment, when  disproved  by  the  maker's  acknowledgment  of  the  debt  subsequent  to  the 
date  of  the  receipt.     Bienvenu  v.  Segura,  19  L.  346. 

14.  A  credit^  which  appears  to  have  been  indorsed  on  a  note,  while  in  payee's  pos- 
«es5]oo,  will  bind  him  unless  he  show  error.  Norcross  v.  Theurer,  3  B.  375.  Supra, 
X.  No.  4. 

15.  Legal  subrogation  results  from  payment  by  an  indorser,  though  before  maturity; 
he  is  included  in  art  2157  C.  C,  §  3,  being  bound  with  or  for  the  maker  or  acceptor, 
and  the  article  referring  to  all  obligations  whatever,  whether  absolute  or  conditional. 
Wiggin  v.  Flower,  5  R.  406. 

16.  The  rights  of  a  surety  when  subrogated,  whether  payment  be  made  before  his  ob- 
ligation become  absolute,  or  after,  result  from  his  original  contract,  and  are  restrained  by 
it.  Those  of  an  indorser,  not  for  accommodation,  in  the  same  situation,  ane  under  no  re- 
straint ^m  his  original  contract  with  the  acceptor,  to  wit,  that  the  whole  amount  of  the 
bill  should  be  paid  to  him,  or  his  order.  Aliter,  as  to  an  accommodation  indorser,  who, 
being  viewed  as  a  surety,  will  be  restricted  to  the  sum  actually  paid  by  him.  Ih.  Infra, 
XIV.  (a),  No.  3. 

17.  An  accepted  bill  was,  on  indorsement  to,  discounted  by,  a  bank,  for  an  indorsee, 
who,  having  afterwards  paid  it  before  maturity  in  depreciated  notes  of  the  bank,  claimed 
its  whole  amoant  from  the  acceptors.  HeM,  that  the  latter,  by  the  indorsement  and  dis- 
ooont  and  the  subsequent  depreciation  of  the  bank's  notes  acquired,  ipsis  factis,  only  an 
inchoate  right  to  pay  in  such  depreciated  notes,  not  being  parties  to  any  act  or  contract 
from  which  such  right  might  result ;  and  that  they  were  bound  for  the  whole  amount  of 
the  bill.    A 

18.  Where  the  holder  receives  from  the  maker  smaller  notes,  which,  when  paid,  are 
to  be  in  fuU  of  the  original  note,  he  may  sue  on  the  latter,  but  the  judgment  should  pro- 
vide, that  no  execution  issue,  nor  the  judgment  itself  be  recorded,  until  the  smaller  notes 
be  delivered  up  or  deposited  in  court     Rieder  v.  Theurer^  6  R  375. 

19.  The  relative  rights  of  the  holder  and  a  party  beneficially  interested  in  the  bill  or 
note,  are  by  no  means  identical  with  those  existing  between  the  parties  thereto  and  the 
bdlder.  A  payment  may  be  well  made  to  the  holder,  though  bound  to  account  for  the 
proceeds  to  a  third  person,  to  whom  they  belong.  Nicholson  v.  Chapman,  1  A.  222. 
Supra,  IV.  (c).  No.  5. 

20.  By  the  law  of  Mississippi,  payment  by  the  maker,  before  maturity,  and  prior  to 
the  acquisition  of  the  note  by  a  third  person,  who  obtained  it  without  notice,  though  the 
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note  be  not  delivered  to  the  maker,  is  binding  on  such  third  person ;  but  a  payment, 
after  airquisition,  would  create  no  equity  against  him.     Murray  v.  Gibson,  2  A.  311. 

21.  Where  the  indorser,  after  protest,  pays  a  part  of  the  note,  he  may  recover  such 
partial  payment  from  the  maker.  Newman  v.  Goza^  2  A.  642  ;  Pickett  v.  Bates,  3  A 
627  ;  Christine  v.  Chaney,  5  A.  220. 

22.  A  payment  to  a  person  not  authorized  to  receive  it,  nor  in  possession  of  the  note, 
and  never  received  by  the  owner,  will  not  entitle  the  maker  to  a  credit.    Tew  v.  Labicht, 

4  A.  526. 

23.  A  bill,  once  paid  by  the  acceptors,  cannot  be  reissued  after  maturity,  so  as  to  bind 
the  drawer.     Cannery  v.  Kendall,  5  A.  515. 

24.  A  credit  on  a  note,  in  the  maker's  handwriting,  will  be  presumed  to  have  been 
placed  there  with  the  holder's  assent,  unles^  the  contrary  be  shown.    Mims  v.  Morrison, 

5  A.  650 ;  svpra.  No.  1 4. 

25.  An  indorser,  who,  though  released  from  liability  by  an  informality  in  the  protest, 
pays  the  holder,  will  acquire  only  the  latter's  rights,  a  prescription  acquired  against 
which  will  defeat  the  indorser's  claim.  Brian  v.  Spencer,  7  A.  136.  Fresobiptiok, 
V.  (a).  No.  16. 

26.  An  agent,  authorized  to  collect  a  debt  due  plaintiff  by  defendant,  received  from  the 
latter  his  note  payable  to  the  former,  and  having  indorsed  it  as  plaintiff's  agent,  sold  it 
to  a  third  person,  to  whom  it  was  paid  by  defendant.  Plaintiff  never  received  the  money, 
and  the  agent's  authority  to  indorse  was  not  shown.  Beld,  that  defendant  was  not  dis- 
charged.    David  V.  Neveu,  10  A  642. 

27.  Although  a  note,  given  by  an  administrator  for  succession  property  purchased  by 
him,  mature  while  in  his  hands,  its  appearance,  uncancelled,  in  the  hands  of  a  succeed- 
ing administrator,  will  throw  the  burden  of  proving  payment  upon  the  maker  or  bis 
surety.     MotUon  v.  Beauchamp,  10  A.  666. 

28.  Where  defendant,  when  sued  on  his  note,  to  support  his  plea  of  an  agreement  to 
renew  for  a  certain  time,  introduces  in  evidence  a  document  indicating  that  there  was  an 
agreement  to  renew,  without  mentioning  for  how  long  a  term,  or  upon  what  conditions, 
plaintiff  will  be  entitled  to  judgment.     Glapion  v.  Montamat,  10  A.  768. 

29.  Even  if  the  agreement  had  been  proved,  defendant  should  have  tendered  a  new 
note  in  accordance  with  its  terms.  Nor  would  plaintiff's  announcement,  on  the  day  of 
the  maturity  of  the  note,  that  he  would  not  renew,  release  defendant  from  the  necessity 
of  giving  a  new  note,  either  by  depositing  it  at  plaintiff's  risk,  or  tendering  it  to  him  in 
court.     C.  P.  412  ;  lb. 

30.  Merrick,  C.  J.,  with  concurrence  of  Spofford,  J.  Plaintiff's  announoement 
was  rather  a  statement  of  his  necessities,  than  a  positive  refusal  to  renew  the  note,  and 
defendant  was  not  relieved  from  the  tender  of  a  new  note  in  renewal  of  the  old  one.  The 
neglect  to  comply  with  his  part  of  the  contract  is  an  acquiescence  in  the  reasonableness 
of  plaintiff's  wish  not  to  extend  the  time.   lb, 

31.  Partial  payment  of  a  note  is  an  admission  of  the  holder's  title.  Wood  v.  Hardy, 
11  A  760. 

32.  Possession  of  protested  drafts  by  the  drawer  is  prima  facie  evidence  of  their 
payment  by  him  to  the  payees  or  indorsees.     Skannelv,  Taylor,  12  A.  773. 

33.  When  a  stranger  pays  a  note  for  the  honor  of  the  maker,  although  the  note  be 
thereby  extinguished,  the  law  implies  an  obligation  on  the  latter's  part  to  reimburse  the 
former.  There  is  no  presumption  of  a  gifl  in  such  a  case.  Lecdte  v.  Burgess,  13  A 
156.     Evidence,  III.  (a).  No.  8. 

34.  A  remittance  to  a  firm,  at  whose  office  a  negotiable  note  is  payable,  is  not  a  valid 
payment  to  an  indorsee  before  maturity.  Although  the  firm,  by  the  designation  of  its 
office  as  the  place  of  payment  may  have  been  constituted  the  special  agent  of  the  payee, 
the  maker's  obligation  was  to  pay  —  not  him  —  but  the  holder,  whose  agent  the  firm 
was  not.     a  C.  2136 ;  Rowland  v.  Levy,  14  A.  223. 

See  Novation,  IL  IIL  IV.  Obligations,  VII.  (a),  5),  b,  §  2,  Nos.  10,  16,  25, 
26.     Patment.     Privilege,  III.  (b),  2),  a. 
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XIV.  Of  Interest,  Damages,  and  Costs. 

(a)  J^   GeneraL 

1.  Parol  evidence  cannot  be  received  of  a  promise  to  pay  interest  on  a  note  which 
bears  none.     ToussaitU  v.  Ddogny,  2  M.  78. 

2.  If  a  holder  bring  separate  suits  against  separate  parties  to  a  bill  or  note,  and  receive 
full  satisfaction  from  one,  this  operates  as  a  discharge  of  the  others,  against  whom  plain- 
tiff will  consequently  lose  his  costs.     Nugent  v.  Iklhomme,  2  M.  312. 

3.  An  accommodation  indorser  is  merely  surety  for  the  drawer,  from  whom  can  be 
recovered  only  what  has  been  paid  for  his  account ;  having  paid  no  damages  on  a  pro- 
tested bill,  the  indorser  can  recover  none.  Nolte  v.  Creditors,  7  N.  S.  12 ;  Dorset/  v. 
Cnditors,  Ih.  499.     Supra,  III.  Nos.  5,  6. 

4.  If  a  note  bear  interest  from  date,  the  judgment  cannot  compound  it  NeravU  v. 
Dodd,  8  L.  481  ;  Hyde  v.  Brown,  5  L.  33.     Obligations,  VIL  (a),  5),  b,  §  1,  No.  2. 

5.  Where  a  bill  is  paid  supra  protest,  for  the  honor  of  the  drawer,  he  can  only  recover 
of  the  drawee  as  damages  the  cost  of  protest  for  non-acceptunce.  Oity  Bank  v.  Girard 
Bwnk,  10  Lr.  566. 

6.  Where  damages  are  claimed  by  the  drawer  from  the  drawee,  who  was  bound  to 
honor  the  draft,  the  latter  must  indemnify  the  former  for  the  damages  resulting  from  the 
dishonor,  t.  e.  whatever  he  is  legally  bound  for  to  the  holder,     lb. 

7.  The  promise  to  pay  interest  on  a  note  enters  into  the  obligation  of  the  contract, 
and  constitutes  as  much  a  part  of  the  debt  as  any  portion  of  the  principal  sum,  and  con- 
tinaes  to  run  until  payment.     Broumson  v.  Baker,  1 1  L.  412. 

8.  Interest  will  not  be  allowed  on  damages  arising  on  protested  bills.  Oroshy  v.  Mor- 
Urn,  13  L.  359.     Contra ;  U,  S.  Bank  v.  Merle,  2  R.  117.     Infra,  (b),  No.  20. 

9.  Damages  on  the  return  of  protested  inland  bills  include  all  charges,  such  as  premi- 
om,  costs  of  protest,  and  postage.  The  holder  can  claim  interest  on  those  damages,  but 
not  the  difTerence  of  exchange.     Robert  v.  Commercial  Bank,  13  L.  532. 

10.  Where,  after  paying  a  protested  bill  with  costs,  interest,  and  damages,  the  indorser 
receives  the  whole  amount  from  the  acceptor,  the  latter  cannot  claim  back  the  damages, 
because  thwe  originally  paid  by  the  indorser  are  afterwards,  as  a  pure  liberality,  refund- 
ed to  him  by  the  holder.     Skields  v.  Paul,  19  L.  72. 

11.  An  indorser,  sued  by  the  indorsee,  cannot  recover  from  the  maker  or  acceptor 
the  costs  of  ^he  action,  unless  in  case  of  an  express  and  collateral  contract  of  indemnity. 
Newman  ▼.  Goxa,  2  A.  642. 

12.  The  payee  of  a  bill  drawn  abroad,  payable  and  protested  here,  cannot  recover 
damages  against  the  acceptor.     Thierry  v.  Laffon,  4  A.  347. 

13.  When  there  has  been  an  understanding  between  a  notary  and  indorser,  that  no 
protest  was  necessary,  the  latter  will  not  be  liable  for  the  notarial  fees  of  protest, 
though  made.     Blaffer  v.  HervMin,  7  A.  659. 

14  Where  an  action  on  a- note,  having  no  date,  and  bearing  ten  per  cent,  interest,  is 
brought  more  than  five  years  after  act  1844,  No.  25,  forfeiting  the  whole  amount  of  in- 
terest, if  more  than  eight  per  cent,  be  stipulated,  a  judgment  for  plaintiff,  overruling 
defendant's  plea  of  prescription,  can  allow  no  interest.     Gauireau  v.  Verret,  1 1  A.  78. 

See  Ji/m,  XVII.  Nos.  6, 13.  Obligations,  VII.  (a),  2)  ;  4)  ;  5),  a,  No.  23.  Sale, 
IV.  (b),  2).     Loan,  III.  (b).     Corporations,  IL  (c). 

(b)   Time  from  which  Interest  Buns  ;  Bate  of  Interest  and  Damages;  and  the  Law 

by  which  they  are  Governed. 

1.  A  promise  to  pay  interest,  for  the  renewal  of  a  note,  means  bank  interest  Bois- 
marre  v.  Jourdan,  1  N.  S.  304. 

2.  Interest  must  be  allowed  on  bills  and  notes  from  the  date  of  protest.  6  N.  S.  574 ; 
6  L.  730 ;  15  L.  453  ;  6  R.  166 ;  15  L.  494. 

3.  In  a  note  made  in  Louisiana,  to  be  paid  in  New  York,  a  stipulation  for  a  rate  of 
interest  allowed  by  our  law,  although  exceeding  that  allowed  by  the  laws  of  New  York, 
is  valid.    Dufau  v.  Humphreys,  8  N.  S.  34. 

4.  Interest  stipulated  in  a  note,  payable  several  days  afler  date,  does  not  stop  at 
matarity,  but  runs  until  the  principal  be  paid.  C.  C.  1931 ;  Barbarin  v.  Daniels,  7  L. 
482. 

5.  In  an  action  on  a  note,  not  protested  at  maturity,  where  defendants  have  not  been 
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put  in  default  before  suit,  and  there  is  no  evidence  of  any  promise  to  pay  interest,  it  will 
only  be  allowed  from  judicial  demand.  9  L.  314 ;  1  B.  229  ;  8  R  207  ;  1  A.  325 ;  3 
A.  338 ;  5  A.  147.     Supra,   VIII.  (a),  No.  1. 

6.  In  notes  given  to  banks,  if  no  rate  of  interest  be  specified,  the  contract  will  be  con- 
sidered as  made  in  reference  to  the  charter,  and  governed  by  the  rate  fixed  therein. 
Caruoiidated  Bank  v.  Foucker,  9  L.  478.  Loan,  III.  (a).  No.  18.  Corporations, 
X.  (k).  No.  4. 

7.  Where  it  is  stipulated,  that  the  debtor  may  prolong  payment  of  part  of  the  note,  by 
paying  a  discount  of  one  half  at  the  end  of  the  year,  to  be  credited  on  it,  and,  on  failure, 
is  to  be  liable  for  the  whole  sum,  principal,  interest,  and  costs,  interest  will  be  due 
from  maturity,  without  any  formal  demand  or  protest     lb, 

8.  Damages  and  interest  on  protested  bills,  although  not  expressed  on  the  bills,  must 
be  governed  by  the  law  in  force  when  the  bills  are  drawn,  and  cannot  be  affected  by 
subsequent  legislation.  White  v.  McQuiUany  12  L.  534.  Obligations,  VI.  (a),  Na 
3.     Laws,  II.  (c).  No.  2. 

9.  An  obligation,  made  here,  will  be  governed  as  to  the  rate  and  payment  of  interest 
by  the  laws  of  the  state  where  payable.     Lapice  v.  Smith,  13  L.  92. 

10.  When  there  is  no  evidence  of  the  legal  rate  of  interest  in  the  state  where  notes 
are  dated,  it  will  be  allowed  according  to  the  law  of  this  state,  and  so  of  damages  on  bilb 
drawn  in  another  country,  whose  laws  are  not  shown.  16  L.  557 ;  5  A.  63 ;  13  A.  38; 
14  A.  391, 821.     Evidence,  XX.  No.  2. 

11.  Bank  interest  is  due  on  notes  discounted  in  bank  from  the  day  of  protest  If,  0. 
Gas  Co,  V.  J)esha,  19  L.  459. 

12.  Where  a  note  is  payable  with  interest  from  date,  if  not  punctually  paid  at  mature 
ity,  such  interest  is  in  the  nature  of  a  penalty  for  not  punctually  performing  the  principal 
obligation,  and  the  failure  to  do  so  must  be  strictly  proved  to  reoover  the  additional 
interest.  Where  such  a  note  is  payable  at  a  particular  place,  proof  of  a  presentment 
and  demand  there,  "  after  it  fell  due,''  will  not  entitle  the  holder  lo  the  additional  inter- 
est.    Glover  v.  Ihiy,  1  R.  130. 

13.  In  an  action  to  recover  the  proceeds  of  a  note  deposited  as  collateral  security, 
plaintiff  will  be  entitled  to  interest  on  its  amount  from  maturity,  where  it  was  protested 
then,  and  defendant  has  acknowledged  its  payment.     Escurieux  v.  Chapdu,  i2  B.  520. 

14.  Where  no  place  of  payment  is  specified,  and  the  residence  of  the  parties  not 
shown,  the  legality  of  the  interest  stipulated  must  be  determined  by  the  laws  of  the 
state  where  the  note  is  dated.     Richards  v.  Presler,  2  A.  264. 

15.  Eight  per  cent,  a  year  is  the  highest  interest  allowed  in  Mississippi,  except  in 
case  of  notes,  or  other  written  contracts,  signed  by  the  debtor,  for  the  bond  fide  loan  of 
money,  when  ten  per  cent,  may  be  stipulated  ;  and  then  the  note  or  writing  most  express 
that  it  is  for  money  loaned.     Stat  Mis.  25  June,  1822  ;  lb. 

16.  A  note  discounted  by  a  bank  at  the  highest  rate  allowed  by  its  charter,  for  the 
maker,  to  whom  the  proceeds  are  paid,  will,  if  unpaid  at  maturity,  bear  the  same  rate 
from  that  time  till  payment     Bank  of  La.  v.  Wilcox,  2  A.  344. 

17.  Interest  on  a  note,  bearing  it  *'  after  due  until  paid,"  and  payable  at  payee's 
counting-house,  though  the  only  evidence  of  a  formal  presentment  there  be  a  protest 
made  several  years  afterwards,  will  be  allowed  from  maturity,  when  a  letter  to  plaintiff 
from  the  maker,  recognizing  the  debt  and  promising  payment,  justifies  the  inference  that 
he  had  provided  no  funds  at  the  place  of  payment.     Kenner  v.  Peck,  2  A.  938. 

18.  A  subsequent  statute  reducing  the  rate  of  damages,  though  in  force  at  the  time  of 
suit,  cannot  affect  the  creditor's  right  to  the  rate  fixed  by  the  statute  in  force  at  the  date 
of  the  contract,  and  which  must  be  considered  part  thereof.  Gillespie  v.  Oammack,  3 
A.  248.     Constitution,  11.  (c),  3),  a. 

19.  When  the  maker  of  a  note,  executed  to  a  bank  for  a  loan  on  a  pledge  of  stock, 
becomes  bankrupt  under  act  1841,  interest  will  be  due  from  maturity  on  the  note, 
though  not  prote&ted.    Conrad  v.  City  Bank,  7  A.  4.    Obligations,  VII.  (a),  2),  No.  3. 

20.  When  damages  are  allowed  on  protested  bills,  under  act  9  March,  1855,  §  2,  No. 
55,  the  interest  is  to  be  computed  on  the  amount  of  the  principal  and  damages  from  the 
date  of  protest.     Anderson  v.  Folder,  11  A.  269.     Supra,  (a).  No.  8. 

21.  Prior  to  act  9  March,  1852,  No.  121,  which  allows  interest  at  five  per  cent  upon 
all  debts  from  the  time  they  are  due,  unless  it  be  otherwise  stipulated,  no  interest  could 
be  recovered  from  the  maturity  of  a  bill,  when  there  was  no  agreement  to  that  effect, 
and  no  default  was  shown.     Saunders  v.  CarroU,  12  A.  793. 

22.  Thus;  plaintiff's  debtor,  wishing  to  remit  him  the  sum  due,  drew  on  defendants, 
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in  duplicate  apon  one  piece  of  paper,  a  negotiable  bill,  which  was  so  remitted  to 
the  drawees,  with  instructions  to  be  so  sent,  after  acceptance,  to  plaintiff,  the  pajee. 
Defendants,  af^er  accepting,  remitted  the  first  and  second  of  exchange,  as  one  instrument, 
nnsevered,  to  plaintiff;  the  latter,  however,  being  absent  from  home  on  their  arrival, 
thej  were  received  and  laid  aside  by  his  agent,  who,  before  his  return,  some  time 
after,  died.  Several  jears  afterwards,  plaintiff,  who,  although  continuing  business  rela- 
tions with  his  debtor,  appeared  to  have  made  no  inquiry  about  the  debt,  discovered  the 
bill,  and  claimed  interest  from  its  maturity,  alleging  that  no  demand  had  been  made  by 
reason  of  defendants'  negligence  in  forwarding  the  first  and  second  of  exchange  at  the 
same  time.  HeldL,  that  defendants  had  a  right  to  await  presentation  of  the  bill  at  their 
oountinc^.room,  and  are  not  liable  for  interest.     Ih. 

23.  No  interest  can  be  claimed  under  act  9  March,  1852,  No.  121,  upon  a  bill,  which 
had  matured  before  the  passage  of  that  act     Ih, 

24.  A  note,  payable  generally,  must  bear  the  rate  of  interest  of  the  place  where  made. 
iJow/ey  V.  iSZbo,  12  A.  815. 

25.  Thus ;  plaintiff,  residing  in  Tennessee,  brought  suit  in  this  state  against  defendant, 
residing  in  Indiana,  upon  a  note,  executed  by  the  latter  to  the  order  of  the  former. 
Plaintiff  proved  and  claimed  the  rate  of  interest  in  Tennessee ;  but  nothing  in  the 
evidence  or  note  showed,  where  it  was  made,  nor  did  it  designate  any  place  of  payment, 
nor  was  there  any  proof  given  of  the  rate  of  interest  in  Indiana.  Held^  that  interest 
can  be  allowed  only  according  to  the  laws  of  this  state.     Ih, 

26.  In  such  case,  conceding  the  somewhat  forced  presumption,  that  the  note  was 
made  in  a  oommon-law  state,  still,  the  common-law  rule  is,  that  locus  regit  actum,  unless 
the  eoDtrary  intention  of  the  parties  be  clearly  shown  ;  and  a  contract  to  pay  generally 
is  governed  by  the  law  of  the  place  where  it  is  made  ;  for  the  debt  is  payable  there  as 
well  as  in  any  other  place.  Even  if  the  note,  which,  it  is  not  pretended,  was  made  in 
Tennessee,  were  made  in  Indiana,  yet,  as  the  laws  of  the  latter  are  not  shown,  they 
most  be  presumed  to  give  the  same  rate  of  interest  as  our  own.  Ih.  Supra,  I. 
No.  6. 

27.  When  a  note  bears  interest  from  maturity,  interest  runs  during  the  days  of  grace. 
The  case  of  Cummtng  v.  Archinctrd,  1  A.  280,  was  decided  under  the  former  legislation, 
under  which  interest  only  ran,  in  the  absence  of  a  contraiy  stipulation,  from  the  day  of 
protest.  Act  15  March,  1855,  No.  291.  Weems  v.  VerUress,  14  A.  267 ;  Andrews  v. 
Bkades,  10  R.  52. 

28.  Cole,  J.,  concurring.  A  note  is  really  due,  when  the  days  of  grace  begin,  for  they 
cannot  begin  until  it  mature  upon  its  face.  When,  then,  it  bears  interest  after  maturi- 
ty, the  interest  runs  from  the  time  it  matures  upon  its  face,  and  not  from  the  time  it  is 
made  to  mature  by  the  days  of  grace.  The  extension  of  the  maturity,  effected  by  the 
days  of  grace,  which  originated  partly  in  convenience,  and  partly  in  the  creditor's 
indulgence,  in  no  wise  affects  his  rights.  By  usage,  which  is  part  of  the  contract 
between  the  parties,  the  money  is  considered  as  loaned  for  the  additional  number  of 
days,  accorded  as  days  of  grace  in  the  country  where  payment  is  to  be  made.  This 
doctrine  is  recognized  by  the  code.     Arts.  2205,  2206,  1931  0.  C. ;  14  A.  267. 

29.  Merrick,  C.  J.,  dissenting.  I  cannot  think,  that  a  note  payable  to  order  matures, 
so  as  to  bear  interest,  before  the  expiration  of  the  last  day  of  grace.  Acts  9  March, 
1855,  §  6,  No.  55 ;  15  March^l855,  §  1,  No.  291.     Ih. 

30.  Bills  drawn  in  one  country,  and  payable  in  another,  although  drawn  against  a 
ditpment  to  a  third,  are  governed  by  the  laws  of  the  country  where  they  are  drawn. 
Kuensd  y.  BherSy  14  A.  891. 

XV.  Op  Forged  Bills  and  Notes. 

1.  The  indorser  is  not  entitled  to  relief  for  error  or  fraud,  because  the  previous  in- 
dorsement is  a  forgery  committed  by  the  maker,  unless  he  show  that  plaintiff  caused  the 
error,  or  participated  in  the  fraud.     Olivier  v.  Andry^  7  L.  498. 

2.  The  acceptor,  who  in  error  pays  a  holder  without  right  to  receive,  may  recover  back 
the  amount.     Diek  v.  Leverich,  11  L.  576.     Quasi  Contracts,  II. 

3.  The  forged  indorsement  of  a  negotiable  bill  passes  no  title  to  an  innocent  indorsee ; 
and  the  owner  may  recover  of  the  acceptor,  from  whom  such  indorsee  has  received 
payment,  unless  made  through  the  ownerV  fault ;  but  the  fault  must  be  shown,  and  the 
burden  of  proof  is  on  the  party  who  justifies  the  payment.  Ih. ;  Jackson  v.  Commercial 
Bimky  2  R.  188. 
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4.  One,  who  purchases,  and,  by  indorsing,  gives  credit  to  a  forged  check,  will  be 
liable  to  the  party  paying  it     Merchants'  Bank  v.  Exchange  Bank,  16  L.  457. 

5.  Where  a  depositary  of  money  to  be  drawn  upon  checks  pays  a  forged  check,  he 
will  be  liable  for  the  amount  with  legal  interest  from  judicial  demand.  Laborde  v.  Con- 
solidated Assodatian,  4  R.  190 ;  Biting  v.  Commercial  Bank;  7  R.  459. 

6.  So,  one,  who  pays  a  draf^  fraudulently  raised  to  a  larger  amount,  mast  lose  the 
difference  between  the  true  amount  and  that  paid.     Dunbar  v.  Armor,  5  R.  L 

7.  That  the  drawees  of  a  bill  in  duplicate  to  order  have,  under  a  forged  indorsement, 
paid  the  original,  is  no  defence  for  the  drawer,  when  sued  by  the  payee  on  noD-accept- 
ance  of  the  duplicate.  The  payment  on  the  forged  indorsement  was  at  the  risk  of  those 
who  made  it.     Brown  v.  Mechanics^  Bank,  8  R.  143. 

8.  Tlie  holder  is  allowed  to  profit  by  an  accidental  payment,  though  the  drawer's 
name  be  forged,  when  there  has  been  an  interval  between  payment  and  notice  to  him 
of  the  forgery,  and  his  situation  has  been  altered  to  hb  prejudice,  either  in  fact  or  in 
legal  presumption.  The  rule,  that  payment  by  the  drawee  admits  the  genuineness  of 
the  drawer's  signature,  and  estops  the  former  from  disputing  it,  is  only  true  in  this 
qualified  sense.    Mc  CaU  v.  Coming,  3  A.  409. 

9.  The  holder  of  a  bill,  upon  which  the  payee's  indorsement  is  forged,  cannot  recover 
from  the  acceptor,  whose  engagement  is  to  pay  according  to  the  tenor  of  the  bill,  that  is, 
to  the  payee  himself,  or  his  genuine  order.     lb. 

10.  A  holder,  who,  indorsing,  presents  a  bill  for  payment  to  the  acceptors,  must  be 
considered  as  representing,  if  not  warranting,  the  genuineness  of  the  payee's  signature, 
and,  if  that  be  forged,  the  acceptors,  who  have  paid  upon  a  false  representation,  however 
innocent,  may  recover  the  amount  from  the  holder ;  and  he  will  have  the  same  remedy 
against  his  prior  indorser.     lb, 

11.  Where  a  bill,  on  which  the  names  of  the  drawer  and  payee  are  forged,  is  accepted 
and  paid  through  error,  to  an  indorsee,  the  agent,  though  not  at  the  time  known  to  be, 
of  a  prior  indorser,  the  bill  having  been  paid  by  the  first  indorser  to  the  forger ;  and  the 
acceptors,  on  ascertaining  the  forgery,  communicate  the  fact  to  the  holder,  and  demand 
the  return  of  the  money,  before  he  pays  it  over,  and  the  good  faith  of  the  acceptors, 
holder,  and  principal  is  admitted,  the  acceptors  will  recover.  C.  C  2279,  2280,  2281, 
2283.     lb. 

12.  A  money-broker  discounted,  at  the  usual  rate,  but  without  inquiry,  for  an  entire 
stranger,  a  bill,  purporting  to  be  drawn  by  a  planter,  and  accepted  by  a  well  known 
house  in  New  Orleans,  and  indorsed  in  blank  by  an  unknown  payee  presumed  to  be  ficti- 
tious. The  names  of  the  drawer  and  acceptors  were  forged.  In  payment,  the  broker 
gave  upon  a  bank,  of  which  he  had  for  many  years  been  a  customer,  a  check  to  the 
order  of  the  acceptors.  Their  names  were  again  and  very  badly  forged  on  the  check, 
which  was  presented  to  the  bank  and  paid.  The  broker  had  generally  drawn  his 
checks  to  the  order  of  those  for  whom  he  discounted,  though  there  was  no  understand- 
ing between  him  and  the  bank  as  to  the  mode  of  their  business.  The  acceptors  were 
not  customers  of  the  bank,  in  which,  however,  they  paid  large  amounts  of  their  paper. 
No  relations  whatever  existed  between  the  broker  and  the  acceptors.  Held;  the  bank, 
although  itself  guilty  of  gross  negligence,  may  charge  the  broker's  check  to  his  debit  in 
account.     Smith  v.  Mechanics*  Bank,  6  A.  611. 

13.  £usTis,  0.  J.  A  discounter,  whose  business  it  is  to  buy  bills,  is  not  in  the  same 
situation  as  a  bank,  whose  business  it  is  to  pay,  and  greater  caution  is  required  of  the 
former  than  the  latter.  Had  this  bill  been  lost  or  stolen,  plaintiff,  who  could  not  stand 
justified  in  law  in  having  taken  it,  would  have  been  liable  to  the  real  owner ;  he  did  not 
take  it  in  the  usual  course  of  business,  not  having  exercised  reasonable  caution  respect- 
ing the  person  by  whom  it  was  offered.     lb. 

14.  It  is  said  that  plaintiff  had  a  right  to  draw  his  check  to  order ;  and  that  it  is  not 
for  the  bank  to  complain.  But  the  bank  would  be  absolved  from  liability,  if  misled  by 
plaintiff's  gross  carelessness.  An  act  deliberately  done,  which  has  the  same  effect  in 
misleading,  should  carry  with  it  the  same  consequence  in  absolving  the  bank,  if  the  act 
be  out  of  the  usual  course  of  business.  It  was  not  plaintiff's  usual  course  of  business  to 
draw  checks  to  the  order  of  parties,  whose  names  were  forged  as  acceptors  on  the  bill 
discounted,     lb, 

15.  A  merchant,  who  pays  his  acceptance  by  a  check  to  the  order  of  a  known  person, 
ensures  payment  to  the  real  creditor  by  devolving  on  the  bank  the  responsibility  of  de- 
termining the  genuineness  of  the  indorsement.  The  discounter,  on  whom  the  law  im- 
poses more  caution  in  his  relations  with  the  bank,  occupies  a  different  position.     No  bank 
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would  deal  with  one,  who  should  assert  the  right  of  buying  bills  from  unknown  persons 
without  inquiry,  and  throwing  upon  it  the  responsibility  of  determining  the  genuineness 
of  the  signature  interposed  between  himself  and  the  loss  by  forged  bills.     lb.  et  Id, 

16.  The  payee's  signature  was  required,  it  is  said,  as  a  precaution.  Against  what  1 
Against  the  forgery  of  the  bill.  But  a  discounter  is  not  to  be  heard,  when  he  avows, 
Uttit  he  buys  bills  under  circumstances  which  induce  him  to  take  precautions  against 
their  being  forged.  The  time  for  exercising  precaution  was  before  the  bill  was  bought 
lketl± 

17.  Pbeston,  J.  Where  two  parties  are  equally  guilty  of  negligence,  he,  who  suffers 
loss,  must  bear  it.  Plaintiff  was  most  in  fault,  and  might  well  excuse  that  in  defendant, 
of  which  he  himself  was  doubly  guilty  with  far  more  facilities  of  avoiding  its  occur- 
rence,   lb, 

18.  Plaintiff  says  he  ordered  the  payees  to  be  paid,  and  the  bank  paid  other  persons. 
But,  his  check  once  being  out,  it  was  immaterial  to  him  to  whom  the  money  was  paid  ; 
the  money  deposited  in  bank  to  the  amount  of  the  check  was  no  longer  his ;  that  the 
bolder  —  perhaps  an  innocent  holder  —  drew  the  money,  was  no  injury  to  him;  the 
injury  to  him  was  done  before  by  the  counterfeiter  in  imposing  upon  him  a  forged  bill. 
Bkd  Id. 

19.  So  far  as  plaintiff  was  concerned,  the  bank  was  bound  only  to  know  his  signa- 
ture ;  the  genuineness  of  the  payees'  signature  it  was  bound  to  know  only  at  the  risk  of 
being  liable  to  them,  and  not  plaintiff.  If  the  drawer's  name  be  forged,  he  is  the  party 
injured,  and  may  recover;  but  if  the  payee's  name  be  forged,  the  payee  —  not  the 
drawer  —  is  the  party  injured;  and  so  —  not  the  drawer  —  but  the  payee  alone  can  re- 
cover.   Ih,  et  Id, 

20.  If  the  draft  had  been  genuine,  plaintiff  could  not  recover  the  proceeds  of  the 
check  though  paid  upon  its  forged  indorsement.  The  law  cannot  be  different,  because 
he  discounted  and  gave  his  check  for  a  forged  acceptance.  In  the  first  case,  he  would 
have  given  his  check  in  consideration  of  value  received ;  in  the  last,  in  consideration  of 
bis  own  negligence ;  in  both,  he  parts  with  his  money  by  contract,  and  has  recourse 
only  against  the  party  defrauding  him.  He  has  no  other  rights  than  if  he  had  paid 
with  bank-notes.     R,  et  Id, 

21.  Slidell  J.,  dissenting.  The  bank  received  on  deposit  plaintiff's  money,  of 
which  it  had  the  use,  and,  in  consideration  thereof,  covenanted  to  pay  it  out  in  whatever 
manner  he  might  see  fit  to  direct.  He  directed  it  to  be  paid  to  the  payees  or  their  order. 
Instead  of  paying  as  he  directed,  the  bank  has  paid  against  his  directions,  upon  an  in- 
dorsement not  even  purporting  to  be  theirs.  The  duty,  therefore,  which  the  bank,  for  a 
valuable  consideration,  undertook  to  perform,  has  been  violated.     lb, 

22.  The  precaution,  taken  by  plaintiff,  is  not  unusual.  A  tradesman's  account,  brought 
by  an  unknown  person,  is  frequently  paid  with  a  check  to  the  tradesman's  order ;  the 
check  must  go  into  his  hands,  or  else  not  be  paid,  so  that  the  debtor  cannot  be  defrauded 
by  a  person  not  authorized  to  receipt  for  the  account  A  business-man  would  scarcely 
call  this  unbusiness-like.     lb,  et  Id, 

23.  It  is  true,  that  a  bill,  purporting  to  be  indorsed  in  blank  by  a  fictitious  payee,  to 
whose  order  it  is  drawn,  is,  as  against  the  drawer,  considered  payable  to  bearer.  But 
that  doctrine  is  inapplicable  here.  The  payees  of  the  check  were  not  fictitious  persons ; 
they  were  in  eue ;  and  plaintiff  intended  that  the  stranger  who  negotiated  their  ac- 
ceptance should  go  to  them  and  get  their  indorsement ;  and  this,  under  his  contract,  he 
had  a  right  to  do.     lb,  et  Id, 

24.  RosT,  J.,  on  a  rehearing.  The  contract  of  bank-deposit  is,  to  some  extent,  one  of 
mutual  benefit,  and  the  obligations  it  creates  are  not  all  on  the  side  of  the  bank.  It  im- 
po:»e8  some  duties  on  the  depositor ;  and  of  these  the  first  is,  that  his  dealings  with  the  bank 
be  direct,  and  founded  in  truth.  The  violation  of  this  duty  by  plaintiff  in  creating  a 
state  of  things,  which  would  not  have  existed  but  for  his  indirection,  would  alone  defeat 
him.     lb, 

25.  The  decision  of  the  court  places  plaintiff  where  he  would  be,  if  he  had  kept  his 
money  in  bis  drawer,  instead  of  keeping  it  in  bank.  Nor  can  he  be  permitted  to  say, 
that,  if  he  bad  been  his  own  banker,  he  would  not  have  paid  until  making  further  in- 
quiry, or  adopting  some  other  precaution,  equivalent  to  that  taken  in  drawing  his  check 
as  he  actuallj  did ;  for  that  would  argue  him  at  once  into  bad  faith.     lb,  et  Id, 

26.  Plaintiff  complains,  that  his  negligence  in  a  transaction,  with  which  defendant 
had  no  concern,  ought  not  to  bear  upon  a  contract  between  themselves  of  a  wholly 
different  character.     But  it  is  the  very  connection  between  the  two  contracts  which 
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alone  gives  plaintiff  the  semblance  of  a  right  of  action.  If  the  bill  had  been  genuine, 
he  could  not  complain  ;  and  his  sole  right  now  is  based  on  the  fact,  that  be  has  been 
swindled  in  a  transaction,  which,  the  next  moment,  he  says,  has  nothing  to  do  with  his 
case.     lb.  et  Id. 

27.  The  true  principle  of  this  case  rests  upon  the  familiar  doctrine  of  simulation.  A 
simulation  is  an  agreement  or  arrangement,  by  which,  as  between  the  parties  to  it,  and 
them  only,  a  fiction  is  substituted  for  the  reality,  and  an  existence  pretended  for  things 
which  have  none.  But  it  is  conclusively  settled,  that  any  third  person  in  interest  may, 
at  all  times  and  in  all  forms  of  action,  call  upon  the  court  to  disregard  the  simulation,  to 
draw  aside  the  veil,  and  adjudge  his  rights  according  to  the  truth,  which  it  disguises. 
lb.  et  Id. 

28.  In  this  case,  plaintiff's  real  creditor  was  the  party  who  sold  him  the  bill ;  to  him 
in  reality  was  payment  intended  to  be  made ;  to  him  in  reality  it  was  made ;  the  bank 
appropriated  plaintiff's  money  as  in  truth  he  designed  it  to  be  appropriated;  the  forgery 
of  the  indorsement  on  the  check  was  immaterial ;  and  even  had  there  been  no  indorse- 
ment at  all,  the  bank  could  still  have  proved  the  simulation,  and  shown  that  payment 
had  been  made  to  the  real  creditor.     7%e  rekecaring  is  refused.     lb.  et  IcL 

29.  Where  one  has  not  used  proper  caution  in  indorsing  a  note,  exhibiting  such 
blanks  as,  being  unusual,'  would  have  rendered  the  note  unsalable,  and  the  maker  is 
thereby  enabled  fraudulently  to  fill  up  the  blanks,  so  as  to  increase  the  amount  in  a 
manner  entirely  free  from  suspicion,  such  indorser's  equity  will  be  inferior  to  that  of  a 
bond  fide  holder,  who  has  parted  with  his  money  on  the  faith  of  a  state  of  things  which 
the  indorser's  imprudence  has  enabled  another  to  create.  Isnard  v.  TarreSy  10  A.  103. 
Privilege,  III.  (b),  2),  b,  No.  15. 

30.  Where  an  acceptor  sues  to  recover  back  the  amount  of  a  bill  as  paid  on  a  forged 
indorsement,  it  matters  not  that,  by  the  payment,  he  has  lost  his  money  from  other 
considerations.  He  must  show  that  he  has  lost  it  by  a  forgery,  t.  e.  a  material  alteration 
with  intent  to  defraud,  and  which,  in  fact,  did  defraud  him.  A  mere  alteration  is  not 
enough.  He  must  show  such  a  fraudulent  alteration  in  the  substance  of  his  contract  as, 
per  se,  to  destroy  the  obligation  resulting  from  it.  And  he  cannot  cloud  this  issue  by 
bringing  in  other  considerations,  such  as,  that  he  was  an  accommodation  acceptor,  an 
acceptor  for  a  special  purpose,  etc.     BulUtt  v.  Hevyitt^  11  A.  327. 

31.  Thus;  plaintiffs  accepted  a  bill  drawn  by  A  to  the  order  of  '^ myself,"  after 
which  word  there  was  a  blank  sufficient  for  a  name.  A  negotiated  the  bill  by  special 
indorsement  to  B,  who  afterwards  retransferred  it  by  blank  indorsement  to  A.  The  latter 
then  erased  his  special  indorsement  to  B,  and  transferred  the  bill  absolutely  to  defendant, 
by  writing  over  the  blank  indorsement  of  B,  "  pay  to  the  order  of  defendant,"  but  neg- 
lected himself  to  indorse  it.  Defendant,  thereupon,  to  show  the  true  intent  of  the 
parties,  inserted  the  name  of  B  in  the  blank  afler  ^  myself,"  and  the  bill  was  paid  by 
plaintiffs.  Held^  that  plaintiffs  cannot  recover  back  the  money,  on  an  allegation  that  the 
bill  had  been  fraudulently  altered,  nor  mix  with  such  issue  matters  connected  with  the 
consideration  of  the  acceptance  and  transfer,     lb. 

32.  Although  an  acceptance  be  an  admission  of  the  drawer's  signature,  and  where  it 
has  been  forged,  the  acceptor,  as  a  general  rule,  cannot  recover  back  money  paid  to  a 
bond  fide  holder  without  notice,  yet  there  are  cases  where  a  distinction  must  be  made. 
McKleroy  v.  Southern  Bank,  14  A.  458. 

33.  So,  where  the  loss  has  already  attached  before  acceptance  or  payment  of  the 
forged  bill,  as  when  the  holder  takes  it  before  acceptance,  and  the  acceptors^  immedi- 
ately on  discovering  the  forgery  after  payment,  notify  the  holder,  he  cannot  benefit  by 
such  accidental  payment,  but  must  refund  the  money.  It  cannot  be  said  that  he  took 
the  bill  on  the  faith  of  the  acceptance,  or  that  he  was  misled  by  the  acceptors,  or  that 
they  were  guilty  of  the  omission  of  any  duty  towards  him,  at  the  time  he  purchased  the 
bill.     lb. 

34.  In  payment  of  a  debt  due  plaintiffs,  their  collector,  such  being  their  usual  mode  of 
doing  business,  took  the  debtor's  check,  payable  to  their  order,  and,  although  never  au- 
thorized to  indorse  for  them,  forged  their  indorsement,  and  the  check  was  paid  by  the 
drawee,  a  bank,  whether  to  him  or  a  stranger,  did  not  appear.  The  drawer,  a  customer 
of  the  bank,  was  in  the  habit  of  drawing  his  checks  to  order ;  but  plaintiffs'  signature 
was  not  on  the  signature-book  of  the  bank.  Plaintiffs,  having  used  all  diligence,  but  in 
vain,  to  arrest  their  collector,  sued  the  bank,  which,  it  was  heldy  must  pay  the  amount 
of  the  check.      Vanbibber  v.  Bank  of  La^  14  A.  481. 

35.  In  this  case,  it  was  considered,  that  the  title  to  the  check  was  in  plaintifik,  who 
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were  not  fictitious  payees;  Supra,  lY.  (c),  No.  14;  that  that  title  was  not  divested  by 
an  act  of  the  collector,  beyond  the  scope  of  his  agency  ;  Mandate,  I.  (c),  No.  20 ;  that 
pkintifls  had  been  guilty  of  no  negligence,  while  tlie  bank  had ;  that  there  was  a  privity 
of  contract  between  them,  the  bank  having  impliedly  undertaken  to  pay  its  depositor's 
numey  to  such  parties  as  the  latter  might  designate ;  that  the  bank,  holding  the  money 
as  agent  of  the  drawer,  was  bound  to  obey  the  drawer's  instructions ;  that,  by  undertak- 
ing to  obey  the  instructions  to  pay  plaintiffs,  it  became  their  agent ;  and  so  was  liable  to 
account  as  well  to  them  as  to  the  drawer  of  the  check.  3. 
See  Sf^tra,  V.  (e),  No.  13 ;  X. 

XVI.  Op  Bills  and  Notks,  Lost  or  Stolen. 

1.  Parol  proof  may  be  given  of  the  former  existence,  loss,  and  contents  of  a  note. 
Mimendez  v.  Larianda,  3  M.  256.     Evidencr,  IX.  (e),  No.  10. 

2.  To  admit  parol  proof  of  a  note  alleged  to  be  lost,  some  fortuitous  event,  or  over- 
powering force  must  be  proved,  by  which  the  party  may  be  presumed  to  have  lost  it ; 
bat  this  strictness  is  only  necessary,  when  defendant  absolutely  denies  the  existence  of 
the  note;  if  he  do  not  plead  payment,' but  allege  that  the  obligation,  if  it  ever  existed, 
was  founded  on  an  illegal  consideration,  this  is  an  implied  admission  of  its  former  ex- 
tstenoe,  so  as  to  let  in  parol  proof  of  its  contents.  Nagel  v.  Mignot,  7  M.  657 ;  8  M.  488. 
Evidence,  IX.  (e),  No.  9. 

3.  Defendant's  acknowledgment,  that  he  made  the  lost  note  on  which  suit  is  brought, 
is  suficient  evidence  of  its  execution.     Latapie  v.  Graoier,  8  M.  317. 

4  If  the  execution  of  the  lost  note  be  admitted,  and  its  return  afler  protest  to  plaintiff 
be  proved,  so  that  an  indorsee  would  acquire  it  subject  to  the  same  equity  as  plaintiff,  he 
will  not  be  compelled  to  give  security.     Brent  v.  JBrwin,  3  N.  S.  303. 

5.  A  judgment  on  a  lost  note  or  bill,  against  an  indorser,  will  protect  him  by  requiring 
security  against  future  claimants.  Lewis  v.  Petayvin,  4  N.  S.  4  ;  Miller  v.  We^,  8  L. 
517.    Infra,  XVU.  Nos.  12,  13. 

6.  A  party  may,  on  alleging  and  proving  the  loss  of  a  bill,  recover  on  the  original 
contract;  but  if  it  be  lost  in  such  a  situation,  by  blank  indorsement  or  otherwise,  as  to 
subject  the  party  to  the  risk  of  paying  it  to  third  persons,  security  must  be  given. 
Glatgaw  V.  Stevenson,  6  N.  S.  570. 

7.  A  party's  affidavit  is  insufficient  to  establish  the  loss  of  a  note,  but  is  admissible 
as  the  basis  of  other  proof.  C.  C.  2258;  Flower  v.  O' Conner,  7  L.  206.  Evidence, 
IX.  (e),  Nos.  14,  15,  18. 

8.  Where  the  circumstances  under  which  a  lost  check  came  into  plaintiffs'  possession 
were  so  suspicious,  that  a  person  of  ordinary  prudence  ought  to  have  hesitated  and  ex- 
amined farther  before  buying,  no  recovery  can  be  had  on  it.  Vairin  v.  Hohson,  8  L. 
55.    Siqmz^  IV.  (d),  3),  No.  11.     Sale,  V.  (b). 

9.  When  the  note  was  not  obtained  in  a  fair  course  of  trade,  the  holder  is  not  con- 
sidered bond  fide,  and  cannot  recover  as  agamst  the  true  owner,  who  has  intervened. 
Jhtpeux  V.  Tr<xder,  8  L.  95. 

10.  Parol  testimony  is  admissible  to  prove  that  the  lost  bill  was  duly  advertised,  with- 
out production  pf  the  newspaper  in  which  it  was  published.  MiUer  v.  Wehb,  8  L. 
517.    Etidence,  IX.  (a).  No.  17. 

11.  In  an  action  for  a  lost  note,  when  the  loss  is  proved,  defendant  must  show  that  he 
acquired  it  in  the  regular  course  of  trade,  in  good  faith,  and  for  a  valuable  consideration. 
13  L.  216;  2  A.  976;  6  A.  611 ;  3  A.  404. 

12.  Where  a  bill  is,  with  the  knowledge  of  its  loss,  verbally  accepted,  and  the  accep- 
tors treat  with  plaintiffs  as  holders,  the  payee's  parol  admission  of  a  transfer  to  them  is 
ftufficient  evidence  of  title.     Northern  Bank  v.  Leverich,  8  R.  207. 

13.  In  such  case,  slight  evidence  of  title  should  suffice.  The  payee's  acknowledgment 
is  not  hearsay,  but  rather  the  admission  of  a  party  to  the  bill,  although,  perhaps,  not  good 
evideooe,  because  secondary,  if  the  bill  itself  could  be  produced.     3, 

14  Where  an  inaccurate  description  in  the  advertisement  of  a  lost  note  is  caused  by 
informatiofi  given  to  plaintiff,  who  can  neither  read  nor  write,  by  one  of  the  defendants, 
the  latter  cannot  take  advantage  of  the  error.  Nul  prendra  advantage  de  son  tort  demesne. 
Leileu  ▼.  Rmherford,  9  R.  95.     Evidence,  XII.  (f ). 

15.  Where  a  lost  instrument  is  the  foundation  of  a  suit  or  defence,  the  loss  must  be 
shown  by  direct  evidence,  or  rendered  probable  by  circumstances,  supported  by  the 
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party's  oath  ;  and  it  muAt  be  shown  that  its  loss  was  advertised  in  some  pablic  paper. 
C.  C.  2258,  2259 ;  Lewis  v.  Sphne,  2  A.  754.     Evidence,  IX.  (e),  Nos.  9,  24. 

16.  Where  an  indorser's  written  promise,  after  his  discharge,  to  pay  the  note,  and  the 
note  itself  are  both  lost,  the  loss  of  the  promise  mast  be  advertised  within  a  reasonable 
time,  and  proper  means  taken  to  recover  it  It  is  not  enough  that  the  loss  of  the  note 
was  duly  advertised.     C.  C.  2259 ;  N.  0.  and  CarroBtan  (Jo,  v.  Armsttrmg,  2  A.  829. 

17.  Payment  of.  a  note,  lost  by  a  special  indorsee,  to  a  party  having  no  legal  title, 
cannot  prejudice  the  true  owner.     Hehert  v.  Woods,  3  A.  254. 

18.  Where  a  bank-chedc  is  received  in  payment,  during  banking  hours,  the  day  it  is 
drawn,  in  the  usual  course  of  business,  under  circumstances  not  suspicious,  and  no  negli- 
gence is  shown  from  which  bad  faith  can  be  inferred,  the  holder  may  recover  against 
the  drawer,  though  the  check  be  lost  or  stolen.     Marsh  v.  SmaUj  3  A.  402. 

19.  Though  defendant  swear  that  the  lost  note  was  a  forgery,  her  parol  admission  of 
its  genuineness,  on  its  presentment,  may  be  shown.  Plaintiff  will  not  be  restricted  to 
the  mode  of  proof  by  witnesses,  who  saw  defendant  sign,  etc.,  pointed  out  by  art.  325 
C.  P.,  which,  being  an  exception  to  the  general  rules  of  evidence,  must  not  be  extended 
beyond  the  ordinary  cases  to  which  it  clearly  applies.  Segond  v.  Roach,,  4  A.  54 
Evidence,  XXV.  (b),  1),  No.  4. 

20.  Proof  that  a  note,  indorsed  in  blank,  originally  belonged  to  defendant,  is  not 
sufficient  to  authorize  a  judgment  for  its  ownership  against  plaintiff,  who  stands  prima 
facie  as  a  bond  fide  holder  without  suspicion,  the  loss  of  the  note  not  being  established. 
Lynch  v.  Williams^  6  A.  79. 

21.  A  mere  advertbement,  that  a  note  had  been  mislaid  and  its  payment  stopped,  is 
not  sufficient  evidence  of  its  loss.     lb, 

22.  Plaintiff's  unsupported  affidavit  is  insufficient  to  establish  the  loss  of  a  note  within 
the  purview  of  C.  C.  2258.     TuUle  v.  Burroughes,  9  A.  494. 

23.  It  would  seem  that,  where  four  years  have  intervened  between  the  loss  and  its 
advertisement,  the  notice  will  not  have  been  seasonably  given  as  required  by  C.  C 
2259.     lb. 

See  Jnfray  XVII.  Nos.  8,  9, 12,  et  al  Pbesokiption,  II.  (c),  Nos.  2, 4.  Obliga- 
tions, VII.  (a),  1),  No.  4. 

XVII.  Of  Bakk-Notbs. 

1.  Where  the  lower  part  of  a  bank-note  is  torn,  or  worn  out,  so  that  the  signatures  of 
the  president  and  cashier  are  wanting,  plaintiff  may  recover,  on  proving  that  the  part 
left  is  genuine.     Miner  v.  Bank  of  La.,  1  M.  20. 

2.  Possession  being  prima  facie  evidence  of  property  in  a  bank  post-note,  indorsed  in 
blank,  the  holder  is  not  obliged  to  prove  his  acquisition  bond  fide  ;  the  contrary  must 
be  shown  by  the  opposite  party,  though  the  note  had  been  stolen.  La.  Bank  v.  U.  & 
Bank,  9  M.  398. 

3.  A  bank-note,  which  neither  the  president  nor  cashier  of  the  bank  is  proved  to  have 
signed  or  acknowledged,  cannot  be  laid  before  experts  as  a  ground  of  comparison  with 
notes  sued  upon,  and  which  the  bank  denies  to  be  genuine.  Conrad  v.  La,  Bant,  10 
M.  701. 

4.  A  witness  may  be  examined  as  to  whether  the  engraving  of  a  banls-note  be  similar 
to  those  avowedly  genuine.     lb.     Evidence,  XVI.  (d),  2). 

5.  Bank-notes,  payment  of  which,  when  presented  at  bank,  has  been  refused,  are  but 
evidences  of  debt,  fluctuating  in  value  according  to  the  credit  of  the  bank,  and  fair 
subjects  of  commerce.  Trading  in  them  is  not  putting  them  in  circulation  anew,  so  as 
to  deprive  a  subsequent  holder  of  the  benefit  of  the  original  demand  and  the  effect  of 
non-payment.     Denton  v.  Commercial  Bank,  13  L.  489. 

6.  Costs  of  protesting  a  bank-note  may  be  recovered,  though  a  notarial  demand  be 
unnecessary  to  secure  interest.  That  is  not  the  only  object  of  protest ;  it  is  permanent 
and  authentic  evidence  of  demand  at  the  place  of  payment  And  the  holder  of  different 
notes  of  the  same  bank  may  have  them  separately  protested  and  recover  for  each  pro- 
test. A  separate  demand  being  necessary  on  each,  the  notary  might  well  refuse  to  in- 
clude them  all  in  a  single  protest  Trezevant  v.  'Bank  of  Tennessee,  1  B.  465.  iS^iprei, 
VIII.  (a),  No.  1. 

7.  Every  note  issued  by  a  bank,  promising  to  pay  a  given  sum  on  demand,  is  a  dis- 
tinct and  separate  promise.     Bartlett  v.  N.  0.  Canal  Co.,  1  R,  543. 

8.  A  bank  will  be  responsible  for  the  amount  of  a  note  issued  by  it,  on  proof  of  its 
loss  and  contents.     So,  on  production  of  half  of  a  note,  where  the  absence  of  the  other 
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half  is  fairly  accounted  for,  the  bank  will  be  boand  to  pay  the  full  amount  for  which  it 
waa  issaed,  on  being  secured  against  liability  for  the  other  half.  But,  in  such  case,  in- 
terest will  not  be  allowed  from  judicial  demand,  if  objected  to  by  defendant.  C.  G. 
2258;  Misrdoek  v.  Vhian  Bank,  2  B.  112;  LitUe  v.  Consolidated  AssoctcUton,  2  A. 
1012. 

9.  Id  soch  case,  where  the  half  on  which  the  president's  signature  is  usually  affixed  has 
been  lost,  his  signature  need  not  be  proved.  It  will  not  be  presumed,  that  notes  were 
eTer  issaed  without  such  signature.     Murdoch  v.  Union  Bank,  2  R.  112. 

10.  The  half  of  a  bank-note,  cut  in  two,  is  not  negotiable.  The  negotiability  of  the 
note  can  only  be  restored  by  reuniting  the  parts.     lb, 

11.  The  destruction  of  a  bank-note  by  fire,  or  otherwise,  does  not  destroy  the  bank's 
obligation  to  pay.     Wade  v.  N.  0.  Canal  Co.,  8  R.  140. 

12.  Where  the  evidence  leaves  no  doubt  of  the  destruction  of  bank-notes  by  fire, 
plaintiff  will  have  judgment  for  their  amount  on  executing  a  bond  with  surety,  to 
indemnify  the  bank  in  case  the  notes  were  not  so  destroyed,  lb.  Supra,  XYI.  Nos. 
5,6. 

13.  The  date  of  a  bank-note  is  no  evidence,  even  against  the  bank,  of  the  date  of 
the  holder's  acquisition  ;  nor  can  he  daim  to  be  vested  with  the  rights  of  the  first  holder, 
80  as  to  consider  the  debt  due  him  as  dating  from  the  original  issue.  Hepburn  v.  Ex- 
dumfe  Bank,  4  A.  88. 

14  Though  the  date  of  an  ordinary  written  obligation  to  pay  money  be  evidence  of 
the  date  of  the  origin  of  the  debt,  the  rule  does  not  apply  to  bank-notes.     lb. 

15.  The  date  on  the  face  of  a  note  reissued  in  the  course  of  the  bank's  daily  busi- 
neas  is  of  no  moment,  its  obligation  being  fixed  by  the  reissue.     lb. 

See  Corporations,  X.  (i).  No.  1;  (k),  No.  6;  (n),  No.  3;  (p) ;  (z).  Obliga- 
tions, VII.  (a),  2),  A,  No.  18. 

BIRTH. 

Sec  DoNATiOKS,  VI.  (c),  3).    Eyidencb,  IX.  (c)  ;  XXIII.  (d).    New  Orleans, 

«•  (g),  4). 

BLACK  CODE. 

See  act  7  June,  1806,  No.  33.    Criminal  Law,  XVL  (d),  No.  1 ;  XVIIL    Slaves. 

BOARD. 

See  Corporations,  HI.  IV.  (b)  ;  IX.  New  Orleans,  II.  (g),  1).  Elections 
BT  THE  People,  III.  Nos.  27,  28,  et  seq. 

BOND. 

1.  For  bonds  given  in  conservatory  process,  see  Arrest,  IV.  Attachment,  IV. 
IX  Injunction,  V.  VII.  Provisional  Seizure,  Nos.  14,  20,  26.  Sequestra- 
tion, IL  (c) ;  (d).     Sheriff,  I.  (b),  Nos.  3,  4;  II.  (b),  2),  b.     Evidence,  II.  No.  2. 

2.  For  appeal-bonds,  see  Appeal,  III. 

3.  For  twelve-months'  bonds,  forthcoming  bonds,  and  bonds  to  keep  the  prison  limits, 
see  Execution,  V.  (a),  7)  ;  (d),  6)  ;  VI.  (b).     Sheriff,  II.  (b),  2),  b. 

4.  For  bonds  in  criminal  proceedings,  see  Criminal  Law,  V. 

5.  For  bonds  of  administrators,  curators,  tutors,  etc.,  see  Succession,  VII.  (e). 
Iksolvknct,  III.  (c).  Minors,  I.  (d).  Courts,  II.  (d),  5).  Pleading,  I.  (a). 
No.  8. 

6.  For  bonds  of  indemnity,  see  Bills  and  Notes,  XVI.  Nos.  4,  5,  et  al  Sale,  IV. 
(b),  3).  Offences  and  Quasi  Offences,  IL  ( f ),  Nos.  27,  44 ;  (g),  3),  No.  2. 
Sheriff,  II.  (b),  2),  d.    Injunction,  II.  (b),  2),  No.  26.    Suretyship,  IL  (a),  8). 

7.  For  bonds  given  by  public  officers,  see  act  12  March,  1855,  No.  92.  Auction- 
eer. Sheriff,  1.  (a)  ;  II.  (b),  4).  Taxes,  III.  (c).  Prescription,  III.  (d),  No.  2. 
Pleading,  I.  (a),  Nos.  5,  6,  10.     Public  Lands,  IV.  (c). 

bee,  further,  on  bonds,  act  15  March,  1855,  No.  310,  relative  to  trust-funds,  for  pur- 
chasing outstanding  state-bonds.  Courts,  IV.  (b),  No.  12.  Privilege,  V.  No.  1. 
Obligations,  VII.  (a),  4),  No.  6.  Evidence,  XXVI.  No.  5.  Payment,  IL  (b), 
I),  No.  12.    Surettship. 

BONUS. 
See  Corporations,  VI.  (a),  Nos.  3,  4 ;  X.  (g),  No.  11 ;  (q),  Nos.  1,  2. 
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BOOKS. 


Sec  Corporations,  VI.  (b)  ;  (c),  Nos.  6,  27,  28,  29,  30 ;  IX.  Nos.  1,  4 ;  X.  (h) ; 
(aa),  No.  18.  Evidence,  IX.  (a),  Noe.  6,  39,  40 ;  (e),  No.  7  ;  X.  (b),  No.  5 ;  (c) ; 
XII.  (a),  No.  1 ;  (c),  No.  1 ;  (d),  Nos.  6,  11 ;  (e) ;  (g)  ;  (i).  No.  9 ;  XVI.  (c),  Nos. 
5,14,  15;  XVIII.  (d),  2),  No.  16;  XX.  Nos.  3,  16;  XXIII.  XXV.  (a);  XXVIL 
Insolvency,  V.  X.  (b).  Succession,  VIII.  (d).  Sale,  III.  (b),  1),  No.  23.  Part- 
nership, 11.  (b).     Pleading,  L  (a).  No.  28. 

BOUNDARY. 

1.  Error  in  placing  a  boundary  does  not  affect  title ;  it  neither  confers  nor  destroys 
it.  1  N.  S.  459 ;  3  N.  S.  11 ;  6  N.  S.  700 ;  6  A.  382.  Prescription,  II.  (b),'l), 
A,  No.  2 ;  c,  No.  6. 

2.  Wliere  one  acquires  two  separate  estates,  and  sells  them  again  with  different 
boundaries,  the  new  sale  destroys  the  ancient  limits.  Uos  term%no$^  quantum  ad  dominii 
quasfianem  perttnet,  ohservari  aportere  fundorum,  guos  demonstravit  «,  i[m  utrituque 
pradii  domtnus  futtj  cum  alterum  eorum  venderet  D.  10  L.  1  T.  12  1.  C.  C.  840; 
Bourguignqn  v.  Boudousquie,  6  N.  S.  700  ;  Savage  v.  Fay,  7  A.  578. 

3.  A  boundary  line,  whose  commencement  is  given,  must  be  continued  in  the  same 
direction,  unless  the  contrary  be  shown.  Henderson  v.  St,  CharM  Churchy  7  N.  S. 
122. 

4.  If,  on  remanding  a  cause,  the  supreme  court  direct  an  order  of  survey  to  issue,  it 
is  for  the  party  for  whose  benefit  the  order  was  to  issue  to  move  for  it ;  if  he  do  not,  he 
will  be  presumed  to  have  waived  it.    Bushneil  v.  Brown,  8  N.  S.  157. 

5.  If  limits  be  described  as  **  running  north  forty  degrees  east,  without  attending  to 
the  variation  of  the  compass,  which  varies  eight  degrees  to  the  east  of  north,  the  varia- 
tion being  ascertained  for  the  purpose  of  showing  the  line  running  north  forty  degrees 
east  of  the  true  meridian  ;  **  the  clause  will  be  understood  as  directing  the  line  to  run  by 
the  compass,  without  allowing  for  variation.     Hickman  v.  Hudson,  4  L.  522. 

6.  In  designating  boundaries,  the  word  **  to^  without  the  word  "  inclusive^  excludes 
the  object  to  which  the  line  runs.  Thompson  v.  Blachvellj  5  L.  466 ;  MunicipaHty  No. 
Two  V.  Municipality  No.  One,  17  L.  574.  Execution,  VI.  (b),  Na  6.  New  Or- 
leans, I.  (a).  No.  4. 

7.  In  actions  of  homage,  a  dividing  line  long  established  between  the  parties,  and  re- 
ferred to  in  plaintiff's  procls-verhal  of  sale,  will  be  taken  as  the  true  one,  in  preference 
to  running  a  new  line  more  in  accordance  with  the  calls  and  distances,  and  which  gives 
him  a  larger  boundary  ;  particularly  when  there  is  no  evidence  to  show  that  he  is  not  in 
possession  of  the  full  quantity  of  land  for  which  his  title  calls.  Williamson  v.  Hymd, 
11  L.  185  ;  Lemoin  v.  Moncla,  9  A.  515. 

8.  In  fixing  limits,  where  the  original  boundary  posts  can  no  longer  be  seen,  new 
posts  must  be  fixed,  but  placed  where  the  former  limits  stood,  without  regard  to  the  title 
papers.     Zeringue  v.  Harcmg,  17  L.  349. 

9.  An  action  of  boundary  lies,  not  only  when  two  contiguous  estates  have  never  been 
separated  and  the  limits  determined,  but  also  when  the  bounds,  which  have  been  prop- 
erly fixed,  are  no  longer  to  be  seen.     C.  C.  819  ;  lb, 

10.  In  all  surveys,  courses  and  distances  must  yield  to  natural  and  ascertained  objects. 
Wells  V.  Compton,  3  R.  171. 

11.  The  act  18  March,  1818,  No.  62,  creating  the  offices  of  surveyor-general  and 
parish  surveyor,  does  not  prevent  municipal  corporations  within  a  parish  from  appointing 
their  own  surveyors,  nor  compel  proprietors  to  employ  state  surveyors,  and  no  other ; 
and  arts.  828,  829  C.  C.  mainly  relate  to  cases  of  dispute  between  adjoining  proprietors, 
as  to  their  boundaries.     Buisson  v.  Grant,  4  R.  360. 

12.  A  municipal  surveyor,  or  any  other  not  commissioned  by  the  state,  may  be  em- 
ployed to  survey  land  and  ^x  its  limits ;  but  such  survey  and  fixing  of  limits  will  not 
have  the  same  binding  effect  as  if  made  by  the  parish  surveyor,  nor  will  the  proces- 
verbal  prove  itself,  or  obtain  full  faith  in  the  courts  of  this  state.     3. 

13.  Where  both  parties  claim  under  the  United  States,  the  controversy  will  be  de- 
cided according  to  the  laws  of  this  state.     Sprigg  v.  Hooper,  9  B.  248. 

14.  Any  reference  to  titles,  in  an  action  of  boundary,  is  only  to  establish  the  bound- 
aries in  accordance  with  them,  and  not  to  determine  who  is  owner.  C.  C.  837,  839, 
841.  The  action  may  be  brought  by  the  owner,  or  any  one  who  possesses  as  owner. 
C.  C.  825  ;  7ft. 
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15.  Defendant  cannot,  under  the  allegation  that,  if  the  boundary  claimed  by  plaintiff 
be  established,  his  own  will  be  so  altered  as  to  include  land  held  by  third  persons,  have 
them  made  parties  to  the  suit  Defendant  has  no  right  to  call  his  vendors  in  warranty ; 
plaintiff  does  not  seek  to  evict  him  from  any  land  sold  to  him,  but  only  to  establish  that 
he  has  improperly  changed  his  boundaries.  Duplestts  v.  Lastrapes,  11  R.  451.  Plead- 
ing, VIII.  (c),  1),  No.  16. 

16.  In  ascertaining  the  true 'boundaries,  if  not  admitted,  the  surveyor  must  have 
recourse  to  the  titles.     C.  C.  839,  841 ;  Bach  v.  Slidell,  2  A.  628. 

17.  A  court,  having  cognizance  of  a  suit  on  the  subject  of  limits,  must  comply  with 
arts.  829,  837  C.  C.  No  judgment  can  be  pronounced,  until  the  report  of  the  surveyor 
appointed  to  inspect  the  premises,  and  the  plans  made  by  him  in  execution  (ff  the  ot^der 
of  survey,  be  brought  into  court.     McDonougk  v.  DeGruyty  4  A.  33. 

18.  Where  the  surveyor's  report  is  defective,  and  the  plan  annexed  to  it  not  in  con- 
formity with  the  titles,  it  should  be  rejected,  and  a  new  survey  ordered.  C.  C.  837. 
The  surveyor  is  but  an  expert,  and  his  operations  are  always  under  the  court's  control. 
The  defectiveness  of  the  report  is  no  ground  for  nonsuiting  plaintiff.  Union  Bank  v. 
GmOotte,  4  A.  382 ;   Gage  v.  Banks,  ISA.  128. 

19.  Where  a  surveyor's  report  and  proces-verhal  are  admitted  without  objection, 
tnd  he  is  examined  as  a  witness,  and  the  parties  were  present  at  the  survey,  it  is  too 
kte  to  object  to  the  evidence  in  the  supreme  court,  because  the  surveyor  was  not  duly 
appointed  and  sworn  under  art.  837  C.  C.  Tucker  v.  Lefehre,  5  A.  122.  Evidence, 
V.  (c),  No.  3. 

20.  When  boundaries  are  fixed  and  determined  in  the  acts,  passed  by  the  mutual  vendors 
of  the  claimants  at  the  same  date,  more  than  a  quarter  of  a  century  before  a  controversy 
between  them,  and  have  been  acquiesced  in  by  all  parties  for  that  period,  they  must  remain 
undistorbed ;  although  defendant  be  in  possession  of  more  land  than  his  title  calls  for,  by 
an  overplus  exactly  equal  to  plaintiff's  deficiency,  and  there  be  land  enough  to  satisfy 
both  under  the  titles,  under  which  they  claim.  Savage  v.  Foy^  7  A.  573.  Sale,  HI. 
(b),  2),  B,  No.  9. 

21.  When  a  division  line,  as  represented  on  a  survey,  is  decreed  to  be  the  true 
boundary,  and,  it  not  appearing  that  the  marks,  showing  the  position  and  course  of  that 
line,  are  still  visible,  a  surveyor  is  ordered  to  trace  it,  for  the  purpose  of  putting  the 
parties  in  possession,  he  is  bound,  when  the  old  division  line  is  found,  to  follow  it,  without 
regard  to  the  title  papers  or  the  variations  of  the  compass.  Frederick  v.  Bndardy  7  A. 
655. 

22.  An  action  of  boundary,  in  which  defendant  reconvenes,  contesting  plain tiff*s  title 
to  the  land  and  claiming  it  with  damages,  on  which  plea  plaintiff  joins  issue,  is  thereby 
changed  into  a  petitory  action,  in  which  defendant  becomes  plaintiff,  in  the  same  manner 
a&  if  the  original  suit  had  been  one  for  slander  of  title.  BUmc  v.  Ooustn,  8  A.  71. 
Petitory  and  Possessory  Actions,  I.  No.  3. 

23.  When  plaintiff  sells  two  adjoining,  tracts  to  different  parties,  and  afterwards  buys 
back  one  of  them,  in  a  dispute  between  him  and  defendant,  the  owner  of  the  other,  the 
burden  is  on  plaintiff  to  show,  by  the  production  of  the  original  title,  by  which  he 
acquired  the  two  tracts,  the  exact  quantity  of  land  to  which  defendant  is  entitled.  Purl 
T.  Milet,  9  A.  270. 

24.  The  quantity  of  land,  if  not  expressed  in  the  title,  may  be  established  by  proof  of 
the  possession,  which  the  party  has  had  under  it.     C.  C.  845 ;  lb, 

25.  When  the  allegations  and  prayer  sufficiently  indicate  the  action  to  be  one  of 
boundary,  its  character  will  not  be  affected  by  the  prayer,  that  plaintiff  be  adjudged 
owner  within  the  boundary  assigned  to  him.     Andrews  v.  Knox,  10  A.  604. 

26.  It  is  no  objection  to  a  prayer  for  an  order  of  survey,  that  the  land  to  be  surveyed 
is  indefinite ;  and  the  order  should  be  granted.     C.  C.  819,  828,  829 ;  lb. 

27.  In  an  action  of  boundary,  neither  of  the  parties  can  question  the  title  of  their 
common  author.     lb.    Petitory  and  Possessory  Actions,  II.  (c),  3),  No.  5. 

28.  When  the  quantity  of  land  in  defendant's  title  is  not  reduced  by  the  survey,  and 
the  evidence  to  establish  his  actual  possession  beyond*  the  boundary  fixed  is  too  indefinite- 
to  support  the  prescription  of  thirty  years,  the  judgment  will  not  be  disturbed.     C.  C. 
848;  lb.    Prescription,  II.  (b),  2),  No.  3. 

29.  Plaintiff  and  defendant  purchased  contiguous  lands  from  the  same  vendor,  who 
fixed  the  boundaries  of  the  former,  the  first  purchaser,  after  his  purchase,  which  was  not 
per  aversionem^  and  beibre  defendant's  purchase.  In  an  action  of  boundary,  held,  that, 
as  no  adverse  possession  defeating  plaintiff's  rights  by  prescription  was  shown,  his  title 
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must  be  preferred  as  the  older,  and  bis  boundary  so  run  as  to  give  bim  tbe  full  quantity 
of  land  purchased ;  tbat  any  error  in  fixing  his  boundary  with  his  vendor  may  still  be 
rectified ;  nor  is  be  estopped  therefrom  by  an  acquiescence  in  such  boundary,  not  given 
in  the  presence  of  defendant,  who  had  not  been  misled  by  his  representations.  C.  C. 
821,  835,  843,  849  ;  Lacour  v.  WaUoHy  12  A.  214. 

SO.  No  judgment  can  be  based  on  a  survey,  made  by  starting  from  certain  points  aud 
lines,  not  previously  recognized  as  boundaries  by  the  parties  themselves,  and  not  proved 
to  be  true  points  of  departure.     Martin  v.  Breaux,  12  A.  689. 

31.  Parties  will  not  be  referred  at  once  to  their  titles,  to  determine  their  boundaries, 
until  it  be  first  shown,  that  there  no  longer  exist  fixed  and  recognized  division  lines,  still 
apparent,  that  may  be  traced  or  ascertained  with  certainty.     lb. 

32.  Parties  are  not  bound  by  a  consent  to  boundaries,  which  have  been  fixed  under 
an  evident  error  as  to  the  correct  location  of  their  titles,  unless,  perhaps,  by  the  prescrip- 
tion of  thirty  years.     Gray  v.  CouviUany  12  A.  730. 

33.  Where,  in  sales  between  difierent  owners  of  adjacent  estates,  no  reference  has 
ever  been  made  to  a  division  line  claimed  by  defendant,  and  no  such  consent  as  contem- 
plated by  law  is  shown  to  have  been  given  by  the  various  proprietors  to  such  line,  which 
b  not  proved  to  have  been  a  recognized  and  established  boundary,  the  consent  of  the 
proprietors  being  merely  a  tacit  recognition  of  the  line,  for  the  time  being,  until  thor 
boundaries  should  be  accurately  defined,  the  line  claimed  by  defendant  will  be  rejected, 
and  that  adopted  as  the  boundary,  which  is  called  for  by  the  titles  of  the  parties.     Ih. 

34.  Plaintiff  in  an  action  of  boundary  claimed  by  prescription,  while  defendant  pro- 
duced title  from  a  confirmee  under  an  act  of  (Congress,  the  original  proprietor  of  both 
tracts.  At  the  time  of  defendant's  purchase  he  had  been  put  in  possession  in  accordance 
with  a  survey  then  made  by  the  confirmee,  who  ran  the  lines  in  the  usual  manner  of 
making  surveys  at  the  time,  giving  defendant  a  boundary,  which  those,  under  whom 
plaintiff  claimed,  had  always  recognized,  and  which  the  calls  of  her  titles,  as  under- 
stood at  the  time  they  were  passed,  also  assigned  to  her.  Subsequent  government 
surveys  of  the  tracts  changed  the  boundary,  so  as  greatly  to  diminish  the  quantity  of 
defendant's  land.  Held,  that  the  calls  of  the  titles  of  both  parties,  as  understood  at 
the  time  they  were  passed,  must  control ;  that  the  original  boundary  cannot  be  changed 
by  the  government  surveys,  and  must  be  maintained.  Nor  can  a  reference  to  the 
source  of  the  confirmee's  title,  in  some  of  the  acts  of  sale,  control  the  boundary,  which 
he  had  himself  assigned  to  his  grant     C.  C.  840  ;  Lawrence  v.  BurrU,  13  A.  611. 

35.  Two  contiguous  and  improved  lots,  with  a  wall  in  common,  were  sold  at  the  same 
time  by  the  same  vendor  to  different  vendees,  acknowledging  possession.  The  premises 
were  described  by  their  improvements,  limits,  and  numbers,  as  represented  on  a  plan, 
which,  it  appeared  aflerwards,  was  erroneous.  Many  years  after  the  sale,  one  of  the 
vendees  sued  the  other  in  an  action  of  boundary,  claiming  that  the  division  line,  which, 
as  erroneously  represented  on  the  plan,  did  not  give  him  the  quantity  of  land  called  for 
by  his  title,  should  be  run  by  metes  and  bounds,  which,  if  granted,  would  have  en- 
croached upon  his  neighbor's  improvements.  Heldy  that  the  designation  of  visible 
objects,  constituting  by  far  the  most  valuable  part  of  the  thing  raid,  must  control  an 
alleged  measure  of  invisible  lines,  falsely  stated  by  an  incompetent  or  careless  surveyor ; 
and  that  defendant  is  entitled  to  judgment     RiddeU  v.  Jackton^  14  A*  135. 

36.  Where  plaintiff  and  defendant  in  a  petitory  action  have  purchased  a4jaoent  tracts 
under  a  common  vendor  in  accordance  with  a  survey  made  long  before  by  him,  and,  in 
accordance  with  the  lines  of  such  survey,  have  taken  possession  of,  and  cultivated,  their 
respective  tracts,  the  boundary  established  by  the  surveyor's  marks  and  natural  objects, 
which,  for  more  than  twenty  years,  has  been  regarded  as  the  dividing  line  between  the 
estates,  will  not  be  disturbed  at  the  instance  of  plaintiff,  who  does  not  show  the  location 
or  quantity  of  land,  of  which  he  alleges  that  defendant  has  taken  illegal  possession.  Z«- 
beau  V.  Bergeron,  14  A.  489.  Petitory  and  Possessory  Actions,  II.  (b),  No.  13. 
Sale,  III.  (b),  2),  a.  No.  25. 

See  act  9  March,  1855,  No.  40,  which  provides  for  ascertaining  the  boundaries  of 
parishes :  for  walls  in  common,  Servitudes,  II.  (a),  2),  c  ;  for  changes  in  the  boundaries 
of  parishes  or  municipal  corporations,  and  the  effect  thereof,  New  Orleans,  II.  (f), 
Nos.  9,  10.  Registry,  II.  (b).  No.  10;  III.  (a),  1),  a.  No.  9;  and,  further,  for 
boundaries  in  general.  Prescription,  II.  (b),  1).  Evidence,  XIV.  (b) ;  XXIII. 
(g).  Public  Lands,  III.  (d).  Costs,  III.  (a).  No.  23.  Sale,  III.  (b),  2);  IV. 
(b),  3),  A,  No.  13.    Judgment,  XV.  (b).  No.  34.     Registry,  III.  (a),  1),  a,  No.  33. 
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BRIEF. 
Sec  Appeal,  IX.  (g),  2),  No.  27 ;  XI.  No.  13.    Attorney,  II.  (a),  3),  No.  24. 

BROKERS. 

Sec  Mandate,  VI.  Etidence,  XVI.  (b),  2),  p.  Bills  and  Notes,  IV.  (d),  3), 
Na  38 ;  XV.  Nos.  12,  et  seq.  New  Orleans,  U.  (e),  1),  No.  27 ;  2),  No.  6.  Taxes, 
U.  (a),  No.  2. 

BUILDERS  AND  BUILDINGS. 

See  Lease,  I.  (b),  2)  ;  11.  (a).  Privilege,  III.  (f ).  Offences  and  Quasi  Of- 
fences, IL  (e),  1),  No8.  11, 12, 13  ;  (g),  1),  No.  14 ;  (h),  Nos.  17,  etseq.  Servitudes, 
IL(a),2);  (b). 

CANAL. 

See  Corporations,  II.  (c),  Nos.  20, 25 ;  X.  (a)  ;  (r) ;  (s)  ;  (w).  New  Orleans, 
IL  (d),  1),  No.  5.    Servitudes,  II.  (a),  1) ;  (b),  1),  a  ;  b,  No.  3.    Things,  IL  No.  32. 

CAPACITY. 

See,  for  the  capacity  to  inherit,  to  dispose,  and  to  receive,  by  donation,  Succession, 
IV.  Donati<)ns,  I. ;  for  the  capacity  to  contract  generally.  Obligations,  III.  (a)  ; 
for  capacity,  as  synonymous  with  official  authority.  Attachment,  V.  (a),  No.  7. 
Clerks  op  Court,  III.  Constitution,  I.  IL  (c)  ;  (d) ;  (e).  Notary.  Recusa- 
tion. Coroner.  Elections  by  the  People.  Quo  Warranto.  Parish  Judge. 
Sheriff,  L  Criminal  Law,  V.  (b)  ;  (c),  2).  Attorney,  III.  Office;  for  the 
capacity  to  appear  in  judicial  proceedings,  and  the  capacity,  in  which  parties  are  to  be 
considered  as  acting.  Pleading,  I.  (c) ;  (d) ;  V.  (b),  5),  b;  VI.  (a),  3)  ;  IX.  (d). 
Appeal,  I.  (e) ;  II.  (b)  ;  V.  Partition,  II.  Prescription,  IV.  (d),  2),  No.  12. 
Etidence,  XII.  ( j),  4) ;  XXIL  (b).  Judgment,  XV.  (a).  Persons  ;  for  the 
capacity  or  competency  of  witnesses,  Bills  and  Notes,  XII.  (b).  Evidence,  XVI. 
(b).    Donations,  VI.  (a),  6). 

CAPITAL. 

See  Corporations,  IV.  (b),  1),  No.  8  ;  VI.  New  Orleans,  II.  (e),  1),  Nos.  23, 
24, 27.  Taxes,  IL  (a).  No.  7  ;  (b),  3),  No.  26 ;  III.  (b).  No.  22.  Things,  II.  (a). 
No.  12. 

CARRIERS. 

See  LsASE,  II.  (b).  Shipping,  VIIL  IX.  X  Corporations,  II.  (c),  Nos.  24,  et 
aL  Offences  and  Quasi  Offences,  II.  (e),  2) ;  (g),  2).  Privilege,  III.  (c). 
Prescription,  III.  (c),  3).     Deposit,  III. 

CASHIER. 
See  Corporations,  IV.  (b).    Pledge,  I.  (a),  2),  Nos.  5,  6. 

CEMETERY. 

See  Execution,  V.  (a),  3),  a,  Nos.  12,  13,  14.  Offences  and  Quasi  Offences, 
IL  (e),  1),  Nos.  6,  10.    Things,  L  (a),  1),  Nos.  19,  27,  30 ;  IL  (b),  1),  No.  4. 

CERTAINTY. 

L  For  certainty  io  judicial  proceedings,  see  Pleading,  V.  (a),  3)  ;  (b),  5)  ;  (c)  ; 
(e);  Vni.  (b),  1).  Judgment,  III.  Bankruptcy,  IV.  Nos.  2,  10.  Arrest,  III. 
Attachment,  III.  Sequestration,  II.  (b).  Injunction,  IV.  Execution,  V. 
(d),  7).  Taxes,  III.  (d),  2).  Jury,  IV.  (c).  Criminal  Law,  V.  (c),  3)  ;  VL  (d) ; 
IX.  XIII.  (g),  2)  ;  XVI.  (b) ;  XVIIl.  (b).  Evidence,  V.  (b).  Insolvency,  IL 
(c).  Clerks  op  Court,  II.  No.  2.  Citation,  I.  III.  Elections  by  the  Peo- 
ple, II L      MARRLA.GE,  II    (b),  No.  8. 

2.  For  certainty  in  other  matters,  see  Mortgage,  III.  (d).  Donations,  I.  VI. 
(b),  2) ;  (d.)  Pledge,  I.  (a),  2).  Executory  Process,  II.  (b).  Evidence, 
XIIL  XV.  (e).  Registry,  IL  (c) ;  (d)  ;  III.  (a),  2).  Compensation,  II.  In- 
trrprbtation. 
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CERTIFICATE. 

See  Appeal,  VIII.  (e).  Bankruptcy,  IV.  Bills  and  Notes,  VIII.  Clerks 
OP  Court,  III.  No.  4.  Elections  bt  the  People,  II.  Nos.  9,  10 ;  III.  Nos. 
9,  10.  Evidence,  IX.  (c)  ;  (d),  No.  1 ;  X.  (a).  No.  11 ;  XVIII.  (d),  2)  ;  XIX 
(d)  ;  XX.  XXI.  XXm.  XXIV.  (b) ;  XXVII.  Execution,  V.  (d),  3).  Registry, 
II.  (e).  Taxes,  III.  (d),  2),  No.  17.  Inspector,  No.  2.  Insolvency,  VII.  Na 
8.  Lease,  I.  (b),  2),  No.  24;  II.  (a),  2),  No.  81.  Roads  and  Levees,  III.  (c), 
Nos.  7, 10. 

CERTIORARL 

1.  A  certiorari  cannot  be  issued  where  the  party  applying  for  it  has  a  remedy  by 
appeal.     C.  P.  857,  858  ;  Stewart  v.  Barrow,  6  N.  S.  882. 

2.  A  certiorari  cannot  be  awarded  on  the  application  of  a  party,  who  seeks  relief  from 
the  refusal  of  a  district  judge  to  allow  him  to  argue  a  cause,  in  which  no  appeal  lies  to 
the  supreme  court.     State  ex  reL  Shalor  v.  Judge,  9  A.  522.      Courts,  II.  (c),  No.  11. 

8.  77ie  writ  of  certiorari,  cu  given  by  the  code  of  practice,  arts.  855,  866,  is  very  seldom 
employed.  It  is  generally  used  as  an  auxiliary  process  to  obtain  a  fuU  return  of  some 
other  proceedings*  When  the  record  of  an  inferior,  is  brought  before  a  superior^  court, 
and  there  is  a  defect  or  diminution  of  record,  a  mandate,  in  the  nature  of  a  certiorari,  is 
awarded  to  perfect  the  transcript.     Appeal,  VIII.  (f)  ;  IX.  (i),  No.  11.* 

CESSIO   BONORUM. 

See  Insolvency.  Respite.  Bankruptcy.  Prescription,  V.  (d).  Compen- 
sation, IV.  Pleading,  I.  (c),  6).  Partnership,  IV.  (c).  Succession,  X.  Judg- 
ment, XV.  (c). 

CHARACTER. 

See  (5riminal  Law,  Xn.  (d)  ;  (f),  3).  Evidence,  XVI.  (b),  8)  ;  (d),  2),  No.  18 ; 
8).  Pleading,  V.  (a),  8),  a,  No.  12  ;  5),  No.  2 ;  (d),  2).  Insurance,  I.  (g),  No.  6. 
Minors,  I.  (b),  Nos.  18, 20,  et  aL  Marriage,  I.  (b).  No.  8.  Slaves,  I.  (d),  2),  No. 
15.  Libel  and  Slander.  Sale,  III.  (d),  2)  ;  8),  a  ;  c  ;  6),  b.  Malicious  Prose- 
cution, No.  12. 

CHECK. 

See  Mandate,  I.  (c),  No.  20.  Novation,  II.  No.  40 ;  IV.  Nos.  18,  14.  Pre- 
scription, III.  (g),  8),  No.  8.  Bills  and  Notes,  I.  Nos.  8,  22,  26,  28,  29 ;  IV. 
(d),  2),  No.  17  ;  (e),  2),  No.  2  ;  VL  (b),  Nos.  19,  28 ;  XIIL  No.  11 ;  XV.  Nos.  4,  5, 
12,  et  seg. ;  XVL  Nos.  8,  18. 

CITATION. 
I.  In  General  ;  and  herein  of  the  Form  and  Requisites  of  the  Writ. 

II.  Of  the  Service. 

III.  Op  the  Return. 
IV.  Of  the  Want  op  Citation  ;  its  Waiver,  and  Effect. 

I.  In  General  ;  and  herein  op  the  Form  and  Requisites  of  the  Writ. 

1.  That  clause  of  the  constitution,  which  requires  the  style  of  all  process  to  be  ''The 
State  of  Louisiana,"  does  not  apply  to  citations.  Const.  1812,  art.  IV.  §  6  ;  const.  1845, 
art.  69  ;  const.  1852,  art.  71 ;  Btudworth  v.  Sompeyrac,  3  M.  720.  Appeal,  IV.  (a), 
No.  1. 

2.  Neither  the  petition  nor  citation  need  be  in  the  French  language,  but  copies  should 
be  served  in  both.     Fleming  v.  Conrad,  11  M.  301. 

3.  Art  179,  §  5,  C.  P.,  requiring  a  citation  to  express  the  number  of  days  given 
defendant  to  answer,  is  inapplicable  where  he  resides  out  of  the  state.  Wesi  v.  Wikony 
4  L.  220. 

4.  The  code  of  practice  does  not  require  defendant's  name  and  surname  to  appear  at 
full  length  in  the  citation.     Lallande  v.  Terrill,  12  L.  7. 
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5.  Alt.  179,  §  5,  G.  P.  requires  the  number  of  days  allowed  de^ndant  to  file  bis 
aasirer  to  be  ei:pressed  in  the  citation  with  exactitude,  to  relieve  him  from  the  trouble 
of  seeking  informatioD,  and  from  the  danger  of  error.  Where  he  does  not  reside  at  the 
place  where  the  court  is  held,  or  within  ten  miles,  the  citation  must  state  that  the  answer 
is  to  be  filed  within  ten  dajs  from  the  service,  adding  one  day  for  every  ten  miles  his 
residence  may  be  distant  fnnn  the  clerk's  office.     Kendrick  v.  Kendrick^  19  L.  36. 

6.  A  citation  need  not  contain  the  name  of  the  judge  from  whose  court  it  issues.  Art. 
179  C.  P.  eonmerates  all  the  requisites  of  a  citation.     Hemken  v.  Farmer,  8  R  155. 

7.  A  citation,  which  mentions  neither  the  title  t)f  the  cause,  the  residence  of  defend-' 
ant,  nor  the  place  where  the  office  ts  held,  in  which  he  is  cited  to  appear  and  file  his 
answer,  is  insufficient     C.  P.  179  ;   CaldweU  v.  Glenn^  6  R.  9. 

8.  The  insertion  of  the  title  of  the  suit  in  any  part  of  the  citation,  in  such  a  manner 
as  to  preclude  any  mistake,  satisfies  art.  179  C.  P.     Bcaik  of  Let,  v.  JElam,  10  R.  26. 

9.  A  citation,  headed  as  issued  from  *'  the  District  Court  of  the  Fourth  Judicial  Die* 
trict  for  the  parish  of  P.  Q^  reciting  that  the  action  is  pending  before  said  court,  wit- 
nessed by  the  judge,  and  signed  by  the  clerk  of  that  court,  and  requiring  defendant  to 
file  his  answer  "  in  the  office  of  the  clerk  of  the  court  of  the  parish  fii<st  aforesaid,"  &a 
is  sufficient.  Defendant  could  not  be  mistaken  as  to  the  court  before  which  he  was 
called  on  to  answer.     Driggs  v.  Morgan^  10  R.  119. 

10.  Where  a  citation,  signed  by  the  clerk,  purports  to  issue  from  a  district  court  in  a 
particuhur  parish,  and  calls  upon  defendant  to  file  his  answer  in  the  clerk's  office  of  that 
court,  at  a  certain  place,  it  is  a  sufficient  description  of  the  place  where  the  clerk's  office 
is  held.    C.  P.  179;  Medley  w.  Vorts,  2  A.  140. 

11.  The  citation  must  be  served  on  the  curator  ad  hoc,  but  whether  addressed  to  him 
or  the  ah^ntee  whom  he  represents,  is  immaterial.     Cooper  v.  Polk,  2  A.  158. 

12.  The  omission  to  state,  in  the  copy  of  petition  served  on  defendant,  the  date  the 
original  was  filed,  is  immaterial.     Bank  of  Liu  v.  Lawless,  3  A.  129. 

13.  The  return  day,  provided  there  be  sufficient  time  between  it  and  the  date  of  cita- 
tion, need  not  be  during  any  regular  term  of  court.     PatoiU  v.  Howls,  4  A.  485. 

14.  Even  if  citation  to  a  garnishee  under  &Ji.  fa,  must  follow  precisely  the  form  of 
the  ordinary  writ,  (which,  under  art.  252  C.  P.,  seems  doubtful),  still,  when  it  contains 
the  title  of  the  court,  under  its  seal,  and  in  the  name  of  the  state,  tested  in  that  of  the 
judge  and  signed  by  a  deputy  clerk,  directing  the  garnishee  to  answer,  etc.,  within,  etc., 
otherwise  judgment,  etc,  it  cannot  be  objected,  that  it  does  not  command  the  garnishee 
to  deliver  his  answer  in  the  clerk's  office,  of  the  place  of  holding  which  no  mention  is 
made.    Landry  v.  Dickson,  7  A.  288. 

15.  The  act  23  February,  1852,' §35,  No.  71,  by  which  a  constructive  notice  by 
ad?ertisement  is  substituted  for  a  personal  citation  of  defaulting  tax-payers  in  the  city  of 
New  Orleans,  being  in  derogation  of  common  right,  mu.*»t  be  strictly  construed  and  can- 
not be  extended  to  the  collection  of  taxes  assessed  to  one  of  the  municipalities  before  the 
passage  of  the  act.  New  Orleans  v.  Cochrane,  8  A.  365 ;  BoUs  v.  New  Orleans,  9  A« 
233.    Laws,  II.  (f),  No.  2. 

16.  An  exception,  that  a  citation  is  defective,  does  not  go  to  the  dismissal  of  the 
action ;  a  new  citation,  if  the  exception  be  well  taken^  will  be  ordered.  McAlpin  v. 
Jmus,  10  A-  552.     Pleading,  VI.  (a),  1),  No.  12. 

17.  In  summary  proceedings  for  the  collection  of  taxes,  authorized  by  act  15  April, 
1853,  No.  121,  an  error  in  the  publication  of  defendant's  name  will  be  fatal,  when  the 
name  published  cannot  be  made,  by  any  reasonable  pronunciation,  to  sound  like  the  true 
name.  Thua ;  where  ^  CordoviatU  "  is  published  for  **  CordevioUe,**  the  judgment  against 
the  latter  will  be  null.  Proceedings  of  this  kind  differ  from  a  suit  commenced  by  cita- 
tXMi,  the  personal  service  of  which  indicates  the  intended  defendant.  New  Orleans  v. 
Cordevudk,  10  A.  727. 

18.  The  ibrm  of  citation  is  a  matter  entirely  within  legislative  control.  And  where, 
in  particolar  proceedings,  e.g^  those  for  enforcing  payment  of  city  taxes  in  New  Orleans, 
under  act  1852,  §'35,  No.  71,  a  constructive  service,  by  advertisement  of  the  tax  bill  in 
the  official  newspaper  of  the  city,  is  substituted  in  lieu  of  petition  and  citation,  the 
proceedings  will  be  constitutional  and  binding.  Summary  process  is  none  the  less  due 
pfoeew  of  law.  C.  P.  97,  98 ;  act  15  April,  1853,  No.  121 ;  10  A.  764,  767 ;  1 1  A« 
338;  12  A.  751. 

19.  In  proceedings  against  a  defaulting  tax«payer,  under  the  consolidation  act  1852, 
S  35,  No.  71,  a  designation  of  defendants  in  the  advertisement,  as  **  the  heirs  of  Schmidt,'* 
is  insufficient.     A  citation  addressed  to  Smith  or  Schmidt  designates  no  person,  male  or 
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female,  of  that  numerous  patronymic,  now  in  existence ;  and  the  heirs  of  Smith  are  as 
indefinite  as  their  deceased  ancestor.  A  judgment  by  default,  based  upon  a  diation  so 
utterly  vague,  would,  in  the  absence  of  personal  service,  be  reversed.  New  Orieans  v. 
Schmidt,  10  A.  771. 

20.  In  a  suit  for  taxes,  begun  by  publication  in  a  newspaper,  under  that  act,  where 
defendant  appears  and  excepts,  that  he  has  been  cited  by  a  name  inaccurately  spelled, 
as  the  exception  shows,  that  he  has  not  been  misled  by  the  error,  and  admits,  that  he 
has  been  cited,  the  court  may  well  order  the  correction  of  the  name  ttMtonter,  and  pro- 
ceed with  the  cause.  A  judgment,  in  a  similar  proceeding  against  an  absent  party  by  a 
wrong  name,  might  present  a  different  case.  New  Oriearu  v.  iSbZby,  1 1  A.  420.  Plead- 
ing, IX.  (b).  No.  8. 

21.  As  citation  is  indispensable,  and  the  law,  for  purposes  of  justice,  allows,  in  certain 
cases,  a  fictitious,  in  place  of  a  real,  citation,  the  formalities  to  operate  the  legal  fiction 
must  be  strictly  observed.    McDonald  v.  Vauffhan,  13  A.  405. 

22.  So,  a  citation  addressed  to  the  representative  of  an  absentee,  under  the  name  of 
an  advocatCy  when  such  representative  should  be  a  curator  ad  hoc,  and  so  styled,  is  bad, 
and,  if  excepted  to,  the  case  will  be  remanded  for  a  new  citation.  C.  C.  57  ;  C.  P.  1 16, 
194,  964 ;  lb.   Absentees,  I. 

2d.  A  citation,  issued  and  signed  by  the  parish  recorder  in  his  official  capacity, 
instead  of  the  clerk,  is  bad ;  and,  if  the  defect  be  not  cured  by  defendant's  appearance 
and  answer,  a  judgment  by  default  against  him,  if  confirmed,  will  be  set  aside  on  appeal, 
and  the  case  remanded.     C.  P.  179,  No.  7.     Anderson  v.  Johetty  14  A.  614. 

See  Pleading,  VI.  (a),  1),  No.  9.    Appeal,  IV.  (a). 

II.   Of  the  Service. 

1.  Service  of  citation  is  bad,  if  made  at  a  house,  the  last  domicil  of  defendant,  who 
had  left  the  territory  upwards  of  one  year  before,  there  being  no  white  person  in  the 
family.     Graham  v.  Forker^  1  M.  197. 

2.  No  judgment  can  be  had,  where  no  citation  has  been  served ;  service  of  petition 
alone  will  not  suffice.     McOuUough  v.  Fanchonette,  1  M.  220. 

3.  Where  plaintiflTs,  partners  in  a  plantation  with  defendants,  non-residents,  sue  the 
latter  for  a  settlement,  they  are  not  properly  in  court  by  service  of  petition  on  an  attor- 
ney appointed  to  defend  them.     Holliday  v.  McCuUoch,  3  N.  S.  176. 

4.  If  the  sheriff,  in  copying  a  citation,  omit  words  of  surplusage  in  the  original,  service 
of  such  copy  is  not  void.     Herman  v.  Sprigg,  8  N.  S.  190. 

5.  Service  at  defendant's  last  place,  is  not  equivalent  to  his  nsucd  place,  of  residence, 
expressed  in  the  statute.     Ireland  v.  Bryony  3  N.  S.  515.     Infra,  III.  No.  17. 

6.  When  the  eurator  ad  bona  of  a  minor,  absent  from  the  state,  is  party  to  the  suit 
in  which  he  is  interested,  citation  on  his  curator  ad  litem  is  sufficient.  Martin  v.  Martin^ 
5  N.  S.  172, 

7.  Citation  at  the  house  of  one  member  of  a  commercial  firm,  served  on  a  person  not 
a  clerk  nor  agent  of  the  firm,  is  bad.     Abat  v.  Holmes,  8  N.  S.  147. 

8.  An  allegation  that  defendant  had  been  a  resident  of  the  parish  where  suit  is 
brought,  that  he  had  left  the  state,  and  that  his  wife  had  removed  to  another  parish,  does 
not  authorize  the  court  where  suit  is  brought  to  send  process  into  another  parish,  to  cite 
defendant  personally.     Evaris  v.  Saul,  8  N.  S.  250  ;  infra.  No.  32. 

9.  A  wife,  not  separated  from  her  husband,  can  have  no  legal  domicil  but  his,  and 
service  of  citation  on  him  is  good  service  on  her.  C.  P.  182, 192  ;  lb.  ;  Dugat  v.  Mark- 
ham,  2  L.  35;  Bryan  v.  SprueU,  16  L.  313  ;    Waddell  v.  Judson,  12  A.  13. 

10.  Service  on  a  master  of  a  boat,  continued  in  command  by  vendees  af^er  a  sale, 
cannot  be  considered  as  service  on  vendor.     Gazzam  v.  Wright,  3  L.  451. 

11.  Where  the  owner  of  a  boat  is  known,  and  resides  in  the  state,  the  citation  mu^ 
be  served  on  him,  and  cannot  be  served  on  the  master.     lb. 

12.  Service  of  both  petition  and  citation  is  requisite  to  bring  defendant  into  court. 
Zacharie  v.  Blandiny  4  L.  157.     Absentees,  II.  No.  6.     Jubt,  I.  (c),  No.  17. 

13.  Where  a  motion  was  made  to  dismiss  the  suit,  because  a  copy  of  the  petition  was 
not  served  on  defendant  in  the  French  language,  his  vernacular  tongue,  plaintiff  was 
permitted  to  amend,  by  filing  a  copy  in  French,  and  having  it  served.  ThomtMS  y.Baii* 
Ho,  7  L.  413.     Pleading,  VI.  (a),  1),  No.  9. 

14*  If  defendant  be  a  resident  of  the  state,  and  absent,  service  of  citation   is  to  be 
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made  bj  leaving  it  at  Lis  domicil.     If  he  reside  out  of  the  state,  a  curator  ad  hoc  should 
be  appointed.     Rowland  v.  Pascal^  10  L.  599.     Absbntkes,  II.  Nos.  14,  21. 

15.  Acceptance  of  service  has  the  same  effect  as  if  citation  had  been  served  by  the 
sheriff,  but  does  not  waive  irregularities  in  the  citation  itself.  Season  v.  Brooks^  12  L. 
596. 

16.  B J  art  129  C.  P.  citation  from  a  district  court  cannot  be  served  in  a  district  over 
which  it  has  no  jurisdiction.     Cfibton  v.  Buiej  14  L.  129  ;  infra,  No.  32. 

17.  By  art.  189  C.  P;  service  of  petition  and  citation  is  to  be  made,  by  leaving  copies 
at  defendant's  usual  place  of  domicil  or  residence^  and,  if  he  be  absent,  by  leaving  them 
with  a  free  person,  apparently  above  the  age  of  fourteen,  living  in  the  house.  14  L. 
213 ;  12  L.  547  ;  5  A.  147,  218.     Sale,  VIIL  (b).  No.  21. 

18.  There  is  but  one  place  of  service,  viz.,  defendant's  domicil ;  when  not  made  on 
him  personally,  it  must  be  made  there ;  if  made  elsewhere,  it  is  bad.  Ih.  Lease,  IL 
(a),  3),  No.  18. 

19.  When  a  particular  partnership  is  sued,  service  on  one  partner  is  insufficient  to 
bring  the  others  into  court.     C.  P.  198  ;  McGehee  v.  Me  Cord,  14  L.  362. 

20.  When  defendant  has  no  agent  or  representative  in  the  state,  a  curator  cul  hoe 
most  be  appointed,  on  whom  citation  and  petition  must  be  regularly  served.  C.  G.  57 ; 
C.  P.  116 ;  Derepai  v.  ShaOia,  15  L.  871. 

21.  The  copy  of  the  petition,  served  on  defendant,  must  be  a  correct  one.  Lambeth  v. 
Dot9(m,  16  L.  346. 

22.  Thus ;  where  the  petition  stated  that  payment  of  the  note  sued  on  ^  had  been 
demanded  of  said  defendants  at  Harrisonburg,  and  at  other  places  and  times,"  and  the 
copy  stated  only  that  it  had  been  demanded  of  defendants  '*  personally,  at  other  places 
and  times,"  the  service  was  held  to  be  bad.     lb» 

23.  Service  on  the  agent  of  defendant  is  sufficient,  provided  the  agency  appear  in 
the  petition.  C.  P.  196;  PiUi  v.  Kmner^  16  L.  570 ;  Municipality  No.  One  v.  Christ 
Ch^  3  A.  453.  Eyidencb,  XXII.  (c),  1),  No.  7.  Bills  and  Notes,  VIII.  (c), 
No.  12.    Judgment,  IX.  No.  17. 

24.  Service  at  defendant's  last  domicil,  when  he  has  acquired  a  new  one  in  another 
parish,  is  bad.     Sparks  v.  Weatherhy,  16  L.  594. 

25.  During  the  existence  of  a  commercial  partnership,  service  on  one  of  the  members 
is  good  against  all ;  but  after  its  dissolution,  every  member,  intended  to  be  sued,  must 
be  served  with  a  separate  citation.  C.  P.  198  ;  Gttiennie  v.  Akin,  17  L.  42  ;  Keameif^ 
v.  leiuMr,  14  A.  870. 

26.  In  defendant's  absence  from  the  state,  service  on  his  authorized  agent  is  sufficient. 
CazeoH  V.  Lssparre,  17  L.  498. 

27.  In  the  case  of  a  mercantile  firm,  citation  may  be  left  with  a  clerk  at  the  counting- 
hoQse;  but  service  on  the  clerk  tisewhere  will  be  bad.  Kendrick  v.  Kendrick^  19  L. 
36.    Appeal,  IV.  (c),  No.  15. 

28.  Service  of  citation  must  be  accompanied  with  a  copy  of  the  petition,  from  which 
ahme  can  defendant  ascertain'  the  demand  with  which  he  is  required  to  comply.  Harris 
V.  Alexander,  1  R.  30.    Appeal,  lY.  (a).  No.  5. 

29.  A  single  citation  is  sufficient,  where  defendants  are  husband  and  wife.\  C.  P.  182. 
And,  when  not  separated  from  bed  and  board,  its  service  on  either  will  be  good.  lb.  192 ; 
vKUMes  y.  Moms,  t>  K.  4. 

30.  Service,  within  the  enclosures  of  a  plantation  on  which  defendant  resides,  on  a  free 
person,  apparently  above  the  age  of  fourteen,  shown  to  have  resided  at  the  time  on  the 
nme  plantation,  bat  not  in  the  dwelling-house  with  defendant,  is  sufficient.  The  whole 
phuitatioa  was  defendant's  domicil,  and  service  on  a  person  living  on  it  was  good.  C.  P. 
189;  Maxwell  v.  Collier,  6  R.  86;  Succession  of  McCalop,  10  A.  224. 

31.  Citation  in  an  action  of  nullity  must  be  served  on  defendant  himself,  or  the  suit 
will  be  dismissed.  C.  P.  610.  Service  on  his  attorney  in  the  action,  in  which  the 
judgment  to  be  annulled  was  rendered,  is  insufficient.    Jacobs  v.  Ducros,  7  R.  115. 

S2.  Original  process  of  citation  from  a  district  court  does  not  run  beyond  the  limits 
of  the  district,  except  in  cases  specially  provided  for  by  the  code  of  practice.  Amis  v. 
Bank  of  La.,  9  R.  348;  supra,  Nos.  8, 16.    Attachment,  I.  Nos.  2,  et  seq. 

33.  Wliere  citation  to  a  curatrix,  to  answer  a  rule  to  show  cause  why  she  should  not 
be  rendered  individually  liable,  was  served  on  one,  only  attorney  in  fact  of  the  curatriXy 
the  rule  will  be  discharged.  The  power  authorized  the  attorney  to  represent  the  curtp- 
trix  ;  the  rale  sought  to  render  her  liable  in  her  individual  capacity.  Wilson  v.  Vincent, 
12  R.  235.    Mandate,  I.  (b),  No.  9. 
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84.  Persons,  associated  together  for  carrying  personal  property  for  hire  in  vessels,  are 
commercial  partners,  and  may  be  cited  like  9uch  associations  ;  but  it  is  only  where  they 
are  associated  together  under  a  title,  or  as  a  firm,  that  service  addressed  to  the  partner- 
ship in  its  social  name,  made  on  one  of  its  members  only,  is  sufficient.  C.  C.  2796 ; 
C.  P.  181,  198 ;  Hefferman  v.  Brenham,  1  A.  146. 

35.  After  the  dissolution  of  a  partnership,  and  notice  thereof  by  an  advertisement  in 
the  newspaper  of  the  village  where  the  partnership  business  was  carried  on,  service  on 
one  of  its  members  will  not  authorize  judgment  against  the  rest.  Braghear  v.  Dwi^ 
2  A.  403. 

36.  In  a  direct  action  against  a  partner,  for  dealings  had  with  the  firm  aAer  its  alleged 
dissolution,  the  fact,  that  plaintiffs  were  its  customers,  would  render  it  necessary  to  bring 
notice  of  the  dissolution  home  to  them  otherwise  than  by  notice  in  a  newspaper ;  bat 
this  fact  cannot  affect  the  manner  of  bringing  the  partners  of  a  dissolved  partnerahip  into 
court.    75. 

37.  Where  suit  was  instituted  against  the  city  of  New  Orleans,  after  its  division  into 
three  municipalities,  citation  upon  a  party,  appointed  its  attorney  in  fiict  before  the  division, 
and  who  disavowed  any  autliority  to  appear  for  the  city,  was  held  bad.  It  is  at  least 
quetitionable  whether  a  municipal  corporation  can  delegate  such  an  authority.  C.  P. 
112,  198  ;  C.  C.  429,  430  ;   Gxrard  v.  New  OrUans,  2  A.  898. 

38.  In  an  action  against  a  religious  corporation,  service  must  be  made  on  its  president 
in  person,  **  or  at  its  office,  if  it  hold  such  in  permanence,  by  delivery  to  some  of  its 
agents."     Municipality  No.  One  v.  Ckrisi  Church,  8  A.  458. 

39.  Copies  of  documentn  annexed  to  the  petition,  though  it  state  they  form  part  there- 
of, need  not  be  served  on  defendant.     C.  P.  175;   Osbarn  v.  Chamberi,  4  A.  296. 

40.  In  an  action  of  damages  by  a  passenger  for  ill  usage  by  the  master  of  a  vessel, 
the  owners,  although  non-residents,  cannot  be  made  liable,  when  citation  is  served  only 
on  the  master  and  consignees.     FeUowt  v.  High,  7  A.  452. 

41.  Preston,  J.,  dissenting.  The  owner  is  subject  to  the  same  responsibility  for  a 
breach  of  duty  by  the  master  towards  the  passengers,  as  for  his  misconduct  in  regard  to 
merchandise.  Shipping,  IX.  Nos.  4,  5,  6.  And  as  the  master  may  sue  in  a  foreign 
port  in  behalf  of  the  owners,  when,  by  his  act  or  contract,  a  right  accrues  in  their  favor, 
so  may  he  be  sued  in  their  behalf,  when  a  liability  is  incurred  by  them  from  his  ad.s 
within  the  scope  of  his  employment  Art.  199  C.  P.  applies,  it  would  seem,  to  a  master 
as  such,  and  not  in  his  individual  capacity,     lb, 

42.  At  common  law,  as  settled  in  Mississippi,  all  the  members  of  a  oommerdal  part- 
nership must  be  cited  individually,  whether  suit  be  brought  before  or  after  the  dissola- 
tion  of  the  partnership.  WcUwarth  v.  Henderson^  9  A.  339 ;  ScoU  v.  Bogart^  14  A.  261. 
Insolybnct,  XIII.  (o).  No.  18. 

43.  Service  on  the  clerk  of  a  firm,  of  which  defendant  is  sued  as  a  silent  partner,  is 
insufficient ;  the  firm  alone  could  be  so  cited.  C.  P.  198.  And  aooeptanee  of  service 
for  defendant  bj  another  person,  whose  authority  is  not  shown,  is  equally  bad.  Judg- 
ment rendered  on  such  service,  defendant  denying  on  oath  that  he  was  ever  cited,  and 
the  appearance  entered  for  him  being  unauthorized,  will  be  annulled.  Sidgt  ▼.  AUery 
14  A.  866. 

See  Appeal,  III.  (e),  3),  No.  16 ;  IV.  (c).  Attachment,  V.  (b).  Mandate, 
YII.  No.  16.     Coboneb.     Sheriff,  I.  (a).  No.  8.    Intebdiotion,  Not.  4»  5. 

UL  Of  the  Return. 

1.  If  the  return  show  that  petition  and  citation  were  served  on  defendant,  it  will  be 
presumed  they  were  served  as  the  law  requires  ;  that  is,  by  giving  copies.  Fhming  v. 
Conrad,  11  M.  301.     Evidence,  III.  (d).  No.  17. 

2.  If  the  sheriff's  return,  state,  that  he  served  the  petition  at  defendant's  last  phice  of 
residence,  he  is  not  properly  made  a  party,  and  the  judgment  is  null.  Baldwin  v.  Ifor- 
tiny  I  N.  S.  519. 

3.  The  sheriff' 's  return,  that  he  served  the  petition  and  citation,  is  snfficient  to  show 
that  he  served  them  in  both  languages.     Cox  v.   WeUsj  8  N.  8.  158. 

4.  The  sheriff  may,  at  any  time,  be  allowed  to  perfect  his  return  by  signing  it.  Ntehol 
V.  Be  Bnde,  3  N.  S.  310.     Evidence,  XIX.  (c),  No.  17. 

5.  The  return  must  show  that  service  was  made  ai  defendant's  domicil.  12  L.  547  ; 
14  L.  213 ;  5  A.  147,  218.     Evidence,  XIX.  (c).  No.  22. 

6.  A  return  by  the  sheriff,  that  he  '*  served  petition  and  citation  on  defendant  by 
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learing  the  nme  at  his  domicil  with  G,  his  agent,"  is  insufficient,  in  not  stating,  that  G 
'^WAs  liring  in  the  house,"  nor  where  defendant's  domicil  was  situated.  C.  P.  189,  201 ; 
PiH^Y.  Kenner,  16  L.  570. 

7.  The  retam,  when  service  was  made  hj  leaving  a  copy  at  defendant's  residence, 
most  show  that  the  penwn  in  whose  hands  the  copy  was  placed,  was  living  in  the  house, 
i^arb  ▼.  Weatherhy,  16  L.  594. 

8.  In  his  return  the  sheriff  need  not  name  the  parish  of  which  he  is  sheriff ;  he  can- 
not execute  process  out  of  its  limits,  and  the  presumption  is,  that  the  sheriff,  who  exe- 
cotes  and  returns  process,  is  the  legal  and  proper  one,  when  the  contrary  is  not  alleged 
w  shown.     Kendrick  v.  Kendnch,  19  L.  86 ;    Whiting  v.  Hagerty^  5  A.  686. 

9.  Where  service  is  made  at  defendant's  domicil,  under  art.  189  C.  P.,  the  return  must 
f^tXethe  aimence  of  defendant  from  home,  and  that  the  person  with  whom  the  citation  was 
left  was  living  there*  The  law  only  dispenses  with  personal  service,  when  defendant  is 
akent  from  home.  Kendrick  v.  Kendrick,  19  L.  86 ;  Oakey  v.  Drummond,  4  A.  368  ; 
Corcoran  ▼.  Hiddell,  7  A.  268. 

10.  Where  there  is  no  evidence,  that  defendant  had  more  than  one  domicil,  the  return 
need  not  state  that  service  was  made  at  his  tutud  domicil.    Griffing  v.  Caldwell,  1  R.  15. 

11.  The  retam  need  not  show,  that  the  copy  of  citation,  served  on  defendant,  was 
sealed  with  the  seal  of  court  and  certified  hy  the  clerk  to  be  a  true  copy.     Ih. 

12.  Service  of  a  copy  of  the  petition  must  appear  of  record;  no  other  evidence  than 
the  sheriff's  return  can  be  received  to  prove  it.     Harris  v.  Alexander,  1  R.  80. 

13.  Where  the  return  shows,  that  citation  was  served  on  a  person,  **  working  at  the 
BQgar-hoose,  at  the  domicil  of  defendant,  who  was  absent  at  the  time,"  the  service  is 
insufficient.  It  should  have  shown  that  the  person  on  whom  it  was  served  lived  in 
defendant's  house,  as  required  by  art.  189  C.  P.     Thxbodaiux  v.  Wright,  3  A.  180. 

14.  A  return,  that  citation  was  made  at  defendant's  *'  place  of  abode,"  satisfies  the 
requisitions  of  the  code  of  practice  that  it  should  be  made  ^  at  defendant's  usual  place 
of  domicil  or  residence.     C.  P.  189,  201 ;   Whiting  v.  Hagerty,  5  A.  686. 

15.  The  sheriff's  return  need  not  state,  **  whether  the  name  of  the  person  were  known 
to  him,  or  whether  he  leamechit  by  interrogating  the  person."  "The  officer  will  be  pre- 
sumed to  have  known  the  person,  who,  in  his  certificate,  he  states  it  was.     Ih. 

16.  The  return  should  on  all  occasions  follow  the  words  of  the  code  of  practice ;  but> 
whenever  it  complies  substantially  with  the  law,  a  refusal' to  give  it  effect,  on  purely 
technical  grounds,  would  amount  to  a  denial  of  justice.  OolHns  v.  WaUing,  6  A.  702. 
Sheriff,  U.  (b),  1),  No.  3. 

17.  So,  when  the  return  shows  a  service  of  citation  at  defendant's  last  place  of  resi- 
dence, he  being  absent,  the  absence,  not  being  stated  to  be  permanent  from  the  parish, 
will  be  presumed  temporary,  and  the  service  and  return  will  be  good.  Hk  Supra,  II. 
No.  5. 

See  Appbaj.,  IV.  (c).    Evidence,  XIX.  (c)  ;  XXII.  (c).    Attachment,  VI.  (e). 

rV.  Op  the  Want  op  Citation  ;  its  Waivee,  and  Efpect. 

1.  An  insolvent,  who,  appearing  in,  contests  the  validity  of,  proceedings  had  against 
him  by  his  creditors,  cannot  complain  of  the  want  of  citation.  Dyson  v.  Brandt,  9  M. 
493. 

2.  A  judgment  rendered  against  a  party,  who  has  neither  been  cited  nor  appeared,  is 
an  absolute  nullity  which  may  be  invoked  by  any  one  interested.  1  N.  S.  9 ;  8  N.  S. 
145 ;  6  L.  577 ;  16  L.  570  ;  17  L.  42,  448  ;  2  A.  403  ;  13  A.  150 ;  1  M.  220.  Judg- 
meht,  V.  (a),  1,  No.  21;  XI.  (b),  No.  1;  XIII.  No.  16.  Marriage,  II.  (b), 
No.  10. 

8.  Want  of  proper  service  of  citation  is  waived  by  going  to  trial  on  the  merits. 
Dehuys  v.  Johns<m,  4  N.  S.  286.     Pleading,  VI.  (a),  1),  No.  12. 

4.  A  court  can  presume  nothing  with  respect  to  a  party  being  cited ;  nothing  will  cure 
defect  of  citation  or  want  of  service,  except  appearing  and  answering  to  the  merits.  5 
N.  S.  429;  7  N.  S.  161 ;  1  R.  30;  13  A.  374. 

5.  Defendant's  silence,  when  notice  of  judgment  was  served  on  him,  is  no  proof  of 
waiver  of  citation.    Abat  v.  Holmes,  8  N.  S.  147.  * 

6.  Knowledge  of  suit  on  the  part  of  defendant,  no  matter  how  clearly  brought  home 
to  him,  will  not  supply  want  of  citation.  2  L.  172;  4  L.  154;  13  L.  11;  6  R.  9; 
3  A.  9.     Sale,  VII.  (d).  No.  27.    Prescription,  IV.  (c),  1),  No.  6. 

7.  Where  a  party  excepts  that  he  was  not  properly  cited,  and  afterwards  goes  to  trial 
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on  the  merits,  without  claiming  a  decision  on  the  exception,  the  exception  is  waived. 
EowleU  V.  Shepherd,  4  L.  91 ;  Livingston  v.  Dick,  1  A.  323.  Appeal,  VI.  (b), 
Nos.  3,  6. 

8.  Where  defendant  acknowledges  service  of  petition,  and,  pleading  to  the  merits, 
renders  his  account  as  administrator,  he  waives  service  of  citation,  and  cannot  after- 
wards except  for  want  thereof  and  proof  of  plaintiff's  capacity  to  sue.  JReyndds  v. 
Reynolds,  12  L.  617. 

9.  Service  of  both  citation  and  petition  is  necessary  to  bring  a  party  into  court  to 
answer,  which  is  not  waived  by  defendant's  pleading  the  exception  of  a  misnomer,  and 
want  of  service.     Slocomb  v.  Bowie,  13  L.  11.     Supra,  II.  No.  12. 

10.  Service  of  citation  and  petition  must  be  made  on  a  party  sought  to  be  interdicted 
In  the  same  manner  as  in  other  cases.     Segur  v.  Pellerin,  16  L.  63. 

11.  Where  there  has  been  no  personal  service,  the  want  of  it  can  be  supplied  only  by 
pursuing  strictly  those  provisions  of  law,  which  substitute  for  it  another  species  of  ser- 
vice.    Sparks  V.  Weaiherbg,  16  L.  594. 

12.  The  act  16  March,  1826,  §  14,  No.  45,  which  provides  that  where  a  party  to  be 
notified  of  final  judgment  or  other  proceeding  in  the  city  court  of  New  Orleans  does  not 
reside,  and  has  no  attorney  in  fact  or  in  law,  within  its  jurisdiction,  proceedings  may 
be  had  without  notice,  does  not  apply  to  citation  of  defendant  Jacchs  v.  Ducros,  7  R. 
115. 

13.  Service  of  petition  may  be  accepted  and  citation  waived  by  defendant's  attorney 
at  law.     Ingram  v.  Richardson,  2  A.  889.     Attorney,  II.  (a),  2),  No.  11. 

14.  An  omission  to  serve  petition  and  citation  is  not  cured  by  service  of  a  writ  of 
arrest ;  nor  can  defendant's  appearance,  by  counsel,  on  motion  to  set  aside  the  arrest,  be 
considered  a  waiver  of  service,  nor  as  authorizing  the  presumption  of  its  acknowledg- 
ment.   Jacobs  V.  Sartorius,  3  A.  9.     Arrest,  I.  Nos.  4,  8. 

15.  A  case  will  not  be  remanded  for  further  proceedings,  where  there  is  an  utter  ab- 
sence of  legal  service.     lb.  ;  MunidpaUty  No.  One  v.  Christ  Church,  3  A.  453. 

16.  Where  defendant,  personally  cited,  fails  to  appear  personally,  or  by  counsel, 
and  neglects  to  set  up  grounds  of  defence  then  existing,  it  4s  his  own  laches,  and  he  can- 
not be  relieved  from  its  effects.     Niblett  v.  Scott,  4  A.  245. 

17.  Where  no  citation  of  defendant  in  injunction,  whose  judgment  has  been  enjoined 
by  a  third  person,  appears  of  record,  and  there  is  no  appearance  by  him  prior  to  his 
petition  of  appeal,  the  case  will  be  remanded.     BouUgny  v.  White,  5  A.  32. 

See  Insolvency,  VI.  XII.  (b).  Succession,  VIII.  (f),  3).  Pleading,  I.  (d)  ; 
DL  (a).    Minors,  UI.  (f ),  4),  No.  12. 

CITIZEN. 

1.  All  persons,  inhabitants  of  the  territory  of  Orleans,  at  the  dme  of  its  admission  as 
a  state  into  the  Union,  became  thereby  citizens  of  Louisiana  and  of  the  United  States. 
jDeibois'  Case,  2  M.  185 ;   United  States  v.  Laverty,  3  M.  733. 

2.  A  citizen  of  another  state  does  not  become  a  citizen  of  Louisiana  by  mere  residence 
in  this  state.     Beebe  v.  Armstrong,  11  M.  440. 

3.  Officers  of  the  army  of  the  United  States,  stationed  on  duty  in  this  state,  do  not 
cease  to  be  citizens  of  the  state  in  which  they  resided  and  exercised  the  rights  of  citizen- 
ship, when  called  into  service.     Stoker  v.  Leavenworth,  7  L.  395. 

See  DoMiciL,  I.  Courts,  IV.  Alien.  Attachment,  1L  (c),  1).  Arrest,  II. 
Nos.  21, 23,  24.     Criminal  Law,  XIII.  (a),  No.  5. 

CIVIL. 

See,  for  the  civil  code,  Codes,  I. ;  for  the  civil  law,  Laws,  VI. ;  for  civil  as  distinct 
from  criminal  actions.  Criminal  Law,  IIL  V.  (d),  2),  No.  20.  Courts,  II.  (a), 
Nos.  27  ^  aL;  for  civil  commotion,  Insurance,  I.  (e),  Nos.  6,  7.  Riot  ;  for  civil 
death.  Bankruptcy.  Insolyenct.  Pleading,  I.  (c),  6) ;  for  civil  possession, 
Prescription,  II.  (b),  1),  c. 

•CLCRKS* 

See  Lease,  II.  (c).  Prescription,  III.  (e).  Privilege,  I.  (d).  Shipping,  V. 
(c),  No.  5;  X.  (b),  1),  No.  2. 
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CLERKS  OF  COURT. 

I.  Ik  General. 

II.  Op  the  Office. 

IIL  Of  their  Rights,  Powers,  and  Duties  ;  and  of  their  Deputies. 

I.  In  General. 

1.  Orders,  when  rendered  bj  a  clerk  in  the  special  cases  authorized,  have  precisely  the 
same  effect  as  if  rendered  by  the  judge  himself  under  the  same  circumstances.  Const. 
1852,  art.  76  ;  Succession  of  Boyd,  12  A.  611. 

Succession,  VII.  (b),  No.  23. 

II.  Of  the  Office. 

1.  The  supreme  court  alone  can  remove  the  clerk  of  a  district  court  from  office.  Staie 
ex  reL  Tkomberry  y.  Daidapj  5  M.  271.     Mandamus,  I.  (a),  1),  No.  1. 

2.  Frequent  intemperance  and  habitual  indolence  are  charges  too  vague  and  indeter- 
mioate  against  a  clerk  ;  there  should  be  a  specification  of  the  nature,  time,  place,  and 
manner,  and  the  persons  injured  by  the  offence.     State  v.  Wintkrop^  2  N.  S.  530. 

3.  A  clerk  will  not  be  removed  for  having  acted  incautiously,  unless  it  be  shown  that 
the  state,  or  some  individual,  has  been  thereby  injured.     lb. 

4  Procuring  the  means  of  producing  an  abortion  is  a  breach  of  good  behavior,  for 
which  a  clerk  may  be  removed  from  office.     State  v.  Bed,  2  Ni  S.  683. 

5.  The  act  17  February,  1821,  No.  60,  prescribing  the  manner  in  which  clerks  may 
be  removed  from  office,  only  permits  prosecution  by  a  private  individual,  for  malfeas- 
ance in  the  discharge  of  their  duties.     State  v.  KeUam,  4  L.  496. 

6.  Cases  may  occur,  where,  although  there  be  not  a  breach  of  official  duty,  the  court, 
on  information  given,  will  direct  the  papers  to  be  placed  before  the  attorney  of  the  state. 
Bnt  they  must  be  strong  cases.     Jb, 

7.  The  general  rule  prescribed  by  law  is,  that  the  old  incumbent  shall  continue  to 
dischaige  the  duties  of  his  office,  until  his  successor  be  elected,  commissioned,  and 
qualified,  and  no  longer.  Act  15  March,  1855,  §  2,  No.  289  ;  art.  125,  const.  1852 ; 
State  ex  reL  WUtz  v.  Derbes,  11  A.  50. 

8.  Although,  under  const.  1852,  art  149,  the  first  term  of  service  of  clerks  of  in- 
ferior courts  was  to  be  regulated  by  the  term  of  service  of  the  first  governor,  so  that  a 
new  election  for  such  clerks  was  to  be  held  on  the  first  Monday  of  November,  1855  ; 
and  although,  under  art.  37,  const.  1852,  the  governor  could  not  be  installed  until  the 
fourth  Monday  of  January  following,  still  the  term  of  the  first  clerks,  elected  under  the 
constitution  of  1852,  was  not  to  be  extended  to  the  same  date,  but  expired  as  soon  as  the 
party  elected  on  the  first  Monday  of  November,  1855,  was  duly  qualified.     lb. 

9.  Art  149,  const.  1852,  contemplated  the  fixing  of  the  day  for  the  election  of  clerks, 
and  not  the  period  when  they  should  cease  to  perfi)rm  their  duties  ;  it  is  only  as  to  the 
day  of  their  election,  that  the  term  is  to  be  regulated  by  that  of  the  governor.  Art.  79, 
const  1852;  lb. 

10.  There  existed  a  reason  for  postponing  the  installation  of  the  governor,  which  had 
DO  application  to  clerks.     Const.  1852,  arts.  5,  35,  152,  153  ;  lb. 

11.  The  act  28  April,  1853,  No.  191,  following  the  language  of  art  149,  const  1852, 
is  to  receive  the  same  construction ;  and  this  construction  is  fortified  by  that  given  by  the 
legislature  to  the  article  in  two  acts  of  the  same  date,  viz.,  acts  1853,  No.  229,  §  19, 
and  No.  184,  §§  2,  3.     lb. 

12.  A  clerk  of  a  district  court  can  tender  his  resignation  to  the  judge  of  the  district 
in  one  of  the  parishes  of  which  {in  the  parish  in  which  f  ]  such  clerk  exercises  the  duties 
of  his  office.  No  law  obliges  him  to  send  his  resignation  to  the  governor.  State  v. 
Morgany  12  A.  712. 

13.  No  law  requires  one  appointed  by  the  judge  to  fill  the  vacancy  of  a  clerk,  who  has 
resigned,  to  be  commissioned  by  the  governor.  Perhaps,  as  a  measure  of  precaution, 
evidence  of  the  appointment  should  be  transmitted  to  the  department  of  state,     lb. 

13  a.  So,  where  a  district  judge  accepts  the  resignation  tendered  to  him  by  the  clerk 
of  his  court,  and  thereupon  appoints  another  clerk  for  the  unexpired  term  of  the  one  who 
bad  resigned,  and  the  new  clerk,  accepting  the  appointment,  takes  the  oath,  and  gives, 
with  the  approval  of  the  judge,  the  bond  required  by  law,  the  court  is  properly  organ- 
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ized,  and  a  party,  indicted  before  such  court,  cannot  object  to  go  to  trial     Const.  1852, 
art  79  ;  lb. 

14.  The  term  ^^  general  election^*  in  const  1852,  art  79,  must  be  construed  with 
reference  to  the  subject-matter  of  the  article  in  which  it  is  found ;  and  means  the  next 
^general  election  for  clerki  throughout  the  state,**  which  occurs  everj  four  years.  So 
that,  where  a  vacancy,  occurring  after  an  election,  is  filled  by  the  judge,  his  appointee 
will  hold  for  the  unexpired  term  of  his  elected  predecessor,  and  cannot  be  ousted  by  a 
party,  elected  at  an  election  for  a  clerk,  ordered  by  the  governor  at  an  intervening 
regular  biennial  election  for  representatives  and  other  officers.    Santdeli  v.  Artail^  13  A. 

459. 

15.  The  const.  1852,  though  recognizing  various  general  elections,  designates  no  one 
of  them  as  *'  the  general  election"  It  designs  the  terms  of  elective  officers,  with  one 
or  two  exceptions,  to  be  periodical  and  uniform.  To  attain  this  uniformity  with  regard 
to  clerks,  their  election,  after  their  first  term  of  service,  as  provided  for  in  art  148,  was 
to  take  place  every  four  years  at  the  general  elections  throughout  the  state.  Arts.  74, 
79.  Such  has  been  the  legislative  interpretation.  Acts  9  March,  1855,  §  1,  No.  56; 
14  March,  1855,  §  1,  No.  303.  And  as,  under  the  constitution,  a  derk  canooi  be  elected 
for  less  than  four  years,  the  system  of  uniformity  thus  inaugurated  would,  by  a  different 
interpretation  of  art  79,  be  thrown  into  confusion.     JB>, 

16.  A  clerk,  against  whom  charges  were  pending,  having  been  suspended,  defeodant 
was  appointed  clerk  pro  tempore  by  the  judge  of  the  district  Aflerwarda,  while  the 
judge  of  an  adjoining  district,  under  a  law  providing  for  an  interchange  of  judges,  was 
presiding,  the  clerk  complained  of  resigned,  and  plaintiff  was  appointed  his  sooceasor  by 
the  presiding  judge.  Held^  that  the  appointment  was  valid  and  superseded  that  of  defend* 
ant     Ruddock  v.  Mallory^  14  A.  314. 

17.  The  clerk,  in  such  case,  had  the  right  to  resign,  notwithstanding  the  pendency  of 
charges  against  him.  That  resignation  created  in  the  office  a  vacancy,  which  the  judge 
of  the  court,  that  is,  the  judge  then  presiding,  had  the  right  to  fill  by  a  new  appointment ; 
and  upon  that  resignation  and  appointment  terminated  the  pro  tempore  appointment  of 
defendant  In  contemplation  of  art  79,  const  1852,  the  judge  of  the  court,  in  which  the 
vacancy  exists,  is  the  judge  legally  holding  the  court  at  the  time  the  appointment  is 
made,  if  made  in  term-time.  This  power  is  nece:)sary  to  prevent  a  failure  of  justice  in 
case  of  the  death,  resignation,  or  absence  of  the  clerk  during  the  term  held  by  the  judge 
of  an  adjoining  district     lb.     Courts,  I.  No.  24. 

See  Attornet,  III.  No.  1.    Evidence,  X.  (a),  No;  15. 

in.  Of  theie  Rights,  Powers,  and  Duties  ;  and  of  their  Deputies. 

1.  The  affidavit,  in  case  of  an  attachment,  may  be  taken  before  a  deputy  derk.  Kirk- 
man  V.  Wyer,  10  M.  126. 

2.  Clerks  have  the  exclusive  right  of  copying,  or  causing  to  be  copied,  the  docoroents 
of  which  they  are  requested  to  issue  copies,  and  parties' have  no  right  to  perform  ser- 
Tices  which  the  law  imposes  on  clerks,  and  thus  deprive  them  of  any  part  of  their  com- 
pensation.    Act  28  March,  1818,  No.  46 ;  McDonough  v.  Germany  2  L.  318. 

3.  They  may  charge  for  copies,  though  furnished  by  plaintiff.  Copies  of  papers, 
issued  from  their  office,  are  official,  and  must  be  certified  ;  but  they  cannot  charge  for  a 
seal  to  a  copy.     lb. 

4.  They  may  charge  for  as  many  judgments  of  nonsuit  as  there  are  defendants,  thoogh 
but  one  entry  be  made ;  and  for  taxing  costs,  though  not  requested  to  tax  them ;  but 
not  for  recording  citations  and  certifying  the  recording  of  petitions,  answers,  and  cita* 
tions.     lb. 

5.  Art.  782  C.  P.  authorizes  clerks  to  appoint  deputies,  who  ara  to  lake  an  oath  be- 
fore the  court  in  which  they  act  But  if  they  act  in  two  courts,  the  law  is  satisfied,  if 
they  be  sworn  in  either.     Bank  of  La.  v.  Wateon,  15  L.  33. 

6.  The  deputy  clerk  is  an  officer  known  to  the  law,  and  the  court  takes  notice  of  his 
acts.     lb.     Evidence,  IL  No.  3 ;  XXI.  (b),  No.  25. 

7.  Clerks  cannot,  out  of  the  presence  of  the  court,  swear  witnesses  and  take  down 
their  testimony  in  a  case  ;  they  are  only  authorized  to  administer  oaths  required  in  cases 
of  conservatory  process.     Sandeman  v.  Deake,  17  L.  332.    Judgment,  IX.  No.  28. 

8.  Clerks  are  bound  to  exercise  proper  care  and  diligence  in  making  up  the  records. 
Bagne  v.  Fox,  1 8  L.  80. 

9.  Where  a  new  trial  has  been  granted  after  judgment  signed,  though  erroneously, 
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the  ckrk  cannot  disregard  the  order,  and  issue  execution.  He  is  but  a  ministerial 
officer,  and  cannot  take  upon  himself  to  decide  whether  a  new  trial  be  improperly  granted 
or  refused.     Smith  v.  Ddahoussayey  9  R.  50. 

10.  The  act  19  February,  1825,  No.  113,  relative  to  the  recording  of  judicial  pro- 
ceedings, was  intended  to  provide  more  efTectuallj  for  the  preservation  of  the  evidence 
of  judicial  decisions;  and  it  is  as  much  the  duty  of  clerks  to  comply  with  its  provisions, 
as  to  perform  any  other  official  duty,  for  which  they  are  allowed  a  fixed  compensation, 
MaUer  of  Moion,  9  R.  105. 

11.  Clerks  have  no  power  to  homologate  the  deliberations  of  creditors,  touching  the 
^leof  the  property  of  insolvent  successions.  Const.  1845,  art.  79  ;  stat.  29  May,  1846, 
No.  96.    The  homologation  is  a  judicial  act.     Neda  v.  Fontenot,  2  A.  782. 

12.  Clerks,  except  in  cases  specially  provided  for  by  law,  are  authorized  to  administer 
oftths  only  in  open  court.  State  v.  hcuic^  3  A.  359.  Criminal  Law,  XVIII.  (b). 
No.  6. 

13.  Art.  79,  const  1845,  which  authorizes  clerks  of  the  district  courts  to  exercise  im- 
portant judicial  powers,  is  an  exception  to  art.  62,  and  cannot  be  extended  by  implica- 
tioD  to  any  officers  not  specified  in  the  article.  The  grant  of  judicial  power  is  made  to 
an  officer  recognized  by  the  constitution  and  elected  by  the  people ;  not  to  the  deputies 
wbom  he  appoints  and  dismisses  at  pleasure.     Gerald  v.  Gerald,  5  A.  245. 

U.  The  laws  of  29  May,  1846,  No.  96,  and  16  March,  1848,  No.  180,  do  not  confer 
on  deputies  the  judicial  powers  vested  in  clerks  by  the  constitution.  Those  acts  give  no 
odier  powers  to  deputy  clerks  than  those  previously  vested  in  them  by  law.     lb, 

15.  So,  a  deputy  clerk  has  no  authority  to  grant  an  order,  on  the  petition  of  an  eman- 
cipated minor,  directing  his  tutor  to  render  an  account.     lb» 

16.  Deputy  clerks  had  no  authority  to  act  under  stat.  25  March,  1828,  §  18,  No.  83, 
which  was  the  only  act  giving*judicial  powers  to  clerks  under  the  old  system.  Without 
an  express  declaration  of  the  convention  and  legislature,  it  is  not  a  legitimate  presump- 
tion that  they  intended  to  sanction  what  was  illegal.  If  art.  79  left  it  doubtful,  whether 
the  powers  it  confers  were  extended  to  deputy  clerks,  the  former  jurisprudence  of  the 
state  might  be  resorted  to,  to  ascertain  the  intention  of  its  framers ;  but,  in  the  absence 
of  ail  grant  of  judicial  power  to  deputy  clerks,  there  is  no  room  for  interpretation,     lb, 

17.  Slid  ELL,  J.,  dissenting.  To  prevent  the  accumulation  of  the  business  of  district 
judges  under  const.  1845,  art.  79  of  that  instrument  empowered  the  legislature  to  vest  in 
clerks  aatfaority  to  grant  certain  judicial  orders.  The  act  1846,  §  18,  passed  under  this 
constitutional  grant  of  power,  should  be  construed  to  mean  that  the  functions  of  deputy 
clerks  should  be  the  same  as  they  had  formerly  been  ;  that  is,  that  they  should  be  capa- 
ble of  fulfilling  all  the  duties  of  whi»h  the  clerk  is  capable.  C.  P.  782.  Under  act 
11(28,  which  made  no  mention  of  deputies,  and  was  passed  under  const  1812,  which  con- 
tained no  express  provision  like  the  const.  1845,  art.  79,  it  was  the  uniform  practice  for 
deputies  to  issue  the  same  judicial  orders  as  their  principals,  and  it  is  reasonable  to  sup- 
pose that  the  framers  of  the  constitution  of  1845  and  the  legislature  of  1846  had  in  con- 
templaticm  the  aijpient  practice  and  legislation.  To  deny  depuMss  the  same  extent  of 
power  with  reference  to  their  principals^  which  they  exercised  without  question  under 
the  former  judiciary  system,  seems,  ftro  ianto,  to  defeat  the  purpose  of  the  constitution 
and  the  act  of  1846.     lb.     Constitution,  II.  (a),  No.  3. 

18.  Depaty  clerks  are  not  authorized  to  grant  orders  of  arrest  for  debt,  Weingerter 
V.  White^  5  A.  487.     Slidell,  J.,  dissenting,  ut  supra^  No.  17. 

19.  The  act  17  January,  1838,  No.  8,  amending  art.  1178  C.  C,  and  conferring  on 
probate  judges  the  power  of  appointing  administrators  to  estates  under  five  hundred  dol- 
lans  cannot  be  held  to  embrace  clerks.      Wilson  v.  Jmbaden,  8  A.  140. 

20.  Under  act  29  May,  1846,  §  2,  No.  96,  clerks  are  themselves  to  assume  the  ad- 
ffiinistratioD  of  successions  under  five  hundred  dollars  in  certain  cases,  but  they  have  no 
power  to  confer  the  appointment  on  others,     lb, 

21.  The  clerk  has  full  power  to  grant  letters  of  administration.  Tlie  action  of  the 
judge  is  only  required  where  opposition  is  made  to  the  appointment  of  the  applicant, 
Davie  v.  StevenSj  10  A.  496. 

22.  A  deputy  clerk  has  no  authority  to  issue  an  iiyunctfon.     Sale  v.  Van  Bibber,  1 1 

23.  An  administrator's  account,  to  which  no  opposition  has  been  filed,  may,  when  the 
required  notices  have  been  given,  be  homologated  by  the  clerk.  Const.  1852,  art.  76  ; 
act  9  March,  1855,  §  4,  No.  56.     Capdeviellev.  Erwin,  13  A.  286. 

24.  Where  a  clerk,  although  specially  informed  that  a  cause  of  action  will  be  soon 
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barred  by  prescription,  unless  interrupted  bj  service  of  citation,  which  he  is  requested 
bj  plaintiff  or  his  attorney  to  i»sue  in  time,  neglects  to  do  so,  he  and  his  sureties  will  be 
liable  for  the  claim.  His  nonfeasance  has  injured  plaintiff,  whose  debtor  is  furnished 
with  a  plea  in  bar  fatal  to  the  action.  Nor  does  it  lie  in  the  mouth  of  the  clerk  and  his 
sureties  to  saj,  that  plaintiff's  debtor  will  not  plead  it,  although  he  have  not  yet  done  so 
in  the  action  still  pending  against  him :  the  presumption  in  such  case  is,  that  be  will,  and 
the  anus  is  on  them  to  rebut  it.  Anderson  ▼.  Johett,  14  A.  614.  Pleading,  YI.  (c), 
4),  No.  1. 

25.  TTie  <ict  13  Marchy  1857,  No.  108,  authorizes  clerks  out  of  the  parish  of  Orleans 
to  appoint  curators  and  attorneys  ad  hoc  to  represent  absent  defendants^  and  to  homologate 
partitions  and  the  accounts  of  executors^  if  not  opposed 

26.  By  act  IS  March,  1857,  No.  166,  in  the  absence  or  sickness  of  the  clerks  of  the 
parish  of  Orleans,  their  deputies  may  sign  all  orders  and  issue  all  writs  in  like  manner 
with  the  clerks  themsehes. 

27.  77^  general  powers  and  duties  of  the  clerks  of  the  supreme  court,  and  of  the  district 
courts  in,  and  out  of,  the  parish  of  Orleans,  are  regulated  by  acts  9  March,  1855,  Nos, 
56,  57,  58.  See  act  19  March,  1857,  No.  281,  amending  %  %  of  act  1855,  No.  56 ;  and 
oc^  14  March,  1855,  §  1,  No.  262,  relative  to  injunctions. 

See  Appeal,  II.  (c).  No.  8 ;  III.  (d),  No.  4 ;  IV.  (b) ;  V.  (c),  No.  14 ;  VIII.  (d) ; 
(e)  ;  (f ).  Evidence,  XXI.  (b),  Nos.  30,  31.  Execution,  V.  (a),  3),  c,  §  2,  Nos. 
11,  14,  16.  Attachment,  VI.  (c),  Nos.  11,  12.  Mandamus,  I.  (a),  4),  No.  2. 
Payment,  IV.  No.  11 ;  V.  No.  8.     Costs.    Privilege,  II.  (a). 

CODES. 

I.  Of  the  Codes  of  1808  and  1825. 
11.  Of  the  Code  op  Practice. 

I.  Of  the  Codes  op  1808  and  1825. 

1.  The  code  of  1808,  being  a  digest  of  the  civil  laws  in  force  at  the  time  of  its  adop- 
tion, repealed  only  such  parts  of  those  laws  as  were  contrary  to,  or  incompatible  with,  iu 
Cottin  V.  Gattin,  5  M.  94 ;  Lacroix  v.  Coquet,  5  N.  S.  527. 

2.  When  the  code  of  1808  was  adopted,  laws  might  be  passed  in  both  languages ; 
consequently,  where  the  law  as  printed  in  the  two  languages  presented  distinct  ideas,  a 
compliance  with  either  was  sufficient.  12  M.  702  ;  1  N.  S.  426  ;  3  L.  32  ;  1  M.  143 ; 
16  L.  547.     Criminal  Law,  I.  Nos.  1,  2,  6. 

3.  Many  parts  of  the  code  of  1808  apply  to  commercial  cases.  Brown  v.  Dupkmtier^ 
1  N.  S.  312.     Laws,  VII. 

4.  Where  the  expressions  in  the  French  text  of  the  code  of  1808  are  more  compre- 
hensive than  those  in  the  English,  or  vice  versa,  the  more  enlarged  sense  will  be  taken, 
as  thus  full  effect  wilMe  given  to  both  clauses.     Chretien  v.  Theard,  J  N.  S.  582. 

5.  The  code  of  1808  being  a  digest  of  the  civil  laws  in  force  when  it  wa?  adopted,  it 
has  always  beeji  held,  that  their  reenactment  in  that  work  did  not  repeal  the  exceptions 
which  limited  their  operation  under  the  Spanish  jurisprudence.  6  N.  S.  32,  93  ;  7 
N.  S.  668 ;  15  L.  110 ;  2  A.  201 ;  3  L.  177  ;  5  L.  21. 

6.  The  new  code  does  not  repeal  such  portions  of  the  old  as  are  not  embraced  in  the 
amendments  to  the  latter.  Tit.  21,  Book  3,  of  the  old  code  has  been  omitted  in  the  new, 
and  yet,  as  it  was  not  proposed  to  be  suppressed  and  is  unrepealed  by  any  act  of  the 
legi.slatui*e,  it  must  be  considered  still  in  force.  Flower  v.  Griffith,  6  N.  S.  92 ;  Waters 
V.  Petrovic,  19  L.  584. 

7.  The  code  of  1825  became  law  in  New  Orleans  20th  May,  1825.  Fisk  v.  Browdcr, 
6  N.  S.  692 ;  Xanpi  v.  Orso,  11  L.  60 ;  Bank  of  La.  v.  Farrar,  1  A.  54. 

8.  Those  articles  of  the  old  code,  which  are  reprinted  in  the  new,  were  enacted  when 
laws  might  be  passed  in  both  languages,  and  consequently  in  interpreting  them  efiect 
must  be  given  to  both  texts.     Durtrford  v.  Clark,  3  L.  202 ;  supra.  No.  2. 

9.  The  new  code  became  law  in  West  Feliciana  15th  June,  1825.  VEgUse  v.  Bren- 
ton,  3  L.  436. 

10.  By  act  25  March,  1828,  §  25,  No.  83,  the  oode  of  1808  was  repealed,  except  so 
much  of  title  10  as  is  embraced  in  chap.  3,  treating  of  the  dissolution  a^  corporations. 
Act  12  March,  1828,  No.  40  ;  Handy  v.  Parkison,  10  L.  99. 

11.  Our  codes  were  prepared  by  lawyers,  who  mixed  with  the  positive  legislation  defi- 
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nitions  seldom  accurate  and  points  of  doctrine  always  unnecessary.  The  legislature 
modified  and  changed  many  of  the  provisions  relating  to  the  positive  legislation,  but 
adopted  the  definitions  and  abstract  doctrine  without  material  alteration.  From  this 
drcomstanoe,  as  well  as  from  the  inherent  difficulty  of  the  subject,  the  positive  provisions 
of  oar  code  are  often  at  variance  with  the  theoretical  part  which  was  intended  to  eluci- 
date them ;  and  whenever  that  occurs,  it  is  a  sound  rule  of  interpretation  to  disregard 
the  doctrine  and  consider  the  definitions  modified  by  the  clear  intent  of  the  positive  en- 
actments. EUis  ▼•  Prevotty  13  L.  237  ;  Egerton  v.  Municipality  No,  Three,  1  A. 
436. 

12.  By  the  words  "every  case,"  in  art.  3521  C.  C,  is  meant  not  every  particular 
instance  or  case,  but  every  category  or  class  of  cases  or  subject-matter  upon  which  the 
code  contains  express  provisions.  Waters  v.  Petrovicy  19  L.  584 ;  I^Apremont  v.  Berry y 
6  A.  464. 

13.  The  act  25  March,  1828,  No.  83,  while  it  abrogated  all  the  civil  laws  in  force  be- 
fore the  promulgation  of  the  new  code,  and  all  laws  regulating  practice  with  certain  ex- 
ceptions, left  in  force  the  code  itself.     lb.     Bills  and  Notes,  XII.  (b),  Nos.  14,  15. 

14.  Th^  body  of  law,  promulgated  under  the  title  of  the  civil  code  of  the  state  of 
Louisiana,  is  not  to  be  considered  technically  as  a  statute,  but  as  a  code,  and  efiect  must 
be  given  to  its  provisions  as  SQch.     Bank  of  La,  v.  Farrar,  1  A.  54. 

15.  Where  the  laws  and  jurisprudence  of  a  country  are  codified,  without  any  clause 
of  repeal,  as  was  the  case  with  the  code  of  1808,  the  rule  of  interpretation  must  be,  as 
in  cases  of  successive  statutes,  not  to  favor  a  repeal  by  implication,  unless  in  cases  of 
manifest  repugnance.    Lyon  v.  Fisk,  1  A.  444.     Laws,  IIL  (a).  No.  4. 

16.  Definitions  in  a  code  must  be  construed  with  reference  to  its  positive  enactments 
in  pari  materidy  and  have  no  meaning  beyond  them.  Bepas  v.  JRieZy  2  A.  30.  Laws, 
IL  (d).  No.  3.    MABRLA.GE,  XIIL  (b),  5),  No.  15, 

17.  A  large  portion  of  the  code  of  1808  was  taken  from  the  Napoleon  code ;  the  dif- 
ference between  the  two  codes  resulted  from  the  Spanish  law  being  the  law  of  Louisi- 
ana. The  laws  of  Spain  remained  in  force  until  1828.  Our  courts  were  called  upon  to 
apply  the  articles  of  the  code  to  the  law  as  it  existed  at  the  time ;  and  the  decisions, 
made  in  this  condition  of  things,  form  the  present  jurisprudence  of  the  state.  JEhibgh  v. 
N,  0.  and  Garrolkon  Cb.,  6  A.  496. 

18.  The  jurisprudence  of  the  Court  of  Cassation  in  France  was  not  generally  known 
in  Louisiana,  until  after  the  general  peace  in  1815.  The  decisions  of  that  distinguished 
tribunal,  which  have  always  commanded  the  high  respect  of  our  courts,  furnish  a  safe 
guide  to  the  interpretation  of  the  articles  of  our  code,  similar  to  those  of  the  French 
code,  in  eases  in  which  our  former  jurisprudence  was  similar  to  that  of  France ;  but 
they  cease  to  be  applicable  in  matters,  in  which  the  jurisprudence  of  the  two  countries 
was  different  Jb,  Offences  and  Quasi  Offences,  II.  (e),  2),  No.  7.  Sale,  III. 
(c),  3),  B,  No.  17. 

19.  In  interpreting  the  articles  of  the  civil  code,  its  general  system  of  legislation  upon 
the  subject-matter  should  be  taken  into  view  ;  and  a  derogation,  in  a  particular  article, 
from  the  common  rule,  is  not  to  be  presumed,  unless  the  intention  so  to  derogate  be 
dear  and  beyond  reasonable  doubt     Childers  v.  Johnsony  6  A.  634. 

20.  The  spirit  of  the  rule  observed  in  the  interprotation  of  contracts,  ex  aniecedenti- 
httt  et  eomequeniibus  JU  optima  interpreUUio,  is  fairly  applicable  to  the  codes.  Such  an 
interpretatioii  of  a  particular  article  is  to  be  adopted  as,  without  doing  violence  to  its 
tenns,  will  make  it  harmonize  with  the  other  provisions  of  the  code  upon  the  same  sub* 
ject.    i5.     Marriage,  XIII.  (b),  5),  No.  15. 

21.  The  old  code  was  not  intended  to  introduce  new  principles  of  law  into  Louisiana, 
but  was  adopted  as  a  digest  of  the  civil  laws,  then  in  force  in  the  territory  of  Orleans,  with 
alterations  and  amendments,  adapted  to  its  existing  system  of  government  Fusston,  J*, 
dissenting  in  Succemon  of  FroTikliny  7  A.  395.    Laws,  VIII. 

22.  The  objection,  that  a  rule  is  not  to  be  found  in  the  statute  book,  does  not  impair 
its  authority,  when  it  is  interwoven  vrith  our  jurisprudence  from  the  earliest  times.  It 
is  impossible  to  compress  every  principle  of  law  into  a  code.  Martin  v.  JenningSy  10 
A  553.     Prescription,  II.  (a).  No.  10  ;  V.  (a).  No.  23. 

23.  If  possible,  effect  must  be  given  to  every  article  of  the  code,  and  it  is  for  those, 
who  hold  an  article  void  for  repugnancy  to  some  other,  to  show  the  repugnancy  beyond 
all  doubt,  and  that  the  law  so  abrogated  is  older  in  date  thiui  the  ropealing  statute. 
Get  V.  Tkonqf$<my  11  A.  657. 
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24.  Lea,  J.,  dissenting.  Many  articles  of  the  code  are  found  ander  titles,  to  which, 
by  a  proper  classification,  they  would  never  have  been  assigned ;  but  the  impropriety  of 
their  classification  has  never  been  held  to  justify  a  construction  at  varianee  with  their 
meaning  and  cliaracter.     Ih. 

25.  Merrick,  C.  J.,  dissenting.  In  following  the  interpretation  of  the  French  com- 
mentators, as  sure  guides,  because  the  Napoleon  code  originated  with  them,  there  is  at 
times  danger,  lest  we  overlook  the  distinctive  features  of  our  own  legislation,  so  different 
in  its  tendencies,  and  find  ourselves  involved  in  inconsistencies  and  ofien  opposed  to  the 
interests  and  advancement  of  our  own  people,  whose  habits  in  so  many  respects  differ 
from  those  of  the  French  nation,    lb, 

26.  When  jurists  of  a  race  so  much  addicted  to  theoretical  speculation,  and  so  little 
to  reverence  for  each  other's  opinions,  as  the  French  commentators,  draw  a  oonclusioD 
from  the  code,  in  which  they  unanimously  concur,  it  may,  perhaps,  be  set  down  for  an 
obvious  truth.    Johnson  v.  Bloodworth,  12  A.  699. 

27.  Where  an  act,  amending  an  article,  contains  no  repealing  clause,  it  becomes  a 
substitute  for  the  article  itself,  and  so  a  general  provision  forming  part  of  the  code,  subject 
to  the  limitations  and  exceptions  in  other  articles  not  irreconcilable  with  it,  and,  not  pur- 
porting to  repeal  any  article,  must  be  construed  in  reference  to  all  the  articles  on  the 
same  subject-matter.  C.  C.  17  ;  Wood  v.  Stokes,  13  A.  143.  Donations,  VII.  No. 
82.     Laws,  II.  (d).  No.  5  ;  III.  (a).  No.  4. 

28.  Of  two  irreconcilable  articles  the  last  in  order  prevails  over  the  other.  Barhet  v. 
JRolh,  14  A.  381. 

II.  Of  the  Code  op  Practice. 

1.  By  the  law  adopting  the  code  of  practice,  it  is  provided,  that  whenever  its  pro- 
visions are  contrary  or  repugnant  to  those  of  the  civil  code,  the  latter  shall  be  consid- 
ered as  repealed.  Act  12  April,  1824,  §  10,  No.  67  ;  Flower  v.  Chriffith,  6  N.  S.  93 ; 
Beck  v.  Brady,  7  A.  1.     Execution,  V.  (a),  3),  c,  §3,  Nos.  7,  11. 

2.  The  code  of  practice  was  promulgated  in  the  parish  of  Rapides  3d  October,  1825. 
Wilson  V.  Batllio,  6  N.  S.  289. 

3.  The  code  of  practice  received  legislative  sanction  12th  April,  1824,  but  did  not  go 
into  operation  until  September,  1825.  2few  Orleans  v.  Ripley,  2  L.  345;  WUUams  v. 
HoUowayy  11  L.  516. 

4.  Although,  as  the  English  text  of  the  code  of  practice  is  but  a  translation  of  the 
French,  the  latter,  for  that  reason,  generally  receives  more  attention  from  our  courts 
than  the  French  text  of  other  laws,  still  it  cannot  control  the  English  text  in  such  a 
manner  as  to  contravene  the  evident  intention  of  the  legislature,  as  shown  by  other  arti- 
cles of  that  code.     Emerson  v.  Fox,  3  L.  178. 

5.  The  code  of  practice  repeals  all  former  rules  of  practice.  Crocker  v.  De  Passau, 
5  L.  37.    Mortgage,  VI.  (c),  2),  No.  7. 

6.  If  two  remedies  were  granted  to  a  party  before  the  code  of  practice,  that  code  does 
not  take  away  one,  because  it  contains  specific  directions  as  to  the  practice  in  relation  to 
the  other.     lb, 

7.  The  act  25  March,  1828,  §  25,  No.  83,  substitutes,  for  preexisting  rules  of  proceed- 
ing, those  of  the  code  of  practice  in  matters  for  which  the  latter  provides,  but  does  not  re- 
peal those  laws,  which  for  their  enforcement  prescribe  their  own  mode  of  procedure,  and 
for  which  the  rules  of  that  code  can  present  no  substitute.  Jennison  v.  Warmack,  5  L. 
493. 

8.  The  code. of  practice  was  framed  exclusively  with  a  view  to  judicial  proceedings, 
and  its  provisions  on  the  subject  of  general  laws  do  not  necessarily  repeal  those  of  the 
civil  code  that  are  contrary  to,  or  inconsistent  with,  them.     BlUs  v.  Prevost,  13  L.  237. 

9.  A  general  rule  of  practice,  prescribed  by  the  code  of  practice,  applies  to  cases 
which  may  arise  under  a  statute  subsequently  enacted,  unless  Uie  statute  repeal  the  rule 
prescribed.     Stale  ex  rel.  Judson  v.  Judge,  5  A.  518. 

10.  The  code  of  practice  was  originally  compiled  in  French,  and  the  English  transla- 
tion very  negligently  executed.  The  consequence  is,  that  many  gross  faults  of  transla- 
tion and  perversions  of  the  meaning  of  the  legislator  are  found  in  the  English  text 
Cowand  v.  PuOey,  9  A.  12.     Courts,  II.  (g),  2),  No.  18. 

See  Criminal  Law,  I.  Nos.  3,  10.     Courts,  IV.  (a),  No.  23. 
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COLLATERAL. 

See,  for  collateral  kin^smen,  Succession,  IL  III. ;  for  collateral  facts.  Pleading,  V. 
(d).  Evidence,  XV,  (f) ;  XVL  (c),  No.  8  ;  for  collateral  security.  Mandate,  V.  (b), 
4).  Novation,  IL  Pledge.  Privilege,  III.  (b) ;  (d) ;  (g).  Obligations, 
VJIL  (g).  No.  18.  Bills  and  Notes,  IV.  (d),  3),  No.  24;  (e),  1),  No.  6;  2),  Nos. 
5,  9,  26,  etali  XIV.  (b).  No.  18.  Suretyship,  L  (c).  No.  7  ;  II.  (a),  3)  ;  (b).  Nos. 
iyeiaL    Loan,  II.  Nos.  6,  7 ;  for  collateral  acceptances,  Bills  and  Notes,  V.  (c). 

COLLATION. 
See  Succession,  V.  (c),  2). 

COLORED  PERSONS. 

S^e  Evidence,  XVI.  (b),  3).  Parent  and  Child,  II.  Criminal  Law,  XL 
No.  13 ;  XIL  (0,  2),  Nos.  2, 7, 8 ;  XVIIL  Marriage,  XV.  (b),  1 ),  No.  1.  Slaves, 
I.  (b),  1),  No.  6.    Justice  of  the  Peace,  No.  3. 

COMMERCIAL. 

See  Constitution,  L  Nos.  7, 18,  et  »eq.  Taxes,  II.  (a).  Things,  I.  (b).  Ferries, 
Na  2.  Nsw  Orleans,  II.  (e),  1),  Nos.  1,  6,  13,  et  oL  Corporations,  X.  (b)  ;  (j)  ; 
(w).    Courts,  II.  (e).    Laws,  VIL 

COMMISSION   AND   COMMISSIONER. 

1.  For  commissions  to  take  testimony,  see  Evidence,  XVIII.  (d),  2)  ;  XIX.  Crimi- 
nal Law,  XII.  (f),  1),  No.  4. 

2.  For  the  commissions  of  curators,  executors,  syndics,  tutors,  etc,  see  Succession, 
VIII.  (f),  8),  c.  Insolvency,  XII.  (d).  Minors,  III.  (f).  Judgment,  XV.  (c), 
2),  Nos.  5,  12. 

3.  For  commissioners  in  insolvency,  and  of  insolvent  corporations,  see  Corporations, 
VIII.    Insolvency,  IX. 

4.  For  the  commissions  of  factors,  brokers,  attorneys,  and  other  agents,  see  Mandate, 
III.  (b) ;  YI.  Attorney,  II.  (c).  Privilege,  III.  (d) ;  (g).  Evidence,  XVI. 
(b),  2),  F  ;  6).     Prescription,  111.  (e). 

5.  For  the  commissions  of  collectors  of  taxes  and  the  revenue,  see  Taxes,  III.  (c), 
3),  Nos.  3,  14.    New  Orleans,  II.  (g),  5). 

6.  For  land  and  levee  commissioners,  see  Evidence,  XXIII.  (g).  Public  Lands, 
ni.  (b),  2),  D ;  (c),  3).     Roads  and  Levees,  I.  Nos.  2,  3  ;  II.  (b). 

7.  For  commissioners  of  estimate  and  assessment  for  the  opening  and  improving 
of  streets,  see  New  Orleans,  II.  (e),  5). 

8.  For  commissioners  to  take  acknowledgments  of  deeds,  etc.,  in  other  states,  see 
Evidence,  XXIV.  (b).  No.  24  ;  XXVIL  No.  23. 

9.  For  commissioners  of  election,  see  Elections  by  the  People,  II.  III.  Cor- 
porations, III. 

10.  For  commissions  of  oflScers,  see  Auctioneer,  Nos.  9,  10,  11.  Notary,  Nos. 
7,  8,  et  al.  Elections  by  the  People,  III.  Sheriff,  I.  (a).  Justice  of  the 
Peace,  No.  19.     Constitution,  II.  (d).     Clerks  of  Court,  II.  Nos.  7, 13. 

COMMON. 

See,  for  the  common  law.  Laws,  VI IL  ;  for  the  right  of  common  and  common  high- 
ways. Servitudes,  II.  (b),  2),  Nos.  2,  3.  New  Orleans,  I.  (a),  Nos.  2,  et  aL ;  IL  (d), 
2).  RoAi>s  AND  Levees.  Ferries.  Things,  I.  (b)  ;  for  common  carriers,  references 
under  Carriers  ;  for  walls  in  common,  Servitudes,  II.  (a),  2),  c ;  for  property  held 
in  common.  Joinder,  No.  6. 


254  COMPENSATION,  I.  11. 


COMPENSATION. 

I.  In  General. 

II.  Of  Compensation,  as  affected  bt  the  Chabacter  of  the  Debts. 

III.  Of  Compensation,  as  affected  by  the  Character  of  the  Parties. 

IV.  Of  Compensation  in  Matters  of  Insolvency  and  Succession. 

I.  In  General. 

1.  No  interest  will  be  allowed  on  plaintiff's  note,  pleaded  in  compensation,  and  matar- 
ing  after  his  claim  has  attached,  it  being  extinguished  pro  tarUo,  Martin  v.  Overtouy  I 
N.  S.  584. 

2.  Under  act  17  February,  1821,  No.  64,  the  word  set-off'  is  synonymous  with  com- 
pensation.    Fierce  v.  Millar,  3  N.  S.  355. 

3.  Compensation  is  of  three  kinds :  by  operation  of  law ;  by  way  of  exception  ;  and 
by  reconvention.  Blanchard  ▼.  Cole,  8  L.  158.  Sfofford,  J^  in  Beatty  v.  Scudday, 
10  A.  404. 

4.  In  an  action  for  the  services  of  slaves,  mortgaged  to  secure  an  indorser,  who  had  pos- 
session, defendant  may  plead  in  compensation  the  indorsement  he  has  paid.  Hviching$  v. 
Johnson,  19  L.  437. 

5.  Where  two  persons  are  indebted  to  each  other,  compensation  takes  place  from  the 
moment  the  two  debts  coexist  They  extinguish  each  other  by  the  mere  operation  of 
law,  to  the  amount  of  their  respective  sums.  2  R.  130;  3  R.  414;  4  R.  183  ;  6  R. 
456 ;  2  N.  S.  135 ;  5  A.  107 ;  9  A.  169. 

6.  Where  a  bank,  by  maturity  of  a  note  it  holds,  becomes  a  creditor  of  its  depositor, 
the  debts  extinguish  each  other  to  the  amount  of  the  smaller.  Bank  of  La.  v.  Fowler, 
10  R.  197. 

7.  Between  the  parties,  compensation,  whether  by  operation  of  law,  or  by  way  of 
exception,  produces  the  same  result.  When  it  is  ascertained  that  the  parties  are  mutu- 
ally indebted  to  each  other  at  a  particular  time,  from  that  moment  the  two  debts  are 
extinguished  for  equal  amounts.     C.  C.  2204 ;  lb. 

8.  Where  a  bank,  in  liquidation  under  stats.  14,  26  March,  1842,  Nos.  98,  157,  sues 
for  dividends  due  it  on  stock  in  another  corporation,  to  which  it  is  indebted  as  depositary, 
plaintiff's  claim  is  extinguished.  Act  5  April,  1843,  §  2,  No.  92  ;  Citizens*  Bank  v. 
tSteam  Cotton  Press,  11  R.  286.     Corporations,  VIIL  (a).  No.  6. 

9.  The'  doctrine  of  set-off  by  way  of  exception  seems  to  have  been  liberally  interpret- 
ed by  the  courts  in  all  countries  where  it  prevails.  Spofford,  J.,  in  Beatty  v.  Scudday, 
10  A.  404. 

See  Injunction,  II.  (b),  2),  No.  40.     Pleading,  VIII.  (a)  ;  (b). 

II.  Of  Compensation,  as  affected  bt  the  Character  of  the  Debts. 

1.  A  depositary  cannot  retain  the  object  deposited,  as  an  offset  to  a  claim  against  de- 
positor. Amelung  v.  U.  S.  Bank,  1  M.  347 ;  Forsyth  v.  Martin,  3  A.  514.  Bills 
AND  Notes,  V.  (b),  No.  5.     Supra,  I.  No.  6. 

2.  An  attorney's  claim  for  fees,  if  not  contested  by  his  client,  is  a  liquidated  claim, 
and  may  be  offered  in  compensation  of  a  note.     Carter  v.  Morse,  8  M.  398. 

3.  A  trespasser  cannot  plead  in  compensation  or  reconvention.  O.  C.  p.  298,  art. 
191 ;  Jnnis  v.  Ware,  1  N.  S.  556. 

4.  A  debt,  not  liquidated  nor  susceptible  of  immediate  liquidation,  cannot  be  offered 
in  compensation  of  an  execution.  Otherwise,  if  liquidated.  C.  C.  2205  ;  2  N.  S.  135 ; 
5  N.  S.  126 ;  5  A.  552 ;  6  A.  471 ;  10  A.  721,  734 ;  14  A.  333.  Injunction,  IL  (b), 
2),  No.  24. 

5.  A  debt  offered  in  compensation  must  be  equally  as  liquidated  as  that  of  plaintiff.  7 
N.  S.517  ;  4  L.  541 ;  8  L.  159  ;  9  L.  22;  2  R.  216 ;  3  R.  364;  9  B.  137  ;  3  A.  617  ; 
5  A.  303 ;  6  A.  102  ;  14  A.  636.     Pleading,  VIII.  (a),  No.  6. 

6.  If  a  party  in  possession  of  stock  belonging  to  his  debtor  fail,  and  his  syndics  sell  iu 
the  creditors  thereby  become  indebted  for  the  price,  the  sale  changes  the  nature  of  the 
obligation  from  one  to  return  the  stock,  into  one  for  the  payment  of  money,  puts  the  par- 
ties in  the  situation  of  debtor  and  creditor,  and  compensation  takes  place.  Saul  v.  (Cred- 
itors, 1  L.  303. 
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7.  An  agent,  to  whom  his  principal  has  intrusted  a  note  to  be  discounted,  cannot 
retain  the  note  and  give  in  payment  obligations  of  the  principal.  C.  C.  2992  ;  Paltner 
V.  Hayne$j  2  L.  370  ;  &anchard  v.  Lockett,  3  A.  98. 

8.  A  written  admission  by  two  partners,  that  a  third  has  an  interest  in  the  concern, 
cannot  be  offered  by  an  assignee  of  such  admission  in  compensation  of  a  debt  due  by  him 
to  one  of  the  two  partners.     Gomez  v.  JRamos,  2  L.  426. 

9.  Defendant's  payment  for  plaintiff  of  a  specific  suin,  if  but  an  item  of  an  un- 
liquidated account,  cannot  be  pleaded  in  compensation.  McDoitgal  v.  MuQony,  4  L. 
210. 

10.  A  claim  is  sufficiently  liquidated  to  be  susceptible  of  compensation,  when  its 
correctness  is  admitted  by  the  debtor.  JReynaud  v.  Creditors,  4  R.  514 ;  Meux  v.  Martin, 
5  A.  107  ;   Ogden  v.  Ciwn,  5  A.  1 60  ;  supra.  No.  2. 

11.  The  maker*of  a  note  cannot  plead  in  compensation  law  costs  paid  by  him  in  suits, 
not  yet  decided,  against  adverse  claimants  of  land  sold  to  him  by  plaintiff,  and  for  which 
the  latter  may  be  ultimately  responsible  under  his  waiTanty  as  vendor.  The  costs  are 
not  yet  due.     C.  C.  2495  ;  Lacour  v.  Landry,  9  R.  529. 

12.  A  judgment,  from  which  a  suspensive  appeal  is  yet  pending,  cannot  be  pleaded  in 
compensation.     Kemion  v.  Hills,  12  R.  376 ;  Benton  v.  Roberts,  2  A.  243. 

13.  Where  the  holder  of  a  bill,  at  an  execution  sale  of  the  acceptor's  property,  pur- 
chases it  for  a  price  exceeding  the  mortgages  on  it,  which  he  assumes,  leaving  a  balance 
in  his  hands  due  defendant  in  executioii,  the  debts  extinguish  each  other  pro  tanto,  C.  C. 
2204 ;  GoUier  v.  Creditors,  12  R  398. 

14.  Although,  in  such  cs&e,  the  rate  of  interest  on  some  of  the  mortgages,  and  the 
costs  under  others,  which  are  judicial,  do  not  appear  from  the  mortgage  certificate,  yet, 
as  the  amount  of  the  mortgage  debt  can  be  ascertained,  it  is  sufficiently  certain.  Id  cer- 
turn  est  quad  cerium  reddi  potest.     lb. 

15.  In  such  case,  the  prescription  of  the  mortgage  debt  enures  to  the  benefit  of  the 
acceptor ;  and,  as  his  right  to  claim  it  does  not  arise  until  the  prescription,  it  cannot  be 
ofiset  by  the  bill,  which,  before  such  prescription,  the  holder  has  transferred  to  a  third 
person.     C.  C.  2205.     lb. 

16.  Compensation  can  take  place  only  when  the  relation  of  debtor  and  creditor  exists 
simultaneously.     Haydd  v.  Roussel,  1  A.  35. 

17.  Proceeds  of  a  crop  in  a  factor's  hands,  to  be  held  at  the  owner's  disposition,  can- 
not be  considered  as  an  ordinary  debt,  necessarily  subject  to  compensation.  It  is  an 
irregular  deposit,  identical  with  a  loan  for  use,  upon  which  compensation  does  not  operate. 
C.  C.  2207,  2927  ;  Bloodworth  v.  Jacobs,  2  A.  25 ;  Nolan  v.  Shaw,  6  A.  40. 

18.  Plaintiff's  claim  on  a  note  cannot  be  offset  by  open  accounts,  not  acknowledged 
hj  him.  Aliier,  if  acknowledged.  N.  0.  Gas  Co.  v.  Bill,  2  A.  402 ;  Coleman  v. 
Marble,  9  A.  476. 

19.  A  claim  for  real  estate  cannot  be  compensated  against  sums  due  by  notes.  C.  C. 
2205 ;   Girod  v.  Creditors,  2  A.  546. 

20.  Arrears  of  salary,  due  a  liquidating  bank  commissioner  under  stat.  14  March, 
1842,  No.  98,  are  extinguished  by  a  judgment  of  equal  amount,  held  against  him  by  the 
bank.     Canrey  v.  Copland,  4  A.  307. 

21.  The  liquidation  of  a  claim  to  offset  a  note  need  not  be  proved  by  written  evi- 
dence.    C.  C.  2205  ;   Ogden  v.  Cain,  5  A.  160. 

22.  Compensation  must  rest  upon  the  basis  of  good  faith.  It  is  not  permitted,  where 
its  operation  would  involve  a  deception,  and  disappointment  of  the  just  expectation  and 
oonfideuce  of  the  party,  against  whom  it  is  advanced.  Nolan  v.  Shaw,  6  A.  40  ;  McKee 
V.  Amonetty  lb.  207.     Mandate,  III.  (a),  Nos.  11,  12. 

23.  Although  a  party  in  bad  faith  cannot  plead  a  compensation  based  upon  another 
tnmsactioii,  his  rights  under  the  latter  will  be  reserved.  Rhodes  v.  Booper,  6  A.  356. 
Pleadiko,  VIII.  (a).  No.  9. 

24.  The  obligation  of  a  bankioipt,  prior  to  his  discharge,  cannot  be  pleaded'  in 
oompenaalion  of  a  debt  contracted  in  his  favor  afterwards.    Petitpain  v.  Redeau,  6  A.  41 1. 

25.  CoDQpensation,  which  is  an  equitable  remedy,  not  allowed  when  against  good  con- 
science, never  took  place  under  the  Roman  law  in  confidential  contracts ;  and  the  maxim 
m  causa  depositi  campensationi  locus  non  est  applied  to  deposits  of  all  kinds.  Our  law  is 
the  same.  Where  money  is  received,  subject  to  the  creditor's  order,  compensation  can- 
not takfs  place.  However  irregular  the  deposit,  it  is  a  confidential  contract,  the  non- 
execution  of  which  would  be  a  breach  of  good  faith.     Breed  v.  Purvis,  7  A.  53. 
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26.  Defendant,  against  whom  judgment  has  heen  rendered  for  a  deposit  hj  plaintiff, 
and  whose  claim  in  compensation  has  heen  dismissed,  cannot  pay  the  money  under  exe- 
tion  to  the  sheriff,  and  immediately  after  attach  it  on  his  claim,  which  had  been  dismissed. 
He  cannot  arrest  with  one  hand,  what  he  proffers  to  pay  with  the  other,  nor  can  he  ac- 
complish indirectly,  what  in  the  previous  action  he  was  not  permitted  to  do  directly. 
C.  C.  2926,  2927 ;  Purvis  v.  Breed,  7  A.  637. 

27.  Where,  in  an  action  on  a  note,  placed  with  defendant  for  collection,  the  latter 
pleads  in  compensation  amounts  due  him  for  board,  money  lent,  goods  sold,  etc,  the  pre- 
scription of  these  claims  cannot  prevent  the  compensation  from  taking  effect.  C.  G. 
2204 ;  Ferriher  v.  Lotting^  9  A.  169.  Prescription,  VII.  No.  3.  Pleading,  VIII. 
(a),  No.  7. 

28.  Defendant,  when  sued  on  his  note,  cannot  plead  in  compensation  and  payment  an 
account  for  work  and  labor  done,  where  plaintiff  has  not  agreed  to  pay  a  fixed  price  for 
the  work,  nor  acknowledged  the  correctness  of  the  account.  C.  C.  2205,  2127  ;  Owen 
V.  Vanderslice,  9  A.  189. 

29.  A  contingent  liability  as  surety  cannot  be  offset  against  a  deposit,  unless  made  ex- 
pressly to  guarantee  the  depositary  against  such  liability.  McDowell  v.  Orookf  10  A 
31.     Execution,  V.  (a),  3),  d,  §  1,  No.  14. 

30.  Where  defendant,  after  stating  a  balance  due  by  him  as  treasurer  of  a  oompany, 
to  which  plaintiff  belonged,  and,  after  keeping  the  money  for  several  years  under  pre- 
tence of  a  set-off,  acquires  a  claim  against  plaintiff,  such  claim  cannot  be  pleaded  in  com- 
pensation of  the  balance  due  by  him  in  his  fiduciary  capacity.  Bogert  v.  Egerton^  11 
A.  73. 

31.  The  law  must  now  be  considered  as  settled,  under  arts.  2207,  2934  C.  C,  that,  in 
confidential  contracts  arising  from  irregular  deposits,  e.  g.,  the  deposit  of  money  with  a 
banker,  compensation  does  not  take  place,  unless  there  be  a  special  mandate  from  the 
depositor,  or  a  course  of  dealing,  which  will  justify  an  application  of  his  funds  to  the  pay- 
ment of  his  debts  by  compensation.     Morgan  v.  Lathrop,  12  A.  257. 

32.  The  doctrine  rests  upon  the  consideration,  that,  while,  in  the  nature  of  things, 
compensation  is  impossible  in  the  regular  or  special  deposit,  C.  C.  2932,  3189,  there  is 
nothing  to  prevent  it  in  the  irregular  deposit,  but  the  confidential  nature  of  the  contract; 
that,  for  that  reason,  it  was  forbidden,  in  such  case,  by  the  Roman  law  and  the  former 
law  of  France  and  this  state.  D.  16  L.  3  T.  24  I ;  25  1,  §  1  ;  26  1,  §  1 ;  and  that 
this  principle^  is  to  be  considered  still  retained,  as  it  is  but  reasonable  to  suppose,  that  the 
lawgiver  was  not  formally  prohibiting  that  which  was  impossible,  but,  on  the  contrary, 
that  he  was  prohibiting  something,  which,  without  the  prohibition,  might  easily  happen. 
lb.    Laws,  II.  (e).  No.  3. 

33.  This  doctrine  is  somewhat  impaired  by  the  fact,  that  art.  2207  prohibits  compen- 
sation in  the  case  of  a  commodatum,  in  which  it  is  impossible  ;  and  that  a  useless  prohi- 
bition, if  made  in  one  case,  might  be  equally  well  understood  in  the  other ;  particularly 
as  art  2934  has  declared,  that  there  is  but  one  kind  of  real  deposit,  which  is  not  an 
irregular  deposit.  However,  as  art.  2207  C.  C.  would  be  otherwise  unmeaning,  the  in- 
terpretation it  has  hitherto  received  is  still  to  be  followed,  though,  as  res  nova^  a  different 
conclusion  might  be  adopted.     3, 

34.  A  principal,  when  sued  by  his  agent  on  an  account,  some  of  the  items  of  which 
are  liquidated  by  note,  may  show,  that  his  funds  have  been  received  and  appropriated  by 
the  agent.  The  appropriation  of  the  funds  by  the  agent  must  be  considered  as  a  payment 
pro  ianto  to  himself,  to  be  credited  on  the  notes,  amounts  thus  received  in  partial  pay- 
ment of  which  are  as  liquidated  as  the  notes  themselves.  Succession  of  CroizHj  12 
A.  401. 

35.  Where  a  debtor  assigns  his  property,  the  proceeds  of  which  when  sold  the  assignee 
is  to  distribute  among  the  creditors,  who,  however,  do  not  accept  the  assignment,  :^uch  ' 
assignee,  when  gamisheed  by  one  of  tlie  creditors,  cannot  off-set  hb  own  debt,  the  char- 
aoter  and  terms  of  which  he  does  not  disclose,  against  a  portion  of  this  common  fund  en- 
trusted to  him  for  a  specific  purpose.  Compensation  rests  upon  good  faith,  of  which, 
if  allowed  under  such  circumstances,  it  would  be  a  violation.  Vincent  v.  Gandjolfo^  12 
A.  526.  [  The  case  of  Bogert,  supra.  No.  30,  is  relied  upon  in  this  decision  as  tUrectly 
in  point ;  and  reference  is  also  made  to  that  o/*  Morgan,  supra,  No.  31.  Sut  there  seems 
to  he  between  those  cases  and  the  present  an  obtnous  disti7iction.  For  the  assignment  in 
tJiis  case  was  made,  not  less  for  the  benefit  of  the  assignee,  than  of  the  other  creditors  ;  if  the 
"  specific  purpose  "  of  the  assignment  had  heen  to  pay  the  creditors  of  the  assignor^  exclu- 
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sive  of  the  assignee,  the  laiter's  retention  of  a  portion  of  the  fund  for  another  purpose,  to  wit, 
the  payment  of  his  own  claim,  would  indeed  have  been  a  violation  of  good  faith  ;  hut  as, 
for  aitght  that  appears,  he  was  to  share  in  the  fund  as  well  as  the  others,  their  absorption 
of  an  assignment,  which  they  had  refused  to  accept,  to  the  exclusion  of  another,  designed 
to  be  an  equal  participant  with  thetHselves,  defeated  the  object  of  the  assignment ;  hat  how, 
in  defeating  the  object  of  the  assignment,  and  thus  compelling  the  assignee  to  violate  the 
good  faith  of  his  agreement,  a  violation  of  good  faith  on  his  part  wees  preventedy  is  not  so 
obnous."] 

36.  Plaintiff's  liability  to  a  third  person,  which  defendant  has  assumed,  cannot,  when 
|iaid  bj  the  latter,  be  pleaded  in  compensation ;  nor  can  defendant's  assignee  have  any 
greater  rights-     Kimball  v.  Fuller,  13  A.  602. 

37.  Thas ;  plaintiff,  when  formerly  a  partner  of  defendants,  a  commercial  firm,  had 
afisamed  with  them  a  mortgage  note.  Subsequently  plaintiff  sold  his  interest  in  the  part- 
nership to  one  of  the  defendants,  who,  as  part  of  the  price,  agreed  to  pay  plaintiff's 
liability  upon  the  note.  Ifeld,  that  the  note,  afterwards  taken  up  by  plaintiff's  vendee, 
could  not  be  pleaded  in  compensation  by  the  firm,  when  sued  upon  one  of  its  obliga- 
tions.   A 

See  Infra,  IV.  No.  9.  Attachment,  VII.  (a),  1),  No.  5.  Injunction,  II.  (b), 
2) ;  V.  No.  18.    Partnership,  IV.  (b),  No.  13. 

III.  Op  Compensation,  as  Affected  by  the  Character  op  the  Parties. 

1.  The  property  of  a  partner  cannot  be  retained  in  satisfaction  of  a  claim  against  the 
partnership.     Smith  v.  Duncan,  1  M.  25. 

2.  A  claim  due  a  firm  cannot  be  compensated  by  a  debt  of  one  of  its  members.  Corpus 
societatis  agit,  fum  Hie.     Thomas  v.  Elkins,  4  M.  378  ;  Miss  v.  Patrick,  6  A.  547. 

3.  Private  debts  cannot  be  set  off  against  partnership  demands  ;  hence,  where  A  was 
the  partner  of  a  commercial  firm  in  Kentucky,  and  of  one  in  New  Orleans,  held,  that  in 
case  of  the  insolvency  of  the  latter,  the  house  in  Kentucky  might  prove  its  debt,  al- 
though one  of  its  partners  was  responsible  to  the  creditors  of  that  which  had  failed. 
Ward  v.  Brandt,  11  M.  331. 

4.  Partnership  claims  may  be  pleaded  in  compensation  against  partnership  debts. 
Findkg  v.  Breedlove,  4  N.  S.  105. 

5.  A  tutor's  private  debt  may  be  set  off  against  a  note  taken  by  him  in  his  own 
name  for  moneys  due  the  minor.     Org  v.  Winter,  4  N.  S.  277. 

6.  Where  a  policy  of  insurance,  effected  by  an  agent  for  his  principal,  recites,  that  the 
iDdemnity  is  to  be  paid  to  the  agent,  a  claim  by  the  principal  in  his  own  name  cannot  be 
compensated  by  a  debt  due  the  insurers  by  the  agent.  Braden  v.  La.  Ins.  Co.,  1  L. 
222. 

7.  Compensation  does  not  take  place  by 'operation  of  law  between  accounts  due  to  a 
partnership  and  those  due  individually  by  its  members.  Grain  v.  Baillio,  2  L.  84 ; 
Leiais  V.  Mo<rre,  9  R.  196. 

8.  A  partner,  sued  individually,  cannot  offer  in  compensation  a  sum  paid  by  his  firm 
in  plaintiff's  behalf.     Terran  v.  DeLastra,  2  L.  326. 

9.  A  partnership  debt  cannot  be  opposed  in  compensation  of  the  individual  claim  of 
one  of  the  partners.  C.  C.  2203,  2204 ;  Walsh  v.  Wells,  7  L.  337  ;  Morton  v.  Graham, 
11  L.  453 ;  Keg  v.  Box,  14  A.  497.     Pleading,  I.  (c),  7),  No.  29. 

10.  Legal  compensation  does  not  take  place  between  a  debt  due  by  a  commercial 
partnership  and  one  due  to  one  of  its  members  individually.  BUmchard  v.  Cole,  8  L. 
160;  Dick  V.  Byrne,  7  R.  465. 

11.  A  garnishee  cannot  offset  defendant's  draft  on  him,  paid  after  attachment,  against 
the  vested  rights  of  the  attaching  creditors.  C.  C.  2212  ;  Burke  v.  Taylor,  15  L.  236. 
Attachment,  VII.  (b).  No.  11 ;  XI.  No.  13.     Bills  and  Notes,  IV.  (e),  1),  No.  15. 

12.  In  a  suit  by  husband  and  wife  to  recover  a  note,  the  wife's  property,  placed  in  de- 
fendant's hands  to  discount,  he  cannot  plead  in  compensation  a  sum  due  him  by  the 
bosband.     Defau  v.  Pelane,  15  L.  273. 

13.  Defendant  cannot  offset  his  individual  debt  by  a  note  or  claim  held  by  him  as 
executor,  and  his  property  in  which  is  not  shown.  Dupuy  v.  Dashiell,  17  L.  60 ;  Wood 
r.  Hardy,  11  A.  760. 

14.  The  individual  debt  of  a  joint  contractor  may  be  offset  by  his  share  in  the  joint 
coDtract  sued  upon.  LangfUt  v.  Clinton  R.  Co.,  2  R.  217. 

15.  In  an  attachment  suit  against  a  bank  on  its  notes,  the  garnishees  can  discharge 
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their  debt  in  such  notes,  onlj  when  shown  to  have  been  held  by  them  before  the  attach- 
ment.    C.  C.  2212 ;  Bean  t.  Mi$s.  Union  Bank,  5  R.  333. 

16.  A  partnership  may,  by  way  of  exception,  compensate  a  debt  for  which  it  b  sued 
by  a  claim  due  a  partner  individually ;  not,  however,  if,  before  suit,  its  creditor  transfer 
his  claim  to  a  third  person  who  gives  notice  to  the  partnership.  C.  C.  2208 ;  Dick  v. 
^frne,  7  R.  465. 

17.  In  a  revocatory  action  vendees  may  plead  in  compensation  a  sum  due  their  vendor, 
though  he  fail  to  plead  it  in  time  to  prevent  a  judgment  for  the  whole  amount  claimed 
as  against  him.     Mandell  t.  Stephens,  9  R.  491. 

18.  Where  cotton  under  seizure  is  shipped,  by  consent  of  parties,  to  factors,  who  ac- 
cept the  consignment  with  knowledge  of  the  facts,  they  cannot  retain  the  proceeds,  to 
satisfy  a  claim  for  supplies  to  the  plantation  on  which  the  cotton  was  produced ;  nor  can 
they  question  the  sheriff's  authority  to  send  the  property  beyond  his  bailiwick.  Janet  v. 
Feliawee,  3  A.  47.     Mandate,  V.  (b),  7),  Nos.  3,  10. 

19.  Any  privilege,  claimed  by  the  factors  in  such  case,  must  be  asserted  before  the 
court  under  whose  process  the  cotton  is  held ;  compensation  cannot  take  place,  the  par- 
ties not  being  indebted  to  each  other.     C.  C.  2203  ;  lb. 

20.  Defendant  may  plead  in  compensation  a  debt  due  by  the  partnership,  of  which 
plaintiff  is  a  member.     Miss  v.  Patrick,  6  A.  547. 

21.  So,  when  one  partnership  sues  another,  the  latter  may  off^^et  the  claim  by  a  debt  due 
one  of  its  members  by  plaintiff.  Preston,  J.,  in  JSllis  v.  Fisher,  10  A.  479.  [  Observe, 
that  though  the  opinion,  rendered  through  Preston,  J.,  was  overruled,  the  point  just  stated 
seems  to  be  untouched.  Of  its  correctness  there  can  be  scarcely  a  question,  as  the  plea  by  the 
Jirm  implies  a  transfer  to  it  of  the  individual  member's  claim  by  his  assent^ 

22.  There  were  two  firms  ;  A  and  B,  and  A,  6,  and  C.  Plaintiff  obtained  judgment 
against  the  latter  and  assigned  it,  but,  before  notice  of  the  assignment  was  given.  A,  B^ 
and  C,  for  the  use  of  A  and  B,  obtained  judgment  against  plaintiff.  Executions  were 
taken  out  upon  both  judgments,  when,  after  notice  of  the  assignment  of  plaintiff's  judg- 
ment, in  proceedings  by  his  assignee  against  the  surety  of  A,  B,  and  0,  compensation 
was  pleaded  by  the  surety  and  by  the  firm  of  A,  B,  and  C,  who  joined  in  his  defence. 
Held,  the  assignment  of  plaintiff's  judgment  being  valid,  there  is  no  compensation  either 
by  operation  of  law  or  by  way  of  plea.     Fllis  v.  Fisher,  10  A.  479. 

23.  In  legal  contemplation  A  and  B,  and  A,  B,  and  C,  are  distinct  persons.  A  and 
B  were  the  creditors  of  plaintiff,  and,  up  to  the  date  of  the  plea  in  compensation,  nothing 
showed  that  the  ownership  of  this  asset  of  their  firm  had  passed  to  A,  B,  and  0,  who 
were  the  debtors  of  plaintiff.  There  was,  therefore,  up  to  the  date  of  that  plea,  no  com- 
pensation by  operation  of  law.     lb. 

24.  Upon  the  supposition,  that  compensation  is  technically  well  pleaded,  Pleading, 
VIII.  (a).  No.  11,  and  that,  under  it,  an  assignment  by  A  and  B  of  their  judgment  to 
A,  B,  and  C  may  be  implied,  yet,  such  assignment,  resting  only  upon  implication  from 
the  plea,  must  date  from  its  filing,  and  at  that  date  notice  of  the  transfer  of  plaintiff's 
judgment  had  been  already  given.  There  is,  therefore,  no  compensation  by  way  of 
plea.     lb. 

25.  A  planter  cannot  offset  advances,  made  by  his  factors  through  an  agent,  with  a 
claim  against  the  latter.      White  v.  2\tcker,  10  A.  654. 

26.  A  judgment  obtained  by  a  husband  in  his  own  name,  upon  negotiable  notes  given 
by  defendants  in  payment  of  paraphernal  property  purchased  from  his  wife,  may  be 
compensated  by  a  claim  against  him,  although  not  liquidated  until  after  a  suit,  to  which 
defendants  are  parties,  by  the  wife  to  obtain  control  of  the  judgment,  where  such  claim, 
existing  at  the  time  of  the  purchase,  is  liquidated  before  a  decree  in  the  wife's  favor. 
Succession  of  Gilmore,  12  A.  562.     Marriage,  XI.  (b),  Nos.  23,  el  seq. 

See  Succession,  VIII.  (e),  7),  o,  No.  4.    Injunction,  IL  (b),  2),  No.  38, 

« 

IV.  Of  Compensation  in  Matters  of  Insolvency  and  Succession. 

1.  A  claim  by  syndics  may  be  offset  by  a  bond  fide  obligation  of  the  insolvent  acquired 
before  his  cession,  but  not  if  acquired  afterwards ;  and  when  his  notes  are  set  up,  the 
holder  must  show  when  they  came  into  his  hands,  and  by  evidence  other  than  that  on 
the  face  of  the  transfer.  Boissier  v.  Belair,  1  N.  S.  481 ;  Kenner  v.  Sims,  6  N.  S.  67  ; 
drain  v.  BaiUio,  2  L.  84.  Pleading,  VIII.  (b),  2),  No.  18.  Bankruptcy,  III.  (b), 
No.  27. 

2.  The  debtor  of  a  succession,  accepted  without  benefit  of  inventory,  may  plead   in 
compensation  his  claim  against  the  heir.     Martin  v.  Overton,  1  N.  S.  586. 
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3.  Defendant,  to  whom  a  curatrix  has  given  money  to  pay  the  funeral  expenses  of  the 
deceased,  cannot  offset  the  balance  not  so  applied,  by  a  claim  against  the  deceased. 
Chdhert  v.  fferpin,  3  N.  S.  395. 

4.  In  cases  of  vacant  estates,  and  those  accepted  with  benefit  of  inventory,  which  may 
be  assimilated  to  insolvent  estates,  legal  compensation  does  not  take  place,  when  the 
credit  accrues  after  bankruptcy,  or  is  attended  by  suspicious  circumstances  indicative  of 
fraud  against  other  creditors.     Board  v.  Buard^  5  N.  S.  135. 

5.  A  purchaser  of  succession  property  cannot  offer  in  compensation  a  debt  due  him 
by  the  deceased.  An  administrator  cannot  consent  to  such  an  extinction  of  the  debt,  in 
violation  of  the  rights  of  other  creditors.  Grreen  v.  Iktvisy  7  N.  S.  239 ;  Brooks  v. 
WaJker,  3  A.  150.     Succession,  VIII.  (e),  7),  c,  No.  9. 

6.  A  curator  cannot  offset  his  debt  to  the  succession  by  its  debt  to  a  firm,  of  which 
he  is  a  member.     Byrd  v.  McMickeny  8  N.  S.  164. 

7.  Where  a  party  and  an  estate  in  the  course  of  administration  are  mutually  indebted, 
DO  compensation  takes  place,  and  he  retains  an  interest,  as  creditor,  to  oppose  a  tableau, 
though  he  may  eventually  be  a  debtor.     Duncan  v.  Duncan,  14  L.  556. 

8.  A  curator  in  his  account  may  offset  a  debt  due  the  succession  by  a  claim  in  dam- 
ages against  the  deceased  as  his  warrantor ;  nor  need  such  damages  be  previously  liqui- 
dated in  an  action  against  the  heirs.     Succession  of  Dumford,  8  R.  488. 

9.  The  heirs,  in  such  case,  cannot  oppose  prescription  to  the  curator's  claim,  which, 
he  being  the  legal  representative  of  the  succession  until  their  appearance,  could  not  be 
enforced  against  himself;  and,  to  the  extent  of  the  funds  in  his  hands,  his  claim  is  com- 
pensated, and,  though  not  maintainable  in  a  direct  action,  may  be  set  up  by  way  of 
exception.     Ih.     Prescription,  V.  (d).  No.  4. 

10.  The  sureties  of  a  former  executor,  sued  by  his  successor  for  moneys  of  the  succes- 
sion received  by  their  principal,  cannot  plead  in  compensation  his  claims  against  the 
deceased.  Such  claims  must  be  settled  in  the  ordinary  course  of  law,  contradictorily 
with  all  paities  in  interest.     Fink  v.  Martin,  12  R.  41 G. 

11.  Defendant  cannot  retain  money  received  for  liquidating  bank  commissioners, 
under  stat*  14  March,  1842,  No.  98,  to  satisfy  his  claim  as  a  depositor  of  the  bank 
before  its  failure.     French  v.  Stanton,  1  A.  8. 

12.  A  debtor  of  an  insolvent  succession  cannot  plead  in  compensation  judgments  subse- 
quently acquired  against  it  His  claim  must  be  paid  contradictorily  with  ihe  other 
creditors  and  according  to  its  rank.     C.  C.  1056;  Dwight  v.  Carson,  2  A. -459. 

13.  A  and  B  purchased  land,  to  which  A,  who  advanced  B's  part  of  the  price,  took 
the  title  in  his  own  name.  B  afterwards  dying  insolvent,  the  property  was  sold  at 
auction  by  agreement  of  the  executor  and  A,  who  became  the  purchaser;  held,  that  A 
might  retain  his  advances  out  of  the  proceeds  in  his  hands.  C.  C.  2992  ;  BUmchard  t. 
LoekeUy  3  A.  98. 

14.  A  judgment  condemning  a  creditor  to  restore  property,  wrongfully  taken  in  satis- 
&ction  of  his  claim  on  the  eve  of  his  debtor's  cession,  cannot  be  compensated  by  such 
claim.  The  creditor,  who  would  otherwise  indirectly  secure  an  unjust  preference,  must 
come  in  for  his  dividend.     Tale  v.  Nolan,  3  A.  449. 

15.  A  factor  may  deduct  from  the  sales  of  crops^  consigned  to  him  by  an  administra- 
tor, his  advances  to  the  latter,  necessary  for  making  the  crop,  and  the  expenses  of  its 
sale  and  preservation  ;  but  he  cannot  retain  the  proceeds  in  compensation  of  a  debt  due 
him  by  the  deceased.  C.  C.  1056;  C.  P.  1053,  1054,  1055;  Mercer  v.  Lobit,  10 
A.  47. 

16.  The  rule,  which  excepts  a  deposit  from  the  operation  of  compensation,  is  in  the 
interest  of  the  depositor,  and  when  its  effect,  if  rigidly  upheld,  would  defeat  its  very 
object,  and  place  him  in  a  worse  position,  than  if  a  creditor  of  inferior  dignity,  the  rule 
most  cease.  Gessante  raHone,  cessai  et  ipsa  lex.  Beatty  v.  Scudday,  10  A.  404.  Laws, 
IL  (e).  No.  17. 

17.  S09  where  a  banker,  the  payee  of  a  note  executed  by  his  depositor,  absconds,  and, 
being  declared  insolvent,  his  syndic  sues  the  maker,  the  latter  may  plead  his  deposit  in 
eompeiH»tton.  Unicuique  licet  contemnere  hmc  quae  pro  se  introdueta  stmt.  D.  4.  4. 41.  lb. 

18.  The  creditors  can  exercise  no  greater  rights  than  the  insolvent,  who  from  the 
time  he  Absconded,  as  defendant  could  not  demand  back  his  deposit,  was  in  default ; 
compensation  then  bars  a  recovery ;  for  the  insolvent,  from  the  period  of  his  default, 
was  without  right  to  sue  on  the  note.     3. 

19.  The  equitable  rule  is,  that  the  rights  and  obligations  of  all  who  have  dealt  with 
the  bankrupt  should  be  so  far  unaffected  by  the  bankruptcy,  that  no  claims  should  be 
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enforced,  either  for,  or  against,  the  creditors,  which  might  not  equally  have  been  enforced 
for,  or  against,  the  bankrupt  himself.     Ih. 

20.  No  compensation  by  operation  of  law  takes  place  between  a  wife's  distributiTe 
share  in  a  succession  and  the  price  due  for  succession  property  purchased  by  her  hus- 
band.    Succession  of  Thihodauxy  10  A.  653. 

21.  So,  when  the  administrator  retains  the  husband's  notes  until  prescribed,  trusting 
to  be  reimbursed  from  the  wife's  distributive  share,  he  cannot  deduct  from  the  latter  the 
amount  due  by  the  husband.     Ih. 

22.  Compensation  of  that  which  is  due  to,  or  by,  the  intestate,  with  that  which  is  due 
by,  or  to,  the  heir,  takes  place,  pleno  jure^  at  the  instant  of  the  death,  the  period  to 
which  the  acceptance  of  the  succession  always  refers.  Succession  of  PhmkeUj  12  A. 
558. 

23.  Thus ;  compensation  takes  place  immediately  on  the  acceptance  of  a  succession  in 
favor  of  its  debtor,  who  is  also  a  creditor  of  one  of  the  heirs,  to  the  extent  of  the  inter- 
est in  the  succession  claim  inherited  by  the  heir,  who  cannot  defeat  the  compensation  by 
an  assignment  of  his  interest.     Ih, 

24.  The  creditor  of  a  succession  can  prevent  compensation  as  between  the  heir  and 
debtor,  by  demanding  a  separation  of  patrimony,  by  taking  out  letters  of  administration 
in  proper  time,  or  by  enforcing  the  collection  of  his  claim  against  the  administrator,  etc., 
already  appointed.     C.  C.  1397, 1403  ;  lb. 

25.  A  purchaser  of  succession  property,  who  has  married  the  widow  iu  community, 
cannot,  when  sued  for  the  price,  plead  in  compensation  his  wife's  share  in  the  com- 
munity. To  plead  compensation  the  quality  of  debtor  and  creditor  must  be  united, 
and  the  two  debts  be  equally  liquidated  and  exigible.  Stokes  v.  Forman^  12  A 
671. 

See  Succession,  VIII.  (e),  7),  c.  Courts,  II.  (d),  3),  Nos.  4,  7,  18,  34,  etoL 
Insolvency,  XI.  (c),  No.  4.     Corporations,  VI.  (a).  No.  8 ;  VIII.  (a),  No.  14. 

COMPROMISE. 
See  Transaction.    Evidence,  XII.  (b). 

CONCUBINAGE. 

See  Evidence,  XVI.  (b),  4).     Criminal  Law,  XII.  (f),  2),  No.  5.     Marriage, 

III.  Nos.  1,  2,  18.  Donations,  I.  (d) ;  II.  (b).  Parent  and  Child,  II.  Quasi 
Contracts,  I.  Nos.  4,  16.  Partnership,  I.  (a),  Nos.  14,  15.  Slaves,  I.  (b),  8), 
No.  20.     Succession,  VIII.  (e),  6),  No.  19.    Obligations,  III.  (c),  2),  a,  No.  3. 

CONDITION. 

See  Obligations,  VIII.  (b).  Donations,  III.  V.  (c)  ;  VT.  (b),  8)  ;  (d).  Judg- 
ment, V.  (c).     Partnership,  I.  (a),  No.  7.     Bills  and  Notes,  III.  Nos.  l%etaL\ 

IV.  (d),  2),  Nos.  2,  et  al  Criminal  Law,  V.  (c),  3).  Sale,  VI.  (a).  Prescrip- 
tion, V.  (b).     Bond.     Status.     Constitution,  II.  (c),  2). 

CONFISCATION. 

See  Obligations,  VII.  (a),  1),  No.  1. 

CONFLICT. 

See,  for  conflict  of  jurisdiction,  Courts,  II.  (d) ;  IV.  Succession,  VIIL  (e),  8). 
Insolvency,  IV.  Bankruptcy,  III.  (b).  Justice  op  the  Peace,  Nos.  20, 24;  for 
conflict  of  laws  of  different  dates  and  their  repeal.  Laws,  II.  III.  Codes.  Prescrip- 
tion, 'VIII. ;  for  conflict  of  laws  governing  contracts,  Obligations,  VI.  Laws,  IV., 
and  references  there  made ;  for  conflict  of  mortgages  and  privileges.  Mortgage,  VIL 
Privilege,  IV.  Attachment,  XI. ;  for  conflict  of  titles,  Public  Lands,  111.  (c),  2)  ; 
IV.  (b).  Petitory  and  Possessory  Actions,  II.  (c)  ;  for  the  conflict  between  at- 
taching creditors  and  third  persons.  Attachment,  VII. ;  for  the  conflict  between  parties 
claiming  administration  of  estates  or  the  tutorship  of  minors.  Succession,  VIL  (a). 
Minors,  I.  (b).    Insolvency,  III.  (c). 
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CONFUSION. 


1.  If  a  universal  legatee,  after  taking  possession  and  paying  the  debts,  be  evicted 
from  part  of  the  succession  by  the  forced  heirs,  they  must  reimburse  their  proportion 
of  the  debts  paid  ;  the  confusion,  which  existed  while  he  represented  the  whole  estate, 
ceases  on  the  eviction.     Hodder  v.  Nelder^  2  L.  527. 

2.  Where  an  inventory  is  made,  the  heirs  are  not  liable  unconditionally,  and  confusion 
does  not  take  place.     Go»sd%n  v.  Ahat^  3  L.  552. 

3.  Where  plaintiff's  interest  is  seized  in  execution  and  bought  by  defendant,  confusion 
takes  place.     C.  C.  2214 ;  Eastin  v.  Dugat,  4  L.  399. 

4.  An  heir,  unconditionally  liable,  e.  g,  one,  who  embezzles  property  of  the  estate, 
cannot  sue  it ;  his  claims  are  extinguished  by  confusion.     Ball  v.  MuUiolland,  4  L.  488. 

5.  Mortgage  notes,  which,  delivered  by  the  maker,  come  again  into  his  hands  before 
maturity,  are  extinguished.     C.  C.  2214;  Hill  v.  ffaU,  4  R.  416. 

6.  Where  property,  sold  to  satisfy  a  mortgage,  is  bought  in  by  the  mortgagee,  his 
daini  is,  pro  tanto,  extinguished,  and  he  cannot  have  his  bid  imputed  to  another  debt,  so 
as  to  affect  other  creditors.     Griffin  v.  Creditors,  6  R.  216.     Payment,  III.  No.  12. 

7.  The  claim  of  a  succession  against  the  heir  is  extinguished  only  to  the  amount  re- 
maining after  payment  of  all  its  debts..    Brunetti  v.  Bamabe,  7  R.  117. 

8.  So,  if  the  debts  be  unpaid,  the  executor  may  recover  from  the  debtor  the  amount 
necessary  to  pay  them  ;  or,  if  paid  by  the  executor's  advances,  the  amount  necessary  to 
reimburse  himself.     Jb, 

9.  Where  the  construction  of  a  road  and  levee,  ordered  by  a  police  jury,  is  adjudicat- 
ed to  the  owner  of  the  land,  who  complies  with  the  adjudication,  being  as  owner  the  first 
party  bound  to  pay  its  amount,  his  claim  is  extinguished  by  confusion.  Hereford  v.  Police 
Jury,  4  A.  172. 

10.  Notes  of  a  succession,  whose  administrator  is  the  maker  and  holder,  are  not  extin- 
goL<bed  by  confusion  ;  he  holds  them,  not  in  the  capacity  in  which  he  owes  them,  but  as 
administrator,  and  in  trust  for  the  heirs  and  creditors.    Monion  v.  Beauchamp,  10  A.  666. 

11.  When  the  community,  af^er  being  dissolved  and  settled,  is  still  indebted  to  the 
wife  or  her  heirs,  the  latter  can  recover  from  the  husband  or  his  executor  but  one  half 
of  the  claim,  of  which  the  other  is  extinguished  by  confusion.  Bourns  v.  Morrison,  13 
A.  379 ;  Pickard  v.  Stewart,  4  R.  175. 

12.  Where  the  creditor  of  a  partnership,  composed  of  three  persons,  becomes  the  heir 
of  one,  the  others  will  be  liable  for  two  thirds  only  of  the  debt.  For  it  was  due  by  the 
partners  in  soHdo  ;  but,  the  creditor  having  become  the  heir  of  one  of  them,  his  claim 
was  extinguished  by  confusion,  to  the  benefit  of  which  the  other  partners  are  entitled. 
C.  C.  2215 ;   OuiUe  v.  Gassen,  14  A.  5.     Partnership,  IV.  (b).  No.  18. 

See  Pleading,  L  (d),  No.  23.    Mortgage,  VIII.  (a).  No.  22. 

CONSENT. 

1.  For  consent  in  contracts  2in^quasi  contracts,  either  express  or  implied,  when  neces- 
sary, how  shown,  and  when  presumed,  see  Obligations,  HI.  (b).  Sale,  I.  (e). 
Quasi  Contracts,  L  Mortgage,  III.  (b).  Donations,  V.  (b).  Servitudes, 
II.  (a),  2),  c,  No.  8.    Corporations,  IV. 

2.  For  consent  of  counsel  and  parties  in  conducting  suits,  see  Appeal,  I.  (c),  Nos.  5. 
22,  31 ;  U.  (c).  No.  16;  V.  (b),  1),  No.  21 ;  VOI.  (a),  No.  34;  (d),  No.  18.  Ab- 
sentees, III.  No.  7.  Attorney,  II.  (a),  3).  Criminal  Law,  XIII.  (c),  Nos.  5,  9, 
II,  et  aL  Evidence,  V.  (c).  No.  23 ;  XII.  (j),  3).  Arbitration,  I.  No.  4.  Judg- 
ment, X. 

3.  As  to  how  far  consent  will  give  jurisdiction,  see  Appeal,  I.  (a),  1),  No.  13. 
Courts,  L  No.  4  ;  IL  (a).  No.  4 ;  (c),  No.  18  ;  (d),  1),  Nos.  2, 16  ;  (g).  Pleading, 
VL  (b),  2)  ;  Vm.  (e),  No.  23. 

CONSOLIDATION. 

See  Pleading,  III.  VIII.  (e),  No.  23.    New  Orleans,  I.  (b). 

CONSTABLE. 
See  Afpeal,  FV.  (c),  No.  22.    Evidence,  IL  No.  9.    Justice  op  the  Peace. 

OFrKNCES  AND  QuASl  OFFENCES,  IL  (f),  No.  2. 
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CONSTITUTION. 

I.  Op  the  United  States. 
II.  Of  Louisiana. 

(a)  General  Rules  of  Constitutional  Inter-  4)  Delegation  of  Power  to  Stdtordinate  Cor- 

nv^fntinn  pOTCUionS, 

preianon,       ^         ^        .      .  ,    .  5)  Power  of  Impeachment  and  Removal  fm 

(b)  History  of  the  State  Constitutions;  their  Office, 

Adoption  and  Abrogation;    and  the  6)  Legislative  Usurpation  of  Judicial  Poaen. 

Effect  Thereof  (d)  Executive  Department   and  its  Pwo- 

(c)  Legiskuive  Department  and  its  Powers.  ^^' 

I)  In  General.  (e)  Jydiciary   Department  and  its  P&w- 

2}   Conditions  and  Forms  of  Legislation.  ^^^ 

3)  Constitutional  Protection  of  Vested  Rights  ,  \   r    /^i         i 

and  Conventional  Obligations ;  and  herein  U    ei.-?-        r-i    rf..,^-    .    n     -,— .i 

of  ex  post  facto  Laws.  2)  Subjet^on  of  the  CoOrdtnaU  Departments 

•^      J^        .  to  Judicial  Control. 

B.  Laws  aflFecting  the  Charters  of  Cor-    (f)    Other  Matters. 

po  rations, 
o.  Remedial  Laws,  and  those  affecting 

Acciissory  Rights. 

III.  Op  the  Other  States. 

I.  Op  the  United  States. 

1.  The  states  and  territories  of  the  Union  may  punish  the  forgery  of  bank-notes  of 
the  United  States  Bank ;  the  fact,  tha(  congress  has  passed  an  act  for  the  same  purpose, 
does  not  render  the  exercise  of  that  power  by  the  states  unconstitutionaL  Territory  v. 
Ross,  1  M.  147. 

2.  The  provisions  of  the  federal  constitution  apply,  with  few  exceptions,  to  the  federal 
government  only  ;  and  the  amendment,  which  provides  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  does  not  prevent  a  state  legislature  from 
taking  land  necessary  for  her  roads  without  making  compensation  therefor.  Rentkorp  v. 
Bourg^  4  M.  131 ;  Maurin  v.  Martinez^  5  M.  436 ;  Territory  v.  Hattick^  2  M.  88.  In- 
fra, IL  (c),  3),  A,  No.  21.     Things,  II.  (b),  2),  No.  3.     Jury,  I.  (a),  No.  5. 

3.  Congress  has  power  to  govern  the  territories  of  the  United  States,  and  may  estab- 
lish a  territorial  legislature.     State  v.  N.  0.  Navigation  Co,,  11  M.  308. 

4.  It  will  not  be  presumed,  that  an  act  of  one  of  the  executive  departments  was  per- 
formed without  the  concurrence  of  the  president ;  and  his  directions  in  the  premises,  or 
ratification  of  the  act,  need  not  be  shown.  In  the  performance  of  his  constitutional  duty 
to  see  that  the  laws  are  executed,  the  president  acts  generally  through  the  executive 
departments ;  and  their  acts  are  his.     Cidliver  v.  Berge,  1  R.  427. 

5.  The  act  of  congress  3  March,  1819,  authorizing  the  sale  of  certain  military  sites, 
did  not  confer  an  authority  personal  to  the  secretary  of  war  then  in  office ;  the  power 
conferred  was  given  to  the  department  of  war,  to  be  exercised  under  the  direction  of  the 
president.  Nor  is  it  material,  whether  the  acts,  authorized  by  it,  were  executed  by  the 
secretary  himself,  or  some  officer  acting  under  his  authority,     lb. 

6.  On  a  question  as  to  the  constitutional  authority  of  congress,  and  the  consequent 
restriction  upon  the  power  of  state  legislatures,  a  decision  of  the  supreme  court  of  the 
United  States  must  be  regarded  as  settling  the  law.  State  v.  FuUerton,  7  R.  219.  Laws, 
II.  (i).     Public  Lands,  III.  (a).  No.  3. 

7.  The  federal  constitution  never  intended  to  give  congress  authority  to  interfere  with 
state  laws  relative  to  the  ordinary  facilities  affi^rded  to  commerce  inthe  shape  of  wharves 
and  other  means  of  trade,  and  the  preservation  of  harbors  and  keeping  open  of  rivers. 
Worsley  v.  Municipality  No.  Two,  9  R.  324.  Things,  I.  (b).  No.  24.  New  Orleans, 
II.  (d).  2),  No.  10 ;  (e),  1),  Nos.  6,  12, 13,  14. 

8.  The  Stat.  25  March,  1813,  14  March,  1855,  §  115,  No.  120,  against  carrying  con- 
cealed weapons,  is  not  unconstitutional ;  it  does  not  infringe  the  right  of  the  people  to 
keep  or  bear  arms.  It  is  a  measure  of  police,  prohibiting  only  a  particular  mode  of 
bearing  arms,  which  is  found  dangerous  to  the  peace  of  society.  State  v.  Chandler,  5 
A.  489 ;  State  v.  Smith,  11  A.  633  ;  State  v.  Jumel,  13  A.  399.  Criminal  Law,  IX. 
rd),  No.  1. 
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9.  It  would  seem,  that,  as  a  general  rule,  the  federal  government  in  its  own  courts 
and  those  of  the  state,  to  which,  in  civil  actions,  it  may  resort,  can  act  only  through  its 
offices  and  officers  established  by  law.  The  delegation  of  power  to  institute  suits,  by  an 
executiTe  officer,  to  an  individual,  having  no  official  character  or  responsibility,  and  the 
subdelegation  of  the  same  power  without  any  warrant  of  law  for  either,  ai*e  in  conflict 
with  the  theory  of  our  institutions,  and  ought  not  to  be  sanctioned.  United  States  v. 
Smitk,  7  A.  185.     Infroy  II.  (d).  No.  9. 

10.  Cases  of  emergency  might  arise,  in  which  the  president,  under  his  constitutional 
power  to  see  that  the  laws  are  executed,  may  direct  the  institution  of  suits  by  appointing 
persons  for  that  purpose,  other  than  the  public  functionaries,  but  no  such  emergency  is 
presented  by  an  ordinary  suit  against  a  debtor,  inhabiting  the  same  city  with  the  respon- 
sible law  officer  of  the  government.     lb.    * 

11.  So,  when  the  solicitor,  with  the  approbation  of  the  secretary,  of  the  treasury,  ap- 
points a  private  individual  an  agent  to  sue  a  government  debtor,  with  power  of  substitu- 
tion, and  the  subdelegate  sues  in  the  name  of  the  government,  the  authority  will  be 
imaffieient,  and  the  suit  dismissed.     lb. 

12.  Nor,  when  an  injunction,  with  which  a  suit  so  instituted  has  been  begun,  is  set 
aside,  will  the  subsequent  appearance  of  the  district  attorney  produce  a  retroactive  effect, 
or  give  validity  to  the  judicial  proceedings,  upon  which  a  decree  had  passed  previous  to 
his  appearance.     Jb. 

13.  Congress  authorized  the  secretary  of  the  treasury  to  compromise  a  judgment 
against  a  collector  and  his  sureties,  on  payment  of  a  certain  portion  thereof  by  the  latter. 
On  payment,  the  secretary  assigned  to  them  the  rights  of  the  government  against  certain 
parties,  with  whom  the  collector  had  dealt  in  his  official  capacity,  and  empowered  them 
to  use  the  name  of  the  United  States  for  their  own  benefit  in  recovering  moneys  deposit- 
ed with  a  third  person  by  the  collector.  Held,  that  congress  alone  could  make  a  gift  of 
the  property  of  the  United  States,  and  tMkt  a  suit  so  brought  in  the  name  of  the  govern- 
meot  by  the  sureties,  for  their  benefit,  must  be  dismissed.  United  States  v.  Ufiion  Bankj 
»  A.  388.    Pleading,  I.  (b).  No.  22. 

14  Art  YI.  amend.  U.  S.  Const,  applies  to  process  issued  and  searches  made  by  federal 
officers,  and  not  to  persons,  who,  by  their  employment,  bind  themselves  to  comply  with 
certain  police  regulations  of  the  individual  states,  or  of  particular  cities  deriving  their 
powers  from  one  of  the  states.     Cfuillotte  v.  New  Orleans,  12  A.  432. 

lo.  So,  that  article  cannot  protect  one,  who  is  arrested  under  a  city  oi*dinance,  author- 
izing police  officers  to  enter  any  bakehouse  or  shop,  to  detain  bakers,  and  inspect  their 
bread,  and,  if  found  wanting  in  certain  requirements,  to  conduct  the  offender  before  the 
recorder,  to  be  dealt  with  according  to  law.    lb. 

16.  The  provision  of  that  article,  that  no  warrant  shall  issue,  "  but  on  probable  cause 
fupjforted  by  oath  or  affirmation,^^  applies  exclusively  to  the  general  government,  against 
which  it  was  intended  to  protect  the  citizen.  It  has  no  application  to  a  question  before 
the  state  courts,  w^herein  an  officer  is  sued  civiliter  for  an  error  of  judgment  in  the  exer- 
cise of  a  power  conferred  by  the  state.     Maguire  v.  Hughes,  13  A.  281. 

17.  The  power  of  congress  to  regulate  commerce  is  not  a  power,  exclusive  and  uni- 
versal. So  fai*  as  the  subjects,  upon  which  it  is  to  be  exercised,  are  general  in  character, 
requiring  for  their  regulation  a  national  and  uniform  legislation,  the  power  is,  perhaps, 
exclusive.  But,  in  the  absence  of  federal  legislation  for  the  protection  of  commerce  in 
its  local  necessities,  which  necessarily  differ  in  the  different  states,  there  is  left  to  the 
hitter  the  inherent  right  to  protect  themselves ;  and,  in  the  exercise  of  that  right,  they 
Btay  enact  such  police  regulations  of  commerce  as  their  convenience  and  interest  may 
dictate.    Master  and  Wardens  v.  Ward,  14  A.  289. 

18.  So,  there  is  nothing  unconstitutional  in  stat.  15  March,  1855,  No.  343,  which  pro- 
vides for  the  appointment  of  the  master  and  wardens  of  the  port  of  New  Orleans,  with 
powers  to  inspect  and  survey  vessels,  to  survey  daiftaged  goods,  to  order  the  sale  thereof, 
snd  for  such  services  to  demand  certain  fees.  The  statute  is  of  the  same  class  as  in- 
spection, quarantine,  and  pilotage  laws,  and  laws  regulating  the  internal  commerce  of  a 
state.  They  are  but  police  measures  in  aid  of  the  general  power  to  regulate  com- 
iseroe,  to  which,  it  is  true,  they  are  incidental,  but  the  local  necessities  of  which  the 
wiie  inaction  of  congress  has  lefl  to  local  legislation.  lb.  New  Orleans,  II.  (g), 
2),  No.  7. 

Id.  Nor  can  the  act  be  regarded  as  obnoxious  to  the  constitutional  prohibition  against 
the  imposition  by  the  states  of  duties  on  imports  or  exports.  The  fees,  allowed  the  mas- 
ter and  wardens  for  their  services,  are  not  imposts  or  duties  on  imports  and  exports ;  to 
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embrace  the  former  within  the  latter  were  to  confound  things  essentially  different,  and  so 
known  to  be  by  the  framers  of  the  constitution.     Const.  U.  S.  art.  1,  §  10  ;  lb, 

20.  Nor  is  there  anything  unconstitutional  in  §  6  of  that  act,  (reenacted  from  stat  17 
February,  1821),  by  which  the  master  and  wardens,  whether  any  services  be  performed 
or  not,  are  entitled  to  demand  a  fee  of  five  dollars  from  every  vessel  arriving  in  the  port. 
Such  compensation  is  to  be  assimilated  to  half  pilotage,  which,  as  the  appropriate  part  of 
a  general  system,  has  been  held  as  constitutional  as  the  general  system  itself.  Besides, 
under  stat.  13  March,  1857,  No.  88,  the  master  and  wardens  render  certain  services,  for 
which  they  are  allowed  no  fees.  These  services  are  necessary  to  the  safety  of  vessels, 
which,  although  not  directly,  are  yet  indirectly,  benefited  thereby,  through  the  more 
efficient  performance  of  their  duties  by  pilots,  who  are  placed  under  the  supervisory  con- 
trol of  the  master  and  wardens.  The  latter,  then,  in  the  absence  of  any  provision  by 
congress  for  the  performance  of  the  same  services,  are  entitled  to  the  compensation  there- 
for, for  which  the  act  in  the  above  form  provides,     lb, 

21.  Whether  a  charge,  imposed  without  a  corresponding  and  equivalent  advantage,  be 
a  duty,  and  so  unconstitutional  or  not,  yet  the  statute  is  not  obnoxious  to  such  an  c^jec- 
tion.  The  maintenance  of  the  port-wardens,  beside  the  advantage  indirectly  flowing 
from  their  regulation  of  the  pilots,  is  beneficial  to  the  entire  shipping  interest,  and  each 
ship  receives  an  equivalent  in  the  convenience  of  obtaining  their  services  and  immediate 
presence,  although  they  be  not  called  on  to  pei*form  any  special  duty  for  a  particular  ship 
in  question,  which  is  the  meaning  of  §  6  of  the  act.  Master  and  Wardens  v.  Morgan, 
14  A.  595. 

22.  The  provision  relative  to  the  protection  of  conventional  obligations  and  vested 
rights,  and  tlie  passage  of  ex  post  facto  laws  being  the  same  under  the  constitution  of  the 
state  and  that  of  the  United  States,  the  decisions  upon  the  subject  have  been  placed  Infra, 

II.  (c),  3). 

23.  For  the  power  of  congress  to  regulate  commerce,  see,  further,  Taxes,  IL  (a). 
Things,  I.  (b).     Ferries,  No.  2.     Shipping,  VIII.  No.  9. 

See,  further,  for  art.  II.  §  2,  of  the  federal  constitution.  Laws,  IX. ;  for  art.  IV.  §§  1, 
2,  Judgment,  XIII.  XV.  (e),  No.  39.  Slaves,  I.  (e),  Nos.  10,  et  seq.;  and  for  its 
amendments,  arts.  II.  VI.  VII.,  Criminal  Law,  VII.  No.  1;  IX.  (d),  Nos.  1,  2; 
Xni.  (a),  No.  1. 

II.  Of  Louisiana. 
(a)   General  Rules  of  Constitutional  Interpretation, 

1.  The  rules,  which  govern  in  the  construction  of  a  statute,  are  applicable  to  the  con- 
stitution, when  supposed  to  conflict  with  an  act  of  ordinary  legislation.  Nicholson  v. 
Thompson,  5  R.  367.     Laws,  II. 

2.  A  provision,  which,  like  that  of  art.  95,  const.  1845,  restricts  the  choice  of  the 
people  and  the  area  of  selection  in  filling  public  offices,  which  are  established  for  their 
benefit,  and  not  that  of  the  functionaries,  should  not  receive  a  large  construction,  so  as  to 
take  in,  by  implication,  offices  requiring  professional  skill,  and  not  representative  in  their 
character.  State  ex  reL  Giant  v.  Blanchard,  6  A.  515.  Corporations,  III.  No.  15. 
Sheriff,  I.  (a).  No.  3. 

3.  Where,  in  a  matter  of  great  public  importance,  which  has  undergone  diligent  and 
deliberate  investigation  by  the  court  of  the  last  resort,  the  interpretation  of  a  constitu- 
tional px'ovision  has  been  ascertained,  and,  in  repeated  cases,  subsequently  recognized,  it 
is  to  be  presumed,  that,  in  the  adoption  of  the  same  provision  in  a  new  constitution,  the 
cautious  preservation  of  the  very  words  has  been  dictated  by  the  important  consideration 
that  they  have  been  the  subject  of  judicial  interpretation,  and  that  they  will  continue  to 
receive  the  same  interpretation  and  have  the  same  eflfect.  Si  de  interpretcUione  legis 
quaratur,  imprimis  inspidendum  ed  quo  jure  civitas  retro  in  ejusmodi  casibus  usa 
fuisset ;  optima  enim  est  legum  interpres  consuetudo,  D.  1.  3.  37.  Slidell,  C.  J.,  dis- 
senting in  9  A.  446 ;  12  A.  169 ;  2  A.  163  ;  10  A.  59  ;  14  A.  364.  New  Orleans, 
II.  (e),  5),  B,  No.  20.  Clerks  of  Court,  III.  No.  20.  Appeal,  I.  (g).  No.  14. 
Laws,  U.  (i),  No.  18.  Sheriff,  II.  (b),  2),  c.  No.  28.  Criminal  Law,  XVI.  (a). 
No.  15. 

4.  A  vacillating  jurisprudence  —  at  all  times  a  grievous  evil  —  is  especially  deplorable 
with  regard  to  constitutional  questions,  embracing  a  wide  practical  range.  Misera  est 
servitus  ubi  jus  est  vagum  out  incertum.  And  where  a  constitutional  question  of  high 
public  importance  has,  after  elaborate  consideration,  been  settled  by  a  unanimous  de- 
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aswtij  upon  the  faith  of  which  enterprizes  of  great  moment  have  been  undertaken,  such 
deciiioo  is  not  to  be  overthrown  unless  upon  the  most  clear  and  unqualified  conviction, 
that  the  former  conclusion  was  erroneous.  Slidell,  C.  J.,  in  New  Orleans  v.  Grailhej 
9  A.  562.    Bankruptcy,  HI.  (b),  No.  23. 

5.  Constitutional  questions  may  be  determined  by  the  same  rules  of  interpretation  as 
questions  arising  out  of  legislative  acts.  The  duty  imposed  upon  the  judiciary,  to  dis- 
oorer  the  spirit  and  intention  of  the  lawgiver,  is  not  less  imperative  than  in  the  case 
of  statutes.  The  labor  is  of  greater  delicacy  and  graver  importance.  But  an  adherence 
to  the  letter,  in  violation  of  the  spirit  of  the  instrument,  ought  not  to  be  tolerated.  Landry 
T.  Klopman,  13  A.  345.     Laws,  IL  (e).  No.  3. 

(b)  Eittory  of  the  State  Constitutions  ;  their  Adoption  and  Abrogation  ;  and  ike  Effect 

Thereof, 

1.  The  provisions  of  const.  1812  were  not  applicable  to  the  temporary  government 
establbhed  by  the  schedule.  Bermudez  v.  Ibanez,  3  M.  3;  Dufau  v.  Massicot,  lb. 
292 ;  Siyur  v.  Crenshaw,  8  A.  401. 

2.  The  constitution  of  1812  began  to  be  binding  on  the  people,  and  the  officers  of  the 
government  and  judiciary,  as  soon  as  the  state  was  admitted  into  the  Union ;  thence- 
forward, judicial  proceedings  were  to  be  preserved  in  the  language  in  which  the  federal 
constitution  is  written.     BotUhemy  v.  Dreux,  10  M.  1. 

3.  Mathews,  J.,  dissenting.  A  government  in  operation  does  not  cease  by  the  most 
radical  change  in  its  form,  until  the  means  of  giving  full  effect  to  the  new  constitution  be 
provided ;  for  an  interregnum  cannot  be  tolerated.  The  judicial  authorities,  like  the 
executive,  continue  in  force  until  supplanted  by  new  appointments,  in  pursuance  of  the 
state  constitution,  and  are  not  bound  to  enforce  its  provisions,  as  they  do  not  derive  their 
power  from  it.     lb. 

4.  The  const.  1812  was  in  force  in  that  part  of  the  state  subsequently  added  to  Louisi- 
ana, immediately  on  the  promulgation  of  stat.  4  Aug.  1812.  Legendre  v.  McDonough, 
6N.S.514. 

5.  The  const.  1812  provided  for  the  organization  of  a  state  government  to  succeed  the 
territorial  government  established  under  the  United  States  ;  that  of  1845,  merely  for  a 
change  in  some  important  particulars  of  a  subsisting  state  government,  but  leaving  por- 
tions of  it  untouched.  Great  changes  were  made  by  the  constitution  of  1845  in  the  ju- 
dicial and  legislative  power,  the  elective  franchise,  and  some  other  matters ;  but  the 
changes  in  the  executive  department  were  comparatively  few.  State  ex  reL  Baudoin 
T.  P«ity,  5  A.  282. 

6.  Hence,  while  const.  1812,  art.  3,  §  9,  speaks  of  the  offices  "  to  be  established  by 
law,"  that  of  1845,  art.  50,  speaks  of  the  offices  '*  established  by  law."  By  the  effect  of 
the  latter,  the  laws  in  force  were  to  continue ;  the  offices  already  established,  and  on 
which  no  legislation  was  necessary,  were  not  superseded,  and  the  incumbents  not  changed. 
But  the  term  of  such  offices,  by  the  effect  of  const.  1845,  art.  96,  was  limited  to  four 
years.  So,  the  term  of  a  notary  public,  who,  appointed  prior  to  const.  1845,  held  office 
daring  good  behavior,  was  limited  to  four  years  from  the  time  that  instrument  took  effect. 
A    hfra,  (d).  No.  4. 

7.  The  Stat.  12  March,  1852,  No.  175,  authorizing  a  subscription  by  municipal  corpo- 
rations to  those  undertaking  works  of  internal  improvement,  is  not  inconsistent  with  const. 
1852,  and  so  saved  by  art  143.  It  is  part  of  our  political  history,  that  one  of  the  causes 
leading  to  a  change  of  constitution,  was  the  popular  wish  to  disembarass  legislation  from 
some  of  the  trammels  of  con»t.  1845,  and  so,  to  enable  the  state  to  grant  its  aid  to  com- 
panies, formed  for  works  of  internal  improvement,  wholly  or  partially  within  the  state. 
Tlutt  subject  then  engrossed  the  public  mind,  and  it  is  unreasonable  to  suppose  that  a 
convention,  employed  in  advancing  internal  improvements,  desired  to  withdraw  aid 
already  provided  in  the  form  of  local  taxation.  Their  action  is  rather  an  affirmance 
than  a  repeal  of  the  existing  law  of  1852.  Const.  1852,  arts.  108,  109  ;  Police  Jury  v. 
MeDanoghy  8  A.  341 ;  Hew  Orleans  v.  Grailhe,  9  A.  562 ;  New  Orleans  v.  St.  Romes, 
lb,  574.     Taxes,  IL  (b),  2),  b.  No.  5. 

8.  The  const.  1845  was  not  merely  amended,  but  abrogated,  by  that  of  1852,  and,  at 
the  same  time,  the  government  existing  under  it  was  destroyed.  But,  to  obviate  the  in- 
convenience of  an  interregnum  between  the  displacement  of  the  old  govei*nment  and  the 
organization  of  the  new,  the  old  incumbents  of  offices,  the  laws  creating  which,  when  not 
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inconsistent  with  const.  1852,  were  maintained,  were  to  hold  —  not  until  the  expiration 
of  their  respective  terms  of  office  —  but  only  until  new  appointments  were  made  under 
the  new  government.  The  words  '•^  and  no  longer**  in  art.  144  would  otherwise  be 
surplusage.  Const  1852,  arts.  143,  144;  Sigur  v.  CrenshaWj  S  A.  40i  i  StafeexreL 
Baumbach  v.  J)ubuc,  9  A.  237. 

9.  When  the  people  destroy  the  existing,  and  create  a  new,  constitution,  all  powers  of 
government  under  the  former  cease,  except  so  far  as  maintained  by  the  latter.  No  one 
has  such  a  vested  right  to  office  as  to  resist  the  necessary  consequences  of  an  entire  abro- 
gation of  the  constitution,  under  which  he  holds  it.  Rights  to  property,  and  the  obliga- 
tions of  contracts  stand  on  a  different  footing,  and  art  143,  const  1852,  by  which  thej 
are  saved,  has  no  application  to  the  rights  of  office.     Id.  8  A.  401. 

10.  So,  where  the  terra  of  the  register  of  the  land  office,  created  by  stat  25  March, 
1844,  No.  91 ;  Stat.  1855,  No.  290 ;  had  not  expired,  when  const.  1852  was  adopted,  his 
displacement  by  an  appointee  under  the  new  government  was  held  valid.  lb. 

11.  BccHANAN,  J.,  with  concurrence  of  Voorhies,  J.,  dissenting.  Arts.  143, 144 
const.  1852,  must  be  so  construed  as  to  give  elFect,  if  possible,  to  both.  The  former 
maintains  all  laws  not  inconsistent  with  the  constitution,  while  the  latter  retains  the  old 
incumbents  of  the  different  offices,  until  new  ones  be  appointed.  The  appointing  power, 
then,  of  the  new  government,  should  be  exercised  without  offering  violence  to  preexist- 
ing laws,  and  rights  acquired  by  individuals  under  them,  in  all  cases  where  such  laws 
and  rights  are  not  inconsistent  with  the  constitution  itself.  But  stat.  25  March,  1844,  is 
not  inconsistent  *with  the  constitution  ;  it  is,  therefore,  in  force :  it  declares  that  the  reg- 
ister of  the  land  office  shall  hold  office  for  a  certain  term :  the  respondent  was  appointed 
under  that  statute ;  his  term  has  not  yet  expired  :  he  has,  therefore,  a  right  to  the  office, 
and  that  right  is  guaranteed  by  art  143,  since  his  office  is  not  one  of  those,  the  tenure  of 
which  is,  in  terms,  altered  by  the  constitution.     lb. 

12.  The  peaceful  changes,  so  often  effected  by  new  constitutions  in  the  combined 
republics  of  our  political  confederation  are  not  revolutionary  in  character,  nor  to  be 
assimilated  to  a  foreign  conquest,  changing  the  allegiance  of  the  citizen  or  destroying 
the  sovereignty  of  the  state.  They  are  mere  changes  introduced  from  time  to  time  into 
the  administrative  details  of  a  government  always  essentially  the  same,  because  always 
the  government  of  the  people.  The  sanction  of  law,  and  the  rights  of  persons  are  only 
so  fiar  disturbed,  as  the  constitution,  newly  adopted,  contains  declarations  inconsbtent 
with  particular  statutes  or  particular  rights.     Jb.  et  Id. 

13.  Although  officers,  commissioned  before  const  1852,  were,  upon  its  adoption,  to 
hold  —  not  until  the  expiration  of  their  respective  terms  of  office,  but  only  until  new 
appointments,  under  the  new  government,  such  new  appointments  were  to  be  made  con- 
stitutionally ;  otherwise  the  incumbents  would  continue  in  office.  State  ex  reL  Baum- 
bach V.  Dubuc,  9  A.  237.     Infra,  (d).  No.  8. 

14.  The  object  of  art  145  const  1852,  was  to  prevent  the  governor,  elected  under  the 
old,  from  making  appointments  under  the  new,  constitution,  after  it  had  gone  into  opera- 
tion, and  during  the  interval  before  the  installation  of  the  new  governor.     lb. 

15.  For  const.  1852,  art.  149,  see  Clerks  op  Court,  II.  Na  8. 

(c)  Legislative  Department  and  its  Powers, 

1)  In  General, 

1.  A  suspension  of  legal  proceedings  by  any  other  than  legislative  authority,  either 
of  the  state  or  general  government,  is  unconstitutional  and  void.  Const.  1812,  art.  VI. 
sec.  17.  The  power  of  repealing  a  law,  and  that  of  suspending  it,  which  is  a  partial 
repeal,  are  legislative  powers.     Johnson  v.  Duncan,  3  M.  531. 

2.  The  legislature  may  grant  exclusive  privileges  to  those  employing  their  capital 
and  labor  in  enterprises  useful  to  the  public.  Pontchartrain  R.  Co.  v.  Orleans  Nov.  Co^ 
15  L.  404. 

3.  The  legislature  may  prohibit  foreign  corporations  from  contracting  in  the  state ; 
but  until  it  do,  contracts  so  made  will  be  enforced.  Frazier  v.  WiUcox,  4  R.  517.  Cor- 
porations, II.  (a).  No.  6. 

4.  Every  government  has  the  right  to  establish  and  regulate  the  rights  of  property 
in  things  within  its  jurisdiction,  as  the  public  interest  may  require ;  whether  the  prop- 
erty be  real  or  personal,  movable  or  immovable.  7  R.  482;  2  A.  877,  599.  Dona- 
tions, VI.  (f),  Nos.  10,  et  al.  Trust,  II.  (a).  Privilege,  III.  (c),  2),  c.  Aliens, 
No.  9.    Slaves,  I.  (b),  1),  No.  4. 
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5.  It  was  deemed  Qnnecessarj  to  insert  in  the  const.  1812,  any  restriction  on  the  legis- 
ktare  with  regard  to  religious  freedom,  as  it  had  already  been  settled  by  solemn  com- 
pact between  the  original  states  and  the  people  of  the  territory,  unalterable  but  by 
commoo  consent,  ander  act  of  congress  2  March,  1805,  and  in  conformity  with  the  or- 
dinance of  13  July,  1787,  that  religious  freedom,  in  its  broadest  sense,  should  form  the 
basis  of  all  laws,  constitutions,  and  governments,  which  forever  afler  might  be  framed 
within  said  territory.     St.  Louis  v.  Mane,  8  R.  52.     Infra,  (f),  No.  1. 

6.  The  legislature  of  this  state,  unlike  congress,  which  can  do  nothing  that  the  federal 
oon$titation  does  not  authorize,  may  do  every  thing  that  the  state  constitution  does  not 
prohibit  Bozant  v.  Canvphell,  9  R.  411  ;  Hunsicker  v.  Briscoe,  T2  A.  169.  Infra,  3), 
A,  No.  11 ;  4),  No.  7  ;  (e),  2),  Nos.  6,  8.     Taxes,  II.  (b),  2),  a.  No.  2. 

7.  Government  is  not  instituted  for  the  community  alone,  but  individuals  also,  and 
the  legislature  may  suspend  the  operation  of  a  general  law  in  favor  of,  or  against,  an 
iodlTidoal.     Bozant  v.  Campbell,  9  R.  411. 

8.  The  legislature  cannot  restrain  the  powers  of  its  successors.  Gillespie  v.  JEVeeman, 
7  A.  350 ;  Renthorp  v.  Bourg,  4  M.  136.     New  Orleans,  IL  (f),  No.  8. 

9.  The  object  of  organized  society  —  of  government  —  is  to  provide  for  the  general 
welfiire,  and,  bj  the  collective  power  of  the  whole,  to  achieve  those  great  enterprises  to 
which  individual  effort  is  unequal.  To  this  end,  it  is  the  duty  of  the  state,  as  it  has  the 
power,  to  administer  justice ;  to  protect  the  inhabitants,  as  far  as  possible,  from  great 
eaiafoities,  such  as  the  overflow  of  rivers,  or  the  sea,  or  from  famine ;  to  provide  for 
the  general  health  by  regulations  to  prevent  the  introduction  and  spread  of  plagues 
and  eoDtagious  diseases,  to  drain  insalubrious  marshes  in  the  neighborhood  of  large 
cities,  and  to  abate  nuisances.  Matter  of  N.  0.  Draining  Co,,  11  A.  338.  Infra^  3),  A, 
No.  11. 

10.  For  the  xndigihiUty  to  office  of  the  trustees  ofpuUic  moneys  until  acquittance  there- 
o/,  const.  1812,  art.  IL  sec.  23;  const  1845,  art.  30;  const.  1852,  art.  28;  see  Taxes, 
UI.  (c),  2),  No.  8. 

11.  For  the  elective  franchise,  see  Elections  by  the  People. 
See  act  15  March,  1855,  No.  326,  relative  to  the  general  assembly. 

2)  Conditions  and  Forms  of  Legislation. 

1.  Conditional  legislation  is  not  unconstitutional.  So,  stat.  12  March,  1852,  authoriz- 
ing political  corporations  to  levy  taxes  for  works  of  internal  improvement,  if  approved 
by  a  majority  of  the  voters  who  are  to  bear  the  burden,  is  not  inconsistent  with  the  spirit 
of  representative  government  nor  repugnant  to  the  constitution.  Police  Jury  v.  McDon- 
o^y  8  A.  341  ;  New  Orleans  v.  GraiUie,  9  A.  562 ;  New  Orleans  v.  St.  Homes,  lb. 
574. 

2.  Several  instances  of  such  conditional  legislation  are  to  be  found  in  our  statute  books, 
relating  to  the  removal  of  the  seat  of  justice  from  one,  to  another,  part  of  a  parish,  and 
submitting  the  question  to  the  vote  of  the  people  of  the  parish.  Stats.  1839,  No.  18 ; 
1842,  Na  108  ;  1843,  No.  130;  1848,  No.  40;  and  those  respecting  the  consolidation 
of  the  monicipalities  of  New  Orleans,  stats.  1850,  Nos.  202,  241 ;  lb. 

3.  For  the  mode  of  enacting  and  promulgating  laws,  and  their  validity  cu  affected  by 
their  title  and  unity,  under  const.  1845,  art.  118 ;  const.  1852,  art.  115  :  and  for  the  con- 
ttitutumal  prohihition  against  the  amendment  of  laws,  under  art.  119,  const.  1845 ;  art. 
116,  centt  1852,  by  reference  to  their  title,  see  Laws,  I.  UI.  (b). 

4.  For  the  prohibition  against  the  adoption  of  any  system  of  laws  by  general  reference 
thereto,  const.  1812,  art.  IV.  sec-  11  ;  const.  1845,  art.  120 ;  const.  1852,  art.  117 ;  see 
JW/hi,  (e),  1),  No.  3.    Criminal  Law,  I.  No.  13.    Laws,  VIII.  No.  4. 

3)  CmttOuiiomal  Protection  of  Vested  Rights  and  ConventUmd  Obligatums ;  and  herein  of  ex.  post  facto 

Laws, 

▲.  In  General. 

1.  The  contract,  as  between  the  parties,  takes  its  character  and  receives  its  obliga- 
nons  from  the  law  in  force  at  the  time  it  is  made ;  and  the  rights  acquired  under  it  can- 
not be  afiected  by  a  subsequent  repeal  of  the  law.  Amaud  v.  Amaud,  3  L.  337;  Do- 
^n  V.  Ccircn,  lb,  407.  Laws,  II.  (c)  ;  III.  (a),  Nos.  8,  14.  Obligations,  VI. 
(a),  l!io.  3.     Bills  and  Notes,  XIV.  (b).  No.  18. 

2.  Any  law  imposing  conditions  not  in  the  contract  when  made,  or  dispensing  with 
those  that  were,  'n  unconstitutional.     Bowlett  v.  Shepherd,  4  L.  94. 

3.  The  legislature  cannot,  perhaps,  add  to  the  obligations  which  flow  from  a  contract 
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at  the  time  it  is  made,  or  abridge  any  rights  it  confers.    State  ex  reL  Culbertion  v.  Judge, 
12  L.  352. 

4.  So,  acquired  rights  and  existing  contracts  cannot  be  affected  by  subsequent  legisla- 
tion ;  but  as  to  remedies,  forms  of  proceeding,  and  limitation  of  actions,  a  different  prin- 
ciple applies,  and  the  legislature  may  modify  them.    Ih,     Infra^  c.  No.  2. 

5.  The  legislative  grant  of  a  privilege  to  raise  money  by  lottery,  without  fixing  any 
limit  as  to  time,  may  be  restricted  by  a  subsequent  law,  before  any  rights  have  been 
acquired  under  the  first.  The  permission  to  draw  a  lottery  is  not,  per  <e,  a  contract ; 
and  until  it  be  accepted,  and  rights  be  acquired  under  it,  is  entirely  within  legislative 
control.     Davis  v.  Caldwell,  2  R.  271. 

6.  The  legislature  cannot,  after  the  creation  of  a  debt,  interfere  to  disturb  the  relation 
between  creditor  and  debtor,  or  the  relative  rank  of  crcdifors  inter  sese.  Two  creditors, 
who  stood  equal  originally,  having  an  equal  right  to  be  paid,  must  forever  remain  equal, 
notwithstanding  any  legislative  act  apparently  sanctioning  a  different  doctrine.  Atcha- 
falaya  E.  Co.  v.  Bean,  3  R.  415. 

7.  A  law,  having  no  relation  to  crimes  and  penalties,  is  not  an  ex  post  facto  law.  Mu- 
nicipality No,  One  v.  Wheeler,  10  A.  745.     Infra,  c,  No.  2. 

8.  The  establishment  of  the  seat  of  justice  in  the  different  parishes  of  the  state  is  an 
act  of  sovereignty,  at  all  times  under  the  control  of  the  sovereign,  and  the  change  of  tliat 
place  cannot  give  rise  to  an  action  of  damages.     Megret  v.  Vermillion,  10  A.  670. 

9.  But  where,  in  consideration  of  the  establishment  of  the  seat  of  justice  on  a  place 
owned  by  plaintiff,  he  donates  land  and  a  court-house  to  the  police  jury,  and  anodier 
location  is  immediately  after  chosen,  plaintiff  may  perhaps  claim  back  the  property 
donated.     lb, 

10.  By  its  charter  the  New  Orleans  Draining  Company,  incorporated  with  the  exclu- 
sive right  to  drain  the  swamp  lands  in  the  rear  of  New  Orleans,  was  empowered,  through 
the  formality  of  a  judicial  inquiry  and  a  judgment  of  homologation,  to  levy  a  forced  and 
pro  rata  contribution  upon  all  the  lands  drained,  upon  which  it  was  entitled  to  hold,  and 
by  extraordinary  process  to  enforce,  a  mortgage  to  secure  the  reimbursement  of  its 
expenditures  with  interest.  And  this  mortgage  was  to  take  precedence  of  all  other 
mortgages,  and  to  operate  by  anticipation,  by  being  inscribed  when  the  work  was  com- 
menced, tor  an  indefinite  amount.  No  profit  was  to  be  derived  by  the  company,  the 
reimbursement  of  whose  actual  expenditures  was  the  measure  of  contribution.  Afier 
many  years  of  operation,  during  which  no  opposition  was  .made  by  the  proprietors,  to 
whom  the  work  proved  eminently  beneficial,  the  company  sought  to  enforce  its  claims 
against  the  land.  Belcl,  that  it  was  authorized  so  to  do  by  its  charter,  in  which  there 
was  nothing  unconstitutional.  Matter  of  N.  O.  Draining  Co,,  11  A.  338.  Corpora- 
tions, X.  (s). 

11.  The  legislature  is  supreme  in  all  respects  save  where  restricted  by  the  constitu- 
tion ;  Supra,  1),  No.  6  ;  and  had  authority  to  create  the  company  and  to  confer  on  it  the 
powers  of  its  charter,  unless  restrained  by  some  constitutional  inhibition.  If  the  legis-  i 
lature  had  the  power  —  as  it  has.  Supra,  1),  No.  9  —  to  drain  the  swamps  in  the  rear  ' 
of  the  city  directly  by  its  own  agents,  it  had  the  power  to  do  it  through  a  company 
created  for  that  purpose.  lb.  Taxes,  II.  (b),  2),  b.  New  Orleans,  II.  (d),  1). 
Nos.  5,  11. 

1 2.  The  property  drained  has  been  so  far  benefited  as  to  be  increased  in  value  more 
than  the  cost  of  the  work  assessed.  Were  it  otherwise,  the  property  of  each  proprietor, 
to  the  extent  of  the  difference  between  the  increased  value  and  the  cost  of  the  work 
assessed  to  him,  would  be  taken  for  a  purpose  of  public  utility,  without  adequate  com- 
pensation, and  consequently  there  would  be  a  violation  of  art.  105,  const.  1852.     lb. 

1 3.  Spofford,  J.,  concurring.  Perhaps  a  court  may  arrest  legislative  action,  although 
not  directly  or  impliedly  unconstitutional;  Such  a  stretch  of  judicial  |»ower,  however, 
can  be  exercised  only  in  fiagrant  cases  of  wrong.  And  such  is  not  the  case  at  bar ;  on 
the  contrary  there  is  a  strong  equity  in  favor  of  the  company.  Without  legislative  inter- 
vention the  work  could  not  have  been  achieved.  Nor  was  it  any  greater  tyranny  for 
the  legislature  to  do  this  thing  through  a  company,  than  it  would  have  been  tyranny  for 
a  majority  of  proprietors  to  do  it  under  legislative  sanction.  The  company  claims  only 
reimbursement  for  actual  expenditures  as  the  measure  of  contribution.  lb.  Infra,  (e), 
2),  No.  8. 

14.  The  work  has  been  eminently  beneficial  to  the  proprietors,  with  whose  acquies- 
cence and  full  knowledge  it  has  been  carried  on  for  many  years ;  but  they  sought  no 
protection  from  the  courts  against  this  now  alleged  interference  with  private  righU. 
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Under  such  circumstances,  a  mere  negoHorum  gestor  would  be  entitled  to  reimbursement, 
C.  C.  2278 ;  and  the  company  cannot  be  put  in  dtu-iori  casu,  because  acting  with  legis- 
lative warrant ;  although  this  equity  would  yield,  if  the  charter  were  unconstitutional, 
which  it  is  not,  lb.  et  Id,  Evidence,  XII.  (f ),  No.  19.  Taxes,  II.  (b),  2),  b,  Nos. 
Il^dieq,    Quasi  Contracts,  I.  No.  18. 

15.  Buchanan,  J.,  dissenting.  The  inscription  by  anticipation  of  a  mortgage  for  an 
undefined  amount  is  a  divestiture  of  vested  rights,  for  it  must  render  all  property  thus 
situated  unsaleable,  in  the  interval  between  the  inscription  of  the  decree,  creating  the 
mortgage,  before  the  work  is  undertaken,  and  the  homologation  of  the  assessment  and 
tableau  of  contribution  afler  the  work  is  completed.     lb, 

16.  The  superiority  given  by  the  charter  to  the  mortgage  of  the  company  over  all 
other  mortgages,  is  a  provision  divesting  vested  rights  and  impairing  the  obligation  of 
contracts.    lb.  et  Id. 

17.  An  administrator  cannot  complain,  that  the  homestead  act  of  1852,  No.  255,  is 
unconstitutional  in  violating  the  obligation  of  a  marriage  contract,  executed  before  its  pas- 
sage. The  legislature  can  change  or  regulate  the  order  of  descents ;  if,  in  doing  so,  in 
this  case,  a  contract  be  violated,  it  is  not  with  the  administrator  or  creditors  of  the  de- 
ceased, but  only  the  husband  and  wife,  or  their  heirs,  and  they  are  claiming  under  the 
act    Succession  of  Aaron,  11  A.  671. 

18.  Art  105,  const.  1852,  refers  to  contracts  existing  at  the  time  of  the  law,  but  does 
not  restrict  the  legislative  power  to  regulate  future  contracts.  The  law  in  force  at  the 
time  enters  into,  and  forms  a  portion  of,  the  contract,  which,  if  made  in  violation  of  such 
law,  can  have  no  valid  existence.  GuiUotte  v.  New  Orleans,  12  A.  432.  Obligations, 
VI.  (a),  No.  3. 

19.  So,  a  municipal  ordinance,  fixing  the  price  of  bread,  and  prescribing  certain  regu- 
lations as  to  the  size  of  the  loaves,  the  places  and  hours  of  their  sale,  etc.,  violates  neither 
art  105,  nor  art.  123,  const.  1852;  for  no  man  has  a  vested  right  to  furnish  a  certain 
part  of  the  population  with  bread  ;  and  no  tax  is  levied  upon  the  baker,  as  no  part  of 
the  price  of  the  bread  goes  into  the  public  treasury,  and  it  is  entirely  optional  with  him, 
to  sell  his  flour,  or  bake  it,  or  pursue  some  other  vocation.     lb. 

20.  When  a  legacy^  burdened  with  a  lawful  charge  under  a  will,  valid  by  the  laws  of 
the  state  where  made,  is  accepted  there,  a  contract  is  created,  from  whose  implied  obli- 
gation to  comply  with  the  conditions  of  the  will,  neither  the  state  where  the  obligation  is 
contracted,  nor  any  other  state,  can,  under  the  federal  constitution,  absolve  the  obligor  by 
subsequent  legislation,  [^or  by  the  application  of  the  precedent  legislation  of  a  state  other 
than  that  where  the  obligation  was  created  and  into  which  the  obligor  has  subsequently  re- 
morerf?]      Graves  v.  Nutt,  13  A.  117. 

21.  The  destruction  of  property  is  as  much  a  divestiture  of  vested  rights,  within  the 
intendment  of  const.  1852,  art  106,  as  the  wresting  of  the  title  from  its  lawful  owner. 
Cash  V.  Whitmore,  13  A.  401.     Supra,  I.  No.  2. 

See  Taxes,  II.  (b),  1),  No.  3.  Vested  Rights.  New  Orleans,  II.  (g),  5,  Nos. 
11,  12,  13.  Slaves,  I.  (b),  3).  Things,  II.  (b),  2).  Servitudes,  II.  (a),  2),  c, 
No.  2.    Insolvenct,  XIII.  (c).     Respite,  No.  10.     Marriage,  XV.  (a). 

B.  Laws  affecting  the  Charters  of  Corporations. 

1.  If  an  act,  amending  the  original  charter  of  a  bank  involve  the  destruction  of  a  vested 
right,  or  impair  an  obligation,  it  will  be  declared  void.  Boisdere  v.  Citizens*  Bank,  9  L. 
511.    Corporations,  X.  (i),  No.  10. 

2.  When  a  corporation  is  the  mere  creature  of  legislative  will,  established  for  the 
general  good,  and  endowed  by  the  state  alone,  the  legislature  may,  at  pleasure,  modify 
its  charter  ;  for  there  is,  then,  but  one  party  affected,  the  government,  and  so  no  violation 
of  a  contract.     MontpeUer  Academy  v.  George,  14  L.  395. 

3.  But  where  individuals  are  incorporated,  as  trustees  of  an  academy,  with  perpetual 
succession,  and  power  to  acquire  property  by  donation  or  otherwise,  such  a  charter  is  in 
the  nature  of  a  contract,  which  cannot  be  altered  by  a  subsequent  act  of  the  legislature, 
contrary  to  the  wishes  of  the  corporators.  lb.;  Boykin  v.  Shaffer,  13  A.  129.  New 
Orleans,  XL  (e),  2),  No  18. 

4.  The  Stat.  21  February,  1840,  §  7,  of  Mississippi,  which  declares  that  "it  shall  not 
be  lawful  for  any  bank  in  that  state  to  transfer  by  indorsement,  or  otherwise,  any  notes, 
bills  receivable,  or  other  evidence  of  debt,"  did  not  impair  any  obligation  contained  in 
the  charter  of  the  Planters'  Bank  of  Mississippi,  and  does  not  violate  the  federal  consti- 
tution.    Byde  v.  Planters'  Bank,  8  R.  416. 
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5.  The  statute  does  not  impair  the  obligation  of  any  contract  existing  betveen  the 
bank  and  its  debtors.  It  modifies  the  capacity  of  the  bank  to  cede  to  another  the  right 
to  enforce  such  contracts.  Nor  can  the  bank  be  said  to  have  any  vested  right  to  make 
such  a  transfer,  resulting  from  any  contract  with  the  state*     Ih, 

6.  The  capacity  of  contracting  is  generally  within  the  power  of  the  legislature  in  ref- 
erence to  future  contracts ;  and  remedies  may  be  modified  at  its  will.     Ih, 

7.  Art  109  const.  1845,  and  art.  I.  §  10  const.  U.  S.  apply  only  to  contracts,  or 
vested  rights  of  individuals,  or  private  corporations,  and  not  to  municipal  corporations 
established  for  public  purposes,  which  are  entirely  subject  to  the  legislative  will,  except 
80  far  as  the  rights  of  third  persons  may  be  affected  thereby.  1  A.  162;  3  A.  294;  5 
A.  664;  12  A.  515.     Taxks,  II.  (c),  No.  7. 

8.  The  stilt.  4  May,  1847,  No.  192,  created  a  sinking  fund  for  each  of  the  manicipali- 
ties  of  New  Orleans  to  be  deposited  in  the  Bank  of  Louisiana  and  appropriated  to  the 
payment  of  specific  debts.  The  creditors  thus  acquired  a  vested  right  in  the  fund,  which 
was  deposited  under  a  valid  contract  of  pledge  in  their  favor ;  the  depositary  selected 
formed  a  substantive  part  of  the  contract ;  and,  therefore,  stat.  20  March,  1850,  No.  203, 
abolishing  the  fund,  and  authorizing  a  board  of  liquidators  to  take  possession  of  its  assets, 
was  in  conflict  with  const.  1845,  art.  109,  and  the  federal  constitution.  The  legislature 
could  not,  as  a  matter  of  administration,  change  the  depositary  ;  and  though  the  act  did 
not  assume  to  affect  the  obligation  to  pay  the  debts,  yet  it  ordered  the  board  to  extinguish 
the  debts  without  discriminating  among  the  creditors.  Board  of  Liquidators  v.  Mwuei* 
paUty  No.  One,  6  A.  21. 

9.  Although  a  charter  contain  no  provision  for  the  liquidation  of  a  corporation  in  case 
of  its  dissolution,  the  omission  may  be  supplied  by  subsequent  legislation,  without  impair- 
ing the  obligation  of  the  contract  between  the  state  and  the  corporators,  conceding  the 
charter  to  be  such.     Haynes  v.  Carter,  9  A.  265.     Corporations,  YIII.  (b),  Na  9. 

c.  Remedial  Laws,  and  those  affecting  Accessory  Rights. 

1.  The  act  18  December,  1814,  (acts  of  1815,  No.  11,)  suspending  judicial  pro- 
ceedings from  that  date  until  the  1st  May  following,  at  the  period  of  the  British  invasion 
of  Louisiana,  was  not  unconstitutional.  Although  a  law,  destroying  or  impairing  the 
remedy,  hn  as  unconstitutional  as  one  affecting  the  right  in  the  same  manner,  and  a  law, 
procrastinating  the  remedy,  generally  speaking,  destroy  part  of  the  right  —  for  qui  tardius 
solvit,  minus  solvit  —  yet,  an  act,  retarding  the  payment  of  debts,  is  not,  under  all  circum- 
stances, unconstitutional.  The  object  of  the  statute  in  question  was  to  prevent  the  ill 
administration  of  justice,  and,  whilst  beneficial  to  parties  litigant,  was  conducive  to  the 
public  safety.  Sidits  poptUi  suprema  lex,  Johnson  v.  Duncan,  3  M.  530.  Obliga- 
tions, VI.  (a).  No.  2. 

2.  A  law,  conferring  the  right  of  suing  for  a  debt  previously  contracted,  is  not  unoon- 
stitutional.  It  creates  no  new  penalty  for  an  act  or  offence  previously  committed,  and 
so  is  not  an  ex  post  facto  law  ;  while,  so  far  from  tending  to  impair  any  obligation,  arising 
from  a  contract,  or  quasi  contract,  it  is  declaratory  of  the  means  by  which  it  may  be  en- 
forced.    PoUce  Jury  v.  McDonogh,  7  M.  8.     Supra,  a,  Nos.  4,  7. 

3.  The  obligation  of  a  contract  is  that  which  the  law  in  force,  when  the  contract  is 
made,  obliges  the  parties  to  do  or  not  to  do ;  the  remedy,  the  legal  means  to  carry  it  into 
effects  A  subsequent  law,  which  exempts  all,  or  even  part,  of  the  debtor*s  property  from 
execution,  would,  therefore,  be  unconstitutional.     Sabaiier  v.  Creditors,  6  N.  S.  589. 

4.  The  legislature  cannot  interfere  with  a  contract  by  which  the  debtor  makes  a  part 
of  his  property  liable  in  the  first  instance,  as  in  case  of  a  special  mortgage.     lb. 

5.  A  lien  given  by  law  at  the  time  a  contract  is  made,  e.  g,  that  of  the  depositor  on 
the  deposit,  cannot  be  destroyed  by  a  subsequent  law,     lb, 

6.  The  legislature  cannot  change  a  legal  obligation  into  a  moral  one,  nor  a  privileged, 
into  an  ordinary,  creditor.     lb  ;  Johnson  v.  Duncan,  3  M.  530. 

7.  The  state  may  relinquish  her  rights  as  mortgagee  under  a  contract,  but  cannot 
affect  those  of  individuals.     Bell  v.  Haw,  8  N.  S.  245. 

8.  Under  const  1812,  art.  VI.  sec.  21,  no  acquired  rights  or  existing  contracts  can  be 
affected  by  subsequent  legislation ;  otherwise  as  to  remedies  and  forms  of  prooeedtog; 
Baldwin  v.  BenneU,  6  R.  309. 

9.  Whatever  relates  to  the  manner  of  conducting  and  trying  a  suit,  (litis  ordinaito^) 
is  always  within  the  control  of  the  legislature.     lb. 

10.  So,  Stat.  10  February,  1841,  §  17,  No.  16,  which  declares  that  the  cases  then 
pending  before  certain  courts,  ^  shall  be  stricken  from  the  jury  docket,  unless  the  com- 


CONSTITUTION,  11.  (c),  4).  271 

pensaftion  fixed  bj  that  act  be  advanced  bj  the  party  demanding  a  trial  bj  jurj/'  is  not 
aooonstitutional.     lb, 

11.  It  would  seem,  that  stat.  24  February,  1844,  of  Mississippi,  by  which  a  clerk  ia 
enabled  to  seize  and  sell  a  judgment  for  payment  of  his  cost:},  violates  art.  1,  sec.  10, 
const.  U.  S.  The  judgment  debtor  can  always  provoke  a  sale,  and,  by  purchasing 
the  judgment  against  himself,  extinguish  it :  and  thus,  by  the  fulfilment  of  the  incidental 
and  superadded  obligation  of  paying  costs,  relieve  himself  from  the  pnncipal  one,  though 
sanctioaed  by  a  solemn  judgment.  Sheleden  v.  Miller^  9  A.  187 ;  Bantz  v.  Jzod^  14  A. 
191. 

12.  The  stat  17  March,  1852,  No.  255,  by  which  a  certain  sum  is  donated  to  the 
widow  and  minors  of  deceased  persons,  before  any  creditors  can  be  paid,  violates  no 
vested  right  of  one,  who  had  leased  premises  to  the  deceased  after  the  act.  The  contract 
was  made  subject  to  it,  and  the  contingency  of  the  lessor's  privilege  being  frustrated  by 
the  happening. of  the  event  contemplated  in  the  statute.    Succession  ofLanzetti,  9  A.  329. 

13.  When  the  interest  of  the  deceased  in  the  unexpired  term  of  his  lease  is  sold,  the 
purchaser  takes  it,  subject  to  the  payment  of  the  monthly  rent.  The  value  of  the  right 
of  occupation  belongs  to  the  tenant,  not  the  landlord,  and  this  is  the  right  bought  and 
paid  for.  The  price  thus  obtained  is  an  asset  of  the  succession,  to  which  the  privilege 
of  ace  17  March,  1852,  attaches.  lb,  Privileoe,  I.  (c).  Lease,  I.  (e),  Nos.  14, 
15, 16. 

14.  Whether  the  legislature  can  fix  the  return  day  of  an  appeal  in  any  special  cause 
or  Dot,  even  before  it  is  submitted  to  the  appellate  court,  stiil,  the  action  of  the  court  on 
amotion  to  dismiss,  because  the  transcript  has  not  been  seasonably  filed,  cannot  be 
affected  by  a  subsequent  act  fixing  the  return  day.  The  legal  rights  of  parties  in  a 
special  case  already  under  advisement  are  beyond  legislative  control.  Lanier  v.  GaUa- 
Uu,l3A.  175. 

15.  Judicial  mortgages  are  the  mere  creations  of  law,  and  form  no  part  of  the  contract, 
upon  which  the  judgment  is  based.  A  law,  which,  like  stat.  20  March,  1858,  No.  308, 
provides,  that  no  inscription  of  a  judgment  against  the  city  of  New  Orleans  shall  operate 
as  a  judicial  mortgage,  does  not  impair  the  obligation  of  contracts,  and  so  is  not  uncon- 
stitatKMud.     New  Orleans  v.  Holmes,  13  A.  502. 

See  Pkkscbiption,  IV.  (d),  2),  No.  13. 

4)  Delegation  ofPoum"  to  Subordinate  Corporations. 

1.  The  oonstitntion,  in  distributing  the  executive,  legislative,  and  judicial  powers,  has 
reference  to  the  state  at  large;  and  a  law  granting  to  corporations  the  exercise  of  subor- 
dinate legislation  within  a  particular  district  over  its  members,  and  in  regard  to  their 
rights  and  duties  as  corporators,  and  a  law  rendering  a  corporation  judge  of  the  validity 
of  the  election  of  its  members,  and  prohibiting  courts  of  justice  from  interfering,  are  not 
iBcoDstitutional.    New  Orleans  v.  Morgan,  7  N.  S.  5.     Corporations,  III.  No.  15. 

2.  Art.  121,  const.  1845,  which  forbids  the  state  to  subscribe  to  the  stock  of  any  cor^ 
poration  or  joint  stock  company,  does  not  restrain  the  legislature  from  delegating  to 
municipal  bodies  authority  to  subscribe  to  such  corporation.  New  Orleans  v.  Grailhe, 
9  A.  562. 

^.  The  article,  by  its  tenor,  applies  to  a  distinct  corporate  body  —  the  state.  As  the 
constitution  speaks  of  other  corporate  political  bodies  to  be  created,  an  inhibition  to 
the  f<HiDer  is  not  to  be  extended  to  the  latter,  unless  by  necessary  implication.  And,  to 
that  end,  it  should  appear,  that  the  motives  which  dictated  the  inhibition  to  the  first  are 
equally  applicable  to  the  second.  But  the  reverse  is  true ;  and  a  power,  which,  liable 
to  abuse  when  wielded  by  the  state  at  large,  has  been  denied  to  the  one,  may,  from  the 
safety  with  which  it  may  be  exercised  by  the  local  government,  be  consistently  conceded 
to  the  other.     (Jbi  altera  ratio,  ibi  altera  lex.     lb.     Taxbs,  II.  (b),  2),  b. 

4.  Buchanan,  J.,  dissenting.  A  municipal  is  a  political  corporation,  an  emanation 
of  the  government,  with  whose  powers  it  is  partially  entrusted,  C.  C.  420,  the  creature 
of  the  legislature,  under  which  it  moves,  as  the  legislature  in  its  turn  moves  under  the 
constitution,  the  expressed  will  of  the  people.  The  delegation  to  its  creature  by  the 
legLilature  of  a  power,  prohibited  to  itself,  is  an  evasion  of  the  constitution  and  a  danger- 
oos  usurpation.  The  statute,  coextensive  in  its  operation  with  the  territory  of  the  state, 
composed  of  local  governments,  grants  to  all  a  power,  which,  when  exercised  by  each, 
becomes  a  power  exercised  by  the  aggregated  sovereignty,  to  which  the  exercise  of  that 
power  is  forbidden.  What  a  legislature  cannot  constitutionally  do  itself,  it  cannot  con- 
Btitntionallj  authorize  a  municipal  coiporation  of  the  state,  its  creature,  to  do.     Nemo 
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pltis  juris  ad  aUum  transferre  potest,  quam  ipse  hahereL    lb.    Judgment,  XV.  (a),  1), 
No.  18. 

5.  What  the  legislature  has  the  power  to  do  directly  hj  its  own  agents,  it  has  the 
power  to  do  through  the  intervention  of  a  company  created  for  that  purpose.  McUter  of 
N.  0.  Draining  Co.,  11  A.  338.     Supra,  3),  a,  Nos.  10,  11. 

6.  Art.  3,  const.  1852,  was  not  intended  to  restrict  the  general  assembly,  nor  does  it 
require  the  latter  to  legislate  upon  all  subjects,  whether  of  a  general  or  local  nature,  nor 
forbid  it  to  delegate  such  part  of  its  legislative  power  to  inferior  jurisdictions,  as  may  be 
suited  to  their  immediate  wants.  Hunsicker  v.  Briscoe,  12  A.  169.  Roads  akd  Le- 
vees, II.  (a),  Nos.  6,  7. 

7.  The  only  restriction  upon  the  legislative  department,  which  is  supreme  within  its 
sphere,  is  that  prescribed  by  the  constitution.  And  there  is  nothing  repugnant  to  the 
const.  1852  in  the  acts  of  1813,  No.  40,  and  1814,  No.  24,  under  which  police  juries  are 
empowered  to  open  natural  drains,  to  fill  up  watercourses,  not  navigable,  to  construct 
artificial  drains,  etc.     Avery  v.  Police  Jury,  12  A.  554.     Supra,  1),  No.  6. 

5)  Power  of  Impeachment  emd  Removal  from  Office, 

1.  Where  an  act,  entitled  an  address,  and  enacting  the  removal  of  a  party  from  office, 
is  passed  in  the  ordinary  forms  of  legislative  acts,  and,  after  being  presented  to  the  gov- 
ernor in  accordance  with  its  provision  to  that  effect,  is  approved  and  signed  by  him,  an 
objection  of  form,  under  art.  97,  const.  1852,  upon  the  ground,  that  the  address  purports 
itself  to  remove  the  party  from  ofiice,  is  untenable.  Const.  1852,  art.  54.  State  ex  reL 
BeU  V.  Hufty,  11  A.  303.     Infra,  6),  No.  8. 

2.  The  theory  of  our  government  is,  that  ofiices  are  created,  not  for  individual  emolu- 
ment, but  the  public  good.  And  the  object  of  the  constitution  was  to  provide,  not  only 
for  the  punishment  of  official  delinquents,  which  would  involve  their  dismissal  from  office, 
but  also  a  mode  of  removing  all  civil  officers  (with  the  exception  of  governor)  again^^ 
whom  no  accusation  of  crime  could  be  made  or  sustained,  whenever  the  public  good 
should  require  such  removal.     Const.  1852,  arts.  73,  77,  133.     lb. 

3.  Sheriffs  are  removable  by  address  under  art.  97,  const.  1852,  nor  are  they  brought 
within  its  exception  by  art.  89,  under  the  title  of  impeachment.  The  removal  spoken  of 
in  art.  89  is  the  removal  incidental  to  a  trial  and  punishment ;  the  removal  spoken  of  in 
art.  97  is  that,  which  without  implying  any  criminality  in  the  party  removed,  merely 
asserts,  that  his  interests  must  yield  to  the  public  weal.     lb. 

4.  The  last  clause  in  art.  97,  const.  1852,  seems  to  refer  to  clerks  of  the  inferior 
courts,  art.  77 ;  to  commissioners  of  public  works,  art.  133 ;  and  perhaps  to  members  of 
the  general  assembly,  art.  21.  All  other  civil  officers,  saving  also  the  governor  and 
judges,  are  removable  by  an  address  of  a  majority  of  both  houses.     lb. 

5.  Any  other  construction  would  nullify  art  97.  If  the  removal,  intended  in  the  ex- 
ception of  that  article,  be  the  same  as  that  effected  by  art.  89,  the  last  under  the  title  of 
impeachment,  a  fortiori  is  it  the  same  as  that  effected  by  the  preceding  articles  of  the 
same  title.  And,  as,  under  the  articles  of  that  title,  the  possible  removal  of  all  officers  is 
provided  for,  nothing  will  remain  for  art.  97  to  operate  upon ;  the  saving  clause  will  take 
every  officer  in  the  state  out  of  its  scope ;  and  the  grant  of  power  in  the  body  of  the 
article  be  wholly  withdrawn  by  the  proviso.  It  is  impossible  thus  to  violate  the  plainest 
canons  of  interpretation,     lb. 

6.  The  omission  in  art.  97,  const  1852,  of  the  various  qualifications,  affixed  to  the 
power  of  removal  in  other  cases,  arts.  73,  77,  133,  shows,  that  the  exercise  of  the  power 
under  the  first  article  was  lefl  untrammelled  to  the  discretion  of  both  houses,  unless  in  a 
particular  case  restrained  by  a  positive  inhibition  elsewhere  in  the  constitution.     lb. 

7.  No  such  inhibition  is  found  in  art  105,  const  1852,  for  no  man  has  a  vested  right 
to  any  public  office  ;  at  least  a  sheriff  cannot  be  said  to  have,  when  the  very  tenure  of 
his  office,  under  art  80,  const  1852,  is  **  for  the  term  of  two  years,  unless  sooner  re- 
moved."    lb. 

8.  Nor  is  such  an  inhibition  found  in  art  103,  const  1852,  which  secures  to  a  party 
accused  the  right  of  being  heard.  The  unrestricted  power  of  removal  by  address  under 
art.  97  is  not  to  be  confounded  with  the  distinct,  but  concurrent,  power  of  removal  re- 
sulting from  a  successful  impeachment  or  prosecution  for  misdemeanor.  These  co- 
existing modes  of  removal,  thus  clearly  indicated  by  the  constitution,  are  fully  recognized 
by  act  15  March,  1855,  No.  304,  regulating  proceedings  in  impeachment,     lb. 

9.  One,  holding  an  existing  office  under  a  fixed  tenure,  cannot  be  removed,  nor  can 
his  regular  term  of  service  be  abridged,  by  an  ordinary  act  of  legislation,  other  than  an 
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act  abolishing  the  office.     The  mode  of  removing  officers  is  prescribed  by  the  constitu- 
tioo.    State  ex  reL  Holmes  y.  WxUx,  11  A.  439. 

6)  Legislative  Usurpation  of  JwOdal  Potoers. 

1.  The  legislature  cannot  ^x^  by  a  declaratory  act  or  otherwise,  a  construction  of  the 
constitQtion,  which  will  bind  the  judicial  department.  If  courts  occasionally  rely  upon 
legislative  construction  of  acts  of  ordinary  legislation,  it  is  because,  as  to  them,  the  legis- 
lature may  repeal,  or  modify  them,  or  settle  their  construction  in  cases  of  ambiguity,  by 
a  declaratory  act.  Cotton  v.  Brien,  6  R.  115.  Rost,  J.,  in  Parish  v.  Municipality  No. 
7W,8  A.  145. 

2.  The  legislature  cannot  take  from  a  citizen  rights  acquired  under  a  particular  law, 
nor  can  it  assume  the  duties  and  powers  of  the  judicial  department,  and  decree  how  the 
law  shall  be  administered  in  relation  to  a  particular  right.  Perry  v.  GlirUon  H.  Oo.,  11 
£414. 

3.  The  duty  of  interpreting  laws  belongs  to  the  judicial  department ;  and  it  alone  has 
aothority  to  exantine  and  decide,  when  a  civil  or  penal  obligation  has  been  violated,  and 
to  pronounce  judgment  in  the  premises,  with  such  orders  and  process  as  may  be  neces- 
sary to  give  it  force  and  effect.     3, 

4.  So,  where  a  road  constructed  by  a  company,  to  which  the  state  has  loaned  its 
bonds,  is,  on  their  non-payment,  to  become  the  property  of  the  state,  the  legislature  can- 
not pa^  a  law  declaring,  that,  the  bonds  not  being  paid,  the  road  belongs  to  the  state. 
The  question,  whether  there  be  a  forfeiture  or  not,  is  one  for  judicial  inquiry  and  de- 
cision.   3. 

5.  Certain  municipal  ordinances  of  New  Orleans,  imposing  a  tax  on  commercial 
capital,  having  been  declared  invalid,  the  legislature  passed  an  act,  authorizing  the 
futore  imposition  and  collection  of  the  tax  according  to  the  past  assessment  of  the  years 
daring  which  it  had  been  so  invalid.  Held,  that  the  act  did  not  involve  the  exercise  of 
a  judicial  function,  and  was  constitutional.  Municipality  No.  One  v.  Wheeler,  10  A. 
745.    New  Orlkans,  II.  (e),  1),  Nos.  23,  24. 

6.  Buchanan,  J.,  dissenting.  The  preamble  of  the  act  declares  its  object  to  be  the 
removal  of  doubts  upon  a  point  of  law.  So  far  as  the  future  is  concerned,  this  the  legis- 
lature could  do.  But  the  power  of  expounding  the  law,  which  includes  the  great  and 
responsible  duty  of  declaring,  whether  the  legislative  assemblies,  state  and  municipal, 
have  transcended,  in  their  past  action,  the  limits  of  their  powers,  as  defined  by  the  con- 
stitution and  laws  —  this  belongs  to  the  judiciary  alone.     lb. 

7.  Although  the  act  do  not  declare,  totidem  verbis,  that  the  municipal  ordinances  in 
existence  during,  and  which  imposed  taxes  on  capital  for,  the  particular  years  in  ques- 
tion, were  legal,  yet  has  it  done  the  same  thing  in  a  different  manner,  by  authorizing  the 
municipal  councils  to  reenact  those  ordinances,  and  by  giving  to  them,  thus  reenacted,  a 
retroactive  effect,  so  as,  in  fact,  to  render  the  former  ordinances  legal  with  a  new  date. 
Ib.ttH. 

8.  An  election  for  sheriff^,  held  5th  November,  1855,  in  the  parish  of  Orleans,  was  con- 
tested by  the  defeated  candidate  before  one  of  the  courts  of  New  Orleans  on  various 
grounds,  in  an  action,  which,  in  due  course  of  law,  resulted  in  a  judgment,  final  and  irre- 
rernble,  in  favor  of  the  candidate  returned,  who  was  accordingly  duly  commissioned  by 
the  governor.  A  few  days  afterwards,  the  legislature  passed  an  act,  in  the  ordinary  form 
of  legislative  acts,  approved  and  signed  by  the  governor,  entitled  an  address,  by  which, 
after  setting  forth  in  a  preamble,  as  the  motives  for  their  act,  substantially,  among  others, 
the  same  groands  as  those  on  which  the  election  had  already  been  judicially  contested, 
they  enacted  the  removal  of  the  successful  candidate  from  office,  an4  resolved,  that  the 
address  should  be  presented  to  the  governor.  The  defeated  candidate  was  then  ap- 
pointed by  the  governor  to  the  office.  Held,  that  the  office  had  been  constitutionally 
vacated  by  the  address,  and  constitutionally  filled  by  the  governor,  whose  appointee, 
though  judicially  defeated,  had  thus,  by  legislative  action,  become  triumphant.  State  ex 
rtl  BeU  V.  Hufty,  11  A.  304.     Suproy  5),  Nos.  1,  et  seq. 

9.  The  power  of  removing  an  officer  upon  address  of  the  two  houses  is  not  a  judicial 
power,  but  essentially  administrative.  But,  even  if  there  be  something  of  a  judicial 
character  in  the  proceeding,  it  comes  within  the  saving  clause  of  art.  2,  const.  1852,  by 
which  one  department  is  permitted  to  exercise  power  properly  belonging  to  another  in 
instances  expressly  directed,    lb. 

10.  The  judgment,  under  which  defendant  held  his  office,  could  not  bar  the  legisla- 
tore's  power  of  removal  under  art.  97.     The  question  decided  by  the  judgment  was, 
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^  Shall  defendant  receive  his  commission  ?  "  The  question  decided  hj  the  address  was, 
"  Shall  the  commission  terminate  before  tlie  expiration  of  the  two  years  ?"  In  the  one 
case,  there  were  two  contending  parties  ;  in  the  other,  there  were  none ;  a  particular  de- 
partment of  government  exercised  alone  one  of  its  prerogatives ;  there  is  here  no  element 
of  res  judicata,     lb. 

11.  The  judgment  is  not  disturbed,  but  has  had  its  full  effect.  It  gave  defendant  no 
better  title  to  the  office  than  the  returns  of  election  would  have  given,  if  there  had  been 
no  contest  The  judgment  secured  to  him  the  office  of  sheriff  for  two  years,  ^  unless 
sooner  removed."  No  verdict  and  no  judgment  could  expunge  that  condition  from  the 
tenure  of  his  office,  for  it  was  inserted  in  his  commission  by  the  constitution  itself,     lb. 

12.  The  assignment  by  the  legislature  of  its  reasons  for  exercising  a  power  within  its 
constitutional  sphere,  cannot  subject  its  action  to  judicial  revision.  As  well  might  the 
legislature  set  aside  the  final  judgment  in  this  case,  because  the  reasons  assigned  for  it 
are  lacking  in  solidity.  To  the  people  alone  are  its  representatives  accountable  for  their 
action  and  its  reasons,     lb. 

13.  Buchanan,  J.,  dissenting.  The  question  of  the  validity  of  defendant's  election 
was  a  judicial  question,  the  power  of  determining  which  belonged  to  the  judiciary  depart- 
ment, and  none  other,  unless  the  constitution  have  otherwise  directed.  It  has  not  done 
so.  Art  97  permits  nothing  of  the  kind.  Whilst  authorizing,  it  is  true,  the  removal  of 
sheriff  by  an  address,  it  does  not  authorize  tiie  legislature  to  hear  evidence  upon,  and 
judicially  decide,  the  validity  of  his  election.  And  this  is  what  the  legislature  have  done 
in  the  case  at  bar.  Arts.  1,  2,  3,  61,  const  1852  ;  act  15  March,  1855,  §§41,  45,  46, 
No.  319;  lb. 

14.  The  constitutionality  of  the  address  is  the  only  matter  at  issue ;  the  address  itself 
then  must  be  examined.  It  is  passed  in  strict  accordance  with  the  constitution  ;  it  is  an 
ordinaiy  act  of  the  legislature,  containing  a  solemn  manifesto  of  the  motives  which  have 
induced  their  exercise  of  an  exti*aordtnary  power.  Those  motives  then  are  ascertained 
from  the  most  authentic  source ;  and,  unless  exhibiting  an  unconstitutional  assumption  of 
judicial  power,  cannot,  it  is  conceded,  be  judicially  revised.     lb.  et  Id. 

15.  The  address  sets  forth  the  identical  specifications  on  which  the  relator  had  already 
contested  the  election  before  a  tribunal,  whose  decision  was  final.  Here  is  an  interference 
with  the  legal  course  of  proceedings  of  the  judiciary,  and  an  appellate  jurisdiction  exer- 
cised by  the  legislature.  The  address  itself  states,  that  the  legislature's  knowledge  is  de- 
rived from  judicial  investigations,  and  that  they  are  by  the  organic  law  the  grand  inquest 
of  the  state  —  la  Grande  Cour  W Enquete  —  for  the  protection  of  the  elective  franchise. 
But  they  are  not ;  that  function  is  confided  to  the  judiciary,  whose  prerogative  has  thus,  as 
the  address  itself  discloses,  been  unconstitutionally  invaded  by  the  legislature,  upon  the 
unconstitutionality  of  whose  act,  it  is  the  duty,  as  it  has  the  power,  of  this  court,  to  pro- 
nounce. Art  93,  const.  1852 ;  act  15  March,  1855,  No.  319 ;  act  14  March,  1855,  §  74, 
No.  120;  Ib.et  Id. 

16.  Where,  under  legislative  sanction,  two  corporations  are  consolidated,  and  their 
united  franchises  exercised  by  one,  acting  as  a  joint  company  in  behalf  of  both,  the  legis^ 
lature  cannot  decree  a  separation  without  their  assent.  Boykin  v.  Shaffer,  13  A.  129. 
Corporations,  X.  (a). 

17.  Such  an  act,  decreeing  the  separation  of  the  companies,  the  partition  of  their  joint 
interests,  and  assigning  to  each  what  each  shall  take  of  the  common  effects,  is  a  partition. 
But  the  power  to  decree  and  regulate  a  partition  is  a  judicial  and  not  a  legislative  power. 
A  decree  of  forfeiture  by  the  legislature  has  been  held  unconstitutional,  because  a  judicial 
act  And  it  is  not  less  a  judicial  act  to  settle  by  proper  evidence  the  rights  of  parties,  to 
state  their  accounts,  charge  either  with  the  payment  of  debts,  allot  to  each  his  just  portion 
of  the  common  effects,  and  decree  each  to  be  the  proprietor  of  the  part  assigned  him  in 
full  ownership.     lb. 

(d)  Executive  Department  and  its  Powers. 

1.  Under  const.  1812,  the  governor  and  senate  had  no  authority  to  remove  an  incum- 
bent, where  the  duration  of  the  office  had  been  determined  by  law,  whether  for  a  term  of 
years,  or  during  good  behavior.     Nicholson  v.  Thompson,  5  R.  367. 

2.  The  governor  had  no  right  to  remove  an  officer  during  the  recess  of  the  senate.  He 
alone  could,  in  no  case,  create  a  vacancy.  Nor  could  he  make  any  appointment  to  office, 
without  the  advice  and  consent  of  the  senate,  except  where  a  vacancy  had  occurred 
during  the  recess,  and  then  only  until  the  end  of  the  next  session  of  that  body.     3. 

3.  Neither  the  governor,  nor  the  governor  and  senate,  had  any  right  of  removal,  as 
incidental  to  their  power  of  appointment  to  office,     lb. 
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4.  Tbe  tenure  of  an  office,  which,  held  by  executive  appointment  and  having  no  term 
for  its  duration  fixed,  can  be  filled  at  the  executive  pleasure,  is  not  enlarged  by  art.  96, 
const.  1845,  which  provides,  that  ^'  the  duration  of  all  offices,  not  fixed  by  this  constitution, 
shall  nerer  exceed  four  years."  That  article  was  a  restriction  upon  the  legislature  and 
applied  to  offices,  held,  either  during  good  behavior,  or  for  a  longer  term  than  four  years. 
Slate  ex  reL  Trepagnier  v.  Orozat,  8  A.  295.     Supra,  (b).  No.  6.    New  Orleans,  IL 

5.  That  article  has  nothing  to  do  with  offices,  of  which  the  tenure,  under  the  law  cre- 
ating them,  enacted  previous  to  that  constitution,  was  during  pleasure.  Its  effect  was  to 
diminish,  not  to  augment,  the  term  of  office.  The  tenure  during  pleasure  is  the  very 
opposite  of  that  during  good  behavior.  Its  duration  is  not  susceptible  of  being  curtailed, 
because,  from  its  very  nature,  arbitrary  and  subject  to  the  will  of  the  appointing  power. 

BCCHAXAN,  J.   lb. 

6.  The  article  has  not  been  copied  in  const  1852.  The  omission  to  limit  the  duration 
of  offices  may  be  viewed  as,  in  some  sense,  a  repeal,  pro  tanto,  of  const.  1845  ;  though  it 
is  more  precise  to  consider  the  latter  instrument  as  superseded  by  the  former.  Art. 
142,  const  1852.  And  though  the  repeal  of  a  repealing  law  do  not  revive  the  first 
law,  C.  C.  23,  yet  art  96,  const  1845  never  having  repealed,  as  it  is  not  inconsistent 
with,  Stat  10  April,  1811,  No.  20,  creating  the  office  of  the  recorder  of  births  and  deaths, 
that  act  is  Qtill  in  force,  and,  under  it,  the  office  is  held  at  executive  pleasure.     Jb.  et  IcL 

7.  Under  const  1852,  art  48,  the  governor  may,  for  a  limited  time,  fill  vacancies 
occarring  during  the  recess  of  the  senate,  but  he  has  no  power  to  create  them.  State 
ex  reL  Bautnbach  v.  Dubuc,  9  A.  237. 

8.  So,  when  the  commission  of  the  inspector  of  weights  and  measures  for  New  Or- 
leans, who>e  term  of  office  was  two  years,  stat  1  June,  1846,  §2,  No.  122,  had  not 
expired  upon  the  adoption  of  const  1852,  the  governor,  elected  under  the  latter,  could 
not,  during  a  recess  of  the  senate,  make  a  new  appointment  The  case  of  Sigur,  Supra, 
(b),  No.  8,  was  an  appointment  with  the  advice  and  consent  of  the  senate,  and  herein 
lies  the  distinction  between  the  two  cases.     Jb.     Supra,  (b).  No.  13. 

9.  A  court  will  not  pass  upon  the  interests  of  the  state,  unless  acting  through  officers 
recognized  as  its  representatives  by  the  constitution  or  law.  As  a  general  rule,  the  state 
appears  in  judicial  proceedings,  in  its  own  name,  and  by  its  attorney-general  or  district 
attorney.  The  power  of  judicial  appearance  involves  grave  consequences,  and,  carefully 
acrutinized  in  the  case  of  individuals,  is  not  to  be  less  jealously  guarded  in  that  of  the 
state,  whose  interests  are  the  interests  of  all  its  citizens.  Succession  of  D'Aquin,  9  A. 
400.    Supra,  L  No.  9.     Succession,  VIII..(f),  2),  b.  No.  19.     Attorney,  III. 

10.  The  governor  and  senate  cannot  forestall  the  action  of  their  successors  by  execu- 
tive appointments  to  offices,  the  term  of  which  expires  while  the  latter  hold  the  reins  of 
goTerament     Ivy  v.  Lusk,  11  A.  486. 

11.  The  term  of  office  of  a  harbor-master  in  New  Orleans  expiring,  under  const 
1845,  daring  a  year  of  legislative  recess,  the  governor,  to  avoid  an  independent  nomi- 
nation, made  an  appointment  by  anticipation,  to  take  effect  at  the  expiration  of  the 
term  then  running.  But,  before  that  time,  anew  constitution — that  of  1852  —  was 
adopted,  and  a  new  government  organized.  Held,  that  the  appointment,  in  anticipation 
^  the  vacancy  of  the  office,  was  illegal,  and  the  new  governor  might  disregard  it  and 
appoint  another  incumbent     lb.  ;  Sigur  v.  Crenshaw,  8  A.  401. 

\2.  The  power  given  by  stat  13  March,  1855,  §  9,  No.  119,  to  the  auditor  of  public 
accounts,  lo  employ  attorneys,  "  to  recover  money  due  the  state  from  any  cause  what- 
CTer,"  is  exclusive  of  the  supreme  and  district  courts  sitting  in  the  city  of  New  Orleans, 
in  which  the  state  is  represented  by  its  highest  law  officer,  the  attorney-general,  who  is 
required  to  keep  his  office  there.     Succession  of  Fletcher,  12  A.  498. 

13.  There  is  no  inconsistency  between  that  act  and  act  20  February,  1855,  No.  6, 
regulating  the  office  of  the  attorney-general.  By  the  former  the  legislature  intended 
to  provide  for  the  collection  of  moneys  due  the  state  in  parishes  or  courts,  where  it  was 
not  provided  with  an  official  representative.     lb, 

14.  So,  the  auditor  cannot  authorize  an  attorney  to  intervene  in  a  district  court  in 
New  Orleans  for  the  state  in  an  opposition  to  an  executor's  account,  in  a  succession  of 
which  tbe  state  has  been  decreed  to  be  heir ;  nor  to  appeal  from  the  judgment  therein 
rendered.  The  position  of  such  attorney  is  that  of  defendant  and  not  actor,  and  his 
appointment  wholly  illegal.     lb. 

15.  The  govenior  may  instruct  a  district  attorney  to  sue  to  annul  a  patent  for  land 
issued  by  the  state.    It  is  but  an  enforcement  of  the  laws  through  the  judiciary.     Const. 
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1852,  arte.  1,  2,  38,  55.  And  a  district  attorney  may  bring  such  suit  withont  the  gov- 
emor^s  authority.  Act  14  March,  1855,  §  8,  No.  303 ;  State  ▼.  Smith,  ISA.  424. 
Attorney,  III.  No.  6. 

16.  The  powers  and  functions  of  the  auditor  and  treasurer  of  the  state  are  distioct, 
and  to  be  exercised  by  each  within  his  sphere,  independently  of  the  other.  The  auditor 
alone  is  to  determine,  in  certain  cases,  what  chiims  are  to  be  paid ;  and  his  deeision 
cannot  be  reviewed  by  the  treasurer,  against  whom  it  is  conclusive.  The  auditor  is  to 
draw  his  warrant  according  to  the  law  prescribing  his  duties,  and  if  those  duties,  on  the 
face  of  the  warrant,  appear  to  have  been  fulfilled,  the  treasurer  cannot  say  that  they 
have  not  been.  If  the  warrant,  legal  in  form,  be  drawn  on  its  face  for  a  claim,  for  the 
payment  of  which  a  fund  has  been  appropriated,  and  of  that  fund  the  treasurer  have  in 
hand  sufficient  to  meet  the  warrant,  he  must  pay  it,  nor  can  he  refuse  to  do  so,  on  the 
ground,  that  the  amount  is  not  due,  or  that  the  auditor  has  misconstrued  the  law  in 
auditing  the  claim.  Against  the  improper  action  of  the  auditor  the  law  has  protected 
the  treasury  by  other  safeguards.  Stats.  13  March,  1855,  §§  5,  8,  10,  12,  13,  15,  25, 
No.  119 ;  15  March,  1855,  §§  5,  20,  No.  325 ;  Bommerich  v.  Hunter,  14  A.  225. 

17.  Under  stat.  19  March,  1857,  No.  191,  providing  for  the  payment  by  the  state  of  all 
expenses  of  criminal  prosecutions,  on  the  certificate  of  the  clerk  and  presiding  judge  of 
the  several  courts,  these  officers  have  exclusive  power  to  decide,  what  are  the  expenses 
intended,  and  to  direct  their  payment.  Their  certificate  is  conclusive  on  the  state  auditor, 
and  cannot  be  reexamined  by  him,  but  must  pass  as  of  course,  provided  it  show  on  its  face 
a  case  within  the  special  and  limited  jurisdiction,  of  the  exercise  of  which  it  is  the  evidence. 
If  it  do  not,  e.  g.  if  it  appear  to  be  for  fees  in  civil  suits  —  a  subject-matter  on  which  no 
certificate  is  allowed  by  law  —  the  auditor  may  refuse  to  authorize  its  payment ;  but  if 
it  do,  then  the  action  of  the  clerk  and  judge  cannot  be  revised  by  the  auditor,  whose  doty 
*^  ministerial  and  imperative  —  it  becomes  to  sanction  by  his  warrant  what  they  have 
audited  by  their  certificate.  Stat.  13  March,  1855,  §§  5, 12,  No.  119 ;  Parker  v.  Roberir 
son,  14  A.  249.     Criminal  Law,  XIX.  No.  1. 

See  stats^l5  March,  1856,  Nos.  113,  116,  authorizing  the  governor  to  fill  vacancies  in 
the  offices  of  secretary  and  treasurer  of  the  state  in  certain  cases ;  20  March,  1856,  Na 
156,  authorizing  the  secretary'  of  state  to  appoint  an  assistant ;  for  the  office  of  auditor 
of  public  accounts,  stat  13  March,  1855,  No.  119  ;  stats.  15  March,  1855,  No.  273,  rel- 
ative to  the  secretary :  No.  309,  regulating  and  defining  the  duties  of  governor ;  Na 
325,  relative  to  the  treasurer,  and  amended,  §  6,  by  stat.  19  February,  1858,  Na  16. 
Auctioneer,  No.  10. 

(e)  Judiciary  Department  and  its  Powers, 

\)  In  General, 

1.  A  court  cannot  compel  a  police  jury  to  impose  a  tax,  in  obedience  to  a  law  direct- 
ing it  so  to  do.  Claiborne  v.  Police  Jury,  7  M.  5.  Mandamus,  I.  (b),  Nos.  12, 13,  15. 
Corporations,  II.  (b).  No.  37.    Taxes,  III.  (a).  No.  3. 

2.  The  law  relative  to  amicable  compounders,  whose  award,  if  not  impeached  for  dis- 
honesty, etc.,  is  not  subject  to  revision,  is  not  unconstitutional.  The  constitutional  pro- 
vision, giving  the  right  of  appeal,  const.  1812,  art.  4,  §  2,  refers  only  to  inferior  courts  to 
be  established  for  general  purposes  by  the  legislature  ;  and  if  parties  litigant  will  choose 
their  own  judges,  under  the  sole  authority  of  law,  they  must  abide  by  the  decision  of 
such  judges  in  obedience  to  law.     Davis  v.  Leeds,  7  L.  471. 

3.  Trust  estates  cannot  be  recognized  in  this  state,  nor  the  title  to  them  enforced  by 
our  courts,  without  letting  in  all  the  law,  which  regulates  that  peculiar  tenure  of  prop- 
erty. And  the  constitutional  inhibition  to  the  legislature,  to  adopt  any  system  of  foreign 
laws  by  general  reference,  would  be  nugatory,  if  the  judiciary  assumed  the  power  to 
introduce  those  systems,  by  piecemeal,  in  such  an  insidious  manner.     Const.  1812,  art. 

IV.  sec.  11;  const.  1845,  art  120;  const.  1852,  art  117.     Rost,  J.,  in  Succession  of 
Franklin,  7  A.  395.     Trust,  I.     Laws,  VIII.  No.  4.    Things,  II.  (b),  1),  No.  14. 

4.  The  Stat  28  April,  1853,  No.  249,  providing  for  the  trial  of  recused  cases  out  of 
the  city  of  New  Orleans,  violates  arts.  81,  72,  const  1852,  and  so  is  void.    State  exrd.  — 

V.  Judge,  9  A.  62 ;  Hayes  v.  Hayes,  10  A.  642.    [Art  81,  const  1852  is  amended  by  stat 
28  February,  1860,  No.  53 ;  but  the  amendment  has  not  yet  been  rati^d,'] 

5.  Under  that  act,  when  a  judge  was  recused,  some  member  oi'  the  bar  was  to  be 
selected  by  the  parties,  or  chosen  by  lot,  to  try  and  determine  the  cause  in  place  of 
the  judge,  who  was  to  sign  the  judgment    The  constitution,  art.  81,  in  terms,  not  of  per- 
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misdoD  bat  command,  prescribes,  that  the  power  to  choose  the  judges  of  the  inferior 
courts,  when  established  by  the  legislature,  shall  be  vested  in  the  qualified  voters  of  the 
district  or  parish.  .  The  person  chosen  under  the  act  is  a  judge, />ro  kdc  vice  ;  he  is  to 
hear,  trj,  and  determine  the  cause,  the  judgment  in  which  is  none  the  less  hi^,  though 
signed  hj  the  district  judge,  who  is  but  an  instrument  to  perform  a  mechanical  duty. 
Nemo  potest  gladit  poiesUUem  sibi  datam,  vel  cufus  altenits  coercttioniSj  ad  cdium  trans- 
fern.    D.  50  L.  17  T.  70  1.     Ih. 

6.  The  act  requires  the  district  judge,  in  signing  a  judgment  which  he  never  rendered, 
to  adopt  reasons  which  he  never  gave,  or  else  give  a  judgment  without  reasons,  either 
of  wbich  violates  the  constitutional  provision  requiring  a  judge  in  all  cases  to  adduce  the 
reasons  of  his  judgment     Art  72,  const.  1853  ;  lb, 

7.  The  Stat.  18  February,  1850,  §  6,  No.  28,  authorizing  the  mayor  of  Baton  Rouge 
to  try  violations  of  municipal  ordinances,  violates  art  62,  const  1845,  which  vests  judi- 
cial power  in  a  supreme  court,  district  courts,  and  justices  of  the  peace.  Lafon  v.  Duf- 
roeq,  9  A.  350 ;  infra.  No.  18. 

8.  The  legislature  cannot  confer  the  powers  of  a  judicial  office,  constitutionally  elec- 
tive, on  one  whose  office  does  not  depend  on  the  constitution,  and  is,  in  fact,  wholly 
Dnknown  to  it     lb. 

9.  Thus ;  Stat  2  April,  1853,  No.  90,  investing  the  mayor  of  Baton  Rouge  with  the 
powersof  a  justice  of  the  peace  in  all  matters  pertaining  to  the  duties  of  his  office,  and  in 
carrying  out  the  municipal  ordinances,  violates  arts.  78,  81,  82,  const.  1852.     lb. 

10.  Under  const  1812,  parish  judges  performed  for  thirty  years  ministerial  duties  of 
the  most  opposite  and  varied  character.  Yet  these  duties  were  never  regarded  as  exe- 
cotire  in  the  sense  of  the  constitution.  They  appear  to  have  been  considered  as  minis- 
terial and  judicial,  rather  than  executive.     State  ex  reL  Webb  v.  Judge,  12  A.  405. 

11.  ]^iinisterial  duties,  whether  performed  by  the  person  exercising  the  judicial  func- 
tions or  another  officer  as  his  agent,  are  essential  to  the  very  existence  of  the  judiciary. 
It  is  by  the  aid  of  ministerial  acts  and  officers,  that  matters  are  brought  before  the  judi- 
ciary for  judgment,  and  they  are  the  hands  by  which  the  decrees  of  court  are  finally  exe- 
cuted.   Jb, 

12.  The  Stat.  15  March,  1855,  No.  200,  authorizing  married  women  to  contract  debts 
for  their  separate  advantage,  imposes  on  the  judge,  to  whom  application  is  made,  the 
daiy  of  examining  the  wife  apart  from  her  husband,  and,  af\er  ascertaining  whether  the 
proposed  transaction  be  for  her  own  benefit  or  that  of  her  husband,  he  is  to  issue  or 
withhold,  accordingly,  his  certificate  of  authorization.  Such  a  duty  is  not  confided  by 
the  constitution  to  the  executive  department.     Jb. 

Id.  The  constitution,  in  the  division  of  powers,  did  not  intend  to  confine  the  judiciary 
exclusively  to  questions  arising  under  the  laws  then  in  force,  but  left  to  the  legislature 
the  power  of  creating  other  classes  of  cases  for  the  action  of  the  courts.     Jb. 

14  A  proceeding  may  be  judicial  without  having  all  the  formal  parties  required  in  a 
regular  suit ;  e.  g.  the  naturalization  of  foreigners,  the  emancipation  of  minors,  the  ap- 
pointment of  guardians,  the  examination  and  confinement  of  lunatics,  etc.     Jb. 

15.  Under  the  code  of  1825,  a  judge  has  the  power,  as  he  had  under  that  of  1808,  to 
refuse,  or  grant  to,  a  married  woman,  his  authorization  to  pass  an  act  respecting  her 
sepante  estate,  on  citing  the  husband ;  so  that  the  act  of  1855  is  but  an  extension  of 
powers  daily  exercised  by  the  courts.  And  the  legislature  could  impose  the  duty  pre- 
scribed by  that  act  on  any  court  of  original  jurisdiction,  or  under  art.  76,  const  1852,  on 
the  clerk,  and,  probably,  on  notaries  and  other  ministerial  officers.     Jb. 

16.  The  power,  exercised  by  a  peace  officer  and  examining  magistrate,  is  not  strictly 
judicial,  but  rather  ministerial  or  administrative.  A  justice  of  the  peace  acts  judicially, 
when  be  convicts  and  sentences  an  offender,  or  gives  judgment  for  a  sum  of  money ; 
ministerially,  in  hearing  charges  against  oflTenders,  issuing  warrants,  examining  witnesses, 
bailing  or  committing  for  trial,  etc     Jdiaguire  v.  Hughes,  13  A.  281. 

17.  The  const  1852,  art  61,  const.  1845,  art.  62,  does  not  restrain  the  legislature 
from  conferring  on  the  mayors  of  towns  the  usual  police  and  ministerial  powers  of  jus- 
tices of  the  peace.  They  cannot  be  judges,  to  try  civil  causes,  or  pass  finally  upon 
alleged  offences,  but  they  may  act  as  committing  magistrates,  with  all  provisional 
powers  to  preserve  the  good  order  and  police  of  their  respective  towns.  They  are  not 
judges,  but  quasi  justices  of  the  peace,  having  their  ministerial,  but  not  their  judicial, 
powers.     Jb. 

18.  So,  Stat.  2  April,  1832,  No.  74,  incorporating  the  town  of  Jackson,  and  authoriz- 
ing  the  mayor,  thereby  made  ex  officio  a  justice  of  the  peace,  to  arrest  offenders  in  the 
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same  manner  as  the  latter  could  do,  was  not  impaired  bj  the  constitations  either  of  1845 
or  1852.  LafofCt  case,  suproy  No.  7,  so  far  as  inconsistent  with  this  conclusion,  must  be 
considered  overruled.     IL 

19.  For  the  style  of  process  and  criminal  prosecutions^  etc,,  consL  1812,  art  IV.  §  6; 
const.  1845,  art  69;  const  1852,  art.  71 ;  see  Criminal  Law,  VI.  (b),  Nos.  2,6; 
Taxes,  III.  (c),  4),  No.  4.     Execution,  I.  No.  6.     Citation,  I.  No.  1. 

20.  For  the  courts  in  which  the  judiciary  power  is  vested,  and  for  the  appeOate  juris- 
diction of  the  supreme  courts  const  1812,  art  IV.  §§  1,  2,  4;  const  1845,  arts.  62,63; 
const  1852,  arts.  61, 62 ;  see  Appeal,  I.  Courts,  II.  Criminal  Law,  XVL  Taxes, 
n.  (b),  l),No.  4. 

21.  For  art,  71,  const.  1845,  forbidding  any  allowance  by  tvay  of  fee  in  any  suit  or 
proceeding,  see  Courts,  I.  No.  7.     Summary  Process,  II.  Na  30. 

22.  For  the  office  of  district  attorney,  const.  1852,  arts.  74,  83  ;  see  Attornet,  IIL 
Clerks  of  Court,  II.  No.  15.     Criminal  Law,  II.  Nos.  8,  6,  7. 

23.  For  the  election  of  judges  of  the  inferior  courts,  and  justices  of  the  peace,  const 
1845,  art.  81 ;  const  1852,  arts.  78,  81 ;  see  Criminal  Law,  XVIIL  (b),  Nos.  19,  20. 
Elections  by  the  People,  III.  Nos.  23,  34.    Justices  op  the  Peace,  Noj.  12, 18. 

24.  For  the  office  of  clerks  of  inferior  courts,  const  1812,  art  IV.  §  10;  const 
1845,  arts.  79,  80 ;  const  1852,  arts.  76,  77,  79  ;  see  Clerks  op  Court,  II.  III. 

2)  Subjection  of  the  Coordinate  Departmente  to  Judicial  Control, 

1.  The  supreme  court,  as  the  guardian  of  the  constitutional  rights  of  the  people,  is 
authorized  to  pronounce  on  the  constitutionality  of  the  acts  of  the  two  other  depart- 
ments of  government ;  but  no  act  of  either  will  be  pronounced  unconstitutional  unless 
manire:it]y  so,  and  the  incompatibility  with  the  constitution  must  be  evident.  3  M.  12, 
553  ;  3  N.  S.  472 ;  4  N.  S.  138 ;  5  R.  383  ;  8  B.  416;  Slidell,  J.,  dissenting  in  5 
A.  96,  756 ;  8  A.  341  ;  Spofford,  J.,  with  concurrence  of  Lea,  J.,  dissenting  in  11  A 
722.     Infra.  IIL  Nos.  1,  2,  4. 

2.  The  judicial  department  cannot  supervise  the  acts  of  the  coordinate  branches  of 
government ;  it  decides  only  on  the  rights  of  parties  in  controversies  which  have  assumed 
a  judicial  form.  When  the  right  of  a  citizen  to  an  office  is  contested  by  another,  pre- 
tending to  have  a  better  right  under  the  constitution  and  laws,  it  necessarily  appertains 
to  the  judiciary  to  decide  between  them,  according  to  the  supreme  law.  Nicholson  v. 
Thompson,  5  R.  367. 

3.  Within  a  certain  limit,  not  easily  defined,  where  a  right,  necessary  to  the  perfonn- 
ance  of  a  public  function,  exists,  although  liable  to  abuse,  the  measure  of  its  use  and 
abuse  is  i*ather  a  matter  of  legislative  discretion  than  judicial  control.  Where  there  is  no 
right,  however  small  the  burden  or  laudable  the  purpose  to  which  it  is  applied,  the  judi- 
ciary must  interfere.  The  declaration  of  the  unconstitutionality  of  a  municipal  ordi- 
nance, imposing  wharfage  dues,  because  unreasonable  in  amount,  would  bring  judicial 
action  directly  in  conflict  with  municipal  administrative  power  on  an  administrative  ques- 
tion, depending  upon  municipal  discretion.  Municipality  No.  One  v.  Pease,  2  A.  538. 
Roads  and  Levees,  II.  (b). 

4.  The  action  of  the  judiciary  is  put  forth  in  favor  of  absolute,  positive,  legal  rights; 
they  must  be  separated  by  a  distinct  line  of  demarcation  from  those  which  are  subject 
to  the  action  of  other  branches  of  the  government,  an  interference  with  which  mast  be 
avoided.     lb, 

5.  If  the  legislature  can  constitutionally  exercise  a  power,  it  is  to  be  presumed  by  the 
judiciary,  in  just  deference  to  a  coordinate  branch  of  the  government,  that,  in  the  partic- 
ular case,  it  was  exercised  discreetly,  and  with  a  deliberate  and  just  regard  to  the  inter- 
ests of  the  citizen.  Police  Jury  v.  McDonogh,  8  A.  341.  Taxes,  II.  (c).  Roads 
AND  Levees,  11.  (b).  No.  3. 

6.  The  judiciary  have  no  arbitrary  prerogative  to  correct  the  abuses  of  power  by  the 
coordinate  departments,  against  which  the  constitution  itself  has  furnished  no  security. 
However  disastrous  the  consequences  of  a  course  of  legislation,  it  cannot  for  that  cause 
be  arrested  by  the  judiciary,  whose  only  guide  is  the  constitution,  a  violation  of  which  by 
the  other  departments,  equally  sworn  to  its  support,  will  be  only  pronounced  where 
the  clearest  conviction  of  such  violation  is  forced  upon  the  conscience  of  the  court  New 
Orleans  v.  Grailhe,  9  A.  562.     Supra,  (c),  1),  No.  6.     Taxes,  II.  (c).  No.  6. 

7.  A  court  cannot  find,  elsewhere  than  in  the  constitution  itself,  the  right  to  control 
the  exercise  of  a  legislative  power  expressly  granted ;  it  cannot  add  one  jot  or  tittle  to 
its  terms ;  it  cannot,  by  glosses  and  interpretations,  subtract  one  particle  from  its  sub- 
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stance ;  and  it  would  be  rebellion  in  a  judge  to  say,  that  a  plain  and  unqualified  grant  of 
power  bj  the  constitution  to  a  particular  department  was  null,  because  against  common 
righL    Slate  ex  rel  Bell  v.  Hufly,  11  A.  303. 

8.  Perhaps  a  court  may  go  behind  the  constitution  to  seek  an  unwritten  bill  of  rights, 
which  is  said  to  lie  at  the  foundation  of  everj  free  government,  and  there  find  a  principle 
on  which  to  check  legislative  action  not  speciallj  or  bj  necessary  implication  inhibited 
by  the  constitution ;  like  the  right  of  revolution,  such  a  power  is  sometimes  obscurely 
hinted  at  in  judicial  opinions.  But  it  is  obvious,  that  a  flagrant  case  of  wrong  and  hard- 
ship mast  be  made  out  before  a  court  can  thwart  the  legislative  will,  without  a  direct 
warrant  in  the  constitution  itself.  Spofford,  J.,  concurring  in  Matter  of  N.  0.  Drain- 
ing Cb.,  11  A.  338.     Supra,  (c),  1),  No.  6 ;  3),  a,  No.  13. 

See  Public  Lands,  III.  (c),  3),  b,  §  1,  No.  21. 

(f)    Other  Matters. 

1.  Neither  the  pope,  nor  any  bishop  of  the  Roman  Catholic  Church,  has  any  but 
spiritual  authority  within  this  state.  St,  Francis  v.  Martin,  4  R.  62.  Supra,  (c),  1), 
No.  5.    Courts,  I.  No.  6.     Corporations,  X.  (d),  No.  2 ;  (e),  No.  3. 

2.  For  the  constitutional  provision  relative  to  the  language  in  which  the  constitution 
of  the  United  Slates  is  written;  const.  1812,  art..  VI.  sec.  15 ;  const.  1845,  arts.  103, 132 ; 
const.  1852,  arts.  100, 129 ;  see  Criminal  Law,  L  No.  2.  Insolvency,  III.  (c).  No.  4. 
Laws,  I.  (b),  Nos.  7,  et  seq. 

3.  For  certain  constitutional  rights  secured  in  all  criminal  prosecutions  ;  const  1812, 
art.  VI.  sec  18;  const.  1845,  art.  107;  const.  1852,  art.  103;  see  Criminal  Law,  I. 
No.  7;  XIL  (f),  l),No.  3;  XIIL  (a)  ;  XVIIL  (a).  No.  1 ;  (b).  No.  19.  Courts,  IIL 
Nos.  12, 13.    Insolvency,  II.  (c),  No.  16. 

4.  For  the  right  of  admission  to  bail  and  the  writ  of  habeas  corpus;  const.  1812,  art. 
VL  sec  19;  const.  1845,  art.  108;  const  1852,  art  104;  see  Criminal  Law,  V.  (b)  ; 
(c),  1),  Nos.  5,  6.     Habeas  Corpus. 

5.  For  the  equality  and  uniformity  of  taxation  throughout  the  state ;  const.  1845,  art. 
127;  const  1852,  art  123;  see  Taxes,  II.  (b).  New  Orleans,  II.  (e),  2);  5),  b. 
Roads  and  L>evees,  I.  No.  2. 

6.  For  the  constitutional  incapacity  to  hold  more  than  one  civil  office  of  emolument  at 
the  same  time  ;  const  1845,  art  126;  const  1852,  art  122;  see  Supra,  (a).  No.  2. 
Sheriff,  I.  (a).  No.  3.  Corporations,  IIL  No.  15.  Elections  by  the  People, 
m.  No.  30. 

7.  For  the  freedom  of  the  press  and  of  discussion ;  const.  1812,  art  VL  sec.  21 ;  const 
1845,  art  110  ;  const  1852,  art.  106 ;  see  Taxes,  II.  (b),  3),  No.  26.  Criminal  Law, 
VI.  (d),  Nos.  11-14. 

d.  For  the  appropricUion  of  public  moneys;  const.  1812,  art.  YI-.  sec.  5;  const.  1845, 
art,  93 ;  const.  1852,  art  94 ;  see  Roads  and  Levees,  I.  No.  3.     Laws,  I.  (a).  No.  8. 

9.  For  the  constitutional  guarantees  of  the  city  of  New  Orleans  ;  const.  1812,  art.  VL 
£€c.  23;  const.  1845,  art  128;  const.  1852,  art  124;  see  New  Orleans,  II.  (b). 
Elections  by  the  People,  III.  No.  29. 

See,  fiirther.  Execution,  V.  (d),  5),  No.  3.  Criminal  Law,  XVIIL  (b),  No.  7. 
Appeal,  IX.  (f ),  No.  17. 

III.  Of  the  Other  States. 

1.  It  is  always  with  great  reluctance  that  courts  pronounce  on  the  unconstitutionality 
of  an  act  of  the  legislature,  and  especially  on  that  of  a  sister  state.  Bank  of  Illinois  v. 
Soo,  16  L.  539 ;  Shelden  v.  MiUer,  9  A.  187.     Supra,  IL  (e),  2),  No.  1. 

2.  A  very  strong  case  must  be  made  out  to  induce  the  court  to  declare  a  law  of  another 
state  unconstitutional,  especially  when  it  appears  that  the  purpose  of  the  law  was  in  a 
great  measure  remedial.     Hyde  v.  Planter^  Bank,  8  R.  416. 

3.  In  the  absence  of  any  decisions  of  the  courts  of  Texas,  interpreting  the  general 
provi>;ions  of  the  constitution  of  the  republic  of  Texas,  par.  3,  §  10,  which  declares  void 
certain  acts  of  the  legislature  of  Coahuila  and  Texas,  and  certain  grants  of  land  under 
Uiem,  its  operation  cannot  be  extended,  by  implication,  to  other  grants  than  those  ex- 
pressly described.     Thorn  v.  Beamon,  1  A.  270. 

4.  When  the  statute  of  another  state  is,  by  its  highest  tribunal,  declared  unconstitu- 
tional,  the  question  will  be  considered  as  settled.  Planters^  Bank  v.  Bass,  2  A.  430 ; 
CucuOu  V.  La.  Ins.  Co.,  5  N.  S.  472. 

See  Slates,  I.  (a).  No.  1. 
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CONSUL. 
See  Evidence,  XIX.  (e),  No.  10;  XXI.  (d);  XXVn.Nos.  4, 14.  Aliens,  No.  8. 
Taxes,  IL  (a),  No.  13. . 

CONTINUANCE. 

L  In  General. 

II.  Op  TfiE  Afpibavit. 

III.  Of  the  Grounds  of  a  Continuance. 

(a)  Absence  of  Counsel.  (c)   Other  Ooues, 

(b)  Absence  of  Testimony  and  Surprise. 

IV.  Of  the  Discretionary  Power  to  Grant  Continuances;  and  their 

Effect. 

I.  In  General. 

1.  A  continuance  maj  be  claimed  the  daj  of  trial,  if  the  materiality  of  the  evidence 
be  shown  on  oath.  C.  P.  464.  But,  after  the  trial  is  begun  and  the  evidence  heard  in 
whole  or  in  part,  or  the  jury  sworn,  it  is  too  late  to  ask  for  a  continuance,  on  the  ground 
of  counsel's  sickness,  or  want  of  time  to  prepare  for  the  trial,  or  for  other  cause.  12  M. 
635 ;  9  L.  386 ;  12  L.  256 ;  2  A.  569.     Infra,  III.  (b).  No.  13 ;  (c),  Nos.  3,  9  ;  IV. 

No.  6. 

2.  In  an  action  against  a  tax  collector  and  his  sureties,  the  state  may  continue  as  to 
some  of  defendants ;  they  are  severally  bound,  each  for  a  specific  and  separate  amount. 
Stat.  12  March,  1855,  §  5,  No.  92 ;  State  v.  Hampton,  14  A.  725.  Taxes,  III.  (c), 
3),  No.  16. 

See  Bill  of  Exceptions,  II.  Nos.  17,  19,  21. 

II.  Of  the  Affidavit. 

1.  Plaintiff  cannot  be  delayed  by  a  bare  suggestion  in  defendant's  answer  unsupported 
by  oath.  So,  when  defendant  alleges  a  deficiency  in  land,  for  the  price  of  which  he  is 
sued,  a  motion  for  an  order  of  survey,  if  not  sustained  by  oath,  will  be  refused.  Faulk 
V.  Wooldridge,  2  L.  98 ;  Hosea  v.  MileSy  13  L.  109. 

2.  Where  a  party  is  absent  from  the  state  without  any  suspicious  circumstances,  bis 
attorney  may  make  the  affidavit,  though  his  knowledge  be  derived  from  his  client.  Penne 
V.  Toume,  2  L.  463 ;  Lizardi  v.  Arthur,  16  L.  577. 

3.  The  affidavit  forms  no  part  of  the  pleadings,  and  so  cannot  affect  the  admissibility 
of  the  evidence.     Sachet  v.  Hooper,  3  L.  108. 

4.  A  party  cannot  cure  defects  in  an  affidavit  by  a  second  as  to  facts  within  his  knowl- 
edge when  the  first  was  made.     Bell  v.  Williams,  3  L.  448. 

5.  Counter  affidavits  of  the  opposite  party,  as  a  general  rule,  cannot  be  received  against 
an  affidavit  for  a  continuance.     Maker  v.  Pulley,  8  L.  90. 

6.  But  an  exception  might  be  allowed  where  a  party  has  obtained  repeated  continu- 
ances, or  his  good  faith  may  be  doubted.     lb, 

7.  A  person,  who  has  been  convicted  of  perjury,  is  competent  to  make  the  affidavit  in 
his  own  case.      Williams  v.  Brashear,  16  L.  77. 

8.  Parties  must,  at  their  peril,  be  in  court  the  day  of  trial.  So,  where  defendant's 
witnesses  have  been  attached,  but  cannot  be  found,  and  his  counsel  asks  for  time  to  send 
for  his  client  to  his  counting-room,  to  make  the  necessary  affidavit,  and,  this  being  re- 
fused, tenders  his  own,  which  is  objected  to,  he  will  be  ruled  to  trial.  16  L.  577 ;  14  L. 
249  ;  7  R.  406 ;  9  A.  130. 

9.  An  affidavit,  that  a  witness  "  has  left  the  city  for  a  few  days,"  is  equivalent  to  an 
allegation,  that  he  is  expected  to  return  afler  that  period,  and  so  is  sufficient.  Harrison 
v.  Waymouth,  3  R.  340. 

10.  A  party's  assertion,  that  he  has  used  due  diligence,  will  not  be  heeded,  when  his 
laches  is  patent  on  the  record.     Vaiden  v.  Abney^  7  A.  575.     Injunction,  VII.  No.  18. 

11.  Stat.  20  March,  1839,  §  16,  No.  53,  by  which  the  oath  of  a  party,  whenever  re- 
quired, may,  in  his  absence,  be  taken  by  his  attorney,  cannot  be  extended  to  an  applica- 
tion for  a  continuance;  the  party,  if  in  the  parish,  must  himself  make  the  affidavit 
Beatty  v.  Tete,  9  A.  130.     ArrORNEr,  II.  (a),  3),  No.  1. 

See  Infroy  III.  (b),  No.  39.     New  Trial,  II.     Evidence,  XIL  (j),  1),  No.  12. 
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m.  Of  the  Grounds  of  a  Continuance. 

(a)  Absence  of  Counsel. 

1.  A  cause  will  be  continued  in  the  supreme  court,  if  one  of  the  counsel  who  was  to 
argue  it  be  sick,  though  there  be  another  in  the  cause.  Barry  v.  La.  Ins*  Go.^  12  M. 
484. 

2.  The  sickness  of  principal  counsel  is  good  cause  for  a  continuance.  '  Paiin  v.  Poy- 
dras,  5  N.  S.  641 ;  BaiUio  v.  Wilson,  6  N.  S.  335. 

3.  It  is  good  ground  for  a  continuance  that  plaintiff's  attorney,  who  has  possession  of 
her  papers,  is  absent  on  public  service  as  a  senator,  and  that  she  was  unable  to  employ 
other  counsel.     Patin  v.  Poydras,  7  N.  S.  593.     Infra,  (b),  No.  6. 

4.  The  voluntary  absence  in  another  court  of  party's  counsel,  especially  if  not  in  pos- 
session of  important  papers  that  cannot  be  obtained  from  him,  and  where  other  counsel 
is  engaged  and  attending,  is  no  ground  for  a  continuance.  A  party,  by  requesting  his 
principal  counsel  to  absent  himself,  might  otherwise  always  obtain  a  continuance.  Ingra- 
liam  V.  White,  2  L.  297  ;  Broton  v.  Faulk,  12  L.  592  ;  Soey  v.  Soey,  13  L.  424. 

5.  So,  an  affidavit  of  the  indisposition  of  principal  counsel,  without  any  allegation  that 
he  was  in  possession  of  papers  necessary  on  the  trial,  will  be  disregarded  where,  from 
the  circumstances,  delay  is  probably  the  object     Hooper  v.  Hyams,  1  K.  90. 

6.  Where  defendant  swears  that  his  principal  counsel  is  unable  to  attend,  as  he  is  in- 
formed and  believes,  from  severe  illness,  and  that  he  cannot  safely  go  to  trial  without 
him,  he  is  entitled  to  a  continuance.     Smelser  v.  Williams,  10  R.  97. 

7.  A  continuance  should  be  granted  where,  from  unforeseen  illness,  a  party's  only 
counisel  is  unable  to  attend,  and  the  case  is  a  complicated  one,  and  his  clients  are  absent, 
residing  at  a  distance,  and  there  is  no  reason  to  believe  the  application  made  for  delay. 
The  fact,  that  the  case  had  been  long  pending,  will  not  authorize  its  refusal  where  the 
delay  does  not  appear  to  be  imputable  to  the  applicant.     Marrero  v.  Nunez,  3  A.  54. 

8.  The  absence  of  counsel  is  not  a  ground  of  continuance,  where  a  party  has  been 
assisted  by  other  counsel,  and  had  no  evidence,  which  would  have  produced  a  different 
result,  if  his  counsel  had  been  present.     Sager  v.  G*  Connell,  7  A.  453. 

9.  By$UU,  29  January,  1858,  No,  3,  the  absence,  in  the  service  of  the  state,  during  the 
session  of  the  general  assembly,  of  any  member  thereof,  employed  as  leading  counsel  in  a 
cause,  is  a  peremptory  ground  for  its  continuance  until  the  following  term  in  any  hut  the 
supreme  court. 

See  New  Trial,  III.  (a),  No.  16;  (c). 

(b)  Absence  of  Testimony  and  Surprise, 

1.  It  is  not  enough  for  the  party  opposing  a  continuance  to  admit,  that  the  witness,  if 
present,  would  swear  to  the  fact  to  be  proved ;  he  must  admit  the  fact.  Larrat  v.  Gar^ 
Her,  1  M.  145.  [TAw  is  stiU  the  rule  in  criminal  cases,  Criminal  Law,  XIII.  (c), 
No.  6;  but  in  civil  cases,  the  party  is  not  bound  to  admit  the  facts  his  adversary 
swears  he  expects  to  prove  by  the  absent  witness,  but  merely  that  the  witness,  if  pres- 
ent, would  swear  to  such  facts.  Stats.  20  March,  1839,  §  9,  No.  53  ;  28  March,  1840, 
§5,  No.  112,  amending  C.  P.  466.  Faulk  t;.  Hough,  14  A.  659 ;  Powell  v.  Hopson,  lb. 
666.] 

2.  A  suit,  already  continued  on  motion  of  each  party,  will  be  again  continued  on  de- 
fendant's affidavit,  though  he  do  not  state  the  facts  to  be  proved.     Perrillat  v.  Tiffany, 

2  M.  134.     [  Ghanged  by  subsequent  legislation.^ 

3.  The  affidavit  must  show  the  materiality  of  the  evidence,  due  diligence  to  procure 
it,  an  expectation  it  will  be  had  at  the  time  to  which  the  cause  is  continued,  and  that  the 
application  is  not  made  for  delay,  but  to  obtain  justice.  So,  an  affidavit,  that  a  party 
*^  hopes  "  to  sustain  a  fact,  but  not  that  he  expects  to  do  so,  is  insufficient     1  N.  S.  243 ; 

3  N.  S.  293  ;  4  N.  S.  127  ;  10  L.  393  ;  12  L.  256  ;  18  L.  534 ;  7  R.  160. 

4.  A  party  cannot  ask  for  a  continuance  to  examine  a  paper,  which  his  adversary, 
interrogated  as  to  its  possession,  produces  on  the  trial.     Glay  v.  Oldham,  3  N.  S.  277. 

5.  When  a  commission  to  take  testimony  has  not  been  returned,  the  affidavit  of  the 
fact  must  show  due  diligence,  and  probable  ground  of  obtaining  the  evidence  within  a 
reasonable  time,  and  where  th^re  has  been  any  unusual  delay,  this  must  be  explained 
and  the  cause  of  failure  shown,  to  enable  the  court  to  judge  of  the  diligence.  4  N.  S. 
127 ;  2  L.  200,  234 ;  18  L.  50 ;  19  L.  298 ;  2  A.  307 ;  7  A.  678. 

6.  Want  oi  material  evidence  given  to  the  party's  attorney,  who  is  absent  without 
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good  cause  shown,  is  no  ground  for  a  continuance.    Bayoujohn  v.  Oriswedj  5  N.  S.  233. 
Supra,  (a),  No.  3. 

7.  An  affidavit,  that  the  absent  witness  will  prove  all  the  allegations  of  a  petition, 
alleging  a  good  cause  of  action,  is  sufficient.      Winter  v.  Donaldsonville,  6  N.  S.  536. 

8.  Where  plaintiff  directs  a  commission  to  issue  as  soon  as  the  answer  is  filed,  and 
his  attorney  soon  after  falls  sick  and  dies,  and  he  employs  other  counsel  and  forwards 
the  commission,  a  continuance  will  be  granted  four  months  afler  issue  joined.  Richardr 
son  v.  Ndan,  7  N.  S.  104. 

9.  Plaintiff's  error,  in  supposing  parol  evidence  admissible,  will  not  entitle  him  to  a 
continuance  to  procure  a  deed.     Mecid  v.  Chadunck,  8  N.  S.  296. 

10.  A  sheriff's  return,  that  a  witness  cannot  be  found,  is  no  ground  for  a  continn- 
ance ;  for  the  inference  is,  that  the  sheriff  was  not  informed  of  the  witness's  residence, 
or  that  he  had  none  in  the  parish ;  in  either  case  there  is  kiches.  Saul  v.  See,  2  L 
131. 

11.  If  interrogatories  be  answered  only  after  the  petition  is  read,  and  the  jury  sworn, 
a  party  surprised  may  claim  a  continuance  and  time  to  except  to  them  ;  but  they  are 
good  evidence  on  a  second  trial,  if  one  be  granted.     Bronaugh  v.  Bowles,  3  L.  124. 

12.  The  law  requires  reasonable,  but  not  all  possible  diligence ;  so,  where  within  less 
than  a  month  after  service  of  citation  defendant  files  his  answer  and  applies  for  a  continu- 
ance to  procure  evidence,  it  will  be  granted.     3.  ;  Bell  v.  Williams,  3  L.  448. 

13.  A  party  cannot  claim  a  continuance  for  the  non-return  of  his  adversary's  com- 
mission.    St.  JosepKs  CoUege  v.  Lee,  4  L.  229. 

14.  A  continuance  will  be  refused  to  prove  a  fact  not  alleged,  or  one  which  cannot 
benefit  the  party.  8  L.  37  ;  18  L.  52  ;  19  L.  441.  Evidence,  XVIII.  (a),  No.  22; 
XIX.  (b).  No.  5.     New  Trial,  III.  (b),  Nos.  2,  et  al. 

15.  Where  plaintiff  fails  to  produce,  on  a  day  ordered,  certain  documents  annexed 
originally  to  the  petition,  and  his  attorney  swears  that  they  are  lost,  and  that  steps  have 
been  taken  to  prove  their  contents,  and  there  is  no  presumption  that  the  documents 
have  been  withdrawn  by  plaintiff,  the  suit  should  not  be  dismissed,  but  a  continuance 
granted.     J\icker  v.  Peebles,  10  L.  405. 

16.  The  mere  act  of  taking  out  a  summons  and  handing  it  to  the  sheriff,  is  no 
ground  for  a  continuance.     Ih. ;  Raby  v.  Brown,  14  L.  247. 

17.  The  absence  from  the  court-house  of  a  witness  who  is  in  town,  but  not  in  a 
situation  to  testify  when  called,  is  sufficient  ground  to  postpone  the  trial  until  the  next 
day,  without  any  further  showing.  But  the  sickness  of  a  witness,  not  summoned,  is 
no  ground  for  a  continuance.     Leckie  v.  Grain,  12  L.  432  ;  Soey  v.  Soey,  13  L.  424. 

18.  Where,  a  cause  being  called  the  last  day  of  the  term,  defendant  moves  for  at- 
tachments against  his  witnesses  regularly  summoned,  but  no  return  can  be  made  until 
the  following  teiin,  it  is  tantamount  to  a  motion  for  a  continuance,  and  he  will  be  ruled 
to  trial,  unless  he  show  what  he  expects  to  prove  by  the  absent  witnesses,  as  in  ordinary 
cases  of  continuance.     EaJby  v.  Brown,  14  L.  247. 

19.  The  temporary  absence  from  the  parish  of  a  material  witness,  who  has  been  sum- 
moned, is  a  good  ground  for  a  continuance.     Elathenhoff  \,  Ardry,  14  L.  301. 

20.  Art  465  C.  P.  refers  to  cases,  where  a  witness,  in  attendance  at  court  under 
legal  process,  goes  away  without  a  party's  knowledge.     lb, 

21.  The  affidavit  must  show,  that  the  party  was  not  aware  of  the  witness's  intended 
departure,  and  could  not  have  obtained  his  testimony.  Bank  of  Orleans  v.  WhiUemore, 
15  L.  276. 

22.  A  party,  unable  to  procure  his  witnesses  by  attachment,  must,  to  obtain  a  continu- 
ance, make  the  same  affidavit  as  if  no  such  process  liad  issued.  C.  P.  464;,  471 ;  Idzardi 
V.  Arthur,  16  L.  577. 

23.  Where  an  unliquidated  demand,  to  support  which  evidence  must  be  procured 
from  abroad,  is  set  up  against  a  note,  the  party  asking  a  continuance  must  bring  himself 
strictly  within  the  law  and  rules  of  court.     Biemacki  v.  Mexia,  18  L.  86. 

24.  The  absence  of  the  clerk  of  a  public  officer  with  the  key  of  a  safe,  containing 
documents  to  be  produced  by  the  officer  at  the  trial,  is  no  ground  for  a  oontinuance. 
SUdeU  V.  Locke,  18  L.  461. 

25.  The  insanity  of  a  witness,  to  take  whose  deposition  a  commission  has  issued,  is  no 
ground  for  a  continuance,  when  the  affidavit  shows  no  probability  of  his  ability  to  testify 
in  a  reasonable  time.     Anderson  v.  BirdsaU,  19  L.  441. 

26.  To  obtain  a  third  continuance  on  the  ground  of  the  absence  of  the  same  witness, 
the  materiality  of  the  testimony  must  be  shown,  and  such  extraordinary  diligence  as  to 


i 


CONTINUANCE,  HI.  (c).  283 

satisfy  the  court,  that  it  was  absolutely  impossible  to  procure  the  evidence.    Gay  v.  Ken- 
dig,  2  B.  472. 

27.  A  party,  who  has  several  witnesses,  may  rely  on  the  one  he  considers  the  best ; 
but  he  is  not  bound  to  forego  his  evidence,  and  to  try  his  case  with  those  only  who  may 
not  be  80  well  informed.  Harriscn  v.  Waymouth,  %  R.  340 ;  Hewlett  v.  Henderson^  9 
R.  379.    Criminal  Law,  XIII.  (c),  No.  4. 

28.  The  absence  of  a  defendant,  to  whom  had  been  given  an  original  instrument,  a 
copy  of  which  is  offered  by  plaintiff,  after  notice  to  produce  the  original,  will  not  entitle 
his  co-defendants  to  a  continuance,  when  he,  if  present,  could  not  be  examined  as  a  wit- 
oesd,  though  they  offer  to  swear  they  had  no  knowledge  of  such  instrument  HiUs  v. 
JacoU,  7  R.  406. 

29.  A  party  is  not  entitled  to  a  continuance  on  account  of  the  absence  of  a  witness, 
for  whom  a  subpoena  was  not  delivered  to  the  sheriff  in  compliance  with  a  rule  of  court 
Brouni  v.  Forsyth,  10  R.  116. 

30.  A  continuance  to  obtain  the  return  to  a  commission,  not  applied  for  within  the 
time  prescribed  by  a  rule  of  court,  will  not  be  granted,  unless  due  diligence,  and  circum- 
stances justifying  an  exception  to  the  rule,  be  shown.  Benoist  v.  Reyhum,  2  A.  187  ; 
Gardner  v.  a  GonneU,  7  A.  453. 

31.  Where  a  party  gives  his  counsel  the  addi^ss  of  a  witness  in  the  city,  thereby 
leading  him  to  suppose,  that  the  witness  can  be  ordinarily  found  there,  while  in  reality 
he  is  engaged  in  the  up-river  trade  and  only  in  the  city  at  long  and  interrupted  intervals, 
such  party  will  be  considered  ^s  guilty  of  laches,  and  not  entitled  to  a  continuance  on 
the  ground  of  the  witness's  absence.     Cohb  v.  Franks,  6  A.  769. 

32.  When  three  years  after  issue  joined,  a  continuance  is  granted  to  take  testimony 
under  a  commission,  and  a  year  after,  a  continuance  is  again  applied  for,  on  the  ground 
that  the  commission  has  not  been  returned,  without  a  statement  of  the  measures  taken 
for  its  execution,  or  explanation  of  the  delay,  or  reasonable  excuse  for  his  antecedent 
negligence,  a  party  should  be  ruled  to  trial.  If,  under  such  circumstances,  a  continuance 
could  be  obtained,  litigation  would  be  endless.      Vaiden  v.  Abney,  7  A.  575. 

33.  A  party,  who,  instead  of  taking  out  a  commission  to  examine  a  witness  in  another 
parish,  dispatches  a  special  messenger  to  bring  him  to  court,  assumes  the  risk  of  his 
presence  at  the  trial ;  and  his  absence  is  no  sround  for  a  continuance.  Jeter  v.  Heard, 
12  A3.  ^ 

34.  The  failure  to  serve  a  supplemental  petition,  which,  because  unnecessary  to  file, 
it  has  been  unnecessary  to  serve,  is  no  ground  of  continuance ;  nor  will  an  allegation  of 
surprise  at  its  averments,  if  not  on  oath,  be  regarded.    SwiUey  v.  Law,  13  A.  412. 

35.  An  affidavit,  which  does  not  state  the  name  of  any  witness,  by  whom  the  party 
expects  to  prove  any  particular  fact,  nor  the  time  within  which  he  expects  to  obtain  the 
icsiimony,  is  insufficient     Barron  v.  Mertens,  14  A.  306. 

See  New  Trial,  III.  (b).     Pleading,  V.  (d),  1),  No.  38  ;  IX.  (d),  No.  19. 

(c)   Other  Oases. 

1.  A  vendee,  who  promises  to  pay  the  price  to  the  vendor  of  his  own  vendor,  cannot 
delay  the  suit  of  the  first  vendor,  till  he  obtain  judgment  against  the  second  on  an  alleged 
deficiency  in  the  quantity  of  the  land  sold,  in  a  suit  to  which  he  had  not  made  the  first 
Tender  a  party.     DesbUeux  v.  Darbonneattx,  2  N.  S.  215. 

2.  Plaintiff  in  injunction,  who  neglects  for  eleven  months  to  cite  a  defendant  residing 
in  an  adjoining  parish,  is  not  entitled  to  a  continuance,  when  the  case  is  set  by  a  co-defend- 
ant, on  the  ground  that  there  is  no  issue  with  the  absent  defendant,  whose  judgment  has 
been  enjoined.     Adams  v.  Dupuy,  2  L.  259. 

3.  When  a  default  is  set  aside  and  an  answer  filed  by  a  person  called  in  warranty 
af^er  the  case  is  set  for  trial,  and  there  is  no  affidavit  claiming  time  to  procure  evidence, 
or  alleging  the  necessity  of  delay  to  enable  him  to  obtain  any  specified  means  of  defence, 
he  will  be  ruled  to  trial.     Reed  v.  Palfrey,  4  L.  163. 

4.  Where  defendant,  cited  four  months  before  trial,  takes  no  steps  to  prepare  his 
defence,  the  caoae  will  not  be  continued  on  affidavit  of  his  counsel  that  he  expects  he 
l»a  a  good  defence,  bat  is  not  aware  of  any  proof  in  his  favor.  McPherson  v.  Robinson, 
4  L.  564. 

5.  A  oontinuance  will  be  granted,  to  allow  the  representatives  of  a  deceased  partner 
ui  the  firm  which  saes,  to  be  made  parties,  even  when  his  death  is  suggested  by  defend- 
ant's counsel,  afler  the  evidence  is  closed,  and  the  ai^ument  begun.  BMcock  v.  WiBiams, 
10  L.  396. 
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6.  Suit,  begun  in  the  district  court,  will  proceed  without  waiting  for  plaintiffs  to  prove 
themselves,  in  the  probate  court,  testamentary  heirs  as  they  claim.  Clappier  t.  Bankty 
11  L.  595. 

7.  Where  a  case  is  continued  in  the  supreme  court  for  a  certiorari  as  to  the  principal 
debtor,  his  co-defendants  and  sureties,  who  have  been  guilty  of  no  laches^  and  are  inter- 
ested that  judgment  should  be  rendered  simultaneously  against  them,  are  entitled  to  a 
continuance  at  the  same  time.     Griffing  y.  Caldwell^  16  L.  295. 

8.  In  an  action  for  the  price  of  a  slave,  evidence,  that  she  is  suing  for  her  freedom, 
will  not  entitle  defendant  to  a  continuance  until  such  suit  be  decided ;  but,  at  most,  \q  a 
suspension  of  payment  of  the  price,  until  security  be  given  according  to  art  2535  C.  C. 
Dussin  V.  Charles^  1  R.  195. 

9.  Where,  on  the  day  of  trial,  plaintiff's  counsel  suggests  orally  his  client's  death,  but 
declines  to  support  the  suggestion  by  affidavit,  or  further  to  appear  in  the  case,  a  noosait 
must  be  entered.  The  suggestion  should  have  been  supported  by  the  attorney's  affidavit, 
or  other  testimony  rendering  the  death  probable.     Hawkins  y.  DarUst^  3  A.  547. 

10.  Where,  in  an  action  for  a  reduction  of  the  price  on  account  of  a  deficiency  in 
the  quantity  of  land  sold,  defendant,  after  the  general  issue  and  a  few  days  before  the 
trial,  by  an  amended  answer  tenders  other  lands  to  supply  the  deficiency,  pkuntifi*,  on  a 
proper  affidavit,  is  entitled  to  a  conflnuance  to  ascertain  the  validity  of  the  title  to  the 
lands  thus  tendered  and  their  location,  quality,  and  value.  Davis  y.  MiUaudon^  14  A. 
868. 

See  Sale,  III.  (c),  2),  d,  §  1,  No.  28. 

IV.  Op  the  Discbetionabt  Power  to  Grant  Continuakcss  ;  akd  their 

Effect. 

1.  A  motion  for  a  continuance  is  addressed  to  the  discretion  of  the  court,  and  will  be 
granted  or  refused  so  as  to  terminate  the  case  as  speedily  as  possible  consistently  with 
justice.  But  this  discretion  is  not  arbitrary,  but  legal.  Broussard  y.  TVoAon,  4  M. 
497  ;  McCarty  v.  JdcCariy,  19  L.  296.     Appeal,  I.  (b),  1),  No.  5. 

2.  When  the  applicant's  diligence  cannot  be  positively  determined,  the  court  shoald 
rather  grant  the  continuance :  its  allowance  produces  delay,  but  its  denial  may  cause 
irreparable  injury.     Lecesne  v.  Cottin,  9  M.  454;  Lee  y.AndrewSy  10  M.  686. 

3.  Without  notice  to  the  other  party  or  his  counsel,  no  further  proceedings,  during  the 
term,  can  be  had  in  a  cause,  continued  the  day  fixed  for  trial.  Mooney  y.  Hooper^  3  L. 
445. 

4.  In  a  probate  court,  sitting  monthly,  a  continuance  should  be  granted  more  readUy 
than  in  a  district  court,  sitting  semi-annually.     Kimball  v.  Dunn^  12  L.  445. 

5.  Much  reliance  must  be  placed  on  the  discretion  of  the  lower  courts,  which  have  bet- 
ter means  than  the  supreme  court  to  ascertain  the  object  of  applying  for  a  continuance; 
and  their  decisions,  unless  positive  injustice  be  done  by  ruling  a  party  to  trial,  will  be 

.  sustained.  Where,  however,  it  is  palpable  that  a  continuance  has  been  improperly 
refused,  relief  will  be  afforded.  14  L.  141 ;  16  L.  577  ;  17  L.  149  ;  18  L.  87 ;  19  L. 
558 ;  9  B.  279 ;  6  A.  769  ;  8  A.  467  ;  9  A.  135. 

6.  A  party,  who  during  the  trial  discovers  evidence,  should  teove  for  a  continuance 
to  procure  it ;  such  continuance  is  at  the  discretion  of  the  court,  from  whose  improper 
refusal,  however,  relief  will  be  granted.  But  if  he  permit  the  trial  to  proceed  without 
such  action,  he  cannot  claim  the  benefit  of  the  evidence  on  a  motion  for  a  new  trial 
Davie  v.  Davis,  17  L.  259  ;  Metayer  v.  Larenandiere,  6  R.  139. 

7.  A  judgment,  refusing  a  continuance  on  a  ground,  of  the  correctness  of  which  the 
supreme  court  is  doubtful,  will  not  be  disturbed,  when  there  was  another  valid  ground 
for  its  refusal,  presented  by  the  party  opposing  it.  Vaiden  v.  Abney,  7  A,  575.  Appeal, 
IX,  (a).  No.  10. 

See  Appeal,  IX.  (b),  No.  20.    Mandamus,  I.  (a),  2),  No.  5.    New  Trla.l,  I. 

CONTRACT. 

See  Obligations.  Aleatory  Contracts.  Arbitration.  Bills  and  Notbs« 
Corporations,  I.  No.  3.  Constitution,  II.  (c),  3),  b.  Deposit.  Donations. 
Exchange.  Insurance.  Lease.  Loan.  Mandate.  Marriage.  Mortgage, 
Novation.  Partition.  Partnership.  Pledge.  Rent.  Respite.  Remission. 
Sale.  Sequestration,  L  Servitudes,  II.  (b).  Shipping.  Suretyship.  Trans- 
action.   Trust. 
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CORONER. 

1.  One  who  intends  to  commence  an  action  against  the  sheriff  of  a  parish,  in  which  there' 
is  no  coroner,  must  provoke  the  appointment  of  one,  the  coroner  alone  having  authority 
to  serve  process  on  the  sheriff.     Jacobs  v.  IhicroSy  7  R.  115. 

2.  The  office  of  coroner  is  held  for  a  term  of  four  years.  Stats.  10  April,  1805,  §  2, 
No.  25 ;  31  March,  1807,  §  10,  No.  1 ;  10  February,  1808,  §  1,  No.  2  ;  21  January, 
1814,  §  6,  No.  1 ;  1  March,  1827,  §  1,  No.  83 ;   Cruzat  v.  Davis,  11  R.  264. 

3.  When  there  is  no  qualified  coroner,  stat.  12  March,  1855,  §  1,  No.  93,  provides  a 
mode  by  which  the  vacancy  can  be  speedily  filled.  State  ex  reL  Morgan  v.  Judge,  11 
A.  79. 

4.  A  cause  is  not  to  be  utterly  suspended,  because  the  sheriff  and  coroner  are  both 
disqualified  to  perform  ministerial  duties  in  a  particular  case.     Ih» 

See  Stat.  21  February,  1856,  No.  17.  Criminal  Law,  XII.  (c).  No.  3.  Sheriff, 
I.  (b),  Nos.  6,  8, 11.    Evidence,  X.  (a).  No,  25. 

CORPORATIONS. 

L  In  General. 
II.  Of  their  Powers  and  Liabilities. 

(a)  In  GeneraL  (c)  Private  Corporations. 

(b)  PoUiteal  Oarporations, 

III.  Op  the  Election  and  Amotion  op  Officers. 

IV.  Of  their  Modes  of  Action;  and  Powers  and  Liabilities  of  their 

Officers. 

(a)  Political  Corporations.  fh)  Private  Corporations. 

1)  In  General, 

2)  Liability  of  Officers  to  the  Corpcraiion. 

V.  Of  Bt-Laws. 

VI.  Of  the  Capital  Stock  ;  Subscriptions  for,  and  Transfers  of.  Shares  ; 
AND  Rights  and  Obligations  of  the  Stockholders. 

(a)  hi  General.  (c)   Rights  and  Obligaiions  of  Stockhold- 

(b)  Application  to  Subscribe;  and  Trans-  «^».  ^n^er  se,  and  as  Eegards  the  Cor- 

fer  of  Shares.  poration. 

(d)   Obligations  of  the  Stockholders  as  Re- 
gards Third  Persons. 

VII.  Of  the  Forfeiture  of  Charter. 

Vni.  Of  the  DissoLtJTiON  and  Liquidation  ;  and  op  Insolvent  Corporations. 

(a)  In  GeneraL  (b)  Appointment  and  Powers^  Duties  and 

Compensation^  of  Liquidators. 

IX.  Of  the  Board  op  Currency. 

X.   Of  Particular  Corporations,  and  the  Interpretation  of  their 

Charters. 

(a)  JBaraUxria  and  Lafourche  Canal  Com-    (g)    Citizens^  Bank  of  Louisiana. 

pony  ;  and  Lafourche  and  Terrebonne    (h)    Citg  Bank  of  New  Orleans. 
NamgaHon  Company.  ^.^    qi^^^^^  ^^  p^^  ^^^^  Railroad 

(b)  Charity  Hospital  of  New  Orleans.  Company. 

{t)  Church  of  St.  Francis  of  Natchitoches,    (j)     Commercial  Bank  of  New  Orleans. 

(d)  Church  of  SL  Francis  of  Pointe  Cou-    (k)    Consolidated  Association  of  the  Plant- 

P^^'  ers  of  Louisiana. 

(e)  Church  of  St.  Louis  of  New  Orleans,      (i)    Mcchange  and  Banking  Company  of 

(f)  Church  ofSL  Patrick  of  New  Orisons.  New  Orleans. 
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(m)  FtremerCi  Insurance  Cwmpany  of  New    (u)  New  Orleans  Improvement  and  Bank- 
Orleans,  ing  Company. 

(d)  Louisiana^  Bank  of.  (v)  New    Orleans    Jackson     and    Great 
(o)  Louisiana  State  Bank.  Northern  Railroad  Con^any. 

(p)  Mississippi,  Banks  of.  (w)  Orleans    Navigation   Company;  and 
(q)  New  Orleans  and  CarrolUon  Railroad  ^^  ^^«"*  ^^'^^^  "^  Navigation 

Company.  Company. 

(r)  New  OrUans  Canal  and  Banking  Com^  W  Pontchartrain  RaUroad  Company. 

pany.  (j)  *St.  Charles  Hotel  Company. 

(s)   New  Orleans  Draining  Company.  («)   Tennessee,  Bank  of. 

(t)  New  Orleans  Gas  Light  and  Banking  (aa)  Union  Bank  of  Louisiana. 

Company.  (bb)  United  States,  Bank  of. 

I.  In  Generax. 

1.  The  doctrine,  that  the  object  of  a  partnership  is  the  division  of  profits,  is  true  in  pri- 
vate partnerships ;  but  banks  and  other  corporations  are  constituted  for  public  purposes, 
and  their  views  are  not  confined  to  making  and  dividing  profits  among  the  corporators. 
State  V.  Bank  of  La.,  5  N.  S.  327. 

2.  Banks,  canal,  and  turnpike  companies,  etc.,  whose  stock  is  owned  by  private  indi- 
viduals, are  essentially  private  corporations.     Stale  v.  N.  0.  Gas  Co.,  2  R.  529. 

8.  The  existing  law  of  the  state  forms  as  much  a  part  of  the  contract  in  every  act  of 
incorporation,  so  far  as  it  is  applicable,  as  it  does  of  every  contract  between  individuals. 
Ih.     Infra,  VII.  No.  12. 

4.  Bk.  1.  Tit.  10,  C.  C,  relative  to  corporations,  applies  to  every  charter  since  granted, 
unless  something  in  the  latter  repeal  or  suspend  its  provisions.     lb. 

5.  The  division  of  laws,  establishing  and  regulating  municipal  corporations,  into  organic 
and  ordinary,  is  unknown  in  this  state.     Reynolds  v.  Baldwin,  1  A.  162. 

G.  In  the  country,  whence  we  derive  our  ideas  of  municipal  corporations,  the  charters 
of  cities  were,  as  their  name  implies,  contracts  between  the  corporators  and  the  king  or 
feudal  lord,  by  which  liberties  or  franchises  were  bartered  for  personal  services  or 
money.  They  were  intended  to  be  permanent,  and  could  not  be  lawfully  taken  awaj, 
being,  in  the  true  sense  of  the  word,  franchises.  But  the  relation  between  our  muaici- 
pal  corporations  and  the  sovereign  is  not  the  same.  lb. ;  Police  Jury  v.  Shreveport, 
5  A.  664. 

7.  A  provision  in  a  bank  charter  under  const.  1812,  ^*  that  it  shall  have  the  like  privi- 
leges, etc.,  as  are  now  accorded  by  law  to  the  bank  of  L  — ,**  will  confer  on  the  former 
all  privileges  granted  the  latter.     Mechanics*  Bank  v.  Rowly,  2  A.  372. 

8.  Municipal  corporations  are  not  established  for  the  exclusive  advantage  of  the  cor- 
porators, but  for  the  public  at  large.  Herbert  v.  Benson,  2  A.  770 ;  Police  Jury  v. 
Shreveport,  5  A.  664. 

9.  Incorporated  trading  companies  are  not  partnerships.  The  association  of  the 
shareholders  does  not  constitute  a  partnership  according  to  the  custom  of  merchants,  nor 
within  the  principles  of  law  established  respecting  joint  traders.  Purton  v.  N.  0.  mid 
CarroUton  Co.,  3  A.  19.  Pleading,  1.  (c),  4),  No.  8.  Infra,  VI.  (c),  Nos.  5,  9, 
17,  18. 

10.  Corporations  are  to  be  treated  with  reference  to  the  objects  of  their  creation,  and 
the  express  powers  granted  them  ;  and,  to  that  extent,  the  general  law  of  partnership  is 
superseded  by  the  charter.    lb. 

11.  The  material  distinction  between  an  ordinary  partnership  and  a  corporation  is 
found  in  the  power  of  the  latter  to  enact  by-laws,  the  limited  responsibility  of  the  stock- 
holders, and  their  right,  by  the  transfer  of  shares,  to  introduce  new  partners  into  the 
association.     lb.    Partnership,  I.  (a),  Nos.  3,  10. 

12.  The  acts  of  its  corporate  officers  are  admissible  evidence,  from  which  the  accept- 
ance of  an  amended  charter  by  an  existing  corporation  may  be  established.  A  written 
instrument  or  vote  of  acceptance  on  the  corporation  books  is  not  indispensable.  It  may 
be  inferred  from  other  facts,  as  a  party's  consent  to  a  contract  may  be  inferred  from  his 
conduct,  silence,  or  inaction.     C.  C.  1805 ;  Palfrey  v.  Paulding,  7  A.  363. 

13.  The  dissentient  voices  of  a  few  isolated  and  dissatisfied  stockholders  will  not  be 
heard  in  the  almost  unanimous  assent  of  their  fellow-corporators  to  an  amendment  of  the 
charter.    The  will  of  the  majority  is  the  will  of  the  whole ;  and  BtiU  less  can  he,  who 
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has  voted  with  the  migority,  be  heard  to  complain  or  permitted  to  repudiate  their  action, 
which  13  his  own.  Pollock  y.  Oiiizens*  Banky  12  A.  228 ;  Le  Beau  v.  Citizens*  Bank, 
IL  231.    Lifroy  X  (g),  Nos.  9,  U  seq. 

14.  When  a  company  is  incorporated  under  stat.  1852,  No.  176,  for  the  organization 
of  corporations  for  works  of  public  improvement,  etc.,  §  5,  authorizing  any  change  in  the 
charter  at  a  general  meeting  convened  for  that  purpose,  will  form  part  of  the  charter 
it^if.    N.  O.  Jackson  Go.  v.  Lea,  12  A.  388. 

15.  When  an  amended  charter  requires  its  written  acceptance  within  a  limited  time, 
bat  no  time  is  fixed  for  the  recording  of  such  acceptance,  which  is  also  required,  the  fact, 
that  the  registry  is  made  after  the  period  fixed,  will  not  justify  the  inference,  that  the 
acceptance,  which  is  without  date,  was  made  after  the  time  limited  ;  at  least,  if  such  in- 
ference—  unwarranted  as  it  is  by  the  terms  of  the  amendment — be  repelled  by  the 
subsequent  acts  of  the  corporation  and  the  parties  deducing  it.  Haynes  v.  WaU,  13  A. 
258.    Infra,  X.  (i).  No.  15. 

16.  So,  where,  in  such  case,  the  corporation  has  acted  under  the  amended  charter  by 
vsuiDg  bonds  in -accordance  therewith,  as  also  defendants,  by  assuming  a  subscription  to 
the  increased  capital  stock,  the  latter,  who,  in  a  mortgage  securing  such  subscription, 
have  recognized,  will  be  estopped  from  denying,  the  vaUdity  of  the  amended  charter. 
76. 

See  stats.  7  March,  1857,  No.  77,  fixing  in  this  state  the  domicil  of  corporations  created 
by  its  laws;  19  March,  1857,  No.  284,  relative  to  associations  for  promoting  the  fine 
arts;  14  March,  1855,  Nos.  131,  132,  for  the  organization  of  corporations  for  works  of 
public  improvement  and  utility,  or  for  literary,  scientific,  religious,  and  charitable  pur- 
pose>i;  15  March,  1855,  No.  166,  establishing  a  general  system  of  free  banking,  of  which 
§  20  is  amended  by  staL  18  March,  1858,  No.  287.  Infra,  VII.  Nos.  16,  17,  et  seq. 
Pleading,  V.  (b),  5),  a,  No.  2. 

11.  Of  theib  Powebs  and  Liabilities. 

(a)  In  General. 

1.  The  burghs  of  barony  in  Scotland  are  legal  corporations,  and,  as  such,  have  capa- 
city to  receive  by  donation,  iiUer  vivos  or  mortis  causa,  Duke  of  Bichmond  v.  Milne, 
17  L.  312.     Donations,  I.  (a).     Infra,  (c),  No.  11. 

2.  Arts.  423,  437  C.  C.  cannot  be  construed  to  forbid  corporations,  created  by  other 
states,  from  contracting  in  this.  Art  423  is  directory  only,  and  means  that  corporations 
in  this  state  must  be  created  by  the  legislature.     Frazier  v.  WiUcqy,  4  R.  517. 

3.  The  alternative  expression,  "  unauthorized  hy  law,  or  an  act  of  the  legislature^  in 
art.  437,  shows  that  it  alludes  to  other  corporations  than  those  created  by  our  legislature, 
and  recognizes  corporations  created  in  foreign  states.     Ih, 

4  Stat.  13  March,  1837,  No.  66,  relative  to  limited  or  anonymous  partnerships,  does 
not  apply  to  corporations,  but  private  associations  of  individuals.     lb. 

5.  A  foreign  corporation,  authorized  to  contract  in  this  state,  may  contract  according 
to  its  laws,  where  the  charter  contains  no  prohibition.     IK 

6.  If  the  state  choose  to  allow  foreign  corporations  to  transact  business  in  their  cor- 
porate name  through  agents,  within  our  limits,  it  may  attach  what  conditions' it  thinks  fit 
to  the  privilege.  State  v.  Lathrop,  10  A.  398.  Taxes,  II.  (b),  2),  a,  Nos.  11,  12. 
Constitution,  II.  (c),  1),  No.  3. 

7.  It  is  a  mere  confusion  of  ideas  to  place  foreign,  on  the  same  footing  with  domestic, 
corporations,  simply  because  they  are  alike  corporations.  It  is  equally  unsound  to  claim 
for  them  the  personal  and  constitutional  rights  of  the  citizens  of  the  several  states  through- 
out the  Union.     lb. 

(b)  Political  Corporations. 

1.  A  city  has  the  right  to  levy  taxes,  as  an  incident  to  its  incorporation,  though  its 
charter  be  silent  on  the  subject ;  but  if  it  specify  certain  objects  of  taxation,  none  others 
can  be  taxed.     Blanc  v.  New  Orleans,  1  M.  123. 

2.  The  legislature,  in  establishing  corporations,  may  enable  them  to  exercise  subordi- 
nate legislation,  within  a  particular  district,  over  their  members,  and  in  regard  to  their 
rights  and  duties  as  corporators.    New  Orleans  v.  Morgan,  7  N.  S.  1. 

3.  Corporations  have  no  higher  rights  than  citizens,  unless  specially  granted,  and  are 
especially  boand  by  the  acts  of  their  agents,  as  they  can  be  bound  in  no  other  way. 
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Garland,  J.,  in  MunicipaUty  No.  Two  v.  OrhcoM  CotUm  Press,  18  L.  246.     Things, 
I.  (a),  2),  Nos.  8,  14. 

4.  So,  they  are  bound  bj  their  attorney's  admissions  of  record.     lb. 

5.  A  subscription  to  stock  by  a  municipal  corporation,  though  unauthorized  by  it8 
charter,  will  be  binding  on  it,  if  subsequently  sanctioned  by  the  legislature.  MunicipaUty 
No.  One  v.  Orleans  Theatre  Co.,  2  R.  209. 

6.  Nor  can  it  be  objected,  that  the  legislative  sanction,  being  retrospective  in  its  opera- 
tion, is  not  binding  on  a  succeeding  council,     lb. 

7.  Plaintiff,  who,  in  an  action  of  tort  against  a  city  corporation,  alleges  the  acts  of  the 
president  and  council,  though  acting  officially,  to  have  been  wilful  and  malicious,  cannot 
recover  vindictive  damages,  but  only  an  indemnity  for  the  loss  actually  sustained.  Mo- 
Gary  V.  Lafayette,  12  R.  674. 

8.  Municipal  corporations  will  not  be  held  responsible  for  the  errors  of  their  agents, 
in  pleading  or  defending  suits.  1  A.  215 ;  3  A.  230 ;  4  A.  180,  352.  Infra,  IV.  (a), 
No.  6.      EVIDKNCB,  XII.  (j),  3). 

9.  Damages  caused  by  the  illegal  obstruction  of  the  navigation  of  a  river,  resulting 
from  neglect  in  the  management  of  a  draw-bridge,  by  persons  for  whose  acts  a  police 
jury  is  responsible,  may  be  recovered  from  the  latter.  Houston  v.  Police  Jury,  3  A 
566. 

10.  A  town  is  not  liable  for  damage,  which,  caused  by  an  obstruction  in  a  street,  plain- 
tifi',  by  ordinary  care,  could  have  avoided.     Moore  v.  Shreveport,  3  A.  645. 

1 1 .  We  are  not  to  be  considered  as  recognizing,  under  our  legislation,  a  right  of  ac- 
tion in  any  c&se,  against  a  town  corporation  for  damages  occasioned  by  the  condition  of 
roads,  streets,  or  highways.     Jb.     Roads  and  Levees,  II.  (a).  No.  10. 

12.  The  power  to  relieve  the  indigent  sick,  especially  in  times  of  epidemic  disease, 
and  to  provide  for  the  poor  who  are  unable  to  Labor,  is  inherent  in  every  municipal  cor- 
poration.     Vionet  v.  Municipality  No.  One,  4  A.  42. 

13.  The  right  to  establish  markets  is  a  branch  of  the  sovereign  power,  and  that  of 
regulating  them  necessarily  a  power  of  municipal  police.  Municipality  No.  One  v.  Out- 
ting,  4  A.  336. 

14.  Where  a  municipal  corporation  ratifies,  it  will  be  liable  for,  the  tortious  acts  of 
its  agents,  though  not  done  by  the  authority  of  the  city  government.  McCrory  v.  Lafay- 
ette,  4  A.  440 ;   mide  v.  New  Orleans,  12  A.  15.     Evidence,  XII.  (j),  1),  Na  29. 

15.  The  liability  of  municipal  corporations  for  the  acts  of  their  agents  is,  as  a  general 
rule,  well  settled.     Johnson  v.  Muncipality  No.  One,  5  A.  100. 

16.  While  exercising  powers,  given  it  for  public  purposes  as  part  of  the  government, 
a  corporation  enjoys  the  exemption  of  government  from  responsibility  for  its  own  acts 
and  those  of  its  officers  deriving  their  authority  from  the  sovereign ;  whereas,  in  the  ex- 
ercise of  those  conferred  for  private  purposes,  it  is  answerable  for  the  acts  of  its  legal 
agents.  The  municipal  exemption  from  liability  to  suit  is  to  be  strictly  construed. 
Stewart  v.  New  Orleans,  9  A.  461 ;  Bennett  v.  New  Orleans,  14  A.  120.  New  Or- 
leans, II.  (d),  1),  No.  10. 

17.  The  power  to  abate  nuisances  is  a  portion  of  police  authority  necessarily  vested 
in  all  populous  towns.     Kennedy  v.  Phelps,  10  A.  227.     New  Orleans,  IL  (d),  2) ; 

18.  The  doctrine,  that  a  municipal  corporation  has  a  right  to  violate  a  contract,  and 
that  redress  is  only  to  be  had  by  an  action  of  damages,  is  as  unsound  as  it  is  novel. 
New  Orleans  v.  Wardens,  11  A.  244. 

19.  The  nature  of  municipal  corporations  is  such,  that  they  of  necessity  represent  all 
the  citizens  of  the  territory  submitted  to  their  jurisdiction,  as  well  by  classes  as  collect- 
ively. Proceedings,  therefore,  against  the  representative  body  are  not  more  binding  on 
the  whole  community,  than  they  are  upon  the  particular  class  to  be  affected.  Parker  v. 
Scogin,  11  A.  629.     Judguknt,  XV.  (a).  No.  16. 

20.  The  power  to  erect  and  govern  a  police  jail,  to  employ  officers  to  superintend  it, 
etc.,  is  granted  for  public  purposes,  and  not  private  advantage.  And  a  corporation  is 
not  liable  for  the  nonfeasance  or  misfeasance  of  the  officers  of  the  police  jaiL  Lewis  v. 
New  Orleans,  12  A.  190. 

21.  Thus ;  in  an  action  for  the  value  of  a  slave  against  the  city  of  New  Orleans, 
plaintiff  alleged,  that  he  had  placed  his  slave  in  the  parish  jail  for  safe-keeping ;  that 
the  city  derived  a  pecuniary  profit  therefrom  in  the  compensation  paid  by  the  owner ; 
that  its  agents,  in  disregard  of  the  laws  and  ordinances,  had  unnecessarily  exposed  the 
slave,  whose  consequent  sickness  was  not  properly  cared  for  or  notified  to  plaintiff,  and 
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who,  in  consequence  of  the  gross  negligence  of  the  city's  agents,  had  died.     Held^  that 
the  petition  discloses  no  cause  of  action,     lb. 

22.  Spofford,  J.,  dissenting.  According  to  our  uniform  jurisprudence  down  to  .the 
ease  of  Slewartj  supra^  No.  16,  these  allegations  show  a  cause  of  action.  The  reasons 
assigned  for  the  decree  in  that  case,  whether  right  or  wrong,  are  not  binding  as  a  prece- 
dent, because  thej  were  not  the  opinion  of  a  majority  of  the  court,  but  of  two  judges 
ooij;  two  judges  dissented  altogether;  and  the  third  only  concurred  in  the  conclusion, 
without  assenting  to  the  doctrine  of  the  case.  lb.  [^The  opinion  reviews  various  cases 
on  the  question  decided.'] 

23.  Under  the  grant  of  ^  all  the  powers,  rights,  privileges,  and  immunities,  incident 
to  municipal  corporations,  and  necessary  to  the  proper  government  of  the  same,"  a  city, 
perhaps,  can  prevent  the  sale  of  unwholesome  bread,  and  so  regulate  its  inspection  ;  but 
it  cannot  regulate  the  assize,  t.  e.  the  price  and  weight  of  bread.  Such  a  power  is  not 
absolutely  necessary  for  the  proper  government  of  the  city.  GuiUotte  v.  New  Orleans, 
12  A.  432. 

24.  Nuisances  may  exist  in  a  city  without  its  liability  for  the  consequences.  The 
citj  b  no  general  warrantor  against  the  acts  of  individuals.  Nor  is  it  responsible  for 
such  acts,  which  might  possibly  have  been  prevented,  if  the  police  had  exercised  more 
judgment,  or  been  more  efficient  in  the  discharge  of  their  duties.  Howe  v.  New  Orleans, 
12  A.  481. 

25.  Thus ;  plaintiff,  while  walking  along  a  street  in  New  Orleans,  was  injured  by  the 
filing  of  a  wall  of  a  building  which  had  been  burnt ;  the  city  surveyor,  who  had  the 
power  to  have  the  wall  taken  down  after  the  fire,  of  which  he  was  aware,  observed  its 
condition  repeatedly  from  the  street,  and  thought  there  was  no  danger,  although  he  never 
made  any  examination  on  the  premises.  JMdy  that,  under  no  statute  or  principle  of  law, 
is  the  city  liable  for  the  surveyor  s  error  of  judgment.     lb. 

26.  The  case  is  different  where  an  individual  is  injured  by  the  negligent  manner  in 
which  work  to  public  streets  is  done,  or  by  their  want  of  repair ;  for  the  possession  of 
the  servitude  of  the  streets  is  in  the  city,  which,  possibly,  might  then  be  liable.     lb. 

27.  Corporations  possess  only  jura  minorum,  and  cannot  contract  for  all  purposes, 
hie  persons  of  full  age  and  sui  juris.  Having  only  the  powers  conferred  by  their 
charters,  they  are  not  bbund  by  contracts  made  by  those  not  authorized  to  represent 
them.  Resptihlica  minorwn  jure  uti  soi^ ;  ideoque  auxilium  restitutionis  implorare 
potest.    C.  2  L.  54  T.  4  c;  11  L.  29  T.  3  c;  Seibrecht  v.  New  Orleans,  12  A.  496. 

28.  A  corporation  may  be  bound  on  a  quasi  contract  ex  aequo  et  bono.  But  its  posi- 
tion is  analogous  to  that  of  the  minor.  The  latter  is  bound  only  for  necessaries,  which 
the  tutor  refuses  to  provide,  or  those  which  have  increased  his  estate,  and  not  those  which 
have  been  consumed  by  use  or  lost  in  speculation.  C.  C.  1778.  And  he  is  bound  to 
restore  only  when,  as  plaintiff,  he  avails  himself  of  the  restitutio  in  integrum,  and  not 
when  be  resists  the  contract.     3. 

29.  So,  where  a  court-house  in  New  Orleans  has  been  supplied  with  furniture  with- 
out authorization  of  the  common  council,  or  application  to  it,  or  its  proper  officers,  the 
city  will  not  be  liable  therefor,  though  considered  necessary  by  the  judge  or  clerk,  and 
such  as  is  constantly  used  in  the  court-rooms  and  supplied  by  the  city,*  and  though  the 
fnmitare  have  been  actually  worn  out  by  public  use.  In  such  case,  a  party's  only  rem- 
edy, on  the  city's  refusal  to  pay,  is  to  remove  his  furniture.     Jb. 

30.  Though  a  corporation  have  the  right  to  regulate  its  public  markets,  yet,  where  it 
forms  a  partnership  with  private  individuals  in  a  market-house,  it  cannot  claim  higher 
social  rights  than  any  other  partner,  at  least  in  the  financial  administration  of  the  part- 
nership property.     New  Orleans  v.  GuiUotte,  12  A.  818. 

31.  Nor  will  it  matter,  in  such  case,  that  the  corporation,  like  that  of  New  Orleans,  be 
cbthed  with  important  functions  of  government  Its  partners  have  a  right  to  be  con- 
sulted in  a  matter  affecting  the  social  interest.     Jb. 

32.  Thus ;  defendants  and  the  city  of  New  Orleans  were  decreed  to  be  joint  owners  of 
a  k>t,  on  which  the  latter  had  established  a  market,  and  entitled,  each,  to  a  certain  portion 
of  the  revenoes.  Towards  the  close  of  the  year  for  which  the  market  was  farmed,  a  par- 
tition by  licttation  was  ordered,  when  the  city  council,  instead  of  farming  out  the  market, 
as  was  usual,  to  the  highest  bidder,  directed  its  commissary  to  collect  and  pay  the  dues 
day  by  day  to  the  city  treasurer,  down  to  the  time  of  sale.  Defendants,  having  remon- 
strated against  this  as  injurious  to  their  interests,  ruled  the  city  to  show  cause  why  a 
party  designated,  offering  good  security,  should  not,  until  the  partition  sale,  farm  the 
revenues  for  a  certain  sum  per  month,  yielding  an  amount  larger  than  that  of  the  pre- 
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oeding  jear.  The  city  opposed  the  rule  on  the  sole  ground  of  its  exdasive  right  to 
regulate  the  administration  of  the  revenues  of  the  public  markets.  HJM,  thai  the  rule 
shojuld  be  made  absolute.    Jb.    Partition,  I.  Nos.  9,  10, 11. 

3^.  Merrick,  C.  J.,  dissenting.  The  right  to  establish  and  regulate  markets  b  a 
portion  of  the  sovereign  power  delegated  to  the  city  council,  with  whose  police  defend- 
ants' mere  joint  ownership  in  the  soil,  to  which  they  have  submitted,  gives  them  no  right 
to  interfere.  They  may  withdraw  their  property  or  compel  its  partition,  but  they  cannot 
interfere  with  the  municipal  prerogatives,     lb, 

34.  Though  a  market  may  not  be  a  locus  pttbltctu  in  the  sense  of  ownership,  still  as  a 
place  to  which  all  persons  have  a  right  to  resort  daily  for  provisions,  it  is  public,  because 
exclusively  controlled  by  the  public  authorities.  3.  et  Id.  Things,  I.  (a),  1),  No.  31 ; 
2),  No.  54. 

35.  Markets  are  not  established  for  public  or  private  profit,  but  public  good,  the  meas- 
ures to  promote  which  are  left  to  the  municipal  authorities,  which  are  to  decide  the  ex- 
pediency of  farming  a  market  or  collecting  its  dues  through  a  commissary,  and  the  fitness 
of  the  person  chosen  to  exercise  such  office.     Jb.  et  Id. 

36.  Markets  are  regulated  and  their  dues  collected  under  the  city  ordinances.  As 
the  farmer  cannot  exact  more,  so  the  commissary,  it  is  to  be  presumed,  will  not  receive 
less.  Defendants,  as  coproprietors,  will  therefore  get  theu^  portion  of  the  exact  revenue, 
and  80  have  no  ground  of  complaint.     lb  et  Id, 

37*  Ordinances  of  municipal  corporations,  if  constitutional  and  legal,  are  the  supreme 
law,  and  courts  have  no  option  but  to  compel  obedience  thereto.  To  control  them  would 
be  to  legislate  for  them.    Ih  et  Id.     Constitution,  II.  (e),  1),  No.  1. 

38.  Where  a  slave,  placed  in  the  police  jail  of  New  Orleans  for  safe-keeping,  is  ille- 
gally put  out  to  work  in  the  chain-gang  without  his  owner's  knowledge,  and  lost  through 
the  negligetkce  of  the  city's  agents  in  suffering  him  to  escape  while  so  employed,  and 
their  laches  in  not  giving  timely  notice  of  such  escape  to  the  owner,  the  latter  may  re- 
cover the  value  of  the  slave  from  the  city.  Olague  v.  New  Orleans,  13  A.  275.  Roaps 
AND  Leyees,  IL  (a).  No.  11. 

39.  A  power,  like  that  granted  the  town  of  Shreveport,  stats.  20  March,  1839,  §  6, 
No.  67  ;  16  March,  1850,  §  8,  No.  190,  «  to  make  ordinances  from  time  to  time,  for 
opening,  widening,  draining,  filling  up,  keeping  in  order,  and  improving  the  streets,"  im- 
plies a  power  to  ^il  the  grade  thereof,  and  to  level  them  to  that  grade.  The  corpora- 
tion, in  the  due  exercise  of  this  power,  is  not  bound  to  grade  and  improve  the  adjacent 
lots,  so  as  to  make  them  correspond  with  the  street,  where  no  special  law  creates  any 
such  obligation.  Nor  does  the  absence  of  such  a  law  render  the  grant  of  power  uncon- 
stitutional and  void.     Reynclds  v.  Shreveport ^  13  A.  426. 

40.  Such  a  power,  however,  is  not  arbitrary  and  unlimited.  But,  where  the  author- 
ities never  enter  on  a  proprietor's  lots,  nor  interfei*e  with  his  title  or  possession,  nor  take 
any  part  of  his  property  for  public  use,  the  damage  sustained  by  him  is  not  an  expro- 
priation of  property  or  divestiture  of  rights,  but  merely  danmtan  absque  injuria.  lb. 
Offences  and  Quasi  Offences,  II.  (d),  No.  5. 

41.  Such  a  power  is,  in  its  very  terms,  a  continuing  power,  and  not  a  power  to  be 
exhausted  as  soon  as  exercised.  Although  the  grade  have  been  established  by  a  pre- 
vious ordinance,  and  the  adjacent  proprietor  have  built  with  reference  thereto,  be  cannot 
complain  of  the  new  grade  as  the  violation  of  a  tacit  contract,  such  previous  ordinance 
not  having  declared  the  grade  to  be  a  finality.  And,  if  it  had,  the  better  opinion  is 
that  such  declaration,  in  violation  of  the  legislative  grant  of  an  enduring  power,  would 
be  void.     lb, 

42.  Art.  663  C.  C.,  embodying  the  maxim,  *'  sic  utere  tuo  ut  alienum  non  ksdas^ 
does  not  relate  to  the  powers  of  cities  with  regard  to  streets,  which  they  are  authorized 
to  open  or  improve,     lb, 

43.  A  corporation  may  execute  a  lawful  power  so  injuriously  and  maliciously  as  to 
justify  a  claim  for  damages.  But,  when  the  subject-matter  is  within  its  corporate  powers, 
the  presumption  is  in  favor  of  the  legality  and  good  faith  of  its  action ;  and  the  complain- 
ant must  make  out  a  clear  case  of  wilful  oppression  to  obtain  relief.  lb.  Roads  and 
Levees,  II.  (b),  No.  15. 

44.  Ordinances,  directing  work  to  be  done  on  streets  and  not  involving  the  necessity 
of  issuing  obligations  beyond  the  current  municipal  revenues,  are  not  within  stat.  1855, 
§  4,  No.  263,  prohibiting  municipal  authorities  from  contracting  any  debt  without  pro- 
viding, in  the  ordinance  creating  it,  the  means  of  paying  principal  and  interest,    lb, 

45.  A  corporation  is  not  liable  ex  delicto,  unless  the  act  complained  of  were  against. 
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or  without  anthority  of,  law,  or  improperlj  or  waotonly  executed.  The  rule  applies 
with  peculiar  force  to  acts  of  non-feasance,  within  corporate  discretion,  and  involving  an 
eipeuditare  of  corporate  funds.     Bennett  v.  New  Orleans,  14  A.  120. 

46.  So,  where,  from  the  city's  failure  to  have  a  draining  machine  repaired  and  kept 
in  operation,  plaintiff's  premises  are  overflowed  and  damaged,  he  cannot  sue  the  corpora- 
tion :  his  loss  is  damnum  abeque  injuricL     lb. 

47.  The  fanning  of  markets,  wharves,  port  dues,  etc.,  are  clearly  acts  of  administra- 
tion, which,  under  an  anthority  ^  to  lease  and  farm  out  every  kind  of  property,  and  to 
laj  and  collect  taxes  as  it  may  deem  expedient,"  a  corporation  may  exercise.  Stoartz  v. 
Flathoats,  l^  A.  243. 

48.  Where  a  municipal  council  is,  by  charter,  required  annually  in  a  certain  month 
to  make  a  particular  appropriation,  and  is  forbidden  to  proceed  to  other  business  until 
the  appropriation  be  made,  it  may,  without  violating  the  law,  which  fixes  no  particular 
dij,  wait  until  the  last  day  of  the  month  designated  to  make  the  appropriation.  C.  C. 
2052.  As,  under  the  charter,  the  council's  neglect  in  this  regard  does  not  taint  its  other 
acts  with  nullity,  its  prior  action  would  not  be  invalid,  [^praviclsd  the  (xppropricttion  were 
made  nme  time  during  the  month  f ]     Hk     Laws,  II.  (g). 

See  stats.  26  February,  1855,  No.  15,  authorizing  municipal  corporations  to  subscribe 
to  the  stock  of  companies  undertaking  works  of  internal  improvement;  9  March,  1855, 
No.  51,  making  such  corporations  liable  for  damages  done  to  property  by  mobs;  15 
March,  1855,  No.  263,  relative  to  municipal  corporations  generally.  Police  Jury. 
New  Oblkaits,  II. 

(c)  Private  Corporations. 

1.  Coder  stat.  IB  March,  1818,  No.  89,  giving  summary  process  to  the  banks  to  recover 
mooey  loaned,  they  cannot  proceed  sunmiarily  against  the  maker  of  a  note  discounted  at 
the  request  of  indorsees.      U.  S.  Bank  v.  Fleekner,  8  M.  141. 

2.  The  privileges  of  corporations  are  commensurate  with  their  duties ;  when  it  is  their 
duty  and  exclusive  privilege  to  transport  goods  and  passengers  between  two  termini  only, 
tbey  cannot  complain  that  others  transport  goods  and  passengers  from  one  of  these  ter- 
mini beyond  the  other,  though  in  so  doing  they  be  obliged  to  pass  along  the  route  thus 
exclusively  granted.     State  v.  Wilson,  6  N.  S.  180. 

3.  Legal  interest,  on  sums  discounted  by  banks,  is  that  established  by  their  charter. 
C.  C.  2895 ;  Bank  of  La.  v.  Sterling,  2  L.  62 ;  ainton  Co.  v.  Kerfum,  10  R.  174. 

4  A  corporation  is  civilly  responsible  for  damages  caused  by  acts  of  its  agents  done 
by  its  commands,  in  a  matter  within  the  scope  of  its  corporate  objects.  Rabassa  v.  Or- 
fem*  Nov.  Co.,  5  L.  463. 

--  5.  Corporations  are  responsible  for  every  injurious  act,  except  where  specially  ex- 
empted by  law.     lb.;  Mabire  v.  N.  0.  Ganal  Co.,  11  L.  86. 

6.  Banks  can,  in  no  case,  take  more  interest  than  that  fixed  by  their  charters.  Where 
the  charter  fixes  the  rate  at  nine  per  cent  and  ten  is  taken,  it  will  be  reduced  to  the 
fonner.    Bank  of  La.  v.  Stansburg,  8  L.  261. 

7.  Where  a  boat,  which  a  company  contracts  to  unload,  is  taken  possession  of  by  its 
slaves  and  sinks  soon  afler,  it  will  be  liable  for  the  loss,  unless  proved  to  be  the  result 
of  some  accident  not  within  its  control.     Marlatt  v.  Levee  Press  Co.,  10  L.  586. 

B.  Companies  incorporated  for  a  particular  object,  without  specifying  their  powers  and 
mode  of  obtaining  the  property  of  individuals,  must  proceed  according  to  the  general  law. 
MMre  V,  N.  O.  Canal  Co.,  11  L.  86.    Things,  II.  (b),  2),  No.  2. 

9.  A  company,  incorporated  to  make  a  canal  through  the  swamp  from  New  Orleans 
to  die  lake,  cannot  stop  up  the  natural  drains,  and  lay  the  lands  adjacent  thereto  under 
water,  over  which  it  is  not  allowed  to  pass  without  first  compensating  the  proprietors ; 
especially  when  no  express  provision  in  the  charter  authorizes  it.     3. 

10.  There  is  no  distinction  as  to  the  liability  of  corporations  and  natural  persons,  for 
the  acts  and  neglect  of  their  agents,  when  acting  within  the  scope  of  their  employment ; 
the  responsibility  of  each  rests  on  the  same  groupds,  in  the  same  manner,  and  to  the 
tame  extent.  Ware  v.  Barataria  Co.,  15  L.  170.  Offenobs  and  Quasi  Offences, 
IL  (h). 

11.  Corporations  have,  by  our  laws,  the  same  capacity  as  natural  persons  to  take  by 
devise-    ABlne  v.  JtRbie,  17  L.  46.     Supra,  (a).  No.  1. 

12.  A  bank,  duly  incorporated,  may  lend  money,  and,  as  incident  thereto,  take  as 
security  a  crop  of  cotton,  and  ship  the  same  to  a  factor,  to  be  sold  to  reimburse  the  loan. 
Ddoaek  v.  Jones,  18  L.  447. 
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18."  Where  a  bank  charter  declares,  that  if  it  "  shall,  at  any  time,  suspend  or  refase  pay- 
ment of  any  of  its  notes,"  etc.,  "  the  holder  of  such  notes,"  etc.,  "  shall  be  entitled  to  inter- 
est thereon,  from  such  suspension  or  refusal  until  the  same  be  paid,  at  the  rate  of,  etc.," 
the  holder  of  a  note  can  recover  interest  at  that  rate,  only  from  a  demand  on  each  note, 
or  the  bank*8  default,  and  not  from  the  date  of  a  general  suspension  of  specie  payments 
without  such  demand.  Bartktt  v.  N.  0.  Canal  Co.,  1  R  543 ;  Bank  of  La,  v.  Fawkr, 
10  R.  196 ;  Matter  of  K  0.  Lnprovement  Co.,  4  A.  471.     Obligations,  VII.  (a),  2). 

14.  When  the  rate  of  interest  on  loans  or  discounts  is  limited  by  its  charter,  a  bank 
cannot  stipulate  for  a  higher  rate  in  consideration  of  its  forbearance  to  sue.  Exchange 
Co.  V.  Boycej  8  R.  807. 

15.  Under  8tat.  5  February,  1842,  No.  22,  reviving  the  charters  of  the  banks  in  New 
Orleans,  only  the  debts  due  them  at  the  date  of  the  act  can  be  considered  a  part  of  tbeir 
"  decut  weight."  Debts  subsequently  contracted,  though  between  the  date  of  the  passage 
of  the  act  and  its  promulgation,  or  acceptance  by  the  banks,  are  not  included  in  the 
«'  dead  weight."     City  Bank  v.  Barbarin,  6  R.  289. 

16.  Where  an  agent,  acting  in  the  capacity  conferred  by  a  corporation,  under  the  di- 
rection of  his  employers  or  in  the  discharge  of  some  duty  incidental  to  his  situation, 
does  any  act  causing  damage,  the  corporation  will  be  responsible.  AHier,  where  he  acts 
of  his  owairee  will,  without  reference  to  his  functions  as  an  agent  JEkHng  v.  Commercial 
Bank,  7  R.  459 ;    Walling  v.  Shreveport,  5  A.  660.     Infra,  IV.  (b),  1),  No.  25. 

17.  Thus,  a  bank  is  not  liable  tor  an  unauthorized  declaration  by  one  of  its  officers, 
that  plaintiif  had  frequently  overdrawn  his  account.  C.  C.  430,  431,  433,  434;  Btting 
V.  Commercial  Bank,  7  R.  459.     Mandate,  II.  (b).  No.  16. 

18.  Where,  from  the  neglect  of  the  agents  of  a  railway  company  to  secure  cars  left 
on  a  track,  constructed  on  a  pier  used  as  a  public  highway,  one,  who  was  crossing  the 
track,  at  a  point  over  which  it  was  necessary  for  him  to  pass,  to  reach  his  vessel,  is, 
during  a  dark  night,  and  without  any  fault  on  his  part,  run  over  and  seriously  injured 
by  the  cars,  put  in  motion  by  a  strong  wind,  he  may  recover  damages  to  the  extent  of 
the  injury  sustained.     C.  C.  2294,  2295 ;  Brown  v.  Pontchartrain  Co.,  8  R.  45. 

19.  Though  there  be  no  express  authority  in  its  charter,  a  corporation  may  make  a 
promissory  note,  in  the  course  of  its  legitimate  business.  Brode  v.  Firemen^ s  Ins.  Co.,  8 
R,  244 ;  La.  State  Bank  v.  Orkans  Nav.  Co.,  3  A.  294.     Infra,  IV.  (a),  Nos.  4,  5. 

20.  Where  a  company  to  construct  a  canal  is  bound  to  keep  it  in  good  order,  it  has 
necessarily  discretionary  powers  essential  to  regulate  the  canal  and  its  navigation ;  and 
where  the  latter  is  impeded,  or  the  canal  injured  by  the  use  of  steamers,  they  may  be 
excluded.  But  this  discretion  must  be  exercised  with  proper  regard  to  the  rights  of 
individuals,  or  the  company  will  be  liable  in  damages.  Sheldon  v.  N.  0.  Canal  Co.,  9  R. 
360. 

21.  A  company  authorized  to  establish  a  railway  along  a  public  street,  and  to  run  a 
locomotive,  may  make  a  turn-out  from  the  main  track  to  communicate  with  a  depot,  near 
the  terminus  of  the  road,  containing  the  machinery  necessary  for  reversing  the  engine, 
etc.,  where  no  objection  exists  to  a  turn-out  at  that  particular  point.  N.  O.  and  Carrottton 
Co.  V.  Municipality  No.  Two,  1  A.  128 ;  Knight  v.  N.  0.  and  CarroUtan  Co.,  9  A.  284. 

22.  A  corporation,  being  the  creature  of  law,  possesses  only  those  powers  which  the 
charter  creating  it  confers,  either  expressly,  or  as  incidental  to  its  existence.  La.  State 
Bank  V,  Orleans  Nav.  Co.,  3  A.  294. 

23.  When  a  toll-gate  keeper,  in  a  company's  employ,  violates  the  custom  of  the  road 
by  shutting  the  gate  at  an  unusual  hour,  and  places,  in  its  stead,  a  bar,  not  easily  dis- 
cernible at  night,  whereby  plaintiff's  horse  is  killed,  the  company  will  be  liable.  Bud- 
leg  V.  N  0.  Canal  Co.,  5  A.  297. 

24.  Railjx)ad  companies  are  responsible  for  injuries  inflicted  through  the  negligence, 
imprudence,  and  want  of  skill  of  their  servants,  upon  passengers.  Carmanig  v.  Mexican 
Gulf  Co.,  5  A.  703.    Offengks  and  Quasi  Offences,  II.  (c) ;  (e),  2) ;  (g),  2),  a. 

25.  When  a  company  to  run  a  canal  and  road  along  its  margin  has,  in  all  respects, 
complied  with  its  charter,  it  will  not  be  liable  for  the  want  of  a  railing  between  the  canal 
and  road,  although  with  such  railing  the  road  would  be  safer  and  the  loss  complained  of 
would  not  have  happened.  No  law  or  usage,  in  the  absence  of  any  provision  in  the 
charter,  obliges  a  company  to  erect  such  railing.  Barnes  v.  j^  0.  Canal  Co.,  9  A. 
366. 

26.  Although  the  property  and  privileges  of  a  company  have  been  placed  under  the 
entire  management  of  lessees,  who  bind  themselves  for  all  loss  resulting  from  the  acts  of 
persons  employed  by  them,  the  company  itself  will  be  still  liable  to  third  persons  for 
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damage  caased  by  an  emplojee  of  such  lessees,  when  it  has  settled  with,  and  paid,  the 
latter,  a  stipulated  salary,  as  its  stewards.  Thompson  v.  N.  0.  and  CarrolUon  Co.,  10 
A.  403. 

27.  The  legislature,  by  stat.  20  January,  1830,  No.  1,  agreed  that  the  Pontchartrain 
Bailroad  Company  should  have,  for  twenty-five  years,  the  exclusive  privilege  to  run  a 
railroad  from  New  Orleans,  its  faubourgs,  and  incorporated  limits,  to  the  lake.  Within 
ten  jears  afterwards,  two  other  railroad  companies  were  incorporated,  one,  to  run  a  road 
from  New  Orleans  to  CarroHton,  on  the  Mississippi,  some  miles  above  New  Orleans,  and 
the  other,  to  run  a  road  from  CarroHton  to  the  lake,  its  terminus  there  being  some  miles 
distant  along  the  lake  from  the  terminus  of  the  Pontchartrain  road.  The  last  two  com- 
panies combined,  and,  adopting  a  tariff  of  charges  for  the  continuous  travel  between  the 
city  and  lake,  ran  through  trains  over  both  roads,  regulating  the  amount  to  be  paid  by 
each  company  therefor.  Ileldj  that  the  first  company  was  entitled  to  damages  against 
the  other  two,  and  to  enjoin  them  from  transporting  passengers  and  freight  to,  and  from, 
the  lake.  Pontchartain  Co.  v.  N.  0.  and  CarrolUon  Co.,  1 1  A.  253.  Offences  and 
Quasi  Offences,  II.  (g),  2),  b,  Nos.  17,  ei  seq, 

28.  The  union  by  defendants  of  their  roads,  if  made  in  good  faith,  to  accommodate 
different  lines  of  travel,  and  not  to  compete  for  the  same  travel,  which  would  naturally 
pass  over  plaintiff's  road,  would  be  lawful.  But,  if  made  to  transport  passengers  and 
freight  between  the  prohibited  points,  it  is  not  lawful.     lb.    Infra,  X.  (x). 

29.  Defendants'  separate  charters  are  not  in  themselves  unconstitutional,  because 
neither  embraces. the  prohibited  termini.  But  the  moment  defendants,  by  their  union, 
connect  these  points  by  railroad,  their  act,  as  regards  the  direct  travel  between  the 
points,  becomes  as  unconstitutional  as  would  have  been  a  single  charter  and  road  for  the 
like  purpose,     lb. 

30.  The  legislature  could  not  grant  a  franchise  like  that  of  plaintiff  to  another  com- 
panj  by  coupling  with  it  a  privilege  or  burden  withheld  from  the  former,  an  evasion  of 
whose  rights  by  the  union  of  defendants'  roads  cannot  be  presumed  to  have  been  con- 
templated by  a  sovereign  state,     lb. 

31.  Though  the  line  of  travel  be  different  on  the  different  roads,  and  plaintiff  do  not 
offer,  and  cannot  be  compelled,  to  convey  the  travelling  public  to,  and  from,  the  same 
points  as  defendants,  yet  this  is  a  necessary  inconvenience  of  a  monopoly,  which  the  legis- 
iatore,  though  it  must  have  foreseen  the  inconvenience,  still  granted,     lb. 

32.  A  corporation  may  lease  portions  of  its  works,  or  even  contract  for  building  some 
of  them  under  an  agreement,  that  the  contractor  is  to  reimburse  himself  by  a  receipt  of 
their  tolls.  The  corporation  is  responsible  for  the  acts  of  the  contractor,  who,  in  such 
c&$e.  becomes  its  agent.     Boykin  v.  Shaffer,  18  A.  129. 

See  stats.  17  March,  1859,  No.  176,  relative  to  certain  liabilities  of  all  incorporated 
companies  in  this  state  receiving  money  on  deposit,  or  declaring  dividends  on  profits ; 
20  Marchy  1856,  No.  194,  extending  the  powers  of  railroad  companies ;  12  March,  1855, 
No.  105,  relative  to  telegraphic  companies ;  15  March,  1855,  No.  341,  regulating  cor- 
porations generally.    Marriage,  Vlll.  (c),  Nos.  17,  25.     Pleading,  I.  (c),  4). 

III.  Op  the  Election  and  Amotion  of  Officers. 

1.  An  act  reviving  a  charter  does  not  continue  in  office  officers  elected  under  the 
charter  during  its  first  existence ;  their  offices  expired  with  that  charter.  Rost  v.  «S^. 
FnmcU,  8  N.  S.  54. 

2.  The  president  and  directors  of  a  company,  appointed  commissioners  to  perform  a 
certain  trust,  act  with  reference  thereto  as  commissioners  only,  and  as  such  are  responsi- 
ble when  no  longer  president  and  directors.     Lailande  v.  1m.  Slate  Ins.  Co.,  9  L.  326. 

3.  Commissioners  to  open  books  of  subscription  for  stock  on  a  certain  day,  and  keep 
them  open  until  the  subscription  be  filled,  remain  until  then  qualified  and  responsi- 
ble.   /&. 

4.  Where  an  act  creating  an  office  proyides  ^  that  the  governor,  as  soon  as  may  be 
after  the  passage  of  this  act,  and  every  two  years  thereafter ^  shall  nominate  and  appoint, 
<&«.,  the  word  thereafter  will  refer  to  the  date  of  the  act,  and  the  duration  of  the  office  be 
limited  by  every  second  year  from  that  time,  and  a  new  appointment  made  accordingly. 
Bry  Y.  Woodroqf,  13  L.  556. 

5.  Where  one  elected  a  bank  director  is  ineligible,  the  person  who  has  obtained  the 
next  highest  number  of  votes  is  not  elected ;  a  new  election  must  take  place.  Jordy  v. 
Htbrard,  18  L».  455 ;  Leueps  v.  Creditors,  7  A.  624. 
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6.  The  right  to  nominate  a  curate,  or  the  ju$  patronatAt  of  the  Spanish  law,  is  ab- 
rogated in  this  state.     St.  Louis  ▼.  Mane,  8  R.  51. 

7.  Where  corporators  neglect  to  appoint  officers,  to  the  injury  of  creditors,  the  coart 
will  appoint  a  manager  to  wind  up  the  company.  Brown  v.  Union  In$,  Co.,  3  A.  177. 
Jnfra,  VIII.  (a).  No.  15 ;  (b),  No.  9.     Sequestration,  I.  Nos.  8,  6 ;  11.  (a),  No.  17. 

8.  A  bank  stockholder  will  not  be  permitted  to  impeach  a  title  conferred  by  an  elec- 
tion, over  which  he  presided,  or  the  legality  of  votes  he  himself,  as  commissioner,  re- 
ceived, nor  to  contest  an  election  in  which  he  has  concurred.  Wikz  v.  Peters,  4  A 
839. 

9.  Though,  under  our  legislation,  any  stockholder  have  a  right  to  inquire,  by  a  ^ 
warranto,  into  the  election  of  those  who  assume  to  administer  the  corporation,  yet, 
where  the  wrong  complained  of  was  the  result  of  his  own  misconduct  or  neglect,  or  he 
has  acquiesced  or  concurred  in  it,  he  will  not  be  listened  to.     lb* 

10.  Where,  however,  one  concurs  in  an  election  in  ignorance  of  some  &ct  making  it 
invalid,  and  afterwards  shows  the  objection,  and  that  it  has  come  to  his  knowledge  since 
the  election,  he  should  be  heard,  consent,  induced  by  error,  not  being  binding  in  the  eje 
of  the  law.  These  principles  are  applicable,  if  not  to  municipal,  certainly  to  private, 
corporations.     lb. 

11.  An  election  of  bank  directors  will  not  be  set  aside  because  legal  votes  were  re- 
ceived without  proper  evidence.     Conant  v.  MUlaudon,  5  A.  542. 

12.  Persons  holding  stock  in  trust  may  vote  for  directors.     lb. 

13.  One,  who  contests  an  election,  on  the  ground  that  votes,  ^ven  by  an  elector  acting 
as  trustee,  were  for  the  benefit  of  other  stockliolders  who  had  already  voted  up  to  the  limit 
allowed  by  the  charter,  must  show  it  affirmatively.  The  bare  possibility,  that  the  votes 
were  held  for  such  persons,  is  not  to  be  regarded.  The  contingency  is  too  remote  to 
deserve  notice  as  a  legal  presumption.     lb. 

14.  The  mere  assertion,  in  such  case,  that  the  votes  may  be  illegal,  is  not  sufficient  to 
put  the  officers  elected  on  proof  of  their  legality.  The  hypothesis  presented  assumes 
a  fraud  upon  the  charter ;  and  fraud  is  not  to  be  presumed,  lb.  Evidence,  Xlll. 
(c),  No.  1. 

15.  Art.  95,  const  1845,  restricting  eligibility  to  parish  offices  to  persons  who  have 
the  right  to  vote  in  such  parish,  contemplates  state  officers ;  and  does  not  prohibit  a 
municipal  body  from  electing,  as  surveyor,  a  person  who  resides  in  an  adjoining  parish. 
State  ex  reL  Grant  v.  Blanchard,  6  A.  515.  Cokstitution,  II.  (a).  No.  2;  (c),  4), 
No.  1. 

16.  The  qualifications  of  the  members  of  a  municipal  council,  under  whose  authority 
the  revenues  have  been  leased,  cannot  be  questioned  by  a  debtor  of  the  corporation, 
when  sued  by  the  lessee.     Swartz  v.  Flatboats,  14  A.  243. 

See  Infra,  X.  (o).  Lafatbtte,  No.  3.  New  Orleans,  II.  (g).  Pleading,  I. 
(c),  4),  No.  3.  Lease,  II.  (c),  2),  Nos.  19,  20.  Mandamcs,  I.  (b),  No.  3.  Quo 
Warranto. 

IV.   Op  their  Modes  of  Action  ;   and  Powers  and  Liabilities  of  their 

Officers. 

(a)  Political  Corporations. 

1.  Where  a  corporation  is  authorized  to  impose  a  wharfage  charge,  a  court  will  not 
limit  the  amount  the  municipal  authorities  may  exact  for  that  purpose.  The  question  is 
purely  administrative.  Municipality  No.^  One  v.  Pease,  2  A.  538.  Taxes,  II.  (c),  Na  2. 
New  Orleans,  II.  (e),  1),  Nos.  13,  14. 

2.  Municipal  councils,  or  other  functionaries  of  government,  cannot  renounce  powers 
vested  in  them  by  the  constitution  and  laws.  An  ordinance,  which  makes  even  a  partial 
surrender  of  political  power,  is  null.  Municipality  No.  Three  v.  VrsuUne  Nuns,  2  A. 
611. 

3.  The  powers  of  those  charged  with  the  local  government  of  internal  divisions  of  the 
state  are  merely  administrative,  except  where  express  authority  is  given  by  law.  G.  C 
240,  429,  430 ;  La.  State  Bank  v.  Orleans  Nov.  Co.,  3  A.  294.  -^  > 

4.  No  express  authority  is  given  to  municipal  officers  to  enter  i|Kb  the  contract  of 
suretyship ;  nor  is  there  any  general  authority  from  which  the  powei*  can  be  fairly  de- 
duced, under  a  plea  of  usage,  necessity,  or  convenience,  or  public  interest     lb, 

5.  The  powers  of  municipal  officers,  if  not  expressly  determined,  must  be  regulated 
like  those  of  other  agents.  -  C.  C.  430.     And,  to  bind  the  corporation  by  drawing  or  in- 
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donoDg  Inlls  or  notes,  their  authority  must  be  express  and  special.     C.  C.  2966 ;  lb, 
SnqfrOj  II.  (c),  No.  19.     Mandate,  I.  (c). 

6.  Municipal  corporations  are  generally  worse  represented  in  lawsuits  than  private 
tDdividuals.  Like  minors,  they  are  to  be  considered  in  a  perpetual  state  of  pupilage, 
and  should  not  be  deprived  of  great  rights,  amounting  to  the  alienation  of  their  property, 
through  the  errors  of  their  counsel.  Frbston,  J.,  dissenting  in  Xiques  v.  jBujac,  7  A. 
49S,    EviDBNCE,  XII:  (j),  3).     New  Orlkaks,  II.  (g),  I),  No.  9.     Supra,  II.  (b). 

No.  8.  • 

7.  A  contract  need  not  be  made  with  a  municipal  corporation,  eo  nomine.  When  a 
contract,  made  by  the  mayor  of  a  city,  recites  that  it  is  executed  in  accordance  with  an 
tdjodication  made  by  order  of  the  council,  a  resolution  of  which,  authorizing  him  to 
sign,  is  annexed  to,  the  act,  it  is  sufficient.     Swartz  v.  Flathoats,  14  A.  243. 

8.  Under  a  charter,  authorizing  a  city  comptroller  to  offer  at  public  auction  contracts 
of  a  certain  kind,  and  to  perform  such  other  duties  as  the  council  shall  prescribe,  he  may 
well  act  as  an  auctioneer  for  the* sale  of  contracts  of  a  different  kind.  And  even  if  he 
cannot,  an  adjudication  by  him,  ratified  by  the  council,  and  evidenced  by  an  authentic  act, 
ifi  still  valid.    Jb.    Auctioneer,  No.  15. 

See  Police  Jubt.    Pleading,  I.  (c),  4).  r  r         _      .-aw 

(b)  Private   Corporations,  '-,   Y''^  "    '-i'^' 

1)  In  Gmeral.  /  .     ,    ,.         ,  ,    / 

1.  Communities,  in  the  civil  law,  are  considered  as  under  a  perpetual^^iion'age,  and  ^^^  -  •'  •  \ 
those,  who  administer  their  estate,  cannot  alienate  it  without  special  licence.  Jacob  v.  -^ 
UrsuUne  Ntau^  2  M.  271.     Martin,  J.,  dissenting  in  18  L.  274. 

2.  Individuals  of  a  corporation  cannot  bind  it  by  any  act  of  theirs ;  much 
thing  which  they  say.     lb.  ;  infra,  No.  30. 

3.  The  cashier  of  a  bank,  not  shown  by  its  rules  and  regulations  to  have  the  pow) 
cunot  transfer  its  negotiable  paper  by  indorsement.      U.  S.  Bank  v.  Flechier,  8  M.  309. 

4.  Nor  is  evidence  admissible,  that  such  is  the  custom  of  banks,  whose  business  the 
law  directs  to  be  transacted  by  rules  and  regulations ;  evidence  of  custom  is  inadmissi- 
ble in  matters  regulated  by  law.     lb.     Laws,  II.  (j).  No.  1. 

5.  The  authority  of  a  bank  president  to  sign  a  concordat  between  a  debtor  and  his 
cn;ditors  may  be  shown  by  parol.      Wolf  v.  Bureatij  1  N.  S.  1 62. 

6.  Bank  directors,  charged  with  its  administration,  may  pledge  its  faith  in  the  execu- 
tion of  their  trust.     Slate  v.  Bank  of  Leu,  5  N.  S.  344.     Mandate,  L  (a),  Na  23. 

7.  The  direction  of  a  bank  is  its  board  of  directors,  that  is,  the  meeting  of  the  presi- 
dent, personally  or  by  representation,  and  the  legal  number  of  directors  to  constitute  a 
<purum  at  a  time  when,  and  place  where,  every  other  director  has  the  faculty  of  attend- 
ing, to  consult  and  be  consulted  with.     Percy  v.  Afillaudan,  3  L.  574. 

8.  The  directors  of  a  bank  have  no  authority  to  reduce  its  capital.     lb. 

9.  They  may  sue  to  erase  a  subscription  to  stock.  Union  Bank  v.  McDonough,  5 
L67. 

10.  They  are  bound  to  enforce  not  only  the  express,  but  the  implied,  provisions  of  the 
charter,    lb. 

11.  When  not  perfectly  satisfied  of  the  validity  of  titles  to  property  offered  for  mort- 
gage, in  the  exercise  of  a  proper  discretion,  they  should  withhold  the  expression  of  their 
satisfaction.      Walden  v.  Union  Bank,  6  L.  254. 

12.  The  board  of  directors  have  discretionary  power  to  declare  dividends,  their 
amount,  etc.,  and  a  very  stix>ng  case  must  be  presented  to  induce  a  court  to  interfere. 
StaU  V.  Bank  of  La.,  6  L.  746. 

13.  A  cashier,  who  refuses  to  pay  a  check,  because  the  drawer  has  no  funds  in  bank, 
but  at  the  same  time  advances  the  money  to  the  bearer,  it  will  be  presumed,  paid  his 
own  money  as  a  loan,  and  may  recover  in  his  own  name  against  the  borrower.  Menard 
V.  Coac,  7  I».  169. 

14.  When  a  resolution  of  stockholders  ratifying  sales  of  corporation  property  is  pro- 
duced, the  officers  who  urge  the  invalidity  of  the  ratification,  because  the  meeting  was 
illegally  called,  must  show  such  illegality.     Dunn  v.  j^.  0.  Building  Co.,  8  L.  488. 

15.  Where  the  assent  of  a  majority  of  stockholders  of  a  building  company  is  expressed, 
in  relation  to  a  corporate  matter,  not  in  a  meeting  of  stockholders,  but  by  each  one  sepa- 
rately and  at  difierent  times,  and  evidenced  not  by  the  corporate  minutes,  but  a  separate 
paper  in  the  possession  of  a  committee ;  the  assent  is  without  force.  Peirce  v.  JV.  0. 
Building  Co.,  9  L.  404. 
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16.  Proof  of  agencj  for  a  corporation  maj  be  made  bj  parol,  when  not  objected  to. 
Marlatt  v.  Levee  Press  Co.y  10  L.  586. 

17.  The  assumption  by  an  insurance  company  of  a  risk,  for  which  it  is  legally  bound, 
cannot  be  shown  by  parol.  In  general,  corporations  can  only  contract  in  writing  through 
their  official  agent,  though  their  assent  to  certain  contracts  may  sometimes  be  inferred 
from  silence  or  acquiescence.     Courtnay  v.  Miss.  Ins.  Co.,  12  L.  233. 

18.  Directors  are  not,  properly  speaking,  officers  of  a  bank,  nor  have  they,  individu- 
ally, any  power  to  control  its  management;  they  act  collectively,  and  at  stated  times; 
and  are  not  its  mandataries  or  agents.     La.  Stale  Bank  v.  SeneccUj  13  L.  527. 

19.  So,  where  a  note  is  discounted  by  a  bank,  at  the  instance  of  a  director,  who 
knows,  but  fails  to  disclose,  a  condition  on  which  it  was  given,  the  bank  will  not  be  con- 
sidered cognizant  of  the  condition.     Jb.    Mandate,  II.  (a).  No.  18. 

20.  But  it  seems,  that  a  knowledge  of  the  facts  brought  home  to  the  president  or 
cashier,  the  bank's  executive  officers,  would  bind  it.     lb. ;  infra,  No.  30. 

21.  The  court  may  look  beyond  the  corporate  seal,  affixed  to  a  deed,  signed  by  the 
president  and  secretary  or  cashier ;  and  if  shown  to  have  been  affixed  without  authority 
of  the  directors,  the  deed  will  be  declared  void ;  but  the  seal  itself  is  prima  facie  evi- 
dence that  it  was  affixed  by  proper  authority.     Adams  v.  Oreditors,  14  L.  455. 

22.  Payment  to  a  bank,  like  that  to  an  individual,  may  be  proved  by  parol  or  other- 
wise, without  the  corporate  seal.     Millaudan  v.  CoUa,  15  L.  213. 

23.  The  casliier  of  a  bank  has,  prima  facie,  authority  to  indorse  negotiable  paper 
held  by  it,  in  payment  of  its  debts,  or  in  the  ordinary  course  of  its  business.  He  is  its 
general  agent,  held  out  to  the  world  as  its  executive  officer,  through  whom  ail  its  money 
transactions  are  conducted.  His  signature  is  generally  considered  that  of  the  bank, 
in  all  its  negotiations ;  and  his  official  indorsement  will  be  presumed  that  of  the  bank, 
without  any  special  authority  shown.  Merchants*  Ins.  Co.  v.  Chauvin,  8  R.  49  ;  Baynes 
V.  Beckman,  6  A.  224 ;  supra.  No.  3. 

24.  A  cashier  may,  as  an  act  of  administration,  accept  an  insolvent's  surrender  and 
vote  for  syndic;  but  without  express  and  special  authority  from  the  directors,  he  cannot 
discharge  the  insolvent  The  release  of  a  debtor  is  an  act  of  ownership,  and  not  of  ad- 
ministration. C.  C.  2965, 2966 ;  Union  Bank  v.  Bagley,  10  R  43  ;  ClinUm  Co.  v.Ker- 
nan,  lb.  176 ;   Union  Bank  v.  Jones,  4  A.  229.     Infra,  X.  (aa),  Nos.  12,  13. 

25.  The  powers  and  duties  of  bank  officers  being  defined  by  its  charter  and  by-laws, 
they  will,  when  acting  within  their  sphere,  represent  the  corporation,  and  bind  it  by 
their  acts ;  but  in  other  matters  they  can  only  represent,  or  act  for,  it,  when  authorized  by 
a  resolution  of  the  board  of  directors.  Reed  v.  Powell,  11  R.  98.  Stq>ra,  II.  (c).  No.  16. 

26.  A  cashier  cannot,  by  virtue  of  his  office,  represent  the  bank  at  a  meeting  of  cred- 
itors, and  vote  for  syndic ;  he  must  be  authorized  by  the  directors.     lb. 

27.  But  the  directors'  ratification  of  the  cashier's  vote,  made  after  the  proceedings 
before  the  notary  were  closed,  and  the  ten  days  had  expired  after  which  the  rights  of 
parties  claiming  the  syndicship  became  fixed,  cannot  affect  rights  previously  acquired. 
C.  C.  1789,  2252  ;  act  20  February,  1817,  No.  41 ;  lb.     Mandate,  II.  (b),  Na  6. 

28.  Where  the  business  of  a  company  is  such  as  to  require  it  to  be  conducted  through 
agents,  notice  to  one,  in  a  matter  in  which  he  acted  within  the  scope  of  his  employment, 
and  in  the  usual  course  of  the  company's  business,  will  bind  the  company.  Pontchar- 
train  Co.  v.  Heime,  2  A.  129. 

29.  The  representations  of  a  stockholder  cannot  bind  the  corporation.  N.  O.  Canal 
Co.  V.  BoUand,  5  A.  563  ;  supra,  No.  2. 

30.  When  a  bank  deals  with  a  mortgagor  on  the  faith  of  his  apparent  title,  9.  private 
knowledge  of  its  simulation  in  two  of  the  directors,  —  not  clothed  with  any  special  au- 
thority in  the  premises,  and  constituting  a  small  minority  of  the  whole  number  —  which 
knowledge  was  undisclosed  to  the  board,  cannot  destroy  the  rights  of  the  corporation,  as 
a  bond  jide  mortgagee.  Otherwise  a  minority  could  exercise  indirectly  a  power  it  could 
not  wield  directly.     Mercier  v.  Canonge,  8  A.  37. 

31.  Under  stat.  16  March  1848,  No.  100,  the  charter  must  contain  a  distinct  enumer- 
ation of  the  powers  of  the  directors.  So,  where  the  sole  capital  of  an  insurance  com- 
pany, organized  on  the  mutual  principle,  consists  of  premiums,  the  notes  given  for  which 
are  to  constitute  a  reserved  fund  for  the  payment  of  losses,  the  directors,  without  a  spe- 
cial authority  in  the  charter,  cannot  pledge  such  notes  for  money  borrowed.  Levy  v. 
Ins.  Co.,  8  A.  380. 

32.  Omissions  in  the  corporate  minutes  may  be  sometimes  supplied  by  parol  testi- 
mony.     Vicksburg  Co.  v.  Ouachita,  11  A.  649.     Evidence,  IX.  (e).  No.  23. 
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33.  Gourts  cannot  know,  nor  regard,  the  washes  of  the  majority  of  corporators,  unless 
expressed  in  accordance  with  the  by-laws  and  charter.  German  Congregation  v.  Press- 
ler,  14  A.  799. 

34.  Thas ;  the  powers  of  a  religious  corporation  were  vested  in  a  council,  the  pres- 
ence of  a  majority  of  whose  officers  was  requisite  to  any  action  by  the  council  and  con- 
gregatioo,  w^le  every  resolution  was  to  be  entered  by  those  officers  on  the  corporate 
books.  A  meeting  of  the  council  and  congregation  having  been  duly  called,  a  disturb* 
anoe  arose,  and  a  majority  of  the  officers  of  tbe  council  and  its  president,  taking  with 
them  tbe  corporate  books,  were  violently  expelled.  The  corporators  remaining  then 
proceeded  to  organize  the  meeting,  and,  having  elected  a  new  council,  passed  a  res- 
otutJoD,  diseondnuing  a  suit,  regularly  instituted  by  the  corporation.  Held ;  tbe  reso- 
lation  is  of  no  validity,  and  the  suit  must  proceed.     Jh. 

35.  Nor,  in  such  case,  could  a  paper,  signed  by  the  corporators,  however  numerous, 
sQpply  the  place  of  a  resolutioa,  which  could  only  be  passed  by  them  organized  as  a 
body  in  c(»ibrmity  with  the  by-laws  and  charter.     Ih. 

36.  Corporators  cannot  act  singly  nor  sue  singly  for  the  corporation.  Even  a  ma- 
joritj  of  the  board,  charged  with  its  administration,  cannot,  except  after  consultation  with 
the  others,  and  by  a  resolution  duly  passed,  act  in  their  individual  names  for  the 
board  itself.  What  is  due  to  the  corporation  is  not  due  to  the  individuals  composing  it. 
a  C.  428;  Ross  v.  Crockett,  14  A.  811. 

37.  So,  to  rescind  a  sale  of  property  by  an  ecclesiastical  corporation,  a  direct  action 
must  be  brought  in  its  name  against  the  purchaser ;  and  this,  as  the  ownership  of  prop- 
erty is  involved,  can  be  done  only  under  a  regular  resolution  of  the  board  of  trustees, 
tnd  act  by  parties  who,  suing  simply  as  corporators,  cannot  as  such  stand  in  judgment 
for  the  eorporation.     lb. 

See  JuDGMEicT,  XV.  (a),  1),  No.  21.     Pleading,  I.  (c),  4). 

2)  lAabUity  of  Officers  to  ike  CorporaHon. 

1.  Bank  directors  are  bound  to  discharge  their  duties  with  ordinary  cm*e,  and  are 
liable  fiyr  gross  errors,  which  a  man  of  common  prudence  would  not  have  committed ; 
bat  if  they  learn  any  fact  to  awaken  their  suspicions  of  the  fidelity  of  the  officers 
under  their  cootrol,  greater  care  is  requisite,  and  a  want  of  it  will  make  them  respon- 
sible.   Percy  v.  MiOaudon,  8  N.  S.  74. 

2.  It  seems  that  any  contract  by  which  a  director  obtains  money  of  the  bank  from 
snj  officer,  contrary  to  its  rules,  is  null,  and  no  subsequent  consummation  of  that  oon- 
tiaet,  if  executory,  can  cure  the  nullity.     lb, 

3.  A  director  is  personally  liable  for  aaj  act  of  the  board  for  which  he  votes,  or,  if 
present  and  he  do  not  oppose  it,  for  any  loss  caused  by  a  resolution  in  open  violation  of 
the  charter,  or  any  act  which  he  does  not  fairly  labor  to  avert ;  if  absent,  he  is  equally 
responsible  in  case  of  extreme  neglect  in  attending  the  board  ;  or  if,  after  the  act  comes 
to  his  knowledge,  or  must  have  done  so  had  he  used  due  diligence,  he  do  not  labor  to 
avert  its  injurious  consequences.     Id.  3  L.  568. 

4.  Directors  cannot  appropriate  funds  of  the  bank  to  the  payment  of  counsel  fees 
for  defending  them,  when  sued  by  stockholders.     3. 

5.  Directors  are  not  responsible  in  solido,  unless  expressly  made  so  by  charter.  lb. 
Mandate,  V.  (b),  1),  No.  8. 

6.  The  measure  of  their  liability  for  illegal  or  improper  measures  is  the  extent  of 
injarj  sustained  by  the  stockholders.     lb. 

7.  The  payment  even  of  a  just  claim  by  the  president  without  an  order  from  the 
board,  though  on  the  verbal  direction  of  a  majority  of  the  directors,  is  irregular ;  but  the 
amount,  if  there  were  no  reason  for  withholding  it,  cannot  be  recovered  back  from  him. 
N.  0.  Building  Co.  v.  Lawson,  11  L.  36.     Quasi  Contracts,  II.  No.  2. 

8.  Where  it  is  the  duty  of  the  president  of  a  railroad  company  to  supervise  its  affairs^ 
to  keep  in  his  special  charge  all  bonds  of  officers  and  the  general  cash,  in  conjunction 
wiih  the  secretary,  who  is  required  to  give  bond  in  a  certain  sum,  and  the  latter  becomes 
a  defaulter  without  having  given  bond,  tbe  president  will  be  liable  for  the  defalcation 
to  the  amount  for  which  the  bond  he  has  neglected  to  take  should  have  been  given. 
Pcntchartrain  Co.  v.  Paidding,  11  L.  44. 

9.  A  bank,  taking  bond  from  an  officer,  cannot  be  compelled  to  cancel  and  surrender 
it  on  his  resignation  and  settlement  of  his  accounts,  though  found  correct,  and  though 
ail  moneys,  etc,  of  his  office  be  handed  over  to  his  successor ;  it  may  be  retained  to  meet 
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any  injury  which,  it  may  be  subsequently  discovered,  his  conduct  while  in  office  bas 
occasioned.     Clague  v.  Oity  Bank,  8  L.  49. 

V.  Of  By-Laws. 

1.  Banks,  as  well  as  other  corporations,  may  enact  by-laws  to  regulate  the  means  of 
attaining  their  corporate  ends ;  but  these  by-laws  must  be  reasonable  and  consistent  with 
the  general  laws  of  the  land ;  and  whether  they  be  so,  a  court  must  determine.  State  t. 
Bank  of  La.,  5  N.  S.  344. 

2.  Stockholders  may  be  bound  by  provisions  beyond  those  actually  found  in  the  char- 
ter, if  it  authorize  the  directors  to  make  by-laws,  not  contrary  to  law,  for  the  general 
administration  of  the  corporate  affairs.     Union  Bank  v.  Gutce,  2  A.  249. 

3.  Though  a  by-law,  where  the  charter  is  silent  on  the  subject,  cannot  subject  a  stock- 
holder to  a  forfeiture  of  stock  for  non-payment  of  an  instalment,  yet  the  stockholders 
may  form  such  a  convention  with  each  other.  It  is  not  against  public  policy,  and,  though 
the  silence  of  the  charter  be  a  strong  argument  against  the  implication  of  such  power  as 
an  incident  to  the  corporate  administration,  yet  that  shall  not  defeat  the  wishes  of  the 
stockholders  themselves,  and,  as  a  question  of  contract,  a  stockholder  will  be  bound  by 
such  by-law,  and  have  no  equitable  claim  for  relief  from  the  forfeiture.  Lessept  v.  Jr- 
chitects*  Co.,  4  A.  316. 

4.  So,  a  stockholder,  who,  though  not  at  the  meeting  adopting,  yet  assents  to,  such  a 
by-law,  and  whose  certificate  of  stock,  signed  by  the  president  and  secretary,  and  ac- 
knowledging payment  of  an  instalment,  contains  a  copy  of  the  by-law,  cannot  recover,  on 
liquidation  of  the  company,  the  instalment  paid.  The  acceptance  of  the  certificate  was 
a  submission  to  the  by-law,  which  became  the  law  between  him  and  his  fellow  stock- 
holders.    Jb. 

5.  A  municipal  ordinance  must  be  consonant  with  the  law  of  the  land ;  but  it  must 
receive  a  reasonable  construction,  and  not  be  strictly  scrutinized  to  avoid  it.  Munici- 
pality No.  One  v.  Cutting,  4  A.  335. 

6.  The  rigid  rules,  by  which  the'  validity  of  penal  statutes  is  to  be  tested,  are  inap- 
plicable to  the  by-laws  of  a  municipal  corporation.     Jb. 

7.  Fines,  which  a  municipal  corporation  is  authorized  to  recover  for  the  violation  of 
its  ordinances,  are  penalties  in  the  nature  of  liquidated  damages,  and  established,  as  such, 
in  lieu  of  those  a  court  would  be  otherwise  authorized  to  assess.     lb. 

8.  A  by-law,  contrary  to  a  law  of  the  state,  is  void.  And,  where  a  corporation  is 
empowered  to  make  ordinances  in  certain  cases  and  for  certain  purposes,  its  power  of 
legislation  is  limited  to  the  cases  and  objects  specified,  all  others  being  excluded  by  im- 
plication. C.  C.  424,  436 ;  New  Orleans  v.  Philippic  9  A.  44.  New  Orlbans,  II. 
(e),  1),  No.  20. 

VI.  Of  the  Capital  Stock;  Subscriptions  for,  and  Transfers  of,  Shares; 
AND  Bights  and  Obligations  of  the  Stockholders. 

(a)  In  GeneraL 

1.  The  acceptance,  by  the  president  and  directors,  of  an  amended  charter,  which  pro- 
yides  that  no  person,  not  a  free  white  citizen  of  the  United  States,  shall  own  any  part  of 
the  capital  stock,  does  not  divest  the  rights  of  a  person  of  color  holding  stock  before  the 
amendment,  but  prevents  such  persons  from  holding  stock  afterwards  by  subscription  or 
transfer.     Boisdere  v.  Citizens*  Bank,  9  L.  510. 

2.  The  construction  put  upon  the  charter  by  the  acts  of  the  stockholders  themselves, 
when  there  is  a  doubt,  is  a  safe  rule  of  interpretation,  and  will  be  followed,  as  in  the 
case  of  conventional  obligations.  Purton  v.  N,  0.  and  CarroUton  Co.,  3  A.  19  ;  Union 
Bank  V.  Guice,  2  A.  249.  New  Orleans,  I.  (a),  No.  7.  Obligations,  V.  Nos.  7, 
16. 

3.  The  act  19  February,  1828,  §  7,  No.  19,  amending  the  charter  of  the  Consolidated 
Association  of  the  Planters  of  Louisiana,  which  makes  the  state  a  stockholder  to  the 
amount  of  one  million  of  dollars  as  a  bonus,  did  not  make  it  liable  for  contributions  as 
ordinary  stockholders  were.     Consolidated  Bank  v.  State,  5  A.  44. 

4.  A  bonus  is  a  premium  or  consideration  given  a  grantor  for  what  is  received.  It 
implies  a  benefit  given  in  return  for  the  benefit  received,  or  an  inducement  to  the  grantor 
to  confer  the  benefit.  If  the  state  be  made  liable  as  other  stockholders,  no  advantage 
was  given,  and  consequently  no  bonus.     But  the  act  expressly  gives  a  bonus.     lb. 
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5.  An  interpretation  of  the  charter  of  a  bank,  which  has  been  followed  during  its  en- 
tire existence  by  the  stockholders,  board  of  directors,  and  customers,  and  which  has 
materially  increased  the  profits  in  which  a  stockholder  is  to  participate,  will  be  adopted 
against  him.    Bermudez  y.  Union  Bank,  7  A.  62. 

6.  One  clause  of  a  charter  is  not  to  be  construed  in  so  large  a  sense  as  to  silence  other 
clauses,  where,  without  violence  to  the  language,  a  construction  can  be  given  which  will 
make  all  harmonize.     Mcintosh  v.  Merchants*  Co.,  9  A.  403.     Obligations,  Y.  No.  2. 

7.  The  charter  of  an  insurance  company,  organized  under  act  16  March,  1848,  No. 
100,  provided,  that  it  should  start  business  and  issue  policies  without  any  cash  capital. 
To  secure  parties  insuring  before  the  formation  of  a  permanent  fund,  to  be  created  by  the 
pro6ts  of  the  first  year,  the  corporators  or  any  other  persons  were  to  give  their  notes,  to 
be  paid,  part  the  first  day,  and  the  balance  in  instalments  as  required,  payment,  however, 
not  to  be  demandable,  unless  the  losses  exceeded  the  profits.  The  notes  were  to  be  held 
bj  (he  company  one  year,  though  the  directors  might,  by  agreement  with  the  makers, 
retain  possession  a  longer  time  on  the  same  terms  as  before ;  and  any  payments  made 
were  to  be  reimbursed  at  a  certain  rate  of  interest.  The  corporation  having  become 
insolvent,  the  receiver  brought  suit  upon  notes,  given  at  different  dates  by  different  de- 
fendants, and  payable  to  the  company  one  year  after  date,  or  sooner,  if  required  to  meet 
assessments  by  the  company,  ffeld,  that  these  notes  were  guarantee  notes ;  the  obliga- 
tion of  the  makers,  one  in  the  nature  of  suretyship ;  and  that  they  were  liable  for  claims 
onginating  before  the  date,  but  not  afler  the  maturity,  of  their  respective  notes.  IL  ; 
12  A  533;  Cuibertson  v.  ffaOj  11  A.  204.     Suretyship,  II.  (a),  1),  No.  3. 

8.  In  this  case  it  was  further  hdd,  that,  for  the  expenses  of  liquidation,  all  the  guar- 
antee notes  were  liable  pro  raid.  That,  after  charging  these  expenses,  pro  ratd,  on  the 
EolTent  notes,  the  residue  collected  on  them  respectively  should  be  treated  as  distinct 
fond^  to  be  classified  according  to  the  date  and  maturity  of  the  particular  notes  and  ap- 
plied to  the  satisfaction  of  corresponding  claims.  That  the  liability  in  full  of  the  solvent 
makers  was  not  diminished  by  the  insolvency  of  the  others.  That  premiums  were  not 
to  be  credited  on  any  note  nor  anything  but  cash  payments ;  that  a  maker,  if  a  creditor, 
OQuld  not  offset  his  claim,  but  must  share  according  to  his  classification,  like  other  credit- 
on  ;  and  that,  notwithstanding  a  surrender  to  the  maker  of  his  note,  on  a  pretended  pay- 
ment, by  an  application  to  it  of  premiums  paid  in,  he  was  still  liable.  Nor  could  the 
maker  allege  error  as  to  the  object  for  which  the  note  was  given,  nor  defeat  the  rights  of 
creditors  by  the  mistaken  views  of  himself  and  the  actuary.     lb.     Compensation,  IV. 

9.  And  it  was  further  held,  that  the  liability  of  the  guarantors  was  not  restricted  to 
kKses  by  insurance,  but  extended  generally  to  all  obligations,  necessarily  incident  to  the 
lawful  business  of  the  company,  and  not  originating  after  the  maturity  of  the  notes. 

la. 

10.  Buchanan,  J.,  dissenting.  I  differ  from  the  majority  of  the  court  in  the  single 
point,  that  the  guarantors  are  not  liable  for  contracts  made  after  the  maturity  of  their 
notes,  the  possession  of  which  by  the  company,  when  put  in  liquidation,  shows,  it  seems 
to  me,  an  agreement  by  the  makers  to  continue  their  liability.     lb. 

11.  VooRHiES,  J.,  dissenting.  The  notes,  some  of  which  were  given  long  after  the 
incorporation,  nearly  all  bear  different  dates,  and  the  parties  therefore  could  not  have 
contemplated  a  liability  limited  to  losses  occurring  within  the  term  stipulated  for  their 
payment,  which  would  have  led  to  a  variety  of  intricate  assessments.  The  notes  con- 
stituted the  capital  of  the  company  for  the  security  of  its  creditors,  until  the  formation  of 
a  permanent  fund,  and,  until  that  event,  could  not  be  withdrawn.     lb. 

See  act  12  March,  1855,  No.  94,  providing  for  the  mode  of  giving  the  aid  of  the  state 
to  railioad  and  plank-road  companies. 

(b)  Application  to  Subscribe ;  and  Transfer  of  Shares. 

1.  A  bank  is  liable  in  damages  for  the  refusal,  by  its  directors,  to  admit  one  entitled 
to  subscribe  for  its  stock  to  do  so.     Union  Bank  v.  McDonoughy  5  L.  67. 

2.  A  party  so  aggrieved  may,  whatever  the  value  of  the  property  offered  to  secure 
his  stock,  resort  to  an  action  for  diamages,  which  will  be  allowed  for  capricious  or  im- 
proper condoct  of  the  board,  but  not  an  honest  error  or  mistake.  Walden  v.  Union  Bank, 
6  L.  253. 

3.  A  stockholder,  who  sells  his  stock,  but  is  not  released  from  his  subscription,  is 
bound  for  instalments  called  in  by  resolutions  notified  to  him  before  the  sale.  La.  Jhs. 
Co.  V.  Girtrdimj  8  L.  176. 
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4.  A  party  will  be  relieved  from  fraud  and  deception,  in  depriring  him  of  the  right  of 
subscription  for  shares  in  a  corporation.     Lallande  v.  La,  Suue  Ins,  Co.,  9-L.  326« 

5.  If,  afler  a  sale  of  stock,  an  instalment,  previously  called  in,  becomes  due,  the  ven- 
dor, who  has  been  compelled  to  pay  it,  must  be  reimbursed  by  the  vendee.  Chrdon  v. 
Parker,  10  L.  56. 

6.  A  stipulation,  that  a  vendor  shall  transfer  stock  on  the  books  of  a  bank,  means 
only  that  he  shall  cause  his  vendee  to  be  recognized  as  a  stockholder  on  its  books ;  the 
contract  is  complete,  when  the  act  of  sale  is  made  under  the  authority,  and  the  applica- 
tion to  transfer  approved  by  a  majority,  of  the  directors ;  and  the  vendee  is  bound  to 
pay  the  bank  an  amount  due  on  the  stock,  and  assumed  by  him.  Union  Bank  r.  Du- 
ban,  2  R.  486. 

7.  A  purchaser  of  bank  stock  cannot  annul  the  sale  without  putting  his  vendor  in  de- 
fault, after  qualifying  himself  to  receive  the  transfer  by  complying  with  the  bank  regu- 
lations prescribed  for  such  transfer.  Jones  v.  'Sidle,  5  B.  65.  Oblioatioks,  YII.  (a), 
2),  A,  No.  14. 

8.  The  measure  of  a  bank's  liability  for  refusing  to  aUow  a  transfer  of  stock,  shioe 
depreciated,  is  the  amount  of  the  depreciation  at  the  time  of  trial.  Bj/me  v.  (Thian  Bat^ 
9  R.  433. 

9.  A  stockholder  in  an  insolvent  company  cannot,  by  a  donation  to  an  insolvent  indi- 
vidual, escape  liability  for  his  unpaid  stock.  A  judgment  creditor  of  the  company,  may 
garnishee  him  under  act  20  March,  1839,  §  13,  No.  53,  and,  on  proving  the  donation 
simulated,  recover  judgment  for  any  balance  due  on  the  stock.  Mandion  v.  Ftremen't 
Ins.  Co.,  11  R.  177.     Infra,  (d).  No.  6,  VII. 

10.  Where  a  transfer,  though  absolute  on  its  face,  is  not  signed  and  accepted  so  as  to 
preclude  a  party,  who  has  retransferred  it,  from  showing,  that  it  was  intended  only  as 
security,  he  will  not  be  liable  to  the  company's  creditors  for  a  balance  due  on  the  stock. 
lb.  178. 

11.  When  stock,  sold  under  execution,  is  afterwards  on  a  devolutive  appeal  de- 
creed to  belong  to  an  intervener,  he  cannot  recover  against  the  bank  for  having  refused 
a  transfer  to  him  and  permitted  it  to  the  judicial  purchaser.  Chapman  v.  N.  O.  Gas 
Co.,  4  A.  158. 

12.  Nor  will  the  fact,  that  the  stock  was  sold  without  appraisement,  at  a  time  when  it 
was  not  considered  necessary,  though  subsequently  adjudged  to  be  so,  subject  the  bank 
to  liability,  it  being  guilty  of  no  neglect  and  justified  in  believing  that  the  public  officer 
discharged  his  duty.     lb. 

13.  A  stipulation  in  the  scrip-certificates  of  a  mutual  insurance  company,  nnder  its 
charter,  that  they  shall  be  transferable  only  with  the  company's  consent,  is  legal  and  will  be 
enforced.  The  holder  is  entitled  to  interest  on  certain  contingencies ;  and  the  intent  is, 
to  secure  the  company  in  case  he  become  its  debtor ;  to  enable  it  to  compensate  its  obli- 
gation on  the  scrip  with  his  indebtedness ;  and,  as  a  security  therefor,  to  control  its  own 
obligation,  even  when  payment  of  -the  scrip  is  not  exigible.  Succession  of  Walshj  9  A. 
543. 

14.  So,  where,  at  the  holder's  death,  the  company  held  his  note  for  premiums,  the  cer- 
tificate will  pass  as  a  succession  asset  subject  to  the  same  limitations  as  if  he  were  living. 
The  contract  is  unchanged.  The  curator  cannot  collect  interest  on  the  scrip,  whilst  the 
note  is  unpaid,  nor  can  he,  by  a  probate  sale  of  the  certificate,  substitute  a  new  creditor 
without  the  consent  of  the  company,  which  may  successfully  resist  the  transfer.     i&. 

15.  And  where,  in  such  case,  the  company,  to  facilitate  the  liquidation  of  the  succes- 
sion, consents  to  the  sale  and  a  transfer  on  its  books,  reserving  its  right  to  the  proceeds, 
such  proceeds  will  represent  the  scrip  and  not  be  subject  to  a  pro  rata  distribution  among 
the  creditors,  but  applied,  in  the  nature  of  a  privilege,  to  payment  of  the  note.     lb. 

16.  Where  an  ordinance  to  subscribe  to  an  internal  improvement  company,  under  act 
12  March,  1852,  No.  176,  is  merely  a  proposal  to  subscribe  on  certain  terms,  before  the 
acceptance  of  which  in  the  manner  required  by  the  ordinance,  though  ratified  by  vote, 
the  ordinance  is  suspended  and  the  proposal  withdrawn,  the  concurrence  of  two  wills 
being  wanting,  there  is  no  contract,  and  the  subscription  cannot  be  enforced.  C.  C.  1794, 
1799 ;   Vicksburg  Co.  v.  Ouachita,  11  A.  649.     Obligations,  III.  (b),  2),  Noe.  7,  29. 

17.  Thus  ;  a  parish  ordinance  provided  for  subscription  to  plaintiff's  stock,  on  termsy 
however,  essentially  different  from  those  required  for  subscriptions  by  plaintiff's  charter, 
and  until  plaintiff's  written  acceptance  of  which,  to  be  communicated  to  the  poliee  Jury, 
the  ordinance  was  to  be  without  effect.  The  ordinance  was  ratified  by  the  necessary  vote, 
but,  a  few  days  after,  the  police  jury  notified  plaintiff,  that  the  ordinance  had  ttot  been 
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legally  mtified.  Some  months  nfter,  plaintiff  passe<)  a  resolntion  accepting  the  subscrip- 
tion 00  the  terms  of  the  ordinance,  but  this  resolution  was  not  shown  to  have  been  com- 
municated to  the  police  jury,  which  afterwards  suspended  the  proposition  to  subscribe, 
ontil  the  question  of  ratification  was  again  submitted  to  the  people,  by  whom  it  was  re- 
jected. In  an  action  against  the  parish  for  its  subscription,  held^  there  is  no  contract, 
and  plaintiff  cannot  recover.     Ih. 

18.  While  act  1852,  No.  176,  requires  an  insertion  in  the  ordinance  of  the  number 
and  amount  of  shares  to  be  subscribed,  and  the  provision,  by  taxation,  for  their  payment, 
it  does  not  prohibit  the  insertion  of  such  other  conditions  as  the  corporation  subscrib- 
ing may  think  expedient,     lb, 

19.  Where  a  charter,  like  that  of  the  Clinton  and  Port  Hudson  Railroad  Company, 
allows  an  original  subscriber  to  mortgage-stock  to  assign  the  same,  and  be  released  there- 
from, act  1834,  §  23,  No.  86,  and,  on  an  assignment  of  the  stock,  to  secure  which  a  new 
^ooti^iigt  is  given  by  tlie  assignee  with  the  company's  approval,  such  subscriber's  mort- 
gage is  released,  he  will  also  be  released  from  any  personal  liability,  if,  at  the  time*of 
assignment,  he  be  not  indebted  to  the  company  for  a  stock-loan.  In  this  particular  the 
CMC  differs  from  that  of  Km^um^  Infra^  X.  (i),  No.  5.     Haynes  v.  Palmer^  13  A.  240. 

20.  A  provision  like  that  in  act  28  April,  1853,  §  16,  No.  228,  incorporating  the  Vicks- 
borg,  Shreveport,  and  Texas  Railroad  Company,  that  no  transfer  of  stock  shall  exempt 
the  transferrer  from  liability  for  instalments  afterwards  called  in,  until  fifty  per  cent,  on 
each  share  be  paid,  must  be  so  construed  as  to  avoid  consequences  not  contemplated  by 
the  act  The  exemption  from  liability  by  the  transfer  will  extend  only  to  unmatured 
instalments  after  payment  of  the  fifty  per  cent.,  and  will  be  extinguished  by  the  maturity 
of  the  instalments ;  so  that,  notwithstanding  the  transfer  on  the  stock-books,  the  sub- 
scriber will  be  still  liable  for  the  unpaid  balance  then  due.  The  transfer,  to  produce  the 
exemptioQ,  must  be  made  in  perfectly  good  faith,  and  in  pursuance  of  the  true  intent  of 
the  {;utate.     Viehhurg  Co.  v.  McKeen,  14  A.  724.     Laws,  II.  (e),  No.  17. 

21.  Where  property,  subject  to  a  stock-mortgage  in  favor  of  one  of  the  property 
banks,  is  sold  with  the  stock,  and  without  warranty  against  the  mortgage,  and  by  the 
charter,  like  that  of  the  Clinton  and  Port  Hudson  Railroad  Company,  act  1834,  §  23, 
No.  86,  the  orij^nal  stockholder's  liability  is  extinguished  only  when  mortgage  is  given 
to  the  company'e  satisfaction  by  the  transferee,  the  latter,  who,  having  failed  to  do  so,  is 
oot-recognized  as  a  stockholder  on  the  books  on  which  no  transfer  has  been  entered,  will 
still  be  bound  to  warrant  his  vendor  against  the  mortgage  debt  due  the  company.  0?{7i« 
Um  Co.  V.  Ea$(mj  14  A.  816. 

(c)  Rights  and  Obligations  of  Stockholders^  inter  se,  and  as  Regards  the  CorporaHon* 

1.  If,  by  the  charter  of  a  bank,  previous  instalments  paid  on  stock  be  forfeited  by  the 
oon-payment  of  a  subsequent  one,  a  court  cannot  relieve  against  such  forfeiture.  Brant 
T.  Leu  State  Bank,  8  M.  310. 

2.  Sums,  due  by  bank  directors  for  losses  caused  by  their  delinquency,  are  part  of  the 
oommonfund,  which  is  not  to  be  divided  till  the  partnership  debts  be  paid,  and  a  balance 
stnick.    Faurie  v.  MiUaudon,  3  N.  S.  476.     Partnership,  IV.  (e),  3),  No.  1. 

3.  Though  a  partner  be  suable  by  a  copartner  only  for  a  general  settlement,  yet, 
where,  by  the  charter,  stockholders  are  to  receive  semi-annual  dividends,  the  right  being 
wmi-annaal,  the  remedy  with  regard  to  any  part  of  it  alleged  to  be  violated  is  serai- 
winaal.    State  v.  Bank  of  La,,  5  N.  S.  327.     Partnership,  IV.  (b). 

i.  The  state,  as  stockholder  in  a  bank,  has  the  same  rights  as  other  stockholders,  and 
no  more.     State  v.  Bank  of  La.,  6  L.  759.     Infra,  X.  (n),  No.  1. 

•^.  Stockholders  are  like  partners ;  when  one  fails  to  furnish  his  quota  of  stock  and  it 
is  famished  bj  the  others,  he  is  chargeable  for  the  advance  with  interest  Gommer- 
eicd  Bank  v.  New  Orleans,  11  L.  217.     Sapra,  I.  No.  9.  .\ 

&  Though  one,  having  a  legal  interest  in  the  corporate  books,  be  entitled  to  inspect 
and  me  them  as  evidence  of  his  rights,  yet,  where  a  stockholder  and  director  alleges, 
that,  for  the  interests  of  the  bank  and  the  public,  he  desires  to  examine  the  stock-ledger, 
or  book  containing  the  list  of  stockholders,  and  also  the  transfer- book ;  that  his  appli- 
catkm  for  that  purpose  has  been  refused ;  and  that  all  access  to  these  and  the  other  books 
^  denied  him ;  his  prayer  for  a  mandamus  to  assert  the  right  will  be  refused,  when  no 
jii8t  or  useful  object  is  alleged  or  proved,  and  it  is  not  shown  in  what  way  the  interests 
of  the  bank  or  the  public  are  to  be  promoted.  Hatch  v.  City  Bank,  1  R.  470.  Martin, 
J.,  disMDling ;  infra,  No.  29.     Mandamus,  1.  (b),  Nos.  5-7. 
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7.  A  stockholder  cannot  avail  himself  of  the  misbehavior  of  the  corporation,  in  not 
investing  its  capital  stock  according  to  the  charter,  to  avoid  his  own  contract.  Afumci- 
polity  No.  One  v.  Orlearnt  Theatre  Co.,  2  R.  209.     Infra,  (d).  No.  4. 

8.  One,  who  signs  an  agreement  to  take  stock,  thereby  promises  to  pay  the  full  amoant 
of  every  share  subscribed  for ;  and  an  action  lies  to  recover  it,  either  to  carry  on  the 
company's  business,  or  pay  its  debts.     Guetdlu  v.  Union  Ins.  Co.,  2  R.  573. 

9.  Under  a  resolution  entitling  stockholders  to  proportional  dividends  on  anticipated 
payments  on  their  stock,  on  which  fifty  per  cent,  had  been  paid  in,  A  paid  his  stock  in  full, 
and  received  dividends  and  a  stock-loan,  less  however  than  his  advances.  The  bank  hav- 
ing gone  into  liquidation,  sued  for  the  loan,  but  refused  to  call  for  contributions  from  the 
other  stockholders ;  and  A  sued  to  compel  the  directors  to  call  in  the  whole  stock,  or,  in 
default  thereof,  to  recover  his  advances  with  interest  and  to  restrain  the  exaction  of  the 
loan,  until  the  stockholders  were  placed  on  an  equality ;  held,  that,  while  the  bank  waa 
in  operation,  a  stock-loan  was,  like  any  other  loan,  liable  to  be  called  in,  but,  the  bank  hav- 
ing gone  into  liquidation,  the  relation  between  the  directors  and  stockliolders  were  changed ; 
and  that,  as  among  the  stockholders,  A  was  a  creditor  for  his  advances,  and  entitled  to 
interest  thereon  from  the  time  the  bank  ceased  its  operations.  MiUaudon  v.  If»  O.  and 
CarroUton  Cb  ,  3  R.  489. 

10.  Though,  in  such  case,  the  loan,  quoad  creditors,  be  capital  to  pay  debts,  if  neces- 
sary, yet  A  is  entitled  to  retain  the  same,  until  that  necessity  appear  in  the  coarse  of 
liquidation  ;  and  if,  in  paying  debts,  the  directors  employ  any  part  of  A*s  advances,  they 
must  call  in  from  the  other  stockholders  such  a  proportion  as  would  equalize  the  burden, 
and  be  ready  to  account  to  him  for  the  whole  surplus,  if  the  loss  should  not  exceed  fiAy 
per  cent,  on  the  whole  stock.     lb. 

11.  In  such  case,  the  position  of  the  stockholders  to  each  other  as  partners  will  not  be 
changed,  except  as  to  dividends.  The  anticipated  payment  will  be  considered  as  made 
on  condition  that,  if  the  concern  prove  profitable,  the  party  so  paying  should  receive 
proportional  dividends;  and  on  its  liquidation,  afler  payment  of  debts  from  surplus 
profits,  the  whole  amount  so  paid ;  and,  if  not  profitable,  that  he  should  lose  only  the 
same  proportion  as  the  other  stockholders.     lb. 

12.  The  liability  of  stockholders  is  not  affected  by  act  14  March,  1839,  No.  22,  re- 
lieving the  banks  from  the  forfeiture  of  their  charters.  If  a  further  call  on  those,  who 
have  not  paid  in  full,  be  necessary  to  pay  debts,  the  directors  are  authorized  to  make 
it.     lb. 

13.  A  subscriber  cannot  avail  himself  of  his  neglect  to  effect,  and  that  of  the  commis- 
sioners to  demand,  payment  of  one  instalment  at  the  time  of  subscribing,  as  required  by 
the  charter.  This  might  authorize  his  subscription  to  be  annulled,  but  cannot  shield  him 
from  its  payment.     jRed  Hirer  Co.  v.  Young,  6  R.  39. 

14.  Where  a  charter  provides  that  stock,  on  which  an  instalment  is  called  in  and  not 
paid,  shall  be  forfeited,  it  is  optional  with  the  company,  in  a  contest  with  a  stockholder, 
to  declare  the  stock  and  the  sums  paid  in  forfeited,  or  to  exact  the  whole  amount  sub- 
scribed.    Mexican  Gulf  Co.  v.  Viavani,  6  R.  305. 

15.  A  subscriber  cannot  take  advantage  of  informalities  in  his  subscription,  unless  in 
case  of  fraud  or  error.  He  is  bound  for  the  amount  subscribed,  though  books  of  sub- 
scription were  not  regularly  opened  according  to  the  charter.     lb. 

16.  Where  the  capital  is  to  be  paid  at  such  times  and  in  such  proportions  as  required 
by  the  president  and  directors,  though  the  shareholders  will  be  liable  to  third  persons  for 
their  subscriptions,  whether  called  in  or  not,  yet  the  call,  being  an  uneertam  event,  forms 
a  condition  which,  as  between  themselves,  suspends  the  obligation  to  pay  tlieir  subscrip- 
tion until  called  in.  Purton  v.  N.  0.  and  CarroUton  Co.,  3  A.  19.  Obligations,  VIII. 
(c).  No.  8. 

17.  The  payment  of  stock  in  full  by  stockholders,  under  a  resolution  entitling  them 
to  proportional  dividends  on  anticipated  payments  on  their  stock,  is  not  a  loan  to 
the  company  of  the  advance,  llie  contract  between  them  and  the  company  is  one  of 
partnership,  C.  C.  2772,  the  consideration  stipulated  being  a  participation  in  the  profits, 
and  not  interest.     lb. 

18.  Such  stockholders,  being  entitled  to  the  whole  profits  on  the  additional  sum  paid, 
cannot  be  exempted  from  contributing  to  losses  on  that  amount  Even  an  express  stipu- 
lation to  that  effect  would  be  void,  both  as  to  the  partners  and  third  persons ;  C.  C. 
2785 ;  the  shares  are  necessarily  unequal ;  and  the  inequality  exists  for  the  liquida- 
tion as  well  as  the  division  of  profits.     lb. 

19.  Where  stock  is  issued  by  a  company  in  contravention  of  the  regulations  of  its 
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charter  to  a  purchaser,  when  sued  for  the  price  he  cannot  set  up  the  violation  of  the  char- 
ter. If  other  stockholders  do  not  complain,  he  cannot  set  up  his  own  wrong  in  his  de- 
fence.   N.  0.  Canal  Co.  v.  Holland,  5  A.  363. 

20.  As  the  object  of  requiring  calls  for  instalments  to  be  preceded  bj  advertisement  is 
notice  to  the  stockholders,  where  a  call  is  published  at  the  residence  of  the  party  called 
Qfwn,  it  is  sufficient,  an  omission  to  publish  elsewhere  not  affecting  him.  Dinkgrave  v. 
Yick^rg  Co.,  10  A.  514. 

21.  When  not  more  than  two  calls  are  to  be  made  in  any  successive  twelve  months, 
the  period  is  to  be  calculated  from  the  date  of  the  first  call,  so  that  three  calls  may  be 
made  in  thirteen  successive  months,  provided  but  four  be  made  in  two  years.     Ih. 

22.  When  the  common  council  of  New  Orleans  levy,  under  legislative  sanction,  a  tax 
to  aid  a  railroad  company,  incorporated  under  act  12  March,  1852,  No.  176,  a  subscriber 
for  stock  cannot  impute  to  its  payment  the  tax  exacted  from  him ;  nor  will  he  be  dis- 
charged from  his  subscription  by  such  tax,  the  question  of  whose  legality  or  constitu- 
tionality cannot  be  raised  in  an  action  against  him  for  an  instalment  on  his  subscription. 
N.  0.  Jackson  Co.  v.  Lea,  12  A.  388.     Infra,  X.  (v). 

23.  Parol  declarations  of  officers  of  a  company  at  the  time  of  subscription,  if  admis- 
sible at  all  for  such  purpose,  cannot  invalidate  the  subscription,  unless  they  establish 
frand  od  the  part  of  the  company,  inducing  error  on  the  part  of  the  subscriber.  VtckS' 
htrg  Co,  V.  McKean,  12  A.  638. 

24.  Where  a  railroad  company  is  required  to  commence  work  simultaneously  on  dif- 
ferent specified  sections  of  the  road,  the  subscribers  having  the  right  to  designate  on 
what  sections  they  wish  their  subscriptions  to  be  used,  a  subscriber,  when  sued  for  an 
instalment,  cannot  prove,  that  the  directors  had  abandoned  all  the  sections  but  one,  to 
vhich  they  had  appropriated  all  the  funds.  Non  constat,  but  that  they  were  directed  so 
to  commence  the  work  by  the  stockholders.     Ih. 

25.  Even  if  such  a  requisition  of  a  charter  be  considered  imperative,  instead  of  direc- 
toiy,  and  the  directors  had  not  been  so  authorized,  their  violation  of  duty  might  justify 
proceedings  by  the  state  for  a  forfeiture,  but  could  not  relieve  a  stockholder  from  his 
sabseription.     Tb. 

26.  Where  a  charter  does  not  declare  a  subscription  absolutely  void  for  non-payment 
of  a  cash  instalment  required  at  the  time  of  subscription,  defendant,  when  sued  for  in- 
stalments called  in,  cannot  avail  himself  of  his  failure  to  pay  the  cash  instalment  as  a 
means  to  escape  from  his  subscription.  Nul  prendra  advantage  de  $on  tort  demesne, 
lb. 

27.  A  stockholder  retains  his  rights  as  an  individual  except  so  far  as  abridged  by  law 
or  the  charter.  Every  individual  has  the  right  to  see  that  his  property  is  well  managed 
and  to  have  access  to  the  proper  sources  of  knowledge  for  that  purpose.  So  that  a  stock- 
bolder  in  a  bank,  incorporated  under  the  free  banking  law,  has  a  right,  at  proper  hours, 
to  inspect  the  discount  book,  to  see  whether  the  business  of  the  bank  be  properly  con- 
ducted.    Gockhum  v.  Union  Bank,  13  A.  289. 

28.  Every  partner  has  the  right  to  inspect  the  partnership  books,  and  the  mere  fact 
of  incorporation  cannot  impair  the  right,  unless  taken  away  by  the  general  law,  or  the 
charter,  or  by-laws.  The  right  to  inspect  the  discount  book  is  not  inconsistent  with  the 
corporate  objects,  the  abuse  of  the  right  being  remediable  by  proper  by-laws.     lb. 

29.  Nor  can  act  24  February,  1842,  No.  59,  in  granting  the  right  to  inspect  the 
stock-ledger  at  any  time  during  business  hours,  be  construed  as  confining  the  right  of 
examination  to  that  book,  to  the  exclusion  of  the  other  books.  The  maxim,  expressio 
wius  est  exelusio  alterius,  is  inapplicable  to  such  a  case ;  for  the  privilege  already  ex- 
isted and  could  be  destroyed  only  by  the  repeal  of  the  law  securing  it.  Besides,  that 
set  was  passed  to  meet  Batch's  case,  supra.  No.  6,  which  involved  the  right  to  inspect 
the  stock-ledger.     lb. 

30.  Nor  is  it  a  valid  objection  to  the  exercise  of  such  right,  that  the  public  interests 
in  the  faithful  administration  of  the  bank  are  protected  by  a  board  of  currency  and  legis- 
lative committees.  A  party  is  not  bound  to  trust  to  the  fidelity  of  public  agents  for  the 
protectkin  of  his  rights.     lb. 

31.  A  stockholder,  sued  on  his  note  for  stock,  cannot  urge  any  informality  in  .the  or- 
ganization of  the  corporation,  or  the  unconstitutionality  of  its  charter.  By  becoming  a 
stockholder,  he  holds  the  company  out  to  the  world  as  legally  incorporated,  and  so  can- 
not refuse  to  pay  his  stock-note,  on  the  faith  of  which,  and  of  others  of  a  like  character, 
the  public  may  have  been  induced  to  credit  the  company.  East  Pascagotda  Co.  v.  Westy 
13  A  545.    Evidence,  XII.  (f ),  Nos.  6,  9,  «<  a//  (j),  1),  No.  35. 
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32.  The  interest,  which  must  exist,  to  authoriase  an  action,,  when  instituted,  most  con- 
tinue to  exi&t,  to  sustain  the  judgment,  when  rendered.  Nor  where,  after  instituting  suit 
for  a  restoration  to  their  franchises,  corporators  have  lost  their  qualifications  for  office  in 
an  ecclesiastical  corporation,  and  abandoned  the  intention  to  hold  it,  will  the  court  do  a 
vain  thing  and  restore  them,  whether  their  suit  have  been  well  instituted  and  they  dis« 
franchised  on  insufficient  grounds,  or  not.    Soss  v.  Crockett,  14  A.  811. 

33.  Thus ;  an  ecclesiastical  corporation,  governed  by  the  discipline  of  the  Methodist 
Episcopal  Church  South,  so  far  as  consistent  with  the  laws  of  this  state,  in  which  it  was 
incorporated,  waB  composed  of  trustees,  who  administered  the  temporal  affairs  of  a  church. 
The  form  of  trust  deed,  securing  the  church  property  and  providing  for  the  appointment 
of  trustees,  as  recommended  by  the  discipline  of  the  Mother  Church,  was  inconsistent 
with  our  laws.  But  there  was  nothing  illegal  in  the  polity  of  the  discipline,  bj  which 
trustees,  if  church  members  when  appointed,  were  considered  as  abandoning  the  office, 
when  they  abandoned  the  church,  particularly  if  they  joined  a  new  denomination  pro- 
hibiting connection  with  any  other  ;  although,  as  a  matter  of  expediency,  church  mem- 
bership, when  a  new  church  was  to  be  organized,  was  not  a  necessary  qualification  to 
the  office  of  trustee.  A  minority  of  the  trustees  of  the  corporation,  already  organized, 
at  a  meeting,  held  with  what  notice  did  not  appear,  having  declared  vacant,  proceeded  in 
due  form  to  fill  the  offices  of  plaintiffs,  a  majority  of  the  board.  The  new  board  having 
for  some  time  administered  the  corporation,  plaintiffs,  who,  with  the  exception  of  a  single 
meeting  informally  held,  had  not  concerned  themselves  about  the  affairs  of  the  charch, 
sued  to  have  the  old  boai'd  recognized  as  the  only  legal  corporators.  But,  it  appearing, 
that  one  of  them  had  dismissed  his  action,  while  another  had  removed  from  the  state,  and 
the  rest  had  joined  the  Presbyterian  Church,  by  whose  rules  their  connection  with  other 
churches  ceased,  it  was  hM,  that,  whether  their  offices  had  been  vacated  on  sufficient 
grounds  or  not,  if  they  wished  to  preserve  their  rights,  they  should  have  preserved  their 
qualificalions  to  enjoy  them  ;  and  that  they  cannot  be  permitted  to  disturb  the  temporal 
affairs  of  a  church,  in  which  they  have  not  the  slightest  interest.     Ih. 

See  Supra,  V.  Nos.  3,  4.    Evidencje,  XXIII.  (a),  Nos.  10, 11. 

(d)   Obligations  of  the  Stochholderi  as  Regards  Third  Persons. 

1.  Where  by  the  charter  stockholders  are  not  exempted  from  personal  responsibility 
for  losses  beyond  the  capital,  the  liability  of  each  will  not  be  confined  to  bis  stock ;  but 
it  does  not  follow  that  each  will  be  liable,  in  solido,  for  the  whole  of  such  losses.  Re^ 
nolds  V.  Feliciana  Co.,  17  L.  897. 

2.  Where  stockholders  refuse  or  neglect  to  elect  directors,  or  elect  those  who  will  not 
call  in  stock  to  pay  debts,  any  creditor  may  compel  such  stockholders  to  pay,  each,  his 
subscription,  if  so  much  be  necessary  to  pay  debts.  OucuUu  v.  Union  Ins.  Oo.,  2  R.  573. 
/«/ra,  VIII.  (a).  No.  15;  (b).  No.  14. 

3.  Where  the  forfeiture  of  stock  of  delinquent  stockholders  is  a  means  given  the  com- 
pany for  its  own  protection,  without  its  action,  they  are  not  disfranchised,  and  maj  be 
gamisheed  by  judgment  creditors  of  the  corporation.  Brods  v.  Firemen's  Ins.  Co.,  10 
R.  440.    Execution,  V.  (a),  8),  c,  §  1,  No.  4. 

4.  Creditors  are  entitled  to  the  whole  stock,  to  secure  any  judgment  against  the  cor- 
poration, and  the  latter  cannot,  by  any  act  to  their  prejudice,  liberate  stockholders  from 
the  full  amount  of  their  subscriptions.     lb.    Supra,  (c).  No.  7.     Lifra,  X.  (m). 

5.  The  unauthorized  forfeiture  by  a  board  of  a  stockholder's  shares  does  not  destroy 
the  latter*s  liability  quoad  creditors.  Dixon  v.  Firemsn^s  Inf.  Co.,  11  R.  253.  Pakt- 
NERSHIP,  IV.  (b).  No.  7. 

€.  Where  no  period  is  fixed  by  charter  for  payment  of  a  subscription,  but  the  direc- 
tors are  authorized  to  call  in  the  amount  as  they  may  see  fit,  a  creditor,  who  wishes  to 
enforce  paynoent  of  a  balance  due,  must  resort  to  a  direct  action.  A  stockholder's  lia- 
bility for  this  balance  cannot  be  enforced  under  stat.  20  March,  1839,  No.  53.  Brown 
V.  Union  Ins.  Co.,  3  A.  177.  Execution,  V.  (a),  3),  d,  §  1,  No.  2.  Jkfra,  VIL 
Supra,  (b),  No.  9. 

7.  In  such  case,  as  no  period  is  fixed  for  the  payment  of  the  balance,  no  prescription 
can  accrue  against  the  creditor's  action.  AUter,  if  a  period  be  fixed.  lb. ;  Stark  v. 
Burke,  9  A.  341.  Prescription,  III.  (e),  No.  19 ;  V.  (b),  Nos.  13,  17,  18.  h^fra^ 
X.  (i).  No.  18. 

8.  An  act  authorizing  a  reduction  of  stock  to  the  amount  paid  in  at  a  certain  period, 
accepted  by  the  stockholders,  will  exonerate  them  from  liability  beyond  the  reduced 
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i4ock,  as  to  subsequent  creditors.  Aliter^  if  not  accepted  by  the  stockholders  or  a  ma- 
joritj  of  them.  Hepburn  v.  Exchange  Bank,  4  A.  88  ;  Palfrey  v.  Paidding,  7  A.  863 ; 
Stark  ?.  Burke,  9  A.  341.     Infra,  X.  (1). 

9.  The  8ole  stockholder  of  a  bank  and  recipient  of  its  assets,  if  thej  equal  a  claim 
against  it,  is  bound  therefor.     Robertson  v.  Gonrey,  5  A.- 297. 

10.  The  bonds  of  a  bank  were  secured  by  a  pledge  of  its  stock-mortgages;  the  stock 
was  subscribed  under  an  act,  which  authorized  the  books  of  subscription  to  be  kept  open 
until  all  the  stock  was  subscribed.  After  the  bonds  had  been  negotiated,  a  portion  of 
the  stock  was  subscribed  and  mortgages  executed.  Held,  that  the  bonds  were  secured 
by  the  stock-mortgages  subsequently  executed.  H,  0,  Gfas  Co.  v.  Bennett,  6  A.  457. 
MORTOAGB,  III.  (d),  No.  1. 

11.  A  partner  in  a  joint  stock  company  is  bound  to  pay,  when  regularly  called  upon, 
the  share  of  the  capital  he  agreed  to  furnish.  He  is,  in  no  legal  sense,  a  joint  debtor,  nor 
can  he  except,  when  sued  for  his  subscription,  that  all  the  stockholders  must  be  made 
parties.  His  obligation  is  several  and  entirely  unconnected  with  theirs.  Haynes  y. 
Kefd,  8  A.  182. 

12.  A  stockholder,  sued  by  the  liquidator  of  an  insolvent  corporation  for  his  subscrip- 
tion, to  pay  bonds  and  coupons  of  a  series,  for  which  his  stock-mortgage  is  pledged,  may 
plead  in  compensation  bonds  and  coupons,  of  the  same  series,  which  he  holds  himself. 
He  stands  as  a  preferred  creditor  of  the  company  for  the  very  amount  he  is  called  on 
to  pay.    Ih. 

13.  The  charter  and  the  subscription  constitute  a  contract  between  the  corporation 
and  its  stockholders.  By  this  contract  their  mutual  rights  and  obligations  are  fixed, 
and  the  directors  have  no  power  to  change  it  without  the  stockholders'  consent  To 
the  charter,  too,  must  reference  be  had,  to  determine  the  rights  of  the  public.  Stark  v. 
Burke,  9  A.  341. 

14.  So,  where  a  charter  provides,  that  the  balance  due  on  each  share  shall  be  paid 
at  a  certain  date,  unless  ordered  by  the  directors  to  be  paid  at  longer  periods,  and  the 
directors  do  not  prolong  the  period,  their  control  after  that  date  will  cease,  and,  as 
between  a  creditor  and  the  stockholders,  their  whole  subscriptions  will  be  considered  due 
the  corporation  at  that  date.     76. 

See  Bills  akd  Notes,  IV.  (e),  2),  No.  19.     Prescription,  VI.  No.  26. 

VII.  Of  the  Forfeiture  of  Charter. 

1.  A  clause  in  a  bank  charter,  declaring  it  ipso  fojcto  forfeited  by  a  suspension  of 
spede  payments  for  a  certain  time,  gives  the  state  the  right  to  sue  for  the  forfeiture ; 
bat  until  such  suit,  the  bank,  notwithstanding  a  suspension,  continues  to  live.  Atchafor 
\aija,  Bank  v.  Dawson,  13  L.  506. 

2.  The  legislature  may  remit  such  forfeiture  ;  and  the  exercise  of  that  power  by  act 
14  ilarch,  1839,  No.  22,  relieved  the  banks  from  all  penalties  incurred  by  the  non- 
payment of  specie.     lb. 

3.  To  enforce  a  forfeiture,  proceedings  must  be  instituted  by  the  state,  and,  unless  that 
power  be  expressly  delegated  by  law,  the  state  alone  possesses  it ;  and,  having  this 
power,  it  may  forbear  to  exercise  it,  and  waive  the  forfeiture.     lb. 

4.  Neither  the  forfeiture,  until  judicially  decreed,  nor  the  cause,  can  be  inquired  into, 
oorthe  existence  of  the  corporation  questioned,  collaterally,  in  another  suit.  *  lb. ;  15 
L.  26 ;  5  A.  179  ;  9  A.  265.     Pleading,  VI.  (d),  No.  10. 

5.  The  act  14  March,  1839,  §  3,  No.  22,  requiring  the  banks  in  the  city  of  New 
Orleans  to  settle  and  pay  in  gold  and  silver  the  balances  due  each  other,  every  Monday, 
imposed  no  duty  not  previously  required  by  law ;  and  if  the  party,  in  whose  favor  it 
was  stipulated,  choose  to  waive  the  right,  the  state  cannot  complain  without  showing 
some  injary  to  the  community.     State  v.  N.  0.  Gas  Co.,  2  R.  529. 

6.  Since  act  14  March,  1839,  no  bank  can  suspend  specie  payments,  even  for  a  day, 
without  exposing  its  charter  to  forfeiture.     lb. 

7.  A  charter  may  be  forfeited  by  misuse  or  abuse.  It  is  a  tacit  condition  of  such 
gruit,  thai  the  grantees  shall  act  up  to  the  end  for  which  they  were  incorporated ;  and, 
where  they  do  not,  the  privileges  granted  may  be  withdrawn.  But  the  misuse  or  abuse 
most  be  first  jadicially  ascertained.     3. 

8.  The  president  and  directors  of  a  bank  cannot,  without  the  stockholders'  consent, 
confess  a  forfeiture.     Bat  where,  in  their  answer  to  a  suit  by  the  state,  they  do  not 
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deny  the  grounds  of  forfeiture  alleged,  they  must  be  taken  as  true,  and  a  forfeiture 
decreed  accordingly.     StcUe  v.  Atchafalaya  Co.^  5  R.  63. 

9.  In  an  action  by  a  creditor  against  liquidating  commissioners,  though,  to  a  certain 
extent,  they  represent  the  state  and  other  creditors,  judgment  cannot  be  rendered,  pro- 
nouncing unconstitutional  an  act,  by  which  the  state  has  declared  a  charter  forfeited, 
unless  notice  be  given  the  latter  through  some  of  its  officers.  Perry  v.  Clinton  Co^  11 
R.  404.     Insolvenct,  X.  (a),  No.  7  ;  XII.  (a),  Nos.  16,  20. 

10.  A  forfeiture  cannot  be  declared  by  the  legislature ;  it  is  a  matter  of  judicial 
inquiry  and  must  be  decreed  by  a  court.     Jb,     Constitution,  II.  (c),  6),  No.  4. 

11.  When  the  charter  of  a  bank,  in  case  of  its  failure  to  pay  specie,  provides  only  for 
a  pecuniary  penalty,  but  there  exists  at  the  time  a  general  law,  that  all  corporations  may 
be  dissolved,  when  they  abuse  their  privileges,  or  refuse  to  accomplish  the  conditions  oo 
which  such  privileges  were  granted,  the  general  law  will  be  considered  as  forming  part 
of  its  charter,  and  it  may  be  decreed  forfeited.  Palfrey  v.  Paulding,  7  A.  363 ;  Atcha- 
falaya Bank  y,  Dawson,  13  L.  497. 

12.  If  charters  be  contracts,  they  are  contracts  which,  the  legislature  may,  in  certain 
cases,  dissolve.  The  powers  it  possesses  over  charters  subsequently  granted,  by  art 
438  C.  C,  §  1,  are  not  the  less  real  for  having  been  dormant  heretofore,  and  it  is  a  seri- 
ous question,  whether  any  acceptance  by  a  corporation  of  the  conditions  appended  to  a 
remission  of  forfeiture  be  necessary.     Ro9T,  J.     Id.  7  A.  363.     Supra,  I.  No.  3. 

13.  Slidell,  J.  The  power  granted  by  art.  438  C.  C,  §  1,  is  a  power  to  be  exer^ 
cii^ed  under  conditions.     Jb. 

14.  Where,  under  a  charter,  granted  for  the  navigation  of  a  bayou,  the  company  is 
required  to  keep  ordinarily  at  low  tide  a  certain  depth  of  water,  the  mere  fact,  that  less 
water  is  occasionally  found,  in  consequence  of  the  extremely  low  stages  of  the  lake,  into 
which  the  bayou  empties,  will  not  be  attended  by  a  forfeiture.     SUde  v.  Orleans  i^ar. 

Co.,  7  A.  679. 

15.  Afier  the  Louisiana  Savings  Company,  under  its  charter  of  16  March,  1854,  Na 
229,  had  been  in  operation  about  two  yt*ars  in  New  Orleans,  its  commissioners  notified  the 
public,  that  it  would  go  into  liquidation,  stating  that  its  assets  would  realise  about  one 
tenth  less  than  its  liabilities.  The  suspension  was  not  shown  to  have  been  cau:^  by  any 
temporary  or  inevitable  misfortune,  but  was  afterwards  ascribed  to  a  panic  consequent 
on  the  flight  of  its  president  for  alleged  defalcations  as  the  city  treasurer,  error  in  his 
account  with  the  company,  the  withdrawal  of  deposits,  and  an  open  credit  with  one  of 
the  city  banks.  Two  days  after  this  notice,  a  statement  of  its  afikirs  was  published, 
which  proved  that  its  insolvency  had  not  been  exaggerated,  and  in  which  the  president 
figured  as  a  debtor,  when  as  it  afterwards  turned  out,  he  was  in  fact  a  creditor.  The 
public  were  next  informed,  that  the  company  would  resume  business  and  meet  all  its 
engagements ;  and  afler  a  suspension  of  seven  days  from  the  first  notice,  during  which 
its  doors  were  closed  and  no  deposits  paid  or  received,  the  company  did  resume  business. 
No  fraud  or  injury  to  de|)Ositors  was  shown,  or  proceedings  by  any  creditor,  but  it  was 
not  pretended,  that  at  any  time  afterwards  its  assets  were  equal  to  its  liabilities.  In  an 
action  by  the  state  claiming  a  forfeiture  for  insolvency  and  the  suspension ;  kM^  it  can- 
not be  so  decreed.     State  v.  La.  Savings  Co.,  12  A.  568. 

16.  The  misuse  and  abuse  of  corporate  functions  will  not  work  a  forfeiture  under  art. 
438  C.  C,  unless  they  be  of  the  grave  character  intended  by  that  articled  Though  it  be 
a  tacit  condition  of  corporate  existence,  that  the  corporate  object  be  attained,  still,  in  the 
fulfilment  of  that  condition,  the  law  does  not  contemplate  absolute  perfection.    lb. 

1 7.  The  object  of  a  savings  institution  is  not  alone  to  benefit  the  poorer  classes,  but 
those,  also,  who  conduct  it ;  it  is  not  an  eleemosynary  corporation  ;  the  -depositor  is  to  re- 
ceive interest,  and  the  trustees  a  remuneration  for  their  successful  administration.    /&. 

18.  From  the  very  nature  of  such  an  institution  there  must  be,  in  the  infancy  of  its 
•  career,  a  necessary  excess  of  expenditure  over  profit ;  when  this  is  not  the  fault  of  the 

trustees,  whose  investments,  under  the  charter,  are  marked  with  prudence  and  skill,  for- 
feiture cannot  follow  for  consequences  inherent  in  the  nature  of  its  very  being.     3. 

19.  Error  in  a  single  account  is  no  proof  of  unskilfulness  in  the  company's  general 
management,  while  the  panic  caused  by  the  president's  flight  answers  the  objection,  that 
no  inevitable  or  temporary  misfortune  has  been  shown.  Nor  can  the  state  insist  on  the 
avowal  of  insolvency,  when  withdrawn  and  rebutted  by  the  subsequent  announcement, 
of  a  readiness  to  resume  business  and  meet  all  engagements,  and  the  averment  of  such 
resumption  is  not  denied  by  the  state,  whose  claim  of  forfeiture  rests  on  the  avowal 
alone.     3. 
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20.  The  laws  governing  banking  institutions  are  not  applicable  to  a  corporation  of 
this  character,  whose  single  privilege  it  is  to  receive  and  loan  deposits,  allowing  interest 
thereon.  Bui  the  privilege  is  held  under  no  specified  condition,  the  non-performance  of 
which  is  declared  a  cause  of  forfeiture,  by  express  law  or  the  charter.  And  a  court 
cannot  decree  the  penalty,  when  demanded  neither  by  particular  statute  nor  the  general 
provisions  of  art  438  C.  C.    Ih, 

21.  A  fraudulent  suspension,  or  gross  negligence  in  loaning  money  without  sufficient 
guaruitee,  causing  such  suspension,  would,  perhaps,  justify  a  different  decree.     Ih. 

22.  Spofford,  J.,  with  concurrence  of  Voorhies,  J.,  dissenting.  The  object  of  a 
earings  institution  is  not  to  enrich  the  corporators,  or  to  provide  them  funds  for  specula- 
tion, but  to  benefit  the  poorer  classes.  Its  franchises  are  continued  on  the  implied  con- 
dition that  it  will  be  so  managed  as  to  secure  and  pay  the  deposits  with  interest,  and  at 
the  times  stipulated.  Any  management,  which,  afler  a  fair  trial,  fails  of  this  end,  justi- 
fies a  revocatiou  of  the  grant.     C.  C.  438  ;  lb, 

23.  It  may  be  conceded  that,  if  the  avowed  insolvency  were  founded  in  error,  the  sus- 
pension for  a  week  would  not  work  a  forfeiture.  But  if  there  be  —  as  there  was  —  no 
midtake  as  to  that  fact,  the  company  should  not  be  permitted  to  play  fast  and  loose,  sus- 
pend and  go  into  liquidation  one  week,  and  then  resume  on  a  borrowed  capital,  in  the 
hope  of  working  out  of  real  insolvency  by  fortunate  speculation.     Ih,  et  Id, 

24  After  a  trial  for  a  period  sufficiently  long  to  test  its  capacity,  this  company,  whose 
assets,  it  is  not  pretended,  have  ever  equalled  its  liabilities,  cannot  pay  more  than  ninety 
cenu  in  the  dollar,  and  thus  is  shown  to  be  unsound ;  it  is  not  the  ^  savingt  institution  " 
cooteoDplated  by  the  legislature,  and,  having  failed  to  satisfy  the  object  of  its  creation, 
(boald  be  dissolved,     lb,  et  Id, 

VIII.  Of  the  Dissolution  and  Liquidation  ;  and  of  Insolvent  Corporations. 

(a)  ^  GeneraL 

1.  Gommisaioners  under  act  14  March,  1842,  §  29,  No.  98,  providing  for  the  liquida- 
tion of  banks,  may  be  sued  for  any  cause,  though  arising  under  the  administration  of 
former  boards  of  directors.     GaiUard  v.  Citizens^  Bank,  1 1  R.  1 68. 

2.  Though  all  proceedings  have  been  stayed  against  a  bank  in  liquidation  under  that 
act,  a  creditor  may  sue  in  the  court  where  the  proceedings  are  pending  to  have  his 
claim  recognized,  to  be  paid  in  course  of  administration,     lb, 

3.  A  bank  will  not  be  considered  as  insolvent,  merely  because  it  has  gone  voluntarily, 
or  been  forced,  into  liquidation,  under  that  act,  which  does  not  authorize  such  pre- 
»amption,  nor  contemplate  insolvency  as  a  cause  of  forfeiture ;  the  charter  may  be  for- 
feited by  a  violation  of  its  provisions,  without  insolvency.  Exchange  Co,  v.  Mudge,  6 
R.387. 

4.  'It  is  only  when  the  whole  amount  of  a  bank's  capital  stock,  together  with  assets,  is 
insufficient  to  meet  liabilities,  that  it  can  be  said  to  be  insolvent,     lb, 

5.  The  act  26  March,  1842,  No.  157,  which  gives  the  right  of  paying  notes  due  banks 
in  liqaidation  in  their  own  notes,  though  it  mention  only  notes,  should,  by  a  fair  con- 
struction, be  extended  to  all  debts  though  not  in  the  form  of  notes.     76. 

6.  The  act  5  April,  1843,  §  2,  No.  92,  compelling  banks  to  receive  in  offset  their  own 
debts,  when  liquidated  and  due,  from  whatever  source  arising,  and  whenever  acquired, 
inaj  be  considered  as  declaratory  of  the  former  intention  of  the  legislator,  lb, ;  Saun- 
^m  V.  Smitk,  4  A.  232.     Compensation,  I.  No.  8. 

7.  No  law  before  1842  defined  the  insolvency  of  a  corporation,  or  provided  for  its 
Toluntaiy  or  forced  liquidation.  The  acts  1842,  Nos.  98,  157,  and  1843,  No.  92,  apply 
alike  to  solvent  and  insolvent  banks,  and  whether  their  liquidation  be  forced  or  volun- 
tary. They  are  special  laws,  tor  special  purposes,  to  be  construed  together,  as  in  pari 
materid.     6  R.  897. 

8.  These  acts  provide  specially  for  holders  of  notes  of  banks  in  liquidation,  and  make 
the  drcolatkm.of  each  a  good  offset  to  its  claims  ;  and,  in  compelling  the  commissioners 
to  allow  such  offsets,  they  violate  no  vested  right,  and  impair  the  obligation  of  no  con- 
tncL    IL 

9.  The  acts  1842,  Noe.  98,  157,  intend  all  contests  as  to  the  liabilities  of  banks  in 
liquidation  to  be  cumulated  before  the  court  putting  them  in  liquidation.  .The  former 
act,  f  24,  asaimilates  the  proceedings,  except  where  otherwise  provided,  to  those  of  the 
voluntary  surrender,  and  thereby  establishes  a  concurso  in  a  modified  form.  DorviUe  v. 
OUizent^  Btmkj  9  R.  362 ;  French  v.  SianUm,  1  A.  8. 
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10.  A  bank  in  liquidation,  under  act  1842,  No.  98,  cannot  be  sued  before  anj  other 
court  than  that  before  which  it  is  liquidated.  Sec.  S  ;  N.  O.  Improvement  Co.  ▼.  CiVt- 
zens'  Bank,  10  R.  14.     Insolvency,  IV.  (b),  Nos.  5,  13,  «/a/. ;  XII.  (a),  No.  13. 

11.  Both  in  the  ces$io  bonorum,  and  the  liquidation  of  banks  under  acts  1842,  the 
property  vests  in  the  creditors,  and  the  former  owner  has  no  longer  any  but  a  residuary 
right,  and,  to  secure  it,  that  of  coercing  a  final  settlement  by  the  commissioners  or  syndic 
Neither  the  insolvent,  nor  the  stockholders,  can  appear  in  court,  to  control  the  adminis- 
tration of  the  assets.  Mudge  \.  Exchange  Go.^  10  R.  460.  Insolvency,  IV.  (e),  Nod. 
6,  15,  et  al 

12.  The  legislature  may  provide  for  the  distribution  among  creditors  of  the  property 
of  insolvent  corporations,  whose  charters  are  forfeited ;  and  the  acts  of  1842,  for  the 
liquidation  of  banks,  are  insolvent  laws  applicable  to  such  corporations.     lb. 

13.  A  corporation,  whose  charter  expires  pending  an  action  against  it,  can  no  longer 
defend  the  interests  of  the  stockholders,  whom,  if  he  wish  to  exercise  his  recourse  against 
them,  plaintiff  must  make  parties  defendant,  unless,  a  transfer  of  the  stock  having  been 
made  to  a  new  corporation,  he  call  the  latter  to  defend  the  suit,  under  its  responsibility 
assumed  in  the  act  of  transfer.     Musson  v.  Richardson^  11  R.  42. 

14.  Under  acts  14  March,  1842,  No.  98,  and  5  April,  1843,  No.  92,  the  banks  were 
obliged  to  receive  their  own  notes  in  payment  of  their  debts ;  but  such  debts  must  have 
been  contracted  before  their  forfeiture.  French  v.  Stanton^  1  A.  8 ;  Walker  v.  Mrmici- 
polity  No.  One,  5  A.  10.     Compensation,  IV. 

15.  Though  the  neglect  of  corporators  to  reappoint  officers  may,  in  certain  cases,  sus- 
pend the  corporation's  existence,  it  cannot  be  thus  extinguished  to  the  injury  of  creditors. 
A  corporation  can  never  be  dissolved  by  a  refusal  to  pay  stock,  by  non-user,  or  otherwise, 
80  as  to  defeat  the  rights  of  creditors.  Brown  v.  Union  Ins.  Co.j  3  A.  177  ;  CueuUu 
v.  Union  Ins.  Co.,  2  R  573.     Supra,  VI.  (d),  No.  2. 

16.  The  act  16  March,  1848,  §3,  No.  191,  to  distribute  the  assets  of  the  Mexican 
Gulf  Railroad  Company,  authorized  an  equitable  compromise  between  the  state  and 
other  claimants  ;  but  a  compromise  by  which  about  half  the  funds  were  relinquibhed  to 
one  of  them,  whose  claim  was  but  a  sixth  of  that  of  the  state,  was  inequitable.  The 
funds  should  have  been  divided  pro  raid.     State  v.  Mexican  Gtdf  Co.,  5  A.  333. 

17.  All  the.  stockholders,  though  residing  in  different  parishes,  may  be  sued  for  contri- 
butions before  the  court  liquidating  the  bank.  Starke  v.  Burke,  5  A.  740.  Courts,  IL 
(g),  3),  No.  2. 

18.  Under  the  civil  law,  the  property  of  a  private  corporation,  on  its  dissolotion, 
belongs  to  its  members,  and  must  be  divided  amongst  them  ;  it  does  not  vest  in  the  state. 
Jb.  ;  Citizens*  Bank  v.  Levee  Co.,  7  A.  286. 

19.  In  the  moneyed  crisis  of  1842,  neither  the  bankrupt  act  nor  the  local  laws  provid- 
ing for  the  liquidation  of  insolvent  corporations,  the  state  had  the  constitutional  right  to 
supply  the  omission ;  to  vest  in  itself,  a  creditor,  such  possession  of  their  assets  as  would 
protect  them  from  wasteful  litigation,  after  their  charters  had  been  judicially  forfeited ; 
and  to  place  them  in  commission  under  its  authority,  as  any  other  insolvent  estate  would 
be  under  ordinary  commissioners  or  syndics.  And  acts  1842,  No.  98  ;  1843,  No. 
92 ;  1847,  No.  100,  to  secure  these  objects,  were  nothing  more  than  the  exercise  of  the 
power  inherent  in  all  governments  over  bankrupt  estates.  They  did  not  impair  the 
obligation  of  contracts,  and  were  constitutional.  Citizens'  Bank  v.  Levee  Co.,  7  A.  286 ; 
acts  4  May,  1847,  Nos.  216,  250. 

20.  A  corporation,  whose  capital  was  furnished  by  a  sale  of  state  bonds,  had  expired 
by  limitation  and  a  decree  of  forfeiture.  The  necessity  of  extending  the  period  fixed  by 
charter  for  its  liquidation,  which  was  absolutely  essential  to  the  protection  of  all  con- 
cerned, must,  it  was  reasonable  to  presume,  have  been  foreseen  by  the  stockholders  when 
they  subscribed ;  the  state  gave  the  extension ;  it  was  accepted  by  nine  tenths  of  them, 
and  the  payment  of  the  bonds  extended  under  a  protracted  liquidation.  Jfebl^  tliat 
the  court  could  not  coerce  an  immediate  liquidation  at  the  instance  of  a  dissenting  stock- 
holder, who  was  bound  in  the  manner  and  tbrm  imposed  by  the  new  liquidation.  Con^ 
solidated  Association  v.  Claiborne,  7  A.  319. 

21.  The  property  of  insolvent  corporations  must  be  appraised,  and  bring  two  thirds  of 
its  appraised  value  at  sales  ibr  cash,  as  in  ordinary  cases  of  sales  under  execution.  C.  C. 
2180 ;  act  14  March,  1855,  §  6,  No.  131;  Hyde  v.  Mississippi  Co.,  14  A.  492. 

22.  Where  a  stock  company,  organized  under  act  13  March,  1837,  No.  66,  is,  in  ac- 
cordance with  its  charter,  put  in  liquidation  by  a  majority  of  the  stockholders,  who,  bj 
a  written  contract,  induced  by  no  error  or  fraud,  bind  themselves  to  pay,  each  bis  pro- 
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portion  of  the  company's  liabilities,  the  parties  signing  the  contract,  cannot,  whether  the 
k^  formalities  for  a  dissolution  have  been  followed  or  not,  be  released  from  the  oblip^a- 
tioD  thus  voluntarily  contracted,  on  the  ground  that  the  contract  was  not  binding  until 
si^ed  by  all  the  stockholders.  Green  v.  Eelf,  14  A.  828.  Obligations,  III.  (b),  2), 
No.  24. 

See  Trust,  II.  (b),  No.  14.  Codes,  I.  No.  10.  Judgment,  XL  (b),  No.  16 ;  (c), 
Na  8.    Execution,  V.  (a),  6),  b,  Nos.  11, 14.     Evidence,  XII.  (f).  No.  19. 

(b)  Appointment  and  Powers,  Dvties  and  Condensation,  of  Liquidators. 

1.  In  liquidating  a  bank  the  board  of  directors  become  mandataries  of  the  stockhold- 
ers aod  trustees  of  the  creditors ;  their  duties  result  from  this  twofold  relation ;  they 
can  declare  no  more  dividends,  nor  subject  the  stockholders  to  any  new  liabilities.  Mil- 
laudon  v.  N,  O.  and  CarroUton  Co.,  3  R.  489. 

2.  Commissioners  under  act  14  March,  1842,  §§  12,  24,  No.  98,  may  sue  the  late 
officers  and  directors  ibr  damages  for  maladministration.  Any  action  against  bank 
directors,  for  maladministration,  may  be  maintained  by  their  successors  ;  and  any  action 
which  directors  may  bring  while  the  corporation  is  in  existence,  to  increase  the  fund  to 
fMj  its  debts,  may  be  brought  by  commissioners  afler  its  dissolution.  French  v.  Landis, 
12  R.  633. 

3.  Where  bj  statute  the  salaries  of  commissioners  are  not  to  exceed  a  fixed  sum,  the 
court  may,  on  suggestion  of  counsel,  amend  a  tableau  in  which  they  have  allowed  them- 
selves a  larger  sum,  by  reducing  it,  though  no  opposition  b^  made  by  any  creditor. 
Matter  of  Merchants*  Bank,  2  A.  68. 

4.  The  Stat.  6  April,  1843,  §  2,  No.  96,  reducing  the  compensation  allowed  by  stat 
1842,  §25,  No.  98,  to  commissioners  under  that  act,  did  not  impair  any  contract.  The 
latter  act  created  no  contract  with  them.     lb. 

3.  Sec  24,  slat.  14  March,  1842,  No.  98,  giving  to  commissioners  the  powers  of  syn- 
dics, has  never  been  jconsidered  as  placing  the  stock-mortgages  under  their  control. 
Meeker  v.  Ciin4on  Co.,  2  A.  971. 

6.  The  separation  of  the  banking  from  the  other  business  of  a  corporation,  for  the 
purpose  of  winding  up  the  former,  under  stat  5  February,  1842,  §  7,  No.  22  ;  stat.  1842, 
f  27,  No.  98,  cculd  produce  no  change  in  its  obligations  to  creditors  or  stockholders ; 
and  an  injunction  will  be  gi*anted  to  arrest  a  dividend  to  stockholders,  while  there  are 
any  debts  created  by  former  banking  operations,  unpaid  or  unprovided  for.  ^ew  Or- 
kans  V.  Commercial  Bank,  3  A.  96. 

7.  Under  stat.  6  April,  1843,  §  2,  No.  96,  liquidating  commissioners  were  entitled  to 
compenj^arion  at  the  rate  fixed  by  that  section,  until  superseded  by  a  liquidator  under 
slat.  4  May,  1847,  No.  250.  The  salaries,  allowed  by  the  former  act,  were  not  limited 
to  the  four  years  mentioned  in  stat.  1842,  §  25,  No.  98.  Matter  of  Merchants*  Bank,  3 
A.  382. 

d.  The  word  office,  in  arts.  1987  C.  C,  647  G.  P.,  means  pvUic  office.  Commission- 
ers under  stat.  14  March,  1842,  are  not  public  officers.     Conrey  v.  Copland,  4  A.  307. 

9.  The  courts  have  power  to  appoint  receivers  to  liquidate  insolvent  corporations,  if 
there  be  do  other  person  provid<^  by  law  to  effi^ct  such  liquidation,  whenever  necessary 
to  preserve  the  interests  of  all  concerned.  Stark  v.  Burke,  5  A.  740  ;  Citizens*  Bank  v. 
l^e  Co.j  7  A.  286.  Supra,  III.  No.  7.  Sequestration,  I.  No.  6  ;  II.  (a).  No.  17. 
Courts,  I-  No.  8.     Constitution,  II.  (c),  3),  b,  No.  9. 

10.  Where  the  office  of  the  liquidator  of  an  insolvent  bank  expires,  and  there  is  no 
legal  provision  to  fill  it,  the  court  will  appoint  a  receiver.     lb. 

11.  The  appointment  of  a  receiver  to  a  defunct  corporation  cannot  be  considered  as  a 
revival  of  the  corporate  powers.     lb. 

12.  When  a  receiver  fails  to  call  in  unpaid  stock  to  pay  debts,  the  creditors'  remedy 
is  to  apply  for  an  order  to  him  to  make  calls,  and  to  have  him  dismissed  if  he  fail  to 
obey ;  or  thej  may  compel  him  by  direct  suit  to  enforce  a  contribution.  lb. ;  6  A.  457  ; 
7  A.  114;  9  A.  341.     Prescription,  V.  (a).  No.  21. 

VS.  The  object  of  appointing  a  liquidator  or  receiver  and  investing  him  with  all  the 
powers  of  a  syndic  is,  that  he  should  do  all  acts  necessary  to  the  company's  final  liquida- 
tioo,  so  that  the  stockholders  be  not  harassed  and  their  substance  wasted  by  detached 
litigation  with  creditors.    N.  O.  Gas  Co.  v.  Bennett,  6  A.  457. 

14.  When^  then,  there  is  a  liquidator,  the  arrearages  of  unpaid  stock  must  be  collect- 
ed by  him  ;  an  action  cannot  be  brought  against  a  mortgage  stockholder  by  a  creditor 
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holding  the  stock-mortgage  as  collateral  security  of  his  bonds.  Nor  will  it  make  any 
difference,  that  such  creditor's  bonds  exceed  the  entire  amount  of  the  stocic-mortgages,  it 
appearing,  that  he  is  not  the  holder  of  all  the  bonds  originally  secured  by  the  stock- 
mortgages,  and  that  some  of  them  have  not  matured.  The  equities  of  the  creditors  must 
be  worked  out  through  the  corporate  officers.  lb.;  7  A.  114;  8  A.  132;  9  A.  341. 
Supra,  VI.  (d),  No-*.  2,  12. 

15.  When  an  act  authorizes  a  court  to  appoint  a  liquidating  commissioner,  the  power 
to  fill  a  vacancy  will  be  necessarily  implied  in  the  general  power  to  appoint.     Slate  t. 

Orleans  Nav.  Co.,  9  A.  40. 

16.  Where  a  liquidator,  appointed  by  the  governor  under  an  act,  sues  a  debtor  or  stock- 
holder for  a  contribution,  no  collateral  issue  can  be  raised  as  to  his  qualifications  for  the 
office,  nor  will  they,  on  isuch  issue,  be  examined  by  the  court.  Haynes  v.  Carter,  9  A 
265.     EviDENCK,  XXII.  (b),  Nos.  4,  9,  et  al ;  (d),  No.  19. 

17.  In  an  action  for  a  contribution  to  pay  debts,  the  liquidator  is  not  bound  to  estab- 
lish with  precision,  but  only  approximately,  the  amount  necessary  to  be  paid  by  each 
share.  Nor  can  the  stockholder  except,  that  the  action  is  premature,  because  no  accoant 
of  his  administration  having  been  filed  by  the  liquidator,  the  amount  necessary  for  coo- 
tribution  has  not  been  ascertained.     lb, 

18.  Nor  can  defendant^  in  such  action,  compel  plaintiff  first  to  collect  other  debts  and 
exhaust  other  property  of  the  corporation,  and  thus  establish  the  deficiency  he  is  to  meet. 
He  has  no  equity  to  turn  the  liquidator  over  to  a  recourse  on  other  debtors ;  he  must 
pay  what  he  owes,  and  wait  for  his  reimbursement  out  of  the  other  assets  as  they  are 
realized.     Stark  v.  Burke,  9  A.  341.     Prescription,  VI.  No.  26. 

19.  Under  the  laws  of  Mississippi,  as  interpreted  by  her  courts,  a  trustee  to  liquidate 
a  bank,  whose  charter  has  been  foifeited,  can  collect  from  its  debtors  only  the  funds 
necessary  to  pay  debts.     Davis  v.  Robertson,  11  A.  752. 

20.  But  this  doctrine  having  been  considered  and  overruled  by  the  supreme  court  of 
the  United  States,  will  not  be  followed  in  a  suit  in  this  state,  between  the  trustee  of  an 
insolvent  bank  of  Mississippi  and  one  of  its  debtors,  though  on  a  contract  made  and  to 
be  performed  in  that  state,     lb.     Laws,  II.  (i),  Nos.  2,  17. 

21.  The  doctrine  of  the  supreme  court  of  the  United  States  is  more  in  harmony 
with  our  jurisprudence,  and  will,  therefoi^,  be  applied  to  a  case,  in  which,  like  the 
present,  the  money  in  controversy  will  be  subjected  to  their  jurisdiction  by  the  federal 
courts,     lb. 

22.  Thus;  pending  a  suit  against  the  maker  and  surety  of  a  note  in  Mississippi  by  one 
of  its  banks,  whose  charter  had  been  forfeited,  its  trustee,  who  had  already  collected 
more  than  sufficient  to  pay  its  debts,  was  made  a  party ;  and  the  suit,  continued  in  his 
name,  was  compromised  by  the  surety,  who  gave  his  own  drafl  for  the  debt.  The  latter 
afterwards  sued  the  trustee  here  to  arrest  collection  of  the  draft ;  kdd,  even  if  plaintiff 
could  recover  in  Mississippi,  which  is  far  from  clear,  Transaction,  No.  21,  he  cannot 
in  this  state,     lb. 

23.  Equity,  in  such  case,  forbids  that  the  stockholders,  who,  through  their  agent,  hold 
the  fund,  and  furnished  the  consideration  of  the  original  note,  the  subject  of  the  com- 
promise, should  be  compelled  to  return  their  money  retained  for  many  years  without 
interest,     lb. 

* 

24.  Where  a  liquidator's  term  of  office,  under  the  act  creating  it,  has  expired,  the 
governor,  there  being  no  other  law  providing  for  the  liquidation  yet  uncompleted,  has 
power  under  the  subsequent  act,  15  March,  1855,  §  7,  No.  341,  r^ulating  corporations 
generally,  to  appoint  a  liquidator.  State  v.  Haynes,  12  A*  285.  [^It  is,  howeter,  to  he 
observed,  that  the  section  of  the  act  relied  upon  refers  only  to  corporations,  whose  charters 
shall  be  decreed  forfeited,  i.  e.  after  the  passage  of  tfie  act.  The  governor,  moreover^  is 
to  be  informed  of  the  forfeiture.  In  the  case  at  bar  the  charter  had  been  forfeited  many 
years  before  the  act,  and  the  governor,  having  repeatedly  appointed  a  Uguidatory  was  toell 
aware  of  the  fact.'] 

See  Trust,  II.  (a),  No.  8.     Plbadino,  I.  (b),  No.  19. 

IX.  Of  the  Board  of  Currency. 

1.  Under  act  5  February,  1842,  §  2,  No.  22,  the  board  of  currency  are  entitled  to  free 
access  to  the  vaults  and  books  of  the  banks  in  New  Orleans ;  may  call  upon  their  officers 
at  any  time ;  take  such  memoranda  and  lists  as  they  think  proper ;  and  require  any 
officer  of  such  banks  to  submit  their  books  and  papers  to  their  inspectioa  and  ezamin- 
ation.    '  State  v.  Union  Banky  4  R.  499. 
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2.  But  thej  cannot  call  upon  the  banks  to  make  out,  at  tbeir  own  expense,  statements 
oot  ezpresslj  required  of  them  by  law,  though  demanded  by  the  board  to  obtain  informa- 
tion, which  they  are  bound  to  lay  before  the  legislature.  The  law  only  exacts  that  the 
board  be  allowed  to  examine,  for  themselves,  the  books  and  ptipers  of  the  banks,     lb, 

3.  That  act  which  imposes  a  penalty  on  any  bank-officer,  or  agent,  failing  to  give  a  full 
and  complete  statement,  etc.,  when  required,  etc.,  was  passed  with  reference  to  former 
lawi,  and  only  points  out  the  punishment  of  those  violating  their  provisions.     Ih, 

4  The  power  conferred  on  the  board  of  currency  by  stats.  5  February,  1 842,  §  2  ; 
14  March,  1842,  §§  15,  27,  28,  29,  No.  98,  of  examining  the  books,  papers,  etc.,  of  the 
board  appointed  to  liquidate  the  affairs  of  the  Citizens*  bank,  and  of  supervising  its  pro- 
ceedings, was  not  withdrawn  by  subsequent  stats.  5  April,  1843,  §  8,  No.  92 ;  6  April, 

1847,  No.  100,     Board  of  Currency  v.  Citizens'  Banky  3  A.  346. 

0.  Art  144,  const.  1845,  authorized  the  secretary  of  state  and  treasurer  to  contin.ue  to 
discbarge  the  duties  of  members  of  the  board  after  the  new  constitution,  though  member- 
ship was  a  civil  office  of  emolument  distinct  from  that  of  secretary  or  treasurer,  and  in- 
volved the  exercise,  at  the  same  time,  of  two  civil  offices  of  emolument  contrary  to  art. 
126,  const.  1845.     lb.  350. 

See  acts  15  March,  1860,  No.  223;  17  March,  1859,  No.  278;  18  March,  1858, 
Na288;  11  March,  1857,  No.  103;  20  March,  1856,  No.  162;  12  March,  1855, 
No.  113;  15  March,  1855,  No.  314. 

X.  Of  Pabticulab   Corpobations,  and  the  Intebpretation  of  theib 

Chabters. 

(a)  Baraiaria  and  Lafourche  Canal  Company ;  and  Lafourche  and  Terrebonne  Navi- 

gation   Company. 

1.  The  first  of  these  companies  was  incorporated  by  act  6  February,  1829,  No.  38, 
lod  the  second  by  an  act  passed  the  following  day.  No.  49.  The  charter  of  the  former 
was  extended  sixty-eight  years  by  act  9  January,  1833,  No.  2  ;  and  by  act  25  March, 
1835,  No.  72,  the  two  companies  were  consolidated.  After  their  union,  various  acts 
were  passed,  and  different  contracts  made  by  the  state,  in  whicht  he  Barataria  Company 
seems  to  have  been  alone  recognized.     Acts  30  March,  1843,  No.  172  ;  20  December, 

1848,  Na  80;  20  March,  1850,  No.  236;  17  March,  1852,  No.  236;  30  April,  1853, 
No.  331 ;  Boyiin  v.  Shajer,  13  A.  129. 

2.  A  careful  consideration  of  these  statutes  and  the  acts  of  the  state,  through  its 
officers,  as  well  as  slat.  25  May,  1846,  No.  78,  shows  that,  after  the  union  of  the  two  com- 
panies, the  Barataria  Company  was  considered  as  invested  with  the  rights  of,  and  acting 
for,  both ;  and  that  it  was  the  object  of  the  state,  through  the  franchises  granted  the 
companies  and  managed  under  the  name  of  the  Barataria  Company,  to  carry  through  a 
line  of  water-communication  from  the  Mississippi  to  Berwick's  Bay.  This  company, 
then,  acting  for  itself  and  the  Navigation  Company,  had  the  right  to  improve  the  navi- 
gaiion  of  Bayou  Black,  on  the  line  of  this  water-communication,  by  building  locks,  and 
to  chai^  toils  for  the  same.     3. 

3.  The  act  1846,  No.  78,  not  only  decreed  the  separation  of  the  companies,  and  a 
partition  of  tbeir  joint  interests,  but  assigned  to  each  what  each  should  take  of  the  com- 
mon effects.  But  this,  without  their  assent,  was  not  in  the  power  of  the  legislature ;  the 
act  was  an  attempt  to  exercise  judicial  functions,  and  so  unconstitutional ;  con^t.  1845, 
arts.  1,  2 ;  and  did  not  deprive  the  Barataria  Company  of  any  of  the  franchises  it  was 
exercising  for  the  joint  company.  This  conclusion  is  in  accordance  with  the  subsequent 
action  of  the  l^slative  and  executive  departments.  lb.  Constitution,  II.  (c),  6), 
Nop.  16,  17. 

See  acts  1860,  No.  236  ;  1858,  Nos.  205,  208 ;  1850,  No.  320  ;  1837,  No.  44;  1833, 
Na  21 ;  1830,  No.  72 ;  1829,  No.  49 ;  1831,  No.  22  ;  1830,  No.  3. 

(b)    Charity  Hospital  of  New  Orleans. 

1.  The  Stat.  27  March,  1843,  No.  81,  providing  a  Aind  for  the  Charity  Hospital,  is  not 
a  regulation  of  commerce ;  nor  is  it  inconsistent  with  any  law  of  congress  regulating 
commerce  ;  nor  is  the  tax  it  imposes  prohibited  by  act  of  congress  8  April,  1812.  But 
the  act  imposing  no  penalty  on  the  roaster,  who  refuses  to  collect  the  tax,  the  court 
cannot  supply  the  omission  and  condemn  him  to  pay  the  tax  as  a  penalty  for  his  refusal. 
Slate  v.  FuUerton,  7  R.  210. 
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2.  The  charge  of  five  hundred  dollars  imposed  bj  stat  12  March,  1838,  §  4,  No.  105, 
on  theatres  in  New  Orleans,  for  the  benefit  of  the  Charity  Hospital,  is  due  every  year. 
Charity  Hospital  v.  Sticknet/,  3  A.  657. 

See  acts  1859,  Nos.  42,  45,  §  2,  74,  §  3,  215  ;  1858,  No.  112  ;  1857,  No.  205 ;  1855, 
No.  155  ;  1853,  Nos.  208,  352;  1850,  No.  295  ;  1848,  No.  188;  1847,  No.  232;  1846, 
No.  172;  1845,  No.  112;  1844,  No.  101;  1843,  Nos.  39,  81;  1842,  No.  158;  1841, 
No.  70;  1840,  No.  114;  1839,  No.  64;  1838,  Nos.  105,  110;  1837,  No.  73;  1836, 
No.  102;  1835,  No.  53;  1833,  No.  28;  1832,  Nos.  49,  61  ;  1831,  No.  12;  1830,  Na 
51 ;  1827,  No.  83  ;  1826,  No.  78 ;  1822,  No.  36 ;  1820,  Nos.  43,  76  ;  1818,  No.  47  ;  1817, 
No.  53;  1814,  No.  42;  1813,  No.  29;  1812,  No.  14;  1811,  Nos.  2,  31 ;  1808,  No.  6. 
Criminal  Law,  V.  (d),  3),  No.  3.     New  Orleans,  II.  (e),  3),  No.  4. 

(c)   Church  of  St.  Francis  of  Natchitoches. 

1.  The  church-wardens  of  this  church  were  authorized  to  raise  a  certain  sain  by 
lottery,  and  to  draw  three  classes,  with  the  right  to  sell  their  privileges,  which  they  did, 
and  their  vendee  sold  his  rights  to  F,  who  drew  twenty  classes.  Managers,  who  were  to 
give  security,  were  also  to  be  appointed  by  the  churchwardens  ;  held^  that  there  was  no 
privity  between  the  latter  and  F  ;  that  they  were  not  liable  for  prizes  drawn  under 
his  management ;  and  that  more  than  a  third  class  was  not  authorized.  Watson  v.  Sf. 
Francis,  12  L.  493. 

See  acts  1858,  No.  81 ;  1854,  No.  169  ;  1848,  No.  234;  1838,  No.  41;  1826,  No. 
32  ;  1823,  No.  32  ;  1813,  No.  13. 

(d)    Church  of  St.  Francis  of  Pointe  Coupee. 

1.  The  church-wardens,  appointed  under  act  3  March,  1814,  No.  22,  incorporating  this 
church,  are,  in  their  corporate  character,  the  legal  owners  of  the  property  which  that  act 
authorizes  them  to  hold  for  the  purposes  therein  specified.  They  are  its  sole  temporal 
administrators,  uncontrolled  by  the  clergy,  and  responsible  to  the  congregation  alone,  who 
may  elect  others  in  their  place,  in  case  of  mbuse  or  abuse  of  their  powers.  St.  Francis 
V.  Martin,  4  R.  62. 

2.  They  have  the  exclusive  power  to  fix  the  salary  of  the  parish  priest,  or  the  tariff 
of  fees  for  marriages,  burials,  &c  No  such  power  can  be  exercised  by  the  pope  or  any 
bishop.     Jb.     Constitution,  II.  (f).  No.  1. 

See  acts  1845,  No.  16;  1842,  No.  33;  1838,  No.  20;  1834,  No.  89;  1825,  No.  15. 

(e)  Church  of  St.  Louis  of  New  Orleans. 

1.  A  vacancy  in  the  ofiice  of  curate  of  this  church  cannot  impair  the  corporation's 
right  to  sue.  The  curate  is  an  ex  officio  member  of  the  board  of  wardens,  having  bat 
one  vote  like  any  other  member.  Stats.  7  March,  1816,  No.  16  ;  22  March,  1822,  No. 
50 ;  St.  Louis  v.  Blanc,  8  B.  51. 

2.  Those  statutes  do  not  give  the  wardens  a  right  to  appoint,  in  the  theological  sense, 
a  curate,  but  only  to  provide  for  his  salary ;  but  they  have  a  perfect  right  to  withhold  all 
salary  from  any  person  whatever,  and  even  to  prevent  one  claiming  to  be  curate  from 
entering  the  church  belonging  to  the  corporation.     lb. 

3.  The  legislature  could  not  authorize  the  wardens  to  interfere  in  church  discipline 
and  doctrine,  nor  constitutionally  declare  what  shall  constitute  a  curate  in  the  catholic 
acceptation,  without  interfering  in  matters  of  religious  faith  and  worship,  and  taking  a 
first  step  towards  a  church  establishment  by  law.     ^.     Supra,  (d),  No.  2. 

4.  The  wardens  are  authorized  to  administer  the  temporalities  of  tlie  church,  and  re- 
sponsible only  to  their  constituents  for  their  administration.  They  cannot  compel  the 
bishop  to  institute  a  curate  of  their  appointment ;  nor  is  he,  in  any  legal  sense,  subordi- 
nate, in  his  clerical  functions,  to  the  wardens  of  any  church  within  his  diocese.     lb. 

See  acte  1856,  No.  119  ;  1852,  No.  147 ;  1848,  No.  107  ;  1845,  No.  18 ;  1837,  No. 
69  ;  1835,  No.  52 ;  1830,  No.  25. 

(f )  Church  of  St.  Patrick  of  New  Orleans* 

1.  The  pews  of  this  church  are  a  distinct  property  from  the  church  itself,  or  the  ground 
on  which  it  stands.  Stat.  16  February,  1842,  §  4,  No.  43  ;  City  Bank  v.  Mcl^yre^  8 
R.  467. 

See  acts  1843,  No.  112;  1840,  No.  38;  1839,  No.  61 ;  1838,  No.  58. 
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(g)    Citizens^  Bank  of  Louisiana. 

1.  Under  act  1  April,  1833,  §  24,  No.  94,  incorporating  this  bank,  it  may  obtain  from 
a  coart  of  ordinary  jurisdiction  an  order  of  seizure  against  property  mortgaged  to  it, 
though  in  possession  of  the  mortgagor's  executor,  on  due  notice  to  the  latter.  Citizens* 
Bank  v.  Buisson,  7  R.  506. 

2.  No  sale,  whether  judicial  or  voluntary,  of  property  mortgaged  to  the  bank,  can,  in 
aoy  manner,  affect  its  rights  under  §  24  of  the  charter.  Bertoli  y.  Citizens*  Bank,  I  A. 
119. 

3.  The  bank  is  authorized  to  take  mortgages  to  secure  its  stock-loans.  Citizen^  Bank 
T.  Nicolas,  3  A.  112 ;  EyssaUenne  v.  Citizens*  Bank,  lb,  663. 

4.  The  decision  in  BertolCs  case,  supra.  No.  2,  applies  to  a  sale  without  the  bank's 
consent,  and  for  a  sum  insufficient  to  satisfy  its  claim.  AUing  v.  Citizens*  Bank,  4  A. 
308. 

5.  Under  the  bank's  charter,  the  court  has  no  control  over  mortgages  to  secure  a  loan, 
unless  the  debt  be  paid.     Duhart  v.  Citizens*  Bank,  5  A.  141. 

6.  The  securities,  referred  to  in  act  30  January,  1836,  §  3,  No.  14,  amending  the  char- 
ter, are  the  stock-mortgages,  to  secure  the  state  loan  to  be  made  to  provide  the  capital 
of  the  bank.  And  when  that  section  speaks  of  the  transfer  of  these  securities  to  the 
Btate,  which  was  to  issue  the  bonds,  it  means  only  a  transfer,  as  a  species  of  pledge  for 
the  bonds  to  be  issued  under  the  act.     Citizens'  Bank  v.  Levee  Co,,  7  A.  286. 

7.  The  charter  was  decreed  forfeited  under  act  14  March,  1842,  No.  98,  under  which 
and  act  5  April,  1843,  No.  92,  the  state  assumed  the  exclusive  administration  of  its  af- 
faire, which  continued  until  act  6  April,  1847,  No.  100.  By  that  act  it  was  the  duty  of 
tiie  managers,  appointed  under  it,  to  exact  from  the  stockholders  such  an  annual  contri- 
botion  as  would  constitute  a  fund,  sufficient  to  meet  regularly  the  state  bonds.     lb. 

8.  There  was  nothing  unconstitutional  in  this  legislation ;  and  when,  to  create  this 
fund,  a  resolution  of  the  board  called  in  seven  dollars  per  share,  payable  one  dollar  a 
share  for  seven  years,  the  stockholders  were  bound  to  comply ;  and  they  had  no  right  to 
iikiist  on  an  immediate  liquidation,  which  the  bank's  situation  rendered  impossible,  and 
to  have  their  property  released  from  the  burden  of  their  mortgages.  lb, ;  Consolidated 
AssoeiaHan  v.  Claiborne,  7  A.  319. 

9.  The  act  10  March,  1852,  No.  141,  relieved  the  bank  from  the  decree  forfeiting  its 
charter  18  October,  1842,  and  restored  the  administration  and  control  of  its  affairs  to  the 
stockholders,  as  if  the  forfeiture  had  never  been  decreed.  The  privileges,  thus  restored, 
were  those  of  the  charter  forfeited  —  privileges  so  overshadowing  as  to  constitute  a  sepa- 
nue  body  of  legislation  for  this  favored  institution.  Pollock  v.  Citizens*  Bank,  12  A. 
228 :  Le  Beau  v.  Citizens*  Bank,  lb,  231. 

10.  But  the  context  of  the  act,  ba  well  as  its  avowed  object  —  the  security  of  the  six 
millions  of  state  bonds  negotiated  for  the  benefit  of  the  bank  —  shows,  that  these  privi- 
leges were  those  of  the  corporation  alone,  and  not  the  individual  corporators.  And  the 
latter  are  not  entitled-to  a  credit  of  one  third  of  their  stock  with  the  bank,  according  to 
the  original  charter.     lb. 

1 1.  Still  less  can  an  original  stockholder  urge  such  a  right,  when  it  is  not  shown,  that 
the  sixteen  hundred  thousand  dollars  bonus,  as  required  by  §  2  of  that  act,  was  ever 
forthcoming.     lb, 

12.  The  act  having  failed  to  resuscitate  the  defunct  corporation,  a  more  successful 
effort  was  made  under  act  28  April,  1853,  No.  246,  which  introduced  a  radical  change 
into  the  constitution  of  the  bank,  and  was  accepted  by  a  majority  in  number  and  amount 
of  the  stockholders,  and  so,  by  §  5,  came  into  force.     lb. 

13.  After  this  acceptance;  the  board  of  directors  the  26th  July,  1853,  fixed  the  terms 
of  an  agreement  for  administering  the  bank's  affairs  and  dividing  its  profits  between  the 
(future)  cash  stockholders  and  the  (old)  mortgage  stockholders,  after  a  ratification  by 
whom  the  agreement  was  advertised  and  became  the  basis  of  a  subscription  to  the  ten 
thousand  shares  of  cash  stock,  which  was  all  taken.  The  bank  then  went  into  operation 
under  the  amended  charter  of  1853,  No.  246,  and  in  accordance  with  the  agreement 
adopted  ander  that  act ;  and  these  constitute  its  chai*ter  as  it  now  exists,     lb, 

14.  All  the  (old)  mortgage  stockholders  are  bound  by  that  agreement.  It  is  in  vain 
for  a  few  isolated  stockholders  to  stand  aloof  and  repudiate  the  nearly  unanimous  assent 
of  their  fellow  stockholders.  The  will  of  the  majority  is  the  will  of  the  whole ;  and  he, 
who  has  voted  with  that  majority,  will,  a  fortiori,  be  bound.     Jb. 

See  Const.  1852,  art.  121 ;   acts  1858,  No.  106;  1857,  No.  120 ;  1855,  No.  188; 
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1854,  No.  214;    1847,  Nos.  100,  216;  1842,  No.  138;  1839,  No.  15;  1837,  No.  36; 
1836,  No.  30 ;  1835,  No.  50.     Succession,  VIII.  (e),  4),  No.  19. 

(h)   City  Bank  of  New  Orleam. 

1 .  By  the  charter  of  this  bank,  the  transfer  book,  and  minutes  of  the  board,  are  the  only 
books  to  be  kept.  The  latter  are  only  open  to*  the  inspection  of  stockholders  one  moDth 
in  each  year ;  as  to  the  former,  the  charter  is  silent.     JSdteh  v.  City  Bank,  1  R.  470. 

See  acts  1832,  Nos.  1,  16;  1831,  No.  17. 

(i)   Clinton  and  Port  Hudson  Railroad  Company* 

1.  The  charter  of  this  company  empowers  it  to  transfer  its  notes  for  any  legal  purpose. 
Myers  v.  De  Lee,  1  R.  516.     Bills  and  Notes,  I.  No.  24. 

2.  The  act  26  March,  1842,  §  2,  No.  159,  staying  all  judicial  proceedings  by  individ- 
uals against  the  company  suspends  such  proceedings,  pending  a  suit  by  the  state  for  a 
forfeiture,  that  no  one  creditor  may  gain  an  undue  advantage  over  the  rest  State  ex 
reL  T.  Judge,  2  R.  307. 

3.  Such  a  temporary  stay  of  proceedings  does  not  impair  the  obligation  of  contracts. 
It  is  a  conservatory  measure  only.  Otherwise,  were  all  proceedings  stayed  from  the 
promulgation  of  the  act  for  an  indefinite  period,  upon  mere  authority  of  the  legislature. 
lb. 

4.  The  liquidating  commissioners  under  that  act  may  perform  all  conservatory  acts 
necessary  to  protect  the  interests  of  the  state.  They  are  its  agents,  and,  as  such,  may 
Mie  and  be  sued.     Drummond  v.  Clinton  Co^  7  R.  234. 

5.  Neitlier  the  company's  charter,  acts  7  February,  1833,  No.  9 ;  10  March,  183^ 
No.  86,  nor  its  by-laws,  authorized  the  cashier  to  release  a  debtor  by  substituting  another 
in  his  place.     Clinton  Co.  v.  Keman,  10  R.  174.     Supra,  VI.  (b).  No.  19, 

6.  The  provision  of  act  1834,  §  19,  No.  86,  which  declares  that  mortgages  for  stock 
and  loans  under  it  shall  bear  interest  at  ten  per  cent.,  applies  only  to  subscriptions  for 
stock  secured  by  mortgage.  Under  the  charter,  eight  per  cent,  is  the  legal  interest,  ex 
mora,  on  a  note  for  money  loaned.     Sec  8  ;  lb. 

7.  The  powers  and  duties  of  liquidating  commissioners,  under  act  1842,  No.  159,  are 
.  defined  by  §  2,  which  declares  that  the  liquidation  shall  be  conducted  according  to  act 

14  March,  1842,  No.  98.     Perry  v.  CUnton  Co.,  11  R.  412. 

8.  So  much  of  act  25  March,  1844,  §  6,  No.  83,  as  directs  the  state  treasurer  to  sell 
the  property,  etc.,  of  the  company,  was  enacted  under  the  erroneous  impression  that  the 
property,  etc.,  was  legally  vested,  by  forfeiture,  in  the  state.  The  legislature  had  no 
power  to  direct  such  sale.     lb.     Constitution,  II.  (c),  6),  No.  4. 

9.  A  stock-mortgage  takes  (M'ecedence  of  a  mortgage  stock-loan  under  the  charter. 
But  this  does  not  imply  the  want  of  power  in  the  liquidator  to  collect  the  fund,  out  of 
which  the  payment  is  to  be  made.  Langfitt  v.  Brown,  5  A.  231  ;  N.  O,  Gas  Co,  v. 
BenneU,  6  A-  457.     Mortgage,  VIII.  (b),  Nos.  19,  20. 

10.  The  bonds  received  from  this  company  by  the  Gas  Light  Company  in  1836  were 
secured  by  a  pledge  of  the  former's  stock-mortgages,  execut^  under  the  act  of  1834 ; 
and,  though  negotiated  before  those  mortgages  were  executed,  were  covered  by  them. 
jV.  O.  Gas  Co.  v.  Bennett,  6  A.  457. 

11.  Nor  could  the  subsequent  act  1839,  No.  68,  by  which  the  state,  to  secure  its  own 
bonds  issued  to  the  company,  took  a  pledge  of  its  stock  with  a  subrogation  to  all  the  stock- 
moi-tgages,  impair  the  rights  of  the  Gas  Light  Company.  lb.  Constitution,  II.  (c), 
3),  B,  No.  1. 

12.  There  is  nothing  unconstitutional  in  the  various  acts  providing  for  the  liquidation 
of  this  company.     N.  0.  Gas  Co.  v.  Haynes,  7  A.  114;  Haynes  v.  Carter,  9  A.  265. 

13.  It  is  the  liquidator's  special  duty,  under  act  21  March,  1850,  Na  342,  to  ooUect 
all  the  assets,  including  subscriptions  of  stock,  and  distribute  the  amount  ooUecied  every 
six  months  by  a  tableau  to  be  homologated  after  due  notice  to  creditors.  N.  O.  Gas  Co, 
V.  Haynes,  7  A.  114. 

14.  The  governor  was  authorized  to  appoint  a  liquidator  by  acts  4  May,  1847,  No. 
250;  16  March,  1848,  No.  191;  21  March,  1850,  No.  342;  30  April,  1853,  No.  296, 
the  latter  limiting  the  office  to  two  years ;  after  the  expiration  of  which,  to  complete  the 
liquidation,  he  could  appoint  a  liquidator  under  act  15  March,  1855,  §  7,  No.  341.  Nor 
would  the  purchase  of  property,  mortgaged  to  the  company,  make  the  purcliaser  its 
debtor,  so  as  to  disqualify  him  for  the  office.     State  v.  Haynes,  12  A.  285. 
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15.  The  act  1834,  No.  86,  amending  the  onginal  charter,  required,  §  28,  a  notarial 
declaration  of  its  acceptance  before  15lh  April,  1834.  This  declaration  was  to  be  re- 
corded —  but  within  no  fixed  time.  In  a  suit  for  a  contribution  to  pay  bonds,  issued 
under  §  5,  against  defendants,  who,  in  a  mortgage  securing  stock  under  the  act,  had  re* 
ferred  to  it  as  defining  the  corporate  powers,  they  objected,  that  the  declaration,  which 
was  without  date,  was  not  made,  it  was  to  be  inferred,  until  after  14th  April,  1834,  be- 
caik^e  not  recorded  until  the  22nd.  Htld^  that  such  inference  is  not  warranted ;  and  that 
defendants,  moreover,  are  bound  by  the  decree  recognizing  the  force  of  the  act  in  a  suit 
between  the  liquidator  and  a  holder  of  the  bonds.  Baynes  v.  Wall,  13  A.  258.  Jttdo- 
MEKT,  XV.  (a),  1),  No.  21. 

Id.  The  capital  of  the  so  called  property  banks,  of  which  this  corporation  was  one, 
ooDststed  of  the  proceeds  of  bonds,  secured  by  mortgage  on  the  property  of  the  stock- 
holders, who  were  lured  into  the  encumbrance  by  a  credit  of  aftj  per  cent,  on  their  stock 
in  the  shape  of  loans  maturing  at  long  periods.  The  mortgage  for  the  stock  included  one 
for  the  loans ;  of  these  double  obligations,  however,  with  one  obligor  but  two  obligees, 
the  hypothecation  for  the  stock,  dating  from  the  subscription,  took  precedence  of  that  for 
the  loans,  dating  from  the  advance :  so  that  there  could  be  no  sale  under  the  latter,  unless 
the  former  were  assumed,  or  covered  by  the  price.  Bat/net  v.  Barbour,  14  A.  237. 
Mortgage,  IIL  (c),  No.  13. 

17.  A  stock-mortgage  under  act  15  February,  1837,  No.  15,  was  given  by  a  husband 
and  wife  to  this  corporation,  to  whose  rights  after  having  been  subrogated,  the  state 
seized  and  sold  the  property  under  an  execution  against  the  husband  as  a  defaulting  tax 
collector.  The  property  having  been  bought  in  by  the  wife,  it  was  held,  that  the  stock- 
mortgage,  being  subject  to  the  general  liquidation  of  the  corporation,  could  not  be  con- 
founded with  the  husband's  personal  obligations  as  tax  collector ;  that,  whether  the  sale 
were  made  subject  to  it  or  not,  it  was  not  extinguished,  the  property  being  in  the  hands 
of  the  wife,  a  debtor  in  $olido  ;  and  that  her  subsequent  mortgagee  with  notice  could  not 
claim  its  cancellation.     Bawkint  v.  Mc  Vae,  14  A.  339. 

18,  Defendants,  subscribers  to  the  capital  stock  under  act  1834,  No.  86,  amending  the 
onginal  charier,  granted  a  mortgage  to  continue  until  payment  of,  and  to  secure,  all  loans 
effected  by  the  company  under  §§  4,  5,  the  mortgage  being  exigible  at  the  discretion  of 
the  board.  The  contemplated  loans  were  obtained  from  the  New  Orleans  Gas  Light 
and  Banking  Company  under  act  11  January,  1886,  No.  1,  and  secured  by  stock-mort- 
gages of  defendants  and  others.  After  dissolution,  the  Clinton  Company  was  uninterrupt^ 
edly  administered  by  commissioners  and  liquidators  acting  as  a  board,  for  more  than  ten 
yeard  before  any  ckim  against  defendants.  The  Gas  Company  having  obtained  a  decree 
ordering  the  liquidator,  for  payment  of  its  claims,  to  call  upon  the  stockholders,  he, 
within  ten  years  after  a  legal  demand  on  defendants,  sued  them  for  their  subscriptions. 
Against  this  action  the  prescription  of  ten  years,  and  against  the  claim  of  the  Gas  Com- 
pany, that  of  five  and  ten  years  was  pleaded  by  defendants,  who  relied  on  the  cases  of 
Brwm,  and  Siarh,  Supra,  VI.  (d),  Nos.  7,  13, 14,  and  arte  2049,  3508  C.  C.  But  it 
was  AeW,  that  those  cases  were  not  applicable ;  that,  even  if  they  were,  prescription  would 
run  only  fix>m  the  time  defendants'  subscription  became  exigible,  which,  being  left  to  the 
dii^n'elion  of  the  administrators,  could  begin  only  when  payment  was  demanded ;  and  so, 
it  was  unnecessary  to  consider  the  conflict  between  those  cases  and  the  cases  of  Shrop* 
shire  and  the  j^  0.  Gas  Co.^  Prescription,  V.  (b).  No.  13;  (d).  No.  13 ;  that,  as  the 
raortgages  were  given  to  meet  any  insufiiciency  of  assets,  and  to  continue  until  the  loans 
effected  were  reimbursed,  prescription,  it  would  seem,  had  not  even  begun  to  run ;  and 
lastly,  that  the  plea  against  the  claim  of  the  Gas  Company  would  more  properly  arise  on 
the  liquidator's  tableaux  contradictorily  with  all  the  creditors.  Prescription,  VI.  No. 
26;  VlifUotK  (7o.  V.  Eastm,  14  A.  816. 

See  Swpra,  VI.  (b).  No.  21.  Acts  1859,  Nos.  46,  121 ;  1858,  Nos.  63,  167;  1857, 
No.  211 ;  1850,  No.  125;  1846,  Nos.  9,  134,  151 ;  1845,  No.  72;  1844,  No.  83;  1841, 
Na  92 ;  1835,  No.  13 ;  1833,  No.  63. 

( j)   Commercial  Bank  of  New  Orleans. 

1.  Under  the  charter  of  this  bank,  requiring  the  board  to  consist  of  thirteen  members, 
eleven  to  be  chocsen  by  the  ordinary  stockholders  and  two  by  the  city  council,  the  city 
being  a  stockholder,  there  is  no  distinction  among  the  directors ;  they  all  have  the  right 
of  voting  to  fill  vacancies  in  either  class  of  directors.  Prieur  v.  Commercial  Banky  7  L. 
511. 
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2.  The  stock  subscription  of  New  Orleans  in  this  bank  was  to  be  paid  in  city  bonds 
bearing  interest,  to  be  met  by  its  dividends ;  held^  that,  when  the  bank  had  to  advance 
the  interest  before  the  dividends  became  sufficient,  the  city  was  bound  to  refund  the 
amount  with  interest.     Commercial  Bank  v.  New  Orleans^  11  L.  216. 

8.  The  charter  of  this  bank,  act  1  April,  1838,  No.  98,  which  exempts  its  capital  from 
any  tax,  state  or  municipal,  does  not  exempt  its  slaves  or  other  real  property,  but  only 
the  three  millions  furnished  by  the  stockholders  for  its  operations.  Municipality  No.  Two 
V.  Commercial  Bank,  5  R.  151 ;  Baralaria  Co.y.  Sonial,  6  A.  65.     Laws,  U.  (f). 

4.  The  interest,  allowed  the  city  of  New  Orleans  by  §  23  of  the  bank  charter,  is  to  be 
calculated  on  the  surplus  of  the  semi-annual  dividends  on  the  city's  stock  after  payment 
of  interest  on  its  bonds,  and  not  on  such  surplus  every  six  months,  to  be  added  thereto, 
so  as  to  form  new  capital,  bearing  like  interest.  The  legislature  did  not  intend  to  allow 
compound  interest.  New  Orleans  v.  Commercial  Bank,  5  R.  234.  Obligations,  YIL 
(a),  5),  B,  §  1,  No.  2. 

5.  The  bank  suspended  specie  payments  in  1848,  and  resumed  in  1844;  and  was 
liable  for  the  interest  imposed  as  a  penalty  by  its  charter  to  a  party,  who  had  protested 
its  notes,  only  during  the  suspension.     Commercial  Bank  v.  FosleTy  5  A.  516. 

See  act  1836,  No.  52.  Taxes,  II.  (b),  3),  No.  17.  New  Orleans,  II.  (e),  2), 
No.  15. 

(k)   Consolidated  Associaiion  of  the  Planters  of  Louieiana. 

1.  A  refusal  by  this  bank  to  pay  a  note,  of  which  half  is  produced,  the  loss  of  the  other 
half  being  accounted ^or,  will  not  subject  it  to  the  penalty  of  twelve  per  cent,  interest 
under  act  16  March,  1827,  §  15.     Little  v.  Consolidated  Association,  2  A.  1012. 

2.  The  charter  of  this  corporation,  acts  16  March,  1827,  No.  66;  19  February,  1828, 
No.  19,  to  expire  30  June,  1843,  was  decreed  forfeited  17  November,  1842.  Under 
this  decree  it  was  liquidated  by  the  state ;  acts  14  March,  1842,  No.  98;  5  April,  1843, 
No.  92.  The  state  bonds,  whose  payment,  act  21  March,  1835,  No.  51,  was  postponed 
until  30  June,  1848,  not  being  paid,  were  renewed,  act  6  April,  1847,  No.  100,  and  their 
payment,  as  well  as  the  liquidation  of  the  bank,  extended,  §  4,  from  six  to  eighteen  years. 
The  extension,  accepted  by  a  majority  of  the  stockholders,  and  the  assessment  to  meet 
the  bonds,  §  6,  were  binding  on  all,  and  none  could  coerce  an  immediate  liquidation. 
Consolidated  Association  v.  CkUbome,  7  A.  319. 

3.  A  stock-mortgage,  which  refers  to  the  charter,  secures  both  the  capital  and  loan, 
to  which  the  mortgagor,  as  a  stockholder^  is  entitled.  Acts  1827,  §§  5,  6,  No.  66  ;  1828, 
§  6,  No.  19 ;  Bonin  v.  Durand,  2  A.  776  ;  Consolidated  Associaiion  v.  WilsoTiy  10  A. 
591. 

4.  Interest  on  such  loan  will  be  governed  by  the  charter,  with  reference  to  which  it 
will  be  considered  as  made,  and  will  commence  to  run  at  eight  per  cent.,  not  from  judi- 
cial demand,  but  the  date  of  the  loan.  Id,  10  A.  591.  Bills  and  Notes,  XIY.  (b). 
No.  6. 

5.  The  charter  not  providing  for  interest  on  the  annual  contributions  on  stock,  legal 
interest  only  will  be  allowed  from  judicial  demand.  Consolidated  Association  v.  HugheSy 
10  A.  610. 

6.  The  act  1 0  March,  1845,  §  5,  No.  58,  relative  to  this  association  and  the  Citizens' 
Bank,  and  allowing  five  per  cent,  on  arrearages  of  interest,  refers  to  the  latter  only. 
lb. 

See  acts  1855,  No.  193  ;  1853,  No.  113;  1847,  No.  216;  1843,  No.  92  ;  1836.  No. 
58 ;  1831,  No.  17  ;  1830,  Nos.  4,  37,  49. 

(1)    Exchange  and  Banking  Company  of  New  Orleans. 

1.  The  capital  of  this  bank  was  reduced  by  act  14  March,  1839,  §  2,  Na  22,  to  the 
amount  paid  in  before  1  February,  1841 ;  and  stockholders,  who  had  paid  up  to  that  date, 
were  not  liable  to  subsequent  creditors,  or  for  contributions  to  meet  outstandmg  liabiiiues 
not  shown  to  have  been  previously  contracted.  Hepburn  v.  Exchange  Co.^  4  A.  88 ; 
Palfrey  v.  Pqudding,  7  A.  363. 

2.  That  act,  the  exception  in  which  applies  only  to  the  banks  which  did  not  suspend 
specie  payments  in  1837,  was  accepted  by  this  corporation,  whose  charter,  1  April,  1835, 
No.  105,  was  decreed  forfeited  15  March,  1842.     lb. 

3.  Slidell,  J.,  dissenting.     It  is  not  clear,  that  the  act  was  accepted  by  the  bank  ao 
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as  to  bind  creditors.     The  report  of  the  legislative  committee  seems  to  show,  that  down 
to  its  date  there  had  been  no  acceptance.     Id,  7  A.  363. 
See  acts  1837,  No.  9 ;  1836,  Nos.  12,  80. 

(m)  FiremerCs  Insurance  Company  of  New  Orleans, 

1.  Under  act  10  March,  1838,  No.  64,  incorporating  this  company,  stock,  on  which 
five  per  cent,  has  been  paid,  cannot  be  forfeited ;  and  though  it  be  so  declared,  the  holder 
will  be  still  liable  to  creditors.  Dixon  v.  Firemen* $  Ins.  Co^  11  R.  252.  Supra^  VI. 
(d).  No.  4. 

See  ad  1839,  No.  58. 

(n)  Louisiana,  Bank  of. 

1.  The  net  profits,  arising  from  the  sale  of  the  state  bonds  in  1824  bj  this  bank,  be- 
k>n«^  ezcluaivelj  to  the  then  stockholders,  in  proportion  to  the  stock  held  and  actually 
paid  in  by  them  respectively.     State  v.  Bank  of  La,^  6  L.  759. 

2.  By  Stat.  7  April,  1824,  §  31,  No.  45,  incorporating  this  bank,  its  right,  as  a  mort- 
gagee, under  that  act  to  seize  and  sell,  is  unaffected  by  the  mortgagor's  death.  Williams 
\.AmkofLa.j  17  L.  384;  Chige  v.  Landreaux,  2  A.  606.  Mortgage,  VIII.  (c), 
No.  9. 

3.  The  charter,  §  17,  which  entitles  any  creditor  to  twelve  per  cent,  interest,  on  any 
obligation  of  the  bank,  from  the  time  it  refuses  payment,  does  not  apply  to  claims  for 
dividends.  It  was  intended  to  provide  for  the  public  dealing  with  the  bank,  and  not  for 
the  stockholders  inter  se.     Bank  of  La.  v.  Fowler,  10  R.  196. 

4.  The  charter,  §  32,  authorizing  a  wife  to  bind  herself  jointly  or  in  solido  with  her 
husband,  in  hypothecary  contracts  of  any  party,  with  or  in  favor  of  that  bank,  extends 
oot  only  to  contracts  authorized  by  §  15,  No.  13,  but  to  any  contract  which  any  individ- 
ual may  lawfully  make  with  the  bank  under  its  charter.  Bank  of  La.  v.  Farrar,  1 
A  49. 

5.  The  words  ^  according  to  the  tioie  intent  and  meaning  of  this  act,"  in  §  32,  refer  to 
ail  mortgages  the  bank  may,  under  its  charter,  lawfully  take,  and  not  merely  to  loans 
under  S  15,  No.  13.     lb. 

6.  That  section  was  not  repealed  by  art.  2412  C.  C,  which  made  no  change  in  the 
existing  law.     lb.     Marriage,  VIII.  (c),  Nas.  19,  25. 

7.  Under  the  charter  of  this  bank  and  the  Mechanics  and  Traders*  Bank,  a  married 
woman  can  bind  herself  in  solido  with  her  husband  only  in  hypothecary  obligations. 
The  contract,  if  of  a  different  character,  must  be  tested  by  the  rules  governing  the  ordi- 
nary obligations  of  married  women.     Mechanics*  Bank  v.  Jones,  6  A.  123. 

See  acts  1857,  No.  120;  1845,  No.  72;  1831,  No.  17;  1829,  No.  50;  1827,  Nos. 
92,  94 ;  1826,  No.  92  ;  1824,  Nos.  2,  46. 

(o)  Louisiana  Stale  Bank. 

1.  The  charter  of  this  bank  does  not  apply,  §  3,  to  the  directors  elected  by  the  stock- 
holders, and  those  appointed  by  the  governor  and  senate,  separately,  and  as  distinct 
classes ;  but  means,  that  not  more  than  two-thirds  of  all  the  members  in  office  at 
the  time  of  an  annual  election  shall  be  elected  or  appointed.  Jordy  v.  Hebrard,  18 
L  455. 

2.  The  charter  exempts  from  taxation  the  banking-houses  of  the  mother  bank,  and  its 
branches,  aUd  all  real  estate  acquired  in  its  regular  course  of  business  as  a  bank,  and 
beki  to  further  its  interests  as  such.     New  Orleans  v.  La.  State  Bank,  10  A.  762. 

3.  So^  the  real  estate  neither  of  the  mother  bank,  nor  its  branches,  can  be  assessed  for 
the  sobscription  by  the  city  of  New  Orleans  to  railroad  stock  or  the  consolidated  loan 
tax.    lb.     Taxes,  II.  (b),  3),  Nos.  16, 17.     New  Orleans,  II.  (e),  2),  No.  8. 

See  acts  1857,  No.  120;  1855,  No.  188;  1850,  No.  108;  1842,  No.  22  ;  1834,  No. 
61 ;  1831,  No.  17  ;  1825,  No.  40  ;  1822,  No.  45  ;  1820,  No.  32 ;  1819,  No.  49  ;  1818. 
No.  41. 

(p)  Mississippi,  Banks  of. 

1.  The  stats.  21,  22  February,  1840,  of  Mississippi,  requiring  its  banks  to  receive 
their  own  notes  at  par  for  their  obligations,  is  constitutional ;  and  where  the  creditor  of  a 
Mississippi  bank  seizes  its  judgments,  the  debtors  may  still  pay  them  in  notes  of  the 
bank,  at  par.     WUUams  v.  Planteri  Bank,  12  R.  125. 
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2.  The  former  statute  which  prohibits,  §  7,  the  banks  of  that  state  from  transferring, 
by  indorsement  or  otherwise,  any  evidence  of  debt,  renders  any  general  assignment  by 
a  bank,  as  to  such  chases  in  action,  illepral.     Marshall  v.  Grand  Gulf  Co^  12  R.  198. 

3.  The  illegality  of  such  assignment,  when  advanced  to  defeat  the  attachment  of  a 
bank  creditor,  may  be  pleaded  by  the  latter.     Jb, 

4.  The  right  to  such  plea  is  not  restricted  to  debtors  by  the  provision,  abating  on  de- 
fendants* plea  any  action  on  evidences  of  debt  so  transferred.     JL 

5.  That  section,  §  7,  was  intended  solely  for  the  benefit  of  the  debtor,  who  may  waive  the 
privilege  of  paying  the  bank  in  its  own  notes.  A  transferee  of  the  latter  does  not  occupy 
the  position  of  a  plaintiff  seeking  to  enforce  an  immoral  or  illegal  contract,  and  so  entitled 
to  no  relief.     Roberts  v.  Stark,  3  A.  71. 

Supra,  VIII.  (b),  Nos.  19,  et  seq.  Bills  and  Notes,  IV.  (d),  1),  No-  12.  Con- 
stitution, II.  (c),  3),  B,  Nos.  4-6. 

(q)  New  Orleans  and  CarroUton  Railroad  Company, 

1.  The  state  may  recover,  under  act  1  March,  1836,  §  1,  No.  15,  from  this  compaiiY 
the  annual  instalments  it  agreed  by  that  act  to  pay,  whether  the  work  of  completing  the 
Attakapas  canal  were  commenced  or  not.  The  company  has  nothing  to  do  with  the 
appropriation  of  the  amount  it  contracted  to  pay.  State  v.  N,  0.  and  CarroUton  Co^  3 
R.  418. 

2.  That  act,  §  10,  which,  for  a  bonus,  exempts  the  company  for  a  certain  period  froni 
stale  taxation,  does  not  exempt  its  real  estate  in  New  Orleans  from  municipal  taxation. 
Municipality  No.  Two  v.  N.  0,  and  CarroUton  Co,,  10  R.  187.     Laws,  II.  (f). 

3.  The  act  1  April,  1835,  No.  38,  providing  a  new  mode  of  electing  directors,  re- 
pealed act  9  February,  1833,  No.  8,  on  the  same  subject ;  and  the  number  of  directors 
being  by  vote  reduced  under  act  7  March,  1842,  No.  93,  to  eight,  that  is  the  number  to 
be  elected.     Conant  v.  MiUaudon,  5  A.  26. 

4.  Acts  6  February,  1842,  §  1,  par.  6,  No.  22  ;  17  March,  1842,  §  1,  No.  93,  disquali- 
fying aliens  as  bank  directors,  do  not  apply  to  this  company,  which  has  surrendered  its 
banking  privileges.     lb,  542. 

See  act  1835,  No.  12  ;  1834,  No.  43  ;  1833,  No.  53.  Supra,  II.  (c),  Nos.  27,  rfwy. 
Offences  and  Quasi  Offences,  II.  (g),  2),  b,  Nos.  17,  et  seq, 

(r)  New  Orleans  Canal  and  Banking  Company, 

1.  Married  women,  who  enter  into  joint  and  several  obligations  with  their  husbands 
to  this  bank,  are  bound  under  §  23  of  the  charter.  Act  5  March,  1831,  No.  18 ;  Ledoux 
V,  Rucker,  5  A.  500.     Marriage,  VIII.  (c),  Nos.  17,  19,  25. 

2.  By  act  16  March,  1848,  §  1,  No.  213,  the  bank  was  relieved  from  the  duty,  imposed 
by  §  14  of  the  charter,  of  making  a  drain ing-canal  on  the  upper  side  of  its  levee  and 
shelled  road.     Keay  v.  N  0,  Canal  Co.,  7  A.  259. 

3.  Where  the  company  sells  lots  on  its  road  with  reference  to  a  plan,  exhibiting  a 
vacant  space  in  front,  marked  ^  shelled  road,"  and  the  title  calls  for  ^  a  front  on  the 
shelled  road,''  the  plan  and  act  in  connection'  with  the  charter  will  be  interpreted  to 
mean,  that  a  vacant  space  of  one  hundred  and  twenty  feet  between  the  property  aad 
canal  is  to  be  left  open  for  public  purposes,  with  a  shelled  i*oad,  at  least  twenty-five 
feet  wide,  passing  through  it ;  but  not  that  the  road  must  be  shelled  up  to  the  front  line, 
before  which,  however,  a  necessary  space  must  be  lefl  for  a  banquette  and  gutter.  lb. 
Sale,  III.  (b),  2),  b,  Nos.  13,  14.    Things,  I.  (a),  2),  No.  26. 

4.  Under  the  charter,  §  9,  the  right  of  way  is  expressly  reserved  to  the  adjacent  pro- 
prietors even  over  the  lands  which  the  company  is  authorized  to  expropriate.  Their 
lands  are  riparian^,  and  assimilated  to  the  banks  of  a  navigable  river,  of  which  the  use 
is  public.     C.  C.  440  ;  Bruning  v.  N.  0,  Canal  Go,,  12  A.  541. 

5.  The  excavation  by  the  company  of  a  half-moon  across  the  Florida  landing,  which 
it  had  itself  dedicated  to  public  use,  and,  in  its  auction-sale  of  lots  of  23  April,  1845,  re- 
presented as  a  public  highway,  was  a  usurpation  of  public  soil  and  a  breach  of  warranty, 
rendering  it  liable  in  damages  to  the  front  proprietor,  lb.  Sale,  III.  (b),  2),  b,  Nos. 
19,  20.     Pleading,  I.  (a).  No.  26. 

6.  As  an  expropriation,  it  was  not  in  accordance  with  the  forms  of  the  charter,  §  9  ; 
though  it  could  not  be  so  regarded,  as,  by  the  purchase  of  the  soil,  (he  company  had  ex- 
hausted its  right  of  expropriation.     lb. 
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See  acts  1858,  No.  78 ;  1857,  No.  120;  1846,  No.  85  ;  1845,  No.  72  ;  1844,  No.  85 ; 
1852,  Na  25.     Supray  II.  (c).  No.  25. 

(s)  New  Orleans  Draining  Company* 

1.  By  act  19  March,  1835,  No.  37,  amended  by  that  of  20  March,  1839,  No.  49,  this 
oompany  was  iDCorporated  to  drain  and  clear  the  swamps  between  New  Orleans,  within 
its  corporate  limits,  and  Lake  Pontchartrain.  It  was  to  keep  an  account  for  each 
section  it  undertook  to  drain,  and  to  charge  against  it  all  expenses  with  interest,  to  reim- 
boiw  which  the  land  therein  was,  after  certain  prerequisites,  to  be  affected  with  a  mort- 
gage, superior  to  all  others,  and  operating,  by  being  inscribed  when  the  work  was  begun, 
by  anticipation  for  an  indefinite  amount.  The  assessment,  to  enforce  payment  of  which 
a  proceeding  in  rem  was  allowed,  was  to  go  through  a  judicial  inquiry  and  judgment  of 
homologation;  and  the  company, after  being  reimbursed  its  expenditures,  was,  in  case  of 
success,  the  risk  of  which  it  assumed,  to  surrender  its  works  to  the  city,  which  was  to 
keep  them  up  without  any  extra  tax  upon  the  lands.  The  whole  work,  the  charter  de- 
clared, was  for  the  benefit  of  the  city  and  the  state  at  large.  Held,  that  the  company  could 
exact  the  assessments  in  the  manner  prescribed,  and  that  the  charter  was  in  violation 
neither  of  the  federal  nor  state  constitution,  nor  of  common  right  Matter  of  N.  0, 
Draining  Co.^  11  A.  838.  Constitution,  II.  (c),  1),  No.  9  ;  3),  a,  Nos.  11,  et  seq. 
Taxes,  II.  (b),  2),  b,  Nos.  22,  et  seq.     Nbw  Orleans,  II.  (d),  1),  Nos.  5,  11. 

See  acta  1858,  No.  165;  1859,  No.  191;  1860,  No.  205;  1855,  No.  118. 

(t)  New  Orleans  Gas  Light  and  Banking  Company, . 

1.  This  company,  having  by  its  charter,  act  1  April,  1835,  No.  39,  the  exclusive 
privilege  of  selling  gas  for  a  certain  period,  §  36,  in  New  Orleans  and  Lafayette,  is  bound 
to  furnish  it  to  any  one  who  offers  to  pay  therefor.  It  cannot  require  the  owner  of  a 
building  to  pay  an  amount  due  by  a  former  owner  for  gas,  as  the  condition  of  supplying 
him.    N  0.  Gas  Co.  v.  Paulding,  12  R.  378. 

2.  Its  right  as  a  mortgagee  under  its  charter,  §  28,  to  seize  and  sell  the  property,  is 
DOC  affected  by  any  change  of  possession  by  death  or  otherwise.  But  it  has  no  privilege. 
N,  0.  Gas  Co.  V.  Webb,  2  A.  526.     Mortgage,  VIII.  (c).  No.  9. 

3.  Under  the  charter,  §  29,  any  married  woman  of  age  may  bind  herself  and  her 
property,  in  any  hypothecary  contract  of  her  husband  with  the  bank,  as  his  surety. 
Farrar  v.  N.  O.  Gas  Co.,  2  A.  873.     Marriage,  VIII.  (c),  Nos.  19,  25. 

See  acts  1860,  No.  66;  1854,  No.  105;  1848,  No.  78;  1845,  No.  100;  1836,  Nos. 
1, 114, 121. 

(u)  New  Orleans  Improvement  and  Banking  Company. 

1.  The  charter  of  this  company,  act  9  February,  1836,  §  19,  No.  25,  exempts  only  its 
capiul  sto«'k,  but  not  its  real  estate,  from  taxation.  Matter  of  N.  0.  Improvement  Co.,  4 
A  471.    Laws,  11.  (f),  No.  2. 

See  acts  1847,  Nos.  129,  248 ;  1846,  No.  36;  1842,  No.  98;  1836,  No.  46;  1834, 
No.  37. 

(v)  New  Orleans  Jackson  and  Great  Northern  Railroad  Company. 

1.  This  company  was  organized  under  the  general  act  12  March,  1852,  No.  176, 
under  §  5  of  which  and  §  9  of  the  charter,  act  22  April,  1853,  No.  148,  amending  the 
lalter,  was  accepted  by  the  requisite  vote  and  so  became  binding  on  all  the  stockholders. 
S.  O.Jackson  Co.  v.  Lea,  12  A.  388. 

2.  When  the  amended  charter  was  accepted,  the  state  and  city  had  not  subscribed  to 
Ihe stock;  they  were  authorized  so  to  do  by  acts  1853,  Na  177;  1854,  No.  109;  and 
a  stockholder,  called  upon  for  instalments,  and  objecting,  that  the  acceptance  was  not 
sanctioned  by  the  requisite  vote,  was  bound,  if  there  were  a  prior  subscription  by  any 
monkipal  corporation,  to  show  it.     lb. 

3.  The  stockholders  are  liable  for  the  annual  tax  on  real  estate  and  slaves  to  be  levied 
for  twenty  years  by  the  common  council  in  aid  of  the  company ;  they  can  claim  addi- 
tioual  6tock  for  the  amount  of  their  tax  receipts,  but  are  not  thereby  released  from  their 
obligations  under  the  charter.     lb. 

See  acte  1860,  No  8 ;  1858,  No.  275.     New  Orleans,  II.  (g),  1),  No.  24» 
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(w)  Orleans  Navigation  Company  ;  and  New  Orleans  Canal  and  Natngation  Compamf. 

1.  The  Orleans  Company  was  not  bound  to  receive  into  its  canal  the  waters  drained 
from  the  city  of  New  Orleans.  Orleans  Co.  v.  New  Orleans^  1  M.  269 ;  2  M.  10,  214. 
Servitudes,  II.  (a),  1),  No.  2;  (b),  1),  a,  Nos.  X^etseq, 

2.  Its  charter,  act  3  July,  1 805,  No.  1,  was  not  unconstitutional,  nor  affected  by  aoj 
act  of  congress.     Staie  v.  Orleans  Go,,  11  M.  309. 

3.  Its  right  to  exact  tolls  on  Bayou  St.  John  and  Canal  Carondelet  did  not  violate  the 
ordinance  of  1787,  which,  by  act  2  March,  1805,  was,  with  some  modifications,  extended 
to  the  territory  of  Orleans,     lb. 

4.  It  was  incorporated  to  improve  the  navigation  of  the  bayou  and  the  canal  con- 
necting the  latter  with  the  city,  and  excavated  by  the  Spanish  governor,  Baron  Caron- 
delet.    Id.  7  A.  679. 

5.  As  early  as  1820,  great  complaints  were  made  that  it  did  not  fulfil  this  object. 
But  a  suit  for  forfeiture  under  act  16  February,  1821,  No.  78,  was  decided  against  the 
state.     Ih. 

6.  The  renewal  of  these  complaints  led  to  the  incorporation,  in  1831,  of  the  New  Or- 
leans Canal  and  Banking  Company;  again,  in  1835,  No.  107,  the  legislature  directed 
proceedings  to  be  taken  against  the  company  ;  but  none  were  taken  effectually.  At  last 
it  was  unable  to  pay  its  debts ;  all  its  property,  except  its  rights  of  navigation,  was  sold ; 
its  revenues,  daily  diminishing,  were  for  many  years  under  seizure ;  its  works  fell  into 
decay ;  the  channels  of  the  bayou  and  canal  were  choked  up,  and  their  navigation 
almost  suspended  ;  until,  by  a  judgment,  forfeiting  a  charter,  the  whole  object  of  which 
had  failed,  the  company  was,  in  1852,  finally  extinguished.     lb. 

7.  The  entire  property  of  the  company,  which,  under  act  18  March,  1852,  No.  309, 
was  to  be  sold  at  auction,  embraced,  §  1,  only  corporeal  things  and  moneys  due  the 
company,  and  not  its  chartered  rights,  which  had  been  extinguished  beyond  recall. 
N.  O.  Nav.  Co.  V.  New  Orleans,  12  A.  364. 

8.  The  New  Orleans  Canal  and  Navigation  Company  organized  18  October,  1852, 
under  the  general  act  12  March,  1852,  No.  176,  to  improve  the  canal  and  the  naviga- 
tion of  the  bayou,  unless  endowed  with  the  preexisting  rights  of  some  other  party,  could 
not  complain  of  the  system  of  drainage  into  the  bayou,  previously  pursued  under  the 
sovereign  authority.     Acts  19  March,  1835,  No.  37  ;  20  March,  1839,  No.  49;  lb. 

9.  The  new  company  was  never  subrogated  to  the  rights  of  the  old  ;  nor  can  it  claim 
to  have  been,  either  by  act  1852,  No.  309,  or  the  sale  under  it,  when  the  property  of  the 
old,  was  purchased  by  the  new,  company,     lb. 

10.  The  new  company,  not  being  vested  with  the  rights  of  the  old,  is  without  interest 
to  plead,  that  the  legislation  of  1835  and  1839,  and  the  action  of  the  New  Orleans 
Draining  Company  and  the  city  of  New  Orleans  under  it,  infringed  the  privileges  of  the 
old  company,  and  might  have  been  enjoined  as  unconstitutional,     lb. 

See  acts  1859,  No.  182;  1858,  No.  74;  1857,  Nos.  15,  160;  1856,  No.  174;  1855, 
No.  101 ;  1847,  No.  244;  1829,  No.  33  ;  1822,  No.  75  ;  1816,  No.  23 ;  1814,  No.  23; 
1809,  No.  23.    Infra,  (x),  No.  1.    New  Orleans,  II.  (d),  2),  No.  13  ;  (e),  1),  No.  1. 

(x)  Pontchartrain  Railroad  Company. 

1.  The  charter  of  this  company,  granting  it  the  exclusive  right  of  running  a  railroad 
for  twenty-five  years  from  the  city  to  the  lake,  does  not  violate  the  charter  of  the  Or- 
leans Navigation  Company,  authorizing  the  latter  to  construct  a  road  on  each  side  of 
bayou  St.  John  to  the  lake.      Pontchartrain  Co,  v.  Orleans  Co.,  15  L.  404. 

2.  The  charter,  act  20  January,  1830,  §  9,  No.  1,  while  granting  a  privilege  on  ves- 
sels for  wharfage,  warehousing,  and  transportation,  imposes  no  personal  liability  on  the 
owner  of  a  chartered  steamer  for  such  services.  Pontchartrain  Co.  v.  Hein%e,  2  A 
130. 

3.  The  exclusive  privilege,  vested  in  this  company  by  its  charter,  §  5,  must  be  con- 
strued in  reference  to  the  extent  of  the  city  of  New  Orleans  at  the  date  of  the  charter. 
Pontchartrain  Co.  v.  Lafayette  Co.,  10  A,  741.  New  Orleans,  II.  (f),  Na  9. 
Laws,  III.  (a),  No.  19. 

4.  So,  where  a  part  of  the  city's  corporate  limits,  as  they  existed  at  the  date  of  that 
charter,  was  afterwards  united  to  the  parish  of  Jefferson,  one,  who  attempts  to  construct 
a  railroad  through  the  district  thus  severed  from  the  city,  will  be  liable  in  damages,    lb. 

See  acU  1853,  No.  227  ;  1838,  No.  3  ;  1836,  No.  18;  1835,  Nos.  61,  108.  Supra, 
II.  (c),  Nos.  27,  et  seq. 
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(j)  St.  Charles  Hotel  (Jompany. 

1.  The  act  25  March,  1844,  No.  87,  incorporating  this  oompanj,  violatefi  neither  the 
federal  nor  the  state  constitution,  and  the  legislature,  in  its  enactment,  exercised  onlj 
legislative  power.     Mudge  v.  Exchcange  Co,<,  10  R.  460. 

(z)   Tennessee,  Bank  of, 

1.  This  bank  at  Nashville,  and  \X^  branohes,  form  only  one  corporate  body,  under 
the  mune  of  the  Bank  of  Tennessee.  The  branches  cannot  issue  notes,  nor  sue  or  be 
sued ;  and  any  property  of  the  bank  will  be  liable  for  notes  issued  under  its  authority, 
though  payable  at  one  of  the  branches.     Ih'ezevant  y.  Baaik  of  Tennessee^  1  R.  465. 

(aa)  Union  Bank  of  Louisiana, 

1.  The  suspension  of  specie  payment  by  this  bank  did  not  prevent  it  from  standing 
10  jndjnnent.      Union  Bank  v.  Macdonald,  15  L.  25.     Supra,  VII.  No.  4. 

2.  The  branches  cannot  stand  in  judgment  for  the  mother  bank;  she  must  sue  in 
her  corporate  name  for  all  sums  due  her  directly,  or  through  her  branches.  C.  C.  423 ; 
act  2  April,  1832,  §§  1,  9,  33,  34,  35,  No.  20 ;   Union  Bank  v.  Dunn,  17  L.  234. 

3.  The  provisions  of  the  diarter,  §  8,  as  to  stock-mortgages,  relate  to  taking  the 
mortoHge  in  the  first  instance,  and  not  subsequent  transfers  of  stock  thus  secured.  Byrne 
V.  Union  Bank,  9  R.  433. 

4.  The  charter,  §  24,  refers  to  the  first  steps  to  become  a  stockholder :  it  does  not 
aothorize  a  reduction  of  shares,  where  the  property  first  offered,  and  accepted  to  secure 
the  whole,  becomes  less  valuable.     Jb. 

5.  The  charter,  §  29,  in  requiring  the  transferee  of  stock  to  furnish  satisfactory  mort- 
gage, applies  where  stock  only  is  transferred  without  the  property,  the  mortgage  on 
which  is  to  be  transferred  to  the  purchaser's  property.     lb. 

6.  The  directors  cannot  prevent  the  alienation  of  stock  with  the  real  estate  securipg 
it,  hy  refusing  the  purchaser  the  rights  of  a  stockholder.     lb. 

7.  The  bank's  right  under  the  charter,  §  24,  to  seize  and  sell  property  mortgaged  for 
stock  or  loans,  is  not  impaired  by  the  mortgagor's  death ;  and  the  bank  may  proceed 
according  to  circumstances,  either  vid  executivd  or  tnd  ardinarid.  Union  Bank  v.  Md- 
rigny,  U  R.  209.     Mortgage,  VIII.  (c).  No.  9. 

d.  These  proceedings,  to  avoid  the  delays  from  which  it  was  Uie  intention  to  relieve 
the  bank,  must  necessarily  be  before  the  ordinary  tribunals.  C.  P.  986,  987,  990, 
991,993;  ift. 

9.  The  words  "  according  to  law**  in  §  24,  refer  to  the  seizure  and  sale  it  authorizes, 
and  mean  that  all  requirements  as  to  notice,  &c.,  must  be  complied  with,  not  that  pay- 
ment mast  be  sought  in  the  probate  court,     lb. 

10.  If  the  proceeds  of  the  mortgaged  property  be  ihsufiicient,  the  bank  must  go  into 
the  probate  court  for  the  balance,  and,  if  not  admitted,  sue  the  representatives  of  the 
deceased  there ;  and  this,  whether  the  original  proceedings  were  vid  executivd  or  vid 
crdinarid.     Jb. 

11.  A  mortgage  by  a  married  woman,  under  §  25  of  the  charter,  is  valid,  though  her 
rights  were  not  explained  to  her  out  of  the  presence  of  her  husband  ;  the  bank  does  not 
claim  under  her  renunciation  but  a  direct  obligation,  which  she  had  capacity  to  contract 
Webb  V.  Union  Bank,  2  A.  585  ;  Beatty  v.  Teie,  9  A.  131. 

12.  The  board  of  the  branch  at  Covington  were  limited  agents,  unauthorized  to  make 
a  donation  of  the  property  of  the  stockholders.    Uf^ion  Bank  v.  Jones,  4  A.  236. 

13.  So,  that  board  could  not  authorize  the  cashier  to  vote  for  the  discharge  of  an 
insolvent  debtor,  thereby  releasing  his  future  property  and  a  surety.  The  bank  having 
acquired  a  right  to  a  dividend,  whether  a  discharge  were  voted  or  not,  the  vote  was  a 
mere  donation,  not  binding  on  the  bank.     lb.     /S^iwo,  IV.  (b),  1),  No.  24. 

14.  The  charter,  §  24,  embraces  both  ordinary  mortgage-loans  and  stock-loans.  The 
stodE-mortgage  is  the  security  of  the  stock-loan ;  and,  by  the  maturity  of  the  stock,  is 
meant  the  maturity  of  the  instalments  of  the  loan  upon  it.  The  first  part  of  the  section 
applies  to  atock^loans,  and  the  loans  subsequently  mentioned  are  the  ordinary  mortgage- 
bans.     7  A.  62  ;  2  A.  249  ;  10  A.  130,  601. 

15.  Whether,  then,  an  additional  loan  to  a  stockholder  be  an  extension  of  a  stock- 
kiao,  or  an  ordinary  mortgage-loan,  in  either  case  the  bank  is  entitled  to  ten  per  cent, 
bterest,  after  maturity,  on  the  entire  principal.     lb. 
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16.  So,  too,  on  an  ordinary  mortgage-loan  to  one  not  a  stockholder,  the  bank  is  enti- 
tled to  the  same  interest,  without,  it  seems,  putting  the  debtor  formally  in  default,  as  each 
instalment  falls  due.      Union  Bank  v.  Wilson,  10  A.  601. 

See  acts  1853,  No.  278 ;  1842,  No.  99  ;  1833,  No.  87. 

(bb)  United  Suaes,  Bank  of. 

1.  The  charter  of  this  bank,  act  18  February,  1836,  §  6,  of  Pennsylvania,  fixing  the 
rate  of  discount  for  its  loans,  does  not  apply  to  contracts  made  in  sister  states.  The 
validity  of  such  contracts  must  be  tested  by  the  laW^  of  the  place  where  made.  Frtrnvr 
V.  WiOcox,  4  R.  517  ;  Enoin  v.  Lowry,  6  R.  28. 

See  Tbust,  n.  (b),  Nos.  15, 16. 

COSTS. 
I.  In  General. 

n.  Op  the  Right  to  Demand,  and  Proceedings  to  Enforce,  the  Patmejtt 

OF  Costs;  What  they  Abe;  and  their  Amount. 

m.  Of  the  Liability  for  Costs  ;  and  the  Amicable  Demand. 

(a)  Jn  GeneraL  (d)  Partnership^    Tutorship^  and    Sueees- 

(b)  Amicable  Demand.  ^o^ 

(c)  Obligation  to  Pay  CosU  before  Further    (e)    CosU  of  AppedL 

Proceedings. 

IV.  Of  Security  for  Costs. 

I.  In  General. 

1.  The  question  of  costs  is  not  within  the  jury's  province.  Walsh  v.  Collins,  UK 
658. 

2.  Costs,  though  not  claimed,  may  be  given  under  the  prayer  for  general  relief. 
Thompson  v.  Chretien,  12  M.  251.     Judgment,  V.  (a),  4). 

3.  Costs  are  due  to  him,  who  recovers  judgment,  though  not  claimed  in  the  petition 
or  mentioned  in  the  judgment,  and  are  to  be  taxed  when  the  latter  comes  to  be  executed. 
C.  P.  157,  551,  552  ;  Brown  v.  Brotan,  9  A.  310. 

4.  The  act  19  March,  1857,  §  2,  No.  191,  violates  art.  115,  const  1852.  But  act  14 
March,  1855,  §71,  No.  121,  does  not;  and,  if  it  did,  would  still  leave  in  force  the  acts 
18  March,  1852,  No.  273;  30  April,  1853,  No.  330;  16  March,  1854,  No.  143.  So 
that  the  parish,  and  not  the  state,  is  entitled  to  the  forfeiture  of  an  appearance  bond  in  a 
criminal  proceeding.     Bossier  v.  Steele,  13  A.  433.     Laws,  I.  (a),  No.  29. 

5.  Spofford,  J.,  concurring  in  the  decree,  but  not  the  opinion.  The  prosecution 
was  had,  and  the  forfeiture  accrued,  before  act  1857  was  promulgated  ;  and  the  parish, 
being  bound  to  pay  the  expenses  incident  thereto,  is  entitled  to  the  resulting  forfeiture 
as  well ;  otherwise  the  law  would  be  retrospective.  The  act  intended  that  the  duty  to 
pay,  and  the  right  to  receive,  should  be  correlative,  and  go  pari  passu.     lb. 

See  a<fts  14  March,  1855,  No.  122,  for  costs  and  fees  generally  ;  19  March,  1857,  No. 
194 ;  21  February,  1856,  No.  17,  repealing  §  25  of  act  1855,  as  to  coroner's  fees  in 
New  Orleans.  Appeal,  I.  (a),  3),  No.  25  ;  III.  (c).  No.  2 ;  Vni.  (a),  No.  80.  Evi- 
dence, V.  (c).  No.  37  ;  XVI.  (b),  2),  D,  No.  2 ;  h,  No.  5.  Mortgage,  VI.  (b).  No. 
16.     Registry,  II.  (c).  No.  16.    Privilege,  II.  (a).    Discontinuance,  No.  5. 

II.  Of  the  Right  to  Demand,  and  Proceedings  to  Enforce,  the  Patvent 

OP  Costs  ;  What  they  Are  ;  and  their  Amount. 

1.  The  compensation  due  a  parish  judge  for  selling  property  of  a  succession,  though 
opened  in  another  parish,  is  that  fixed  by  stat  28  March,  1813,  §  5,  No.  46.  He  is  not 
entitled  to  the  commission  allowed  ordinary  auctioneers  on  sales.  Tessier  v.  SiUey, 
2  N.  S.  88  ;  Succession  of  Girod,  2  A.  595. 

2.  It  is  no  defence  against  a  sheriff's  claim  for  fees,  and  charges  for  keeping  slaves, 
that  he  did  not  reside  in  the  state  when  the  services  were  rendered.  Morgan  v.  MitcheBy 
8  N.  S.  576. 
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3.  The  tax  of  two  dollars  on  suits  in  the  parish  of  Orleans  was  abolished  by  act  1818, 
No.  46.     Orleans  v.  Kennedy,  4  N.  S.  511. 

4.  A  sheriflT  cannot  recover  fees  for  keeping  runaway  slaves,  unless  they  have  been 
confined  in  jail,  or  their  keepers  have  actually  incurred  expense  in  their  detention. 
Wright  V.  Harmon,  5  N.  S.  236.     Slaves,  I.  (e),  Nos.'3-5.  - 

5.  Where  a  sheriff  takes  a  rule  on  plaintiff  to  show  cause,  why  his  bill  for  keeping 
property  seized  under  an  order  of  court  should  not  be  paid,  and  plaintiff  makes  no 
answer  though  duly  notified,  the  judge  may,  if  he  have  sufficient  knowledge  of  the  facts 
on  which  his  discretion  is  asked,  make  the  rule  absolute  without  evidence.  Avart  v. 
Aii^,  14  L.  62. 

6.  The  fees,  which  parties  have  to  pay  counsel  for  asserting  their  rights,  have  never 
been  considered  as  costs  chargeable  to  the  party  cast.  Mekmcon  v.  Robichaud,  19  L. 
3o7.  SiXE,  III.  (c),  3),  c,  No.  11.  Malicious  Prosecution,  No.  40.  Offences 
AND  Quasi  Offences,  II.  (g),  2),  b,  No.  15.  Privilege)  II.  (a),  No.  1.  Injunc- 
tion, VIIL  (b),  Nos.  2,  8. 

7.  A  judgment  in  favor  of  plaintiff  is,  inclusive  of  costs,  his  property  ;  he  is  responsi- 
ble for  costs;  and  the  sheriff  cannot,  in  violation  of  his  orders,  sell  the  property  seized, 
to  secure  their  payment.  Such  sale  will  be  void.  WiUiamt  v.  GaUieny  1  R.  94 ;  Ker- 
thaw  V.  Delahaussayey  9  R.  77. 

8.  Where  property,  sold  for  cash  to  satisfy  a  judgment,  is  purchased  by  plaintiff,  on 
bis  refusal  to  pay  costs,  the  sheriff  cannot  resell  the  property.  Such  sale  will  be  void. 
Kenhaw  v.  Deiahoustaye,  9  R.  77. 

9.  The  cost  of  advertising  a  sheriff's  sale,  if  required  to  be  paid  in  cash,  he  must 
advance  and  charge  with  his  costs,  or  call  on  plaintiff  to  provide  the  necessary  funds. 
Haile  V.  Rtls,  9  R.  509. 

10.  A  party,  not  exacting  such  cost  in  cash,  will  be  considered  as  crediting  the  sher- 
iff who  employed  him,  who  signed  the  advertisements,  and  sent  them  for  publication, 
and  had  a  right  to  retain  the  charges  out  of  the  proceeds  of  the  property,  if  sold  for 
cash,  or,  if  at  a  twelvemonth's  credit,  to  refuse  to  transfer  the  bond  until  they  were  paid. 
lb.    Infra,  III.  (a),  No.  19. 

11.  The  Stat.  20  March,  1839,  §11,  No.  53,  requiring  costs  of  copies  of  notarial 
act8  to  be  paid  by  the  party  cast,  applies  to  proceedings  vid  executivd,  as  well  as 
ordinary  actions.     Gumming  v.  Archinard,  1  A.  279. 

12.  A  sheriff*  cannot  appoint  a  keeper  to  manage  and  preserve  a  plantation,  on  which 
be  levies  an  order  of  seizure,  if  in  possession  of  a  lessee,  and  cannot  cluurge  for  the  services 
of  such  person,  if  appointed.     Decoux  v.  Bank  of  La,,  2  A.  157. 

13.  A  sheriff  may  charge  for  all  expenses  incurred  in  preserving  slaves  seized  under 
an  order  of  seizure,  including  services  of  a  keeper  to  take  care  of  them  on  the  plantation 
on  which  they  were  at  work.     Stat  10  March,  1845,  §  2,  No.  92,  lb. 

14.  A  sheriff,  by  whom,  before  that  act,  services  had  been  rendered,  in  writing  notices 
of  sale  of  property  seized  under  execution,  in  posting  them,  and  applying  for  mortgage 
certificates,  is  entitled  to  a  reasonable  compensation  therefor,  to  be  fixed  at  the  rate  ot 
nni\]zT  services  in  other  cases.     Dwight  v.  Ourtts,  2  A.  752. 

15.  Such  services  have  been  required  since  act  28  March,  1813,.  No.  46,  the  omis- 
sioQ  of  which  to  allow  for  them  is,  therefore,  no  proof,  that  they  are  to  be  gratuitous.  lb. 

16.  No  charge  can  be  made  for  services  required  before  stat  1813,  and  for  which  no 
allowance  was  made  by  it,  as  for  notices  of  seizure,  copies  thereof,  and  mileage  for  serv- 
ing them.     lb. 

17.  The  act  7  March,  1814,  §  1,  No.  47,  allowing  mileage  for  services  of  process, 
does  not  authorize  any  charge  for  mileage  in  serving  notices  of  seizure.  Such  service 
ifl  not  service  of  process  within  meaning  of  that  statute.     3. 

18.  Where  a  sheriff,  by  whom  a  plantation  has  been  seized,  is,  by  consent  of  all  con- 
cerned, made  factor  of  the  estate,  and  as  such  ships  the  crop,  receives  the  proceeds, 
makes  disbursements,  and  has  the  general  supervision  of  the  property,  the  allowance  of 
two  and  a  half  per  cent,  commissions  on  the  amount  of  cash  which  came  into  his  hands, 
for  receiving  and  disbursing,  is  not  in  conflict  with  art  71,  const.  1845.  Drew  v.  Cham' 
hliu,ZA.  246.     Infra,  UI.  (a).  No.  15. 

19.  A  sheriff,  who  has  paid  himself  out  of  funds  in  his  hands  for  all  disbursements 
for  the  safe-keeping  of  a  plantation  and  slaves  seized,  can  make  no  additional  charge  for 
his  responsibility  and  general  care ;  for  this  he  is  remunerated  by  his  emoluments  of 
oflBce.    Farrar  v.  Rowley j  3  A.  276. 

20.  Sheriffs  are  bound  to  take  care  of  property  seized,  and  may  lay  out  money  for  its 
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prerarradoii,  and  appoint  gnardtans  for  its  safe  custodj;  the  law  gives  tliem  ample 
authority  for  all  proper  expenditures,  aud  the  constitution  imposes  no  obstacle  to  their 
reimbursement;  but  art.  71, const.  1845, prohibits  the  allowances  claimed  in  this  case.  Ih, 

21.  Where  an  attachment  is  set  aside,  the  sheriff  cannot  retain  the  property,  until  his 
costs  be  paid ;  his  refusal  to  surrender  it,  under  such  pretext,  will  make  bim  liable  for 
any  injury  defendant  may  sustain  thereby.     Ghten  t.  Gareiny  8  A.  702. 

22.  A  sheriff  cannot  recorer  under  stat  10  March,  1845,  any  compensation  for  the 
eiwtody  of  slaves  seised  under  an  order  of  seizure,  when  be  never  had  actual  posseissioa, 
aever  appointed  a  keeper,  nor  was  ever  at  any  expense  or  trouble  for  their  ^afe-keeping, 
nor  exercised  any  supervision  over  them.     Ledoux  v.  Ruckerj  4  A.  218. 

23.  The  act  26  March,  1842,  §  12,  No.  154,  requirinof  the  clerk's  oath,  and  the 
judge's  approval,  before  execution  can  issue  against  plaintiff  for  costs,  applies  only  to 
their  collection  every  six  months  before  termination  of  suit,  and  not  their  collectioB  by 
fi,  fd*  under  the  final  judgment.     Copiey  v.  Edwards^  5  A.  650. 

24.  The  legislature,  by  providing  in  1 845  that  a  charge  for  but  one  writ  of  vmdrt 
facias  should  be  made  in  each  case,  seems  to  have  recognized  the  previoas  pcactioe  of 
diarging  for  them  at  every  term  of  court.     Ih, 

25.  tVherc  an  execution  is  relumed  satisfied,  another  cannot  issue  for  costs,  without 
some  proceeding  with  the  debtor ;  a  sale  under  an  execution  so  issued  will  be  aulL 
Brooks  V.  Hardwick^  5  A.  675. 

26.  Where  the  court  below  allowed  the  sheriff  one  dollar  a  day  for  keeping  real 
estate  under  seizure,  the  supreme  court,  under  art.  71,  const.  1845,  not  being  author- 
ized to  reverse  the  judgment  unless  contrary  to  evidence  as  in  any  ordinary  action,  refused 
to  disturb  the  decree  on  a  point  involving  in  a  great  degree  the  exercise  of  a  sound  legal 
discretion.      Tovmsend  v.  Palms,  7  A.  217. 

27.  When  a  sheriff  claims  the  costs  of  keeping  live-stock,  which,  sequestered  in  a  suit, 
are  put  out  to  pasture,  and  nothing  shows  the  cost  or  quantity  of  feed,  if  any,  furnished, 
and  no  account  is  rendered  of  the  milk,  which,  at  the  date  of  sequestration,  was  yielded 
hj  the  day,  his  claim  will  be  reduced  to  a  simple  compensation  for  his  risk  and  expenses. 
Jure  V.  BaUatiny  8  A.  18. 

28.  A  party  is  bound  for  the  legal  fees  of  the  witnesses  he  summons.  C.  P.  551. 
But  though,  when  cast,  he  be  liable  for  costs,  which  include  the  mileage  and  per  diem  of 
witnesses,  he  cannot  be  sued  in  a  direct  action  by  those  not  summoned  by  himself.  Costs, 
being  accessoij  to,  must  be  enforced  like,  the  judgment ;  that  is,  by  9kji,fcu  issued  accord- 
ing to  law.     Smith  v.  Shreveport,  10  A.  582. 

29.  A  sheriff's  charge  for  keeper's  fees  is  not  forfeited  under  act  18  March,  1852, 
No.  325,  by  his  failure  to  return  their  amount  into  court  They  are  not  fees  accruing 
on  any  process  or  paper.  And  when  a  judgment  against  him  for  such  fees  is  not  ren- 
dered until  aAer  the  taking  of  a  twelve  months'  bond,  on  which  they  are  indorsed,  this 
will  authorize  the  sheriff  to  charge  for  them.     Smardon  v.  Gretn^  10  A.  701. 

30.  It  is  the  more  regular  course  for  a  keeper,  whose  fees  are  disputed,  to  have  them 
taxed  on  a  rule  against  both  parties.     3. 

31.  No  execution  for  costs  can  issue  against  plaintiff,  who  has  judgment  for  them, 
until  a  detailed  biU  be  made  out  and  demanded  of  him  by  the  clerk,  as  required  by  act 
26  March,  1842,  §  12,  No.  154,  reenacted  14  March,  1855,  §  7,  No.  122.  In  Ct^fie^s 
ease,  suprOj  No.  23,  plaintiff  was  condemned  to  pay  costs,  and  execution  issued  on  the 
judgment  as  in  ordinary  cases ;  but  when  the  proceeding  is  statutory,  the  forms  of  the 
statute  must  be  strictly  pursued  under  pain  of  nullity.     Bantz  v.  Jzod,  14  A.  191. 

32.  Stat.  1855,  §  5,  No.  122,  requiring  clerks  to  indorse  on,  or  annex  to,  all  writs  of 
JL  fa.  they  issue,  specific  bills  of  taxed  costs,  is  directory,  and  no  penalty  is  incurred  by 
Its  non-observance.     Barrow  v.  Bobichauxj  14  A.  207. 

See  Attachment,  V.  (b),  Nos.  2,  3, 7.  Absentees,  III.  No.  4*  Suvhart  P»o- 
GES8,  II.  Nos.  29,  30.  Constitution,  II.  (c),  8),  c.  No.  11.  Experts  and  Aitdi- 
TOR8,  I.  Nos.  13,  14.  Insoltengt,  VII.  Nos.  1,  5,  6.  Clerks  of  Court,  IIL 
Nos.  2,  ei  seq, 

III.  Of  the  Liability  for  Costs;  and  the  Amicable  Demand. 

(a)  Jn  General, 

1.  Under  act  17  March,  1809,  No.  17,  plaintiflTs  attorney  is  not  liable  for  die  tax  on 
a  suit,  whether  he  recover  his  taxed  fee  from  the  party  cast  or  not  Moreau  v.  Duncany 
IM.  99;2M.47. 
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2.  Co9t8  are  accessory  to  the  judgment  as  interest  to  the  prmcipal,  and  to  be  paid  bj 
the  party  cast ;  if  the  judgment  be  in  favor  of  defendant,  he  cannot  be  condemned  to  pay 
tbem;  if  against  him,  he  cannot  be  allowed  them.  C.  P.  549  ;  2  M.  312  ;  11  M.  558 ; 
10  M.  115;  14  A.  276.     Infra^  (d),  No.  5 ;  (e),  No.  9.     Pleading,  L  (e),  No.  2. 

3.  If  the  indorser  be  sued  on  protest  for  non-acceptance,  to  compel  him  to  give  se- 
curity, and  afterwards  on  protest  for  non-payment,  plaintiff,  obtaining  judgment  in  the 
latter  suit,  cannot  recoYcr  costs  in  the  former.     Bolton  v.  Harrod^  10  M.  115. 

4.  Defendant,  who,  af^er  a  general  denial,  on  the  trial  admits  plaintiff's  claim,  most 
pay  costs,  though  the  judgment  authorize  him  to  withhold  payment  till  plaintiff  furnish 
eertain  security.     Harcmg  y,  Le  Breton,  2  N.  S.  68. 

5.  If  suit,  irregularly  commenced  by  executory,  be  afterwards  turned  into  ordinary, 
process,  plaintiff,  though  he  succeed,  must  pay  costs  of  executory  process.  Chew  y. 
Chifm,  7  N.  S.  532 ;  infra.  No.  32. 

6.  The  owner,  who,  sued  with  workmen  for  materials  furnished,  denies  indebtedness 
U>  the  Utter,  is  liable,  the  contrary  being  proved,  for  his  own  costs,  but  not  those  of  his 
codefeodants.     Babcusa  v.  Passement,  2  L.  179. 

7.  Defendant  who  resists  plaintiff's  claim,  alleging  that  he  has  not  shown  himself  to 
be  the  person  entitled  to  claim,  though  the  latter  have  afforded  proof  sufficient  to  satisfy 
any  reasonable  man,  will  be  mulcted  in  costs.     Rousseau  v.  Chase,  2  L.  497. 

8.  Plaintiff  has  a  right  to  recover  costs  from  those  against  whom  he  obtains  judgment, 
and  cannot  be  driven  for  recourse  to  a  third  party.     Brasseur  v.  Husband,  2  L.  592. 

9.  Under  act  8  February,  1831,  §  5,  No.  4,  the  fees  of  the  attorney  appointed  to  an 
absentee,  whose  levee  is  repaired,  must  be  taxed  as  costs  and  paid  by  the  party  cast. 
Hiriart  v.  Morgan,  5  L.  45.     Absentees,  III.  No.  3. 

10.  Where  an  award  of  arbitrators,  silent  on  the  subject  of  costs,  finds  a  balance  for 
plaintiff,  and  defendant  files  exceptions  which  are  not  sustained,  defendant  and  not  plain- 
tiff must  pay  costs.     Lalande  v.  Jenfreau,  6  L.  336. 

1 1.  The  tenant  of  mortgaged  property  is  not  liable  for  costs  in  a  hypothecary  action ; 
the  property  must  pay.     Moore  v.  Attain,  10  L.  496.     Mortgage,  VI.  (b),  No.  9. 

12.  Costs  are  always  to  be  paid  by  the  party  cast.  The  only  exception  is  where  no 
amicable  demand  has  been  made,  or,  perhaps,  in  the  case  stated  in  arL  370  C.  P.  Or- 
kaais  Nov,  Co.  v.  Municipality  No,  Two^  17  L.  269.     Pleading,  VI.  (d),  No.  9. 

13.  The  costs  of  issuing  an  attachment,  if  dissolved,  must  be  home,  it  being  process 
distinct  from  citation,  by  plaintiff,  though  he  have  judgment.  19  L.  542  ;  3  A.  702 ;  10 
R.147. 

14.  Where,  in  a  suit  by  attachment,  an  intervener  establishes  his  claim  to  th^  property 
seized,  the  coets  must  be  borne  by  the  party  cast.     Graham  v.  Swayne,  1  R.  186. 

15.  But,  where,  in  such  case,  by  agreement  of  all  parties,  the  property  is  sold,  and  the 
proceeds  deposited  to  await  the  decision,  the  sheriff  will  be  entitled  to  retain  out  of  the 
proceeds,  the  expenses  of  selling  and  keeping  the  property  from  the  date  of  agreement. 
The  intervenor  must  look  to  plaintiff  for  reimbursement.    Jb,     Supra,  II.  No.  18. 

16.  Judgment  for  costs  in  a  joint  action  must  be  in  sohdo  against  those  who  were  in 
default.     Drew  v.  Atchinson,  3  R.  140  ;  Duggan  v.  Ih  Lizardi,  5  R.  224. 

17.  Where  defendant,  admitting  part  of  the  claim,  pleads  a  tender,  plaintiff  cannot 
move  for  judgment  for  the  amount  admitted  with  costs,  leaving  the  case  open  for  the  bal- 
ance. Costs  cannot  be  taxed  before  final  judgment,  and,  if  defendant  make  good  his 
defence,  they  must  be  on  plaintiff.     Small  y,  Zacharie,  4  R.  144. 

18.  Where  an  action  to  rescind  a  lease,  in  which  defendant  claims  damages  in  recon- 
vention, is  tried  after  the  lease  has  expired,  though  there  can  be  no  judgment  of  rescis- 
sion, jet  if  defendant's  reconvention  be  overruled,  and  the  evidence  show  that  plaintiff 
was  entitled  to  the  rescission,  he  will  have  costs.     Coffin  v.  Scott,  7  R.  205. 

19.  A  sheriff  is  liable  for  costs  of  advertisements  made  at  his  request,  unless  he  show, 
that  the  publbher  agreed  to  look  to  others.  Hcdle  v.  Bils,  9  R.  509  ;  Bournes  v.  ScoU,  2 
A.  399.     Si^a,  II.  No.  10. 

20.  Defendant  owes  no  costs  until  final  judgment ;  and  then  only  if  against  him.  C.  P. 
540.    Otherwise  as  to  plaintiffs.     Fink  v.  Martiny  10  R.  147. 

2L  A  party,  who  deposits  in  court  the  amount  actually  due,  is  not  liable  for  costs ; 
aliter,  when  condemned  to  pay  more  than  admitted  to  be  due.  Allen  v.  WiUsy  4  A.  97 ; 
MumeipalUff  No.  One  v.  BeU,  Ih.  121. 

22.  The  general  rule  of  C.  P.  arts.  549,  551,  that  the  party  cast  must  pay  costs,  ap- 
plies to  civil  suits  and  not  proceedings  to  contest  elections  under  act  I  June,  1846,  No. 
138.    Bor^eitedt  v.  Gktrke,  5  A.  733. 


326  COSTS,  m.  (b). 

23.  Defendant,  who  has  forced  on  plaintiff  an  action  of  boundary,  must  bear  costs  in 
both  courts  and  cannot  require  them  to  be  apportioned.  But  where  there  is  no  proof  of 
a  demand  on  one  side  and  refusal  on  the  other  to  settle  the  boundary  amicably,  the  costs 
must  be  equally  divided.  Andrews  y.  Knox,  10  A.  604;  Lacowr  v.  WaJUon,  12  A.  214; 
Tircuit  v.  Pelanne,  14  A.  215. 

24.  The  costs  of  an  injunction,  which,  a  mere  conservatory  process  not  necessarily 
connected  with  the  main  action,  is  dissolved  because  issued  by  an  incompetent  officer, 
must  be  borne  by  plaintiff.     Sale  v.  Van  Bibber j  1 1  A.  628. 

25.  When  an  injunction,  well  taken  when  applied  for,  is  from  subsequent  circumstances, 
dissolved,  plaintiff  will  be  exonerated  from  costs  caused  by  his  adversary's  fault  TVm- 
ple  V.  Marshall,  11  A.  641. 

26.  Thus ;  plaintiff  appealed  from  a  judgment  dissolving  an  injunction,  but,  the  clerk 
having  omitted  to  enter  the  requisite  order,  defendant,  afler  the  delay  for  a  suspensive 
appeal,  took  out  another  execution,  which  plaintiff  likewise  enjoined  in  a  suit  to  establish 
the  clerical  omission.  Both  cases  having  gone  to  the  supreme  court,  the  latter,  finding 
it  necessary  to  dissolve  the  first  injunction,  dissolved  the  second  also,  but  the  first  at  the 
cost  of  plain tifi',  the  second  at  that  of  defendant.     lb, 

27.  Plaintiffs  are  liable  for  costs  in  solido.  Art  2082  C.  C.  contemplates  no  distbc- 
tion  between  the  liability  therefor  of  plaintiffs  and  defendants.  No  reference  is  made  to 
the  obligation  of  plaintiffs  as  they  are  always  liable.     Dunbar  v.  Jifurphy,  11  A  713. 

28.  Though  the  mode  of  appointing  an  expert,  which  has  become  necessary  for  a  sur- 
vey, be  somewhat  irregular,  plaintiff,  who  has  acquiesced  therein,  is  liable  for  the  experts 
entire  compensation,  though  there  be  another  plaintiff,  and  the  suit  be  still  pending.   Ih. 

29.  Costs,  incurred  by  a  call  in  warranty  not  sanctioned  by  law,  must  be  borne  by  the 
party  making  the  call.     Lacour  v.  Watson,  12  A.  214. 

30.  When,  for  want  of  a  material  averment,  plaintiff,  on  the  first  trial,  is  nonsuited, 
but,  a  new  trial  being  granted,  is  allowed  to  amend,  and  the  evidence  on  the  first  trial  is 
by  consent  admitted  de  novo  on  the  second,  and  additional  testimony  offered,  the  costs  of 
the  first  trial  must  be  paid  by  defendant,  against  whom  judgment  is  finally  rendered. 
Girod  V.  Belknap,  12  A.  791. 

31.  Defendant,  in  tendering  in  his  answer  the  amount  due,  must  also  tender  costs  to 
date,  to  relieve  himself  from  those  subsequently  incurred.  Hennepin  v.  Wilcoxon,  13  A. 
576 ;  Kessee  v.  Ma^eld,  14  A.  90. 

32.  Where  plaintiff  changes  his  original  action,  begun  with  a  sequestration,  the  costs 
of  the  writ  he  has  thus  abandoned  must  be  borne  by  him,  although  successful  in  his  prin- 
cipal demand.     Thompson  v.  Howes,  14  A.  45. 

33.  A  vendee's  tender  of  the  price,  for  non-payment  of  which  he  is  sued  for  a  disso- 
lution of  the  sale,  will  not  relieve  him,  when  he  has  obtained  an  extension  of  time  under 
art  2540  C.  C,  from  costs.  Morrison  v.  Wirnherly,  14  A.  713.  Sale,  IV.  (b),  4),  No- 
21. 

34.  The  costs  of  a  survey,  ordered  notwithstanding  the  opposition  of  a  party,  against 
whom  judgment  is  rendered,  must  be  paid  by  him.  Act  15  March,  1855,  §  5,  No.  328. 
And  the  supreme  court  will  presume,  that  a  survey,  so  ordered,  was  necessary,  notwith- 
standing ancient  plats  on  file.      Williams  v.  Close,  14  A.  737. 

See  Prescription,  IV.  (c),  1),  No.  12.  Appeal,  IX.  (e),  Nos.  13,  17.  Sijkett- 
8HIP,  IL  (a),  1),  No.  25.    Injunction,  VIII.  (a),  No.  1. 

(b)  Amicable  Demand. 

1.  If  the  amicable  demand  be  denied  and  not  proved,  plaintiff  must  pay  costs.  5  M. 
324;  7  N.  S.  265;  8  N.  S.  117 ;  1  L.  268;  4  L.  151,  204. 

2.  An  amicable  demand  of  a  debt  due  by  the  wife  may  be  made  on  her ;  it  is  not 
necessary  to  make  it  on  her  husband  also.     Flogny  v.  Hatch,  12  M.  82. 

3.  If  a  creditor  sue  syndics  to  compel  them  to  put  him  on  the  tableau,  he  will  have 
costs  without  proving  an  amicable  demand,  the  suit  not  being  one  for  the  payment  of 
money  contemplated  by  act  1813.     Mariyny  v.  Johnston,  3  N.  S.  551. 

4.  The  want  of  amicable  demand  is  no  ground  for  dismissing  the  proceedings,  and  no 
bar  to  a  recovery ;  and  unless  pleaded  in  limine  Utis,  proof  that  it  was  made  is  not  re* 
quired.  1  L.  420  ;  4  L.  105  ;  1  R.  391 ;  3  R.  264 ;  3  A.  407.  Pleading,  V.  (b),  5), 
B,  No.  7.    Bills  and  Notes,  VI.  (a),  2),  No.  11.    Succession,  VIII.  (f),  5),  b.  No.  6. 

5.  Where,  in  an  attachment  suit,  a  want  of  amicable  demand  is  pleaded,  and  none 
proved,  defendant,  if  he  concealed  himself  or  resided  out  of  the  state,  must  pay  oosta ; 
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oKter,  if  fats  residence  were  known  to  plaintiff,  both  parties  residing  out  of  this,  in  the 
same,  state.     Torrey  v.  Messervey,  4  L.  204. 

6.  The  fact,  that  plaintiff's  attorney  asked  defendant  for  a  settlement  of  their  account, 
is  evidence  of  an  amicable  demand.     Hough  v,  RichardSy  6  L.  676. 

7.  When  there  is  no  allegation  or  proof  of  amicable  demand,  defendant  may,  on  asking 
it  in  his  answer  to  the  appeal,  be  allowed  costs.     Brunei  v.  MiUaudon,  6  L.  7 1 5. 

8.  Plaintiff  cannot  recover  costs  even  in  an  attachment  suit,  if  there  be  no  amicable 
demand  shown,  when  one  might  have  been  made,  the  want  of  such  demand  having  been 
pleaded.    Bahcock  v.  Shirley,  II  L.  76. 

9.  When  there  is  no  amicable  demand,  if  defendant,  when  cited,  comply  with  the  de- 
mand, he  will  be  allowed  costs ;  but,  if  he  defend  the  action,  and  be  cast,  he  mu3t  pay  all 
006(8  after  his  first  appearance.  Amory  v.  Elach,  13  L.  268 ;  Saillard  v.  Turner^  14  L. 
259 ;  Varion  v.  Deheryue,  18  L.  40 ;  Wood  v.  Ilennen,  9  A.  264 ;  Phelps  v.  CoggeshaU,  1 3 
A.  440.    Bills  and  Notes,  VI.  (a),  2),  No.  11. 

10.  A  statement  in  a  protest,  that  a  demand  was  made  of  the  maker  of  a  note,  and 
payment  refused,  is  sufficient  proof  of  amicable  demand.  (7am  v.  Morris,  15  L.  495  ; 
Fkwtr  V.  Dubois,  4  R.  78.     Bills  and  Notes,  VIII.  (a).  No.  1. 

11.  A  demand  of  the  maker,  and  notice  to  the  indorser  that  the  holder  looks  to  him 
for  payment,  is  sufficient  amicable  demand.     N,  O,  Gas  Co,  v.  Desha,  19  L.  459. 

12.  No  amicable  demand  is  required  where  the  action  is  against  an  absentee.  In  such 
case  it  is  impracticable.     Millaudon  v.  Beazley,  2  A.  916. 

13.  Nor  in  a  suit  to  annul  a  sale,  improperly  made  in  the  course  of  judicial  proceed- 
ings, regularly  commenced.      Woodr.  Henjien,  9  A.  264. 

(c)   Obligation  to  Pay  Costs  before  Further  Proceedings. 

1.  The  jury  tax  under  act  24  March,  1823,  No.  50,  is  not  to  be  included  in  the  costs 
which  the  clerk  and  sheriff  may  demand  forthwith,  if  plaintiff  discontinue  or  be  cast  It 
ii  due  only  daring  the  year  next  following  institution  of  suit ;  till  then  he  is  liable  for  it, 
but  in  case  of  discontinuance  will  not  be  prevented  from  renewing  his  suit  till  the  follow- 
ing year,  because  he  has  not  paid  what  he  was  not  yet  legally  bound  to  pay.  Payment 
of  the  ordinary  taxed  costs  is  a  sufficient  compliance  with  art.  492  C.  P.  Whittemore  y. 
Zeob,  17L.  463. 

2.  When  leave  is  given  to  amend  on  payment  of  costs,  they  need  not  be  paid  before 
the  suit  proceeds,  as  in  the  case  of  nonsuit  or  discontinuance.  Mc  Cabe  v.  Gentes,  18  L. 
31.    Pleading,  IX.  (c),  2),  No.  13. 

3.  Non-payment  of  costs  of  a  suit,  previously  discontinued,  is  not  sufficient  ground  for 
a  discmissal ;  but  will  justify  defendant  in  delaying  to  answer  until  paid.  The  exception 
is  dilatory.  Such  costs  need  not  be  paid  in  money ;  it  suffices,  that  the  officers,  to  whom 
they  are  due,  acknowledge  themselves  satisfied,  as  defendant  is  thereby  discharged  from 
liability.  Jordan  v.  Black,  1  R.  575.  Judgment,  XV.  (d),  No.  6.  Attachment, 
VIII.  No.  13. 

4.  When  a  third  opposition  to  a  sale  of  property  seized  under  €iji./a,  is  dismissed,  as 
in  case  of  nonsuit,  another  cannot  be  filed  without  paying  the  costs  of  the  preceding ;  but 
the  party  may  sue  the  judicial  purchaser  for  the  property  and  damages.  C.  P.  536 ; 
MilU  V.  Webber,  7  R.  108. 

5.  When  a  suit  is  not  discontinued  or  suffered  to  go  by  default,  but  dismissed  on  an 
exception,  another  suit  may  be  brought  without  first  paying  the  costs  of  the  former. 
Arts.  492,  536  C.  P.  are  inapplicable  to  such  a  case.     Howard  v.  Copley,  10  A.  504. 

(d)  Partnership,  7\Uorship,  and  Succession. 

1.  In  a  suit  by  one  partner  against  another  for  a  settlement,  to  which  defendant  con- 
sents, the  costs  of  suit  must  be.  borne  by  defendant,  but  those  of  the  settlement  by  the 
firm.     Philpot  v.  Patterson,  5  N.  S.  273. 

2.  A  part  J  failing  in  his  application  for  a  curatorship,  from  whatever  cause,  must  pay 
costs.     C.  C.  1118  ;  Hook  v.  Richardson,  4  L.  571 ;  Kaiser  v.  Hoffman,  18  L.  493. 

3.  Coetfl  incurred  by  executors  in  defending  a  will,  which  is  set  aside,  must  be  paid 
by  the  estate.  Sterlin  v.  Gros,  5  L.  107.  Preston,  J.,  dissenting  in  Badillo  v.  JVo, 
6  A.  129.     Succession,  VIII.  (f ),  8),  b,  No.  26. 

4.  Where  the  only  object  of  proceedings  in  a  contest,  relative  to  a  tutorship,  is  to  as- 
certain which  party  is  legally  entitled  thereto,  neither  being  personally  interested,  the 
costs  must  be  paid  out  of  the  minor^s  estate.     ThUorship  of  Mossy,  3  R.  390. 
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5.  Costs  are  incidental  to  the  judgment,  and  plaintiff,  who  fails  to  recover,  must  pay 
them  all.     St,  Romain  v.  Robeson^  12  K.  194.     Infra^  (e).  No.  9. 

6.  So,  where  plaintiflT,  in  an  action  to  settle  a  partnership,  is  condemned  to  pay  a  bal- 
ance out  of  his  share  of  the  proceeds  of  the  common  property  equally  divided  between 
the  parties,  he  must  pay  costs.     lb. 

7.  An  under-tutor,  who,  in  good  faith  and  the  proper  discharge  of  his  duties,  has  op- 
posed the  recognition  of  a  foreign  tutor,  though  unsuccessfully,  will  not  be  mulcted  in 
costs  ;  they  must  be  borne  by  the  estate.     Succession  of  Lewis^  10  A.  789. 

8.  In  an  action  to  liquidate  a  partnership,  all  are  plaintiff,  and  all  defendants ;  and, 
where  the  decree  distributes  anything  between  the  partners,  the  costs  may  be  decreed 
against  all,  to  be  borne  by  them  equally.     Pratt  v.  McHatton^  11  A.  260. 

9.  A  succession  cannot  be  burdened  with  the  costs  of  a  suit,  in  which  plaintiff,  whose 
rights  as  heir,  though  recognized,  have  been  extinguished  by  confusion,  fails  to  take  any- 
thing.    Truxilh  v.  Tntxillo,  11  A.  412. 

10.  Irregular  proceedings  by  an  executor,  who  improperly  applies  for  his  appointment 
as  administrator,  will  be  dismissed  at  his  cost.     Succession  of  Boyd,  12  A.  611. 

11.  Where  an  opposition  to  an  administrator's  account,  to  charge  him  with  a  debit  not 
allowed,  and  to  reduce  his  individual  claims  against  the  succession,  is  sustained,  he  must 
bear  the  costs.     Succession  of  Hickman,  13  A.  364. 

(e)    Costs  of  AppeaL 

1.  A  curatrix  cannot  be  sued  in  the  district  court,  but  if  she  have  judgment  im- 
properly on  the  merits,  when  the  suit  should  only  have  been  dismissed,  and  plaintiff  ap- 
peal, he  shall  pay  «)sts  in  both  courts,  having  committed  the  first  error.  Sanders  v. 
Highland,  2  N.  S.  238. 

2.  Though  the  judgment  be  affirmed,  yet,  if  the  judge  a  quo  have  given  no  reasons 
therefor,  appellee  must  pay  costs.     Johnson  v.  Brovm,  3  N.  S.  601. 

3.  The  party  cast  on  appeal  must  pay  costs,  whether  he  succeed  in  the  suit  or  not 
8  L.  267;  14  L.  259;  18  L.  40. 

4.  Where  a  cause  is  remanded,  because  the  record  is  imperfect  and  irregular,  appel- 
lant will  be  mulcted  in  costs.     Smith  v.  Leake,  4  L.  297. 

5.  Where  interest  is  improperly  allowed,  appellee  cannot  avoid  a  reversal  and  pay- 
ment of  costs  by  a  remittitur  in  the  supreme  court.     Dyer  v.  Seals,  7  L.  134. 

6.  When  the  judgment  below  is  amended,  though  both  parties  ask  and  obtain  an 
alteration,  appellee  must  pay  costs  in  both  courts.     HiUigsherg  v.  Holmes,  7  L.  570. 

7.  Where  appellants  asked  affirmance  of  the  judgment,  appellee  not  appearing,  judg- 
ment was  affirmed  at  their  cost.     Freret  v.  Marigny,  9  L.  414. 

8.  Appellant,  who  first  pleads  prescription  in  the  supreme  court,  the  case  being  there- 
fore remanded,  must  pay  costs.     Parmele  v.  Johnston,  15  L.  429. 

9.  Costs  must,  in  all  cases,  follow-  judgment.  Thus,  where,  in  confirming  a  default, 
judgment,  by  some  oversight,  was  rendered  for  less  than  due,  which  plaintiff  was  obliged 
to  correct  by  appeal,  he  was  still  allowed  costs,  though  defendant  never  appeared. 
Mechanics*  BanJc  v.  Andrus,  9  R.  17.     Supra,  (a).  No.  2 ;  (d).  No.  5. 

10.  Where  a  sum,  improperly  allowed  as  special  damages,  is  remitted  by  appellee's 
counsel  before  argument  on  appeal,  and  the  judgment  is  affirmed  in  all  other  respects, 
appellant  must  pay  costs.     Brashear  v.  Wilkins,  9  R.  57. 

11.  Appellee  cannot,  by  entering  in  the  supreme  court  a  remittitur  of  a  sum  incor- 
rectly allowed,  as  special  damages  or  otherwise,  throw  costs  on  appellant  Rhodes  v. 
Skolfield,  10  R.  131  ;  New  Orleans  v.  Jeter,  13  A.  509. 

12.  Where  defendant's  plea  of  domicil  is  sustained,  plaintiff  cannot  have  his  own  ap- 
peal dismissed  at  defendant's  cost,  because  the  latter  subsequently  waived  the  exception. 
Seawell  v.  Key,  5  A.  271. 

13.  Where,  from  equitable  considerations,  a  case  is  remanded,  with  leave  to  both 
parties  to  amend,  appelhint  must  pay  costs  of  such  dbposition,  if  attributable  to  bis  own 
neglect.     Lafleur  v.  Mouton,  8  A.  489. 

14.  Where  a  judgment  is  reversed  as  against  one  of  two  appellants  and  affinned  as  to 
the  other,  the  latter  and  appellee  must  share  costs.  Parham  v.  Cohb,  9  A.  423  ;  Bach 
v.  Ballard,  13  A.  487  ;   Wright  v.  Railey,  lb.  536. 

15.  Where  one  of  the  appellees  asks  for  an  amendment  of  the  judgment,  in  which, 
instead  of  his  name,  that  of  a  co-plaintiff,  who  is  dead,  has^  been  erroneously  inserted,  the 
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error  vrill  be  corrected,  but  at  his  cost,     Cochrane  v.  MiUer,  10  A.  140.    Judgment, 
VI.  No.  8. 

16.  Where,  although  judgment  against  plaintiff  be  affirmed,  yet,  under  his  prayer  for 
general  relief,  he  is  entitled  to  a  small  accessory  claim,  which,  through  defendant's  fault 
in  not  producing  sufficient  evidence,  is  so  uncertain,  that  the  case  must  be  remanded, 
costs  will  be  thrown  on  defendant.     DalzeU  v.  Saxon,  10  A.  280. 

17.  The  costs  of  an  appeal,  to  correct  an  error  of  appellant's  counsel  in  writing  up 
jod^ent  in  his  favor,  must,  though  the  judgment  be  amended,  be  borne  by  him.  Risen 
T.JUcOean,  10  A.  565. 

18.  Aliier,  where,  without  the  fault  of  plaintiff's  counsel,  an  error  is  made  in  drawing 
op  a  judgment  confirming  a  default,  to  correct  which  plaintiff  appeals.  Steel  v.  Patten, 
10  A.  702. 

19.  Appellant,  whose  objection  to  proper  evidence  renders  it  necessary  to  remand  the 
case,  must  pay  costs.     Delphine  v.  Guillet,  1 1  A.  424. 

20.  Where  the  evidence  shows  that  a  judgment,  though  irregularly  amended  below, 
mn:«t  be  immediately  pronounced  in  the  same  form,  it  will  be  affirmed,  but  appellant 
shall  have  his  costs,      Whipple  v.  Bertzherger,  11  A.  475. 

21.  Where  judgment  is  amended  in  favor  both  of  appellant  and  appellee,  but  the  gen- 
eral result  is  to  increase  its  amount  for  the  latter,  the  former  must  pay  costs.  Grow  v. 
Meckanie^  Bank,  12  A.  692. 

22.  Where  judgment  is  reversed  and  the  case  remanded,  because  of  the  loss  of  mate- 
rial evidence,  attributable  neither  to  the  parties  nor  the  clerk,  costs  must  abide  the  final 
decree.     Wilkinson  v.  Martiny  13  A.  479. 

See  Siiprct,  (b).  No.  10.    Appeal,  III.  (e),  2),  No.  10. 

IV.  Op  Security  fob  Costs. 

1.  Plaintiff  cannot  be  compelled  to  give  security  if  he  reside  in  the  state,  though  with- 
out the  jurisdiction  of  the  court  in  which  he  sues.      Weeks  v.  Trask,  2  M.  247. 

2.  Under  act  28  March,  1813,  §  18,  No.  46,  a  clerk  may  require  security  for  costs  of 
making  a  transcript,  and,  if  not  furnished,  may  refuse  to  prepare  it.  The  surety  in  the  ap- 
peal bond,  which,  being  conditional,  would  not  bind  him,  if  appellant  succeed,  is  not  enough. 
The  clerk  has  a  right  to  require  that  the  surety's  obligation  be  absolute,  and  that  his 
solvency  appear  to  his  reasonable  satisfaction.  But  he  exercises  his  judgment  at  his 
peril     State  v.  Phelps,  6  R.  308. 

3.  Security  for  the  costs  of  the  clerk  of  the  supreme  court  is  not  required  by  law,  but 
a  rule  of  court.  Under  this  rule  he  may  refuse  to  receive  the  transcript,  unless  security 
be  given.  But,  if  received  without  objection  for  want  of  security,  he  cannot  afterwards 
consider  the  transcript  as  not  filed,  at  least  until  a  demand  of  security.  Sivarde  v.  Pal- 
frey,  11  R.  282. 

4  A  surety,  taken  by  the  clerk  for  his  fees  under  act  20  March,  1839,  No.  65,  is  not 
liable  for  the  sheriff's,  who,  however,  if  misled  by  the  clerk's  memorandum  on  his  docket, 
that  the  surety  was  ^for  costs^  may  recover  them  from  the  clerk.  Forgay  v.  Lewis,  6 
A  37.  . 

5.  Where  defendant  has  summoned  more  than  forty  witnesses,  and  the  judge  has  rea7 
son  to  believe  that  the  object  is  to  increase  costs,  he  may  require  security  for  the  costs 
of  issuing  more  than  six  attachments.  C.  P.  472.  Much  discretion  must  be  left  to  the 
district  judge  in  such  case  ;  and,  where  there  is  no  averment  by  defendant,  that  he  exr 
pected  to  prove  anything  material  by  the  absent  witnesses,  or  was  unable  to  give  the 
security,  the  case  will  not  be  remanded.     Baughton  v.  Baughton,  1 1  A.  200. 

6.  A  district  court  can  order  plaintiff  to  furnish  security,  where  the  clerk  has  neglected 
to  do  so,  or  the  security  taken  is  insufficient  Act  14  March,  1855,  §  9,  No.  122 ;  H^Un 
iina  v.  AUing,  12  A.  799. 

See  Public  Lauds,  IV.  (c),  No.  3.    Appeal,  Vin.  (d).  No.  23. 
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COURTS. 

L  In  General. 

II.  Of  the  Jurisdiction  of  Courts. 


(a)  In  General. 

(b)  Federal  CourU. 

(c)  Supreme  Court. 

(d)  Probate  Courte^  and  Probate  a$  dis' 

ttnet  from  Ordinary  Jurisdiction. 

1)  In  GfneraL 

2)  Death  of  Parties  pendente  lite;  and  Ju- 

risdiction of  Probate  Courts  inter  sese. 

3)  Claims  for  Money  bu,  and  against ,  Succes- 

sionSf  Minors,  ana  Persons  Absent,  or  In- 
terdicted. 

4)  Partition  and  Possession  of  Estates  ;  Set- 

tlement of  the  Community ;  Questions  of 
Title,  and  Nullity  of  ]t^ilU  and  Judg- 
ments. 


5)  Accounts  by  Tutors^  Administrators,  etc ; 

their  JJabUity,  and  that  of  their  Offidal 
Sureties. 

6)  Succession  Sales* 

(e)  (Xtt/y  Oommereial,  and  Pcarieh  Courts 

of  New  Orleans. 

(f )  Parish  Courts. 

(g)  Jurisdiction,  as  Affected  by  DomicU  or 

Character  of  Parties;    or   Subject- 
MaUer  of  Suit. 

1)  In  General, 

2}  Real  Actions;    Warranty;  and  Estates 

under  Administration. 
8)  Partnership;  and   Obligations  Joints  or 

Joint  and  Several. 


HI.  Of  Contempts  of  Court. 
IV.  Op  the  Federal  Courts. 


(a)  In  General 


(b)  Removal  of  Suits  from  the  State,  to  die 
Federalj  Courts. 


I.  In  General. 


1.  Judicial  proceedings  were  to  be  preserved  in  the  language  in  which  the  constitation 
of  the  United  States  is  written,  from  the  date  of  the  admission  of  the  state  into  the  Union. 
Bouthemy  v.  Dreux,  10  M.  1  ;  jDitman  y.  Botz,  9  M.  204.  Criminal  Law,  IV.  Na 
2.    Judicial  Proceedings. 

2.  Courts  are  bound  to  solve  doubtful  questions  of  law,  and  not  to  refer  them  to  the 
legislature.     Breedlove  v.  Turner,  9  M.  354. 

3.  If  the  inferior  court  discover  that  an  order  given  bj  it  is  erroneous,  it  may  itself 
set  it  aside  ;  and  the  same  power  may  be  exercised  by  the  supreme  court.  3  N.  S.  392; 
6  A.  548  ;  9  A.  336 ;  11  A.  728 ;  12  A.  345.  Attachment,  X.  (b),  No.  28.  Exe- 
cution, 11.  No.  31.  Things,  II.  (b),  2),  No.  6.  Criminal  Law,  Vlll.  No.  8.  Ap- 
peal, V.  (c),  No.  15 ;  VII.  (b),  No.  11.  Judgment,  VI.  No.  9.  Evidence,  XVIIL 
(a),  No.  4. 

4.  A  suit,  evidently  feigned,  will  be  dismissed.  Courts  sit-  to  administer  justice  in 
actual  cases,  and  not  to  act  on  feigned  ones,  even  with  consent  of  parties.  Kohn  v.  La. 
Ins.  Co.,  15  L.  86;  Livingston  v.  Dorgenoy,  1  M.  96. 

5.  Courts  are  fully  empowered  to  adopt  conservatory  measures  necessary  to  prevent 
one  in  possession  of  property  from  removing  it  out  of  their  jurisdiction,  and  thereby  de- 
feating the  real  owner  in  the  prosecution  of  his  rights.     Jordan  v.  Black,  1  R.  575. 

6.  Courts  sit  to  enforce  civil  obligations  only,  and  will  not  attempt  to  enforce  those  of 
a  spiritual  character.  &.  Francis  v.  Martin,  4  R.  62 ;  St.  Louis  v.  Mcmc,  8  R.  51. 
^fra,  II.  (a),  No.  13.  Constitution,  n.  (c),  1),  No.  5 ;  (f ),  No.  1.  Offences 
AND  Quasi  Offences,  II.  (d),  Nos.  2, 7. 

7.  Since  const.  1845,  no  court  or  judge  can  make  any  allowance  by  way  of  fee  or 
compensation,  in  any  suit  or  proceedings,  except  for  payment  of  such  fees  to  ministerial 
officers  as  may  be  established  by  law.  Const.  1845,  art.  71 ;  1  A.  24,  206,  224;  2 
A.  492 ;  3  A.  246,  277,  437,  517  ;  4  A.  563 ;  6  A.  565.  Infra,  II.  (a),  No.  22.  Costs, 
II.  No.  18.  Succession,  VI.  (b),  No.  5;  VIII.  (e),  4),  No.  12  ;  (f),  8),  b,  Nos.  U, 
19.  Experts  and  Auditors,  I.  No.  11.  Judgment,  IV.  No.  18  ;  XI.  (a),  No.  4. 
Attorney,  II.  (c),  No.  20.  [7%t«  provision  of  the  constitution  of  1845  has  been 
omitted  in  that  of  1852.] 

8.  When,  in  settling  the  affairs  of  an  insolvent  estate  or  corporation,  it  becomes  ne- 
cessary to  preserve  the  interests  of  a  number  of  creditors,  and  to  avoid  multiplidty  of 
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salts,  the  court  has  the  power,  under  art  21  C.  C.  which  ordains  that,  in  the  silence  of 
the  law,  the  judge  shall  proceed  as  well  as  decide  according  to  equity,  to  resort  to  pro- 
ceedings analagous  to  those  hj  which  courts  in  other  states  have  reached  the  equity  of 
such  cases ;  and  it  will  accordingly  decree  a  general  administration  of  the  funds,  appoint 
a  receiver  when  necessary,  and  make  such  further  order  as  the  exigency  of  the  case  may 
require.  1  A.  139 ;  2  A.  87 ;  3  A.  177  ;  5  A.  740,  720.  Sequestkation,  L  No.  6 ; 
II.  (a).  No.  17.  Coeporations,  III.  No.  7 ;  VIII.  (b),  No.  9.  Pleading,  I.  (c),  7), 
Nal9;  9),  No.  7. 

9.  Courts  are  bound  to  vindicate  and  maintain  the  sanctity  of  their  proceedings  before 
they  consider  the  merits  of  cases.     DeirUon  v.  jErmn,  5  A.  18. 

10.  Courts  will  not  enforce  fraudulent  and  immoral  agreements.  In  such  cases,  they 
are  bound,  in  tlie  interest  of  public  justice  and  from  a  sense  of  self-respect,  to  withhold 
their  sanction  and  dismiss  the  parties.     Id.  6  A.  317. 

11.  Parties  are  bound  to  take  notice  of  judicial  proceedings  ;  and  the  proper  places  to 
k)ok  for  them  are  the  offices  of  the  courts,  in  which  they  are  carried  on.  Page  v.  GenereSy 
6  A  550.    Attachment,  XI.  No.  17.     Sale,  I.  (c).  No.  5. 

12.  The  intention  of  the  legislature  has  been  to  distinguish,  in  many  respects,  the 
practice  of  the  district  court  of  the  parish  of  Jefferson,  from  the  country  courts,  and  to 
assimilate  it  to  that  of  the  courts  in  the  city  of  New  Orleans,  of  which  Lafayette  once 
formed  substantially  a  part,  and  with  which  it  has  been  subsequently  incorporated. 
JSuae  ex  rd.  Bach  v.  Judge^  8  A.  89.     Appeal,  VII.  (b).  No.  12. 

13.  A  probate  judge  may,  it  would  seem,  propria  mottt,  inquire  into  an  abuse  of  legal 
forms,  by  which  judgment  has  been  collusively  obtained  against  a  succession.  Gates  v. 
Wa&er,  8  A.  277. 

14.  The  power  of  revising  its  judgments  for  the  purposes  of  justice  seems  incident  to 
the  constitution  of  every  court.     Slate  v.  Lethe,  9  A.  182. 

15.  The  resignation  of  the  judge  does  not  arrest  ministerial  proceedings  of  subordinate 
officers  of  the  court,  who  may  continue  to  exercise  their  legal  duties,  until  his  successor 
be  appointed.     McukeU  v.  Horner^  10  A.  641. 

16.  A  term  of  court  does  not  lapse,  because  the  day,  fixed  by  law  for  its  commence- 
ment, is  dies  nan*    The  court  may  be  opened  the  day  afler.     lb. 

17.  A  district  judge  may  call  a  special  jury  term  in  any  parish  of  his  own  district, 
when  the  public  necessity  requires,  provided  such  called  term  do  not  interfere  with  his 
judicial  duties  elsewhere,  or  those  of  the  judges  with  whom  he  is  to  interchange.  Act 
15  March,  1855,  §§  26,  28,  No.  344  /  State  ex  ret.  Kernan  v.  Judge,  11  A.  66. 

18.  Nor  is  this  power  abridged  by  a  provision,  like  that  of  act  15  March,  1855,  §  1, 
Na  189,  that  none  of  the  judges,  who  are  to  interchange,  can  hold  a  second  jury  term  in 
any  parish,  until  he  hold  a  term  in  every  other  parish  of  the  district.     Ih. 

19.  Courts  will  not  lend  their  aid  to  foster  idle,  circuitous,  and  wasteful  litigation. 
Bgde  v.  New  Orleans,  11  A.  191 ;  State  ex  reL  Rousseau  v.  Judge,  13  A.  89. 

20.  Where  an  act  provides,  tliat  no  jury  shall  be  summoned  at  a  probate  term,  the 
time  of  whose  commencement  is  fixed,  an  indictment,  found  by  a  grand  jury,  empanelled 
at  such  term,  will  be  quashed  on  motion ;  though  the  act  empower  the  judge  to  hold 
special  terms,  whenever  necessary,  and  therein  to  summon  a  jury  and  transact  all  busi- 
ness, civil  or  criminal,  as  at  any  regular  term.  Act  15  March,  1855,  §§  7,  26,  No.  344 ; 
StaU  V.  DoyaU,  13  A.  418. 

21.  Spofford,  J.,  dissenting.  It  may  well  be,  that  there  are  no  probate  causes 
at  the  probate  term.  The  district  judge  is  sole  arbiter  of  the  necessity  of  holding  a  jury 
term  then ;  and,  under  the  statute,  he  may  hold  a  special  jury,  instead  of  the  regular 
probate,  term,  if,  in  his  judgment,  the  public  interest  require  it.     Ih. 

22.  District  judges  have  full  power  to  regulate  the  police  of  their  courts.  So,  a  dis- 
trict ooart  in  New  Orleans,  whose  business  is  disturbed  by  the  continual  passage  of  horses 
and  vehicles  in  front  of  the  court-room,  may  order  the  sheriff  to  barricade  the  adjacent 
street  to  prevent  the  disturbance.     New  Orleans  v.  BeU,  14  A.  214. 

23.  In  protecting  the  estates  of  minors  from  waste,  much  scope  must  be  lefl  to  the  dis- 
cretioD  of  the  district  judges.  But  where  a  claim  against  a  succession,  however  suspi- 
doos  from  its  novelty,  is  admitted  in  the  pleadings  and  deliberations  of  a  family  meeting, 
it  cannot  be  rejected  by  a  final  judgment.  A  new  trial  should  be  ordered  and  the  case 
reinstated  on  the  docket,     ffaidgy.  Graziery  14  A.  304. 

24.  The  judge  of  an  adjoining  district,  under  a  law  providing  for  an  interchange  of 
judges,  may  transact  all  business  at  the  term  at  which  he  presides,  as  fully  as  the  judge, 
with  whom  he  interchanges,  could  have  done.     He  is  the  district  judge  for  the  parish 
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during  the  term  at  which  he  presides.     Ruddock  y,  Mcdhry^  14  A.  314     Clerks  of 
Court,  II.  Nos.  16, 17. 

See  further,  for  the  powers  of  courts,  Experts  and  Axtbitors,  L  No.  7.  Juht, 
L  (b),  No.  1.  Mandamus.  Quo  Warranto.  Prohibition.  Habeas  Corpus. 
Criminal  Law,  II.  New  Trial,  I.  No.  8.  Minors,  III.  (a),  No.  4 ;  V.  No.  15. 
Evidence,  II.  Constitution,  II.  (e),  2).  Taxes,  II.  (c)  ;  for  terms  of  court,  acts 
13  March,  1856,  No.  98 ;  20  March,  1856,  No.  193,  amending  act  14  March,  1855,  No. 
254.  Appeal,  IV.  (b)  ;  and,  for  other  matters,  Payment,  IV.  Criminal  Law,  IX. 
(i).  No.  3 ;  Judge;  Judicial  ;  Parish  Judge;  acts  14  March,  1855,  No.  254,  rela- 
tive to  the  supreme  court ;  No.  255,  relative  to  district  courts  in  New  Orleans ;  No.  344, 
relative  to  district  courts  generally,  of  which  §§  1,  5  fure  amended  by  act  1860,  No.  175, 
and  §  32  by  act  1860,  No.  38. 

n.  Op  the  Jurisdiction  of  Courts. 
(a)  Li  General. 

1.  If  the  only  act  which  gives  jurisdiction  be  repealed  before  judgment,  and  the  want 
of  jurisdiction  be  pleaded,  the  suit  must  be  dismissed.  Todd  v.  Landry^  5  M.  463.  Crimi- 
nal Law,  XVI.  (a),  No.  2. 

2.  Where  jurisdiction  on  a  particular  subject  is  withdrawn  after  judgment  in  the  lower, 
but  before  judgment  in  the  supreme,  court,  the  cause  must  be  dismissed.  State  v.  Edward^ 
5  M.  474  ;  Succession  of  Ashhridge^  1  A.  206.     Judgment,  IV.  No.  18. 

8.  The  courts  of  Louisiana,  acting  on  principles  of  equity,  will  enforce  the  rights  of 
the  equitable  owner  to  immovable  property,  by  compelling  the  legal  one  to  make  a  con- 
veyance.    HaU  V.  Spriffff,  7  M.  244 ;  Baca  v.  Ramos,  10  L.  420. 

4.  Consent  of  parties  cannot  give  jurisdiction,  when  wanting  ratione  materice.  It  can 
only  confer  it,  where  mere  personal  rights  are  involved ;  or  where  defendant,  sued  before 
another  judge  than  the  one  of  his  domicil,  pleads  to  the  merits.  C.  P.  93.  When  juris- 
diction is  wanting  ratione  materia,  the  court  is  bound  ex  officio  to  notice  it ;  and  the 
judgment  of  a  court  wanting  such  jurisdiction  will  be  null.  C.  P.  606,  §§  3,  608 ;  1  N. 
S.  200,  703 ;  3  N.  S.  136 ;  14  L.  177 ;  6  R.  365  ;  11  R.  77.  Criminal  Law,  IX.  (i), 
No.  1.     Infra,  (c).  No.  18. 

5.  The  district  court,  as  a  court  of  civil  jurisdiction,  may  take  cognizance  of  a  suit  by 
an  individual  for  the  removal  of  an  obstruction  in  the  highway.  AUard  v.  Lobau,  2  N. 
S.  817.     Pleading,  I.  (a).  No.  3. 

6.  Allegations  in  the  petition/ which  give  jurisdiction  to  the  district  court  of  a  case 
within  its  authority,  do  not  justify  it  in  giving  judgment  in  matters  belonging  exclusively 
to  another  tribunal.     Skiff  v.  Wilson,  3  N.  S.  91. 

7.  The  district  court  has  jurisdiction  of  suits  for  the  removal  of  a  nuisance  in  the  town 
of  Natchitoches,  although  the  corporation  of  the  town,  under  acts  1819,  No.  7,  and  1820, 
No.  20,  may  remove  it.     Natchitoches  v.  Coe,  3  N.  S.  1 40. 

8.  Jurisdiction  does  not  mean  the  space  over  which  ^rits  of  execution  run,  but  the 
limits  within  which  original  process  extends.     Debaillon  v.  Ponsony,  5  N.  S.  45. 

9.  Where  judgment  is  prayed  alternatively,  for  a  thing  of  which  the  court  has  no  ju- 
risdiction, and  another  of  which  it  has,  judgment  may  be  given  for  the  latter.  Oger  v. 
Baunoy,  7  N.  S.  660.     Infra,  (d),  1),  No.  3. 

10.  A  court,  that  has  rendered  a  judgment,  is  presumed  to  be  competent  till  the  con- 
trary be  shown.     House  v.  Croft,  8  N.  S.  705. 

11.  A  court  is  not  ousted  of  its  jurisdiction,  because  the  sole  judge  of  it,  having  an  in- 
terest in  the  suit,  is  personally  incapacitated.     Humphreys  v.  King^  2  L.  51. 

12.  Issue  joined  on  any  matter  in  a  cause  gives  jurisdiction,  unless  the  court  be  incom- 
petent, ratione  materia.     Flower  v.  Hagan,  2  L.  226. 

13.  The  courts  of  this  state  have  no  jurisdiction  to  compel  the  keeper  of  the*  records 
of  marriages  in  the  church  of  St.  Louis  at  New  Orleans,  to  correct  an  error  in  the  records. 
ChiapeUa  v.  Moni,  5  L.  381.     Supra,  I.  No.  6. 

14.  Plaintiff,  prevented  by  the  excess  of  his  claim  from  going  before  a  court  of  limited 
jurisdiction,  to  litigate  his  privilege  with  another  creditor,  who  is  there  seeking  a  judg- 
ment with  a  privilege  against  the  common  debtor,  may  compel  the  latter  to  come  into  a 
a  higher  court  to  litigate  their  claims.  Terry  v.  Terry,  10  L.  78.  Justice  of  the 
Peace,  No.  24. 

15.  A  court,  without  jurisdiction  as  to  the  principal  demand,  cannot  issue  a  writ  of 
sequestration.     Overton  v.  Overton,  10  L.  471. 
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!€.  A  party»  brooght  into  court  by  attachment  of  his  property,  most  contest  in  that 
court  a  claim  raised  there  against  the  property.     Frost  v.  Bebout^  14  L.  104. 

17.  Defendant  cannot,  by  transferring  the  note  attached,  which  he  holds,  defeat  a  ju- 
risdiction once  yested.  To  permit  him  to  do  so  would  enable  him  to  take  advantage  of 
his  own  wrong.     Gibson  v.  Hute,  14  L.  129.     Attachment,  XL  No.  12. 

18.  Oar  courts  are  bound  to  enforce  equitable  rights,  which  must  be  tested  by  the  lex 
loci  eonlradusj  though  the  remedy  here  must  be  sought  according  to  the  lex  fori.  Jack- 
ton  V.  Tieman,  15  L.  491.    Obligations,  VI.  (b),  2),  Nos.  20,  21. 

19.  To  give  a  court,  in  any  case,  jurisdiction  of  the  person,  the  party  must  have  due 
notice  of  the  suit.  McNairy  v.  Bell,  6  R.  418.  Judgment,  XI.  (b),  No.  1 ;  XIII. 
Executory  Pbocess,  V.  Absentees,  II.  Nos.  2,  23,  et  aL  Attachment,  V.  (b), 
Nos.  6, 16. 

20.  A  non-resident  can  only  be  proceeded  against  here  by  citation  personally  served 
OQ  Mm  in  the  dis^ct  where  sued,  or  attachment,  or  the  appointment  of  a  curator  ad  hoc. 
Aadi  V.  Bank  of  La.,  9  R.  848.    Absentees,  II. 

21.  The  jurisdiction  of  a  state,  in  civil  cases,  is  coextensive  with  its  territory  except 
where  it  has  consented  to  part  with  a  portion  of  it,  under  the  constitution  of  the  United 
States ;  and  it  extends  over  every  portion  of  its  soil  severed  from  the  public  domain. 
DreuxY.  Kennedy,  12  R.  489. 

22.  Where,  before  const.  1845,  an  appeal  was  taken  by  an  attorney  from  a  judgment 
reducing  bis  fee  in  a  syndic*s  tableau,  it  was  held,  under  art.  71,  that  the  court  could  not 
affirm,  increase,  or  reduce  the  allowance,  and  that  the  appeal  must  be  dismissed.  Pan- 
dellj/  V.  Creditors^  1  A.  21.     Supra,  I.  No.  7. 

23.  The  act  16  February,  1842,  §  6,  No.  53,  in  authorizing  parish  judges  to  act  for 
district  judges  in  certain  cases,  excepted  the  districts,  where  the  circuit  system  existed; 
60  (hat  an  order  of  seizure,  issued  by  a  parish  judge  in  an  excepted  district,  was  a  mero 
Dullitj.     Crowley  v.  Copley,  2  A.  330. 

24.  Where  a  court  is  called  upon  to  enforce  a  right,  it  may  avail  itself  of  its  jurisdic- 
tion over  the  person  to  do  justice  relative  to  a  subject-matter  beyond  its  jurisdiction, 
though  hinds  be  affected  by  the  decree.     McDowell  v.  Bead,  3  A.  391. 

25.  Thus  ;  land  in  Mississippi  had  been  conveyed  to  a  garnishee  for  preferred  credi- 
tors by  a  deed  of  trust  executed  here  in  violation  of  our  laws,  as  alleged,  and  to  the  prej- 
adice  of  a  judgment  creditor,  who  attacked  its  validity  by  garnishment.  Beld,  that,  as 
the  responsibility  of  the  gamibhee  to  other  than  the  preferred  creditors  depended  on  the 
legality  of  the  trust,  which  was  drawn  in  question  here,  the  mere  fact,  that  the  judg- 
ment to  be  rendered  might  not  be  efficient  in  the  state  where  the  property  was  situated, 
would  not  authorize  our  courts  in  withholding  their  action  on  the  contract.  But,  as 
nothing  showed  any  sale  by  the  garnishee,  the  case  was  remanded  to  ascertain  that  fact, 
as  one,  necessarily  affecting  the  judgment  to  be  rendered.  lb. ;  Mussina  v.  Ailing,  1 1 
A.  568. 

26.  Our  courts  are  not  to  be  made  handmaids  to  defeat  the  lawful  administration  and 
distribution  of  property  in  other  states.  Where  their  courts  have,  in  any  manner,  ac- 
qaired  jurisdiction  over  the  subject-matter,  and  the  property  has  been  improperly,  or, 
with  a  view  to  defeat  their  action  upon  it,  withdrawn  and  brought  to  this  state,  it  will  be 
prompdy  restored  to  the  sheriff,  administrator,  or  other  party  entitled  to  receive  it 
WingaU  v.  Wheat,  6  A.  239.  Attachment,  VL  (d),  No.  3.  Sequestration,  II.  (e). 
No.  6.  Slaves,  I.  (a).  No.  2.  Succession,  IX.  (b).  No.  14.  Pleading,  I.  (a), 
Nos.  4, 16.  Judgment,  XIII.  No.  24.  Minors,  V.  No.  14.  Execution,  V.  (a),  3), 
E,  No.  18. 

27.  Under  act  28  April,  1853,  §§  6,  14,  No.  229,  reenacted  14  March,  1855,  §§  6, 11, 
Na  255,  the  first  district  court  of  New  Orleans  has  no  jurisdiction  over  a  case,  involving 
the  contest  of  an  election ;  it  cannot  be  regarded  as  a  criminal  case.  State  ex  rel.  Foute 
^*  Judge,  11  A.  187. 

28.  Nor  has  that  court,  under  act  15  March,  1855,  §§  41,  42,  No.  319,  jurisdiction 
over  a  case,  involving  the  contest  of  an  election  to  the  office  of  district  attorney  for  the 
puish  of  Orleans.  Sec.  42  does  not  give  the  court  jurisdiction  over  the  cases,  to  which 
it  refers.     lb. 

29.  The  fact,  that  §  41  of  that  act  expressly  grants  to  that  court  jurisdiction  over  the 
contested  elections  of  certain  officers,  who  are  also  specified  among  others  in  the  follow- 
ing section,  so  far  from  establishing,  that  the  jurisdiction,  to  which  the  former  are  amen- 
able, is  also  to  be  extended  to  the  latter,  leads  to  an  inference  directly  the  reverse.  In' 
dusio  tmius  est  exclusio  aUerius.     lb. 
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30.  The  jarisdiction  of  such  a  court,  which  is  one  of  limited  powers,  mast  be  stricUj 
construed,  and  cannot  be  extended  by  implication,     lb. 

31.  What  a  garnishee  sets  up  by  way  of  defence  to  an  action,  cannot  deprive  the 
court  of  jurisdiction.  Buissan  v.  StacUs,  9  A.  236 ;  GtuHne  v.  N,  O.  OU  Go.,  13  A. 
510.     Appeal,  I.  (a),  2),  Nos.  22,  et  al. 

32.  Plaintiff  formed  with  two  of  the  defendants  a  partnership  to  buy  up  titles  to  lands 
in  Texas,  which  they  were  to  hold  jointly,  and  the  profits  of  which,  when  sold,  they  were 
to  divide  after  payment  of  liabilities.  Lands,  bought  under  this  partnership,  were, 
directly  after  its  formation,  claimed  in  a  suit  against  the  parties  by  a  Spanish  grantee; 
and,  on  plaintiff's  failure  to  contribute  anything  to  the  partnership,  his  partners,  con- 
sidering his  interest  forfeited,  sold  their  titles  to  a  co-defendant,  an  agent  of  the  partoer- 
shipr  in  its  land  speculations.  Thereupon,  plaintiff  sued  defendants  in  Texas,  where 
they  all  resided,  save  one,  who  resided  here,  for  an  account,  and  prayed,  that  the  agent 
in  making  such  purchase  should  be  regarded  as  his  trustee  and  compelled  to  convey  the 
lands  to  him.  Pending  these  suits,  plaintiff,  in  one  of  our  courts,  sued  defendants,  alleg- 
ing that  they  had  combined  to  defraud  him,  and  had  colluded,  in  the  suit  of  the  Spanish 
grantee,  with  the  latter ;  and,  claiming  that  the  agent  should  be  regarded  as  his  trustee, 
prayed  that  defendants  should  be  condemned  to  convey  the  lands  to  him,  or,  in  default 
thereof,  pay  him  damages.  By  a  supplemental  petition  he  prayed  for  an  account,  and 
an  additional  sura,  as  damages  for  defendants'  fraudulent  conspiracy.  •  They  pleaded  to 
the  jurisdiction,  and  the  pendency  of  the  latter  of  the  two  suits  in  Texas,  the  former  of 
which,  during  this  action,  was  gained  by  the  Spanish  grantee.  There  were  also  other 
adverse  claims  set  up  in  Texas  to  the  lands.  Jleld,  that  plaintiff,  who,  on  appeal,  aban- 
doning his  prayer  for  a  conveyance,  claimed  damages  only,  must  be  nonsuited.  Mussina 
Y.AUing,  11  A.  568. 

33.  An  action  to  compel  the  conveyance  of  land  is  a  real  action,  of  whose  nature, 
the  present,  so  far  as  it  partakes,  is  not  within  our  jurisdiction.     C.  P.  4 ;  lb. 

34.  The  indirect  assumption,  by  the  English  court  of  chancery,  of  jurisdiction  touch- 
ing real  property  abroad,  is  generally  limited  to  cases,  where  the  parties,  served  wiih  its 
subpoena^  reside  within  the  jurisdiction,  where  the  land  to  be  affected  is  under  the  domin- 
ion of  the  crown,  and  where,  without  the  interpasition  of  chancery,  there  must  be  a  fail- 
ure of  justice.  But  nothing  authorizes  the  introduction  of  this  —  one  of  the  most  subtle 
doctrines  of  the  English  chancellors  — into  our  simple  system  of  remedies.     lb.  ■ 

35.  It  seems  that  a  court,  without  jurisdiction  of  a  principal  question,  has  none  over 
its  incidents ;  if  it  cannot  decree  a  conveyance,  neither  can  it  award  damages  as  an 
equivalent.  Yet,  conceding  that  the  action  may  be  entertained,  as  if  transitory,  on  the 
simple  demand  for  damages,  in  the  absence  of  means  of  a  conjectural  approach  towards 
their  assessment,  plaintiff  must  be  nonsuited.     3. 

36.  If  defendants'  fraudulent  conspiracy  have  defeated  plaintiff's  partnership  interest, 
his  intrinsic  damages  would  be  his  partnership  investment;  but  he  invested  nothing. 
His  resulting  damages  would  be  the  profits  he  has  lost ;  but  these  would  turn  to  losses, 
if  the  pai*tnership  titles  be  defeated  ;  a  result  probable  from  the  evidence.  These  dis- 
puted titles  to  land  in  Texas  her  courts  must  first  settle,  before  ours  can  reach  the  inci- 
dental question  of  damages,     lb. 

37.  Merrick,  C.  J.  The  uncertainty  of  the  titles  is  so  great,  that  it  precludes,  for 
the  present  at  least,  any  safe  estimate  of  damages,  for  which  the  evidence  is  insufficient 
to  justify  a  decree.     The  nonsuit,  therefore,  receives  my  concurrence.     lb. 

38.  Buchanan,  J.  Whilst  a  petitory  action  by  an  adverse  claimant  was  pending 
against  these  litigants  in  a  competent  court  in  the  state  where  the  land  is  situated, 
plaintiff,  having  cited  his  co-defendants  in  that  action  before  a  Louisiana  tribunal,  now 
demands,  that  the  title  be  here  adjudged  his,  in  the  absence  of  the  adverse  claimant, 
who  might  be,  and,  as  the  result  has  shown,  is,  the  true  owner.  The  action  of  a  court 
in  Texas  cannot  be  thus  forestalled  by  that  of  one  in  Louisiana.     lb. 

39.  Though  a  loss  of  the  land  by  the  Texas  judgment  do  not  exclude  a  claim  in  dam- 
ages for  a  fraud  by  which  the  judgment  was  procured,  yet  there  was  no  such  judgment, 
when  this  suit  was  instituted,  and  so  the  supposed  cause  of  action  had  not  arisen.  Judg- 
ment, y.  (a),  2),  No.  3.  Besides,  it  was  not  alleged  in  the  Texas  suit,  nor  is  it  here, 
that  the  Spanish  title  was  fraudulent ;  it  matters  not  of  what  frauds  defendants  were 
guilty  in  that  suit,  or  in  other  matters,  plaintiff's  eviction  was  damnum  absque  injuria, 
unless  the  Spanish  title  were  inferior  to  that  of  the  partnership.  On  that  point  the 
Texas  judgment  has  concluded  plaintiff;  at  all  events  the  question  is  not  reexaminable 
in  this  court.     2b.  et  Id. 
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40.  The  contesting  of  votes  is  a  judicial  function  only  so  far  as  made  such  by  special 
statute.    Stale  ex  reL  Rousseau  v.  Judge,  18  A.  89.      Mandamus,  I.  (a),  2),  No.  9. 

41.  Though  a  real  action  be  not  maintainable  in  this,  for  lands  situated  in  another, 
state,  jet  a  suit  for  their  proceeds  against  a  defendant,  domiciliated  here,  will  be  enter- 
tained by  our  courts.     Edwards  v.  BaUard,  14  A.  861. 

Sec  Laws,  I-  (a),  No.  6.  Criminal  Law,  II.  Execution,  I.  No.  2 ;  V.  (a),  2), 
Na  10.  Justice  of  the  Peace.  Injunction,  II.  (b),  1),  No.  12;  III.  Jury,  I. 
(c),  No.  13.  Shipping,  I.  Nos.  1, 2.  Public  Lands,  111.  (b),  2),  d  ;  (c),  3)  ;  V.  (c). 
Plbadino,  VI.  (b).     Recusation.    Insolvency,  IV. 

(b)  Federal  Courts. 
For  Aejurisdiction  of  the  federal  courts,  see  Infra,  IV. 

(c)  Supreme   Court. 

1.  The  supreme  court,  from  its  earliest  organization,  has  always  disclaimed  a  super- 
visory control  over  the  inferior  courts,  in  matters  not  incident  to  its  appellate  jurisdic- 
tion ;  and  it  cannot  interfere  with  their  orders  or  interlocutory  judgments,  which  do  not 
work  an  irreparable  injury,  or  involve  matters  which  may  affect  its  appellate  jurisdic- 
tion. 3  M.  42  ;  4  M.  298;  8  L.  80;  11  L.  37;  14  L.  488  ;  15  L.  521 ;  11  R.  285  ; 
9  A.  250.    MANDAMUS,  I.     Prohibition. 

2.  The  supreme  court,  on  dismissal  of  an  appeal,  cannot,  by  mandamus,  order  the 
lower  court  to  execute  its  judgment.     La.  Bank  v.  Hampton,  4  M.  298. 

3.  ArL  790  C.  P.  must  be  considered  in  relation  to  the  constitution,  which  allows  the 
ooart  appellate  jurisdiction  only  ;  and  its  mandates  should  be  confined  to  cases  tending 
to  aid  that  jurisdiction.      Winn  v.  Scott,  2  L.  88. 

4.  The  supreme  court  cannot  constitutionally  do  business  arising  in  the  western  dis- 
trict, whilst  sitting  in  the  eastern.     MiUaudon  v.  Lapice,  2  L.  511. 

5.  Its  jurisdiction  is  limited,  and  the  orders  to  inferior  courts,  authorized  by  the  code 
of  practice,  can  only  issue  in  the  exercise  of  its  appellate  powers.  Baron  v.  Kingdand, 
5  L  379. 

6.  It  will  not,  on  rule,  examine  the  order  of  an  inferior  judge,  refusing  a  mandamus  ; 
it  can  revise  orders  of  inferior  courts  only  by  appeal.     Bayon  v.  New  Orleans,  9  L.  679. 

7.  The  legislature  cannot  vest  in  the  supreme  court  power  to  suspend  notaries  in 
office  for  mal-practices,  for  it  would  be  original  jurisdictioni  Bobouam  v.  Robouam,  12 
L73. 

8.  This  court  cannot  direct  inferior  courts  what  judgments  to  render ;  but  where  it  is 
xherr  duty  to  proceed,  and  take  cognizance  of  a  case,  it  may  so  direct.  It  is  only  in  this 
way  that  it  can  give  effect  to  the  code  of  practice,  and  settle  questions  of 'jurisdiction 
without  a  formal  appeal  in  the  forms  now  established  by  its  provisions.  State  ex  reL 
LaUande  v.  Judge,  14  L.  483. 

d-  llie  court  can  supervise  the  legal  opinions  and  judgments  of  inferior  judges,  but 
eannot  correct  any  intemperate  language  in  which  they  may  be  expressed,  or  the  per- 
gonal deportment  of  the  judges,  while  presiding.     Gove  v.  Breedlove,  5  R.  78. 

10.  The  act  establishing  the  commercial  court  of  New  Orleans,  so  far  as  it  attempts, 
!  4,  to  autliorize  the  supreme  court  to  decide  cases  in  the  first  instance,  and  determine 
nuiters  not  decided  in  the  inferior  court,  is  unconstitutional.  The  supreme  court  cannot 
decide  a  case  not  acted  on  by  the  lower  court.  lb.  Appeal,  IX.  (g),  1),  No.  4.  ik- 
fi^  (fc).  No.  18. 

11.  The  supreme  court  has  no  general  superintending  jurisdiction  over  the  inferior 
courts.  Its  jurisdiction,  in  this  respect,  is  the  same  under  consts.  1812,  1845,  and 
1^2.  The  power  it  exercises  through  writs  of  mandamus,  certiorari,  and  prohibition, 
is  limited  to  cases  in  which  its  exercise  is  incidental  to,  and  in  furtherance  of,  its  appel- 
late jurisdiction.  2  A.  236,  979 ;  3  A.  716  ;  8  A.  92,  288 ;  9  A.  522.  Certiorabi, 
No.  2.    Mandamus,  I.  (a),  3),  No.  12. 

12.  It  is  bouDd  to  exercise  every  power  incident  to  its  appellate  jurisdiction,  or  neces- 
^17  to  enable  it  to  exercise  that  jurisdiction  ;  and,  for  this  purpose,  may  by  mandamus 
order  district  courts  to  proceed  to  the  trial  of  cases  from  which  an  appeal  will  lie.  State 
u  reL  Me  Call  v.  Judge,  5  A.  756. 

13.  The  review  of  a /m>ybrm^  judgment  is  not  the  exercise  of  original  jurisdiction  ; 
sod  the  court  will,  in  its  discretion,  entertain  appeals  from  such  judgments.  When  in- 
volving no  questions  of  fact  and  entered  up  in  good  faith  to  speed  the  trial  of  a  cause  of 
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great  pablfc  importanoe,  the  judgment  will  be  reviewed.     PdUee  Jury  v.  McDonogh^  8 
A.  842  ;  Municipality  No.  Two  v.  Duncan^  2  A.  182. 

14.  Where  a  vacancj  occurs  in  the  office  of  the  liquidator  of  an  insolvent  corpora- 
tion appointed  by  a  lower  court,  the  supreme  court  cannot,  on  appeal,  appoint  a  succes- 
sor ;  it  is  the  province  of  the  inferior  court.     State  v.  OrUam  Nov,  Oo.y  9  A.  40. 

15.  The  jurisdiction  of  the  supreme  court,  conferred  by  the  conatitution,  cannot  be 
impaired  by  the  repeal  of  a  statute.  Knight  \,  Kniyht,  12  A.  59.  Merrick,  CJ^ 
dissenting  in  State  ex  reL  Rousseau  v.  Judge^  13  A.  89. 

16.  Where,  in  an  application  by  a  married  woman,  under  act  15  March,  1855,  No. 
200,  to  be  authorized  to  borrow  money,  it  does  not  appear,  that  the  judge's  refusal  of  a 
certificate  will  cause  her  damage  to  an  amount  over  three  hundred  dollars,  his  action 
cannot  be  revised.     State  ex  rel.  Webb  v.  Judge^  12  A.  405. 

17.  In  such  case,  if  the  duty  of  the  judge  be  judicial,  the  amount  is  not  shovm  to  be 
sufficient  for  appellate  jurisdiction.  If  purely  ministerial,  then  no  direct  appeal  lies  in 
any  contingency.  So  ^that  no  mandamus  can  issue  under  such  circumstances,  to  compel 
the  judge  to  grant  the  certificate.     Jb. 

18.  Consent  of  parties  cannot  authorize  the  court  to  decide  a  cause  not  within  its 
appellate  jurisdiction  ;  that  jurisdiction,  whenever  questionable,  must,  as  the  most  vital 
attribute  of  the  court,  be  settled,  although  overlooked  or  waived  by  the  paities.  John- 
ston v.  Cocke,  12  A.  859.     Supra,  (a),  Ko.  4. 

19.  So,  when  parties  consent,  that  a  cause  be  decided  on  its  merits  on  an  appeal,  re- 
turnable at  a  place  where,  without  such  consent,  it  could  not  be  legally  tried,  and  the 
court,  entertaining  the  appeal,  dismisses  it,  on  the  ground  that  the  judgment  did  not  woii 
an  irreparable  injury,  appellant  cannot  treat  such  decision  as  a  nullity  and  take  another 
appeal  returnable  to  the  place,  to  which  it  would  have  been  originally  returned.    lb. 

20.  Where  the  question  was,  not  whether  one  of  two  distinct  titles,  emanating  from 
the  Spanish  or  French  governments,  should  prevail,  but  which  of  two  parties,  claiming 
under  the  same  original  title,  held  the  better  right,  the  -  territorial  or  supreme  court  had 
jurisdiction,  and  its  judgment  was  res  judicata.     Williams  v.  Ctose^  12  A.  878. 

21.  The  legislative  omission  to  provide  the  mode  of  prosecuting  an  appeal  cannot 
divest  the  supreme  court  of  a  jurisdiction,  conferred  by  a  direct  constitutional  grant 
The  case  is  different,  when,  under  the  constitution,  the  right  of  appeal  is  granted  in  the 
mode  to  be  provided  for  by  the  legislature.     State  v.  Boss,  14  A.  864. 

See  Appeal,  I.  (a).  Criminal  Law,  XVI.  Clerks  op  Court,  II-  No.  1. 
Judgment,  XI.  (c),  Nos.  6,  15. 

(d)  Probate  Courts,  and  Probate  as  distinct  from  Ordinary  Jurisdietiofu 

1)  In  General. 

1.  Probate  courts  have  exclusive  jurisdiction  to  administer  estates,  and  a  forced  sur- 
render cannot  be  ordered  in  a  district  court.     Dupay  v.  Greffin,  1  N.  S.  1^8. 

2.  If  a  case  be  exclusively  cognizable  by  the  probate  court,  an  attorney,  appointed 
by  a  court  of  ordinary  jurisdiction,  cannot  give  it  jurisdiction  by  pleading  informallj. 
Debuys  v.  Yerhy,  1  N.  S.  880. 

3.  If  difierent  causes  of  action  be  alleged,  of  some  of  which  the  probate  court  has 
jurisdiction,  and  of  others  not,  it  should  take  cognizance  of  the  former,  and  reject  the 
latter.     Taylor  v.  Hollander,  4  N.  S.  537.     Supra,  (a),  No.  9. 

4.  The  probate  court  has  exclusive  jurisdiction  to  interdict  for  insanity.  O.  C.  385  ; 
C.  P.  924  ;  Stafford  v.  Staff&rd,  5  N.  S.  136  ;  Segur  v.  Pellerin,  16  L.  63. 

5.  No  proceedings  can  be  had  against  a  vacant  estate,  except  in  the  court  of  probates. 
Poirot  V.  Vesser,  8  N.  S.  595. 

6.  Courts  of  ordinary  jurisdiction  have  cognizance  of  a  suit  for  damages  by  heirs 
against  a  creditor  of  the  succession,  for  having  recorded,  as  a  mortgage  against  them,  a 
judgment  obtained  by  him  against  the  succession.      Waters  v.  Mercier,  4  L.  17. 

7.  If  an  action,  exclusively  cognizable  by  the  probate,  be  brought  in  the  district,  court, 
the  latter  cantu)t  transfer,  but  must  dismiss,  it.     Roman  v.  Roman,  4  L.  203. 

8.  Courts  of  ordinary  jurisdiction  have  cognizance  of  a  suit  against  a  widow  and  her 
minor  children,  and  the  vendees  of  deceased,  to  set  aside  conveyances  as  fraudalent 
Gayoso  v.  Leuns,  4  L.  330. 

9.  Probate  courts,  under  the  late  judiciary  system,  before  const.  1845,  being  of  limited 
jurisdiction,  could  exercise  no  power  but  that  expressly  given,  or  necessary  to  the  exer- 
cise of  their  specified  powers.     Their  jurisdiction  could  not  be  extended,  l:^  implication, 
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to  esses  in  which  the  ordinary  tribunals  afforded  an  adequate  remedy,  and  not  necessarily 
connected  with  the  exercise  of  their  acknowledged  powers.  C.  P.  924,  925 ;  5  L.  26 ; 
15  L  36,  358 ;  7  R.  183  ;  1  A.  276. 

10.  It  is  not  enough  to  allege  that  defendant  is  curator  of  an  estate,  to  give  jurisdic- 
tion to  the  probate  court  of  a  matter  not  in  itself  of  probate  jurisdiction.  Everett  v. 
McKinney^  7  L.  378 ;  Hempken  v.  Ludewig,  12  R.  188. 

11.  Under  the  code  of  1808,  the  district  court  had  jurisdiction,  raiione  matericB,  of 
proceedings  against  a  vacant  estate,  administered  for  the  benefit  of  creditors,  and  could 
legally  appoint  administrators,  etc.,  as  defensors,  against  whom  creditors  might  exercise 
hTpotbecaiy  actions.     PovUney  v.  Cecil,  8  L.  421. 

12.  The  ordinary  or  general  jurisdiction  should  not  be  restricted,  except  by  the  uor 
equiTocal  will  of  the  legislature.     Henry  v.  Keays^  12  L.  214. 

13.  The  act  25  March,  1881,  by  requiring  the  district,  when  the  probate  judge  is  dis- 
qualified  from  acting,  to  appoint  a  notary,  or  justice  of  the  peace,  to  perform  certain 
ministerial  duties  in  relation  to  successions,  does  not  delegate  to  such  notary  or  justice 
anj  judicial  power.  The  confirmation  of  a  natural  tutor,  appointment  of  an  under-tutor, 
and  other  proceedings,  for  the  settlement  of  successions,  are  judicial  acts  which  must  be 
performed  by  the  district  judge.     State  ex  reL  Lahranche  v.  Judge^  12  L.  410. 

14.  The  probate  court  has  no  jurisdiction  of  a  rule  against  a  surety  on  an  appeal 
bond,  in  a  suspensive  appeal  from  a  judgment  in  that  court  Elkins  v.  Berry y  15  L. 
358. 

15.  Until  a  succession,  accepted  with  benefit  of  inventory,  be  administered  upon,  and 
liquidated,  it  must  of  necessity  remain  under  the  control  of  the  probate  court  of  the 
parish  in  which  it  was  opened.     StcUe  ex  reL  GuiUemin  v.  Judge^  17  L.  500. 

16.  A  surviving  partner  will  not,  by  consenting  to  the  appointment  of  experts  by  a 
probate  court  to  examine  the  partnei'ship  books,  so  subject  himself  to  it&  authority  as  to 
preclude  his  right  to  except  to  its  jurisdiction.     GcdJUer  v.  Walshj  1  R.  226. 

17.  The  act  25  March,  1881,  No.  48,  which  provides  for  the  transfer  of  a  suit  to  the 
district,  from  the  probate,  court,  whenever  the  judge  is  disqualified,  does  not  contemplate 
the  transfer  of  all  the  mortuary  proceedings  and  documents.     Ex  parte  Borden^  8  R. 

18.  The  district  court  may  appoint  a  curator,  where  the  probate  judge  is  interested ; 
but  the  papers  relative  to  the  succession  need  not  be  removed  from  their  proper  place  of 
deposit,    lb, 

19.  Heirs  of  a  succession,  which  owes  no  debts,  may  sue  in  a  district  court,  to  compel 
the  transfer  of  stock  owned  by  the  deceased.  Such  a  case  is  not  one  of  those  enumer- 
ated in  arts.  924,  925  C.  P.  as  exclusively  of  probate  jurisdiction.  LePage  v.  N,  0. 
Ga$  Oo^lR.  188. 

Sec  Succi£SSiON,  VIII.  (e),  8)  ;  IX.     Donations.  VI.  (e). 

2)  Uealh  of  Parties  pendente  lite ;  and  Jurisdiction  of  Probate  Courts  inter  sese. 
1*  If  a  party,  who  has  made  a  will  abroad,  die  in  this  state,  the  probate  court  of  the 
parish  where  he  died  has  exclusive  jurisdiction  of  the  execution  of  his  will.     Deshon  v. 
Jenningg^  5  M.  571. 

2.  The  district  court  does  not  lose  jurisdiction  of  a  suit  pending  before  it,  because 
defendant  dies,  if  he  leave  no  property  within  reach  of  the  probate  court.  Lecesne  v. 
Cuttin,  2  N.  S.  475. 

3.  An  order  of  seizure  by  the  parish  court  of  New  Orleans  cannot  be  executed  after 
ihe  debtor^s  death,  though  obtained  during  his  life ;  the  case  will  be  remanded  to  the 
probate  court,  and  the  creditor  have  his  costs  to  the  time  of  the  debtor's  decease.  Jen^ 
kins  V.  Tyler,  3  N.  S.  188. 

4.  AltboQgh  by  arts.  21,  120,  861  C.  P.  actions  do  not  abate  by  the  death  of  parties, 
jet,  when  founded  on  claims  for  money,  they  must  on  defendant's  death  be  cumulated 
with  the  mortaary  proceedings  in  the  court  where  his  succession  is  opened,  and  there 
prosecuted  to  judgment,  unless  admitted  by  the  administrator.  8  N.  S.522  ;  11  L.  860  ; 
3  R.  92  ;  5  R.  2 ;  6  R.  44 ;  6  A.  798.     Attachment,  XL  No.  20. 

5.  Though  no  express  provision  be  made  for  the  transfer  of  such  actions,  the  law  has, 
by  investing  probate  courts  with  jurisdiction,  impliedly  conferred  the  means  necessary  to 
its  exercise.  The  transfer  of  the  record  is  necessary  to  the  exercise  of  the  jurisdic- 
tion,   lb. 

6.  Probate  courts  are  not  wholly  without  jurisdiction,  rctf«on«  materia,  of  a  suit  against 
heirs  to  enforee  execution  of  a  judgment  against  their  ancestor ;  and  if  some  be  minors, 
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though  the  others  might,  perhaps,  be  sued  before  the  ordinary  tribunals,  the  whole  matter 
maj  well  be  submitted  to  the  probate  court.     SkiUman  v.  Lacy,  5  N.  S.  50. 

7.  On  the  division  of  a  parish,  the  former  probate  court  retains  jurisdiction  of  succes- 
sions previously  opened  in  it.     PcUouiUet  v.  PatouiUei^  2  L.  271.     Succession,  I.  (a). 

8.  Where,  pending  a  suit  against  a  partner:«hip  in  a  district  court,  one  of  the  partners 
dies,  leaving  a  vacant  estate,  his  curator  may  be  made  a  party,  and  the  ca«e  continued 
without  transferring  the  portion  of  it  relating  to  the  deceased  to  the  probate  court  PraJH 
V.  Peet,  3  L.  278. 

9.  The  probate  court,  which  had  jurisdiction  at  a  party's  death,  retains  it,  though  no 
proceedings  were  ever  had  in  the  court,  and,  by  a  change  of  the  law  in  the  meantime,  ja- 
risdiction  be  given  to  another  parish.     Forttall  v.  FarstaU,  4  L.  214. 

10.  When  the  m&Htiaria  are  closed,  the  court  is  fancta  officio^  and  a  partition  may 
be  sued  for  in  the  parish  to  which  the  succession  has  been  removed  by  the  testamen- 
tary heirs.     Oanrad  v.  Thruston,  1 1  L.  428. 

11.  Where  defendant  dies  pending  an  attachment  suit  begun  in  the  parish  court  of 
New  Orleans,  its  power  ceases,  and  the  cause  will  be  transferred  to  the  probate  court  for 
the  parish  in  which  the  succession  was  opened.  Oakey  v.  Ducker,  13  L.  878.  Jnfin, 
3),  No.  25. 

12.  When  a  succession  has  been  opened  in  a  particular  parish,  in  which  the  deceased 
left  property,  and  legal  proceedings  have  been  had  in  relation  thereto,  and  an  adminis- 
trator appointed,  it  will  be  presumed  that  jurisdiction  has  rightfully  vested.  Gray  v. 
Sandoz,  16  L.  11. 

18.  A  court  of  ordinary  jurisdiction,  on  plaintiff's  death  pending  suit,  cannot  appoint 
a  curator  to  represent  bis  absent  heirs.  That  power  is  exclusively  in  the  probate  court 
C.  P.  924,  No.  4 ;  McManus  v.  West,  18  L.  41. 

14.  A  probate  court  of  another  parish  than  that,  in  which  a  succession  is  opened,  can- 
not order  payment  of  a  succession  debt,  though  pleaded  in  reconvention  to  an  action  by 
the  administrator.  The  probate  court  of  the  parish,  in  which  it  was  opened,  can  alone 
order  payment     Stanbrotiyh  v.  Garrett,  1  R.  13. 

15.  An  action  against  the  estate  of  a  deceased  administrator,  to  recover  a  balance  due 
the  estate  which  he  administered,  must  be  brought  in  the  probate  court  under  whose 
authority  the  estate  of  such  administrator  is  being  settled,  and  not  in  the  probate  court  in 
which  the  first  succession  was  opened.  TTtomas  v.  Bouryeat,  1  R.  403.  Succession, 
VIII.  (f ),  2),  A,  Nos.  7,  8  ;  8),  b,  No.  9. 

16.  Where  defendant  in  an  action  for  money  dies  pendente  Hte,  if  the  heirs  be  of  age 
and  accept  the  succession  unconditionally,  they  may  be  made  parties,  and  the  suit  must 
be  prosecuted  in  the  ordinary  courts.     Thomas  v.  Cortes,  6  R.  44. 

17.  But  where  the  succession,  not  accepted  purely  and  simply,  is  in  the  hands  of  an 
administrator,  etc.,  probate  courts  alone  can  decide  on  claims  for  money  against  it,  and 
establish  the  rank  of  privileges,  and  mode  of  payment     C.  P.  924 ;  lb. 

18.  An  administrator  is  amenable,  during  his  lifetime,  to  the  court  from  which  he  de- 
rives his  authority ;  but  where  he  dies  without  having  rendered  an  account,  it  can  be 
rendered  only  in  the  probate  court  where  his  own  estate  is  administered.  But  a  claim 
of  his  successor,  acquired  before  his  appointment  against  the  intestate,  must  be  prosecuted 
before  the  court  which  appointed  him.     Thomas  v.  Bouryeat,  6  IL  435. 

19.  Where  a  judgment  is  seized  by  various  creditors,  and  defendant  dies,  his  execu- 
tors cannot  deposit  the  amount  in  court,  and  by  rule  distribute  it  among  the  claimants ; 
the  court,  in  which  defendant's  succession  is  opened,  can  alone  determine  the  rights  and 
privileges  of  such  claimants.     C.  P.  924,  §  13 ;  983  ;  Fieminy  v.  Hiliysbery,  1 1  R.  77. 

20.  Partitions  of  succession  property,  in  which  a  minor  is  interested,  can  only  be  made 
by  the  court  in  which  the  succession  was  opened.  C.  P.  924,  §  14,  1020,  1022;  &f 
parte  Stockman,  1  A.  228. 

21.  The  general  jurisdiction,  vested  in  district  courts  by  const  1845,  makes  no  change 
in  those  articles  of  the  code  of  practice,  which  give  the  court  in  which  the  succession  is 
o|lened  exclusive  jurisdiction  over  the  mortuary  proceedings,  and  those  which  the  code 
requires  to  be  conducted  before  it     Ih, 

22.  Where,  before  const  1845,  defendant  died  pending  an  action  in  a  district  court, 
the  case  was  to  be  sent  to  the  probate  court  in  which  his  succession  was  opened.  A 
judgment  subsequently  rendered  by  the  district  court,  against  the  executor,  who  had  be- 
come a  party,  would  be  without  effect ;  and  no  action  could  be  maintained  against  the 
heirs  on  such  judgment     JRoytlUo  v.  Swift,  4  A.  248. 

23.  Under  const.  1845,  parties  ipterested  may  elect  in  which  of  the  district  courts  of 
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New  Orleans  they  will  open  a  succession  ;  but  when  opened  in  one  of  them,  it  has  the 
same  exclusive  power  over  it  as  the  probate  court  under  the  late  judicial  organization. 
An  action  for  a  debt  due  by  the  succession  can  be  brought  in  no  other  court.  Clement 
V.  Stary^  4  A.  371. 

24.  Where  a  succession  was  opened  in  one  of  those  courts,  a  redhibitory  action  might 
Mill  be  brought  against  it  in  another.  As  a  matter  of  convenience,  suits  against  succes- 
sions should  be  brought  in  the  courts  where  they  are  opened,  or  should  be  removed  there 
OD  defendant's  applicsition.  The  exercise  of  the  jurisdiction  is  a  matter  of  discretion, 
which  presents  no  case  for  appellate  interference.  GouUer  v.  OressweR,  7  A.  367  ;  An- 
denari  v.  Irwin^  6  A.  793. 

25.  Where,  after  rendering  his  account,  which  has  been  homologated,  an  administra- 
tor removes  to  another  parish,  in  which,  on  his  death,  his  own  succession  is  opened,  an 
action  by  the  heirs  of  the  first  succession,  claiming  their  inheritance,  may  be  brought 
against  the  second  in  the  parish  in  which  the  latter  is  opened.  Arts.  988,  1008  C.  P. 
are  inapplicable  to  such  a  case.     GalUan  v.  (7ox,  9  A.  500. 

26.  Where  a  succession  fund  is  under  the  control  of  a  court  of  ordinary  jurisdiction, 
wiiich,  by  a  decree  unreversed,  has  refused  to  part  with  it,  the  probate  court  will  not 
adjudicate  on  its  distribution,  as  on  a  tableau,  but  will  drive  an  applicant  to  proceedings 
in  the  other  court.     Sueeetsion  of  JButterfy,  10  A.  258. 

27.  The  surety  on  an  appeal  bond,  though  the  succession  of  the  principal,  who  has 
died  pending  the  appeal,  be  under  administration  in  the  second  district  court  of  New 
Orieans,  is  amenable  to  the  jurisdiction  of  the  court  by  which  the  judgment  appealed 
from  was  rendered.  Such  a  case  is  not  within  act  15  March,  1855,  §  3,  No.  315. 
Trtmbie  v.  BriehtOy  11  A.  271. 

28.  The  judge  of  the  minor's  domicil  can  alone  appoint  his  tutor,  whose  domicil  then 
becomes  that  of  the  minor.  Where  a  tutor,  appointed  by  one  court,  subsequently  ac- 
quires a  domicil  within  the  jurisdiction  of  another,  the  latter  alone,  and  not  the  former, 
can  remove  him  and  appoint  a  successor.  So,  too,  of  convoking  family  meetings,  ap- 
pointing under-tntors,  and  all  other  matters  relating  to  minors ;  the  judge  having  juris- 
diction is  the  judge  of  the  parish,  where  the  minor,  if  a  resident  of  the  state,  has  his  legal 
domicU.  C.  C.  289 ;  act  18  March,  1809,  §  8,  No.  21 ;  11  A.  24;  12  A.  60 ;  14  A. 
565.    MiNOBS,  I.  (c),  No.  12;  V.  No.  20;  VI.  No.  10.     Domicil,  III. 

29.  Where,  after  the  portion  of  an  old  parish,  embracing  a  testator's  domicil,  is  formed 
into  a  new  parish,  the  will  is  probated  in  the  former,  the  party,  pleading  the  nullity  of 
the  probate  for  want  of  jurisdiction,  must  show  that  the  act,  making  the  division,  had 
been  promulgated  at  the  time  of  probate  in  the  old  parish.  Otherwise  the  court  will 
prRsume  in  favor  of  the  jurisdiction.  Act  15  March,  1855,  §  2,  No.  282 ;  Grraves  v. 
A'iitf,  13  A.  117.    Laws,  I.  (b).  No.  10.     Succession,  I.  (a),  No.  5. 

30.  Under  act  14  Maroh,  1855,  §  11,  No.  255,  the  second  district  court  of  New 
Orleans  has  exclusive  jurisdiction  of  the  administration  of  successions,  claims  against 
which  no  other  district  court  of  the  city  can  entertain.  C.  P.  164;  Smith  v.  AdanUy 
14  A  409. 

3)  Claims  for  Mcntg  6y,  and  agai$M,  SuccessioM,  Minora,  and  Penona  Ahaent,  or  Interdicted, 

1.  The  jurisdiction  of  the  probate  court,  under  act  1805,  No.  13,  extends  over  the 
acts  of  persons  appointed  under  its  authority,  but  it  has  no  jurisdiction  of  suits  between 
third  persons  and  the  estate.    Abat  v.  Songyy  7  M.  276. 

2.  Probate  courts  have  exclusive  jurisdiction  of  all  claims  against  vacant  estates. 
Vigmaud  v.  Ttmnaeourt,  12  M.  229 ;  Scmd^rs  v.  Highland,  2  N.  S.  238. 

3.  They  have  exclusive  jurisdiction  of  claims  for  money  against  successions  adminis- 
tered by  curators,  <Sbc  G.  P.  924,  983 ;  2  N.  S.  287 ;  1  L.  526 ;  10  L.  219 ;  3  B.  92 ; 
5R.2. 

4.  Where  a  curator  sues  the  debtor  of  a  vacant  estate  in  the  district  court,  and  he  sets 
op  claims  against  the  estate  in  compensation^  such  claims  cannot  be  entertained,  but  must 
be  determii^  in  the  probate  court.  Miles  v.  Ford^  2  N.  S.  439 ;  Duncan  v.  Duncan^  14 
L.556;  tfi/ro,  No.  34. 

5.  Creditors  of  an  estate,  accepted  for  minors  with  benefit  of  inventory,  must  prose- 
cute their  claim  in  the  probate,  and  not  the  district,  court.  BaiUio  v.  Wilsofiy  3  N.  S. 
73. 

6.  Heirs  of  foU  age,  who  accept  purely  and  simply,  may  sue  and  be  sued  in  the  proper 
cooris  of  ordinary  jurisdictioo.     .bigrem  v.  Lufrem,  3  N.  S.  371. 

7.  Aa  minors^  administering  with  benefit  of  inventory  by  their  tutors,  cannot  be  di- 
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redly  sued  in  the  district  court  for  succession  debts,  neither  can  they  be  sued  there  in- 
directly by  a  claim  in  reconvention.     Flood  v.  Shamhurgh,  3  N.  S.  622 ;  tn/hx,  No.  34. 

8.  The  district  court  is  not  wholly  without  jurisdiction,  raiione  materiiB^  of  a  suit  against 
the  tutor  and  minor  heirs  for  a  succession  debt,  and  judgment  in  such  case  is  not  abso- 
lutely null ;  so  that  a  purchaser  cannot  enjoin  proceedings  on  the  twelTemonth-bonds 
given  for  property  sold  under  such  judgment.  Tabor  y.  Johnson^  3  N.  S.  674 ;  Eoman 
V.  Romany  4  L.  202. 

9.  Suits  against  tutors  and  curators  of  minors  in  possession  of  the  property,  for  debts 
of  deceased  of  whom  they  are  heirs,  may  be  brought  in  the  courts  of  ordinary  jurisdic- 
tion.    Saunders  v.  Taylor,  6  N.  S.  521 ;  infra,  N(Jp.  31,  32,  33. 

10.  Courts  of  ordinary  jurisdiction  are  not  incompetent  in  suits  against  tutors,  curators, 
and  executors,  in  relation  to  the  administration  of  successions,  ratixme  materuB,  but  ni- 
tione  persona,  and  their  judgments  against  estates  so  administered  are  not  absolutely 
void ;  sales  under  such  judgments  give  title.  6  N.  S.  550 ;  7  N.  S.  378 ;  8  N.  S.  241 ; 
5  L.  355;  8  L.  421.     Possession,  II.  (b),  No.  6. 

11.  Claims  against  an  executor,  for  the  testator's  debts,  are  exclusively  cognizable  in 
the  probate  court,  unless  reparation  be  sought  against  the  executor  personally  for  mal- 
feasance in  his  administration.     Smith  v.  Wilson,  2  L.  256. 

12.  Courts  of  ordinary  jurisdiction  have  no  cognizance  of  suits  against  minors  who  have 
left  the  state  with  their  father  and  natural  tutor,  though  a  curator  ad  hoc  be  named  for 
them  in  the  suit.     Roland  v.  Stephens,  3  L.  485 ;  infra.  No.  21. 

13.  A  probate  court  cannot  give  judgment  for  a  balance  due  an  estate,  which  recon- 
venes ;  it  is  without  jurisdiction  raiione  materice,     Lainhart  v.  Dixon,  4  L.  103. 

14.  Where  some  of  the  heirs  are  minors,  the  succession  must  necessarily  be  accepted 
under  benefit  of  inventory,  and  all  claims  against  it  brought,  an  administrator  having 
been  appointed,  in  the  probate  court.     4  L.  202 ;  10  L.  427  ;  11  L.  360. 

15.  The  court  of  probates  has  no  jurisdiction  of  a  suit  against  the  curator  of  an  absen- 
tee.    Soulie  v,  Soulie,  5  L.  27. 

16.  Where  a  tutrix  has  administered  the  succession  of  her  deceased  husband  in  a  pro- 
bate court,  she  cannot  question  its  jurisdiction  of  a  suit  against  her  for  a  succession  debt 

WaUs  V.  Frazer,  5  L.  385. 

17.  Art  996  C.  P.  applies  to  estates  accepted  absolutely,  or  those  which,  having  been 
administered  by  a  curator,  etc.,  have  come  into  possession  of  the  heirs.  If  they  be  all 
of  age,  and  accept  unconditionally,  they  are  immediately  put  in  possession,  and  are  suable 
before  the  ordinary  tribunals  for  their  virile  portion  of  the  debts,  as  if  contracted  by  them- 
selves,    lb.;  4  R.  20,  412;  7  R.  24;  17  L.  109;  13  L.  379 ;  supra.  No.  6. 

18.  If  some  of  them  be  minors,  the  succession  cannot  be  accepted  by,  nor  for  them, 
but  with  benefit  of  inventory.  When  thus  accepted,  it  cannot  be  administei*ed  partially, 
but  must  be  placed  under  an  administrator,  and  no  part  comes  legally  into  their  posses- 
sion as  heirs,  until  the  administration  be  terminated,  or  a  partition  be  legally  made  among 
them.     lb. 

19.  Until  such  administration  or  partition,  the  estate  must  be  administered  by  the 
probate  court,  in  which  it  was  opened,  and  all  claims  for  money  against  it  must,  under 
arts.  924,  §  13,  and  983  C.  P.,  be  presented  there  for  settlement  C.  C.  1002,  1040, 
1051 ;  C.  P.  992 ;  act  25  March,  1828,  §  13,  No.  83 ;  lb. 

20.  A  court  of  ordinary  jurisdiction  is  the  proper  tribunal  in  which  to  enforce  pay- 
ment of  debts  due  a  succession.     Grubb  v.  Henderson,  6  L.  54 ;  infra.  No.  45. 

21.  Where  a  minor,  with  his  guardian,  resides  out  of  the  state,  but  has  property  within 
it,  he  may  be  sued,  by  attachment,  in  the  district  court,  without  appointing  a  tutor  here, 
through  a  curator  ad  hoc.     Pool  v.  Brooks,  10  L.  18 ;  tupra,  Na  12. 

22.  A  widow  accepting  the  community,  or  intermeddling  so  as  to  render  herself  liable, 
may  be  sued  in  the  ordinary  tribunals.     Cox  v.  Hunter,  10  L.  427. 

23.  Where  creditors  of  an  insolvent  set  up  claims  against  the  estate  of  a  decea^d 
syndic,  alleging  that  property  of  the  debtor  came  into  his  hands  and  remained  unaccounted 
tor,  the  probate  court  must  take  cognizance  of  the  claim,  and  prevent  the  succession  funds 
from  being  paid  over  or  taken  from  its  jurisdiction,  until  the  demand  be  litigated.  Jfc- 
NidU  V.  EUcins,  1 0  L.  590. 

24.  The  succession  of  a  deceased  executor  was  opened  in  the  probate  court  of  New 
Orleans,  and  from  his  succession  the  testator's  heirs  sought  compensation  for  injury  from 
his  neglect  to  account ;  held,  that  it  was  immaterial  whether  any  court  of  the  late  terri- 
tory or  of  this  state  were  ever  seized  of  plaintiff's  testameniaria,  *and  that  the  probate 
court  had  jurisdiction,     Hodge  v.  Dumford,  13  L.  189. 
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25.  All  claims  for  money  must  be  brought  in  the  probate  court  for  the  parish  in  which 
the  saocesssion  was  opened,  whether  the  deceased  were  domiciliated  in  or  out  of  the  state. 
Oaiey  v.  BucJker,  13  L.  378.    SuprOy  2),  No.  1 1 . 

26.  The  probate  court  is  without  jurisdiction,  w^here  a  surviving  partner  of  a  commer- 
cial firm  is  sued  for  a  partnership  debt.     Anderson  v.  BirdsdUy  19  L.  441. 

27.  An  action  for  a  partnership  settlement,  against  a  surviving  partner  and  the  cura- 
tor of  a  deceased  partner,  charged  with  mismanagement  and  i'raud,  is  not  a  claim  for 
money  within  art  924  C.  P.,  and  as  such  exclusively  of  probate  jurisdiction.  The  action 
is  properly  brought  before  a  court  of  ordinary  jurisdiction,  in  which  a  jury  may  pronounce 
OD  the  question  of  fraud.     GaUter  v.  Walsh ^  1  R.  226. 

28.  Where  one  of  two  obligors  on  a  joint  note,  who  must  be  sued  together,  has  died, 
the  action  must  be  brought  before  a  court  of  ordinary  jurisdiction.     lb. 

29.  Art.  996  C.  P.  should,  perhaps,  be  confined  to  heirs  absolute,  or  beneficiary  heirs 
in  possession  of  a  succession  fully  administered.     Porter  v.  Muggah^  3  R.  29. 

30.  But,  where  a  succession  appears  to  have  had  but  few  debts,  and  to  have  been 
partially  administered,  and  been  in  possession  of  the  widow  and  heirs  for  several  years, 
an  action  for  a  debt  due  by  it  is  within  the  ordinary  jurisdiction.     Ih, 

31.  Claims  against  minors,  interdicted  or  absent  pei*sons,  whose  estates  are  adminis- 
tered by  curators,  may  be  recovered  before  the  ordinary  tribunals.  Babin  v.  Dodd,  4  R. 
20;  supra,  No.  9 ;  infra.  No.  41. 

32.  It  is  no  objection  to  such  jurisdiction,  that  probate  courts  have  alone  the  means 
and  right  of  fixing  the  amount  a  tutor  may  allow  for  his  ward's  expenditures.  Proof  of 
the  latter's  means  and  revenue  may  be  adduced  before  either  tribunal,     lb, 

33.  Nor  would  a  judgment,  allowing  the  claim,  interfere  with  the  power  of  the  pro- 
bate court,  when  auditing  the  tutor*s  accounts,  to  reject  such  portion  of  the  judgment  as 
might  be  found  to  exceed  the  minor's  revenue ;  as  the  tutor  would  be  liable  for  his  ille- 
gal acts  or  contracts,  on  which  such  judgment  was  rendered,     lb. 

34.  The  exclusive  jurisdiction  of  the  probate  court,  C.  P.  art.  924,  §  13,  does  not  ex- 
tend to  claims  against  the  succession  set  up  by  reconvention  or  compensation,  or  separate 
actions  by  the  parties  against  each  other,  subsequently  consolidated.  In  such  cases,  the 
ordinary  jurisdiction  will  be  maintained.  The  actions  are  indivisible,  and  must  be  tried 
together  in  the  same  court.     Bayne  v.  Fox,  5  R.  2  ;  infra.  No.  37  ;  siipra,  Nos.  4,  7. 

35.  In  an  action  on  partnership  claims  by  the  representatives  of  the  deceased  partners, 
before  a  district  court,  defendants  cannot  set  up  claims  against  the  partners  individually. 
Uwit  V.  Moore,  9  R.  1 96. 

36.  Such  claims  are  exclusively  cognizable  in  the  court,  where  the  successions  are  in 
ooai^  of  administration.  They  cannot  be  allowed  ex  parte,  in  a  suit  in  which  the  suc- 
ee«8ioa  creditors  are  not  cited,  and  cannot  intervene.     lb, 

37.  The  ordinary  jurisdiction  embraces  claims  against  successions,  pleaded  in  compen- 
sation or  reconvention,  so  far  as  the  conflicting  claims  extinguish  each  other;  but  any 
bahince  due  defendant  must  be  claimed  in  the  probate  court  in  coneurso  with  the  other 
creditors.     Thotnson  v.  Mylne,  1 1  R.  349 ;  supra,  No.  34. 

38.  A  district  court  has  jurisdiction  of  an  action  by  the  executor  of  a  deceased  partner 
against  the  survivor,  for  a  settlement  of  the  partnership.     lb. 

39.  District  courts  have  jurisdiction  of  actions  against  the  curator  of  an  interdicted 
person,  to  recover  claims  against  the  person  interdicted.     Ht/de  v.  Erwin,  1 2  R.  536. 

40.  Pending  an  action  for  money  against  an  administrator,  the  probate  jurisdiction 
cannot  be  divested  by  a  partition  between  the  widow  and  heirs.  They  may  be  substi- 
tuted as  defendants,  the  administrator  being  dismissed,  and  condemned  to  pay  their  re- 
spective portions  of  the  debt.      Womackv.  Wbmack,  2  A.  339. 

41.  A  widow  in  community,  who  took  possession,  was  suable  in  courts  of  ordinary 
jansdiction  before  the  const  1845 ;  and  so  were  the  minor  heirs,  represented  by  their 
tutrix.  Ingram  v.  Richardson,  2  A.  839 ;  supra,  No.  31.  Pleading,  I.  (c),  6),  No. 
32. 

42.  Before  act  18  March,  1820,  No.  73,  fixing  the  jurisdiction  of  probate  courts,  the 
disUrict  courts  bad  jurisdiction,  rations  materia,  of  a  claim  for  money  against  the  sur- 
viving partner  in  community  and  tutrix  of  the  minor  heirs.  Robinett  v.  Compton,  2  A. 
ti46. 

43.  While  that  act  was  in  force,  an  action  in  a  court  of  ordinary  jurisdiction  against  a 
curator,  tutor,  etc.,  must  have  been  dismissed,  if  excepted  to  for  want  of  jurisdiction ; 
but  judgments,  rendered  under  such  circumstances  witbont  exception,  will  not  be  treated 
as  nullities,     lb. ;  supra,  Nos.  2,  8, 10. 
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44.  The  prosecution  of  a  claim  for  money  against  a  succession  is  exclusiveiy  a  probate 
proceeding.     Pcargoud  v.  Breardj  4  A.  517. 

45.  A  curator,  whose  regular  appointment  by  the  second  district  court  of  New 
Orleans  has  never  been  annulled,  and  whose  debt  to  the  estate  is  mentioned  in  the  inven- 
tory, cannot  be  sued  therefor  in  the  fourth  district  court  by  an  executor,  who  subsequently 
qualifies.  The  debt,  like  any  other  asset,  is  chargeable  in  the  account,  which  the  curator 
can.  be  called  upon  to  render  only  in  the  second  district  court  GrtMs  case,  supra,  No. 
20,  refers  to  debts  due  by  persons  other  than  the  curator.  Boyce  v.  Dams,  13  A.  554. 
Succession,  VIII.  (c).  No.  28. 

46.  A  claim  against  a  succession,  in  course  of  administration  in  one  parish,  cannot  be 
enforced  by  enjoining  a  judgment  obtained  by  the  curator  in  another.  C.  P.  164,  §  2; 
924,  §  13 ;  986  ;  Hereford  v.  BabiUy  14  A.  333. 

4)  Partition  and  Possession  of  Estates ;  Settlement  of  the  Community  ;  QuieatUms  of  Title,  ami  NuUky  of 

Wills  and  Judgmettts. 

1.  Any  person  interested  may  sue  in  the  district  court,  to  annul  a  will,  the  execution 
of  which  has  been  ordered  in  the  probate  court.  BouUiemy  v.  Dreux,  10  M.  1 ;  infra, 
No.  24.    Judgment,  XL  (c).  No.  2. 

2.  Probate  and  district  courts  have  concurrent  jurisdiction  of  suits  to  divide  oommu- 
nity  property  between  the  surviving  spouse  and  heirs.  1  N.  S.  370 ;  3  N.  S.  172 ;  7 
N.  S.  470;  9  L.  584;  17  L.  238. 

3.  The  legal  heirs  may  claim  the  whole  estate  from  a  person  whom  they  allege  to 
have  no  title  to  it,  in  a  court  of  ordinary  jurisdiction.  Oram  v.  Ikfarskal,  1  N.  S.  577 ; 
Bradford  v.  Beauchamp,  3  N.  S.  473. 

4.  If  succession  property  be  irregularly  sold,  an  action  of  warranty,  grounded  thereon, 
does  not  belong  to  the  probate  court.     Montamai  v.  Dehon,  2  N.  S.  392. 

5.  Suit  by  a  husband  against  his  wife's  heirs,  to  establish  the  community  debts,  may  be 
brought  in  a  court  of  ordinary  jurisdiction.     BroussardY.  Bernard,  3  N.  S.  37. 

6.  The  probate  court  has  no  jurisdiction,  where  heirs  claim  property  from  those  who 
hold  under  a  title  adverse  to  them  and  their  ancestor.     Harris  v.  McKee,  4  N.  S.  485. 

7.  The  probate  court  has  jurisdiction  of  cases  relating  to  the  putting  into  provisional 
possession  of  the  heirs  of  an  absentee.     Donaldson  v.  Dorset/,  4  N.  S.  509. 

8.  But  if  the  property  be  in  possession  of  a  third  person  claiming  title,  the  probate 
court  cannot  try  the  question  of  title.     lb,;  Overton  y.  Overton,  10  L.  470. 

9.  The  probate  cburt  has  no  jurisdiction,  when  plaintiif  alleges  the  title,  pleaded  by 
defendant,  to  be  simulated  and  fraudulent,  in  an  action  to  divide  the  property  of  their 
common  mother.     Beels  v.  Knight,  5  N.  S.  1 0. 

10.  Probate  courts  cannot  try  titles  to  real  estate  and  slaves,  and  decide  directly  on 
their  validity ;  but  when  the  question  of  title  arises  collaterally,  and  its  examination  is 
necessary  to  arrive  at  a  correct  conclusion  in  matters  of  which  it  has  jurisdiction,  it  must 
necessarily  take  cognizance  of  such  title.  Quando  lex  cdiquid  coneedit,  concedere  videtur 
et  id,  per  quod  devenitur  ad  iUud,  /5.  /  5  N.  S.  217 ;  6  N.  S.  305 ;  7  L.  378 ;  12  L. 
214;  14  L.  177;  15  L.  455;  17  L.238;  3  R.  100 ;  4  R.  1G5,  278,290;  8  R.  488;  3 
A.  582. 

11.  Probate  courts  have  jurisdiction  of  a  claim  by  a  wife  against  her  husband's  execu- 
tors, for  half  the  succession.     Cole  v.  CoUy.  7  N.  S.  42. 

12.  Courts  of  ordinary  jurisdiction  can  entertain  a  suit  of  partition  by  heirs  against  a 
co-heir,  appointed  executor  in  another  state  and  removing  ii^to  this  with  property  of  the 
succession.     Singletary  v.  Singletary,  7  N.  S.  159. 

13.  The  probate  jurisdiction,  exclusive  in  cases  of  partition  by  the  code  of  practice, 
was  rendered  concurrent  only  by  act  1825,  No.  71,  after  the  approbation  of  that  code  by 
the  governor,  though  before  its  promulgation.     Gosselin  v.  GosseUn,  7  N.  S.  470. 

14.  Under  arts.  608,  616  C.  P.,  a  probate  court  has  jurisdiction  to  annul  its  own  de- 
crees, though  the  controversy  involve  title  to  immovables.  Harty  v.  Harty,  8  N.  S.  520 ; 
Darse  v.  Leawnont,  5  R.  284.    Judgment,  XI.  (c). 

15.  An  action  to  annul  an  administrator's  appointment  mast  be  brought  in  the  court, 
by  which  it  was  made.     McComhs  v.  Dunbar^  1  L.  21 ;   Graham  v.  GHwrn,  14  L.  150. 

16.  Probate  courts  have  no  jurisdiction  of  a  suit  by  one  co-heir  against  another,  claim- 
ing indemnity,  because  he  has  discovered  that  he  has  no  legal  title  to  the  property  fallen 
to  his  share  in  a  partition.     Palmer  v.  Palmer,  1  L.  100. 

17.  Nor  of  a  suit  against  third  persons  to  recover  succession  property  fallen  into  their 
hands.     CasaTiova  v.  Acosta,.!  L.  183 ;  Lesassier  v.  Lssassier,  15  L.  55. 
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18.  Nor  of  a  suit  to  set  aside  a  former  settlement  of  an  estate,  or  conveyances  on  the 
groDod  of  fraud  and  simulation.     Benoit  v.  Jlehert,  1  L.  215. 

19.  Nor  of  a  suit,  alleging  that  defendant  holds  under  a  will  and  confirmatory  act 
which  plaintiff  seeks  to  set  aside.     Sharp  v.  Knox,  2  L.  26. 

20.  One  heir  may  sue  another  in  a  court  of  ordinary  jurisdiction,  to  set  aside  a  con- 
veyance to  him  by  their  ancestor,  who,  it  is  alleged,  died  without  property ;  for,  in  that 
case,  there  is  nothing  on  which  the  probate  court  could  act.     Benoit  v.  Benoit,  3  L.  223. 

21.  A  probate  court  has  no  jurisdiction  of  a  petition  praying  that  defendant  be 
ordered  to  make  a  conveyance  of  land,  though  there  be  likewise  a  prayer  for  a  penalty, 
if  he  do  not.     Rhodes  v.  Rhodes,  3  L.  310. 

22.  Nor  of  an  intervention  in  a  partition  suit  by  a  tutrix,  praying,  that  minors  be  rec- 
ognized as  owners  of  a  slave  in  dispute.     Curtis  v.  Curtis,  3.L.  514. 

23.  Whenever  the  validity  of  a  will  is  put  at  issue  afler  it  has  been  admitted  to  pro- 
bate and  ordered  to  be  executed,  or  at  the  time  an  application  therefor  is  made,  but 
before  the  heirs  or  legatees  take  possession  under  it,  probate  courts  alone  can  declare 
it  void,  or  say  it  shall  not  be  executed.  C.  P.  924,  §  1 ;  Lewis  v.  Lewis,  5  L.  387  ; 
Rdhert  V.  AUier,  17  L.  4;  Succession  of  Duplessis^  10  R.  193. 

24.  But  an  action  of  revendication  by  the  legal,  against  the  testamentary,  heir,  or 
uQiversal  legatee,  in  possession,  who  sets  up  the  will  as  his  title,  must  be  brought  in  the 
district  courts  which  must  necessarily  decide  on  its  validity,  lb.  ;  supra,  Nos.  1,  14 ; 
infra.  No.  38. 

25.  The  act  1825,  No.  71,  giving  the  district  court  jurisdiction  of  all  suits  for  the  par- 
tition or  sale  of  any  property  within  its  limits,  does  not  oust  the  probate  jurisdiction 
where  the  property  to  be  divided  is  owned  by  co-heirs,  some  of  whom  are  non-resident 
minors.     Hooke  v.  Hooke,  6  L.  428. 

26.  The  probate  court  will  not  entertain  a  suit  against  the  curator  of  an  estate  for 
property  alleged  to  have  been  irregularly  sold,  especially  when  the  purchasers  are  not 
parties.    Everett  v.  McKinney,  7  L.  378.     Pleading,  1.  (c),  6),  No.  4. 

27.  An  heir,  to  sue  for  property,  which  he  claims  as  such,  is  not  obliged  first  to  resort 
to  a  probate  court  to  establish  his  heirship.     lb. 

2S.  Where  the  legitimate  heirs  allege  that  a  natural  son,  apparently  a  vendee,  is  but 
a  donee  in  disguise,  the  probate  court  may  inquire  collaterally  into  the  sale,  to  ascertain 
if  the  property  is  to  be  included  in  the  partition  of  the  whole  estate.  Mc  Caleb  v. 
McCain,  8  L.  466. 

29.  The  district  court  has  jurisdiction  in  an  action  of  partition  against  a  succession  for 
two  objects ;  first,  to  determine  the  rights  of  the  parties  to  the  property  ;  and,  second,  to 
decree  a  partition  between  them.     Rhodes  v.  Rhodes^  10  L.  90. 

30.  The  probate  court  is  without  jurisdiction  of  a  claim  to  a  succession*  under  a  con- 
tract    Overton  v.  Overton,  10  L.  470. 

31.  Where  heirs  demand  that  a  lot  in  possession  of  an  adverse  claimant  be  placed 
on  the  inventory,  and  he  is  made  party  to  the  proceedings,  the  probate  court  has  no 
jurisdiction  as  to  him.     Lavigne  v.  Chalambert,  11  L.  18. 

32.  Probate  jurisdiction  is  limited  to  claims  against  successions  for  money  ;  all  claims 
for  real  property  belong  to  the  ordinary  courts.     ODonogan  v.  Knox,  11  L.  388. 

33.  Courts  of  ordinary  jurisdiction,  in  actions  of  revendication,  must  of  necessity  pro- 
nounce on  the  validity  of  a  will,  under  which  the  property  is  held,  and  which  plaintiff 
attacks,  or  defendant  sets  up  as  his  title.  lb.;  Trahan  v.  Ardauin,  11  L.  393;  Ra^ 
chalv.  Raehaly  1  R.  115 ;  Dunn  v.  Kenney,  11  R.  249. 

34.  The  district  court  may  ordain  and  regukite  a  partition  at  the  suit  of  a  co-proprie- 
tor, holding  by  another  title  than  that  of  hereditary  succession.  Henry  v.  Keays,  12  L. 
214. 

35.  It  has  jurisdiction  of  a  suit  between  co-heirs  and  joint  owners  of  full  age,  to  divide 
immovables  partly  inherited,  and  partly  claimed  by  donation  from  a  co-heir  to  plain- 
tiff,   lb. 

36.  An  action  merely  to  annul  a  judgment  must  be  brought  in  the  court  which  pro- 
nounced it ;  bat  one  to  annul,  not  merely  a  judgment  of  partition  in  the  probate  court, 
bat  the  partition  itself,  for  fraud  and  collusion,  in  order  to  reach  the  property,  must  be 
brought  in  the  district  court.  Qark  v.  Christine,  12  L.  394 ;  Trichel  v.  Bordelon,  9  R. 
191 ;  Fennes9$f  v.  GcnsouUn,  11  L.  419. 

37.  Where  plaintiff  claims  under  her  marriage  contract  immovable  property  of  her 
husband's  administrator,  the  probate  court  has  no  jurisdiction.  Keer  v.  Keer,  14  L. 
177. 
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88.  The  jurisdiction  of  the  probate  court,  as  defined  bj  art.  924,  No.  14,  C.  P.,  ia 
limited  to  pailitions  of  successions,  which  are  (he  peculiar  objects  of  that  court.  Gordon 
V.  Dick^  15  L.  33.     But  see  Craighead  v.  Hynes,  2  A.  150. 

89.  A  minor  cannot  sue  his  tutor's  vendee  in  the  probate  court  to  annul  its  proceed- 
ings, releasing  his  general  mortgage.     Lesassier  v.  Lescusiery  15  L.  55. 

40.  Where,  in  an  action  of  partition  between  co-heirs  of  the  same  mother,  third  persona 
intervene,  claiming  half  the  property  as  heirs  of  the  father,  the  probate  court  has  no  juris- 
diction of  the  question  of  title,  the  contest  being  between  two  sets  of  heirs  claiming  under 
different  ancestors.     Badon  v.  Fouchery  15  L.  455. 

41.  Property  in  possession  of  a  co-heir's  vendee  cannot  be  brought  into  partition ; 
and  the  probate  court  cannot  inquire  into  the  validity  of  his  title,  who,  though  he 
acquire  no  greater  right  than  that  of  his  vendor,  still  does  not  hold  as  heir.  Kemp  v. 
Kemp,  15  L.  517. 

42.  Where  the  husband  seeks  to  recover  property  as  his  part  of  the  community  from 
his  wife's  heirs,  who  are  in  actual  possession  under  her  will,  his  suit,  though  in  the  form 
of  an  action  of  partition,  involves  a  question  of  title,  and  the  probate  court  is  without 
jurisdiction.     Breau  v.  Landry^  16  L.  89. 

48.  Questions  as  to  the  extent  of  a  testamentary  disposition,  or  the  portion  of  which  a 
testatrix  may  legally  dispose,  are  exclusively  of  probate  jurisdiction.  C.  P.  924,  §14; 
1022;  RoheH  v.  Allier,  17  L.  4. 

44.  The  probate  court  has  jurisdiction  to  liquidate  the  community  between  husband 
and  wife,  and  divide  the  residue.     Lawsan  v.  Ripley,  17  L.  238. 

45.  Where,  in  an  action  against  a  curator  for  the  amount  of  notes  executed  by  the 
deceased,  tide  to  them  is  set  up  by  a  third  party,  the  probate  court  will  decide  who  is 
the  real  cn*ditor.     Succession  of  Goodrich,  3  R.  100  ;  infra,  No.  58. 

46.  Courts  of  ordinary  jurisdiction  have  exclusive  cognizance  of  actions  to  aimul  a 
partition  of  slaves  made  among  heirs.     Clark  v.  Christine,  4  R.  196. 

47.  Probate,  have  concurrent  jurisdiction  with  district,  courts,  of  an  action  by  the 
heir  for  the  settlement  and  partition  of  the  community  between  husband  and  wife,  after 
dissolution  by  the  latter's  death ;  and  the  circumstance  of  defendant's  denying  plaintifTs 
heirship,  And  alleging  himself  to  be  the  heir,  can  in  no  manner  change  the  nature  of  the 
action,  so  as  to  oust  the  jurisdiction.     Bahin  v.  Nolan,  4  R.  278. 

48.  The  fact,  in  such  case,  that  plaintiff's  right  to  inherit  must  be  determined  before 
examining  the  issues  relative  to  the  liquidation  of  the  community,  cannot  affect  the  juris^ 
diction,  which  must  be  determined  by  the  nature,  and  not  the  validity,  of  plaintiff's 
claim.     lh» 

49.  Probate  jurisdiction  is  lost  by  a  decree  putting  the  testamentary  heir  in  posses- 
sion ;  and  the*  legal*  heir,  claiming  the  property,  must  proceed  before  a  district  court 
Layre  v.  Pasco,  5  R.  9. 

50.  Nor  is  it  requisite,  before  instituting  such  action,  that  the  claimant  be  recognized 
as  heir  by  the  probate  court ;  this  is  only  required  while  the  succession  is  under  super- 
vision of  the  court,  by  which  the  executor,  etc,  was  appointed,     lb. 

51.  Petitory  actions,  or  actions  of  revendication,  even  against  successions,  must  be 
brought  before  the  ordinary  tribunals.     C.  P.  983;  Barnes  v.  Gaines,  5  R.  814. 

52.  A  probate  court  has  no  jurisdiction  of  matters  arising  after  dissolution  of  the 
community  between  the  survivor  and  heirs,  particularly  of  such  as  result  from  a  party's 
obligations  as  negotiorum  gestor.  Babin  v.  Nolan,  6  R.  508  ;  Stewart  v.  Ptekard^  10 
R  18. 

58.  A  probate  judgment  homologating  proceedings  of  a  family  meeting,  and  ordering 
property  of  minors  to  be  mortgaged,  cannot  be  directly  annulled  in  a  district  court.  The 
action  must  be  before  the  probate  court.     Rhodes  v.  Union  Bank,  7  R.  68. 

54.  Plaintiff,  claiming  with  minors  under  the  bequest  of  a  common  ancestor,  may  sue 
their  tutor  for  a  partition  in  the  probate  court.     Penny  v.  Christmas,  7  R.  481. 

55.  Where  a  curator  claims  in  his  account  damages  for  an  eviction  from  land  sold 
to  him  by  the  deceased,  the  allowance  of  which  is  opposed  by  the  heirs,  the  probate 
court  has  jurisdiction  of  the  questions  of  warranty,  eviction,  and  damage.  Succeuion  of 
Dumford,  8  R.  488. 

56.  Probate  courts,  before  const.  1845,  had  jurisdiction  of  actions  of  partition  of  suc- 
cession property,  and  power  to  determine  questions  of  title  to  real  estate  arising  therein, 
either  directly  or  indirectly.  C.  P.  1022  ;  C.  C.  1250, 1804;  stat.  27  March,  1843,  §  3, 
No.  71 ;  Mayo  v.  Stroud,  12  R.  105 ;  Pierce  v.  Pierce,  2  A.  829. 

57.  Probate  courts  cannot  determine  whether  real  property,  not  included  in  the  inv^i- 
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torj,  bat  dahned  bj  the  caraitor,  belong  to  the  succession.    They  cannot  inquire  directly 
into  the  title  of  real  estate.    Hemken  ▼.  Ludewig^  12  R.  188. 

58.  In  an  action  in  a  probate  court  against  a  curator,  to  enforce  payment  of  mortgage 
notes,  third  persons  cannot  intervene,  claiming  title  to  the  notes  and  the  proceeds  of  the 
mortgaged  property.  The  question  of  the  ownership  of  the  claim  is  immaterial  in  ascer- 
taining the  amount  due  by  the  succession,  and  so  cannot  be  determined  by  the  court 
Erwin  v.  Lawry^  1  A.  276 ;  suprcL^  No.  45. 

59.  Under  the  late  judicial  system,  probate  courts  had  jurisdiction  in  all  partition  suits 
in  which  minors  were  concerned.  Sec.  14,  art.  924  C.  P.  is  not  confined  to  the  parti- 
tion of  saccessions.     Craighead  y.  ffgnesj  2  A.  150. 

See  Succession,  IX.  (b).    Minors,  III.  (g),  2). 

5)  AccounU  6y  Tulon,  Adminiitraton,  etc, ;  their  Liability,  and  that  of  their  Official  Sureties, 

1.  Before  act  1820,  No.  73,  the  probate  court  had  power  to  order  an  executor  to 
seoount,  and  enforce  obedience  by  attachment     Casanovichi  v.  Debon,  10  M.  11. 

2.  The  district  court  has  jurisdiction  of  a  suit  against  beneficiary  heirs,  to  make 
them  personally  responsible  for  an  alleged  breach  of  duty  in  administering  the  estate. 
MaiHn  t.  Martin^  3  N.  S.  48. 

3.  So,  too,  of  a  suit  to  recover  the  penalty  in  a  curator's  bond  from  him  and  his  sure^ 
ij.    Ik;  5L.  323;  8  L.  211 ;  10  L.  28. 

4.  A  curator  or  beneficiary  heir,  who,  before  act  1820,  has  been  ordered  by  the  pro- 
bate court  to  pay  a  debt  after  a  classification,  may  be  sued  in  the  district  court,  and,  by 
hi$  failure  to  comply  with  an  order  against  him  in  his  representative  capacity,  makes 
himself  responsible  personally.      Waters  v.  Wilson^  3  N.  S.  139. 

5.  The  probate  court  has  no  jurisdiction  of  a  suit  against  a  curator,  who  is  functus 
ofidoy  for  the  mismanagement  of  the  estate.    Johnson  v.  Brown,  3  N.  S.  601. 

&  The  probate  court  retains  jurisdiction  to  compel  an  insolvent  executor  to  deliver 
Dp  succession  property  in  his  hands.     Tai/lor  v.  Hollander,  4  N.  8.  535. 

7.  fiut  not  where  judgment  is  demanded  against  him  personally  for  a  sum  of  money. 
lb, 

8.  Probate  courts  are  without  jurisdiction  to  render  a  curatrix  personally  liable  for 
soceession  debts  for  mal-administration.  Even  a  suit  on  the  bond,  against  her  and  her 
sureties  individually,  must  be  brought  in  a  district  court  BatUio  v.  Wilsony  5  N.  S. 
217 ;  Bemken  v.  Ludewig,  12  R.  188 ;  Cox  v.  Bunter,  10  L.  427. 

9.  Probate  courts  have  no  jurisdiction  of  a  suit  against  an  executor,  who  has  indorsed 
a  note  due  the  estate.     Flower  v.  Swift,  5  N.  S.  529. 

10.  A  probate  court  has  exclusive  jurisdiction  to  compel  tutors  and  curators  of  minors 
to  acoNinL     Bisai  v.  Ponmmy,  6  N.  S.  212  ;  Balsineur  v.  BiUs,  7  N.  S.  106. 

11.  So,  too,  of  a  suit  by  a  minor  against  his  tutor,  for  delivery  of  property  held  by 
the  iaUer  as  tutor.     Brooks  v.  Pool,  8  N.  S.  665. 

12.  It  has  no  jurisdiction  of  a  suit  against  an  intermeddler,  as  an  administrator  de  son 
(ori,  for  waste.     McDonough  v.  Spraggins,  1  L.  63. 

13.  A  probate  judge,  if  a  curator,  cannot  try  a  cause  against  himself;  yet  his  court 
has  exclusive  jurisdiction  to  compel  an  account ;  this,  then,  is  a  casus  omissus.  Humr 
pkregs  v.  King,  2  L.  52. 

14.  A  probate  court  has  no  jurisdiction  of  a  suit  against  an  executor  for  succession 
property  illegally  sold  by  him.    BoqueUe  v.  Donnet,  2  L.  194. 

15.  An  heir,  appointed  his  co-heirs'  attorney  to  sell  part  of  the  estate  and  account  for 
the  proceeds,  may  be  compelled  by  one  of  them  in  a  district  court  to  account  and  pay 
plaiotiff't  portion  of  proceeds.    Bronctugh  v.  Boudcs,  3  L.  124. 

16.  A  curator  can  compel  his  predecessor  to  account  in  damages  for  mal-administra- 
tion  jn  the  probate  court  only.    FHnt  v.  Wells,  14  Lw  538. 

17.  The  district  court  has  jurisdiction,  rations  maiericB,  to  establish  a  minor's  claim 
against  his  tutor ;  and,  if  no  personal  objection  be  raised,  the  judgment  is  valid,  even 
against  third  persons,  there  being  no  charge  of  collusion.  Weinprender  v.  Creditors^  5 
L.  355 ;  Tbfer  v.  Johnson,  8  N.  S.  674.     Eyidence,  XXII.  (d).  No.  3. 

18.  The  probate  court  has  jurisdiction  to  compel  an  absent  tutor  to  account,  and  to  ap- 
point a  curator  ad  hoe  to  defend  him.  Moore  v.  MchoUs,  5  L.  488.  Attachment, 
U.  (a).  No.  5. 

19.  But  not  of  a  suit  against  an  executor  for  damages  for  his  mal-administration.  Sirtt 
V.  Ifyie,  6  L.  451. 

20.  Nor  of  a  tait  by  hein  against  an  ezecotor  for  money  received  from  the  socoessioD 
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of  the  testatoi^s  predeceased  brother ;  as  negotiorum  gegtor^  the  executor  is  accountable 
for  such  money  only  in  an  ordinary  court.     Kemp  v.  Kemp,  11  L.  22. 

21.  In  a  suit  by  heirs  against  executors,  requiring  them  to  pay  over  the  funds,  the  tes- 
tator's widow  in  community  cannot  be  made  a  party.  The  probate  court  is  without  juris- 
diction when  she  presents  no  claim  against  the  succession,  as  heir  or  otherwise.    3, 

22.  An  administratrix  cannot  be  legally  called  on  to  pay  any  debt  of  the  succession, 
except  before  the  probate  court.     Ferrari  v.  Lambeth,  1 1  L.  108. 

23.  When  an  executor  receives  money  from  his  co-executor,  or  applies  it  improperlj 
to  his  own  use,  it  is,  in  law,  money  of  the  estate  in  his  hands  as  executor,  and  he  is  ac- 
countable in  the  probate  court  therefor,  as  if  never  so  applied.  Baldmn  v.  Ccerldon,  15 
L.  394. 

24.  A  suit  against  a  curatrix  and  her  sureties,  to  recover  from  her,  de  bonis  proprix$^ 
a  sum  credited  on  an  homologated  tableau,  and  which  she  has  been  ordered  to  pay,  mast 
be  brought  in  a  district  court.     Brown  v.  Gvnning,  16  L.  238. 

25.  The  probate  court  has  jurisdiction. of  a  claim  on  a  note,  made  by  a  tutor  in  favor 
of  the  husband,  for  a  balance  due  the  wife.     Tkibodeaux  v.  Thxbodeaudb,  19  L.  439. 

26.  An  action  to  recover  payments  to  an  executor,  for  commissions  illegally  allowed, 
may  be  brought  against  him  individually  in  a  district  court  Defendant  is  no  longer  exec- 
utor, nor  is  he  sued  as  such.     Baldwin  v.  Carleton,  2  R.  54. 

27.  The  probate  court  may  compel  an  administratrix  to  account  to  the  heirs  or  credit- 
ors, for  any  property  she  has  legally  received  as  such  ;  but  where  she  takes  posse^on 
of  property  not  belonging  to  the  succession,  and  claimed  by  another,  it  has  no  jurisdio- 
tion  of  any  action  to  recover  the  property,  or  damages  for  its  detention ;  tior  can  juris- 
diction be  given  indirectly,  by  a  demand  for  an  account.  Lawrence  v.  Guice,  9  B. 
219. 

28.  A  probate  court  has  jurisdiction  to  compel  a  tutor  to  account,  any  time  before  his 
discharge ;  and  this,  though  the  petition  allege  that  the  tutor,  in  collusion  with  the  under- 
tutor,  had  been  permitted  to  resign  without  rendering  an  account.  White  v.  Chaney,  2 
A.  277. 

29.  The  surety  of  an  administrator,  who  answers  to  the  merits,  when  sued  before  the 
district  court  of  his  doraicil,  instead  of  the  court  in  which  the  succession  has  been  opened, 
cannot  object  to  the  former's  jurisdiction,  which  is  not  impaired,  roHone  materiit,  by  act 
16  March,  1842,  §  6,  No.  120.     Ferguson  v.  Glaze,  10  A.  635. 

See  Attachment,  II.  (a).  No.  5.  Insolvency,  XII.  (a),  Nos.  11, 12.  Pleading, 
II.  (a).  No.  10.    Succession,  IX.  (b). 

6)  Succession  Sales, 

1.  A  probate  court  has  jurisdiction  to  compel  purchasers  at  a  sale  made  by  its  order 
to  complete  their  contract,  by  affixing  their  signatures  and  giving  their  notes.  Ragtui  v. 
Barron,  6  N.  S.  660 ;  Leiois  v.  CcLsenave,  6  L.  440. 

2.  To  set  aside  an  administrator's  sale,  on  the  ground  of  the  illegality  of  his  appoint- 
ment, two  suits  are  necessary ;  one,  to  set  aside  the  appointment,  of  which  the  probate 
court  alone  has  jurisdiction  ;  and,  a  second,  for  the  property,  against  the  purchaser  in  a 
district  court.     Mc  Combs  v.  Dunbar,  3  L.  520. 

3.  A  third  person's  illegal  possession  of  succession  property  does  not  deprive  the  pro- 
bate court  of  its  jurisdiction  to  regulate  the  sale  of  it  as  belonging  to  a  succession  in  the 
course  of  administration.     Mercier  v.  Sterlin,  5  L.  474. 

4.  The  district  court  has  no  jurisdiction  of  a  suit  to  annul  a  sale  made  by  the  probate 
court.     Graham  v.  Fogleman,  14  L.  146. 

5.  The  probate  court  is  without  jurisdiction  in  an  action  a  la  foUe  enehere,  by  one  co- 
proprietor  of  a  succession  against  another,  to  have  property,  purchased  by  the  latter  at  a 
probate  sale  provoked  by  them  jointly,  sold  at  the  purchaser's  risk.  Bray  v.  Bra^  16 
L.  352. 

6.  An  action  for  the  price  of  succession  property,  purchased  by  a  stranger,  most  be 
brought  before  a  court  of  ordinary  jurisdiction.  Aliter,  where  a  legatee  and  bniversal 
heir  seeks,  under  C.  C.  1265,  to  retain  the  price  until  his  share  be  fixed  by  a  partition. 
Succession  of  Carraiy,  3  R.  349. 

7.  The  rights  of  a  co-heir  under  art.  1265  C.  C.  must  be  settled  contradictorily  with 
the  other  heirs,  under  the  direction  of  the  probate  court,  whose  decree  must  ^j.  the  por- 
tion coming  to  each.  Until  this  be  done,  the  purchaser  retains  the  price  as  a  kind  of  de- 
posit, subject  to  the  decision  of  the  court,  which  must  determine  what  he  is  to  pay  over. 
The  court,  making  the  decree,  must  have  authority  to  enforce  obedience  to  it    lb- 
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8.  Nollities  anterior  to,  and  in,  the  decree  of  a  succession  sale,  can  be  attacked  onlj  in 
the  court  by  which  such  decree  was  rendered.  C.  P.  608.  But  where  the  nullitj  arises 
after  the  order  of  sale,  and  in  the  practices  of  an  administrator,  who  purchases  at  such 
sale  through  a  partj  interposed,  an  action  to  annul  the  sale  maj  be  brought  against  the 
administrator  at  his  domicil.'  Woods  v.  WoodSy  13  A.  189.  Infra,  (e).  No.  16;  IV. 
(a),  Na  9. 

See  Suproj  4),  No.  26.     Sucoessiok,  VIII.  (e). 

(e)    City,  Commercial,  and  Parish  Courts  of  New  Orleans. 

1.  The  parish  court  had  the  same  jurisdiction  in  the  parish  of  Orleans  as  to  insolvent 
proceedings,  as  the  superior  court  of  the  territory.     Cox  v.  Zeringue,  4  M.  262. 

2.  An  averment,  that  the  cause  of  action  arose  at  the  bayou  St.  John,  is  a  sufficient 
allegation  that  it  arose  in  the  jurisdiction  of  the  parish  court.  Delisle  v.  Gaines,  4  M. 
670. 

3.  The  parish  court  had  no  jurisdiction  of  a  claim  founded  on  a  judgment  rendered  in 
the  state  of  Alabama.    Johnson  v.  Dunwoody,  6  M.  9. 

4  The  parish  court  bad  jurisdiction  of  such  actions  only  as  arose  on  contracts  or  torts 
originating  in  the  parish.     Breedlave  v.  J^tcher,  7  M.  558. 

5.  Where  defendant,  obtaining  possession  of  money,  to  which  plaintiff  was  entitled, 
out  of  the  parish  of  Orleans,  deposited  it  in  a  bank  in  New  Orleans,  and  refused  to  pay  ; 
hd(i,  that  the  parish  court  had  jurisdiction.      Coit  v.  Jennings,  8  M.  167. 

6.  Where  judgment  was  rendered  by  the  court  of  the  first  judicial  district,  its  execu- 
tioo  could  not  be  obtained  by  resorting  to  executory  process  in  the  parish  court,  the  two 
courts  possessing  the  same  jurisdiction  in  the  same  territorial  limits.  N.  0.  Canal  Co. 
V.  Copeland,  12  L.  34. 

7.  The  city  court  was  without  power  to  grant  executory  process,  especially  when  the 
object  to  be  seized  was  beyond  the  limits  of  the  city.  C.  P.  61 ;  act  1838,  No.  62; 
Elwyn  V.  Jackson,  14  L.  411. 

8.  The  parish  court  had  jurisdiction  of  a  suit  for  the  liquidation  and  partition  of  part- 
oership  property,  either  in  kind,  or  by  licitation,  even  when  some  of  the  partners  were 
dead,  and  their  estates  in  course  of  administration.     Gordon  v.  Dick,  15  L.  33. 

9.  The  parish  court  had,  with  the  first  judicial  district  court,  in  all  cases  within  the 
parish  of  Orleans,  concurrent  jurisdiction,  extending  to  all  suits  for  partition  of  property 
held  in  common,  even  if  any  or  all  the  defendants  were  minors  or  persons  residing  out 
of  the  state.     Act  15  March,  1813,  No.  25 ;  lb. 

10.  The  jurisdiction  of  the  parish  court  was  not  limited  to  cases  cognizable  by  the 
district  court  in  1813.     lb. 

11.  Where  a^.  fa.  from  the  city  court  was  returned  "no  property  found,'*  plaintiff 
could  not,  under  act  20  March,  1839,  §  13,  No.  53,  propound  interrogatories  to  a  third 
party  to  set  aside  a  sale  of  immovable  property  as  simulated  and  in  fraud  of  creditors. 
The  city  court  could  not  take  cognizance  of  civil  cases  of  a  real  nature.  Samory  v. 
Hebrard,  17  L.  555. 

12.  When  the  defence,  set  up  in  the  city  court  in  an  action  on  a  note  or  other  obliga- 
tion, was,  that  it  was  given  for  real  property  or  slaves,  and  a  rescission  of  the  sale  was 
claimed,  the  judge  could  take  cognizance  of  such  defence  ;  this  power  was  expressly 
given  as  necessary  to  enable  him  to  pronounce  judgment  in  cases  clearly  within  his 
jorlsdiction.     lb. 

13.  Under  act  1838,  §  4,  No.  62,  the  city  court  had,  within  the  city,  exclusively  of 
justices  of  the  peace  or  the  associate  justices  of  that  court,  original  jurisdiction  of  all  ac- 
tioa%-for  whatever  amount,  by  landlords  against  tenants,  for  possession  of  real  property. 
Kennedy  v.  Downey,  2  R.  284. 

14.  An  action  for  a  drawback  on  articles  subject  to  import  duty,  and  the  value  of  mer- 
chandise detained  from  plaintiff,  is  not  an  action  of  damages  for  an  offence  or  quasi- 
offence,  in  jthe  meaning  of  act  14  March,  1839,  §  3,  No.  17,  establishing  the  commercial 
court;  and  so  was  cognizable  by  that  court.  C.  C.  2294-2304;  Gove  v.  Breedlove, 
5R.78. 

15.  That  court  had  no  jurisdiction  of  an  action  of  damages  for  an  illegal  seizure  and 
sale  of  property.  The  want  of  jurisdiction  in  such  case  being  ratione  materi€e,  the  judge 
was  bound  to  notice  it,  though  not  pleaded.  Greiner  v.  Thielen,  6  R.  365.  Supra,  (a). 
No.  4. 

16.  In  an  acdon  before  that  court  to  annul  a  sale  made  by  the  sheriff  of  a  district 
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ooarty  so  far  fts  the  judicial  prooeedings  of  the  latter  were  concerned,  the  former  was  with- 
out jurisdiction ;  but  where  the  sheriff's  executory  proceedings  were  set  up  by  defend- 
ants as  the  basis  of  title,  they  could  be  examined  and  set  aside  if  illegal.  Miss.  hu.  Co. 
V.  Bank  of  La.,  11  R.  47.     Supra,  (d),  6),  No.  8. 

17.  That  court  had  no  jurisdiction  of  proceedings  to  cancel  the  license  of  an  attornej 
at  law.     Chevahn  v.  Schmidt,  11  R.  91. 

18.  Nor  of  petitory  or  possessory  actions.  But  where  an  exception  to  its  jori^iction 
on  that  ground  was  improperly  overruled  below,  the  supreme  court  proceeded  to  examine 
and  decide  the  case  on  its  merits.  Municipality  No.  Thvo  ▼.  Garland,  11  JEt.  387.  Suproj 
(c),  No.  10. 

19.  Under  the  act,  establishing  that  court,  §  4,  its  judgments  oould  not  be  reversed  on 
appeal  for  want  of  jurisdiction.     Municipality  No.  Two  v.  Tulane^  1  A.  179. 

These  courts  ceased  to  exist  as  soon  as  the  judiciary  system,  inaugurated  under  Ike 
constitution  of  1845,  and  continued  under  that  of  1852,  went  into  effect ;  and  vxn 
superseded  by  the  district  courts. 

(f )  Plarish  (hurts. 

1.  For  the  jurisdiction  of  parish,  when  acting  as  probate,  courts,  see  Supra,  (d). 

2.  A  parish  court  has  jurisdiction  of  a  suit  for  three  hundred  dollars,  with -interest 
from  judicial  demand.     Saunders  v.  Ingram,  5  N.  S.  647. 

3.  The  parish  court  alone  has  power  to  issue  executory  process  against  planters  neg- 
lecting to  repair  their  levees.     McDonough  v.  Duplantier,  1  L.  227. 

4.  Parish  courts  have  no  jurisdiction  to  enforce  a  fine  of  forty  dollars ;  they  have  no 
original  jurisdiction  of  causes,  cognizable,  under  the  code  of  practice,  only  by  justices  of 
the  peace.     C.  P.  1061,  1063,  1066  ;  Thompson  v.  Rogers,  4  L.  12. 

5.  Nor  of  an  ordinary  suit  for  a  privileged  claim  over  three  hundred  dollars  for  work 
on  roads  and  levees.     De  Verbois  v.  Navy,  12  L.  247. 

6.  A  parish  court  lias  no  jurisdiction  of  a  demand  for  twenty-five  dollars,  unless  in 
case  of  appeal  from  a  justice  of  the  peace.     PoUce  Jury  v.  Labarre,  10  R.  1. 

These  courts  ceased  to  exist  as  soon  as  the  judiciary  system,  inaugurated  under  the 
constitution  of  1845,  and  continued  under  that  of  1852,  went  into  effect;  and  wen 
superseded  by  the  district  courts. 

(g)  Jurisdiction,  as  Affected  by  Domicil  or  Character  of  Parties  /  or  Subfect-Matter 

of  Suit. 

1)  In  General. 

1.  A  sheriff  may  be  sued  in  another  court  for  damages  for  wrongfully  exeeoting  pro- 
cess. So,  where  the  property  of  A  is  seized  by  an  officer,  on  an  execution  against  B, 
the  former  has  his  action  to  recover  damages,  or  the  value  of  the  property,  from 
the  officer,  even  in  a  different  court  from  that  which  issued  the  execution.  Clark  v. 
Morgan,  4  M.  79 ;  Oger  v.  Daunoy,  7  N.  S.  660 ;  Hernandez  v.  MnUgomery,  2  N.  S. 
422. 

2.  An  officer  of  a  federal  court  is  not,  perhaps,  amenable  to  the  state  courts,  in  his 
official  capacity ;  but  if,  in  that  capacity,  he  wrong  a  citizen  of  the  state,  he  is  individ- 
ually liable,  and  may  be  sued  in  the  state  court.  7  M.  416 ;  1  N.  S.  541 ;  2  L.  203 ; 
4  L.  82 ;  2  L.  352 ;  7  L.  529. 

3.  The  United  States  cannot  be  sued  in  our  courts,  either  directly,  or  by  seizing  their 
property ;  so  jurisdiction  cannot  be  maintained  of  a  suit  by  the  Orleans  Navigation 
Company  against  a  vessel  seized  by  them  for  tolls,  if  she  belong  to  the  United  States. 
Orleans  Nav.  Co.  v.  Amelia,  7  M.  632.  Petitory  and  Possessort  Actions*  U. 
(b),  Nos.  6,  7.    Attachment,  VI.  (a).  No.  4. 

4.  Where  defendant's  residence  in  a  parish  is  but  casual,  he  is  properly  sued  in  that 
where  be  previously  resided.     M;ans  v.  Saul,  8  N.  S.  250. 

5.  A  United  States  marshal  may  be  sued  for  damages,  in  a  state  court,  for  refusing  to 
deliver  and  convey  to  plaintiff  property,  purchased  at  marshal's  sale  under  a  judgment  of 
the  federal  court.     Edwards  v.  Nicholson,  13  L.  585. 

6.  Art.  165,  No.  6,  C.  P.  only  authorizes  the  creditor  to  sue  his  debtor  when  found  in 
the  jurisdiction  of  the  court,  but  does  not  authorize  process  of  the  courts  to  be  executed 
in  districts,  over  which  they  have  no  jurisdiction.     Gibson  v.  Huie,  14  L.  129. 

7.  All  persons,  whether  they  were  ever  in  the  state  or  not^  are  amenable  to  ooT'Oourts. 
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C.  C.  57,  8522,  No.  8  ;  Bill  t.  Bowrnan,  14  L.  445.    Absbhtees,  II.     Attachmekt, 
VI.  (a). 

8.  Ao  overseer,  though  entitled  to  a  privilege  on  the  crop  for  his  wages,  cannot  sue 
bis  emplojer  in  the  parish  in  which  the  plantation  is  situated,  where  the  latter's  domicil 
is  in  a  different  parish.  The  overseer's  privilege  is,  like  all  others,  an  accessory  to  the 
principal  obligation,  and  must  follow  it.     Hollander  v.  Nicholas,  8  R.  7. 

9.  Where  the  stockholder  of  a  bank  gives  it  a  note,  even  for  a  sum  he  was  entitled  to 
borrow  under  its  charter,  the  claim  is  like  that  against  anj  other  borrower,  and  he  can- 
not be  cited  before  the  place  where  the  bank  is  established,  under  ar^  1 65,  No.  2,  C.  P., 
relative  to  suits  against  partner*.     Union  Bank  v.  Lattimore^  4  R.  842. 

10.  The  act  18  March,  1818,  No.  89,  relative  to  the  election  of  domicil,  with  regard 
to  notes  executed  in  favor  of  banks,  is  repealed  by  act  25  March,  1828,  §  25,  No.  88. 
lb.    Bills  and  Notes,  VII.  (c),  1),  No.  8. 

11.  The  roaster  and  owner  of  a  steamer  plying  between  New  Orleans  and  the  differ- 
ent towns  on  the  Mississippi,  or  its  tributary  streams,  must  be  sued  in  the  parish  of  his 
domicil;  and  this,  though  he  have  declared,  in  the  enrolment  before  suit,  that  his  usual 
reekienoe  is  in  the  place  where  he  is  sued.     Ricard  v.  KimbaU,  5  R  142. 

12.  The  police  jury  has  no  domicil  but  the  parish,  and  must  be  sued  in  a  court  hav- 
ing jorisdiction  over  the  whole  parish.  It  makes  no  difference,  that  the  work  sued  for 
was  done  in  the  territorial  jurisdiction  of  the  court.  Berthaud  v.  Police  Jwry,  7  R 
550. 

13.  Nor  will  it  make  any  difference,  that  the  parish  judge,  who  is  ex  officio  president 
of  the  jury,  and  the  clerk  reside,  and  the  jury  itself  meet  and  keep  its  records,  in  the 
jurL^liction  of  the  court.     76. 

14.  One,  who  residing  alternately  in  different  parishes,  has  not  declared  according  to 
law  his  intention  to  fix  his  principal  establishment,  may  be  cited  in  either,  at  plain- 
tiff's option.  C.  C.  42-45  ;  C.  P.  166 ;  Orawford  v.  Read,  9  R.  248 ;  Brewer  v.  Cook, 
II  A.  687. 

15.  One  who  has  not  acquired  a  political  domicil  under  act  7  March,  1815,  may  yet 
have  such  a  residence  in  a  particular  parish  as  will  exempt  him  from  being  sued  else- 
where.   Amii  V.  Bank  of  La.,  9  R  348.     Attachment,  II.  (c),  1),  Nos.  4,  12. 

16.  Defendant,  domiciliated  and  doing  business  as  a  merchant  in  a  country  parish, 
removed  to  New  Orleans,  where  he  engaged  in  trade.  At  the  time  of  removing  he  filed 
with  the  parish  judge,  both  in  New  Orleans  and  the  country,  a  declaration  of  his  inten- 
tioo  to  preserve  his  original  domicil.  He  passed  eight  months  of  each  year,  or  the  busi- 
ness season,  in  New  Orleans,  and  the  other  months  in  the  parish  whence  he  had  removed, 
and  where  he  still  retained  an  interest  in  a  partnership ;  held,  defendant  may  be  sued 
in  the  parish  of  Orleans.     Judson  v.  Laihrop,  1  A.  78. 

17.  An  action  against  a  principal  domiciled  in  a  foreign  country,  but  having  an  agent 
here,  must  be  brought  at  the  agent's  domicil.     Fuselier  v.  Robin,  4  A.  61. 

18.  An  action  will  lie  in  this  state  for  damages  to  plaintiff^s  property  by  a  steamer  in 
another  state,  though  by  the  laws  of  the  latter  the  action  be  local ;  under  our  laws,  it  is 
a  personal  action.     Holmes  v.  Barclay^  4  A.  68. 

19.  One  who  has  acquired  a  domicil  in  the  state  cannot  escape  a  constructive  personal 
citatioa,  and  the  personal  jurisdiction  of  the  court  of  that  domicil,  so  far  as  suits  by  at- 
tachment are  concerned,  but  by  acquisitk>n  of  a  domicil  in  some  other  parish,  or  actual 
removal  from  the  state.     Favrot  v.  DeUe  Piane,  4  A.  584. 

20.  When  the  United  States  marshal  seizes  property  on  which  a  landlord  has  a  privi- 
le^  in  a  suit  by  a  third  person,  and  the  federal  court  has  no  jurisdiction  of  a  third  oppo- 
sition, the  landlord  may  proceed  against  the  marshal  in  the  state  courts.  Ro^  v.  Wagner, 
5  A.  112.    Injunction,  III.  No.  10. 

21.  A  privilege  follows  the  object  to  which  it  is  attached,  and  which,  wherever  found 
in  the  state,  at  the  owner's  domicil  or  not,  may  be  seized  under  the  proper  writ.  Hen- 
tung  V.  Sl  Helena,  5  A.  849  ;   Gails  v.  Osceola,  14  A.  54. 

22.  Owners  and  masters  of  steamboats,  when  sued  in  this  state,  may  plead  their  domi- 
cil in  another  parish  than  that  in  which  suit  is  instituted.     lb. 

28.  If  plaintiff,  in  an  action  for  rent,  he  not  entitled  to  a  provisional  seizure,  his  right 
to  sue  defendant  in  a  parish,  other  than  that  of  his  domicil,  fails.  Blanchard  v.  Davidson, 
7A6d4. 

24.  The  opposition  of  a  third  person,  whose  property  has  heen  illegally  seized  under 
a  writ  against  another,  is  properly  made  before  the  court,  from  which  the  order  issued ; 
and  to  its  jurisdiction,  at  the  suit  of  the  third  opponent,  claiming  damages,  both  the 
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sheriff  and  plaintiff  in  execution,  thoQo^h  domiciliated  in  another  parish,  are  amenable, 
C.  P.  398,  400 ;  Lobdellv.  Union  Bank,  8  A.  117. 

25.  The  lessor  may  enforce  his  privilege,  C.  C.  2675,  by  a  provisional  seizure  in  a 
parish  other  than  that  of  the  lessee's  domicil ;  but  the  judgment  will  be  restricted  to  the 
property  seized.  Nor  will  the  mention  of  the  lessee's  domicil,  in  the  contract  of  lease, 
be  a  waiver  of  the  right.     Lalaurie  v.  Woods,  8  A.  367. 

26.  Defendant  owned  a  large  plantation  with  a  fine  dwelling-house  in  the  parish  of 
Livingston,  where  for  many  years  he  resided  with  his  family.  With  the  avowed  object 
of  educating  his  children,  he  removed  with  his  family  to  Baton  Rouge,  where  he  pur- 
chased a  dwelling-house  and  exercised  his  profession  as  a  lawyer;  but  he  voted,  and 
acted  as  commissioner  of  elections,  in  the  former  parish,  from  which  he  was  a  represent- 
ative in  the  general  assembly.  Held,  that  defendant,  who  had  made  no  declaration  of 
domicil,  might  be  sued  in  Baton  Rouge.     Lacock  v.  Davidson,  9  A.  162. 

27.  A  party,  without  losing  his  political  domicil  in  one  parish,  may  acquire  such  a 
residence  in  another,  as  to  subject  himself  to  the  civil  jurisdiction  of  the  courts  of  the 
latter.     Ih. 

28.  The  chief  object  of  the  exception  of  domicil  is  to  protect  defendant  against  the 
inconvenience  of  repairing  to  a  distant  parish  to  conduct  his  defence.     lb, 

29.  A  creditor  must  enforce  his  privilege  on  the  thing,  of  which  he  has  possession,  at 
the  debtor's  domicil,  to  which  it  can  be  taken.  Such  a  case  is  not  within  the  exceptions 
of  C.  P.  arts.  162-165,  nor  that  recognized  supra.  No.  21.  Thorn  v.  Tyson,  9  A 
231. 

30.  Though  the  husband's  domicil  be  in  another  parish,  the  wife  may  be  sued  in  that, 
in  which  her  actual  domicil  was  at  the  time  of  marriage,  and  has  ever  since  been,  when 
he,  as  codefendant,  submits  to  the  jurisdiction.     Kelly  v.  Robertson,  10  A.  303. 

31.  A  suit  for  freedom  furnishes  no  exception  to  the  rule,  that  a  defendant  must  be 
sued  at  his  domicil.  C.  P.  89, 162, 163,  164.  Its  maintenance,  in  such  case,  is  founded 
both  on  express  legislation  and  public  policy,  which  must  be  upheld,  whatever  the  hard- 
ship of  its  application  to  a  particular  case.  Logan  v.  Hickman,  14  A.  300.  Slaves, 
I.  (b),  3),  No.  40;  5),  No.  29.     Sequestration,  II.  (a).  No.  31. 

8ee  act  14  February,  1858,  No.  18,  by  which,  in  certain  cases,  parties  may  be  sued 
out  of  the  parish  of  their  domicil,  provision  being  made  for  the  mode  of  their  citation. 
Domicil.  Insolvency,  XIII.  (b).  No.  17.  Attachment,  II.  (c);  IV.  (a).  No.  2. 
AttoAnet,  II.  (d).  No.  8.     Pleading,  VIII.  (b),  2),  No.  15. 

2)  Real  Actions;   Waarranty ;  and  Elates  under  Administration, 

1.  An  hypothecary  action  against  several  defendants,  residing  in  different  parishes, 
may  be  brought  in  the  parish  where  the  land  is  situated.  Davenport  v.  Fortier,  2  N.  S. 
874. 

2.  So,  if  one  of  the  defendants  reside  in  the  parish  where  the  land  lies.     lb, 

3.  An  application  for  an  order  of  seizure  and  sale  should  be  made  at  the  place  where 
the  third  possessor  resides,  the  debtor  residing  in  the  same  place.  Marigny  v.  Hunt,  3 
N.  S.  651 ;  Ehvyn  v.  Jackson,  14  L.  414.     But  see  C.  P.  arts.  163,  736. 

4.  In  act  1817,  No.  9,  by  which  any  real  action  for  partition,  mortgage,  or  revendica- 
tion,  where  two  or  more  parties,  residing  in  several  districts,  are  concerned,  the  action 
shall  be  brought  where  the  property  is  situated,  the  word,  '*  parties,"  means  ^  defendants." 
Skipwith  V.  Gray,  3  N.  S.  655. 

5.  An  inhabitant  of  New  Orleans  cannot  be  sued  in  the  probate  court  of  E^st  Baton 
Rouge,  as  executor  of  one,  whose  mortuaria  were  pending  before  the  Spanish  governor 
of  Baton  Rouge  at  the  change  of  government.     Dennis  v.  Dumford,  4  N.  S.  32. 

6.  A  petitory  action  may  be  brought  where  the  property  is  situated,  though  defend- 
ant's domicil  be  in  another  district,  or  before  the  court  of  his  domicil,  at  plaintiff's  option. 
C.  P.  163 ;  Blanchard  v.  Ternant,  4  N.  S.  188  ;  Municipality  No.  7\oo  v.  Garland,  11 
R.  387. 

7.  The  court,  in  which  a  petitory  action  is  brought,  if  the  possessor  disclaim  title  and 
cite  his  lessor  to  defend,  has  jurisdiction,  though  the  lessor  reside  in  another  parish. 
Fusilier  v.  Hennen,  5  N.  S.  73. 

8.  In  a  suit  by  the  mortgagee  against  a  third  possessor,  either  the  court  of  the  place 
where  the  property  is  situated,  or  that  of  defendant's  domicil,  has  jurisdiction  at  plaintiff's 
option ;  but  the  proceedings  must  be  before  a  competent  judge.  C.  P.  163;  Graxner  v. 
Baron,  4  L.  240 ;  Elwyn  v.  Jackson,  1 4  L.  41 1.   £xEcnTORr  Process,  II.  (b),  3),  Na  9. 

9.  In  a  conservatory  action,  to  enforce  provisions  of  a  will  and  rescind  a  sale  of  slaves 
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in  Tiolation  thereof,  a  vendee  of  two  of  the  slaves  cannot  be  made  codefendant,  in  a 
parish  not  that  of  his  doraicil.     Poydras  v.  Taylor,  18  L.  17. 

10.  One,  who  becomes  administrator,  subjects  himself  in  all  that  concerns  his  adminis- 
tration to  the  court  granting  it,  and  waives  any  exception  to  the  jurisdiction  on  the  score 
of  domicil.     GaUier  v.  Waish,  1  R.  226.     Suretyship,  IV.  No.  2. 

11.  And  so  of  a  syndic.     Rodriguez  v.  Dtdtertrand,  1  R.  535. 

12.  So,  where  a  syndic  has  been  removed,  an  action  against  him  for  a  balance  due 
the  creditors  is  properly  brought  before  the  court  seized  of  the  concurso,     lb. 

13.  An  action  against  a  party  in  possesion  of  slaves,  to  have  his  title  declared  fraudu- 
lent and  the  slaves  sold  to  pay  plaintiff  a  balance,  due  him  as  vendor,  with  privilege  as 
such  and  damages  for  his  expenses,  must  be  brought  at  defendant's  domicil,  and  not  where 
the  slaves  may  be.     0.  P.  89, 129, 162 ;  Boner  v.  Eigee,  6  R.  6. 

14.  An  action  to  recover  land  and  slaves,  and  their  revenues,  with  damages  for  a  tor- 
tioas  possession,  is  properly  brought  in  the  parish  where  the  property  is  situated,  though 
defendant  reside  in  another,  the  personal,  being  a  mere  incident  of  the  real,  demand ; 
and  the  jurisdiction,  thus  vested,  cannot  be  ousted  by  a  subsequent  adjudication,  in  another 
suit,  of  the  title.  C.  P.  153,  154,  163,  164 ;  WirUer  v.  ZachaHe,  6  R.  466.  Infra,  IV. 
(b).  No.  3. 

15.  An  action  to  annul  a  conveyance  fraudulently  obtained,  to  plaintiff's  prejudice  as 
a  previous  purchaser  from  the  same  vendor,  to  the  knowledge  of  one  defendant  acting 
a»  agent  of  the  other,  and  to  be  declared  owner  and  for  damages,  will  not  be  dismissed, 
though  brought  neither  where  defendants  reside  nor  the  land  is  situated.  Copley  v.  Berry, 
12  R.  79. 

16.  Slaves,  being  immovables,  plaintiff  may  sue  for  their  recovery  either  in  the  parish 
io  which  they  actually  are,  or  that  of  defendant's  domicil.  The  fact  of  their  belonging 
to  a  sQc^cession  does  not  exempt  its  representative  from  the  rule.  C.  P.  163,  983 ;  ScoU 
T.  Bowles,  3  A.  637.     Pleading,  VI.  (b),  2),  No.  8.     Slaves,  I.  (b),  1),  No.  3. 

17.  Where  a  succession  sues  for  the  price  of  property  sold  to  pay  a  creditor's  claim, 
the  purchaser,  who  has  acquired  the  latter's  right  to  the  fund,  may  call  him  in  warranty. 
But,  when  he  resides  in  another  parish,  C.  P.  165,  No.  4,  to  simplify  and  speed  the  ad- 
ministratioQ,  the  call  will  be  only  so  far  sustained,  as  to  allow  a  stay  of  execution  against 
the  purchaser,  until  the  creditor  establish  his  rights  to  the  fund,  contradictorily  with  the 
porcbaser  and  other  creditors.      Oliver  v.  Bry,  7  A.  590. 

18.  An  action  for  the  partition  of  slaves  is  to  be  brought  in  the  parish  in  which  they 
are  situated,  without  regard  to  the  coproprietor's  domicil.  Art.  165,  No.  1,  C.  P.  em- 
braces that  species  of  immovables  as  well  as  land  under  the  term,  *'  real  property" 
Though  the  French  text  of  that  article  be  cTim  hien-fonds,  yet  the  £nglish  text,  which 
is  in  acciirdance  with  art.  1304  C.  C,  should  govern.  Anderson  v.  StiUe,  12  A.  669. 
Things,  II.  (a).  No.  9.  Codes,  II.  No.  10.  [jft  does  not  appear  from  the  opinion  or 
report  of  this  case,  whether  the  slaves  were  only  found,  or  attached  to  land,  in  the  parish 
where  the  action  was  brought;  but  the  articles  cited  require  the  former,  which  has  therefore 

been  adopted.'] 

8)  Partntnhip ;  and  Obligations  Joint,  or  Joint  and  Severed. 

1.  A  codefendant,  though  residing  in  a  different  parish,  must  answer  in  that  where 
suit  is  brought.     Flower  v.  Hagan,  2  L.  224. 

2.  When  several  persons,  residing  in  different  parishes,  contract  a  joint  obligation, 
they  may  all  be  sued  at  the  domicil  of  any  one  of  them.  The  joint  obligation  is  a  waiver 
of  the  privilege  of  domicil.  8  L.  524 ;  3  R.  26 ;  3  A.  43 ;  5  A.  674 ;  5  A.  740.  Cor- 
porations, VIII.  (a).  No.  17.  Pleading,  I.  (c),  3),  No.  11.  Suretyship,  IV. 
No.  2. 

3.  Indorsers,  or  makers  of  a  joint  and  several  note,  being  bound  in  solido,  have  a  right 
to  be  sued  at  their  respective  domicils.  MiUaudon  v.  7\irgeau,  9  L.  550 ;  SeaweU  v. 
Johnson,  5  A.  271.     Bills  and  Notes,  IV.  (d),  2),  No.  9. 

4.  During  the  partnership,  the  partners  may  be  sued  where  they  carry  on  their  busi- 
ness, though  one  of  them  be  domiciliated  in  a  different  parish.  C.  P.  165,  s.  2.  Other- 
wise, sSier  dissolution.  Each  partner  then  becomes  separately  bound,  and  may  probably 
claim  the  privilege  of  domiciL  Hobson  v.  Whittetnore,  13  L.  423 ;  BUzck  v.  Savory,  17 
L.  85  ;  Marsh  v.  Marsh,  9  R.  45. 

5.  Though  the  members  of  a  particular  partnership  reside  out  of  the  state,  yet,  if  its 
busineits  be  nearly  all  transacted  here,  and  its  accounts  can  be  examined  more  conven- 
iently and  economically  here  than  elsewhere,  our  courts,  defendant  appearing  in  person, 
may  settle  the  partnership.     Brinegar  v.  Griffin,  2  A.  154. 
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in.  Op  Cowtempts  of  Court. 

1.  When  the  contempt  is  of  such  a  nature,  that,  if  the  fact  constituting  it  be  once 
acknowledged,  the  court  can  gain  no  further  information  bj  interrogatories,  defendant 
may  be  allowed  to  acknowledge  the  fact,  without  answering  interrogatories.  TerrUory 
T.  Thierry,  1  M.  101. 

2.  Defendant  may  be  bound  over  to  good  behavior  for  a  contempt  of  court  by  a  libel- 
lous publication.     Territory  v.  Nugent^  1  M.  102. 

3.  When  a  writing  is  so  clear  of  itself  as  to  amount  to  a  libel,  defendant's  mere  affi- 
davit, that  be  intended  no  contempt,  will  not  screen  him.     Ih» 

4.  An  insult  to  a  parish  judge,  acting  as  auctioneer,  is  not  a  contempt  of  him  in  his 
judicial  capacity,  and  cannot  be  so  punished.     Detaumian  v.  Dormenon^  1  M.  138. 

5.  When  defendant,  being  enjoined  from  publishing  a  letter,  annexes  a  copy  to  his 
answer,  and,  by  an  advertisement  in  the  gazette,  invites  all,  who  wish  to  see  the  letter, 
to  call  at  the  clerk's  office  and  gratify  their  curiosity,  this  is  a  contempt  of  the  injunction. 
Denis  v.  Leclerc,  1  M.  297. 

6.  Where  an  attorney  at  law,  before  the  repeal  of  the  Spanish  laws,  used  indeooroos 
language  to  the  court  in  an  application  for  a  rehearing,  he  was  punished  by  a  suspension 
of  his  license  for  a  year.     F.  3;  De  Armcu*  Case,  10  M.  123,  158. 

7.  If  the  law  make  a  justice  of  the  peace  sole  judge  of  the  fact  whether  a  contempt 
were  committed  in  his  court,  plaintiff  cannot  sue  him  in  damages  for  false  imprisonment, 
and  prove  that  he  committed  no  contempt.     Buguetv.  WcUkins,  1  L.  135. 

8.  The  use  of  abusive  language  to  the  court,  or  any  judge  thereof,  in  a  petition  for  a 
rehearing,  signed  by  a  party,  though  a  licensed  attorney,  and  tiled  with  the  clerk,  is  a 
contempt  of  court.     State  v.  Keene^  11  L.  601. 

9.  A  contempt  of  the  supreme  court,  committed  by  a  party  to  a  suit,  may  be  punished 
by  ten  days'  imprisonment  and  a  fine  of  fifty  dollars  and  costs.     Ih. 

10.  Attorneys,  in  managing  their  own  cases,  stand  on  the  same  footing  as  other  citi- 
zens, and  cannot  claim  the  indulgence  whicli  the  law  gi-ants  to  those,  who,  in  defending 
the  rights  of  others,  ai'e  carried  away  by  an  intemperate  zeal  beyond  the  bounds  of 
tnodeiation;  and  they  may  be  punished  for  a  contempt  under  art.  131  C.  P.  /&.; 
^ate  V.  GraiUie,  1  A.  183. 

11.  Where  the  evidence  of  a  contempt  is  before  the  court,  and  the  offence  palpable, 
a  rule  to  show  cause  is  unnecessary,  and  the  attachment  may  issue  in  the  first  instance. 
The  practice  of  taking  a  rule  arose  out  of  a  distinction  between  direct  and  consequential 
contempts,  and  was  required  to  procure  evidence  not  before  the  court.  StaU  v.  Soult, 
8  R.  500. 

12.  A  court  may  interrogate  an  attorney  to  ascertain,  if  he  were  the  author  of  the 
petition  containing  the  contemptuous  language  for  which  he  has  been  attached,  and  liis 
intention  and  motive  in  writing  it;  and  the  court  may  require  him  to  answer.     lb. 

13.  Nor  is  this  a  violation  of  the  constitutional  provision,  that  ^*  in  criminal  prosecu- 
tions no  one  shall  be  compelled  to  give  evidence  against  himself."     lb, 

14.  An  attorney  may  be  punished  for  contemptuous  language  in  a  petition  for  a  rehear- 
ing, though  filed  with  the  clerk  without  a  formal  motion  in  court.  Stat.  27  March,  1823, 
§3,  No.  65;  lb. 

15.  Such  a  petition  must  necessarily  pass  under  notice  of  the  court,  while  in  session ; 
and  will  be  presumed,  when  the  contrary  is  not  shown,  to  have  been  presented,  as  it 
must  be,  C.  P.  912,  when  the  court  was  in  session,     lb. 

16.  An  attorney  having  used  contemptuous  language  to  the  court  in  a  brief  for  a  re- 
hearing, an  order  was  entered  directing  the  clerk  to  take  the  brief,  as  disrespectful,  from 
the  files  and  return  it  to  the  attorney.     To  subsequent  proceedings  for  a  contempt,  de- 

*     fendant  pleaded  res  judicata.     Held,  that  he  was  still  punishable  under  art  13  C.  P.  by 
fine  and  imprisonment.     State  v.  Grailhe,  1  A.  183. 

17.  Slidell,  J.,  dissenting.  The  court's  previous  action  and  opinion  in  condemning 
defendant's  petition  as  disrespectful  and  expelling  it  from  the  records  as  unworthy  to  re^ 
main  there,  though  not  a  corporal,  was  yet  a  moral,  punishment,  and  in  some  measure 
supports  his  plea ;  and,  though  the  question  be  not  clear,  he  is  entitled  to  the  benefit  of 
the  doubt.     lb. 

18.  An  attorney,  ordered  to  show  cause  why  he  should  not  be  punished  for  a  ocm- 
tempt  in  presenting  in  open  court  and  filing  an  argument,  disrespectful  to  the  su(>reme 
court  and  one  of  its  members,  having  diMlaimed  any  intention  to  insult  the  court,  but 
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none  with  regard  to  the  member  alluded  to,  was  imprisoned  twenty-four  hours  in  the 
pRrUh  prison,  and  condemned  to  pay  a  fine  of  fifty  dollars  and  costs.  C.  P.  486  ;  act 
1823,  No.  65  ;  State  v.  Redmond,  9  A.  319. 

19.  An  application  for  a  rehearing,  when  considered  disrespectful,  the  court  will  some- 
times order  to  be  taken  from  the  files,  and  returned  to  the  counsel.  Fovlkes  v.  Howes, 
11  A.  449. 

See  Pleading,  V.  (b),  1),  No.  7.  Attorney,  II.  (d),  No.  4.  Mandamus,  I.  (a), 
I),  Na8;  II.  No.  3.  Evidence,  XVI.  (a),  No.  1.  Criminal  Law,  XIII.  (c),  No. 
9;  (e),  1),  No.  5.     Succession,  VIII.  (f),  2),  b,  No.  4. 

IV.  Op  the  Federal  Courts. 
(a)  In   GeneraL 

1.  State  courts  have  jurisdiction  to  enforce  payment  of  appeal  bonds  given  in  the 
United  Statas  courts.     Saunders  v.  Taylor,  6  N.  S.  520. 

2.  A  judgment  in  a  federal,  after  a  cession  in  a  state,  court,  cannot  affect  the  property 
ceded ;  and  a  mai'shal,  seizing  the  property  under  such  judgment,  is  a  trespasser,  and 
suable  in  a  state  court.  Schroeder  v.  Nicholson,  2  L.  351  ;  Bauduc  v.  Nicholson,  4  L.  83. 
Supra,  II.  (g),  1),  No.  2. 

6,  The  part  owner  of  a  vessel  within  the  jurisdiction  of  the  state  courts  of  general 
jarl<diction,  may  sue  therein  for  a  partition  and  recover  his  advances  by  a  judicial  sale 
of  the  vessel,  though  the  other  part  owner  reside  out  of  the  state.  State  ex  reL  Gale  v. 
Juifge,  7  L.  445. 

4.  The  judiciary  act  1789,  while  it  gives  the  federal  courts  exclusive  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  reserves  to  parties,  in  all  cases,  the 
right  of  a  common-law  remedy,  when  the  common  law  is  competent  to  give  it.     lb, 

5  The  federal  and  state  courts  are  considered  foreign  to  each  other,  even  when  sitting 
in  the  same  state.     Hampton  v.  Barrett,  12  L.  159. 

6.  A  United  States  district  court  has  no  power  to  revise  any  decision  of  a  state  court. 
Barrod  v.  Burgess,  5  R.  449. 

7.  When  a  marshal  sells  property  under  execution  against  a  judgment  debtor  in  a 
federal  court,  after  his  death,  without  any  steps  taken  to  revive  the  suit,  his  representa- 
tives may  recover  it  from  the  purchaser  in  a  state  court.      Garrard  v.  Beed,  5  R,  506. 

8.  Marshals  in  Louisiana,  in  executing  process,  are  bound,  by  act  of  congress  26 
May,  1824,  and  the  rules  of  the  circuit  court,  to  conform  to  the  state  laws ;  and  the 
state  courts  will  examine  the  legality  of  their  proceedings,  when  a  link  in  a  chain  of  title 
set  up,     3. 

9.  A  state  court  cannot  control  a  marshal's  acts ;  but  when  he  has  acted,  his  acts,  if 
instrumental  in  changing  titles,  will,  between  litigants  in  a  state  court,  be  examined  into. 
I^.;  Lowry  v.  Erwin,  6  R.  192.  Supra,  II.  (d),  6),  No.  8.  Evidence,  XXII.  (c), 
2),  No.  19.      But  see  Erwin  v.  Lowry,  7  Howard,  172. 

10.  Under  act  24  September,  1789,  §  11,  the  circuit  courts  are  of  limited  jurisdiction ; 
and  the  presumption  is,  not  that  a  cause  is  within,  but  that  it  is  without,  their  jurisdic- 
tion, unlesd  the  contrary  be  shown.  Lowry  v.  Erwin,  6  R.  192.  [^The  decision  in  this 
case  was  reversed  by  the  supreme  court  of  the  United  States,  7  Howard,  172.] 

11.  A  circuit  court  is  without  jurisdiction,  raiione  personce,  of  a  suit  between  parties, 
all  of  whom  reside  out  of  the  state  in  which  the  court  is  held.     lb. 

12.  The  act  24  September,  1789,  §  11,  means,  that,  where  a  citizen  of  the  state  can 
#De  in  the  state  courts  another  citizen  or  resident,  an  alien,  or  a  citizen  of  another  state, 
may  institute  a  similar  suit  in  the  United  States  circuit  court,  for  a  similar  cause  of  action, 
ami  shall  be  entitled  to  the  same  remedy.     Ih, 

13.  A  creditor,  residing  in  another  state,  cannot  sue  in  the  United  States  circuit  court 
an  executor,  etc.,  of  an  estate,  in  course  of  administration  in  a  probate  court,  as  an 
insolvent  estate,  and,  under  his  judgment,  take  the  property  from  the  officer  administer- 
ing it,  to  the  injury  of  the  domestic  creditors.     lb,;  infra,  No.  21. 

14.  But  if  the  administrator  refuse  to  admit  the  claim  of  the  non-resident,  and  to  class 
it  against  the  succession,  to  be  paid  as  others,  he  may  be  sued  in  the  federal  court,  and 
a  judgment,  liquidating  the  demand,  obtained  ;  but  it  must  provide  that  the  claim  is  to 
he  paid  in  due  course  of  law,  and  no  execution  can  issue  in  favor  of  a  non-resident, 
unless  one  could  be  issued,  in  a  similar  case,  in  favof  of  a  domestic,  creditor,  lb, 

15.  State  laws  can  never  confer  jurisdiction  on  the  federal  courts.  They  can  only 
furnish  rules  to  ascertain  the  rights  of  parties,  and  thus  assist  in  administering  the  proper 
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remedies,  where  jurisdiction  is  vested  by  the  laws  of  the  United  States.  CoUier  v. 
StanbroiLghy  6  R.  230.  [  This  decision  was^  upon  an  entirely  different  ground^  affirmed  by 
the  supreme  court  of  the  United  States^  which  purposely  forbore  touching  the  delicate 
question  raised  by  the  state  court.     6  Howard,  14.] 

16.  The  judgment  of  a  federal  court  cannot  be  executed  on  property  of  an  insolvent 
succession  under  administration.  It  can  only  be  satisfied  by  presenting  it  to  the  probate 
court,  in  which  the  succession  is  administered,  for  classification,  and  payment  in  due 
course  of  administration.     lb. 

17.  Nor  can  a  federal  court  issue  executory  process  against  property  of  such  a  suc- 
cession. It  wants  jurisdiction,  ratione  materiee.  Such  jurisdiction  belongs  exclusiFely 
to  the  probate  court.     lb.  ;  Kennard  v.  Stanbrough,  9  R.  254. 

18.  State  courts  have  no  jurisdiction  of  an  action  for  freedom  by  a  slave  against  a 
person  by  whom  she  was  illegally  brought  into  the  state  from  a  foreign  country,  or 
against  those  holding  under  such  person.     Isabella  v.  Pecot^  2  A.  387. 

19.  The  federal  courts  have  exclusive  jurisdiction  over  such  offence;  and,  if  it  be 
established,  the  person  imported  must  remain  in  the  marshal's  custody,  subject  to  the 
orders  of  the  president.     Acts  of  congress  20  April,  1818;  3  March,  1819,  §  3;  Ih. 

20.  Whenever  the  federal  courts  have  jurisdiction,  ratione  personce,  their  jurisdiction, 
ratione  materiee,  extends  to  all  cases  within  the  pecuniary  limits  fixed  by  law,  and  Is 
not  limited  by  the  local  remedies  of  the  different  states.  Dupuy  v.  BemisSj  2  A.  509 ; 
Dupuy  V.  Hunt,  3.  562  ;  Stockton  v.  Stanbrough^  3  A.  390.  See  3rwin  v.*  Lowry^  7 
Howard,  172. 

21.  The  fact  of  a  succession  being  under  administration  in  a  probate  court,  as  consti- 
tuted before  const.  1845,  could  not  deprive  a  federal  court  of  jurisdiction  to  order  the  sale 
of  property  of  the  succession,     lb. 

22.  The  objection  to  the  federal  jurisdiction,  where  successions  or  insolvent  estates  are 
in  the  course  of  administration  in  the  state  courts,  is  one  of  inconvenience,  and  ibe 
exclusive  jurisdiction  of  the  latter  rather  of  apparent  than  n^al  necessity.  There  is  no 
ground  for  supposing  that  the  judicial  power  of  the  United  States  would  be  improperly 
exercised,  any  more  than  that  the  ordinary  state  tribunals  would  abuse  their  powers,  in 
ordering  succession  property  to  be  sold  under  special  mortgsiges,  as  they  can  do.  lb. 
Succession,  VIII.  (f),  5),  b,  No.  1.     Executory  Process,  II.  (a),  Nos.  4,  5. 

23.  The  code  of  practice  and  its  amendments  were  adopted  in  December,  1839,  as 
the  rules  of  the  United  States  circuit  court  in  this  state.  Rightor  v.  Slidellj  9  A.  602. 
Execution,  V.  (b).  No.  13. 

See  Bankruptcy,  III.  (b).  Judgment,  XIII.  Nos.  5, 15,  16,  18.  Laws,  II.  (i). 
No.  21.    Attachment,  VI.  (d).  No.  4.     Public  Lands,  III.  (a),  No.  3. 

(b)  Removal  of  Suits  from  the  State^  to  the  Federal^  Courts. 

1.  A  citizen  of  another  state,  praying  to  remove  a  suit,  must  show  that  plaintiff  is  a 
citizen  of  the  state  where  suit  is  brought.     Beebe  v.  Armstrong,  1 1  M.  440. 

2.  The  right  of  removal  must  be  claimed  on  entering  an  appearance  in  the  state 
court.  It  is  not  too  late  to  pray  for  the  removal,  after  setting  aside  a  default  improperly 
taken.     12  M.  92 ;  1  N.  S.  299,  542. 

3.  Jurisdiction,  once  vested,  cannot  be  taken  away  by  an  act  of  either  party,  so  as  to 
authorize  a  removal  to  the  federal  c^urt.  Richardson  v.Packwood,  1  N.  S.  299.  Supra^ 
II.  (a).  No.  17;  (g),  3),  No.  14. 

4.  On  an  application  to  remove,  there  must  be  prima  facie  evidence  to  satisfy  the 
state  court,  that  defendant  is  a  citizen  of  another  state.  La.  State  Bank  v.  Morgan^  4  N. 
S.  344. 

5.  Affidavits  to  disprove  one  for  a  removal  under  act  of  congress  24  September, 
1789,  §  12,  or  exceptions  to  such  application,  are  inadmissible.  lb. :  7  L.  394;  14  L. 
515  ;  6  R.  33. 

6.  The  citizenship  of  the  parties  is  to  be  shown  to  the  satisfaction  of  the  court,  and 
necessarily  ex  parte.  The  order  of  removal  is  not  final ;  it  is  for  the  federal  court  to 
decide  ultimately  on  its  jurisdiction,  without  which  should  it  think  itself,  it  may  remand 
the  case  to  the  state  court.     lb. 

7.  The  state  court  is  the  judge  of  the  sufficiency  of  the  sureties  offered  on  an  applica- 
tion to  remove ;  and  the  supreme  c^urt  will  not  interfere,  except  in  very  strong  cases  of 
the  improper  exercise  of  that  discretion.     Fitz  v.  JIayden,  4  N.  S.  653. 

8.  A  petition  to  remove  need  not  be  filed  in  propria  persona.  Fish  v.  Fisk^  4  N.  S- 
678. 
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9.  The  appearance  contemplated  by  the  act  of  congress  is  an  appearance  by  defendant 
himsdf.  Where  an  appearance  is  entered  by  an  attorney  appointed  by  the  court  to  rep- 
reseni  an  absent  defendant,  the  latter,  on  appearing,  may  exercise  his  privilege,     lb, 

10.  When  a  proper  case  for  removal  is  made  out,  no  default  is  permitted,  but  the 
court  is  bound  to  order  the  removal  instanter.     Stoker  v.  Leavenwprthy  7  L.  394. 

11.  A  corporation  created  by  the  laws  of  another  state,  to  obtain  a  removal,  need  only, 
in  tendering  sufficient  security,  present  a  petition  in  conformity  with  the  judiciary  act 
of  1789,  §  12,  setting  forth  that  defendants  are  all  citizens  of  other  states,  or  aliens. 
OaJrey  v.  Oommerctal  Bank,  14  L.  515. 

12.  Defendant,  on  removing  suit,  gave  a  penal  bond,  conditioned  that  he  would  appear 
and  put  in  special  bail,  and,  on  breach  of  the  condition,  plaintiff  dismissed  the  suit,  and 
sued  to  recover  the  penalty ;  held,  that  not  having  proceeded  to  judgment  on  the  merits, 
or  shown  any  damages,  plaintiff  cannot  recover.     Welch  v.  Thorn,  16  L.  188. 

13.  A  citizen  of  another  state,  sued  for  taxes  by  the  city  of  New  Orleans,  may  claim 
the  right  of  removal.     New  Orleans  v.  Sheppard,  10  A.  268. 

See  Appeal,  I.  (b),  2),  h. 

CRIMINAL   LAW. 

L  In  General. 
II.  Of  Criminal  Jurisdiction  ;  and  the  General  Bowers  op  the  Court. 

III.  Of  Indictable  Offences. 

IV.  Of  the  Arrest,  Examination,  and  Commitment. 

V.  Of  Bail  and  Recognizance. 

(a)  /n  General,  (d)  Forfeiture  of  the  Bond ;  and  Surren- 

(b)  Right  of  Admission  to  Bail;  By  Whom  derofthe  Principal 

it  may  be  Claimed  or  Granted.  0  ^IL^^^^^}- 

i  \    ^  3       A  -f     '..'      ^     T>   •?         jAh     Ty     J  ^)  When  and  How  a  Forfeiture  may  he  De- 

(c)  Ord^  Admitting  to  Bail;  and  the  Bond.  dared;  Proceedings  on  Forfeiui  Bonds; 

\)  In  GeneraL  the  Evidence  and  Judgment. 

2  J  The  Order  ;  Amount  and  Execution^  Ap-  8)  To  Whnse  BenejU  the  Forfeiture  Accrues  ; 

proval  and  Acceptance,  of  the  Bond.  and  Who  may  Sue  upon  the  Bond. 

3)  Form,  Condition,  and  Return^  of  the  Bond;  4)  Release  of  Forfdture ;  and  BaiCs  Power  to 

and  Description  of  the  Offence.  Take  and  Render  the  Principal. 

VI.  Op  the  General  Structure  op  Indictments  and  Informations. 
(a)  In  GeneraL  (e)  Joinder  of  Offences. 

(b)'  Caption  and  Commencement.  (f )  Joinder  of  Defendants  ;  and  herein  of 

(c)  Time  and  Venue.  Principals  and  Accessories. 

(d)  Statement  of  the  Offence,  and  Descrip-    (g)  Conclusion. 

Hon  of  Persons. 

VII.  Of  the  Grand  Jury  ;  Finding  op  Indictment  ;  and  Service  op  Copt. 

VEIL  Of  Criminal  Informations. 

IX.  Of  Particular  Crimes  and  their  Ingredients  ;  Prosecutions,  Limita- 
tion thereof,  and  Structure  op  Indictments  or  Informations  upon  them. 

(a)  Arson.  I)  In  GeneraL 

(b)  AssauU.  ^>  '^^  Indictment. 

(c)  Breach  of  Trust,  EmbezzUment,  and    ^^^  ^^^'^  Grog-Shop  without  Ucense. 

Larceny.  0)    ^<^'wry 

(d)  Carrying  Concealed  Weapons.  (J)    ^*^'- 

(e)  Forqery.  (^)  'SZare*,  Crimes  Relative  To. 

/f  \    A»       •-.  -        '  1 )  Cruelty  t6  SUwes, 

(t )   homing.  2 .  g^^  ^^^^  ^  ^^^ 

(g)  Homicide.  3)  Other  Crimes  Relative  to  Slaves, 

X.  Op  the  Arraignment. 
XL  Op  Pleas;  and  a  Nolle  Prosequi. 
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XIl.  Op  the  Evidence. 

(a)  In  General,  (e)    Confessions, 

(b)  Circumstantial  Evidence ;  and  Admis-    (f )    Witnesses. 

sibility  of  Evidence  under  the  Plead-  \ )  in  General. 

ings,  2)   (^mpetenqi. 

y  ^     ri  n  '7  3)  hrammabon  ana  Fnviicgei ;  Umnion  and 

(c)  Hearsay  Evidence.  Credibility. 

(d)  Evidence  of  Character  and  Insanity. 

XIIL  Of  the  Trial  and  its  Incidents  ;  the  Jury  and  their  Verdict. 

(a)  Right  of  Trial;  and  Discharge  of  the  2)  Qualifications  of  Jurors  and  Challenge 

Jurv  ^  J   Calling  and  Swearing  the  Jury ;  Jnr^  List ; 

™  Service  of  Copy  and  Notice  of  Trial. 

(b)  Change  of  Venue.  ^^j    Charge;   Submission  of  Cause;  and 

(c)  Continuance.  Powers  of  the  Jury. 

(d)  Defence  by.  Assignment  and  Powers  of  (g)    Verdict. 

Counsel ;  and  the  Argument.  '  \)  In  General. 

(e)  Composition  of  the  Jury  ;   Challenges  ;  2)  Its  Sufficiency ;  Qualification;  and  Cw^ 

Jury  List,  and  Notice  of  Trial.  ,,  „{Zt^J±;  ^^'^7<«f  ^t««». 

1)  In  General.  fi^ct  of  the  Jury. 

XIV.  Op  New  Trials. 
XV.  Of  the  Motion  in  Arrest  of  Judgment. 

XVI.  Of  the  Appeal  ;  Bills  of  Exception  ;  and  Assignment  of  ]Eeror. 

(a)  In   General.  (c)    Questions  of  Factj  or  Matters  resting 

(b)  Modes  of  Presenting  Questions  of  Law  ;  ««  ^^«  Discretion  of  the  Lower  Court. 

Necessity  and  Hequisites  of  the  Bill    (d)  Finality  of  the  Judgment ;  and  the  Pen- 

or  Assignment ;  and  Assignable  Fr-  alty. 

rors. 

XVIl.  Of  Judgment,  Pardon,  and  Execution. 

XVUI.  Of  the  Crimes  of  Slaves;  and  their  Trial. 

(a)  In  General.  (c)    Verdict  and  Sentence ;  the  Punishment ; 

(b)  Organization  of  tlte  Tribunal;    Mode  Crimes  for,  and  Laws  under,  which 

and  Place  of  Trial;  Pleadings  and  *<  »»«y  ^  Inflicted. 

Fvidence. 

XIX.  Op  the  Costs  of  Criminal  Proceedings. 

I.  In  General. 

1.  The  English  and  French  texts  of  laws,  passed  before  const.  1812,  must  be  coo- 
strued  together ;  and,  in  criminal  statutes,  the  construction  given  most  favorable  to  the 
accused,  if  the  two  texts  disagree.     State  v.  Dupuy,  2  M.  177.     Codes,  1.  Nos.  2,  4,8. 

2.  The  acts  of  the  legislature,  in  1806,  were  passed  in  English  and  French,  both 
being  texts  ;  and  they  must  be  construed,  the  one  by  the  other,  as  parts  of  a  whole,  and 
not  as  di^^tinct  acts.     State  v.  Moore,  8  R.  518. 

3.  The  code  of  practice  has  no  application  to  criminal  proceedings.  lb. ;  Stale  v. 
Brette,  6  A.  653.     Infra,  XVI.  (d),  No.  7. 

4.  The  term  ^"felony  "  has  no  precise  meaning  in  our  laws,  the  forfeiture  of  lands  and 
goods,  which  characterize  it  in  England,  being  abolished.  It  denotes  here  a  crime  of 
great  magnitude  and  subject  to  an  infamous  punishment  —  death,  or  imprisonment  at 
hard  labor  in  the  penitentiary.  8  R.  529  ;  6  A.  286,  404;  8  A.  114.  Infra,  IX.  (b). 
No.  3.     But  see  infra,  No.  12. 

5.  The  legislature,  in  providing,  by  stat.  4  May,  1805,  §  33,  No.  50,  that  **all  the 
crimes,  offences,  and  misdemeanoi's,  hereinbefore  named,  shall  be  taken,  intended,  and 
construed  according  to,  and  in  conformity  with,  the  law  of  England ;  and  the  forms  of 
indictment,  (divested,  however,  of  unnecessary  prolixity,)  the  method  of  trial,  the  rules 
of  evidence,  and  all  other  proceedings  whatsoever  in  the  prosecution  of  the  said  crimcN 
offences,  and  misdemeanors,  changing  what  ought  to  be  changed,  shall  be,  except  as  is  by 
this  act  otherwise  provided  for,  according  to  the  said  common  law,''  must  be  under^ 
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stood  as  haTing  adopted  that  system  of  law,  as  it  existed  in  1805,  modified,  explained, 
and  perfected  by  statutory  enactments,  so  far  as  not  inconsistent  with  the  peculiar  char- 
acter and  genius  of  our  institutions.  State  v.  McGoy^  8  R.  545.  Infra,  VI.  (a),  Nos. 
2,3. 

6.  Before  const.   1812,  the  laws  of  the  territory  were  passed  and  promulgated  in 
English  and  French ;  and  the  act  in  one  language  was  entitled  to  as  much  respect  as  in 
the  other ;  but,  in  the  construction  of  statutes  passed  since,  the  English  text,  when  un- 
ambiguous, cannot  be  controlled  by  the  French  translation.     Const.  1812,  art.  6,  §  15;. 
State  V.  Mix,  8  R,  549.     Infra,  IX.  (b),  No.  2.     Laws,  IL  (b). 

7.  Art.  107,  const.  1845,  which  provides  "  that  prosecutions  shall  be  by  indictment  or 
information,*'  relates  exclusively  to  criminal  proceedings.  Martin  v.  Chrystal,  4  A. 
344. 

8.  The  maxim,  xnclusio  unius  exclimo  alteritis  est,  is  too  general,  and  subject  to  too 
many  excerptions  in  its  application,  to  govern  the  construction  of  criminal  statutes. 
Slate  v.  Connor,  7  A.  379. 

9.  The  title  of  an  act  cannot  control  the  plain  words  in  the  body  of  the  statute ;  and 
where  the  intent  of  the  latter  is  plain,  and  nothing  is  left  to  construction,  the  court  will 
refuse  evidence  to  show  changes  in  the  title  of  the  act,  while  in  the  course  of  its  passage 
through  the  legislature,  for  the  purpose  of  establishing  a  particular  interpretation  con- 
tended for.     State  v.  Cazeau,  8  A.  114. 

10.  The  code  of  practice,  though  relating  alone  to  civil,  may,  by  analogy,  afford  occa- 
sionally a  safe  guide  in  criminal,  proceedings.     State  v.  Gardner,  10  A.  25. 

11.  The  jury  cannot  be  charged,  that,  where  the  text  of  the  law,  published  in  English 
and  French,  since  const.  1852,  is  entirely  different  in  signification  and  effect,  neither  of 
them  can  have  the  force  of  law.     State  v.  Jacob,  10  A.  141. 

12.  The  dictum  of  the  late  court  of  errors  and  appeals,  that  the  term  ^^felont/*'  is 
unknown  to  our  laws,  was  unadvised.  That  term  occurs  in  many  of  our  statutes  ante- 
cedent to  the  dictum.  State  v.  Chariot,  8  R.  529  ;  acts  1805  ;  1818,  No.  66  ;  1855,  §  2, 
Xo.  123 ;  State  v.  Rohfrischt,  12  A.  382. 

13.  After  the  repeated  judicial  and  legislative  recognitions  of  the  validity  of  act  4 
Maj,  1805,  §  33,  continued  in  force  by  act  1855,  §  73,  No.  121,  it  is  too  late  now  to 
question  its  constitutionality  under  art.  117,  const.  1852,  and  the  corresponding  articles  of 
the  two  preceding  constitutions.  Const.  1845,  art.  120;  const.  1812,  art.  4,  §  11  ;  State 
V.  Laeombe,  12  A.  195. 

14.  The  act  1855,  No.  120,  relative  to  crimes  and  offences,  does  not  violate  art.  115, 
const.  1852,  regulating  the  titles  and  unity  of  legislative  acts.     Jb. 

15.  Penalties  are  inflicted  on  the  violators  of  public  law — not  to  indemnify  the 
immediate  sufferer  —  that  object  is  attained  by  civil  actions  —  but  to  redress  the  injury 
done  the  state  by  the  disturbance;  of  its  peace  and  the  disquiet  of  its  good  citizens  ;  by 
public  example  to  deter  others  from  the  commission  of  like  offences  ;  and  their  commis- 
Mon  by  the  offender  himself  to  render,  in  some  cases,  for  a  time,  at  least,  impossible. 
Such  are  the  reason  and  spirit  of  the  criminal  code  —  the  causes  of  its  enactment  — 
and,  by  the  light  of  this  interpretation,  is  that  code  to  be  read.  J^ate  v.  Hunter,  14  A. 
71.    Laws,  II.  (e),  No.  7. 

IL  Op  Criminal  Jurisdiction;   and  the  General  Powers  of  the  Court. 

1.  The  criminal  court  of  the  first  district  has  no  jurisdiction  of  a  suit  against  a  surety 
on  a  recognizance  taken  by  it.     Peirce  v.  Morgan,  3  L.  343. 

2.  The  power  of  correcting  its  minutes,  so  as  to  make  the  entries  conform  to  the 
truth,  whenever  errors  or  omissions  are  salisiiactorily  shown,  is  inherent  in  every  court. 
In  criminal  proceedings,  all  ministerial  acts  are  amendable  at  any  time.  State  v.  Folke^ 
t  A.  744 ;  State  v.  Gaie$,  9  A.  94.     Infra,  VII.  Nos.  6,  17. 

3.  Const.  1845  did  not  abrogate  act  28  January,  1817,  No.  9,  under  which  the  judge 
ha>  power  to  appoint  an  attorney  in  behalf  of  the  state,  -pro  tempore,  whenever  the 
attorney-general,  or  district  attorney,  does  not  attend.  State  v.  Viaux,  8  A.  514.  Infra, 
XVIIL  (b),  No.  12. 

4.  So,  where  the  district  attorney,  previous  to  his  appointment,  had  been  of  counsel 
for  the  prisoner,  the  court  may  appoint  an  attorney,  pro  tempore,  to  frame,  sign,  and  pre- 
sent the  indictment  to  the  grand  jury,  and  to  prosecute  in  behalf  of  the  state.     lb. 

5.  The  district  judges  are  authorized  to  make  rules  tor  their  own  courts,  where  the 
laws  are  silent.      State  v.  Gardner,  10  A.  25. 
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6.  Nothing  in  the  constitution  require^  bills  of  indictment  to  be  signed,  or  all  pro?ecu- 
*tion3  to  be  conducted,  by  the  regular  district  attorneys.  Legislative  enactment  makes  it 
incumbent  on  thera  to  perform  the  duties  of  prosecutors  in  behalf  of  the  state,  when 
they  are  present  and  not  recused  ;  if  they  be  absent  or  recused,  the  legiirlature  may, 
without  infringing  any  constitutional  provision,  temporarily  confide  their  duties  to  others. 
State  V.  Bass,  12  A.  862 ;  State  v.  Boudreatix,  14  A.  88. 

7.  So,  there  is  nothing  unconstitutional  in  act  28  January,  1817,  §  26,  No.  9,  reenacted 
1855,  §  11,  No.  303,  under  which,  in  the  absence  of  a  district  attorney,  the  court  maj 
appoint  an  attorney  to  frame  and  sign  a  bill  of  indictment  and  conduct  a  prosecution 
in  behalf  of  the  state.     Const.  1852,  arts.  74,  83;  lb.     Attorney,  III.  Nos.  4,5. 

8.  The  first  district  court  of  New  Orleans  is  tfie  criminal  court  of  New  Orleans,  by 
which,  in  the  intendment  of  the  quarantine  act,  1855,  §  19,  No.  336,  all  violations  of  the 
same  at  the  quarantine  station  on  the  Mississippi  and  at  the  Rigolets,  are  to  be  tried. 
State  V.  Patterson,  14  A.  46. 

9.  An  information  under  that  act,  §  13,  charging,  that  defendant,  aAer  being  ordered 
to  anchor  and  remain  at  the  quarantine  station,  in  the  parish  of  Plaquemines,  for  ten 
days,  disobeyed  the  order,  and  brought  his  vessel  to  New  Orleans,  before  the  expiration  of 
that  time,  charges  an  offence,  complete  only  on  the  ship's  arrival  in  New  Orleans.  The 
refusal  to  obey  the  order,  which  would  have  been  no  offence,  unless  the  ship  arrived  in 
New  Orleans,  constituted,  by  her  arrival  there,  an  offence,  committed  in  the  parish  of 
Orleans,  and  over  which  the  first  district  court  of  New  Orleans  had  jurisdiction.  Const 
1852,  art.  103  ;  act  1855,  §  6,  No.  255 ;  Jb. 

10.  The  sale,  in  this  state,  of  a  gun  taken  in  another,  may  be  proof  of  larceny  there; 
it  is  none  of  larceny  here.  Such  a  sale  is  no  violation  of  our  laws,  nor  can  the  veudor 
be  tried  by  our  courts.     State  v.  Reonnals,  14  A.  278. 

11.  Out  of  the  parish  of  Orleans,  the  only  tribunals,  vested  with  jurisdiction  to  try 
slaves  accused  of  crimes  and  offences,  are  those  created  by  act  19  March,  1857,  No.  232; 
the  district  courts  have  no  jurisdiction,  either  original  or  appellate.  So  that  the  latter 
cannot  interfere,  even  to  carry  into  effect  the  sentence  of  the  former.  Hardy  v.  Voor- 
hies,  14  A.  776. 

12.  Thus;  where,  by  her  sentence  and  death-warrant,  a  slave,  being  pregnant  at  the 
time  of  trial,  is  to  be  hung  fifteen  days  after  delivery,  land,  more  than  a  year  havinj^ 
elapsed  after  the  sentence,  it  remains  unexecuted,  the  district  court  in  a  country  pari>h 
has  no  jurisdiction  of  proceedinirs  by  the  district  attorney  to  compel  the  sheriff  to  exe- 
cute the  sentence,     lb.     Infra,  XVIL  No.  13. 

13.  Tlie  act  18  March,  1858,  No,  303,  provides,  §  1,  that  any  judge,  if  connected  by 
Mood  or  marriage  with  the  accused,  may  recuse  himself,  or  be  recused.  The  following 
sections  regulate  the  mode  of  trying  recused  cases  in  the  city  of  New  Orleans  and  the 
country  parishes,  • 

14.  For  the  power  to  grant  new  trials,  see  Infra,  XIV. ;  to  grant  continucmces,  Infra, 
XIII.  (c)  ;  to  discharge  the  jury.  Infra,  XIII.  (a)  ;  to  direct  the  acquittal  of ,  or  grant  a 
separate  trial  to^  one  of  several  codefendants,  Infra,  XII.  (f ),  2),  No.  3  ;  XIII.  (a),  Nos. 
6,  8,  9 ;  to  grant  a  change  of  venue.  Infra,  XIII.  (b) ;  to  admit  to  bail.  Infra,  V.  (b) ; 
to  have  a  nolle  prosequi  entered,  Infra,  XI. ;  to  appoint  an  interpreter^  Interpreter,  No.  3. 

See,  further,  for  jurisdiction,  Infra,  IV.  No.  3  ;  VI.  (c) ;  IX.  (g),  2),  No.  11 ;  XI. 
No.  13 ;  XIII.  (b),  No.  2  ;  XVL     Appeal,  I.  (i). 

IIL   Of  Indictable  Offences. 

1.  The  penalty  imposed  by  act  7  June,  1806,  §  18,  No.  84,  on  the  owner  or  occupier 
of  a  plantation,  for  keeping  slaves  thereon  without  a  white  or  free  colored  person  as 
overseer,  can  only  be  recovered  by  civil  action  before  ah  ordinary  tribunal.  The  action 
must  be  brought  before  a  justice  of  the  peace,  a  parish,  or  district  court,  according  to  the 
number  and  amount  of  the  fines  claimed.  And  where  the  state  proceeds  by  a  criminal, 
instead  of  a  civil,  action,  the  proceedings  will  be  dismissed.  State  v.  Linton^  3  R.  55 ; 
State  V.  Thompson,  10  A.  122.     Slaves,  I.  (d),  1),  No.  4. 

2.  By  the  common  law,  every  act,  contra  bonos  mores,  is  an  indictable  offence ;  but  no 
such  mass  of  undefined  offences  exists  in  this  state.  Nothing  is  punishable  here  which 
is  not  made  an  offence,  and  the  punishment  of  which  is  not  denounced  by  legislative 
authority ;  but  whatever  constitutes  an  offence  by  legislative  act,  may  be  prosecuted  by 
indictment,  unless  a  different  proceeding  be  expressly  provided  for.  State  v.  Williams, 
7  R.  252. 
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3.  The  Stat.  29  January,  1817,  §  1,  No.  10,  forbidding  the  introduction  into  this  state 
of  slaves  convicted  of  certain  crimes,  under  penalty  of  their  forfeiture  and  a  fine,  etc., 
creates  an  indictable  offence.     lb, 

4.  The  act  21  December,  1814,  No.  16,  imposing  a  penalty  on  any  proprietor  of  a 
plantation,  or  his  agent,  who  neglects  to  keep  on  such  plantation  one  white  person  for 
every  thirty  slaves  working  thereon,  does  not  create  an  indictable  offence.  It  contem- 
plates not  a  criminal,  but  a  civil,  proceeding,  by  motion  of  the  district  attorney,  for  re- 
covery of  the  fine.     State  v.  Thomas^  12  R.  48 ;  State  v.  Thompson^  10  A.  122. 

J.  But  where  the  district  attorney  proceeds  by  indictment,  and,  after  a  true  bill  found, 
and  a  conviction,  makes  a  written  motion,  referring  to  the  indictment  and  proceedings 
thereon,  making  them  a  part  of  his  motion,  and  pmys  for  judgment  for  the  penalty,  the 
motion  will  not  be  vitiated  by  the  indictment  and  conviction  ;  and  where  the  facts  proved, 
or  admitted,  make  out  the  case,  the  indictment,  arraignment,  and  trial  will  be  disregarded, 
as  merely  useless.  Utile  per  tniUtle  nan  vitiatur.  But  where  there  is  no  admis&ion  or 
proof,  and  the  form  of  a  criminal  proceeding  is  not  for  a  moment  abandoned,  a  sentence 
against  defendant  will,  on  assignment  of  error,  be  reversed,  and  the  proceedings  dis- 
missed,    lb. 

6.  **  Being  concerned  in  a  row "  is  not  an  indictable  offence.  State  v.  Ridgley^  10 
A.  302. 

7.  Proceedings  under  act  1855,  §  94,  No.  120,  against  one  for  retailing  spirituous 
liquors  without  a  license,  must  be  by  indictment  and  not  by  civil  suit.  Under  acts  1806, 
No.  34,  and  1814,  No.  16,  the  objects  and  phraseology  of  which  were  totally  different, 
the  penalty  was  nothing  more  than  a  fine,  recoverable  by  suit,  or  on  motion  of  the  district 
attorney.  But,  under  act  1855,  no  such  procedure  is  prescribed;  and  conviction  is  Ibl- 
lowed  by  fine,  and,  in  default  of  its  payment,  by  imprisonment.  State  v.  UoUiny  12  A. 
677. 

8.  A  prosecution  for  the  inhuman  treatment  of  a  slave,  under  act  7  June,  1806,  §§  16, 
17,  No.  34,  still  in  force,  is  not  to  be  conducted  as  a  civil  suit.  The  terms  '*  conviction 
and  offence"  on  the  contrary,  imply  a  prosecution  by  information  or  indictment ;  while 
the  offence  of  homicide,  specified  in  the  former  of  those  sections,  could  be  prosecuted  in 
no  otiier  manner.     Const.  1852,  art.  103  ;  $tate  v.  White,  13  A.  573. 

IV.   Of  the  Arrest,  Examination,  and  Commitment. 

1.  A  mittimus  is  complete,  if  it  show  that  there  was  a  judgment  by  a  magistrate,  or  a 
court  authorized  to  give  it.     Territory  v.  Hattick,  2  M.  88. 

2.  A  mittimus  is  a  judicial  proceeding,  and  consequently  null  if  written  in  French. 
McCartg's  Case,  2  M.  278.     Courts,  I.  No.  1. 

3.  The  question,  whether  an  offence  have  been  committed  within  the  jurisdiction  of 
the  court,  cannot  be  inquired  into  on  the  party's  commitment ;  it  can  only  be  gone  into 
on  an  inquiry   into  the  merits,     lb. 

4.  A  party  cannot  be  committed  to  jail  on  an  accusation  without  being  heard ;  and  a 
mittimus  to  such  effect  is  illegal.     lb. 

5.  After  conviction  it  is  useless  to  inquire  by  what  authority  the  accused  was  arrested. 
StaU  V.  Jerry,  4  A.  190.     Infra,  XVllI.  (a),  No.  2. 

6.  The  domicil  of  the  husband  is  the  domicil  of  the  wife,  and  she  is  entitled  to  enjoy  it 
in  peace.  Her  report,  that  her  peace  is  actually  disturbed  in  the  night-time,  and  her 
life  endangered  by  her  husband  in  her  own  domicil,  will  justify  the  police  officers  in 
entering  the  house  with  her  to  protect  her  from  violence.  And,  having  ascertained  that 
the  peace  was  disturbed  and  her  life  in  danger,  it  is  their  duty  to  arrest  the  husband 
without  a  warrant,  and  convey  him  into  custody,  until  the  matter  can  be  investigated  by 
a  magistrate.     State  v.  Stouderman,  6  A.  286. 

7.  If  an  alarm,  given  in  the  night-time,  be  calculated  to  produce  a  reasonable  belief, 
that  a  high  crime  was  about  being  committed,  it  is  the  duty  of  the  police  officers  to  enter 
the  house,  forcibly  if  necessary,  and  without  a  warrant,  to  prevent  the  commission  of  the 
crime,  and  quell  the  disturbance.     lb. 

8.  When,  in  accordance  with  an  order  previously  entered  on  the  minutes,  a  warrant 
issues  under  the  signature  of  the  clerk  and  the  seal  of  the  court,  it  is  sufficient.  No  law 
requires  a  bench  warrant  to  be  signed  by  the  judge.     State  v.  Martinez,  1 1  A.  23. 

9.  Under  the  law  of  England  and  our  sister  states,  a  magistrate,  unless  super  visum 
on  his  own  positive  and  personal  knowledge,  or  upon  the  party's  confession  in  his  pres- 
ence, cannot  issue  a  warrant  without  an  affidavit.     If  he  do  so,  without  oath  of  facts,  or 
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circumstances  raising  a  presumption  of  guilt,  he  is  liable  in  damages,  for  acting  illegally 
in  his  ministerial  capacity,  to  the  puriy  aggrieved.  But  this  rule  has  never  obtained  in 
this  state.     Maguire  v.  Hughes^  13  A.  281.     Justice  op  tue  Peace,  Nos.  16, 17. 

10.  For  the  payment  of  expenses  attending  the  arrest,  confinement,  and  maintenance  of 
persons  accused  or  convicted  of  crime,  see  acts  12  March,  1859,  No.  22;  lU  January, 
1859,  No.  5. 

See  Infra,  V.  (b),  No.  o  ;  (c),  2),  No.  6 ;  (d),  2),  No.  14 ;  XU.  (e),  Nos.  1,2;  XVIII. 
(a),  No.  7.     Time,  No.  1. 

V.  Of  Bail  and  Recognizance. 
(a)  In    General. 

1.  In  intrusting  parties  accused  to  the  friendly  custody  of  their  sureties,  the  state 
looks  not  to  their  peculiar  skill  in  apprehending  offenders,  but  to  their  sufficiency  in  law, 
an  important  element  of  which  is  their  solvency.     State  v.  Gallagher,  9  A.  589. 

2.  Where,  on  appeal  from  a  sentence  of  fine  and  imprisonment,  the  accused  gives 
bond,  reciting  the  facts,  and  conditioned,  that  appellant  shall  satisfy  the  judgment,  if  af- 
firmed, the  sureties  will  not  be  liable.  Such  an  instrument  is  not  a  bail  bond ;  and  as 
an  appeal  bond,  from  giving  which  the  accused  is  exempted,  it  is  void.  Act  30  May, 
184G,  §  8,  No.  125  ;   State  v.  Porte,  10  A.  148. 

3.  It  is  illegal  and  against  public  policy  for  the  sheriff  to  receive  money  as  a  security 
for  the  appearance  of  persons  accused  of  crime.  State  v.  Reiss,  12  A.  166.  Arrest, 
IV.  (a),  No.  14.     [A liter,  in  civil  proceedings,     C.  C.  3034. J 

4.  Where  money  has  been  deposited  with  the  sheriff  as  security  for  the  appearance  of 
a  party,  who  fails  to  appear,  a  rule  by  his  assignee  on  the  sheriff,  to  recover  the  amount, 
should  be  discharged.  And,  where  such  a  rule  has  been  made  absolute,  an  appeal  by 
the  state  alone,  an  intervenor  therein,  must  be  dismissed.  lb.  Obligations,  111.  (c), 
2),  A,  No.  1. 

(b)  Right  of  Admission  to  Bail;  By  Whom  it  may  he  Claimed  or  Granted, 

1.  Bail  is  never  allowed  in  caj^es  punishable  by  death,  when  the  proof  is  strong  or  the 
presumption  great.      Territory  v.  Benoit,  1  M.  142;   Territory  v.  McFarlane,  lb.  218. 

2.  A  parish  judge  or  justice  of  the  peace,  before  whom  a  party  is  brought  for  exami- 
nation, cannot  admit  him  to  bail,  if  the  crime,  of  which  he  is  accused,  be  "punishable 
with  death,  or  seven  years  or  more  imprisonment  at  hard  labor."  Act  31  March,  1807, 
§  13,  No.  1 ;  State  v.  Hebert,  10  R.  41  ;  Slaie  v.  Harper,  3  A.  598. 

3.  Under  act  30  May,  1846,  §  10,  No.  125,  and  art.  108,  const.  1845,  one  may  be 
admitted  to  bail  pending  his  appeal  from  a  judgment  of  conviction,  where  the  offence 
charged  is  one  which  would  have  authorized  it  before  conviction.  The  inferior  court  is 
not  entirely  divested  of  jurisdiction  by  the  appeal,  the  judge  being  still  authonzed  to  ad- 
mit to  bail.     State  v.  Jones,  3  A.  10;  Infra,  (c),  3),  No.  1.     Appeal,  VII.  (a). 

4.  The  Stat.  1807,  No.  1,  is  not  inconsistent  with  art.  108,  const.  1845,  nor  with  the 
corresponding  article  of  const.  1812,  art.  6,  §  19.  These  articles  are  silent  in  relation  to 
the  magistrates  who  shall  admit  to  bail,  leaving  the  subject  to  the  legislature.  Stale  v. 
Harper,  3  A.  598. 

5.  Prisoners,  arrested  for  larceny,  are  bailable  under  const.  1845,  during  the  pendency 
of  the  examination  for  commitment.     Stale  v.  Ozer,  5  A.  744. 

6.  Under  art.  108,  const.  1845,  a  judge  or  court,  authorized  to  issue  a  writ  of  habeas 
corpus,  cannot  refuse  bail,  except  for  capital  cases,  where  the  proof  is  evident  or  the  pre- 
sumption great.  It  is  a  constitutional  right,  which  the  judge  has  no  discretion  to  refuse, 
and  which,  though  convicted  and  sentenced,  defendant,  pending  his  appeal,  can  demand. 
The  act  18  March,  1852,  No.  271,  in  withholding  that  right,  is  unconstitutional.  Matter 
of  Longworth,  7  A.  247  ;  State  v.  Roger,  7  A.  382 ;   Governor  v.  Fay,  8  A.  490. 

7.  RosT,  J.,  dissenting.  After  conviction  of  an  offence  not  capital,  the  prisoner  is  not 
entitled  to  be  bailed  as  a  matter  of  right ;  it  is  a  matter  addressed  to  the  sound  discre- 
tion of  the  court,  before  which  the  appeal  is  taken.  lb,  [^Const,  1845  was  superseded 
by  that  of  lSo2,  which,  art,  104,  provides,  that  all  prisoners  shall  be  bailalde,  .  .  .  "unless 
after  conviction  for  any  offence  or  crime  punishable  with  death  or  imprisonment  at  hard 
labor."] 

8.  Though  bound  to  grant  a  w^rit  of  habeas  corpus  to  admit  to  bail,  yet  the  court  will 
do,  in  relation  to  such  writ,  what  is  right  between  the  prisoner  and  the  public  State  v. 
Roger,  7  A.  382. 
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9.  So,  where  the  prisoner  applied  to  the  suprejne  court  fpr  the  writ,  on  the  ground, 
that  there  was  no  prospect  of  his  case  being  tried  at  that  term  of  court,  which  was  about 
closing,  and  consequently  for  nmny  months  afterwards,  and  the  court  consented  to  try  the 
case  at  once,  the  writ  was  refused  and  the  case  tried.     Ih, 

10.  The  power  to  bail  is  not  incidental  to  the  power  to  reprieve.  So,  where  the 
{Tovemor  granted  a  reprieve  on  condition,  that  the  accused  should  execute  a  bond  with  a 
Furety  named,  conditioned  for  his  appearance  in  case  a  full  pardon  were  not  granted,  a 
bond,  so  taken  by  the  sheriff,  will  not  bind  the  surety.     Governor  v.  Fay,  8  A-  490. 

11.  The  finding  of  an  indictment  for  a  capital  offence  is,  in  general,  such  a  strong  pre- 
sumption of  guilt,  as  to  preclude  any  further  inquiry  into  the  merits  on  a  habeas  corpus. 
And  no  such  inquiry  is  permitted,  except  under  the  most  special  and  extraordinary  cir- 
cumstances.    J^ate  ex  ret  BeU  v.  Judge,  10  A.  424. 

12.  The  supreme  court  will  not  interfere  to  compel  a  district  judge  to  listen  to  evidence 
offered,  on  an  application  under  a  habeas  corpus  to  be  discharged  or  admitted  to  bail,  for 
the  purpose  of  showing,  that,  under  the  facts  prior  to  the  indictment,  the  prisoner  is  en- 
titled to  be  bailed  or  discharged.  Where  the  district  judge  refuses  to  hear  evidence,  and 
the  prisoner  has  been  but  a  short  time  confined,  and  it  does  not  appear,  that  the  state 
has  ever  had  an  opportunity  to  bring  him  to  trial,  the  act  of  the  judge  will  be  approved. 
lb. 

13.  The  act  17  March,  1859,  No,  269,  authorizes  and  requires  the  several  recorders  of 
the  city  of  New  Orleans  to  take  bail  in  aU  cases  bailable  under  the  constitution  and  laws. 

See  hfra^  (c),  1),  Nos.  5,  6. 

(c)   Order  Admitting  to  Bail;  and  the  Bond. 

\)  In  GeneraL 

1.  A  bond  taken  by  a  justice  in  a  case,  in  which  he  is  prohibited  from  admitting  to 
is  void ;  and  the  state  cannot  recover  on  it.     State  v.  Ifebert,  10  R.  41 ;  State  v. 

Harper,  3  A.  598 ;  State  v.  Hays,  4  A.  59. 

2.  It  is  usual  and  proper,  on  appearance,  to  continue  the  bond  with  the  surety's  assent ; 
and  where  the  latter,  when  notified  of  its  forfeiture,  does  not  raise  the  objection  within 
the  ten  days,  the  court  will  presume,  that  the  bond  was  so  continued.  State  v.  Gassidy. 
7  A.  274. 

3.  The  maxim  "volenti  nonfit  injuria^  cannot  be  extended  to  bonds  in  criminal  pro- 
ceedings, in  which  no  other  bond  can  be  taken  than  that  authorized  by  law.  A  bond, 
onautborized  or  illegally  taken,  does  not  bind  the  parties  thereto,  however  willing  to  be 
bound.  Governor  v.  Fay,  8  A.  490 ;  State  v.  FtVw,  12  A.  688.  Obligations,  VIL 
(a),  4),  No.  6. 

4.  When  it  is  not  averred,  whether  the  bond  sued  on  be  the  first  or  second,  it  is  not  a 
valid  objection,  that,  the  accused  being  already  under  arrest  on  the  same  charge,  the 
sheriff  could  not  make  a  second  arrest,  or  take  a  second  bond.  If  the  sheriff  took 
an  illegal  bond,  he  had  the  right  to  abandon  the  first,  and  take  a  second,  which,  being 
the  only  one  legal,  must  be  regarded  as  the  only  one  taken.     State  v.  McKeown,  12  A. 

5.  A  bond  for  the  appearance  of  a  prisoner,  convicted  of  larceny,  an  offence  punish- 
able by  imprisonment  at  hard  labor,  does  not  bincl  the  surety,  who  is  not  estopped  from 
pleading  its  invalidity  under  art.  104,  const.  1852.  State  v.  Fton,  12  A.  688.  Obli- 
gations, III.  (c),  2),  D,  No.  21. 

6.  Merrick,  C.  J.,  concurring.  Perhaps  the  legislature  may  authorize  the  admission 
to  bail  even  after  a  verdict  of  guilty,  as  art.  104,  const  1852,  may  have  been  intended 
infavorem  libertatis.  But  act  1855,  §  32,  No.  121,  does  not  confer  the  power,  and  until 
then  the  courts  must  be  governed  by  the  constitutional  provision,  in  which  the  term, 
''conviction^"  probably  means  a  verdict  of  guilty.     Jb. 

7.  Objections  to  the  mode  of  taking  a  bond,  and  the  description  of  the  offence  therein 
are  available,  if  at  all,  when  the  motion  for  forfeiture  is  made,  or  on  an  application  to 
set  it  aside  within  the  legal  delay,  or  on  appeal.  But  such  matters,  pleadable  on  the 
merits,  cannot  serve  for  an  injunction.  Sartorius  v.  Dawson,  13  A.  111.  Injunction, 
II.  (b),  2). 

8.  The  surety's  obligation  is  a  civil  obligation,  which,  like  all  others,  is  to  be  consid- 
ered with  reference  to  the  substance  of  things.  It  is  not  an  idle  form ;  it  means  some- 
thing.    StaU  V.  Ansley,  13  A.  298. 
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8)  Tkt  Order ;  Amount  and  Execution^  Approval  and  Acceptance^  of  the  Bond. 

1.  When  an  order  to  give  bail  fix<^.s  the  bond  at  seven  hundred  dollars,  and,  at  the 
Bubsequent  term,  the  court  directs  the  entry  to  be  amended  by  inserting  seven  thousand 
dollars,  a  bond,  previously  executed  for  the  latter  sura,  is  valid,  and  the  sureties  can  only 
be  relieved  on  the  ground  of  error  in  signinpj  it.     StcUe  v.  Frith,  14  L.  19L 

2.  Where  one,  afler  conviction,  is  admitted  to  bail  pending  an  appeal,  the  bond  may 
be  executed  in  the  presence  of  any  officer  of  court  or  other  person  designated  by  the 
judge ;  but  the  allowing  of  bail,  and  the  determination  of  the  amount,  are  judicial  acts, 
and  must  be  performed  by  him.     State  v.  Jones,  3  A.  10. 

3.  A  district  judge  is  authorized  to  delegate  to  his  clerk,  or  a  justice  of  the  peace, 
authority  to  accept  the  bond.     State  v.  SewaU,  3  A.  575. 

4.  So,  where  the  judge,  before  whom  the  prisoner  is  brought  on  habeas  carpus,  admits 
him  to  bail,  ordering  the  surety  to  be  judged  of,  and  accepted  by,  a  justice  of  the  peace 
named  in  the  order,  the  surety  will  be  bound.     Ih, 

5.  A  bond,  taken  by  the  sheriff  without  an  order  of  court  admitting  the  accused  to 
bail  or  fixing  the  amount  of  the  bond,  is  null.  6  A.  700,  744;  12  A.  224,  349 ;  13  A. 
288  ;  infra.  No.  25. 

6.  A  magistrate,  who  commits  the  prisoner  only  until  he  gives  bail,  may  afterwards 
take  and  approve  the  bond.  Aliter,  it  would  seem,  if  the  commitment  be  final.  State  t. 
WyaU,  6  A.  701. 

7.  The  principle,  that  civil  process  cannot  be  issued  on  Sunday,  applies  to  civil,  and  not 
criminal,  cases.     Bail  may  be  taken  on  that  day.     lb, 

8.  A  sheriff,  though  he  c^innot  bail  the  prisoner,  may  perform  the  ministerial  duty  of 
taking  the  bond,  when  requested  by  the  magistrate.     lb, 

9.  The  magistrate  should  name  and  approve  the  surety  and  give  to  the  sheriff  a 
written  order  for  the  prisoner's  discharge  on  his  executing  the  bond.  But,  if  he  approve 
the  bond  aAer  it  is  taken,  the  surety  cannot  complain.     lb. 

10.  Where  the  supreme  court,  on  an  application  under  a  habeas  carptis,  admits  to 
bail,  it  will  fix  the  amount  of  the  bond,  which  it  will  direct  the  sheriff  to  take,  and  sub- 
mit to  it  before  the  prisoner's  discharge.     Matter  of  Longworth,  7  A.  247. 

11.  Where  the  magistrate's  certificate  of  approval,  indorsed  on  the  bond,  and  dated  a 
few  days  after  the  date  of  its  execution,  is  immediately  preceded  by  the  certificate  of  the 
sheriff,  without  date,  that  the  bond  had  been  accepted  and  approved  by  him,  it  will  be 
presumed,  that  the  bond  was  thus  received  and  accepted  after  he  had  been  authorized 
by  the  magistrate  to  do  so.     State  v.  Leivis,  7  A.  540.     Evidence,  III.  (d),  No.  17. 

12.  Allowing  and  fixing  the  amount  of  bail  are  judicial  acts,  which  the  executive  is 
prohibited  from  doing  by  const.  1845,  art.  2;  const.  1852,  art.  2;  const.  1812,  arL  1, 
sec.  2.      Governor  v.  Fay,  8  A.  490. 

13.  The  sureties  on  a  bond,  taken  by  one  acting  as  sheriff  rfcyacto,  under  color  of  title, 
will  be  bound,  though  the  party  so  acting  have  never  qualified,  and  be  ineligible  under 
the  constitution.     State  v.  Gilbert,  10  A.  524.     Sheriff,  I.  (a),  Nos.  4,  7. 

14.  To  allow  and  ^x  the  amount  of  bail,  requires  judicial  action  ;  but  to  determine 
the  surety's  solvency,  does  not.  So,  the  judge,  after  determining  to  admit  to  bail,  and 
fixing  the  amount  of  the  bond,  may  delegate  to  the  sheriff  the  pow^er  to  accept  such  sure- 
ties, as  he  thinks  sufficient.  Any  onw  aggrieved  by  his  refusal  to  accept  the  sureties 
tendered,  may  apply  to  the  judge,  who  is  empowered  to  hear  evidence  on  the  subject  lb. 

15.  When  the  judge  decrees,  that  the  prisoner  be  admitted  to  bail,  and  that  the  bond 
be  taken  by  the  sheriff,  who,  in  default  of  its  execution,  is  to  convey  the  accused  to 
prison,  the  sheriff  will  be  authorized  to  approve  the  sureties.     lb. 

16.  The  filing  of  a  bail  bond  in  open  court,  and  the  order  to  call  the  parties  thereto, 
are  a  sufficient  appix)val  thereof  by  the  judge.     lb. 

17.  It  is  not  for  the  surety  to  dispute  his  own  sufficiency.     3. 

lb.  When  there  it  no  order  admitting  to  bail,  fixing  the  amount  of  the  bond,  or 
authorizing  any  person  to  take  it,  the  bond  is  not  binding.     Stale  v.  Gilbert,  10  A.  oS'2. 

19.  A  general  order,  fixing  the  amount,  and  authorizing  the  sheriff  to  approve  the 
sureties,  of  bonds  to  be  given  for  particular  crimes,  is  insufficient.  An  order,  not  author- 
izing the  accused  to  be  admitted  to  bail,  either  expressly,  or  by  necessary  implication, 
is  bad ;  it  should  be  so  entered  of  record,  as  to  leave  no  reasonable  doubt  of  its  mean- 
ing.    State  y.  Bopson,  10  A.  550. 

20.  The  grade  of  crime  is  not  the  sole  measure  of  the  amount  of  bail ;  it  should  vary, 
not  only  with  the  degree  of  the  offence,  but  the  circumstances  of  the  accused.     lb. 

21.  The  proper  practice  is,  for  the  judge  to  fix  the  amount  of  the  bond  and  deputize  a 


CRIMINAL  LAW,  V.  (c),  3).  363 

peri!on  to  receive  and  approve  it,  in  each  case  as  presented  by  the  grand  jury.     Ih,  ; 
infra.  No.  25. 

22.  When  an  offence  is  punishable  both  with  fine  and  imprisonment,  the  bond  will  be 
legal,  though  taken  in  a  sum  larger  than  the  maximum  of  the  fine,     ^aie  v.  Martinez^ 

11  A.  23. 

23.  The  order  may  be  made  by  the  judge  at  chambers  without  having  the  accused 
before  him  on  a  habeas  corpus:  and  this,  although  the  latter  may  have  applied  for  the 
writ  to  be  bailed.  Error  in  the  mode  of  proceeding  does  not  invalidate  the  decree  or 
the  bond  under  it     State  v.  Wilson,  12  A.  189. 

24.  Though  the  order  direct  the  bond  to  be  taken  by  the  sheriff,  his  deputy  may  take 
it,  and,  after  its  execution,  discharge  the  accused.  Deputy  sheriffs  can  represent  the 
sheriff  in  all  duties  confided  to  the  latter,  and  may  execute  orders  though  addressed  to 
the  sheriff  himself.  C.  P.  771 ;  acts  1855,  Nos.  301,  337 ;  lb.  Execution,  V.  (b). 
No.  15. 

25.  The  intimation,  in  the  cases  of  Hopson  and  Clendennen,  supra,  Nos.  5, 21,  that  the 
order  should  deputize  a  person  to  receive  and  approve  the  bond,  was  intended  only  to 
indicate  the  regular  mode  of  proceeding.  The  sheriff  or  his  deputies,  in  whose  custody 
the  accused  is  when  the  order,  designating  no  persen  to  take  the  bond,  is  rendered,  may 
take  it ;  and  neither  the  accu.^ed  nor  his  sureties,  who,  by  so  construing  the  order,  have 
obtained  the  former's  discharge,  can  gainsay  a  construction  on  which  they  have  them- 
selves acted.     Slate  y.Ansley,  13  A.  298.     Sequestration,  II.  (d),  3),  No.  17. 

26.  When  a  party,  arrested  on  two  charges,  is  admitted  to  bail  in  the  same  sum  in 
each,  and  the  slteriff,  instead  of  taking  two  bonds,  takes  one  only  for  the  aggregate  sum 
of  the  two,  the  surety's  obligation  is  not  increased  in  cither.  And  if,  in  one,  the  accused 
sati^ify  the  bond,  but  not  in  the  other,  the  forfeiture  can  be  for  only  half  the  penalty. 
S^ate  V.  WOsan,  U  A.  446. 

27.  Where  the  circumstances  show,  that  the  sheriff  had  sufficient  authority  to  act 
in  the  premises,  and  that  the  bond,  taken  by  him,  was  based  on  a  written  order  of  com- 
mitment and  bail,  such  bond,  valid  on  its  face,  cannot  be  questioned  by  the  surety,  on  the 
groQiid,  ihat  it  was  taken  under  a  verbal  request  of  the  magistrate,  and  never  accepted 
or  officially  ratified  by  him.     State  v.  Badon,  14  A.  783. 

28.  Thus ;  a  magistrate,  after  giving  the  sheriff  a  written  order  to  bail  the  prisoner 
pending  his  examination,  gave  another  written  order,  admitting  the  prisoner  to  bail  on 
furnishing  a  bond  for  the  same  amount.  But  the  latter  order  did  not  specially  empower 
tbe  sheriff  to  take  the  bond,  though,  as  admitted,  it  was  accompanied  by  a  verbal  author- 
ization to  him  to  that  effect.  The  sheriff  took  but  one  bond,  which,  valid  in  form,  was 
filed  and  transmitted  by  the  magistrate  to  the  district  court.  Held,  that  the  bond 
&u>tains  a  decree  of  forfeiture.      Ih, 

See  Evidence,  XV.  (,j)>  N*^-  l^* 

3)  Fornif  Condition^  and  Return^  of  the  Bond;  and  Description  of  the  Offence. 

1.  The  bond  to  be  executed  under  act  30  May,  1846,  §  10,  No.  125 ;  const.  1845,  art. 
108,  pending  an  appeal  after  conviction,  is  a  bail  bond,  and  not  a  recognizance  or  appeal 
bond.  And  it  should  be  returnable  before  the  inferior  court,  which  alone  is  authorized 
to  execute  the  final  decree.  Act  26  May,  1846,  §  5,  No.  127  ;  State  v.  Jones,  3  A.  10. 
Supra,  (b),  No.  3. 

2.  Where  the  bond,  executed  pending  an  appeal,  states  no  charge  warranting  a  pros- 
ecution, and  it  is  not  shown,  that  the  sureties  knew  the  charge  actually  preferred,  and 
of  which  the  accused  was  convicted,  or  that  they  consented  to  be  his  sureties  on.  any 
other  charge  than  that  in  the  bond,  they  will  not  be  bound.     Jb. 

3.  A  defect  in  stating  the  cause  of  taking  the  bond  cannot,  as  to  sureties,  be  supplied, 
as  in  a  i-ecognizance,  by  reference  to  the  indictment.     3. 

4.  A  bond,  conditioned  merely  for  a  party's  appearance  at  a  term  of  court,  and  re- 
maining there  until  discharged,  without  describing  the  offence,  is  invalid.  State  v. 
Wooten,  4  A.  515. 

5.  Where  the  condition  of  the  bond  is  ^*  that  the  accused  shall  appear,  etc.,  and  not 
depart  thence  without  the  leave  of  court,"  it  does  not  exceed  the  legal  import  of  the 
condition  required  by  the  statute,  and  is  binding.  The  appearance  intended  is  an 
effectual  appearance.     State  v.  Gassidy,  7  A.  274. 

6.  When  the  obligation  is  for  the  prisoner  to  appear  and  remain  until  duly  discharged, 
on  his  failure  to  appear,  though  indicted  for  a  higher  or  less  offence  than  that  for  which 
be  was  committed,  his  sureties  will  be  bound.     State  v.  Bidding,  8  A.  79  ;  State  v.  Cole, 

12  A.  471. 
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7.  A  recognizance  should  be  indorsed  as  filed  in  court  and  returned  from  the  magis- 
trate ;  it  should  set  forth  the  cause  for  which  it  is  taken,  and,  if  it  do  not,  cannot  be 
explained  by  reference  to  an  indictment  subsequently  found.     &ate  v.  Smith,  8  A.  471. 

8.  Judgment  cannot  be  given  on  a  forfeited  recognizance  or  bond,  when  the  accusa- 
tion will  not  justify  a  criminal  prosecution.     State  v.  Hidgky,  10  A.  302. 

9.  Thus  ;  no  judgment  can  be  had  on  a  bond,  conditioned  to  answer  to  the  charge  of 
"  being  concerned  in  a  row."     lb. 

10.  The  bond  need  not  describe  the  offence  as  technically  as  the  indictment.  State  t. 
Cunningham^  10  A.  393. 

11.  When  the  offence,  described  in  the  bond,  though  of  a  lower  grade,  is  included  in 
that  charged  in  the  indictment  found,  the  bond  is  good.     lb. 

12.  A  bond  recited  that  the  principal,  arrested,  was  in  custody,  on  a  charge  of  the 
murder  of  A,  for  which  he  had  been  committed  for  trial  by  a  justice,  and  on  a  hahe<u 
corpus  had  been  brought  before  the  judge,  whose  decree,  indorsed  on  the  bond,  admitted 
him  to  bail  on  such  charge.  The  bond  was  conditioned,  that  the  principal  should  appear 
at  the  proper  time  and  place  and  there  continue  to  be,  etc.,  as  contemplated  in  the  de- 
cree, etc.,  until  discharged  in  due  course  of  law,  etc.  On  objection  by  the  sureties,  that 
the  bond  did  not  bind  the  principal  to  appear  and  defend  any  legal  charge ;  held^  that 
he  was  bound  oyer  for  trial  on  the  charge  of  the  murder  of  A.  State  v.  Gilbert,  10  A 
524. 

13.  A  bond  to  answer  "the  complaint  of  selling  liquors  to  slaves  without  the 'consent 
of  their  masters,"  is  sufficient  under  act  18  March,  1852,  No.  326.  It  sufficiently 
appears,  that  defendant  is  bound  to  answer  for  having  sold  some  sort  of  liquor  to  slaves, 
and  that  the  thing  sold  possessed  value  as  an  article  in  market,  and  was  embraced  under 
the  general  term  "  commodity,**     State  v.  Martinez,  11  A.  23. 

14.  When  the  bond  clearly  shows,  that  it  is  payable  to  the  governor  of  the  state,  a 
mere  mistake  in  the  name  of  the  acting  executive  cannot  vitiate  it.  So,  the  insertion  of 
the  name  of  a  former,  instead  of  the  actual,  governor,  will  be  regarded  as  a  mere  cler- 
ical error.     State  v.  McKeown,  12  A.  596. 

15.  A  bond  is  valid,  though  a  blank,  intended  for  the  date  of  the  appearance,  be  un- 
filled ;  the  character  of  the  bond  is  not  thereby  materially  changed.  The  accused  could 
not  fail  to  know,  that  it  was  for  his  appearance  at  the  next  term  of  the  district  court,  and 
from  day  to  day,  and  term  to  term,  until  his  discharge  or  the  end  of  the  prosecution. 
Act  1855,  §  84,  No.  121 ;  State  v.  Ansley,  13  A.  298. 

16.  A  bond  to  answer  a  charge  of  forgery  is  valid,  though  the  indictment  be  for  utter- 
ing and  publishing  a  false  and  forged  order  for  the  payment  of  money.  The  two  offences 
are  prohibited  in  the  same  section  of  the  statute,  and  are  classed  under  the  generic  head 
of  forgery.  Even  if  the  one  term  do  not  comprise  the  other,  still  the  twofold  condition 
of  the  bond  is  violated  by  a  departure  without  leave  of  court.     lb. 

17.  A  verdict  of  guilty  completes  the  conviction.  When  the  condition  of  the  bond  is, 
that  the  accused  shall  appear,  etc.,  to  answer,  etc.,  and  shall  not  depart  without  leave  of 
the  court,  until  his  final  trial  and  conviction,  and,  at  the  time  a  verdict  of  guilty  is  re- 
turned, he  is  in  the  court-room,  and  escapes  thence  a  few  minutes  afterwards,  the  surely 
is  not  liable.  State  v.  Wilson,  14  A.  446.  [Merrick,  C.  J.,  and  Land,  J.,  preferred  to 
concur  upon  the  point  of  HamilFs  case,  Infra,  (d),  4),  Nos.  10,  et  seq."] 

18.  When  the  bond  does  not  refer  to  the  indictment,  nor  anything  in  the  record,  from 
which  it  can  be  inferred,  that  the  sureties  had  any  reason  to  suppose,  that  the  accu:«ed 
was  admitted  to  bail  for  any  other  offence  than  that  specified,  and  the  offence  charged  in 
the  indictment  is  essentially  different  from  that  described  in  the  bond,  the  surety  will  not 
be  bound.     State  v.  Fomo,  14  A.  450. 

19.  Thus;  a  party,  indicted  for  an  assault  for  an  attempt  to  commit  a  itipe,  was  re- 
leased on  a  bond,  in  which,  there  being  a  reference  to  the  bench  warrant  but  none  to  the 
indictment,  the  offence  was  described  as  that  of  rape.  Held^  that,  if  the  bond  had  re- 
ferred to  the  indictment,  or  had  contained  either  of  the  usual  conditions,  "*  not  to  depart 
thence  without  leave  of  court,"  or,  "  to  answer  such  matters  as  shall  be  objected  against 
him  on  behalf  of  the  state,"  or,  if  the  bench  warrant,  when  produced,  had  shown  an  arrest 
for  the  true  charge,  the  bond  would  be  binding ;  but,  being  defective  in  these  particulars, 
and  the  bench  warrant  not  being  produced,  a  decree  of  forfeiture  must  be  reversed,  and 
one  of  nonsuit  entered.     lb. 

20.  A  bond  to  the  state  is  a  bond  to  the  governor  of  the  state.  Slate  v.  Badon,  14  A. 
Too. 

See  Judgment,  XI.  (b),  No.  46. 
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(d)  Forfeiture  of  the  Bond;  and  Surrender  of  the  Principal 

\)  In  General. 

1.  The  forfeiture  is  not  absolute  and  does  not  fix  the  pavties.  It  is  in  the  nature  of 
an  estreat  at  common  law,  which  serves  as  a  foundation  for  a  scire  facias,  in  place  of 
which  our  laws  authorize  a  rule  to  show  cause,  to  which  the  parties  may  plead  any  mat- 
ters of  defence.     State  v.  Dunbar,  10  L.  99. 

2.  The  sureties  in  a  bond,  for  the  good  behavior  of  a  party  and  his  appearance  at 
court,  may  avail  themselves  of  all  pleas  their  principal  could  urge.  State  v.  Bugg,  6  R. 
63.  hfrc^  4),  No.  1.     Suretyship,  II.  (a),  4),  a,  No.  9. 

3.  The  law,  under  which  a  bond  is  taken,  fixes  the  nature  of  the  sureties'  liability  to 
the  state ;  and  they  cannot  object,  that  the  obligation  does  not  of  itself  bind  them  in  solido. 
&ate  V.  Lewis,  7  A.  540.     Obligations,  VII.  (a),  4),  No.  6. 

4.  When  a  bond  is  forfeited  after  the  surety's  death,  his  vacant  succession,  adminis- 
tered by  a  curator,  will  be  liable.  The  sui^ety's  obligation  is  heritable,  and  the  custody 
of  the  prisoner  continues  in  the  curator.  C.  C.  1146,  1992,  1995  j  State  v.  Gallagher,  9 
A.  589. 

0.  A  bond  being,  when  forfeited,  a  debt  due  the  state,  bears  legal  interest  from  the 
day  of  forfeiture.  The  state  is  entitled  to  the  same  privilege  as  its  citizens,  and  nothing 
excepts  it  from  the  statute  givhig  interest  on  all  claims  due.  Act  15  March,  1855,  §  1, 
No.  291 ;  State  v.  Sullivan,  12  A.  720. 

i)  When  and  How  a  Forfeiture  may  be  Declared;  Proceedings  on  Forfeited  Bonds;  the  Evidence  and 

Judgment, 

1.  A  forfeited  recognizance  for  appearance  may  be  recovered  on  motion  against  the 
sarety  without  the  formality  of  any  plea.     State  v.  Hay^  7  L.  81. 

2.  The  district  attorney  has  the  choice  of  remedies,  and  may  proceed  against  the  sure- 
ties by  ordinary  suit,  and  waive  summary  proceedings  under  stat.  2  April,  1835,  No.  114. 
The  state  may  select  any  legal  means  of  instituting  suit  given  to  individuals.  State  v. 
Normeni,  12  L.  511. 

3.  Bellard,  J.,  dissenting.  When  a  summary  as  well  as  an  ordinary  remedy  is  pro- 
vided, the  party  may  resort  to  either  at  his  option  ;  but  in  no  case  should  this  be  allowed, 
when  the  law  has  pointed  out  a  specific  remedy,  and  a  resort  to  another  would  deprive 
dei'endiint  of  any  advantage  and  render  his  condition  more  onerous.     lb. 

4.  Judgment  nisi  need  not  be  signed  by  the  judge,  that  copies  may  be  served  as  notices 
on  the  |)arties.  His  signature  is  only  required  to  final  judgments.  State  v.  Johnson,  12 
L.  547.    Judgment,  IV.  No.  10. 

5.  Service  of  citation  or  notice  of  judgment  nisi  on  a  person,  who,  residing  at  defend- 
ant'?} domicil,  was  found  perhaps  in  the  street  or  elsewhere,  is  irregular.  The  return 
should  state  that  copies  were  left  at  defendant's  domicil.     lb. 

6.  Where  judgment  nisi  is  by  law  to  be  made  final  against  bail  at  the  succeeding 
term,  and  the  court  fails,  it  may  be  done  the  next  term.  The  law  in  this  respect  is 
merely  directory.     lb. 

7.  On  motion  to  make  such  judgmetit  final,  the  proceedings  are  summary,  and  no 
particular  day  need  be  assigned  for  trial.     Jb. 

8.  On  motion  to  enter  up  judgment  against  the  principal  and  sureties,  it  is  sufiicient 
to  assign  as  reasons  for  judgment,  that  the  bond  was  called  and  the  accused  failed  to 
appear  in  compliance  therewith.     State  v.  Gossin,  13  L.  97. 

9.  The  surety  will  be  liable  though  no  proceedings  were  had  against  the  principal  at 
the  term  at  which  he  was  recognized  to  appear,  where  an  order  was  then  made  continu- 
ing all  cases  not  disposed  of,  and,  the  succeeding  term,  the  principal  failed  to  answer,  and 
the  surety  to  produce  his  body,  when  called  on.     State  v.  Plazencia,  6  R.  417. 

10.  One  recognized  to  appear  at  a  particular  term,  will  not  be  absolved  by  the  omis- 
Hoo  of  the  state  to  proceed  against  him  at  that  term.  His  appearance  at  that  term  was 
the  only  means  of  protecting  him  from  a  forfeiture.     State  v.  Plazencia,  6  R.  441 . 

11.  The  law  makes  it  the  state  attorney's  duty  to  have  parties  bound  by  any  recogni- 
zance called,  and  to  take  judgment  against  them,  if  the  principal  be  not  produced ;  but 
this  direction  to  the  attorney  does  not  release  the  parties  to  the  bond.     lb. 

12.  Where  it  does  not  appear  from  the  judgment,  or  any  part  of  the  record,  that  the 
accused  was  called  on  his  bond  to  answer,  or  that  judgment  was  rendered  for  its  amount, 
or  in  consequence  of  its  forfeiture,  and  no  bond  was  produced  on  the  trial,  the  judgment 
roust  be  reversed.     A  valid  judgment  could  only  have  been  rendered  on  production  of 
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a  bond  in  a  form  which  made  full  proof  of  itself,  or  on  proof  of  its  execution.     State  y. 
Cooper y  3  A.  226 ;  infra.  No.  24. 

13.  A  judgment,  though  never  notified  to  the  parties,  cannot  be  set  aside,  under  staL 
II  March,  1837,  No.  104,  kfter  ten  days  from  the  surety's  application  to  cancel  the 
mortf^age  created  by  the  registry  of  the  judo^ment  and  his  offer  in  court,  with  the  prin- 
cipal's assent,  to  surrender  the  latter.     State  v.  Farron,  4  A.  275. 

14.  Bonds  taken  by  committing  magistrates  for  appearance  during  examination  for 
commitment,  if  forfeited,  may  be  collected  by  ordinary  suit  in  the  district  court  The 
summary  process  on  forfeited  bail  bonds  is  not  applicable  to  such  cases.  Slate  v.  Oxer, 
5  A.  744. 

15.  The  entry  by  the  justice  on  his  record,  that  the  accused,  called  on  his  bond,  failed 
to  appear,  and,  his  surety  not  producing  him,  it  was  forfeited,  is  not  a  judgment,  but  fur- 
nishes evidence  to  enforce  the  bond  in  a  competent  court.     lb. 

16.  The  accused  is  bound  to  appear  at  the  next  term,' whenever  called;  nor  will  he  be 
excused  because  the  court  adjourned  before  the  usual  expiration  of  the  term,  the  dura- 
tion of  which  is  not  fixed  by  law.     State  v.  Langton,  6  A.  282. 

17.  Where  a  party,  recognized  on  a  charge  of  subornation  of  perjury,  is  ordered,  and 
fails  to  appear  in  person  before  the  court  to  be  arraigned,  though  h\^  attorney  offer  to 
plead  for  him,  his  recognizance  will  be  forfeited.  State  v.  Lartigue,  6  A.  404 ;  State  v. 
Price,  lb.  691.    Infra,  X.  No.  1. 

18.  A  notice,  stating  that  the  bond  has  been  forfeited  on  non-appearance  of  the  prin- 
cipal, though  called,  and  the  surety's  failure  to  pi^uce  him  though  called  on  so  to  do, 
and  that  judgment  for  a  certain  sum  was  entered  against  the  surety,  is  a  sufficient  notice 
of  judgment,  under  act  1837,  §  3,  No.  104.     State  v.  Cas^idy,  7  A.  273. 

19.  A  party,  notified  of  a  forfeiture,  may,  within  ten  days,  apply  to  have  it  set  aside; 
failing  to  do  so,  he  may,  within  that  time,  take  a  suspensive  appeal.  If  he  make  sach 
application,  the  ten  days  for  a  suspensive  appeal  will  run  from  the  time  the  application 
is  overruled.     Any  appeal,  subsequent  to  these  periods,  will  be  devolutive.     lb. 

20.  The  forfeiture  has  always  been  regarded  as  a  criminal  proceeding;  and,  whether 
criminal  or  civil,  when  obtained  in  accordance  with  act  1837,  No.  104,  will  be  sustained. 
Jb. 

21.  Where  there  is  an  entry  of  record,  that  the  prisoner,  on  the  day  of  trial,  failed  to 
appear,  thougli  duly  notified,  and  no  such  objection  was  raised  by  the  surety  within  the 
ten  days  after  notice  of  forfeiture,  the  court  will  presume,  that  notice  of  trial  was 
given  to  the  accused ;  and  the  surety  cannot  assign  as  error,  that  the  record  contains  no 
written  notice  and  return.     lb.     Infra,  XIII.  (e),  3),  No.  7. 

22.  The  law  regards  the  bond  as  an  authentic  act,  of  the  elecution  of  which,  us  it 
proves  itself,  no  evidence,  save  its  production,  is  required  ;  and  judgment  may  be  entered 
on  it  forthwith.     Act  1837,  No.  104  ;  State  v.  Letcis,  7  A.  540.    Evidence,  II.  No.  2. 

23.  Proceedings  on  forfeiture  of  appearance  bonds  and  recognizances  are  summary, 
and  ordinarily  to  be  tried  without  a  jury,     ^ate  v.  Gilbert,  10  A.  524. 

24.  Where  nothing  shows,  that  the  accused  was  called  at  the  court-house  door  to  re- 
ceive his  sentence,  or  that  his  sureties  were  called  to  produce  his  body,  no  forfeiture  can 
be  decreed.     State  v.  Evan9, 11  A.  626 ;  supra,  No.  12. 

25.  Where  the  bond  has  been  filed,  it  may,  perhaps,  be  inferred  from  its  forfeiture, 
that  it  was  before  the  court  as  part  of  the  proceedings.  But  when  it  has  never  been 
filed,  it  cannot,  though  it  come  up  in  the  record  in  due  form,  be  considered  as  in  evidence 
or  as  produced  on  the  trial ;  and  the  forfeiture  will  be  reversed  and  the  case  remanded. 
StaU  V.  Wilson,  12  A.  189. 

26.  Where  the  bond  requires  the  accused  to  appear,  when  notified,  and  the  sheriff  re- 
turns, that  he  could  not  find  him  after  diligent  search,  and  his  surety,  though  duly  noti- 
fied, fails  to  produce  him,  the  bond  may  be  forfeited ;  it  is  no  objection  that  the  notice  of 
trial  was  not  served  at  the  prisoner's  domicil,  as  designated  on  the  bond,  signed  some 
months  before  the  appearance  day.     State  v.  Cole,  12  A.  471. 

27.  A  clerical  error  in  the  date  of  the  notice,  made  out  by  the  clerk,  is  of  no  conse- 
quence ;  the  date  of  the  return  being  anterior  to  the  day  fixed  for  the  party's  appearance. 
lb. 

28.  Where  the  surety  admits,  that  the  bond  was  executed  before  a  magistrate  author- 
ized to  take  it,  and,  in  the  lower  court,  has  treated  it  as  filed,  he  cannot  urge  on  appeal 
that  it  is  not  indorsed  as  filed  of  record,  of  which  it  will  be  considered  as  a  part.     lb. 

29.  In  proceedings  of  forfeiture,  a  general  denial  of  indebtedness  is  too  indefinite,  and 
will  be  disregarded.     State  y.  McKeown,  12  A.  596. 
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80.  Where  defendant's  judicial  allegations  show,  that  the  bond  was  executed,  and  it 
appears  from  the  record  to  have  been  before  the  court,  when  forfeited,  the  forfeiture  will 
be  maintained.     lb. 

31.  It  is  no  objection  to  a  forfeiture,  that  it  was  rendered  on  the  last  day  of  the  term 
and  without  previous  notice  to  the  surety.  Act  11  March,  1887,  No.  104;  Sartoritu 
T.  DawsoHj  13  A.  1 1 1. 

32,  It  is  necessary  only  to  call  the  principal  at  the  court-house  door,  and,  in  default 
of  bis  answering,  to  call  on  his  sureties  to  produce  his  body ;  and  this  will  be  presumed 
to  have  been  done,  when  it  is  so  recited  in  the  judgment.     lb, 

38.  The  surety  must  take  notice  of  the  time  and  place  designated  by  law,  at  which 
he  undertakes  to  produce  the  prisoner.  The  practice  is  to  call  the  accused  at  the  court- 
bouse  door,  and,  on  his  failure  to  answer,  to  call,  in  like  manner,  on  the  surety  to  comply 
with  his  undertaking.  This  is  the  only  notice  required  by  the  statute,  under  the  very 
summary  remedy  of  which,  modelled  after  the  P^nglish  practice,  the  bond  may  be  for- 
feited Hgainst  the  surety  without  notice,  citation,  or  rule  to  show  cause.  State  v.  Browriy 
13  A.  266. 

34.  Actual  notice  to  the  accused  to  appear  is  unnecessary,  when  by  his  act  impossible. 
State  v.  Andey,  18  A.  298. 

35.  The  parties  to  a  bond,  which  recites  the  finding  of  the  indictment,  are  estopped 
from  denying  the  existence  or  contents  of  the  latter,  as  a  matter  of  notice.  TaUaferro 
y,  Steele,  14  A.  656. 

36.  Where  an  entry  on  the  minutes,  which,  being  in  the  nature  of  a  citation,  need  not 
be  offered  in  evidence,  as  well  as  a  recital  in  the  judgment,  shows,  that  the  parties  were 
called  in  the  usual  mode  before  forfeiture,  they  cannot  object  that  there  is  no  evidence 
of  tbe  fact.     Stale  v.  Ftdler.  14  A.  726. 

37.  Where  the  bond  recites  no  offence,  for  which  the  principal  was  answerable,  and 
tbere  is  no  indictment,  although  the  clerk  certify  that  the  record  contains  all  the  docu- 
ments and  evidence  in  the  case,  a  forfeiture  will  be  reversed,  and  a  nonsuit  entered. 
States,  Derosier,  14  A.  736. 

38.  In  calling  on  the  sureties  to  produce  in  court  the  body  of  their  principal,  the 
terms  instanter  and  in  open  court  are  not  sacramental.  When  the  prisoner,  afler  being 
called  at  the  court-house  door,  fails  to  appear  at  that  time  in  open  court,  and  recourse  is 
tben  had  to  bin  sureties,  it  is  sufficient.     State  v.  Badon,  14  A.  788. 

39.  The  failure  of  the  clerk  to  indorse  on  a  bond,  offered  in  evidence,  that  he  has  filed 
it,  is  immaterial,  when  it  is  actually  filed  and  contained  in  the  statement  of  facts.     lb. 

See  EviDEKCB,  XV.  (j).  No.  24. 

3)   To  who9e  BeneJU  the  Forfeiture  Accrues  ;  and  Who  may  Sue  upon  the  Bond, 

1.  Under  act  1  April,  1885,  §  4,  No.  100,  bonds  or  recognizances,  taken  by  a  recorder 
of  any  municipality  of  New  Orleans,  can  only  be  recovered  by  the  city  attorneys  for  its 
u<e.  From  the  moment  of  forfeiture,  the  city  is  vested  with  the  right  to  sue.  St€Ue  v. 
Desforgee,  5  R.  253. 

2.  The  attorney-general  cannot  enforce  payment  of  such  a  bond  for,  and  in  the  name 
of,  tbe  state.  An  action  to  recover  the  bond  is  a  civil  proceeding ;  and  one  cannot  sue 
to  eoforce  obligations  in  which  he  has  no  interest     Jb,     Pleading,  I.  (a).  No.  1 1. 

8.  That  act  was  not  repealed  by  act  11  March,  1887,  No.  73,  providing  for  the  support 
of  the  Charity  Hospital.     lb. 

4.  The  Stat.  8  March,  1836,  No.  16,  dividing  the  city  into  three  municipalities,  did  not 
aboli:ih  tbe  old  corporation,  nor  deprive  it  of  the  right  of  suing  for  forfeited  bonds  and 
nwognizances  under  act  1835,  §  4,  No.  100.  Municipality  No.  Two  v.  Labatut,  8  R. 
33j  StaU  V.  Harris,  3  A.  67. 

5.  The  manicipalitied  could  not  claim  such  bonds  either  under  act  1886  or  any  other 
act    lb. 

6.  The  destination  of  those  bonds  was  not  changed  by  act  11  March,  1837,  §  1,  No. 
104.    State  v.  Harris,  2  A.  51 6  ;  3  A.  67. 

7.  That  ac't  only  authorizes  a  different  proceeding  by  the  officers  of  the  state,  and  in 
its  dame  for  tbe  collection  of  bonds  or  recognizances  for  appearance  of  parties  before 
the  criminal  court  of  the  first  district,  though  the  forfeiture  enure  to  the  city.     3. 

8.  The  act  is  inapplicable  where  the  bond  or  recognizance  is  for  the  party's  appear- 
ance before  the  mayor,  recorder,  or  associate  judges  of  the  city  ;  in  such  case,  an  action 
can  be  maintained  only  by  the  city,  and  in  the  ordinary  form.     lb. 

9.  The  act  1835,  No.  100,  includes  among  the  bonds,  which  are  to  enure  to  the  city, 
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those  returnable  before  the  district  court  as  well  as  those  returnable  before  the  mayor, 
associate  judges,  or  recorders.     State  v.  Harris^  3  A.  67. 

10.  Under  ctct  \2  March,  1859,  No»  25,  forfeited  bonds  and  recognizances,  and  fines 
and  forfeitures  for  crimes  and  offences ,  enure  to  the  parish  in  which  the  bonds  and  recog- 
nizances have  been  executed,  and  in  which  such  crimes  or  offences  have  been  committed,  or 
such  fines  or  forfeitures  been  incurred.  In  the  city  of  New  Orleans  and  the  parish  [q[ 
Orleans]  they  are  to  be  paid  into  the  city  treasury.  Bui  this  provision  does  not  apply  to 
slaves  forfeited  to  the  state,  nor  does  it  affect  the  process  for  collecting  such  bonds,  fimi, 
etc.     Costs,  L  Nos.  4,  5. 

4)  Release  of  Forfeiture;  and  Bail* 8  Power  to  Take  and  Render  the  Principal. 

L  Where  the  principal  is  tried  and  acquitted,  or  a  nolle  prosequi  entered  before 
final  judgment  against  bail,  the  latter  is  discharged.  7  L.  81  ;  10  L.  99;  11  L  68;  6 
R.  63. 

2.  Where  the  accused  appears  after  forfeiture,  but  before  judgment,  the  district  alter- 
nej  must  proceed  with  his  trial,  or  pray  the  court  to  order  him  into  custody ;  and  such 
appearance  releases  the  forfeiture,  and  discharges  the  surety.  State  v.  Dunbar,  10 
L.  99. 

3.  Where,  when  called,  the  sureties,  according  to  the  tenor  of  their  bonds,  prodace 
their  principal,  and  he,  afler  being  arraigned  and  found  guilty,  disappears,  thej  will 
not  be  discharged.  Their  undertaking  was,  that  the  principal  should,  appear  at  court, 
and  not  depart  thence  without  its  leave,  which  was  not  done.  State  v.  Norment,  12  L. 
511. 

4.  BDU.ARD,  J.,  dissenting.  It  is  not  so  clear,  that,  when  the  body  of  the  accused  is 
produced,  and  notice  given  to  the  district  attorney,  the  bail  is  not  exonerated  without 
any  formal  exoneretur  being  entered ;  according  to  the  English  authorities,  such  would 
be  the  effect  of  a  surrender.     lb. 

5.  The  sureties  are  not  entitled  to  an  exoneretur  without  a  formal  surrender ;  and  this 
is  not  prevented  by  the  principal's  imprisonment  for  a  subsequent  offence  not  bailable. 
State  V.  Fnth,  14  L.  191. 

6.  So,  though  the  sheriff  and  coroner  have  resigned,  and  their  successors  not  been  ap- 
pointed, yet,  as  their  functions  continue,  bail  may  make  a  surrender,     lb. 

7.  Though  judgment  have  been  entered  up  against  the  principal  and  sureties,  yet,  on 
his  appearance  before  his  trial  could  have  taken  place,  and  a  continuance  of  the  cause  on 
his  giving  bond,  the  judgment  against  both  will  be  set  aside.  Act  11  March,  1837,  §  1, 
No.  104  ;  :^ate  v.  Cotton,  19  L.  550. 

8.  Where,  the  recognizance  being  in  the  usual  form,  that  the  principal  shall  not  de- 
part the  court  without  leave  thereof,  etc.,  no  formal  surrender  has  been  made,  and  be 
effects  an  escape  from  the  court-room  while  the  jury  are  deliberating  on  his  case,  the  re- 
cognizance will  be  fori'eited.     StcUe  v.  Martel,  3  R.  22. 

9.  The  sureties  may  release  themselves,  at  any  time,  by  a  surrender ;  but  until  mani- 
festing, by  an  actual  surrender,  their  intention  to  be  no  longer  bound,  the  principal  re- 
mains in  their  cu>tody,  notwithstanding  his  appearance  in  court.     lb. 

10.  Where,  pending  an  appeal  by  sureties  from  a  forfeiture,  decreed  for  the  principal's 
failure  to  answer  to  his  sentence,  he  appears  and  submits  thereto  the  following  term,  the 
sureties  may,  by  rule,  have  the  forfeiture  declared  satisfied.  State  v.  Hamill,  6  A.  257. 
Appeal,  VII.  (a).  No.  18.    Injunction,  II.  (b),  2),  No.  33. 

11.  The  act  1837  does  not  curtail  the  necessary  control  of  our  courts,  by  virtue 
of  their  common-law  powers,  over  recognizances,  until  actual  payment  into  the  treas- 
ury,    lb. 

12.  The  object  of  a  recognizance  is,  not  to  enrich  the  treasury,  but  to  combine  the 
administration  of  justice  with  the  convenience  of  a  party,  accused,  but  not  convicted. 
It  would  be  unreasonable  to  superadd  the  penalty,  intended  only  to  insure  punishment, 
to  the  punishment  itself,    lb. 

13.  If  the  money  be  actually  paid  into  the  treasury,  the  court  will  not  interfere  to  re- 
lieve the  sureties ;  but  until  then,  it  will  exercise  the  common-law  remedies  which  it 
possesses  besides  those  granted  by  act  1837.  lb.;  State  v.  Langton,  6  A.  282;  Stale 
V.  Wilson,  14  A.  446. 

14.  Where  the  accused  appears  the  next  term  afler  judgment  is  signed,  and,  on  hU 
representation  that  he  had  compromised  with  the  prosecutor,  a  nolle  prosequi  is  entered, 
the  forfeiture  will  be  released.     State  v.  Langton,  6  A.  282. 

15.  Where,  after  a  recognizance  has  ripened  into  a  judgment,  the  principal  is  fairly 
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tried  and  aoqaitted,  the  sureties,  on  enjoining  the  execution  against  them,  will  be  re- 
lieved.   LajUur  v.  MotUon,  8  A.  489. 

16.  A  reasonable  construction  of  act  11  March,  1837,  §  2,  does  not  limit  the  surety's 
right  of  surrender  to  the  time  prior  to  a  judgment  nisi.  The  state  desires  rather  to  bring 
ofi«nders  to  punishment,  than  to  fill  its  coffers  bj  contributions  from  sureties.  &ate  v. 
Damy,  10  A.  335. 

17.  So,  where  the  accused,  retaken  under  a  capicu,  is  within  the  four  walls  of  the 
pri^n,  and  his  sureties  within  ten  judicial  days  appear,  to  have  the  judgment  nin  set 
a<ide,  and  the  prisoner  ordered  into  court  to  be  there  formally  surrendered,  there  being 
DO  suspicion  of  collusion  to  defeat  the  ends  of  justice,  their  application  should  be 
granted.    3. 

lA.  When  the  refusal  of  the  court  to  g^nt  the  sureties'  reasonable  and  timely  re- 
quest prevents  them  from  making  a  surrender,  judgment  against  them  will  be  reversed. 
Aehu  curia  namnem  gravainL     lb. 

19.  The  surety,  into  whose  custody,  in  legal  contemplation,  the  accused  is  delivered, 
becomes  bis  jailer,  and  no  warrant,  it  is  the  better  opinion,  is  necessary  to  protect  the 
ibnner  in  arresting  the  latter.  State  v.  Cunningham,  10  A.  393 ;  &ate  v.  Eeiss^  12 
A  166. 

20.  At  common  law,  bail  may  command  the  assistance  of  the  sheriff  and  his  officers. 
And  a  surety  here,  who,  before  forfeiture,  fails  to  surrender  his  principal,  to  arrest  whom, 
if  he  had  chosen,  the  assistance  of  police-officers  might  have  been  procured,  will  be 
liable.    lb, 

21.  A  simple  appearance  is  not  sufficient  to  obtain  relief  on  a  forfeited  recognizance ; 
it  must  be  one  that  finally  disposes  of  the  cause.  If  relief  can  ever  be  granted  without 
each  appearance,  it  can  only  be,  where  the  accused  has  done  everything  in  his  power  to 
procure  a  trial  without  effect,  and  not  where  there  has  been  a  manifest  evasion  of  a  trial. 
Suae  V.  Grice,  1 1  A.  605. 

22.  So,  where  a  case  has  been  postponed  from  time  to  time  at  the  request  of  the  pris- 
oner, who  knew  that  a  trial  at  that  term  would  be  insisted  on,  and  who,  though  within 
the  precincts  of  the  court,  after  a  forfeiture,  kept  away  until  after  the  discharge  of  the 
jury,  when,  availing  himself  of  a  short  absence  of  the  district  attorney,  he  went  in  and  de- 
manded a  trial,  which  was  refused,  the  forfeiture  will  stand.  Parties  on  bond  for  their 
appearance  are  to  attend  upon  the  court,  not  the  court  upon  them.     3. 

23.  A  surrender  by  one  of  several  sureties  on  a  single  bond,  if  it  absolve  one,  absolves 
alL    SlaU  V.  JDo^al,  12  A.  653. 

24.  The  accused,  in  such  case,  when  surrendered  by  one  of  his  sureties,  becomes  again 
a  prisoner ;  the  contract  of  bail  is  at  an  end,  and  he  can  be  enlarged  only  on  a  new 
bood.    Jb. 

25.  A  judgment  nisi  in  a  country  parish  can  be  set  aside  only  at  the  same  term  of 
court  A  mere  surrender,  or  new  arrest  of  the  prisoner,  at  a  subsequent  term,  does  not 
satisfy  the  judgment.     StaU  v.  Brawn,  13  A.  266;  State  v.  Schmidt,  lb.  267. 

26.  Where  the  accu.sed,  at  the  same  term  at  which  his  bond  is  forfeited,  demands,  but 
cannot  obtain,  a  trial,  because  the  jury  have  been  discharged,  he  cannot  be  relieved  by 
demanding  a  trial  at  the  sulnequent  term  when  there  is  a  jury,  the  state  not  being  then 
prepared  on  account  of  the  death  and  absence  of  witnesses.  Having  by  his  own  fault 
prevented  a  trial  when  the  state  wa»  ready,  he  cannot  complain  that  it  is  not  ready  in 
consequence  of  obstacles  created  by  himself.     Guice  v.  Sttihs,  13  A.  442. 

27.  The  act  6  March,  1857,  No.  64,  entitles  bail  to  a  writ  of  capias  against  the  prin- 
dpeit  <*nd  to  a  discharge,  on  the  execution  thereof  by  the  sheriff.  But  the  right  to  take 
and  render  the  aecusedy  without  such  writ,  is  not  affected  by  the  act 

VI.  Op  the  General  Structure  of  Indicthents  Ain>  Informations. 

(a)   hi  GeneraL 

L  All  the  counts  of  an  indictment  need  not  be  written  on  the  same  sheet  of  paper, 
nor,  when  on  aeparate  sheets,  attached  together.     State  v.  Lennon,  8  R.  543. 

2.  The  Stat.  4  May,  1805,  §  33,  does  not  authorize  courts  to  legislate  on  criminal  pro- 
ceedings, or  the  framing  of  indictments,  but  merely  directs  pnk^ecuting  officers  to  omit 
prolixities  acknowledged  such  at  common  law,  and  unnecessary,  though  habitually  insert- 
ed ;  and  the  changes  to  be  made  are  those  necessary  to  adapt  the  proceedings  to  our 
own  laws  and  form  of  government.  State  v.  Kenne^,  8  B»  590 ;  Siate  y.  Heasy  10  A. 
m.    iSupro,  I.  No.  5. 
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8.  Whatev^er  is  an  essential  ayerment  in  an  indictment  at  oommon  law,  is  so  here, 
unless  a  statute  of  the  state  have  removed  the  reason,  and  with  it  the  necessity  for  the 
allegation.     Ih, 

4.  The  daj  on  which  the  indictment  was  found  need  not  appear  on  its  faee,  no#the 
name  of  the  presidinp:  judge.     State  v.  FoUce^  2  A.  744. 

5.  Nor  need  it  contain  a  distinct  averment  of  the  appointment,  and  oath,  of  the  fore- 
man of  the  grand  jury.     State  v.  Peterson,  2  A.  921. 

6.  Though  the  different  counts  of  an  information  be  attached  together  by  wafers,  each 
need  not  be  signed  by  the  state  officer,     t^ate  v.  McLaney  4  A.  435. 

7.  The  difierent  counts,  by  being  so  attached,  are  sufficiently  identified  as  one  proceed- 
ing,    lb. 

8.  The  concise  indorsement  of  the  character  of  the  offence  on  an  information  or  indict- 
ment is  for  convenience  only,  and  forms  no  part  of  the  charge.  An  error  therein  can 
neither  enlarge,  nor  reduce,  nor  vitiate  the  authentic  accusation  in  the  body  of  the  instru- 
ment.    State  v.  McGinniSy  12  A.  748.     Infra,  VII.  No.  21. 

9.  So,  where  a  party  is  arraigned,  and  tried  on  an  information,  charging  him  with  an 
assault  by  wilfully  shooting  at,  with  intent  to  kill  and  murder,  another,  he  is  under  a 
verdict  of  guilty  to  be  sentenced  for  that  offence,  though  there  be  indorsed  on  the  infor- 
mation the  formula,  ^  information  for  assault  with  intent  to  kill,"  which  the  clerk  has 
repeated  in  his  entries  of  the  arraignment,  trial,  etc.     Ih. 

10.  The  constitutional  provision,  const.  1852,  art.  103,  that  prosecutions  must  be  by 
indictment  or  information,  means  only,  that  the  charge  must  be  preferred  by  a  grand 
jury  in  the  form  of  an  indictment,  or  by  a  proper  officer  in  that  of  an  information,  but 
does  not  prevent  the  legislature  from  prescribing  the  forms  of  such  instruments.  SivU 
V.  MuUen,  14  A.  570. 

(b)   Caption  and  Commencement. 

1.  The  caption  is  no  part  of  an  indictment,  and  need  not  state  the  day  or  term  when 
the  indictment  was  found.     Territory  v.  AfcFarlane,  1  M.  221. 

2.  An  indictment  commencing  ^^  State  of  Louisiana,  Parish  of,"  etc.,  which  recites,  that 
*'  The  grand  jurors  for  the  State  of  Louisiana,  etc.,  acting  in  the  name  and  by  the  au- 
thority of  the  state,"  etc,  is  a  sufficient  compliance  with  const.  1812,  art.  4,  §  6,  requiring 
all  prosecutions  to  be  in  the  name,  and  by  the  authority,  of  the  state.  StcUe  v.  Moore, 
8  R.  518. 

3.  Neither  in  England  nor  in  this  state,  need  an  indictment  mention  the  name  of  the 
Court  in  which  it  was  found ;  and  an  error  in  the  style  of  the  court,  in  the  commencement 
and  statement  of  an  indictment,  will  be  disregarded  as  surplusage.  State  v.  Kennedj/^  8 
R.591. 

4.  The  caption  forms  no  part  of  an  indictment  It  is  a  separate  act,  not  submitted  to, 
nor  acted  on  by,  the  grand  jury,  prefers  no  charge,  and  never  appears  on  the  record  till 
the  bill  has  been  found,  and  generally  not  until  it  has  been  removed  for  trial  to  a  higher 
tribunal,  by  writ  of  error  or  certiorari.  Its  principal  object  is  to  show  that  the  inferior 
tribunal  had  jurisdiction,  and  it  owes  its  origin  to  the  peculiar  organization  of  the  English 
courts.     Jb. ;  2  A.  744,  921 ;  3  A.  154. 

5.  In  this  state,  where  the  same  court,  before  which  an  indictment  b  found,  must  tiy 
it,  no  caption  is  necessary  or  required,     lb.    - 

6.  A  formal  averment  in  an  indictment,  that  it  was  found  by  the  authority  of  the  state, 
is  not  essential.  It  is  a  sufficient  compliance  with  const.  1845,  art.  69,  that  the  prosecu- 
tion appear  to  be  conducted  in  the  name  of  the  state.    State  v.  EusseU,  2  A.  604^ 

(c)   TKme  and  Venue, 

1.  Where  the  words  "  territory  of  Orleans,  first  district,"  are  in  the  margin,  and,  in 
the  body  of  the  indictment,  the  ofience  is  stated  to  have  been  committed  ^  in  the  city  of 
New  Orleans,"  without  adding  '*  in  the  district  aforesaid,"  the  venue  is  not  properly  bid, 
and  judgment  will  be  arrested.     Territory  v.  Nugent,  1  M.  169. 

2.  An  indictment,  which  charges  an  offence  to  have  been  committed  ^  at  the  parish  of 

0 ,"  is  sufficient.    The  omission  to  designate  a  particular  place  in  the  parish,  and  the 

use  of  the  word  at  for  in,  are  immaterial.    The  offence  is  properly  chained  to  have  been 
committed  within  the  parish  instead  of  within  a  county.    8  R.  513, 518 ;  10  A.  456. 

3.  In  an  indictment  the  venue,  that  is,  the  parish  in  which  the  offence  was  oommitted, 
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must  be  stated,  that  the  court  may  know  whether  it  have  jurisdiction.    State  v.  Kennedy, 
8  R.  591 ;  StaU  v.  Egan,  10  A.  698. 

4.  In  offences,  termed  felonies  at  common  law,  any  uncertainty  in  the  averment  of 
time  and  place  will  vitiate  the  indictment.     lb. 

5.  The  averment  of  time  and  place  must  be  repeated  as  to  every  issuable  fact ;  when 
once  set  ibrth  with  certainty,  they  may,  in  every  subsequent  averment,  be  referred  to  by 
the  words  then  and  there,  which  are  equivalent  to  their  repetition,     lb. 

6.  Though,  when  several  acts  are  necessary  to  constitute  a  crime,  it  may  be  requisite, 
after  stating  the  time  and  place  of  the  first,  to  refer  the  other  acts  to  the  same  time  and 
place  by  the  words  ^ then "  and  ^ there,*  yet,  under  a  statute,  which  makes  it  criminal 
**  to  inveigle,  steal,  or  carry  away,*'  it  would  be  unnecessary  in  an  indictment,  in  which 
the  inveigling  charged  constitutes  of  itself  the  offence,  and  is  unquestionably  qualified  by 
the  time  and  place  stated.     State  v.  Capers,  6  A.  268. 

7.  Though  prudent,  it  is  not  essential  to  state  what  the  law  necessarily  presumes. 
Thas ;  an  indictment,  found  by  the  grand  jurors  of  a  certain  parish  at  a  session  of  the 
district  court  for  a  particular  judicial  district,  which  alleges  the  commission  of  the  crime 
in  the  parish,  alleges  sufficiently,  that  it  was  within  the  jurisdiction  of  the  court  State 
V.  Gomer,  6  A.  811. 

8.  The  words  ^then  "  and  ^  there,"  after  being  repeated  in  an  indictment  for  murder 
00  the  averment  of  every  issuable  fact,  may  be  omitted  in  the  conclusion  embodying 
the  legal  inference  from  the  facts  before  detailed.     State  v.  Wilson,  11  A.  168. 

9.  At  common  law,  it  was,  in  general,  unnecessary  to  aver  a  mere  conclusion  of  law 
either  with  time  or  place,  though  time  and  place,  if  averred,  should  be  averred  correct- 
ly,   lb. 

10.  Such  an  indictment,  even  if  defective  at  common  law,  would  be  aided  by  act 
1855,  §§  16,  17,  18,  No.  128,  under  which  the  statement  of  a  venue  is  unnecessary  ; 
and  a  formal  defect  on  the  face  of  an  indictment  must  be  taken  advantage  of  by  demur- 
rer or  motion  to  quash,  before  the  jury  are  sworn.     lb. 

■ 

(d)  Statement  of  the  Offence,  and  Description  of  Persons. 

1.  An  indictment  for  a  statutory  offence  need  not  aver  that  the  accused  is  not  em- 
braced within  a  proviso.  What  comes  by  way  of  proviso  must  be  urged  by  way  of 
defence  ;  otherwise,  where  the  exceptions  are  in  the  enacting  part,  when  it  must  appear 
in  the  charge  that  the  accused  does  not  fall  within  any  of  them.  State  v.  Lyons,  8  A. 
154.    Pleading,  V.  (a),  8),  c,  No.  4. 

2.  An  indictment  under  a  statute  ought  with  certainty  and  precision  to  charge  defend- 
ant with  having  committed  or  omitted  the  acts  under  the  circumstances,  and  with  the 
intent  mentioned  in  the  statute ;  if  any  one  of  these  ingredients  be  omitted,  the  indict- 
ment is  not  good.     State  v.  Stiles,  5  A.  824. 

3.  The  use  of  general  terms,  in  an  indictment  under  a  statute  for  a  specific  offence, 
does  not  cure  a  defective  description,  in  which  the  facts,  constituting  the  offence,  are  not 
set  forth.     If  the  tacts  alleged  do  not  make  out  the  case,  the  indictment  is  defective,  lb. 

4.  Indictments  for  statutory  offences  must  describe  the  offence  in  the  words  of  the 
statute,  or  words  certain  and  equivalent.  Any  departure  from  these  rules  produces  con- 
fasion,  often  leading  to  injustice  to  the  accused,  and  inevitably  tending  to  embarrass  the 
administration  of  justice.  Omnis  innovalio  plus  novitcUe  perturbat,  qtuxm  uHlitate  pro- 
desL    lb. 

5.  pRBSTOK,  J.,  dissenting.  It  is  a  rule  of  criminal  pleading,  that  presumptions  of 
law  need  not  be  stated,  nor  conclusions  of  law  resulting  from  the  facts.  It  suffices  to 
state  the  facts  and  leave  the  court  and  jury  to  draw  the  inference,  lb.  Pleading,  Y. 
(a),  8),  c.  No.  1. 

6.  The  accused  is  prosecuted,  as  a  tax-collector,  under  stat.  25  March,  1844,  No.  122, 
for  having  embezzled  public  money.  The  collection  of  money  as  a  collector  of  state 
taxes  raises  the  legal  presumption,  that  it  belonged  to  the  state.  The  indictment  alleges, 
that  the  accused  paid  certain  sums  into  the  state  treasury,  leaving  a  balance  due  the 
state,  for  which  he  is  a  defaulter.  The  term  ^  defaulter  "  is  a  common-law  term,  synon- 
ymous with  **  delinquent,*'  used  by  the  statute  creating  the  office  of  tax-collector.  The 
fiulnre  to  pay  the  balance  into  the  state  treasury  is,  therefore,  sufficiently  averred  by  the 
allegation,  that  for  the  balance  due  the  state  the  accused  is  a  defaulter,     lb. 

7.  Tboagh  he  might  have  been  a  defaulter  civilly  and  not  criminally,  yet,  the  indict- 
ment having  in  the  eommencement  alleged,  that  he  had  converted  to  his  own  use  money 
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collected  for  the  state  aa  collector  of  state  taxe^,  the  crime  appears  to  be  sufficientlj 
charged  both  as  to  manner  and  matter.  In  an  indictment  under  a  statute,  it  is  unnece>- 
sary  to  follow  its  exact  words.     Ih 

8.  An  indictment  for  "  breaking  and  entering  a  store"  will  justify  a  conviction  under 
a  statute  against  ^ breaking  and  entering  a  shop**     State  v.  Smithy  5  A.  340. 

9.  If  the  statement  of  the  real  facts  constitute  a  substantial  Tiolation  of  the  statute,  the 
indictment  is  good.     Jb.;  State  t.  Hood^  6  A.  179. 

10.  Indictments  under  statutes,  especlallj  the  most  penal,  must  state  all  the  eircam- 
stances  which  constitute  the  definition  of  the  offence,  so  as  to  bring  defendant  within  it. 
But  it  is  not  always  enough  to  follow  the  words  of  the  statute.     &ate  v.  Eead,  6  A.  227. 

11.  So,  in  a  prosecution  under  stat.  16  March,  1830,  No.  62,  making  it  criminal  *^to 
make  use  of  language  having  a  tendency  to  produce  discontent  amoucr  the  free  colored 
population  of  the  state,"  etc.,  the  indictment,  besides  setting  forth  the  words  made  use  of, 
should  contain  such  averments  and  innuendoes  as  establish  their  tendency  and  the  rela- 
tion in  which  they  were  spoken,  rendering  the  language  intelligible,  and  its  applicalioQ 
to  the  evil,  contemplated  by  the  statute,  evident.     lb. ;  >^ate  v.  Benjamin,  7  A.  47. 

12.  Though  the  statute  require  no  criminal  intent  to  constitute  the  offence,  there  ma4 
be  some  averment^  reference,  or  innuendo,  concerning  the  language  ui^ed,  which  will 
establish  the  inference  of  a  criminal  intent.  The  charge  must  be  sufficiently  definite 
and  explicit  to  support  itself,  and  no  latitude  of  intention  can  be  allowed  to  include  any- 
thing more  than  is  expressed.     lb. 

13.  When  a  man's  life  is  put  in  jeopardy  for  language  made  use  of,  the  language 
itself  must  be  charged ;  where  words  are  the  gist  of  the  offence,  they  must  be  set  forth 
with  the  same  particularity  as  a  libel.     lb. 

14.  Where  an  indictment,  in  such  case,  charges  that  defendant  uttered  the  following 
language,  ^^in  substance  and  effect,**  that  is  to  say,  etc.,  the  words  *^in  substance  and 
effect "  cannot  be  suppressed  without  Tiolating  the  sense  of  the  indictment,  and  so  can- 
not be  rejected  as  surplusage.     lb. 

15.  An  offence  for  stealing  cattle,  for  which  there  is  no  special  statute  in  this  state,  is 
prosecuted  as  a  larceny  at  common  law ;  and  common-law  terms  are  to  be  used.  Thus; 
an  indictment,  which  charges,  that  the  thief  "  carried  away,'*  instead  of  "  drove  away!* 
and  which  describes  the  animal  as  of  "^  the  goods  and  chatties**  and  not  ^ goods  and  cat- 
He**  is  sufficient.     State  v.  Gamer,  6  A.  311. 

16.  In  indictments  against  free  persons  of  color,  they  need  not  be  described  as  such: 
that  designation  is  required  by  law  only  of  notaries,  auctioneers,  and  other  public  officers. 
State  V.  Powell,  6  A.  449. 

17.  An  indictment  need  not  contain  any  qualification  of  the  acts  charged,  showing  that 
they  were  criminal,  when  it  is  drawn  in  the  terms  of  the  statute,  which  theoiselves' imply 
that  the  acts  were  criminal.     State  v.  Benjamin,  7  A.  47. 

18.  Thus ;  where,  in  the  words  of  the  statute,  an  indictment  charges,  that  the  accused 
^  did  inveigle,  steal,  and  carry  away  a  slave,  so  that  the  owner  was  deprived  of  her 
services,"  it  is  sufficient,  without  charging  that  the  acts  were  done  feloniously,  mali- 
ciously, or  unlawfully.     lb. 

19.  In  an  indictment  for  an  assault  with  intent  to  commit  an  offence,  the  same 
particularity  of  averment  is  not  necessary,  as  in  indictments  for  the  commission  of  the 
offence  itself.     State  v.  Green,  7  A.  518. 

20.  When  the  crime  is  charged  with  certainty  and  precision,  with  a  complete  descrip- 
tion of  such  facts  as  constitute  it,  in  the  language  of  the  statute,  and  the  accused,  in 
hearing  the  indictment  read,  would  clearly  understand  the  charge  he  is  called  on  to 
answer,  and  the  court  could  feel  no  doubt  as  to  the  judgment  to  be  pronounced  on  con- 
viction, the  indictment  is  good.     State  v.  Porte,  9  A.  106. 

21.  If  a  statute  adopt  a  common-law  offence,  by  affixing  a  penalty  to  it,  without  other- 
wise defining  the  crime,  all  the  common-law  requirements  should  be  followed.  State  v. 
McOlanahan,  9  A.  210. 

22.  It  is  sufficient  to  state  all  the  circumstances  comprised  in  the  definition  of  the 
offence  as  given  in  the  statute,  so  as  to  bring  defendant  clearly  within  its  provisions. 
lb. 

23.  The  general  rule  is,  that  the  special  manner  of  the  whole  fact  should  be  set  forth 
with  such  certainty,  that  it  may  judicially  appear,  that  the  indictors  have  gone  on  sufil- 
cient  premises,  to  enable  the  court  to  know  what  judgment  is  to  be  pronounced  on  oon- 
▼iction ;  that  the  accused  may  clearly  understand  the  charge  he  is  called  on  to  answer ; 
and  that  posterity  may  know  what  law  is  to  be  derived  from  the  record.     /&. 
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24.  If  the  droomstances  be  constituent  parts  of  the  offence,  they  must  be  set  out ; 
but  not,  when  the  crime  exists  without  them.     Ih, 

25.  Under  act  4  May,  1805,  §  23,  No.  50,  by  which  the  offence  is  complete,  if  one, 
on  purpose,  etc,  disable  any  member  of  another,  with  intent  to  disable  him,  there  need 
not  be,  as  in  case  of  mayhem,  any  statement  of  the  weapon,  or  description  of  the  wound. 
/A. 

26.  The  accused  must  be  brought  within  all  the  material  words  of  the  statute ;  and 
nothing  can  be  taken  by  intendment.  The  offence  may  be  charged  either  in  the  lan- 
guage of  the  statute  or  in  language  of  equivalent  import.  State  v.  Pratt y  10  A.  191  ; 
State  V.  Hemdry,  lb.  207. 

27.  When  an  indictment,  in  charging  a  statutory  offence,  omits  one  of  its  essential 
ingr»lients,  and  fo  is  bad,  the  defect,  being  one  of  substance,  and  not  of  form,  is  not 
waived  by  plea,  nor  aided  by  verdict.  And  a  motion  may  be  made  in  arrest,  notwith- 
standing act  1855,  §  17,  No.  123.     State  \  Delemo,  11  A.  648. 

'2S,  Where  an  indictment  charges,  that  Mrs.  A  B,  alias  C  D,  committed  a  felony, 
and  that  A  B  commanded  her  so  to  do,  but  does  not  allege  that  defendants  are  hus- 
band and  wife,  it  cannot  be  objected  that  the  woman  committed  the  offence  by  order  of 
her  husband.  Her  designation  as  Mrs.  A  B,  if  alone,  would  not  amount  to  an  aver- 
ment, that  she  was  his  wife ;  still  less,  when  coupled  with  an  cUitu,  State  v.  Rohfrischty 
12  A.  382. 

29.  As  a  general  rule,  it  is  sufficient  to  follow  the  words  of  the  statute.  When  that 
has  been  done,  it  is  for  the  accused  to  show,  why  the  offence  should  have  been  charged 
differently.     State  v.  Keogk,  13  A.  243. 

30.  Matter  of  evidence  need  not  be  set  forth  in  the  pleadings.  The  prisoner  is  not 
entitled  to  notice,  from  the  information  or  indictment,  of  the  evidence  by  which  they  are 
to  be  supported.     Siate  v.  Patterson^  14  A.  46. 

31.  Thus;  the  quarantine  act,  1855,  §  13,  No.  336,  defines  a  certain  offence  to  con- 
sist, among  other  things,  in  the  bringing  of  a  ship  from  a  place  proclaimed  by  the  gover- 
nor of  the  state  to  be  infected.  Held^  that  it  suffices  for  an  information  to  aver,  that  the 
ship  came  from  *•*  an  infected  placed  without  averring  that  she  came  from  '^  a  place  pro^ 
claimed  fy  the  governor  of  the  state  to  be  infected"  The  only  evidence,  admissible  under 
the  statutej  to  prove  the  infectious  character  of  the  ship's  port  of  departure,  is  the  gover- 
nor's proclamation.  lb,  [^BtU  that  was  not  the  only  evidence  admissible  under  the  aver- 
ment, whiehy  for  that  very  reason^  seems  insufficient^  and  the  insufficiency  of  which  no 
mdence  could  aidJ] 

'  (e)  Joinder  of  Offences. 

1.  The  general  rule  is,  that  several  distinct  offences  cannot  be  included  in  one  count; 
it  is  subject,  however,  to  numerous  exceptions.  When  a  statute  enumerates  several  of- 
fences connected  with  the  same  transaction,  or  the  intent  necessary  to  constitute  such 
offences,  disjunctively,  they  may  all  be  alleged  cumulatively  in  one  count ;  and  in  that 
event  must  be  charged  in  the  indictment  conjunctively.     State  y.  Banton,  4  A.  32. 

2.  It  is  not  a  valid  objection,  that  several  offences  of  the  same  nature,  and  upon  which 
the  same  or  a  similar  judgment  may  be  given,  are  charged  in  different  counts.  State  v. 
Orosby,  4  A.  434 ;  StaU  v.  McLane,  lb.  435. 

3.  A  oount  for  larceny  may  be  joined  with  one  for  receiving. stolen  goods,     lb. 

4.  Several  offences  of  the  same  nature  and  relating  to  the  same  subject-matter,  if  all 
felonies,  may  be  charged  in  separate  counts.  Thus  ;  a  charge  of  preparing  combustible 
material^  with  intent  to  set  fire,  may  be  joined  to  a  charge  for  actually  setting  fire,  to  a 
building.     State  v.  Cazeau,  8  A.  114. 

5.  The  right  to  compel  the  state  to  elect  is  confined  to  cases,  where  the  indictment 
contains  charges  actually  distinct  and  growing  out  of  different  transactions.     lb. 

6w  Where  charges  in  different  counts  are  not  so  distinct  as  at  all  to  confuse  the  pris- 
oner or  jury,  an  application  to  compel  the  state  to  elect  should  be  made  before  pleading 
to  the  indictment.  It  cannot  be  allowed  after  the  evidence  and  argument  are  closed. 
StaU  V.  Jacob,  10  A.  141. 

7.  A  nootion  to  compel  the  state  to  elect  can  be  exercised  only  with  reference  to  the 
improper  insertion  of  different  counts  in  the  same  indictment  State  v.  Bunger,  14  A. 
46L    itt/ra,  XL  No.  20. 

8.  When  a  statute  defines  an  accessory  before  the  fact  to  be  one,  who  hires,  aids,  or 
amoMJa  another  to  commit,  etc.,  an  indictment,  charging,  **  that  the  prisoner  did  mali- 
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(uouslj  and  felonioasly  incite,  move,  procure,  aid,  hire,  and  counsel  the  said,  etc.,'*  is 
good.  The  additional  terms  employed  are  but  explanatory,  and  do  not  change  the 
nature  of  the  statutory  offence.     Stafe  v.  FuUer,  14  A.  667. 

(f)  Joinder  of  Defendcaiis  ;  and  herein  of  PrincipdU  and  Acee$iories, 

1.  In  cases  of  felony,  where  several  are  present  aiding  and  abetting,  they  may  be  joined 
with  the  principal  in  the  first  degree,  and  charged  either  as  actual  perpetrators,  or  as 
aiders  and  abettors.     State  v.  White,  7  A.  531. 

2.  Where  the  principal  in  the  second  degree  is  charged  as  an  aider  or  abettor,  it  is 
not  necessary  to  set  forth  the  manner  by  which  he  was  so,  but  merely  to  describe  him 
generally  as  being  present,  aiding  and  abetting  at  the  felony  committed  in  manner  and 
form  aforesaid.     lb, 

3.  A  person  present,  aiding  and  abetting,  cannot  be  indicted  as  an  accessory.     Ih. 

4.  A  person  present,  aiding  and  abetting,  is  a  principal,  and  may  be  punished  as  such. 
Jb. ;  State  v.  EliiSy  12  A.  390. 

5.  So,  where  the  first  count  charges  that  A  committed  robbery,  and  the  second,  that 
B  feloniously  was  present  aiding,  abetting,  and  assisting  the  said  A,  the  felony  afore- 
said to  do,  etc.,  B  may  be  convicted  of  robbery  as  a  principal,  and  punished  under  act 
4  May,  1805,  §  4,  No.  50.     State  v.  White,  7  A.  581. 

6.  An  aider  and  abettor,  present  at  the  commission  of  a  crime,  is,  at  common  law,  a 
principal  in  the  second  degree.  Where  a  statute,  punishing  one  who  actually  infiicts  a 
wound,  is  silent  touching  principals  in  the  second  degree,  a  party  cannot  be  indicted  as 
an  aider  and  abettor.  The  rule  may  be  different  where  the  offence  is  not  defined  bj 
statute,  but  adopted  from  the  common  law  by  its  technical  name.  State  v.  Hendry,  10  L 
207.     Infra,  IX.  (b),  Nos.  10,  13. 

7.  A  party,  charored  with  being  present,  aiding,  and  abetting,  etc.,  is  indicted  as  a 
principal,  and  not  as  an  accessory,  before  the  fact.  The  latter  is  one,  who,  being  absent 
when  the  crime  is  committed,  doth  yet  procure,  couusel,  or  command  its  commission. 
State  v.  Maxent.  10  A.  748. 

See  Infra,  IX.  (c),  No.  8 ;  (g),  1),  No.  4 ;  ( j). 

(g)    Conclusion. 

1.  An  information  for  gambling  under  stat.  1835,  No.  62,  which  alone  declares  the 
offence  and  penalty,  though  stat.  1836,  No.  102,  change  the  destination  of  the  fines, 
properly  concludes,  "against  the  form  of  the  statute*^     State  v.  Affudo,  5  A.  186. 

2.  An  indictment  for  the  greater  of  two  statutory  offences,  which  includes  a  lesser, 
must  conclude, "  against  the  statute,"  and  not  '*  the  statutes.'*  State  v.  Stouderman,  6  A.  286. 

3.  Judgment  will  not  be  arrested  on  an  indictment,  concluding  '^  contrary  to  the  form 
of  the  state,"  etc.  Such  a  formal  defect  must  be  urged,  by  motion  to  quash  or  demurrer, 
before  the  jury  are  sworn ;  it  cannot  be  made  afterwards.  Act  1855,  §  18,  No.  123; 
State  v.  Boudreaux,  14  A.  88. 

See  Supra,  (c),  No.  8 ;  Lifra,  IX.  (g),  2),  Nos.  14, 15. 

VII.  Op  the  Grand  Jury;   Finding  of  Indictment;   and  Service  of  Copi. 

1.  That  part  of  the  amendments  of  the  federal  constitution,  which  requires  the  inter- 
vention of  a  grand  jury,  relates  only  to  crimes  against  the  United  States.  Territory  v. 
Hattick,  2  M.  88.     Jury,  I.  (a),  No.  5. 

2.  The  stat.  6  March,  1840,  §  5,  No.  82,  applies  only  to  the  formalities  in  summooifig, 
forming,  and  drawing  the  grand  jury,  not  the  want  of  qualification  in  its  members.  State 
V.  Nolan,  8  B.  513 ;  State  v.  Jones,  lb.  616. 

3.  The  incompetency  of  one  of  the  grand  jurors,  by  whom  a  bill  has  been  found,  is 
not  cured  by  the  omission  to  urge  the  objection  the  first  day  of  the  term  of  the  district 
courts  in  the  country.     lb.    Infra,  XV.  No.  1. 

4.  The  words  ^  a  true  biU,"  as  well  as  the  capacity  of  the  foreman,  may  be  indorsed 
on  an  indictment  by  any  person,  under  the  direction  of  the  grand  jury.  It  is  only  neces- 
sary that  the  finding  be  signed  by  the  foreman.     State  v.  Duncan,  8  R.  562. 

5.  The  incompetency  of  one  grand  juror  will  vitiate  the  whole  proceedings,  no  matter 
how  many  unexceptionable  jurors  joined  with  him  in  finding  the  biU.  State  v.  Ketmeiy^ 
8  R.  590 ;  State  v.  Jones,  lb.  616. 

6.  Where,  in  the  entry  on  the  minutes  of  the  names,  selection  of  the  juron,  etc,  the 
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derk  inadvertentlj  omits  to  state,  that  they  were  sworn,  on  his  affidavit  of  the  fact,  the 
entry  may  be  amended.  Nor  will  it  matter,  that  the  omission  occurred  while  another 
jadge  presided.     State  v.  Folke,  2  A.  744. 

7.  The  foreman  need  not  sign  his  name  at  full  length  to  the  finding ;  an  indictment 
signed  "  Geo.  W.  West,  foreman,"  is  sufficient,     lb. 

8.  Service  of  a  copy  of  the  indictment,  unaccompanied  with  the  finding,  is  not  a  com- 
pliance with  Stat.  4  May,  1805,  §  35,  No.  50,  which  requires  the  prisoner  to  have  a  copy 
of  the  entire  instrument  served  on  him.     State  v.  HoweU^  3  A.  50. 

9.  The  finding  most  be  indorsed  on  the  bill ;  the  indorsement  is  a  part  of  the  indict- 
ment, rendering  it  a  complete  accusation  again<%t  the  prisoner.     lb. 

10.  A  prisoner  does  not  waive  his  right  to  have  a  copy  of  the  indictment  two  days 
before  his  trial,  by  pleading  without  claiming  it.     lb, 

11.  But  if,  on  being  brought  to  the  bar,  he  declare  he  is  ready  for  trial,  and  accepts 
the  jurors,  he  cannot  afterwards  object  that  a  copy  was  not  served  on  him.  State  v. 
Hernandez,  4  A.  379  ;  State  v.  Fuller,  14  A.  667. 

12.  Though  there  be  erasures  and  interlineations  in  an  indictment,  the  court  will  pre- 
sume, that  it  appears  on  record  verbatim  et  literatim  as  it  was  presented  to,  and  found 
by,  the  grand  jury,  until  the  contrary  be  established  by  irresistible  proof.  State  v.  Florez, 
5  A.  430.     Evidence,  III.  (d),  Nos.  2, 17. 

13.  The  right  of  the  prisoner  to  receive  a  copy  of  the  indictment  is  one  which,  created 
in  his  interest  and  for  his  benefit,  he  may  waive.  StcUe  v.  Price,  6  A.  690 ;  State  v.  Jack- 
wn,  12  A.  679.     Infra,  XIIL  (e),  3),  No.  6. 

14.  A  copy  of  the  indictment  is  to  be  served  two  entire  days  before  the  trial ;  but  no 
such  service  is  required  before  arraignment.     State  v.  Holmes,  7  A.  567. 

15.  If  the  prisoner,  when  called  to  the  bar  for  trial  and  asked,  if  he  be  ready, 
answer,  that  he  shall  interpose  no  obstacle,  reserving,  however,  all  legal  objections  to 
the  proceedings,  he  cannot  afterwards  object,  that  he  had  not  been  served  with  a  copy 
of  the  indictment,    lb. 

16.  When  the  record  contains  a  complete  statement  of  the  time  and  place  of  holding 
court,  the  names  of  the  grand  jurors,  the  judge's  appointment  of  foreman,  and  their 
being  duly  impanelled  and  sworn,  and  charged  to  inquire  for  the  body  of  the  parish  ; 
and,  on  the  day  after  the  impanelling,  there  is  on  the  minutes,  after  the  caption  of 
the  cause,  an  entry  in  these  words :  ^  true  bill  and  indictment  for  shooting  with  intent 
to  murder";  the  finding  is  sufficient.     State  v.  Onnmackt,  10  A.  198. 

17.  An  assignment  of  such  finding  for  error  will  be  the  less  readily  entertained,  that, 
bad  the  accused  objected,  that  the  entry  did  not  show  with  certainty,  that  the  grand  jury 
bad  brought  the  bill  into  court,  the  minutes  might  have  been  corrected,  lb.  Supra,  II. 
N'o.  2. 

18.  No  entry  can  be  made  except  of  what  transpires  in  open  court  And  where, 
from  an  entry  in  connection  with  the  indictment,  it  is  to  be  presumed,  that  the  latter  was 
returned  into  open  court,  an  assignment  against  such  presumption  will  be  rejected,  as 
directly  reversing  the  maxim,  omnia  rite  acta.     lb. 

19.  Where,  in  such  case,  the  indictment  is  indorsed  by  the  clerk  as  having  been  filed 
on  the  same  day,  with  the  name  of  the  foreman  below  the  indorsement  in  the  usual 
form,  ^  a  true  bill ";  and  the  minutes  of  the  preceding  day  slate,  that  such  person  had 
been  appointed  and  sworn  as  foreman ;  an  assignment,  that  no  indictment  was  ever 
retained  or  presented  to  the  court,  will  be  bad.     lb. 

20.  Such  an  entry  by  the  clerk,  though  not  in  the  usual  form,  considered  with  refer- 
ence to  the  indictment  itself,  is  a  sufficient  recording  of  the  finding,     lb. 

21.  The  indorsement  of  the  name  of  the  offence  is  no  part  of  the  finding.  State  v. 
RohfriMcht,  12  A.  382.     Supra,  VI.  (a).  No.  8. 

22.  So,  where  an  indictment  is  indorsed  **  ar$on  "  —  ^  a  true  biU^  it  will  not  follow, 
that  the  oommon-law  definition  of  *^  areon  "  must  govern  the  case.     lb. 

23.  Where  the  indorsement,  **  a  true  biU^*  is  signed  by  the  foreman,  an  objection  that 
a  true  bill  was  not  found,  because  there  was  no  such  indorsement  on  the  copy  of  the 
indictmeot  served  on  the  accused,  is  waived  by  his  going  to  trial.  State  v.  Jackson,  12 
A.  679. 

24.  The  act  19  March,  1857,  No.  183,  does  not  repeal,  but  merely  amends,  and  re- 
enacts,  as  amended,  act  1855,  §  3,  No.  243,  relative  to  jurors.  The  only  material  change 
is  in  the  selection  of  the  foreman,  who  is  to  be  taken  from  the  whole  venire,  and  not,  as 
formerly,  from  the  first  sixteen  names  drawn.     State  v.  SouU,  13  A.  478. 

25.  A  prisoner  cannot  complain  that  the  indictment  should  have  been  preferred  by 
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the  grand  jury,  the  first  venire^  including  which,  has,  on  a  challenge  to  the  arraj  bj  him 
and  others,  been  set  aside.     State  v.  Bunger^  14  A.  461. 

26.  Bills  may  originate  before  the  grand  jury  without  any  previous  charge  orinyesti- 
gation.  Such  is  the  common-law  practice,  which  has  been  invariably  followed  in  this 
state.  Under  art.  103,  const.  1852,  the  prosecution  is  not  formally  commenced  until  the 
indictment  be  found,  or  the  information  filed.  The  accused  has  no  right  to  cross^xam- 
ine  the  witnesses,  until  he  be  accused  in  the  sense  of  that  article,     lb, 

27.  Where  an  indictment,  with  (he  names  of  witnesses  indorsed  thereon,  is  laid  before 
the  grand  jury,  together  with  the  coroner's  inquest  and  the  testimony  taken  thereat,  the 
indictment  will  not  be  quashed,  because  found  on  illegal  and  insufficient  proof;  the  bill 
of  exceptions  not  showing,  that  the  indictment  was  not  found  on  the  testimony  of  the 
witnesses,  whose  names  were  indorsed  thereon,  nor  that  the  coroner's  inquest  and  the 
evidence  thereat  were  considered  by  the  grand  jury.  The  bill  of  exceptions  should  have 
been  more  precise.     lb, 

28.  The  act  18  March,  1858,  No.  243,  amending  act  19  March,  1857,  Na  183,  and 
making  it  the  duty  of  district  judges  to  impanel  the  grand  jury  on  the  first  day  of  the 
jury  term,  is  but  directory  ;  and  if,  for  any  sufficient  reason,  it  cannot  be  done  on  that,  it 
may  be  done  on  any  subsequent,  day.     State  v.  Davi$^  14  A.  67&     Laws,  II.  (g). 

29.  Where,  under  the  amendatory  act,  the  sheriff  draws  from  the  regular  panel  six- 
teen jurors,  one  of  whom  has  been  already  appointed  foreman,  though  the  names  of  the 
other  jurors  only,  that  of  the  foreman  being  omitted,  should  be  placed  in  the  box,  yet, 
as  he  is  drawn  with  the  fifteen,  and  the  grand  jury  is  composed  of  but  sixteen  jurors, 
the  accused  cannot  complain,    lb. 

30.  The  law  formerly  required  the  presence  and  concurrence  of  twelve  only  of  the 
grand  jury  to  the  finding ;  the  law  is  the  same  now.  The  new  statute,  in  fixing  the 
number  of  grand  jurors  al  sixteen,  was  intended  simply  to  remedy  the  indefinite  provi- 
aioo  of  the  old  statute,  which  fixed  the  number  at  not  less  than  twelve,  nor  more  than 
twenty-ihree.     State  v.  Swifts  14  A.  827. 

See  acts  1855,  No.  246,  relative  to  grand  juries;  19  March,  1857,  No.  183,  amend- 
ing act  1855,  §  3,  No.  243,  relative  to  juries;  1860,  No.  101,  amending  act  1855,  No. 
283,  relative  to  juries  in  the  parish  of  Orleans.     Courts,  I.  Nos.  20,  21.      ^ 

VIII.  Of  Criminal  Informations. 

1.  The  Stat.  8  March,  1841,  No.  73,  providing,  that  in  all  prosecutions  in  the  criminal 
court  of  the  first  district,  for  offences  punishable  by  not  more  than  two  years'  hard  labor, 
the  proceedings  may  be  by  information,  was  not  repealed  by  the  abolition  of  that  court, 
and  the  substitution  of  other  courts  by  const.  1845.     State  v.  AfcLane,  4  A.  435. 

2.  The  Stat.  30  April,  1846,  No.  43,  organizing  district  courts  in  the  parish  of  Orleans, 
having  directed,  §  6,  all  informations  to  be  filed  in  the  first  district  court,  and  this  direc- 
tion necessarily  relating  to  all  informations  authorized  by  the  laws  then  in  force,  of 
which  act  1841  was  one,  that  act  must  be  considered  as  extended  -to  the  first  district 
court,     lb. 

3.  The  change  in  the  name  of  the  court  merely  does  not  change  its  powers  or  modes 
of  proceeding.     State  v.  Eochart^  7  A.  224. 

4.  So,  wherever  proceedings,  under  act  1841,  No.  73,  could  be  by  information  in  the 
criminal  court  of  the  first  district,  which  formerly  embraced  the  third  district,  they  may 
be  had  in  the  third  district  court,  to  which,  under  const.  1845,  the  jurisdiction  of  the 
criminal  court  over  the  third  district  has  been  transferred,     lb, 

5.  The  first  district  court  of  New  Orleans  could  pix>ceed  by  information  under  const 
1845  ;  act  1846,  No.  43,  in  the  same  cases  as  the  criminal  court  of  the  first  district. 
The  same  is  true  of  that  court  as  organized  under  const.  1852  ;  act  28  April,  1853,  No. 
229  ;  though  the  latter  act  do  not  contain  provisions,  in  regard  to  infinnnadons,  siniLlar 
to  act  1846.     State  v.  Loventtein,  9  A.  313. 

6.  Where,  an  indictment  having  been  ignored,  an  information  for  the  same  oflfenoe, 
filed  the  same  day,  is  ordered  by  the  court  to  be  spread  on  the  minutes,  a  judgment, 
quashing  the  information  because  the  indictment  had  been  ignored,  will,  on  appeal  by 
the  state,  be  reversed,  and  the  information  reinstated.  Const.  1852,  art.  103 ;  State  v. 
£ou^  14  A.  364. 

7.  Mrrrick,  C.  J.,  dissenting.  An  information  cannot  be  filed  as  a  matter  of  right ; 
the  consent  of  the  court  must  be  first  obtained.  While,  in  this  case,  the  court  might 
have  given  its  consent  at  the  same  term  at  which  the  indictment  had  been  ignored,  it  had 
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also  the  right,  after  the  information  had  been  improvidentlj  filed,  or  allowed  proformd^ 
to  rescind  the  order.  The  rescission  of  the  order  shows,  that  the  requisite  consent  has 
been  withheld ;  and  the  jad$^ent  should  be  affirmed.  Ih.  Courts,  I.  No.  3.  [Land, 
J.jthoughi  ike  ctppeal  should  he  dUmiesed  for  want  of  jurisdiction,  Infra^  XVI.  (a), 
No.  16.] 

IX.  Of  Pabticular  Crimes  and  their  Ingredients  ;  Prosectttions,  Limita- 
tion THBREOP,  AND  STRUCTURE  OP  INDICTMENTS  OR  INFORMATIONS  UPON  THEM. 

(a)  Arson, 

1.  Under  act  21  February,  1828,  No.  23,  amending  act  22  February,  1817,  No.  62, 
arson  is  committed  even  if  the  building  maliciously  burned  belonged  to  the  person  com- 
mitting the  offence.  The  statute  makes  no  distinction  as  to  the  ownership  of  the  house. 
StaU  T.  Cazeau^  8  A.  114. 

2.  The  pame  is  true  under  act  1855,  §  46,  No.  120.     State  v.  Bokjrischt,  12  A.  382. 

3.  By  act  1855,  §§  46,  et  seq.,  No.  120,  the  legislature  intended  to  arrange  under  the 
Bead  of  **  offences  against  habitations,  etc.,"  all  laws  designed  to  be  continued  in  force  on 
the  subject  of  setting  fire  to  buildings,  vessels,  etc.     State  v.  Clat/j  12  A.  431. 

4.  So^  then,  act  1828,  §  2,  No.  23,  which  makes  it  a  crime  to  prepare  combustible 
ratteriats,  and  put  them  in  any  place  with  intent  to  set  fire  to  a  mansion-house  or 
other  bnildingy  is  repealed,    lb.    Laws,  III.  (c),  No.  22. 

5.  TheadlS  Marchy  1858,  No.  298,  amends  and  reenacts  §§  46-50  of  act  1855,  M. 

120;  and  provides  for  arson^  the  attempt  to  commit  the  same ^  for  setting  fire  to  fences^ 

hridgesy  cotton^  ete.,  and  for  preparing  comhustihle  materials  for  the  purpose  of  setting  fire 

to  any  house,  etc.     .But  §§116,  117  of  act  1855,  relative  to  accessories,  are  retained  in 

fidlforee. 

(b)  Assatdt. 

1.  If  the  jury  be  of  opinion,  that,  if  the  person  stabbed  had  died,  the  accused  would 
have  been  guilty  of  murder  in  the  second  degree  only,  they  must  acquit  the  prisoner, 
charged  with  the  crime  of  stabbing  with  intent  to  murder.     Territory  v.  Mather,  2  M.  48. 

2.  The  Stat.  7  February,  1829,  §  5,  No.  53,  which  declares,  that  "  whoever  shall,  with 
a  dangerous  weapon,  or  with  intent  to  kill,  infiict  a  wound  less  than  mayhem,"  &c,  pro- 
vides for  two  distinct  offences  ;  that  of  assaulting  with  a  dangerous  weapon,  and  that  of 
assaulting  with  intent  to  kill.  The  language  is  free  from  ambiguity,  and  cannot  be 
affected  by  the  French  translation.     State  v.  Mix,  8  R.  549.     Supra,  I.  No.  6. 

3.  An  indictment  charging  a  prisoner  with  "  having  unlawfully  and  feloniously,  with 
a  certain  dangerous  weapon,  commonly  called  a  life-protector,  assaulted,"  &c.,  contains  a 
safficient  description  of  the  weapon,  using  the  very  words  of  the  statute.  The  word 
fdfyiixously  cannot  vitiate  the  indictment,  and  may  be  rejected  as  surplusage.     Ih. 

4.  In  the  prosecution  of  two  or  more  for  an  assault  with  intent  to  mui-der,,the  intent 
forming  the  gist  of  the  offence,  it  is  immaterial  who  makes  the  assault  or  gives  the  blow. 
If  it  be  inflicted  with  the  intent  charged,  all  concurring  in  that  intent,  the  crime  is  com- 
mitted by  all.     State  v.  Green,  7  A.  518. 

5.  In  such  a  prosecution,  under  act  1805,  §  24,  No.  50,  it  is  unnecessary  to  set  forth, 
which  oi  the  accused  used  the  weapon  with  which  the  assault  was  made.     lb. 

6.  The  interpretation  given  to  act  1829,  in  the  case  o^  Mix,  supra.  No.  2,  is  still  to  be 
followed,  though  the  word  or,  in  the  English,  be  translated  and  in  the  French,  text,  and 
const  1852,  art.  129,  require  the  laws  to  be  promulgated  in  both  languages.  9  A.  313 ; 
10  A.  141 ;  12  A.  390.     Laws,  L  (b).  No.  7  ;  II.  (b). 

7.  An  information  under  that  act,  though  amending  act  1813,  No.  44,  entitled  '*  an  act 
against  carrying  concealed  weapons,"  etc.,  need  not  charge  that  the  weapon  was  con- 
cealed,    lb. 

8.  The  jury  cannot  be  charged,  that,  if  the  knife  used  were  an  ordinary  pocket-knife, 
sach  as  commonly  used  by  planters  for  proper  purposes,  and  not  specially  provided  for 
the  occasion,  then  it  is  not  a  dangerous  weapon  within  meaning  of  act  1829.  State  v. 
Jacob,  10  A.  141. 

9.  Nor  is  it  proper  to  charge,  that  the  evidence  must  show  that  the  wound  was  inflict- 
ed with  a  concealed  weapon,  or,  if  not,  that  the  jury  must  be  satisfied,  that,  if  death  had 
resulted,  the  accused  would  have  been  guilty  of  murder,     lb, 

10.  The  act  1829,  being  wholly  silent  as  to  aiders  and  abettors,  excludes  the  idea  of 
accessorial  guilt,  and  a  count  charging  one  as  ^  aiding  and  abetting  "  will  be  quashed. 
StaU  T.  Hendry,  10  A.  207.     Supra,  VI.  (f ),  No.  6. 
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11.  In  an  indictment  for  assault  and  battery,  the  time  may  be  set  forth  in  Arabic 
numerals ;  not  beincr  of  the  essence  of  the  offence,  it  may,  under  our  statute,  be  omitted 
altogether.     Act  1855,  §  17,  No.  123  ;  State  v.  EgaUy  10  A.  698. 

12.  A  party,  indicted  under  act  1829,  (1855,  §  11,  No.  120,)  as  aider  and  abettor, 
and  also  as  principal  in  another  and  the  same  count  with  his  codefendant,  may  be  found 
guilty.     State  v.  EUts,  12  A.  890. 

18.  In  Hendrffe  case,  tupra^  No.  10,  the  act  1855,  §  116,  No.  120,  first  enacted  in 
1818,  relative  to  accessories,  was  overlooked.  Besides,  in  the  revisory  legislation  of 
1855,  the  expression  **  aiders  und  abettors^  in  several  of  the  statutes  referred  to  in  that 
case,  has  been  omitted  as  surplusage,  and  the  ai'gument  &om  this  phraseology  fails. 
That  case,  then,  is  overruled,  so  far  as  it  establishes  that  an  accessory  at  the  fact  cannot 
be  indicted  as  such  under  the  act.    lb. 

14.  An  indictment,  which,  without  using  the  word  ^  aisault,^  or  the  terms  of  the  stat- 
ute, yet  charges  one  with  shooting  a  gun  at,  and  against,  another,  with  intent  to  murder, 
charges  an  assault,  and  is  sufficient     State  v.  MuncOy  12  A.  625. 

15.  Thus ;  the  indictment  charged  that  the  accused,  ^  upon  the  body  of  A^  etc^vnlk  a 
dangerous  weapon,  called  a  shot-gun,  loaded  with,  etc.,  which  the  accused,  etc.,  had  and 
held,  at  and  against  A,  feloniously,  etc.^  did  shoot  and  discharge,  with  intent  thereby  wilr 
fuHy  and  of  his  malice  aforethought,  the  said  A  to  kiU  and  murder,"  etc.  Held,  tl)at  the 
indictment  charged,  first,  an  assault  by  wilfully  shooting  at  A ;  second,  an  assault  with 
intent,  in  that  manner,  to  murder — both,  offences  under  act  1855,  §  9,  No.  120.    lb, 

16.  In  such  case,  the  state  may  prove,  that  A  was  struck  with  the  shot,  and  the  num- 
ber and  extent  of  his  wounds.  And,  if  it  appear  that  the  accused  was  guilty  of  an 
assault  by  wilfully  shooting  at  A,  the  indictment  will  be  sustained,  though  it  be  not 
proved  that  the  assault  was  with  intent  to  murder.  3.  Infra,  XI L  (b),  Nos.  17, 
et  seq. 

17.  On  such  a  charge,  it  is  not  necessary  to  show  how  the  gun  was  loaded.  But  it 
should  appear,  that  the  party  assaulted  was  within  range  of  the  kind  of  gun  used ;  other- 
wise, the  shooting,  though  malicious,  would  be  no  offence.     Ih. 

18.  The  jury,  in  such  case,  if  of  opinion  that,  if  A  had  died  of  his  wounds,  the  accused 
would  have  been  guilty  of  manslaughter,  and  not  murder,  must  acquit.    R. 

19.  Under  act  1855,  §  11,  No.  120,  the  crime  is  complete,  if  a  wound,  less  than  may- 
hem, be  inflicted  with  a  dangerous  weapon,  or  with  intent  to  kill.  An  information,  in 
the  words  of  the  statute,  is  sufficient,  though  it  do  not  describe  the  wound,  so  as  to  show 
its  character  on  the  record,  and  though  it  charge  the  offence  in  general  terms  not  wa^ 
ranted  by  itd  nature.     Staie  v.  Keogh,  18  A.  248. 

20.  Thus ;  an  information,  that  the  prisoner,  **  with  a  certain  dangerous  weapon,  to 
wit,  a  haded  cane,  did  inflict  severe  wounds  upon  one  A,  less  than  mayhem^  is  suffi- 
cient.    Ih.     Infra,  (g),  2),  Nos.  8,  16 ;  XL  No.  18. 

21.  Slaves  by  our  law  are  persons  not  less  than  things ;  and  an  assault  on  a  slave  bj 
a  free  person  is  indictable  underact  1855,  §  9,  No.  120,  which  punishes  any  one  ^'who 
shall  assault  another  by  wilfully  shooting  at  him,''  etc.  State  v.  Davis,  14  A.  678. 
Infra,  XVIIL  (a),  No.  8. 

(c)  Breach  of  Trust,  JSmbezaslement,  and  Larceny. 

1.  In  an  indictment  for  larceny  of  a  cow,  a  description  of  the  animal  by  its  kind,  color, 
and  sex,  is  sufficient  The  sufficiency  of  such  a  description  is  not  affected  by  stat  20 
March,  1827,  No.  79,  relative  to  branding  animals  in  certam  parishes.  Staie  v.  Chariot, 
8  R.  529. 

2.  One,  notified  of  a  design  to  steal  his  goods,  which  he  neither  originated  nor  sug- 
gested, may,  to  delect  the  thief,  direct  a  servant  or  agent  to  encourage  the  design,  and 
afford  facilities  for  the  completion  of  the  crime ;  this  will  not  affect  the  criminality  of  the 
thief.     State  v.  Duncan,  8  R.  562.     Infra,  (k),  2),  No.  4. 

8.  An  information  for  larceny,  describing  the  owner  &s  I.  B.  Kirkland,  though  his 
name  be  Isaac  B.  Kirkland,  is  good.     State  v.  Vanderlip,  4  A.  444. 

4.  Where  there  is  but  one  count  in  an  information  for  larceny,  the  parts  defective 
for  failing  to  aver  value,  may  be  rejected  as  surplusage,  and  the  conviction  as  to  the 
remainder  wiU  be  good,  under  a  general  verdict.     lb. 

5.  A  variance,  which  does  not  alter  the  sense  of  a  material  part  of  the  statute,  will 
not  vitiate  an  information.     lb. 

6.  So,  where  an  act  punishes  ^  the  larceny  of  bank-notes,*'  &c,  and  an  information 
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charges  the  larcenj  of  ^ notes  of  the  bank  of  M,"  the  terms  ^'bank-notes,"  and  ''notes 
of  a  bank/'  being,  in  common  parlance,  synonymous,  the  information  is  good.     lb. 

7.  It  suffices,  under  stat.  4  May,  1805,  §  10,  No.  50,  to  aver  that  the  notes,  the  subject 
of  the  krceny,  were  the  ''  goods  and  chattels  "  of  A,  without  stating  they  were  his  '*  prop- 
erty."   The  word  "^  chattels,'*  in  such  case,  signifies  property  and  ownership.     lb, 

8.  Our  laws  recognize  an  accessory  afler  the  fact  to  larceny.     5  A.  64. 

9.  An  agreement  between  A  and  B  to  purchase  property  on  joint  account,  does  not 
deprive  the  transaction  of  the  character  of  an  agency,  undertaken  by  A  for  B  in  pur- 
chasing the  latter's  interest  for  him.  And  if  A  convert  to  his  own  use  a  note  given  by 
B  for  his  share  of  the  price,  it  is  a  breach  of  trust  under  act  8  March,  1845,  No.  90. 
StaU  V.  Jane$,  9  A.  307. 

10.  An  indictment  for  embezzlement  or  larceny  should  describe  the  goods,  at  least  in 
part,  with  such  certainty  as  to  identify  them,  and  show  judicially  that  they  could  be  the 
subject  of  the  offence,  and  enable  defendant  to  plead  in  bar  of  a  subsequent  indictment 
for  the  same  chattels.     State  v.  £dson,  10  A.  229. 

1 1.  So,  an  indictment  for  embezzling  ''  a  certain  lot  of  furniture"  and  ''  a  certain  lot  of 
lumber"  and  ^  certain  tools,  commonly  called  cabinet-maker^ s  took"  all  of  a  certain  value, 
is  bad  for  nncertainty.  One  article  at  least  should  have  been  specified.  Such  a  case  is 
not  within  the  exception  of  act  1855,  §  3,  No.  1 23.     lb. 

12.  Where  the  goods  are  charged  as  the  property  of  a  married  woman,  living  with 
her  husband  and  not  separated  in  property,  the  jury,  if  no  amendment  be  made  under 
act  1855,  §  1,  No.  123,  should  be  instructed,  that  chattels,  bought  during  marriage  by 
either  husband  or  wife  are  presumed  to  belong  to  the  community,  and  that  they  should 
be  charged  iis  the  property  of  the  husband  ;  proof,  that  they  belong  to  the  community, 
will  not  sustain  a  charge  that  they  belonged  to  the  wife.     State  v.  Gaffery^  12  A.  265. 

13.  The  presumption  of  community  property,  in  such  case,  may  be  rebutted  by  show- 
ing exceptional  facts  making  the  chattels  the  wife's  separate  property.  Mabbiage, 
XIIL  (b),  2).     But  the  onue  is  on  the  state  to  show  such  facts,     lb, 

(d)    Carrying   Concealed  Weapons. 

1.  The  statute  against  carrying  concealed  weapons,  act  1855,  §  115,  No.  120,  does 
not  contravene  const.  U.  S.  amend,  art.  2.  The  arms  there  spoken  of  are  such  as  are 
borne  by  a  people  in  war,  or  at  least  carried  openly.  State  v.  Smithy  11  A.  633  ;  State 
v.  Jumd,  13  A.  399. 

2.  That  article  was  never  intended  to  prevent  the  individual  states  from  adopting 
measures  of  police,  to  protect  orderly  citizens  from  the  treacherous  use  of  weapons ;  and 
there  is  nothing  in  its  provision  calling  for  a  rigorous  construction  of  the  statute,     lb. 

3.  The  offence  consists  in  carrying  the  weapon,  pbtol,  etc.,  concealed  on  or  about  the 
person.  By  act  25  March,  1813,  §  1,  No.  44,  a  weapon  of  the  kind  designated  was 
defined  as  concealed,  when,  being  carried  by  a  person,  it  did  not  appear  in  full  open 
view.    lb.  • 

4.  A  partial  concealment,  which  does  not  leave  the  weapon  in  full  open  view,  violates 
the  statute,     lb. 

5.  So,  a  charge,  "^  that  carrying  a  pistol  in  the  pocket,  under  the  clothes,  though  par- 
tially exposed,  is  within  the  statute,"  will  be  sustained.  It  must  be  understood  as 
speaking  of  weapons  as  ordinarily  worn,  and  of  a  partial  exposure  resulting  from  acci- 
dent, or  the  fact  that  the  pocket  or  clothes  cannot  fully  cover  the  weapon,  and  not  of  the 
extremely  unusual  case  of  carrying  such  weapon  in  full  open  view,  though  partially  oov* 
ered  by  the  pocket  or  clothes,     lb. 

6.  Though,  under  act  1855,  §  10,  No.  121,  all  prosecutions  for  fines  must  be  instituted 
within  six  months  after  being  incurred,  yet  one  may  be  indicted  afler  that  time  for  car- 
lying  concealed  weapons,  an  offence  punishable  by  fine  or  imprisonment.  The  object  is 
not  to  recover  a  fine,  but  to  convict  and  punish  an  offender,  whose  penalty  is  infiicted 
without  the  election  of  the  grand  jury  and  district  attorney.     State  v.  Jumd,  13  A.  399. 

7.  The  fact  that  the  accused,  in  such  case,  is  sentenced  to  pay  a  fine,  does  not  retro- 
actively change  the  character  of  the  proceeding  from  that  of  a  prosecution  for  an  offence 
which  might  have  been  punished  by  imprisonment  alone,  into  a  claim  for  a  fine  merely.  lb. 

8.  The  penalty  for  carrying  concealed  weaponSy  as  prescribed  by  act  1855,  §  115,  No. 
120, 19  changed  by  cuU  Q  Marchy  1858,  No.  52,  which  subjects  the  offender  to  fine  or  im- 
prisonment,  or  both,  at  the  discretion  of  the  court ;  the  fine  not  to  exceed  five  hundred 
dollars,  and  the  imprisonmenty  three  months  in  the  parish  prison  ;  no  distinction  being 
made  between  the  first  and  second  offence. 
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(e)  Forgery. 

1.  As  a  general  rule,  the  indictment  must  contain  an  exact  copy  or  recital  of  the  bill 
forged  or  counterfeited,  when  set  out  by  its  tenor ;  but  where,  from  the  difficulty  of 
ascertaining  a  particular  word,  a  fac^mile  is  attempted,  the  indictment  will  be  good. 
State  V.  Sheldon,  8  R.  540. 

2.  It  is  unnecessary  to  set  forth  the  ornamental  parts  of  the  bill,  as  the  devices,  mot- 
toes, &c.     Ih. 

3.  So,  though  the  prosecuting  officer  attempt  to  set  out  a  forged  bank-bill  by  its  tenor, 
he  is  not  bound  to  set  forth  words  in  its  margin ;  and  where,  in  attempting  to  do  so,  the 
indictment  recites,  that  the  bill  contained  the  words  cinquafite  piastres  on  the  right  hand 
of  the  vignette,  while  it  actually  contained  the  words  cinquante  gourdeSy  the  variation  is 
immaterial.     Ih. 

4.  If  the  instrument  be  set  forth  in  full,  any  lack  of  precision  in  its  name  is  thereby 
cured.     State  v.  Crawford^  13  A.  300. 

5.  So,  under  an  indictment  for  forging  an  ^  order  for  the  payment  of  money,**  set  forth 
in  h€Bc  verba,  an  instrument;  corresponding  exactly  therewith,  is  admissible  in  evidence, 
though,  in  reality  a  check,  it  be  styled  an  order  for  the  payment  of  money.  A  check  is 
an  order  for  the  payment  of  money.     lb. 

6.  Where  the  indictment,  though  charging,  that  the  note  was  uttered  with  an  intent  to 
defraud,  does  not  allege,  that  the  prisoner  knew  the  same  to  be  forged  and  eounterfeitedy 
judgment  will  be  arrested,  the  defect  being  one,  not  of  form,  but  substance.  The  guilty 
knowledge,  the  union  of  which  with  the  intent  to  defraud  is  essential  to  constitute  the 
offence,  must  be  alleged.  JVon  constat,  that  the  prisoner,  in  passing  the  bill  with  intent 
to  defraud,  knew  it  to  be  counterfeit ;  he  might  have  supposed  it  the  true  bill  of  an  in- 
solvent bank.     State  v.  Nicholson,  14  A.  785. 

7.  Nor  is  the  state,  in  such  case,  relieved  from  alleging  the  scienter  by  act  1855,  §  6, 
No.  123.  That  section  simply  relieves  it  from  alleging  and  proving  an  intent  to  defraud 
any  particular  person ;  but  it  must  still  allege  an  offence  in  other  respects  corresponding 
with  the  statute  which  creates  it     lb. 

See  Supra,  V.  (c),  8),  No.  16 ;  Infra,  XVI.  (c).  No.  8.     Constitution,  L  No.  1. 

(f)  Gaming. 

1.  Municipal  ordinances,  authorizing  a  game  prohibited  by  statute^  are  nugatory,  and 
cannot  avail  as  a  defence.     State  v.  Caldwell,  3  A.  435. 

2.  The  act  14  March,  1836,  §  1,  No.  102,  amending  that  of  19  March,  1835,  Na  62, 
to  prevent  gambling,  merely  changes  the  destination  of  the  fines;  and  in  no  manner 
changes  or  affects  the  offence.     State  v.  Agudo,  5  A.  185. 

3.  The  evil  to  be  suppressed  under  the  act  is  the  gaming-house  with  its  capital  alwap 
ready  for  play.  Whether»the  stake  be  owned  or  furnished  by  the  house,  or  made  up  at 
the  .time  by  the  players,  the  evil  is  the  same,  and  the  offence  the  same.  The  game,  Uien, 
of  "  keno,**  which  is  of  the  latter  description,  is  within  the  statute.  New  Orleans  v.  JdtUer, 
7  A.  651.     Infroy  XIIL  (f),  No.  36. 

(g)  Homicide. 

\)  In  General. 

1.  The  killing  of  a  slave,  like  that  of  a  free  person,  may  be  either  murder  or  man- 
slaughter, according  to  circumstances;  and  both  offences  are  punishable.  The  siat  7 
June,  1806,  §  16,  No.  34,  was  enacted  to  remove  all  doubt  on  this  subject  SUMte  v. 
ifoore,  8  R.  518, 

2.  The  Stat.  20  March,  1818,  §  2,  No.  66,  punishing  manslaughter,  applies  to  the  of- 
fence when  committed  on  a  slave,  as  well  as  a  free  person.     Tb. 

3.  Where  the  mortal  stroke  was  given  in  one  parish,  and  the  death  occurred  in  another, 
in  this  state,  the  crime  must  be  prosecuted  in  the  latter  parish.  But  where  the  mortal 
stroke  was  given  in  this  state,  but  the  death  occurred  in  another,  the  crime  may  be  in- 
quired of  in  the  parish  where  the  stroke  was  inflicted.     State  v.  McCoy,  8  R,  545. 

4.  There  can  be  no  accessories  to  manslaughter  before  the  fact.  Aiders  and  abettors 
are  principals,  and  should  be  tried  as  such.     State  v.  Desmond,  5  A.  398. 

5.  No  affront  by  words  and  gestures  only  can  excuse  such  acts  as  manifestly  endanger 
the  life  of  another.  In  this  respect,  there  is  no  distinction  between  free  white  persoD:^ 
and  free  persons  of  color.     State  v.  Fuentes,  5  A,  427. 
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6.  If  there  be  a  physical  attack,  such  as  to  afford  reasonable  ground  to  believe  that 
the  design  is  to  destroy  life,  or  to  commit  a  felony  on  the  person  assailed,  the  killing  of 
the  assailant  is  justifiable.     State  v.  Chandler^  5  A.  489. 

7.  Homicide  is  not  justifiable  to  prevent  mere  misdemeanors  or  felonies  without  force. 
Carmouehe  v.  Bouts,  6  A.  96.     Slaves,  I.  (d),  3),  a. 

8.  Menaces  without  dangerous  action  will  not  excuse  homicide.  So,  to  alleviate  murder 
into  manslaughter  or  excusable  homicide,  evidence  is  inadmissible,  that,  within  a  month 
before  the  homicide,  the  deceased  had,  while  in  prison,  declared  to  a  fellow-prisoner,  he 
would  kill  the  accused.  Even  if  he  had  heard  of  the  threat,  which  did  not  appear,  time 
had  intervened  for  passion  to  cool  and  reason  to  resume  her  sway.  State  v.  Leonard,  6 
A  420. 

9.  So,  too,  evidence,  that  the  deceased  intended  to  kill  the  accused ;  that  she  was  in 
the  habit  of  carrying  a  knife,  with  which  she  declared  she  would  cool  him,  and,  if  that 
could  not,  arsenic  would,  will  not  alleviate  murder  into  manslaughter,  there  being  no 
positive  act  by  the  deceased  to  excuse  the  homicide.     State  v.  Bradley,  6  A.  555. 

10.  To  excuse  homicide  on  the  ground  of  self-defence,  the  accused  must  show,  that  a 
known  felony  was  attempted  on  his  person ;  that  the  danger  was  actual  and  imminent ; 
and  that  he  killed  his  adversary  through  mere  necessity  to  avoid  immediate  death,  or  at 
least  insupportable  outrage;  the  assault  must  be  eminently  perilous,  and  unavoidable 
but  by  the  death  of  the  assailant ;  and  the  excuse  for  the  homicide  must  result  from  facts 
which  oocur  at  the  very  time.     Slate  v.  Brette,  6  A.  653. 

11.  Where  the  deceased  had,  for  many  weeks  before,  hunted  for  the  accused,  and 
went  to  a  coffee-house  where  the  homicide  occurred,  to  cowhide  him  ;  and  had  used  such 
violent  threats,  that  a  witness,  apprehending  he  would  attack  the  accused  with  deadly 
weapons,  sought  him  to  prevent  the  execution  of  his  threats ;  and  the  day  before  the 
homicide  he  inquired  for  the  accused  to  attack  him ;  and  struck  his  hand  on  his  pocket, 
where  there  appeared  to  be  some  weapon,  saying,  in  an  excited  manner,  he  was  ready 
for  the  accused :  these  facts  will  not  excuse  the  homicide ;  their  extreme  legal  effect  is  to 
alleviate  it  into  manslaughter.     Jb. 

12.  The  court  may  refuse  to  charge,  that  one,  believing  his  life  to  be  assailed  and  in 
immediate  danger  from  another,  is  excusable  in  killing  a  third  person,  who  interferes  to 
disarm  him  forcibly,  with  the  view  to  bring  about  a  fight  between  the  other  two  without 
weapons,  afler  being  warned  to  stand  off.     State  v.  Chopin,  10  A.  458. 

13.  Such  a  charge  does  not  present  the  case  of  a  third  person,  aiding  the  first  assail- 
ant to  make  a  dangerous  assault  on  the  accused,  which  would  be  necessary  to  sustain  his 
plea  of  self-defence ;  besides,  the  mere  belief  of  imminent  danger,  without  reasonable 
grounds  therefor,  is  no  justification.     lb. 

14.  The  wrcHig  doing  of  a  third  person,  who  interferes  in  a  fight  between  two,  not  to 
prevent,  but  to  encourage  it,  will  not  excuse  either  of  the  combatants  in  killing  him,  on 
the  ground  that  his  death  is  the  result  of  his  own  wrong.  The  law  will  not  excuse  the 
homicide  unless  to  all  appearances  necessary.     lb, 

15.  Afler  a  charge  '^that,  before  the  jury  can  convict,  they  must  believe  the  deceased 
died  of  his  wounds,  and  from  no  other  cause,"  the  court  may  refuse  to  charge,  ^  that,  if 
the  wound  were  not  necessarily  mortal,  but  by  ill  treatment  became  so,  they  must  ac- 
quit."     State  v.  SeoU,  12  A.  275. 

16.  The  true  question,  in  such  case,  is,  did  the  deceased  die  of  his  wounds?  If  he 
did,  the  fact,  that  he  had  no  surgeon,  or  an  unskilful  one,  or  a  nurse,  whose  ill  appliances 
may  have  aggravated  the  original  hurt,  is  immaterial ;  for,  if  the  wound  had  not  been 
given,  he  had  not  died.  It  must  plainly  appear,  that  the  death  was  caused,  not  by  the 
wound,  but  only  by  the  misconduct,  or  ill  treatment  of  others.     lb, 

17.  The  act  1855,  §  1,  No.  120,  which,  substantially  reenacting  act  1805,  §  1,  No.  50, 
punishes  wilful  murder,  leaves  its  definition  as  at  common  law,  and  does  not  limit  the 
crime  to  the  cases  provided  for  by  act  3  July,  1805,  No.  4.  So  that  act  1855  cannot  be 
considered  as  using  the  word  ^^  wilful"  in  the  sense  o£  *^ premeditated,"  and  modiFjmg 
the  crime  as  known  at  common  law.     ^S^^  v.  MuQen,  14  A.  570. 

18.  If  the  prisoner,  informed  that  the  deceased  had  threatened  to  take  his  life  or  to  do 
him  great  bodily  harm,  (as  the  deceased  had  in  fact  done;)  thereupon  arm  himself  for  the 
true  and  sole  purpose  of  self-protection,  and  undesignedly  meet  the  deceased,  who,  draw- 
ing a  deadly  weapon,  approaches  with  the  apparent  intention  of  assaulting  the  prisoner 
therewith,  and  the  latter,  honestly  and  reasonably  apprehending  danger  to  his  life,  or 
great  bodilj  harm,  and  unable  to  avoid,  advance  upon,  and  slay,  his  adversary,  the  homi- 
cide is  jostifiable.     lb. 
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19.  But,  if  the  prisoner,  afler  being  so  informed,  arm  himself  with  a  deadlj  weapon, 
and,  meeting,  slaj  his  adversary,  while  making  no  hostile  demonstration,  it  is  mnixler. 
Ih. 

20.  Voluntary  drunkenness,  although  no  excuse  for  crime,  may  yet  be  taken  into  con- 
sideration, where,  what  the  law  deems  sufficient  provocation,  has  been  given ;  for  the 
question  then  is,  w^hether  the  fatal  act  be  attributable  to  anger,  excited  by  pwioas  pror- 
ocation  ;  and  anger  is  more  easily  excited  in  a  man  when  intoxicated  tlum  when  sober. 
But  where  there  has  been  no  such  provocation,  drunkenness  is  no  excuse.     lb. 

21.  When  the  prisoner's  belief,  that  he  is  about  to  be  attacked,  springs  immediatelj 
from  his  voluntary  drunkenness,  and  is  entirely  unfounded,  it  is  not  a  circumstance  to 
repel  the  legal  presujnption  of  malice.  -  lb, 

22.  The  court  may  refuse  to  charge,  that,  if  the  accused  believed,  that  an  assault  was 
made  on  her  by  the  deceased  under  circumstances  denoting  an  intuition  to  take  her  life 
or  do  her  some  great  bodily  harm,  the  homicide  was  justifiable.  A  party's  mere  belief^ 
that  his  life  is  threatened,  does  not  justify  him  in  taking  the  life  of  another.  There 
must  be  reasonable  gpx>und  to  apprehend  some  great  bodily  haroL  Stale  v.  Swifts  14 
A.  827. 

2)  The  Indictment, 

1.  The  words  ^  vi  el  armis  "  are  not  essential  in  an  indictment  for  murder.  Territory 
V.  McFarlane,  1  M.  221. 

2.  Where  the  indictment  alleges  *^  several  mortal  bruises  and  wounds  in  and  upon  the 
right  side  of  the  head,  also  in  and  upon  the  stomach,  back,  and  sides,"  etc,  it  is  a  suffi- 
cient description  both  of  the  character  and  locality  of  the  wounds.  State  v.  McCoy^  8  K. 
545. 

8.  It  is  unnecessary  to  state  the  length,  breadth,  or  depth  of  the  wounds.  The  term 
mortal  is  indispensable ;  but  when  so  described,  an  adequate  cause  of  death  b  assigned, 
which  will  be  supported  by  evidence  of  any  deadly  wound  or  bruise.  lb. ;  State  v. 
Homsby^  lb.  554. 

4.  The  omission  of  one  or  more  letters  in  a  word,  which  does  not  change  it  to  another 
of  a  different  signification,  will  not  vitiate  the  indictment ;  nor  will  it  be  fatal  under  const. 
1812,  art.  6,  sec  15,  by  which  judicial  proceedings  are  to  be  in  £nglish,  that  such  omis- 
sion changes  the  word  to  a  French  term  of  the  same  meaning  as  that  intended ;  as  where 
the  indictment  charges  that  the  mortal  blow  caused  ^  an  extravation  (for  extravasation) 
of  blood,"  etc     State  v.  Hortuby,  8  B.  554. 

5.  The  omission  of  one  or  more  letters  in  a  word,  where  the  whole  word  might  be  re- 
jected as  surplusage,  is  immaterial.     lb. 

6.  The  material  facts  are  the  mortal  stroke  and  consequent  death,  within  a  year  and 
a  day  afterwards.  The  averment  of  each  of  these  must  be  accompanied  by  an  allegation 
of  a  certain  time  and  place.     State  v.  Kennedy y  8  R.  591. 

7.  So,  where  an.  indictment,  after  the  usual  averments,  proceeds :  *'  Of  which  mortal 
wound,  so  given  by,  etc,^  with,  etc.y  to,  etCy  the  said  W  did  then  and  there  suffer  and 
languish,  and  languishing  did  live,  and  a  few  hours  after  did  die  of  the  said  mortal  wound,** 
the  averment  of  the  time  and  place  of  death  is  insufficient ;  and  the  defect  is  not  cured 
by  verdict  The  words  "  thefi  and  there "  immediately  precede  and  refer  to  the  words 
"  languished  and  languishing  did  live,"  and  not  to  the  allesation  ^  and  a  few  hours  aAer 
did  die"  The  copulative  and  is  insufficient  to  connect  the  time  and  place  with  the 
death.     lb. 

8.  The  facts  of  time  and  place  must  be  precisely  and  distinctly  stated ;  they  cannot  be 
inferred.  Nor  will  the  averment,  in  the  conclusion,  of  a  correct  time  and  place  cure  this 
defect ;  on  the  contrary,  it  will  render  it  repugnant  to  the  statement.     lb. 

9.  The  place  of  death  must  be  stated ;  even  where  the  mortal  blow  was  given  in  one 
parish  and  the  deceased  died  in  another.     State  v.  CumminySj  5  A.  830. 

10.  Where  a  party,  more  than  a  year  after  the  homicide,  is  indicted  for  murder,  and 
convicted  of  manslaughter,  judgment  must  be  arrested.  Though  a  party  may  be  pun- 
ished for  murder,  he  cannot  be  for  manslaughter,  more  than  a  year  afler  the  death.  Act 
1805,  §  87,  No.  50  ;  State  v.  Cohbe,  7  A.  107. 

11.  An  indictment,  which  charges,  that  the  mortal  stroke  was  given  in  a  certain  par- 
ish within  the  jurisdiction  of  the  court,  and  that  the  deceased  die^  on  Lake  Boigne,  is 
sufficient.  It  was  immaterial  whether  the  death  occurred  in  this  or  another  state,  or  on 
the  high  seas  within  the  federal  jurisdiction.     S^ate  v.  Foster^  7  A.  255  ;  8  A.  290. 

12.  Where  a  party  is  convicted  of  manslaughter  under  an  indictment  for  murder. 
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which,  found  more  than  a  year  aAer  the  homicide,  does  not  allege  that  he  had  absconded 
or  fled  from  justice,  or  that  the  crime  was  not  discovered  and  denounced  until  within  a 
year  of  the  finding,  judgment  will  be  arrested.  State  v.  Foster^  7  A.  255.  Infra,  XV. 
No.  6. 

13.  As  a  parfy  cannot  be  punished  for  manslaughter  a  year  after  its  commission,  un- 
less he  have  absconded  or  fled  from  justice,  or  the  crime  were  not  discovered  and  de- 
noanced  until  within  a  jear  of  his  indictment,  one  of  those  facts  must  be  alleged  and 
proved,  before  a  partj,  a  year  after  the  commission  of  such  a  crime,  can  be  punished. 
Acts  1805,  §  37,  No.  50  ;  1844,  §  3,  No.  122  ;  Jb. 

14.  The  doctrine  of  the  common  law,  that  malice  aforethought  must  be  specially 
charged  in  the  conclusion,  was  adopted  by  act  1805,  No.  50,  and  has  not  been  changed 
bj  any  subeeqaent  statute.     State  v.  Ueas,  10  A.  195. 

15.  Nor  will  the  repetition,  in  the  body  of  the  bill,  of  the  words  ^  of  his  mcdtce  afore- 
Amight^  cure  their  omission  in  the  conclusion.  Nor  can  the  words  ^  in  the  manner  and 
form  aforesaid^  be  intended  to  include  the  '*  malice  aforethought/*     lb. 

16.  Though  a  charge  of  one  species  of  killing,  as  by  poisoning,  be  not  sustained  by 
proof  of  another  entirely  different,  as  by  shooting,  yet,  the  mode  of  killing  not  being 
material  —  moriendi  milleJigur<B  —  where  there  are  various  acts  of  violence,  as  beating 
with  a  colt,  and  throwing  one  into  the  river,  from  either  or  all  of  which  death  ensues, 
thej  may  be  charged  in  different  counts  ;  and  when  clearly  set  forth,  the  state  cannot  be 
compelled  to  elect  between  them.     State  v.  Johnson,  10  A.  456.     Supra,  (b).  No.  20. 

17.  Where  the  charge  is,  that  the  accused,  under  pretext  of  fighting  a  duel,  but  in 
violation  of  the  rules,  assaulted  and  murdered,  etc.,  such  a  homicide  being  indictable  as 
morder,  a  verdict  will  be  good,  though  there  were  a  pretended  duel ;  what  the  proper 
form  would  have  been  had  the  duel  been  fairly  fought,  need  not  be  considered.  Nor 
can  the  accused  move  in  arrest,  that  he  should  have  been  indicted  as  a  second  under  act 
20  March,  1818,  §  16,  No.  66.     State  v.  Maxent,  10  A.  743. 

18.  An  indictment,  following  act  1855,  §  2,  No.  123,  is  sufficient.  The  provision  of 
the  first  paragraph  of  that  section,  as  to  the  manner  of  death,  does  not  limit  what  imme- 
diately follows.  So,  an  indictment,  charging  that  the  prisoner  killed  the  deceased  on  a 
particular  day  of  a  particular  year,  is  not  defective  for  not  alleging  the  death  within  a 
year  and  a  day  after  the  wound,  as  required  at  common  law.  State  v.  Mullen^  14  A. 
570. 

(h)  Keeping  Grog-Shop  without  License, 

1.  The  act  1832,  §  7,  No.  69,  requiring  a  previous  license  from  keepers  of  grog- 
shops, etc,  is  not  repealed  by  act  1850,  No.  194,  which  merely  prescribes  the  mode  of 
assessing  and  collecting  state  taxes.     StcUe  v.  Prais,  10  A.  785. 

2.  Nor  can  such  repeal  be  inferred  from  the  consolidation  act  1852,  §  35,  No.  71,  or 
\hR  amendatory  act  1853,  No.  121.  These  latter  acts  are  quite  consistent  with  the  act 
1832.    lb. 

3.  Nor  is  such  repeal  effected  by  act  1854,  No.  221,  under  a  fair  construction  of 
which  a  previous  license  to  legalize  the  keeping  of  a  grog-shop  cannot  be  dispensed 
with  even  by  police  juries  and  municipal  authorities,     lb. 

4.  Where  one,  by  keeping  a  grog-shop  without  a  license,  has  violated  a  state  law,  a 
soit  by  a  municipal  corporation,  lor  the  tax  required  for  his  license  and  a  certain  pen- 
alty imposed  by  its  ordinances,  will  not  bar  a  criminal  action.  The  argument,  that  a 
suit  for  the  price  of  a  license  imports  a  license,  overlooks  the  criminal  character  of  the 
act  of  keeping  the  grog-shop  without  a  previous  license,     lb. 

5.  Where  the  offence  charged,  like  that  of  keeping  a  grog-shop  without  a  license,  is 
fMlum  prohibitum,  a  particular  intent  is  not  of  its  essence,  and  matters  showing  the 
onimus  cannot  be  considered.  The  offender  may  be  morally  innocent,  so  far  as  not  even 
to  know  the  law  he  violates,  and  yet  the  interest  of  society  must  reject  that  as  an  ex- 
cuse.   A 

6.  The  act  13  March,  1857,  §  14,  No.  113,  forbids  the  keeping  of  a  tavern,  grog-shop, 
hHUard-house,  or  other  house  of  public  entertainment  at  the  Balize,  South  West  Pass,  or 
ony  other  pilot-station^  or  within  three  miles  thereof,  without  a  license,  under  certain 
penalties. 
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(i)   Perjury, 

1.  There  cannot  be  peijurj  in  an  oath  before  a  ooart  without  jurisdiction  nrftoiM 
materia.     Flower  v.  StDift^  8  N.  S.  451.     Courts,  II.  (a),  No.  4. 

2.  Where  the  indictment  charges  that  defendant  faisel7  swore,  that  *^  ihordy  after  the 
assault  bj  P  on  D,  M  took  the  said  Dby  the  collar,  threw  him  down,  and  kicked  him;" 
and  negatives  the  truth  of  (he  oath  by  averring,  that  ^  M,  after  the  assault  by  P  on  D, 
did  not  take  the  said  D  by  the  collar,  nor  throw  him  down,  nor  kick  him,*'  it  is  suffi- 
cient. It  was  net  material  to  negative  any  assault  on  D  anterior  to  the  assault  by  P. 
State  V.  BrovDn,  8  R.  566. 

3.  The  act  1805,  §§  16,  18,  No.  50,  for  the  punishment  of  perjury  and  subornation  of 
perjury  in  the  coui*ts  of  the  territory,  is  still  in  ibroe,  and  authorizes  the  prosecution  of 
the  same  crimes,  when  committed  in  the  courts  of  the  state.  Under  const.  1812,  the 
courts  of  the  territory  became  the  courts  oi  the  state ;  and  the  laws  of  the  territory,  the 
laws  of  the  state.  So,  by  the  adoption  of  const.  1845,  the  courts  created  took  the  pkoe 
of  those  abolished.     State  v.  Lartigue^  6  A.  404. 

(j)  Etot. 

1.  One  person  cannot  commit  a  riot.  But  where  a  party  is  indicted  for  a  riot  with 
his  codefendants  and  divers  others  unknown,  he  may  be  found  guilty,  though  his  co- 
defendants  be  acquitted.  A  man  may  be  guilty  of  a  riot  with  persons  who  are  unknown. 
State  V.  JEgan,  10  A.  698. 

(k)  Slaves^  Crimes  Relative  To. 

1)  Cruelty  Jo  Slaves, 

1.  The  offence  of  cruelty  to  slaves,  created  by  act  1806,  §§  16, 17,  No.  34,  is  not  re- 
pealed by,  nor  in  conflict  with,  act  1855,  No.  120,  relative  to  crimes  and  offences,  or  act 
1857,  No.  232,  relative  to  slaves.  Nor  is  the  court  prepared  to  say,  with  reference  to 
the  two  latter  acts,  that  the  legislature  intended  that  their  subject-matter  should  [not] 
be  looked  for  elsewhere  than  in  the  body  of  the  acts  themselves.  State  v.  White,  13 
A.  573- 

See  Infra,  XTI.  (a),  No.  6. 

S)  Selling  Liquor  to  Slaves* 

1.  One  indicted  under  stat.  2  April,  1832,  No.  69,  may  be  described  as  a  'trader  in 
goods,  wares,  and  merchandise,  and  spirituous  or  intoxicating  liquors."  State  v.  Font, 
2  A.  837  ;  State  v.  Bogan,  lb,  838. 

2.  An  indictment  under  that  act,  charging  that  the  accused  ^'  did  unlawfully  sell, 
give,  and  deliver  in  payment,  and  cause  to  be  sold,  given,  and  delivered  in  payment," 
intoxicating  liquor,  is  not  defective  for  repugnance  or  duplicity.  The  allegations  are 
merely  cumulative.  A  general  verdict  would  be  sustained  by  proof  of  any  one  of  the 
acts  charged.     lb. 

3.  One,  who  sells  the  liquor  to  a  slave,  will  be  liable  under  act  1832,  though  the  sisve 
be  hired  to  him  at  the  time.  Aliier,  where  the  liquor  was  not  soldy  but  given.  Stats  v. 
Lgons,  3  A.  154.     Itifray  XII.  (a),  No.  10. 

4.  Where  the  owner,  or  person  having  charge,  of  the  slave,  sends  hiro  to  obtain  the 
liquor  from  defendant,  for  the  purpose  of  inducing  the  latter  to  commit  the  offence,  the 
material  ingredient  of  which  is  the  absence  of  the  consent  or  authorization  of  such  owner 
or  person,  no  offence  is  committed.     StcUe  v.  Geze,  8  A.  52.     Supra,  (c).  No.  2. 

5.  Defendant,  prosecuted  under  act  1832,  cannot  be  convicted  under  act  7  June^ 
1806,  §  24,  No.  33,  which  requires,  the  liquor  to  be  furnished  with  the  master's  icritten 
permission.    lb. 

6.  An  indictment  under  act  18  March,  1852,  No.  326,  which  charges  defendant  with 
having  sold  spirituous  liquors  to  a  slave,  and  negatives  the  fact  of  the  owner's  consent, 
0tc.y  following  the  very  words  of  the  act,  is  good.  It  need  allege  none  of  the  facts,  which, 
§  3,  create  a  presumption  of  guilt     State  v.  Porte,  9  A.  105. 

7.  It  is  of  the  essence  of  the  offence,  both  under  that  act  and  act  1855,  §  23,  No.  308, 
that  the  sale  should  be  without  the  written  consent  of  the  owner,  overseer,  or  employer. 
The  sale,  without  the  owner's  written  consent,  is  no  offence,  if  with  that  of  the  overseer 
or  employer  for  the  time  being.  The  charge,  then,  of  a  sale,  without  such  consent  of 
the  owner  merely,  is  not  necessarily  the  charge  of  any  offence.  State  v.  Detemo,  U 
A.  648. 
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8.  Sach  a  defect,  being  one  of  substance,  and  not  of  form,  is  not  waived  by  plea,  nor 
aided  bj  verdict.  Nor  is  it  cured  bj  act  1855,  §  18,  No.  123,  relative  to  criminal  pro- 
cedure, and  a  oiotion  in  arrest  will  be  sustained.     Jb.     Jnfra,  XV.  No.  14. 

9.  The  acts  1852,  No.  826,  and  19  March,  1857,  No.  187,  to  prevent  the  buying 
from,  selling  or  giving  to,  slaves,  etc.,  are  on  the  same  subject-matter ;  and  the  latter 
act,  §  0,  repealing  all  laws  on  the  same  subject-matter,  necessarily  repeals  the  former. 
So  that  an  offence,  committed  against  the  first  law,  cannot  be  punished  after  the  second 
has  come  into  operation.     State  v.  Morffon,  1?  A.  712. 

10.  All  prior  acts,  prohibiting  the  selling  of  spirituous  liquor  to  slaves,  without  the 
ooDsent,  etc,  are  repealed  by  act  1857,  No.  187.     State  v.  G  Conner^  18  A.  486. 

11.  The  act  17  Marchy  1859,  No.  218,  provides  for  the  preventiofi  and  punishment  of 
sdUng  liquor  to  doves  in  the  parish  of  Orleans. 

See  Infra,  XIL  (a).  No.  10. 

3)  Other  Crimea  Relative  to  Slaves. 

1.  The  staL  6  March,  1819,  §  8,  No.  89,  punishes  three  distinct  offences :  the  stealing, 
the  inveigling,  and  the  carrying  away  of  a  slave ;  each  subject  to  the  same  punishment. 
And  where  the  accused  is  charged  with  the  three  offences,  a  general  verdict  against  him, 
if  DO  objection  be  made  to  the  sufficiency  of  the  indictment  as  to  two  of  the  offences,  will 
Dot  be  disturbed.     State  v.  Dubord,  2  A.  782. 

2.  The  provision  as  to  the  stealing  of  a  slave  creates  a  new  offence,  different  from 
larceny ;  and  it  is  not  necessary  to  aver  value,  or  to  use  the  technical  terms  descriptive 
of  larceny.  The  indictment  must  be  governed  by  the  rules  applicable  to  statutory 
offences.    lb. 

S.  The  statute,  punishing  any  person  *^  who  shall  inveigle,  steal,  or  carry  away,  etc^** 
creates  several  offences,  and  a  separate  indictment  for  any  one  would  be  good  ;  but  they 
may  aQ  be  charged  conjunctively  in  one  count     State  v.  Bcmtonj  4  A.  81. 

4.  Two  parties,  indicted  under  act  1819,  §  8,  were,  tried  together  on  the  same  evi- 
dence under  two  counts,  charging  them,  the  first,  with  inveigling,  stealing,  and  carrying 
away  a  slave,  and  the  second  with  aiding  him  in  running  away,  and  departing  from  his 
master's  service.  One  defendant,  convicted  of  the  first,  was  acquitted  of  the  second, 
charge,  while  the  other,  acquitted  of  the  first,  was  convicted  of  the  second.  Held,  that 
there  is  no  repugnancy  in  the  counts  or  findings  under  them,  as  the  crimes  detailed  in 
the  two  counts  may  coexist  and  be  committed  by  one  or  more  individuals  at  one  and  the 
same  time.  One  may  steal  a  slave,  and,  at  the  same  time,  aid  him  in  departing  from  his 
master's  service.     State  v.  Thompson,  18  A.  515. 

5.  Where  it  does  not  appear  from  the  bill  of  exceptions,  that  the  grand  jury  or  state 
attorney  knew,  when  the  indictment  was  framed,  the  name  of  a  slave,  whom  defendant 
is  charged  with  having  attempted  to  cariy  out  of  the  state,  it  is  sufficient  to  describe  the 
slave,  as,  '^  a  certain  negro  man,  slave  for  life,  whose  name  is  to  the  jurors  aforesaid  un- 
known, but  who,  etc,  was  the  property  of  A.**  *  State  v.  Adams,  14  A.  620. 

6.  The  acta  1855,  No.  120,  relative  to  crimes  and  offences,  and  1857,  No.  282,  rel- 
ative to  slaves,  do  not  repeal  the  prior  legislation  touching  crimes  and  offences,  on  which 
those  acts  are  silent.  So  that  act  18  February,  1816,  §  2,  No.  6,  relative  to  the  con- 
veyance of  slaves  out  of  the  state  by  land,  is  still  in  force.  3.  Jkfra,  XYUI.  (c). 
No.  33. 

7.  So,  in  the  list  of  offences,  comprised  in  act  1855,  No.  120,  there  is  not  one  on  the 
same  subject-matter  as  act  1819,  No.  89,  which,  §  8,  makes  it  an  offence  to  hire,  etc,, 
another  to  inveigle,  etc,,  a  slave,  and  which,  §  5,  punishes  those  who  knowingly  harbor 
runaway  slaves,  etc. ;  the  latter  act,  then,  is  unrepealed.  State  v.  Fuller,  14  A.  667, 
720. 

See  Supra,  (b),  No.  21. 

X.   Of  thb  Arbaignmekt. 

1.  A  plea  without  arraignment  and  the  presence  of  the  accused  is  never  allowed  in 
this  state,  in  cases  subject  to  infamous  punishment ;  and,  it  would  seem,  in  all  others. 
StaU  V.  Lartigue,  6  A.  404 ;  State  v.  Price,  6  A.  691.     Supra,  V.  (d),  2),  No.  17. 

2.  A  party,  who,  having  pleaded  to  an  indictment  for  murder  and  been  convicted  of 
maoslaaghter,  obtains  a  new  trial,  need  not  be  again  arraigned.  State  v.  Johnson,  10 
A.  456. 

See  hifra,  XYIH.  (b),  No.  10. 
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XL  Or  Pleas;  and  a  Nolle  Probequl 

1.  The  state  attorney  may  enter  a  noils  prosequi  at  his  discretion,  subject  onlj  to  de- 
fendant's right,  after  trial  oommenced  and  evidence  given,  to  insist  on  a  triaL  The  eoart 
has  no  right  to  control  the  officer  of  the  state  in  this  respect.     State  v.  .Buggy  6  £.  63. 

2.  Where,  ailer  the  trial  is  begun,  the  state  is  allowed  to  enter  a  nolle  prosequi^  and, 
the  jury  being  discharged  and  defendant*remanded,  another  indictment  is  found  for  the 
same  offence,  as  no  verdict  has  been  rendered,  there  is  no  trial,  and  the  nolle  protcgui 
and  jury's  dischar^,  though  without  defendant's  consent,  will  not  support  a  plea  of 
autrefois  acquit.     State  v.  Broum^  8  R.  566. 

3.  A  former  acquittal,  to  be  a  bar,  must  be  a  legal  acquittal,  by  judgment  on  trial,  for 
substantially  the  same  offence,  by  the  verdict  of  a  petit  jury.  lb.  ;  State  v.  JSom^,  8 
R.  583.     Infra,  XVIII.  (c).  No.  6. 

4.  Where  a  new  trial  is  awarded  defendant,  who,  indicted  for  murder,  has  been  found 
guilty  of  manslaughter,  the  state  may  enter  a  nolle  prosequi  as  to  the  charge  of  murder, 
and  prefer  a  new  indictment  for  manslaughter,  without  thereby  acquitting  him  <^  the 
last  offence.     State  v.  Homshy,  8  R.  583. 

5.  A  noUe  prosequi  is  neither  an  acquittal  nor  pardon.  It  simply  discharges  the  pa^ 
ticular  indictment,  without  barring  another  for  the  same  offence.     75. 

6.  At  any  time  before  a  jury  is  impanelled,  the  state  may  enter  a  noUe  prosequi, 
without  the  consent  of  the  court  or  the  accused  ;  but  where  the  jury  has  been  cbai^ 
with  the  trial,  this  right  cannot  be  exercised  against  the  will  of  the  court,  which  will  not 
consent  to  its  exercise,  where  the  defence  appears  ample  or  the  motion  not  likely  to  pro- 
mote the  ends  of  justice.     lb.    Infra,  XIII.  (a),  No.  11. 

7.  A  prisoner  indicted  for  murder,  and  convicted  of  manslaughter,  cannot,  on  a  new 
trial,  be  again  tried  for  murder.  lb. ;  State  v.  Desmond,  5  A.  398  ;  &ate  v.  Ckandl^, 
lb.  489. 

8.  Defendant  can  plead  a  foi'bier  trial  in  bar,  only  when  it  resulted  in  a  verdict  of 
acquittal  or  conviction,  under  such  circumstances  as  would  sustain  the  plea  of  avtrefm 
acquit  or  autrefois  convict.  Stale  v.  Ritchie,  3  A.  715 ;  State  v.  Desmond,  5  A  398. 
Infra,  XIIL  (g),  2),  No.  6. 

9.  A  nolle  prosequi  may  be  entered  upon  one  count  of  an  indictment  or  information, 
and  a  judgment  claimed  on  the  remaining  counts  even  after  a  general  verdict.  State  v. 
Banton,  4  A.  31 ;  State  v.  Crosby,  lb.  434. 

10.  Where  the  record  shows  on  its  face  that  the  offence  pleaded  to  is  not  the  same  as 
that  of  which  defendant  was  before  acquitted,  the  plea  of  autrefois  acquit  may  be  de- 
murred to  and  need  not  be  submitted  to  a  jury.     State  v.  Shaw,  5  A.  342. 

11.  A  party,  who  has  been  tried  and  acquitted,  cannot  be  again  tried  for  the  same 
offence.     Nemo  debet  bis  vexari  pro  una  et  eddem  causa.     State  v.  Upton,  5  A.  43$. 

12.  The  presumption,  that  a  negro  of  unmixed  blood  is  a  slave,  may  be  rebutted  by 
slight  proof.  So,  where  such  a  person,  accused  as  a  free  man,  goes  to  trial  without 
pleading  to  the  jurisdiction,  and  without  a  question  being  raised  on  the  subject  by  himself, 
or  any  one  for  him,  he  will  be  presumed  free,  and  the  jurisdiction  maintained.  State  v. 
Powell,  6  A.  449. 

13.  A  party,  tried  for,  and  convicted  of,  a  lesser  offence,  cannot  be  prosecuted  on  the 
same  fietcts  for  a  greater.     State  v.  Cheevers,  7  A.  40. 

14.  The  provision  of  the  federal  constitution,  that  no  person  shall  be  twice  put  in 
jeopardy  for  the  same  off*ence,  though  not  applicable  to  offences  against  a  state,  is  but 
the  enunciation  of  a  common-law  principle,  expressly  adopted  by  act  1805,  No.  50. 
The  term  ^  offence  "  means,  not  the  technical  name  of  the  crime,  but  a  criminal  act.  ii. 

15.  To  maintain  the  plea  of  autrefois  convict,  not  only  must  the  crime  be  the  same, 
but  the  conviction  must  have  been  lawful  on  a  sufficient  indictment.  State  v.  Foster^  7 
A.  256;  8  A.  290. 

16.  So,  where  defendant  has  been  convicted  of  manslaughter  under  an  indictment  for 
murder,  which,  found  more  than  a  year  after  the  homicide,  alleges,  neither  that  he  was 
a  fugitive  from  justice,  nor  that  the  crime  was  not  discovered  nor  denounced  until  within 
a  year  of  the  indictment,  judgment  will  be  arrested,  but  defendant  may  be  indicted  again 
for  manslaughter.     lb. 

17.  The  test,  whether  the  plea  of  autrefois  acquit  be  a  sufficient  bar,  is,  whether  the 
evidence,  necessary  to  support  the  second  indictment,  could  have  procured  a  legal  con- 
viction on  the  first.     State  v.  Keogh,  13  A.  243. 
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18.  Thus ;  an  acquittal  under  an  information,  charging  the  infliction  of  a  wound  less 
than  majhem  with  a  dangerous  weapon,  will  bar  a  subsequent  prosecution  for  a  simple 
assault,  or  assault  and  batterj  generally,  or  an  assault  with  a  dangerous  weapon,  upon 
the  same  fiicts.    Act  1855,  §  9,  No.  123  ;  lb. 

19.  The  act  1855,  §  15,  No.  121,  is,  by  its  very  terms,  permissive  only,  and  not  im- 
perative. In  cases  of  assault  and  battery  and  misdemeanors,  which  have  been  compro- 
mised, the  district  attorney  may^  but  is  not  hound  to,  enter  a  noUe  prosequi.  State  v. 
Hunter,  U  A.  71. 

20.  The  pendency  of  an  indictment  is  no  ground  for  a  plea  in  abatement  to  another 
bdictmeat  in  the  same  court  for  the  same  cause  ;  nor  can  the  state  be  compelled  to  elect 
upon  which  it  will  prosecute.  State  v.  Bunger,  14  A.  461.  Supra,  VI.  (e),  No.  7. 
hfra,  XVI.  (b).  No.  44. 

Xn.  Of  the  Evidence. 

(a)  In  General. 

1.  In  criminal  prosecutions  in  the  courts  of  the  late  territory  of  Orleans,  the  rules  of 
eridenoe  were,  by  act  1805,  §  33,  No-  50,  declared  to  be  those  of  the  common  law.  Ter^ 
fUonf  V.  Nugent,  1  M.  108.     Supra,  I.  No.  5. 

2.  The  truth  of  a  libel  is  not  admissible  in  evidence.  lb.  \_By  act  1855,  §  2,  No. 
311,  reenaetxng  act  29  January,  1847,  No.  22,  in  prosecutions  for  libel,  the  truth  may  be 
^m  in  evidence  ;  and,  if  the  matter,  charged  as  libellous,  appear  to  have  been  published 
with  good  motives  and  jfor  jusiifiaUe  ends,  die  party  wiU  be  acquitted.  See  also  act  1855, 
S 14,  No.  121.] 

8.  In  criminal  prosecutions,  the  prisoner  cannot  require  the  testimony  to  be  reduced  to 
writing.    State  v.  Duncan,  8  R.  562. 

4.  On  an  information  under  the  gambling  act,  a  municipal  ordinance  authorizing,  and 
receipts  for  a  license  to  exhibit,  the  game  during  the  time  of  the  offence,  are  inadmissible. 
State  V.  CoJdweU,  3  A.  435. 

5.  But  the  ordinance,  though  inadmissible  as  a  legal  justification,  might  be  received 
after  rerdict,  in  mitigation  of  the  penalty.     lb. 

6.  The  exculpatory  oath  under  stat.  1806,  §  17,  No.  34,  to  be  taken  by  a  party  prose- 
cnted  for  cruelty  to  a  slave  in  the  absence  of  any  witness,  is  not  conclusive  of  innocence, 
bat  most  be  weighed  as  other  evidence,  and  may  be  rebutted.  State  v.  Morris,  4  A. 
177. 

7.  The  whole  tendency  of  modem  decisions  is  to  relax  the  strict  rules  of  evidence  so 
as  to  lay  everything  bearing  on  the  case  before  the  jury,  and  to  leave  objections,  as  far 
as  possibly  consistent  with  the  good  order  of  the  court  and  the  speedy  administration  of 
justice,  to  the  credit  of  the  testimony  and  the  witnesses.  State  v.  Parker,  7  A.  84 ;  State 
r.  Connor,  lb.  379.  Infra,  (b).  No.  9.  Evidence,  XVI.  (b),  2),  a.  No.  5.  Plead- 
Ko,  V.  (d),  1),  No.  28. 

8.  The  subsequent  introduction  of  an  instrument  will  cure  the  error  of  admitting  parol 
evidence  of  its  contents.     State  v.  Cazeau,  8  A.  114. 

9.  Where,  on  an  admission  by  the  state,  that  a  witness,  if  present,  would  testify  to  the 
^ts,  which,  it  is  alleged,  he  would,  in  the  affidavit  for  a  continuance,  the  accused  waives 
bis  motion  to  continue,  and  offers  the  affidavit  in  evidence,  the  state  may  still  object  to 
raeh  portions  as  would  be  incompetent,  were  the  witness  on  the  stand.  State  v.  C9u>pin, 
10  A  458. 

10.  Where,  in  a  prosecution  under  act  1852,  No.  326,  the  proof  of  selling  or  giving  [?} 
tbe  intoxicating  liquor  to  a  slave  is  complete,  the  onus  is  on  defendant  to  show  the 
consent  of  the  owner  or  person  having  charge  of  the  slave.  StcUe  v.  Wedemeyer,  1 1 
A  49.     Supra,  IX.  (k),  2),  No.  3. 

11.  Where  the  state  has  established  a  written  contract  by  parol  testimony,  a  motion 
to  exclude  the  testimony  will  be  overruled  as  unmeaning.  The  bill  showing  that  the 
testimony  had  been  given  without  objection,  and  the  jury  being  already  in  possession 
thereof,  its  exclusion  was  impossible.  State  v.  Rohfriseht,  12  A.  382.  [J8^  observe :  if 
testimony  he  received  without  objection,  it  is  property  before  the  jury,  and  ought  not  to  he 
eseehtded;  if,  after  it  has  gone  to  the  jury,  it  he,  when  Jirst  subsequently  discovered 
to  be  Ulegal,  olyected  to,  the  jury  may  be  instructed  to  disregard  it] 

12.  Although  evidence,  which,  it  is  surmised,  the  accused  will  offer,  cannot,  in  antici'^ 
pation,  be  discredited,  and  he  have  not  yet  introduced  any,  the  state,  in  a  prosecution  for 
arson,  may  show,  by  a  witness,  that  defendant  had  offered  the  latter  a  bribe  to  falsely 
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swear,  that  other  witnesses,  who  had  testified,  had  threatened  to  bam  defendantfs  house 
the  day  before  the  fire  testified  to  by  them.     Ih. 

13.  The.  accused  cannot  complain,  that  testimony,  unfavorable  to  his  cause,  has  been 
excluded.  So,  on  a  trial  for  murder,  a  bill  by  defendant  to  the  court's  refusal  to  allow 
proof  of  a  previous  quarrel  between  him  and  the  deceased  will  not  be  sustained.  The 
evidence  tends  to  aggravate  into  murder  what  might  otherwise  be  but  manslaughter. 
State  V.  Jacksoriy  12  A.  679. 

(b)    OircumstarUial  Evidence  ;  and  Admissibility  of  Evidence  under  the  Pleading^, 

1.  Proof  of  the  larceny  on  the  day  charged  is  unnecessary ;  it  suffices  to  show  its 
commission  any  time  within  the  year  before  the  finding  of  Uie  indictment.  State  v. 
Chariot,  8  R.  528 ;  State  v.  Clark,  Ih.  529.     Pleading,  V.  (e). 

2.  On  an  indictment  for  murder,  it  is  never  required  to  prove  either  a  wound  or  braise 
as  laid.     State  v.  AT  Coy,  8  R.  545 ;  State  v.  ffomsby,  lb.  554. 

3.  As  a  general  rule,  no  evidence  is  admissible  of  other  felonies  than  that  charged. 
But  there  are  exceptions  to  this  rule,  one  of  which  is,  where  it  becomes  material  to  show 
the  intent,  when  evidence  may  be  given  of  a  distinct  ofience,  not  alleged.  State  v.  Patta, 
8  A.  512.    Libel  and  Slander,  No.  3. 

4.  So,  on  an  indictment  under  stat.  1819,  §  2,  No.  39,  for  stabbing  and  thrusting  with 
intent  to  murder,  the  state,  being  bound  to  show  malice,  may  prove  an  attempt  by  the 
prisoner  to  poison  the  party  stabbed,  and  this  whether  such  attempt  be  a  crime  or  not 

n. 

5.  A  charge  of  stabbing  is  not  supported  by  proof  of  cutting.  The  word  stab  imports 
.  a  wound  with  a  pointed,  the  word  cut,  with  an  edged,  instrument     lb. 

6.  On  an  information  under  the  gambling  act,  proof  of  gaming  at  other  times  before 
the  day  charged  is  admissible.     State  v.  Agudo,  5  A.  185. 

7.  The  proof  is  not  limited  to  the  time  of  the  ofience  as  laid,  which  is  immaterial,  the 
indictment  being  satisfied  by  proof  of  the  ofience  any  time  before  the  finding.     lb. 

8.  Letters,  purporting  to  be  written  and  signed  by  the  accused,  and  implicating  him 
as  the  guilty  party,  taken  from  a  ve^it  stained  with  blood  which  belonging  to,  and  wom 
by,  him,  the  day  of  the  homicide,  was  found  in  the  room  where  it  was  committed,  may 
go  to  the  jury  under  the  charge,  that,  unless  they  be  satisfied  that  the  letters  emanated 
from  the  accused,  they  should  not  weigh  against  him ;  and  this,  though  there  be  no 
proof,  that  they  were  in  his  handwriting  or  at  the  time  of  the  homicide  in  the  vest, 
which  was  not  found  until  the  day  af\er,  when  many  persons  had,  in  the  meanwhile,  en^ 
tered  the  room.  They  were  a  part  of  the  tragedy — as  much  so  as  the  knife  on  the 
fioor,  or  the  bloody  vest  wom  by  the  prisoner.     State  v.  Brculley,  6  A*  555. 

9.  The  court  should  lean  to  the  admissibility  of  circumstantial  evidence,  leaving  any 
objections  to  go  to  its  efiect,  and  giving  such  directions  to  the  jury  as  the  nature  of  the 
case  may  require.     lb.     Supra,  (a).  No.  7. 

10.  It  is  no  objection  to  evidence  tending  to  prove  the  crime  charged,  that  it  tends 
also  to  prove  another  and  distinct  ofience.     State  v.  Benjamin,  7  A*  48. 

11.  The  proclamation  of  the  governor  is  admissible,  as  a  circumstance  tending  to  sus- 
tain the  allegation,  that  defendant  had  fied  from  justice.  State  v.  Foster,  8  A.  290.  [.BSut 
quaere :  the  proclamation  of  the  executive  was  but  plaintiff's  dentation  in  its  awnfavcr.^ 

12.  Evidence  of  a  preexisting  enmity  between  the  accused  and  deceased  is  admissible 
to  prove  malice.  A  previous  quarrel  or  grudge  may  always  be  shown  for  that  purpose. 
State  V.  jy Angela,  9  A.  46. 

13.  Where  there  is  no  direct  proof,  that  the  pistol-shot,  by  which  the  deceased  was 
killed,  was  fired  by  the  accused,  and  the  state  ofiers  evidence  of  a  previous  enmity  be- 
tween the  deceased  and  prisoner,  the  latter,  to  rebut  the  presumption  thus  created,  can- 
not prove  the  bad  temper  of  the  former,  and  that  he  had  numerous  enemies,  any  one  of 
whom  might  have  killed  him.     Tb. 

14.  Slidell,  C.  J.,  with  concurrence  of  Ogden,  J.  If  there  had  been  an  accom- 
panying ofier  to  prove  the  presence  of  some  other  enemy  or  enemies  of  the  deceased  at 
the  time  of  the  homicide,  the  evidence  might  have  been  admissible.  But  the  general 
proposition,  that  the  deceased  had  many  enemies,  any  one  of  whom  might  have  killed 
him,  was  too  vague,  and  evidence,  in  support  of  it,  properly  rejected.     lb. 

15.  Though  an  indictment,  under  act  1852,  No.  326,  to  suppress  bartering  with  slaves, 
contain  no  allegation  of  the  facts,  which,  by  §  3,  create  a  presumption  of  guilt,  evidence 
of  such  facts  is  ndn^issible,     State  v.  /Vr^«,  9  A*  105. 
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16.  In  a  prosecotion  for  arson,  evidence  may  be  given,  that  fire  had  been  set  to  de- 
feodant's  premises  several  weeks  before  the  arson  charged,  under  circumstances  tending 
to  prove  him  guilty  of  the  same  crime  as  that  for  which  he  is  indicted,  and  of  which 
testimony  has  been  already  given.     State  v.  Bohfrischt,  12  A,  382. 

17.  Where  defendant  is  charged  with  an  assault  by  wilfully  shooting  at  A,  and  an 
assault  with  intent  so  to  murder,  the  state  may  prove,  that  A  was  struck  with  the  shot 
and  the  number  and  extent  of  his  wounds.  £ven  before  act  1855,  No.  123,  borrowed 
from  the  recent  English  laws,  the  evidence  would  have  been  admissible  to  show  how  the 
gun  was  loaded  and  defendant's  intent.     State  v.  Munco,  12  A.  625. 

18.  That  act  was  intended  to  sweep  from  the  criminal  law  certain  technicalities,  §§  1- 
8, 10, 1 1,  and  to  rationalize  its  administration.  With  that  view,  §  9  abolishes  the  subtle 
Action  of  the  common  law,  by  which,  as  all  misdemeanors  merge  in  the  felony,  a  quasi 
Tariaoce  took  place,  whenever,  a  misdemeanor  being  alleged,  the  evidence,  though  es- 
tablishing the  offence  charged,  heightened  it  into  a  felony,  in  which  being  thus  merged  it 
was  considered  not  proved,  and  so  the  guilty,  by  being  proved  more  guilty  still,  escaped 
altogether.    lb. 

19.  The  act  establishes  a  rule,  the  converse  of  that  in  Steadman's  case,  InfrOy  XIII. 
(g),  2),  No.  8 ;  by  that  rule,  an  indictment  for  the  greater  offence  sustains  a  conviction 
oi  the  less ;  by  this  rule,  an  indictment  for  the  less  offence  is  sustained  by  proof  of  the 
greater.    Ih. 

20.  The  doctrine  of  variances,  however,  still  applies,  and  defendant  cannot  be  con- 
victed, unless  the  pi'oof  correspond  with  the  indictment ;  but,  where  it  does  correspond, 
he  cannot  escape,  because  it  is  in  excess  of  the  allegations,  unless  the  judge  think  the 
ofieooe  so  atrocious,  that  he  should  be  tried  for  the  greater.     lb. 

21.  The  judge,  then,  in  his  discretion,  may  admit  proof,  which,  though  establishing  a 
greater  offence,  yet  supports  that  charged.     lb. 

22.  Spofford,  J.,  concurring.  The  best  evidence,  that  the  prisoner  shot  at  the  prose- 
cutor, would  be  that  he  hit  him.  The  evidence  of  the  wounding  was,  therefore,  admissible ; 
while  that  of  the  wounds  could  not,  perliaps,  have  been  separated  from  the  evidence  of 
the  alleged  facts.     Jb. 

23.  The  ancient  rule,  that,  what  is  not  alleged,  cannot  be  proved,  is  not  impaired  by 
the  act  Defendant  may  still  object  to  evidence  of  matters  not  embraced  or  implied  in 
the  charge  against  him.     lb.  et  Id. 

24.  The  jury  are  to  judge  of  the  intent  from  the  circumstances.  As  a  general  rule, 
men  are  presumed  to  intend  the  usual  consequences  of  their  acts.  So,  one,  wilfully  dis- 
charging a  loaded  gun  at  another  within  striking  distance,  is  presumed  to  intend  to  maim 
or  kill,  and,  if  the  act  be  deliberate,  to  murder.  State  v.  Munco,  12  A.  625.  £yiD£NG£, 
m.  (a),  Na  5. 

(c)  Hearsay  Evidence. 

1.  Declarations  of  third  persons,  though  not  under  oath,  are  admissible,  when  part  of 
the  res  gesta.  So,  on  an  indictment  for  horse-stealing,  a  witness  may  state, ''  that  a 
negro  came  to  bim  and  said,  a  man  had  offered  him  a  dollar  to  get  him  a  horse,  and  the 
negro  promised  to  steal  and  take  the  horse  to  the  man ;  and  witness  told  the  negro  he 
oould  do  as  he  had  promised ; "  the  statement  is  admissible  to  show  the  circumstances 
under  which  the  horse  was  sent,  and  the  agency  of  witness  in  sending  him.  State  v. 
iMtnean,  8  R.  562. 

2.  Art,  107,  con^t.  1845,  is  but  the  declaration  of  a  common-law  right,  the  full  effect  of 
which  it  is  to  have,  but  no  more.  The  rule,  admitting  dying  declarations  in  cases  of 
homicide,  established  under  the  common  law,  has  been  followed  by  our  courts  ever  since 
their  organization.     StaU  v.  Price^  6  A.  691. 

3.  A  coroner's  inquest  is  admissible  to  prove  death,  but  nothing  further;  where, 
though  stating,  besides  the  death,  facts  tending  to  trace  the  homicide  to  the  accused,  it 
has  been  admitted,  but  the  jury  cautioned  to  allow  it  no  other  effect  than  to  establish  the 
death,  the  case  will  not,  for  such  irregularity,  be  remanded.  State  v.  Parker,  7  A.  84 ; 
StaU  V.  Johnson,  10  A.  456. 

4.  Where  an  affidavit  of  the  deceased,  before  a  magistrate,  for  the  arrest  of  the  ac- 
cused, offered  ais  a  dying  declaration,  has  been  objected  to  by  the  latter,  he  cannot  exclude 
parol  evidence  of  the  declarations  so  made.  The  magistrate  himself,  however,  should 
be  sworn,  rather  than  a  witness  present ;  but  an  objection  on  this  ground  must  be  made 
in  the  lower  court.     State  v.  Viaux,  8  A.  514. 
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5.  The  djing  declarations  of  a  slave,  with  whose  manslaughter  another  slave  is  charged, 
are  good  evidence  against  the  latter.     StcUe  v.  Banncth,  10  A.  131. 

6.  Dying  declarations  are  those  made  under  a  consciousness  of  impending  death, 
which,  however,  the  declarant  need  not  express  in  direct  terms ;  his  hodiij  condition 
and  appearance,  his  conduct  and  language,  as  well  as  statements  to  him  hy  physicians 
and  other  attendants,  may  be  considered,  and  his  consciousness  thence  inferred.  State 
V.  Scott,  12  A.  274. 

7.  A  dying  declaration,  the  whole  of  which  must  be  given,  is  admissible,  thotigh  not 
made  in  the  prisoner's  presence.  If  the  prisoner  were  present,  it  might  be  admusible, 
though  not  in. extremis.     State  v.  Brunetto,  13  A.  45. 

8.  Witnesses  are  to  state  facts  and  not  opinions.  So,  a  witness  cannot  be  asked, 
whether,  from  his  knowledge  of  the  character  of  the  deceased  and  her  conduct  on  the 
occasion  of  her  dying  declarations,  he  thought  she  was  under  a  reUgious  sense  of  her 
responsibility  to  her  Maker.     lb.     Evidence,  XVI.  (d),  2),  No.  8. 

9.  On  a  charge  for  attempting  a  rape,  the  details  and  circumstances  of  the  compLiints 
by  the  prosecutris:  against  the  accused,  immediately  after  the  offence,  may  be  shown,  as 
part  of  the  transaction,  but  not  as  proof  of  the  truth  of  the  statements.  State  v.  Peter, 
14  A.  521. 

10.  The  mental  and  physical  condition  of  one,  whose  dving  declarations  are  offered, 
is  a  question  of  fact,  Over  which  the  supreme  court  has  no  jurisdiction.  State  v  BetmeU, 
14  A.  651.     Infra,  XVL  (c),  No.  6. 

11.  The  written  or  verbal  statements  of  the  prosecutor  are  but  hearsay,  and  so,  unless. 
offered  to  discredit  his  testimony  as  a  witness,  or  as  dying  declarations  in  cases  of  homi- 
cide, inadmissible.  They  are  not  original  evidence  emanating  from  a  party  interested ; 
the  prosecutor  is  but  a  witness  ;  the  state  is  plaintiff,  the  accused  defendttnt.  State  v. 
Maitremme,  14  A.  830. 

(d)  Evidence  of  Character  and  Insanity, 

1.  In  a  prosecution  for  libel,  the  bad  reputation  of  the  person  libelled  cannot  be  shown. 
Territory  v.  Nugent,  1  M.  108. 

2.  On  a  trial  for  murder,  evidence  that  the  deceased  was  a  quarrelsome  man,  of  vio- 
lent temper,  and  dangerous  when  excited,  is  inadmissible.  So,  too,  that  he  was  addicted 
to  intemperance.     5  A.  489 ;  10  A.  453 ;  12  A.  679.     Pleading,  V.  (d),  2),  Na  5. 

3.  A  party  on  trial  for  murder  is  not  confined  to  evidence  of  his  good  character  for 
peace  and  quietness,  but  may  show  his  general  reputation,  and  his  character  as  to  such 
particular  moral  qualities  as  have  pertinence  to  the  charges  against  him.  State  v.  Pwr- 
her,  7  A.  84. 

4.  After  the  evidence  for  the  state  was  closed,  defendant's  counsel  offered  to  prove  hb 
insanity  at  the  time  of  the  offence,  before,  and  ever  since,  when  he  arose,  repudiated 
such  a  defence,  and  discharged  them,  notwithstanding  whose  remonstrance  the  court  ga^e 
the  case  to  the  jury  without  further  evidence  or  pleading  in  defendant's  behalf.  BeH 
the  case  must  be  remanded,  and  the  evidence  received.     State  v.  Patten,  10  A.  299. 

5.  If  the  prisoner  were  insane,  he  was  incompetent  to  conduct  his  defence,  or  dis- 
charge his  counsel.  If  he  were  not  insane,  the  evidence  offered  could  not  have  preju- 
diced him  or  the  state.  The  legal  presumption  of  sanity  is  not  juris  et  de  jure ;  and, 
though  fortified  by  defendant's  declarations,  appearance,  and  conduct,  yet  the  counter 
evidence  might  have  outweighed  them  all.     lb. 

6.  As  a  general  rule,  evidence  of  the  character  of  the  party  injured  is  inadmissible. 
But  where,  on  cross-examination,  the  prisoner  provokes  the  inquiry,  he  cannot  complain, 
that  the  state  seeks,  on*  a  reexamination,  to  show  by  the  same  witness  a  general  charac- 
ter to  rebut  the  evidence  elicited  by  the  prisoner.     State  v.  Bass,  11  A.  478. 

(e)   Confessions* 

1.  A  prisoner's  examination,  if  on  oath,  ie  inadmissible  against  him.  i^aie  v.  Pierce, 
2  M.  253. 

2.  Parol  testimony  is  inadmissible  of  the  prisoner's  declaration  before  a  magistrate. 
State  V.  Rodriguez,  2  M.  255. 

3.  Confessions  of  a  slave,  under  the  infiuence  ^f  threats  or  violence,  are  inadmissible 
against  him.     State  v.  Gilbert,  2  A.  245.     Evidence,  XII.  (b). 

4.  When  confessions  are  given  in  evidence,  the  whole  must  be  taken  together.  StaU 
V.  Ztooc,  3  A,  359.     Evidence,  XII.  (i). 
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5.  So,  where  a  witness  states  ^  that  the  accused  told  him  he  had  kiUed  the  deceased,  and 
commenced  jvtHfying  the  act,  when  witness  stopped  him,"  the  confession  cannot  go  to  the 
jorj,  he  having  been  deprived  of  the  benefit  of  the  explanations  intended  to  accompany 
it,  aod  which,  if  made,  would  have  been  admissible.     lb, 

6.  Yolantaiy  confessions  alone,  uninfiuenced  bj  either  hope  or  fear,  are  admissible ; 
bat  ihej  must  be  shown  to  have  been  thus  made  before  they  can  be  received.  State  v. 
Ndson,  B  A.  497. 

7.  A  restraint,  if  such  only  as  is  necessary  to  the  prisoner's  custody,  will  not  render 
his  ooofessions  inadmissible ;  so,  if  made  by  him  while  in  the  stocks,  in  which  he  had 
been  placed  merely  for  safe-keeping.     lb. 

8.  Where  a  slave,  in  confinement  under  a  charge  of  murder,  on  a  representation  to 
him  by  the  overseer,  a  son  of  his  master,  ^  that  it  wotdd  be  better  for  him  to  teU  what  he 
had  dime,"  confesses  the  crime,  the  confession  is  inadmissible.     lb. 

9.  Though  there  be  opposite  opinions  as  to  whether  a  confession  to,  on  an  inducement 
offered  by,  a  person,  who  has  no  authority  over  the  prisoner,  be  admissible,  it  seems  set- 
tled, that,  if  the  inducement  be  offered  by  a  master  to  a  servant,  or  by  any  person  having 
aothority  over  the  prisoner,  the  confession  will  be  rejected.     lb. 

10.  Where  several  form  the  same  criminal  design,  the  actA  or  declarations  of  one,  in 
fbrdierance  of  the  general  object,  may  be  shown  against  all.     State  v.  Hogan,  3  A.  714. 

11.  But  where  two  persons  are  tried  together  for  the  same  offence,  without  any  evi- 
dence to  establish  a  previous  combination,  the  confessions  of  one  are  inadmissible  against 
the  other;  they  can  affect  him  only  who  made  them.     lb. ;  State  v.  HaveUn,  6  A.  167. 

12.  Under  acts  1805,  §  l,Na  8, 1807,  §  13,  No.  1,  voluntary  declarations,  received  by 
examining  magistrates  without  promise  or  threats,  are  evidence ;  and,  as  judicial  and  extra- 
judicial confessions  have,  as  re^uds  being  voluntary,  been  always  placed  on  the  same  foot- 
ing, it  seems,  a  promise  of  advantage  should  be  proved  to  exclude  such  declarations ;  a 
mere  hope,  resulting  from  a  conversation  in  which  there  was  no  promise  express  or  im- 
plied, is  not  sufficient     State  v.  HaveUn,  6  A.  1 67. 

13.  The  only  principle,  on  which  confessions  are  rejected,  is,  that  they  may  have  been 
obtained  by  such  promises  or  threats  as  render  it  uncertain,  whether  they  be  true.  lb, ; 
State  V.  Jonas,  lb.  695. 

14.  Upon  true  principles,  objections  to  confessions,  because  obtained  by  promises  or 
threats,  should  go  rather  to  their  credibility  than  their  admissibility.     lb.  695. 

15.  The  same  strictness,  perhaps,  is  not  to  be  observed  in  excluding  the  confessions 
of  slaves ;  humanity  and  charity  are  to  be  extended  to  them ;  but  their  confessions, 
obtained  without  a  violation  of  either,  under  circumstances  forcing  a  belief  in  their  truth, 
should  be  received.     Tb. 

16.  Nor  are  they  to  be  excluded,  because  made  to  a  master,  or  one  clothed  with  his 
anlhority ;  there  is  nothing  in  the  relation  of  master  and  slave  to  render  such  evidence 
objectionable.     State  v.  Hannah,  10  A.  131. 

17.  So,  when  it  appears  affirmatively,  that  no  inducements  to  elicit,  nor  threats  to 
extort,  a  slave's  confessions  to  her  master's  son  under  whose  authority  she  was,  were 
employed,  they  will  be  received  as  voluntary.     lb. 

18.  An  implied  admission,  though  to  be  received  with  the  greatest  circumspection, 
may  be  shown,  when  an  admission,  not  of  guilt,  but  of  a  distinct  fact,  not  in  itself  involv- 
ing guilt,  or  establishing  an  intent.     State  v.  Johnson,  10  A.  456. 

19.  The  rule  is,  that  such  evidence  is  not  to  be  received  unless  it  consist  of  direct 
declarations,  which  naturaUy  call  for  contradiction,  and  in  which,  by  his  silence,  the 
party  acquiesces.     lb. 

20.  Thus ;  on  a  trial  for  murder,  the  state  may  prove  by  a  witness,  that  '^  he  heard  a 
third  person  remark  in  defendant s  presence,  that  the  latter  had  accompanied  the  deceased, 
the  morning  of  the  murder,  to  a  certain  place,  and  left  him  in  the  hands  of  a  poUce^fficer, 
and  that  the  accused  did  not  deny  it."     lb. 

21.  Though  confessions  cannot  be  divided  in  hearing  the  testimony,  yet  the  jury  may 
disbelieve  a  part  or  the  whole.     State  v.  Wedemeyer,  11  A.  4^. 

^.  A  slave's  entirely  voluntary  confessions  to  the  officers,  who  go  to  arrest  her,  are' 
admissible.     StaU  v.  Adeline,  11  A.  736. 

23.  Where  a  slave,  tried  for  the  murder  of  her  master,  of  her  own  accord  seeks  out 
the  witoess,  and  says,  ^  I  have  come  to  you  because  you  were  master^s  friend ;  1  have 
ken  bandc^ffed^^  (the  manacles  being  on  her  hands)  ;  ^  1  am  afraid  I  am  going  to  be 
carried  out  of  the  Uate  ;  J  am  the  slave  of  A;  I  have  something  to  reveal  to  you  about  his 
death;  he  wcu  a  poisoned  man  ;"  and,  thereupon,  the  witness,  who  did  not  know  her. 
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never  having  seen  her«  before,  and  having  no  authority  over  her,  declares  to  her  **  she 
must  now  tell  all  about  it ;  it  would  be  better  for  her  to  do  so  ;  it  would  be  better  for  her 
to  tell  the  whole  truth  about  the  matter  ;  '*  these  confessions  are  evidence  against  her,  it 
not  appearing,  that  she,  at  the  time,  was  charged  with  the  crime,  or  led  to  suppose  herself 
suspected.     State  v.  Kitty ^  12  A.  805. 

24.  Though  confessions  be  unduly  obtained,  subsequent  confessions  of  like  facts  are 
admissible  if  the  court  believe,  from  the  circumstances,  that  the  influence,  under  which 
the  original  confessions  wore  obtained,  was  entirely  dispelled.  In  the  absence  of  soch 
circumstances,  the  undue  influence  will  be  presumed  to  continue,  unless  the  contrary  be 
shown,  and  the  subsequent  confessions  will  be  rejected.  State  v.  Hosh^  12  A.  895. 
/n/ra,  XVI.  (c).  No.  17. 

25.  The  mere  fact,  that  defendant's  confessions  were  made  while  in  irons  and  to  the 
sheriff,  does  not  imply  an  improper  influence  in  eliciting  them.     Jb, 

26.  Thus ;  confessions  having  been  offered  and  rejected,  because  made  to  the  sheriff  and 
another  party,  under  improper  influences,  the  state  offered  confessions  ten  days  after  by  the 
prisoner,  when  ironed,  to  the  sheriff,  who  testified,  there  were  no  threats  or  inducements 
held  out,  but  that  the  statements  were  voluntary  answers  to  witness's  questions.  Hdi^ 
that  the  confessions,  so  far  as  corroborated  by  evidence  aliunde^  were  admissible.    3. 

27.  The  charge  that  a  confession,  in  a  capital  case,  is,  from  its  nature,  very  doubtfol 
evidence,  and  should  be  received  with  great  caution,  the  court  may  refuse,  where  it  has 
already  given  the  substance  of  the  charge  in  a  less  objectionable  form.  The  jury  may 
be  instructed,  that  a  voluntary  confession  is  evidence  against  the  accused ;  and  that  it  is 
for  them  to  determine  the  weight  due  to  \U     State  v.  Bunger,  14  A.  461. 

28.  A  witness,  by  whom  a  confession  is  to  be  established,  must  be  first  asked,  whether 
it  were  voluntary.  His  testimony,  that  it  was,  may  be  afterwards  impeached  by  proof 
of  his  statements  to  the  contrary.     State  v.  Peter^  14  A.  521. 

29.  So,  where  the  state  offers  the  witness,  defendant  cannot  object  and  offer  another 
witness  to  show,  that  the  first  had  stated  he  had  used  threats.  Defendant  must  wait 
until  the  state's  witness  have  been  asked,  whether  the  confession  were  voluntary ;  if  he 
answer  negatively,  the  confession  will  not  be  received ;  if  aflirmatively,  the  answer  may 
be  afterwards  impeached  by  defendant's  witness.     lb, 

(f)    Witnesses* 

I)  In  General, 

1.  An  inhabitant  of  another  state  detained  as  a  witness  is  not  entitled  to  mileage ;  bat 
he  is  to  a  compensation  for  each  day  he  is  so  detained,  though  not  actually  in  attendance 
on  court     Mc Fall's  Case,  2  M.  171. 

2.  A  witness  is  not  entitled  to  daily  compensation  for  time  lost  by  missing  a  passage 
to  a  port,  where  he  does  not  reside.     Shaddoclds  Casey  2  M.  207. 

3.  The  failure  of  the  legislature  to  invest  courts  of  original  jurisdiction  with  power  to 
coerce  the  attendance  of  witnesses  residing  in  the  state  beyond  their  respective  jurisdic- 
tions, cannot  deprive  the  accused  of  his  right,  under  const.  1812,  art.  6,  §  18,  of  hav- 
ing his  witnesses  heard,  whether  found  within  or  beyond  such  limits.  State  v.  Homd^, 
8  R.  554. 

4.  As  the  right  of  being  confronted  with  the  witnesses  is  a  personal  one  the  accused 
may  waive,  and,  as  he  is  entitled  to  a  speedy  trial,  he  may  require  the  testimony  of  his 
witnesses  residing  in  the  state,  but  beyond  the  jurisdiction  of  the  court,  to  be  taken  under 
commission.     Ib» 

5.  For  the  payment  of  witnesses,  see  acts  12  March,  1859,  No.  22  ;  19  January,  1859, 
No.  5. 

S)  Competency. 

1.  On  a  trial  for  forgery,  the  person  whose  handwriting  is  alleged  to  be  forged,  is  a 
good  witness  to  prove  that  fkct.     Territory  v.  BarraUy  1  M.  215. 

2.  Persons  of  color  are  competent  witnesses ;  they  are  presumed  to  be  free.  2  M. 
208  ;  5  A.  64 ;  6  A.  449.     Evidence,  XVI.  (b),  3). 

3.  It  is  discretionary  with  the  judge  to  direct  the  acquittal  of  one  of  several  prisoners, 
on  trial  for  larceny  and  receiving  stolen  goods,  that  he  may  testify  for  the  rest,  if  the 
charge  against  him  be  unsupported  in  the  judge's  opinion.  State  v.  McLane,  4  A.  435. 
Infra,  Xm.  (a),  Nob.  6,  9.    Evidence,  XVI.  (b),  2),  g,  Nos.  2,  5,  20,  23. 
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4.  A  convict,  who  has  suffered  the  punishment  of  his  crime,  is  restored  to  his  civil 
rights.  So,  one  who  has  been  convicted  and  suffered  the  penalty  of  swindling,  is  a  com- 
petent witness.     State  v.  Connor^  7  A.  379. 

5.  A  man's  concubine  is  a  competent  witness  for  him ;  though,  it  seems,  she  have 
cohabited  with  him  a  long  time,  and  been  acknowledged  as  his  wife.  &ate  v.  Johnson^ 
9  A  308.    EviDENCK,  XVL  (b),  4),  No.  1. 

6.  In  a  criminal  proceeding,  the  son  is  a  competent  witness  for  his  father ;  though  it 
be  otherwise  in  a  prosecution  by  the  state  to  recover  a  civil  penalty.  State  v.  Thomp- 
son, 10  A.  122. 

7.  A  mulatto,  having  been  examined  in  chief  without  objection,  when  asked  by 
defendant,  on  cross-examination,  if  he  were  free,  replied  he  was,  but  had  once  been  a 
slave.  The  state  being  then  called  on,  but  declining,  to  prove  witness's  fi'eedom,  the 
defence  moved  the  exclusion  of  his  testimony ;  the  court  refused  the  motion.  The  defence 
theD  offered  a  witness  to  prove  he  had  once  known  the  mulatto  as  a  slave ;  the  court 
refused  the  evidence.     MMy  the  court  did  not  err.     State  v.  Taylor ,  11  A.  430. 

8.  Prepared  to  show,  that  the  witness  had  once  been  a  slave,  the  defence  was  not 
surprised  to  hear,  what  it  ahready  knew.  Nor  does  the  bill  aver,  that  the  incompetency 
vas  first  discovered  on  cross-examination.  The  prisoner  cannot  thus  take  the  chances  of 
testimony  if  favorable  to  him,  reserving  his  right  to  object  to  its  competency,  if  unfavor- 
able.   Jh. 

9.  When  the  whole  ground  of  objection  to  the  witness  comes  from  himself  only,  what 
he  sajs  must  be  taken  together,  though  the  further  facts,  on  which  he  is  interrogated, 
tending  to  remove  the  objection,  might,  on  other  grounds,  be  inadmissible.  A  Evi- 
DESCE,  XVI.  (b),  2),  H,  Nos.  10,  16. 

10.  Slaves  are  prosecuted  as  persons ;  their  guilt  or  innocence  is  the  issue,  and  not 
their  value ;  the  question  involved  is,  not  the  interest  of  the  master  in  his  property,  but 
the  interest  of  the  public  in  the  conviction  or  acquittal  of  a  person  charged  with  a  crime ; 
the  right  of  the  accused  to  establish  his  innocence  overshadows  the  interest  of  the  owner 
to  protect  his  property.  That  interest,  too,  from  the  uncertainty  of  conviction,  and  the 
still  greater  uncertainty  of  the  consequent  punishment,  is  remote  and  indefinite.  So, 
then,  the  master  is  a  competent  witness  for  his  slave,  and  cannot  be  excluded  by  an  inter- 
est, which  affects  his  credibility  only.  State  v.  Peter,  14  A.  521.  Infray  XVIII.  (a), 
No.  3.    [Merbick,  C.  J.,  does  not  appear  to  have  coticurred  in  this  opinionJl 

8)  Examination  and  Privileges;  Opinion  and  Credibility, 

1.  A  witness  may  be  compelled  to  answer,  though  he  declare  he  cannot  with  safety,  if 
the  question  appear  to  the  court  one,  the  answer  to  which  cannot  possibly  criminate 
him.     Territory  v.  Nugent,  1  M.  108. 

2.  A  question  which  does  not  indicate  the  answer  expected,  but  merely  directs  atten- 
tion to  the  subject  in  relation  to  which  the  witness  is  to  testify,  is  not  a  leading  one.  A 
leading  question  is  one  which  suggests  the  answer  expected.  J^ate  v.  Duncan,  8  B. 
562. 

3.  It  is  the  universal  practice  in  this  state,  both  in  criminal  and  civil  proceedings,  to 
permit  a  witness,  after  cross-examination,  to  be  again  examined  by  the  party  introduo- 
ing  him,  or  to  be  subsequently  recalled  and  interrogated  on  material  facts,  not  before 
elicited  from  inadvertence  or  ignorance  of  their  being  within  witness's  knowledge.  lb. 

4.  Opinions  of  medical  men,  in  cases  of  murder,  as  to  the  cause  of  death,  are  not 
conclusive,  but  to  be  weighed  as  other  evidence.  State  v.  Baitey,  4  A.  376.  Evidencb, 
Xyi.(d),2). 

0,  As,  in  the  interest  of  justice,  a  witness's  motives  and  prejudices,  not  less  than  his 
means  of  knowledge,  should  be  laid  before  a  jury,  great  latitude  is  allowed  in  his  cross- 
examinatk>n.  But  this  latitude  is,  to  a  certain  extent,  confided  to  the  discretion  of  the 
lower  court.     State  v.  Brown,  4  A.  505.     Evidence,  XVI.  (c),  No.^  8. 

6.  No  bias  or  prejudice  is  to  be  inferred  from  the  fact  that  the  witness,  though  not  an 
officer,  nor  summoned  by  one  to  aid  in  arresting  the  prisoner,  had,  without  any  warrant, 
taken  great  pains  to  do  so.     3. 

7.  The  latitude,  always  allowed  in  cross-examination,  must,  for  the  good  order  and 
dispatch  of  public  business,  be  limited  by  the  judge's  discretion,  to  govern  which  no  pre- 
cbe  rule  can  be  laid  down.     State  v.  Benjamin,  7  A.  48  ;  State  v.  Parker,  Ih  84. 

8.  A  party,  seeking  to  impeach  a  witness,  is  not  confined  to  proof  of  his  reputation 
for  veracity,  but  may  offer  general  evidence  of  his  general  character ;  no  inquiry,  how- 
ever, shoold  be  aUowed  into  any  particular  immoral  conduct.     loL  7  A,  84. 
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9.  A  witness,  to  be  impeached  by  proof  of  anything  he  has  said,  or  done,  in  relation 
to  the  cause,  must  be  first  asked  on  cross-examination,  whether  he  have  said,  or  done 
what  is  intended  to  be  proved,  that  he  may  have  an  opportunity  of  explaining  wtiat  ia 
prima  facte  contradictory.  State  v.  CazeaUi  8  A.  114.  Evidbnce,  XVI.  (d),  3),  Nos. 
12,  14. 

10.  So,  unless  a  foundation  be  laid  by  a  previous  examination  as  to  affidavits  or  dep- 
ositions before  the  committing  magistrate,  they  cannot  be  offered  as  impeaching  testi- 
mony,    lb, 

11.  Where  the  evidence  for  the  defence  is  closed,  and  the  state  ofiera  testimonj 
to  support  the  character  of  a  witness,  but  afterwards  withdraws  it,  on  a  disclaimer 
of  any  intention  to  impeach  his  credibility  by  defendant,  he  cannot  show  that  such  wit- 
ness had  sworn  differently  on  another  occasion.     State  v.  Haivihorfiy  9  A.  306. 

12.  A  witness  for  the  state  may  be  asked,  whether  he  be  not  anxious  that  defendant 
should  be  convicted.  The  object  of  the  question  is,  to  show  bias,  of  the  infiuence  of 
which,  if  disclosed  by  the  answer,  on  his  credibility,  the  jury  are  to  judge.  SLaU  v. 
Adams,  14  A.  620. 

See  Suproy  (e),  Nos.  29,  30. 

X^TTY.  Of  the  Trial  and  its  Inoidentb;  th£  Jubt  and  thjulb  Yebdict. 

(a)  Right  of  Trial;  and  Discharge  of  the  Jury. 

1.  That  part  of  the  federal  constitution,  which  requires  a  trial  by  jury,  relates  only  to 
crimes  against  the  United  States.     Territory  v.  Hattick,  2  M.  88. 

2.  Free  persons  of  color  are  entitled  to  trial  by  jury,  on  an  accusation  of  dierespectfol 
conduct  towards  white  citizens.     Bore  v.  Bush,  6  N.  S.  1. 

3.  The  Stat.  26  January,  1844,  exempting  the  inhabitants  of  the  parish  of  Bapides, 
residing  in  a  certain  portion  thereof,  from  serving  as  jurors,  does  not  infringe  the 
right  secured  by  const.  1812,  art.  6,  sec  18,  to  persons  prosecuted  in  that  parish  of 
having  a  trial  by  an  impartial  jury  of  the  vicinage*     State  v.  Jones,  8  B.  573. 

4.  In  a  prosecution  for  murder,  the  court,  when  satisfied  that  the  jury  cannot  agree, 
may  discharge  them,  though  the  prisoner  oppose  it,  and  direct  a  trial  before  another 
jury.     State  v.  Ferguson,  8  R.  618. 

5.  The  right  of  trial  by  a  jury  de  medietate  Ungwe,  if  it  ever  existed  in  Louisiana,  was 
abolished  by  the  statutes  prescribing  the  qualifications  of  jurors,  and  the  manner  in 
which  juries  should  be  composed.     State  v.  Fuentes,  5  A.  427. 

6.  Where  persons  are  jointly  accused,  the  allowance  of  separate  trials  or  verdicts  is 
not  a  matter  of  right,  but  rests  in  the  sound  discretion  of  the  court.  If,  when  the  pros- 
ecution has  closed,  there  be  no  evidence  against  one  or  more  of  the  accused,  the  court 
may  direct  a  verdict  to  be  given  as  to  the  latter ;  and,  if  acquitted,  they  may  be  called 
as  witnesses  for  the  others.  But,  if  there  be  any  testimony  against  all,  a  separate  ver- 
dict will  not  be  allowed.     State  v.  Leonard,  6  A.  420.     Supra,  XII.  (f),  2),  No.  3« 

7.  If  juries  be  honestly  unable  to  agree,  they  should  not  be  forced  by  physical  means 
to  surrender  their  judgment  in  the  most  serious  concerns  of  life.  But  this  is  a  matter  in 
the  discretion  of  the  lower  court,  on  which  error  will  not  lie.  State  v.  GVeen,  7  A 
518. 

8.  In  an  indictment  against  several,  when  the  offence  is  such,  that  it  may  have  been 
committed  by  several,  they  are  not,  of  right,  entitled  to  separate  trials,  but  are  to  be  so 
tried  only  when  the  court,  for  sufficient  cause,  thinks  proper.  State  v.  OasseixUf  8  A 
114. 

9.  It  seems,  that  where  several  defendants,  entirely  disconnected  in  the  transaction, 
through  which  their  conviction  is  sought,  are  jointly  indicted,  they  should  Iiave  separate 
trials.    But  this  is  left  to  the  discretion  of  the  lower  court,  which  cannot  be  review^.  Ih. 

10.  Where  an  offence  is  punishable  with  fine  and  imprisonment,  as  defendant  cannot 
plead  or  be  tried  by  attorney  without  consent  of  the  state,  it  amy  refuse  to  go  to  trial  in 
his  absence.     State  v.  Martinez,  11  A.  23. 

11.  The  dismissal  of  a  jury  without  defendant's  consent  is  equivalent  to  an  acquittal, 
if  he  be  thereby  deprived  of  a  l^al  right,  so  that  he  cannot  stand  before  a  seoond  with 
^  same  legal  advantages  as  before  the  first.  But  he  has  not  an  absolute  right  to  be 
tried  by  the  first  jury ;  his  right  is  to  be  tried  by  a  jury  legally  impanelled-  State  v. 
Oostello,  11  A.  283.     Supra,  XI.  No.  6. 

12.  The  better  opinion  is,  that  the  jury  may  be  discharged  in  cases  of  evideot  neces- 
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sitj ;  a  moral  not  less  than  a  physical  necessity,  as  where  the  ends  of  justice  would 
necessarily  be  frustrated.     lb. 

13.  On  a  trial  for  murder,  before  the  jury  had  heard  the  indictment  or  any  evidence, 
they  were  permitted,  at  defendant's  suggestion,  and  by  his  motion  and  consent,  to  separate 
until  the  next  day,  the  right  being  reserved  to  the  state  to  move  for  their  discharge,  if 
it  should  think  the  separation  illegal.  This  the  next  day  the  state  did,  on  the  ground 
that  the  jury's  separation,  without  being  in  charge  of  a  sworn  officer,  was  fatal.  Held^ 
that  Che  motion  was  made  in  good  faith,  to  promote  the  ends  of  justice  ;  and  as  defend- 
ant stood  before  a  second  jury  with  the  same  advantages  as  before  the  first,  the  latter  was 
properly  dischai^d  and  a  new  one  ordered.    lb, 

(b)   Change  of  Venue, 

1.  By  permitting  an  application  for  a  change  of  venue,  supported  by  affidavit,  to  be 
filed,  the  state  does  not  waive  its  right  to  oppose  it  Stat.  1  June,  1846,  §§  9, 10,  No.  132 ; 
State  V.  Peterson,  2  A.  921. 

2.  When  a  change  of  venue  has  been  granted,  and  the  prisoner  put  on  trial,  for  which 
he  declares  himself  ready,  and,  before  verdict,  it  is  discovered  that  the  clerk  has  omitted 
to  indorse  the  papers  sent  from  the  other  parish,  as  filed,  the  court,  on  motion  of  the 
state,  and  in  presence  of  the  party  and  jury,  may  order,  that  the  papers  be  filed  as  of 
the  day  they  were  received,  nunc  pro  tunc,  and  proceed  with  the  case,  its  jurisdiction 
over  which  is  in  nowise  aifected  by  the  error.     State  v.  Alverez,  7  A.  284. 

8.  A  change  of  venue,  confided  exclusively  to  the  district,  is  not  subject  to  revision  by 
.the  supreme,  court.     State  v.  Bunger,  11  A.  607. 

4.  The  act  19  March,  1857,  No.  185,  permits  no  change  of  venue,  until  after,  although 
an  appUcoHon  therefor  to  the  judge  cU  chambers  mag  be  made  before,  arraignment  and  plea 
of  ^  not  guUty^  to  which  such  application  is  made  equivalent. 

See  Lifra,  (e),  3),  No.  29. 

(c)   Continuance. 

1.  A  continaance  will  not  be  granted  on  defendant's  affidavit,  however  strong,  if  he 
refuse  to  explain  suspicious  circumstances.     Territory  v.  Nugent,  1  M.  109. 

2.  The  objection,  that  the  judge  erred  in  refusing  a  continuance,  to  enable  defendant 
to  confer  with  his  counsel  to  prepare  his  defence,  will  not  be  sustained,  when  there  was 
no  motion  or  affidavit  on  that  ground.  Nor  will  it  matter  that  the  facts  appear  as  one  of 
the  grounds  in  a  motion  for  a  new  trial.     State  v.  Romero,  5  A.  24. 

3.  A  party,  applying  for  a  continuance,  must  show  the  materiality  of  the  evidence,  and 
that  he  has  used  due  diligence  to  obtain  it  according  to  the  rules  of  law  and  the  practice 
of  the  court.     &ate  v.  Bradley,  %  A.  556. 

4.  A  cause  should  not  be  continued  to  obtain  the  testimony  of  absent  witnesses  as  to 
&cts,  which  can  be  proved  by  witnesses  present.  lb.  But  quctre  ;  see  Continuance, 
in.  (b),  No.  27. 

5.  The  rule  of  the  district  courts  of  New  Orleans,  act  1846,  §  5,  No.  43,  that  no  evi- 
dence of  any  private  agreement  between  counsel,  as  to  the  progress  of  any  cause,  shall  be 
g^ven,  except  the  written  consent  of  the  counsel  against  whom  it  is  offered,  applies  to 
criminal  as  well  as  civil  cases.  And  no  continuance  will  be  granted  on  a  verbal  under- 
standing, that  the  case  should  be  tried  at  a  particular  date,  when  such  understanding  is 
denied  by  the  opposite  counsel.     lb.    Appeal,  VIII.  (d).  No.  18. 

6.  Where  afiSdavit  is  made  for  a  continuance,  defendant  cannot  be  ruled  to  trial  on  an 
offer  by  the  state  to  admit  that  the  witnesses,  if  present,  would  swear  to  the  facts,  re- 
serving the  right  to  controvert  their  statements ;  there  must  be  an  admission,  that  the 
facts  are  absolutely  true,  or  the  continuance  should  be  granted.  State  v.  Brette,  6  A. 
653.     [Aliter,  by  statute,  in  civil  cases.     Continuance,  III.  (b).  No.  1.] 

7.  On  an  application  for  a  continuance,  the  court,  in  its  discretion,  may  require  a  dis- 
closure of  all  the  facts  to  be  proved  by  the  absent  witnesses,  to  judge  whether  they  be 
material,  and  there  be  a  legal  necessity  for  the  continuance  to  obtain  them.     lb.  659. 

8.  Where  an  attachment  against  an  absent  witness,  on  account  of  her  condition,  has 
been  refused,  and  the  accused  fails  to  apply  for  a  continuance,  no  relief  can  be  given  on 
•appeal.     State  v.  Benjamin,  7  A.  47. 

9.  A  continuance  is  in  the  discretion  of  the  district  judge,  who  should  grant  it,  if  re- 
quired by  justice.  He  controls  the  adjournments  of  his  court  from  day  to  day,  and  may 
grant  a  brief  delay  even  during  a  cause,  to  summon  a  new  witness,  either  for  the  state  or 
the  accused.     State  v.  Vigoreux,  13  A.  809. 
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10.  So,  where  witnesses  are  unable  to  prove  a  fact,  which,  in  their  testimony  before 
the  recorder  they  are  errotieously  stated  to  have  established,  the  prosecution  beiDg 
thereby  surprised,  may  be  allowed  forthwith  a  subpoena  for  a  new  witness  to  prove  the 
fact,  and  a  brief  delay  to  get  him.  The  prisoner,  not  shown  to  have  been  thereby  preju- 
diced, cannot  complain,     lb. 

11.  Where  the  facts  to  be  proved  by  an  absent  witness,  as  set  forth  in  defendants 
affidavit,  are  admitted  to  be  true,  but  an  offer  by  the  state  to  withdraw  the  admission  and 
examine  the  witness,  who  subsequently  appears,  is  opposed  by  defendant,  he  cannot  ob- 
ject to  the  informality  or  illegality  of  the  admission.     State  v.  Ward,  14  A.  673. 

12.  A  continuance  on  account  of  the  prisoner's  ill  health  rests  in  the  discretion  of  the 
district  judge,     lb, 

13.  The  rule,  entitling  defendant  to  a  continuance,  when  a  material  witness  is  absent, 
requires,  with  other  qualifications,  that  the  latter  be  subject  to  the  process  of  the  court 
When  he  is  not,  because  a  non-resident,  a  continuance  lies  in  the  discretion  of  the  district 
judge,  whose  action  cannot  be  revised  by  a  court  of  error,  ^ate  v.  Nickolsofiy  14  A 
785. 

See  Continuance,  III.  (a),  No»  9. 

(d)  Defence  by.  Assignment  and  Powers  of,  Counsel;  and  the  Argument, 

1.  The  assignment  of  counsel  to  the  prisoner,  as  soon  as  the  court  is  informed  that  he 
has  none,  is  all  the  law  requires.     State  v.  Romeroy  5  A.  24. 

2.  When  counsel,  employed  by  the  accused,  on  the  court's  refusal  to  continue  the 
cause,  abandon  it,  and,  the  court's  offer  to  assign  counsel  being  refused,  eminent  counsel, 
first  as  amicus  curia,  and  afterwards  as  advocate  of  the  accused,  appears  and  defends  him 
to  the  close  of  the  trial,  a  new  trial  will  be  refused.     State  v.  Bradley^  6  A.  556. 

3.  When  the  record  states,  that  an  attorney  was  assigned  the  prisoner,  the  supreme 
court  presuming,  that  an  attorney  of  the  court  was  appointed,  will  not  inquire  whether 
he  were  duly  licensed  or  not.     State  v.  Kentuck,  8  A.  308. 

4.  The  overruling  necessity  of  the  case  seems  to  demand,  that,  whenever  a  prisoner's 
sanity  is  in  question,  the  rule,  that  he  may  control  or  discharge  his  counsel  at  pleasure, 
should  be  so  far  relaxed  as  to  permit  them  to  offer  evidence  on  the  point,  even  against 
his  will.     State  v.  Patten,  10  A.  299. 

5.  If  the  prisoner  choose  to  rest  his  defence  on  the  weakness  of  the  state's  evidence, 
and  to  offer  none  himself  but  that  elicited  by  a  cross-examination,  it  seems,  that  the 
argument  is  to  cease  with  the  reply  of  his  counsel  to  the  argument  of  the  state.  But 
his  counsel  cannot  open  the  argument  on  the  merits,  in  any  case,  as  a  matter  of  right; 
that  is  the  privilege  of  the  state,  upon  which  is  the  onus  to  establish  guilt.  State  v.  Ba», 
11  A.  478. 

(e)  Composition  of  the  Jury  ;  Challenges;  Jury  lA^t,  and  Notice  of  TriaL 

1)  In  General, 

1.  In  criminal  proceedings,  no  foreman  is  appointed  to  the  jury.  State  v.  Nolan,  8  B. 
513 ;  State  v.  Moore,  lb.  518. 

2.  No  writ  need  issue  for  selecting  and  summoning  a  jury ;  nor  is  any  order,  under 
the  seal  of  court,  necessary.  The  stats.  1831,  §§  10,  11,  13,  No.  53 ;  1833,  §  1,  Na  36, 
direct  the  clerk  and  sheriff,  or  deputy  sheriff,  to  draw,  at  stated  periods,  the  requisite 
number  of  jurors  who  are  to  be  summoned.  State  v.  FoUce,  2  A.  744.  Jubt,  II.  (b). 
No.  13. 

3.  No  distinction  is  made  between  the  default  of  a  juror,  who  has  not  appeared,  and 
one  who,  afler  appearing,  has  made  default.  The  court,  in  either  case,  may,  in  its  dis- 
cretion, complete  the  jury  from  the  panel  present,  if  sufficient,  or  defer  the  trial  to  bring 
in  the  defaulting  juror.     State  v.  Lovenstein,  9  A.  313. 

4.  In  the  first  district  court  of  New  Orleans,  jurors  serve  by  monthly  terms  be^ning 
the  first  Monday  of  each  month.  This  custom  arose  under  act  1813,  §  5,  No.  12,  in 
accordance  with  which  act  1831,  No.  53,  is  to  be  construed.  The  unquestioned  prac- 
tice of  more  than  twenty  years,  in  such  a  matter,  is  not  to  be  disturbed  by  a  redSned 
verbal  criticism.     Gursus  curits  est  lex  curits.     State  v.  Raymond,  9  A.  530. 

5.  No  law  authorizes  defendant  to  move  for  attachments  against  absent  jurors  on  the 
list,  to  bring  into  court  a  greater  number,  when  there  are  enough  present  to  complete 
the  panel.     It  is  a  matter  in  the  judge's  discretion.     State  v.  BaUerio,  11  A.  81. 
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6.  The  non-attendance  of  some  of  the  jurors,  summoned  and  not  excused,  is  not  good 
cause  for  a  refusal  to  go  to  trial.  State  v.  JohnsUm,  11  A.  422  ;  Slate  v.  Kennedy^ilh. 
479. 

7.  Though,  by  statute,  the  jury  must  be  discharged  at  the  end  of  the  week,  for  which 
sammoned,  jet,  when  it  is  summoned  for  the  first  week  of  a  regular  term,  and,  that  term 
having  been  adjourned  by  the  judge  for  two  weeks,  no  other  term  intervening,  it  is  or- 
dered to  attend  in  accordance  with  the  adjournment,  the  array  cannot  be  challenged, 
because  its  term  of  service  has  expired.  The  day,  to  which  the  court  is  adjourned,  must 
be  taken  as  the  first  day  of  the  term ;  and  the  first  week  of  the  actual  session  as  that 
during  which  the  jurors  first  enlisted  have  to  serve.  Acts  1855,  §§  26,  28,  30,  No.  344 ; 
19  March,  1857,  No.  183;  State  v.  Bunger,  14  A.  461. 

See  act  19  March,  1857,  No.  183,  amending  act  1855,  §  3,  No.  243,  relative  to  juries, 
to  which  act  18  March,  1856,  No.  133,  is  supplementary;  act  1855,  No.  283,  relative 
to  juries  in  the  parish  of  Orleans. 

2)  QualiJicationM  of  Jurors  and  CheUlenges, 

1.  An  opinion  of  defendant's  guilt,  to  disqualify  a  juror,  must  have  been  deliberately 
formed.     State  ▼.  George^  8  R.  535 ;  State  v.  Broum,  4  A.  505. 

2.  Light  impressions,  which  may  be  fairly  supposed  to  yield  to  the  testimony  to  be 
offered,  and  which  leave  the  mind  open  to  its  fair  consideration,  are  no  objection  to  a 
juror ;  bat  those  strong  and  deep  impressions,  which  close  the  mind  against  the  testi- 
mony, and  combat  and  resist  its  force,  constitute  a  sufficient  objection.     lb. 

3.  Where  the  extent  of  punishment  is  lefl  to  the  discretion  of  the  jury,  the  fact,  that  a 
juror  has  made  up  his  mind  as  to  the  measure  of  punishment  to  be  awarded  in  case  of 
conviction,  is  a  sufficient  cause  to  reject  him.  3.  [^In  the  case  of  State  v,  Bennett,  14 
A.  651,  a  doubt  is  intimated  as  to  the  applicability  of  this  doctrine  to  any  others  than 
dares;  infroj  No.  29.] 

4.  Where,  on  a  trial  for  murder,  a  juror  answers,  on  his  voir  dire,  that  he  has  con- 
sdentions  scruples  against  finding  a  verdict  of  guilty  in  any  case  involving  life,  he  may, 
on  principles  of  common  law,  independently  of  any  statutory  enactment,  be  set  aside  for 
cause.     State  v.  Kennedy,  8  R.  590. 

5.  Where  twelve  months  have  not  elapsed  between  the  time  a  juror  first  determined 
to  fix  his  residence  in  this  state,  and  the  formation  of  the  venire,  he  is  incompetent,  not 
having  resided  twelve  months  in  the  state,  as  required  by  law.     Jb, 

6.  The  twelve  months  commence  only  from  his  determination  to  reside  in  the  state, 
though  he  have  been  within  it  many  months  previously.     lb. 

7.  An  objection  to  a  juror,  for  want  of  residence,  should  be  made  when  he  is  offisred 
to  be  sworn.     lb, 

8.  Such  objection  is  too  late  on  a  motion  for  a  new  trial,  if  the  juror  have  not  been 
*  examined  on  his  voir  dire  as  to  his  residence.  Aliter,  if,  when  so  examined,  he  claims  a 
•qualification,  aflerwards  found  untrue.     lb. 

9.  A  prisoner  is  entitled  to  the  assistance  of  his  counsel  in  exercising  his  right  of  chal- 
lenge. A  verdict  cannot  be  sustained  where  this  right  is  refused.  State  v.  Summers,  4 
A  27 ;  StcOe  v.  Cummings,  5  A.  330. 

10.  The  state  should  first  exercise  the  right  of  challenge,  whether  for  cause  or  pe- 
remptorily, and  cannot  do  so  after  the  prisoner  has  accepted  the  juror.  State  v.  Oum- 
wings,  5  A.  330 ;  State  v.  Fhrez,  lb.  429. 

11.  Objections  to  informalities  in  drawing  the  jury  should  be  made  the  first  day  of 
the  term.     Act  1846,  §  11,  No.  96 ;  ^ale  v.  Shaw,  5  A.  342. 

12.  A  motion  in  arrest  or  for  a  new  trial  will  not  be  sustained,  because  one  of  the 
grand  jurors,  who  found  the  indictment,  was  one  of  the  petit  jurors,  who  tried  the  case. 
The  objection,  though  a  good  ground  for  a  challenge,  cannot  avail  after  verdict  State 
V.  Turner,  6  A.  310. 

13.  Where  a  juror  in  a  capital  case  states,  ''from  the  rumors  he  has  heard,  his  mind  is 
biassed,  but  such  bias  may  be  removed  after  he  has  heard  the  evidence,  and  his  mind 
is  open  to  conviction,  and  he  thinks  he  can  do  justice  between  the  parties,"  —  he  will  be 
a  good  juror.     State  v.  Brette,  6  A.  653. 

14.  It  is  only  when  the  juror  has  formed  so  decided  an  opinion,  that  he  believes  him- 
self, or  the  court  believes,  it  would  influence  his  verdict,  that  he  should  be  rejected. 
The  formation  or  expression  of  an  opinion  of  defendant's  guilt  or  innocence,  from  the 
narrative  of  the  witnesses,  must  appear  affirmatively  from  the  bill  of  exceptions ;  and 
there  must  be  a  deliberate  opinion,  a  mere  impression  on  the  subject  not  disqualifying 
the  jupor.     lb.  ;  State  v.  Ward,  14  A.  673. 
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15.  A  juror's  incompetency  is  not  a  good  ground  for  a  new  trial,  unless  he  have  been 
challenged  before  being  Qworn.  *  Nor  can  such  objection  be  urged  in  arrest  So,  where 
a  jury  has  been  impannelled  without  objection,  defendant  cannot  complain,  that  he  has 
been  tried  by  taUsmen^  allhough  no  law  authorize  the  selection  and  drawing  of  such 
jurors.  And  so  of  an  objection  to  a  juror,  that  he  is  an  alien.  A  prisoner,  who,  by  the 
list  of  jurors  served  on  him,  is  furnished  with  the  means  of  investigating  their  qualifica- 
tions, cannot  take  the  chance  of  a  verdict  in  his  favor,  and,  when  rendered  against  him, 
successfully  attack  it  for  facts  known  to  him  before  the  trial.  7  A.  122 ;  12  A.  679 ;  18 
A.  276 ;  14  A.  461,  673.    Infra,  3),  Nos.  2,  8. 

16.  Each  of  several  defendants  tried  together  has  his  peremptory  challenge.  This  is 
not  a  right  to  select,  but  a  right  to  reject ;  and  one  defendant  cannot  complain  of  chal- 
lenges by  another.     State  v.  Cazeau,  8  A.  114. 

17.  The  act  1846,  No.  139,  authorizing  a  qualified  verdict,  has  not  changed  the  pre- 
existing jurisprudence,  under  which  the  state  could  challenge  a  juror  having  conscien- 
tious scruples  about  capital  punishment  The  act  allows  jurors,  in  certain  cases,  to 
render  a  verdict  in  two  forms ;  if  they  have  conscientious  scruples  against  either,  they 
cannot  carry  into  eifect  the  whole  law,  and  so  do  not  stand  indifferent  between  the  ^tate 
and  the  accused.  Those,  who  are  unwilling  to  inflict  the  punishment  imposed  by  law, 
are  not  good  jurors.     11  A.  81,  283,  535,  685  ;  13  A.  276 ;  14  A.  570. 

18.  Where  a  juror  admits  an  opinion  expressed  and  deliberately  formed  from  hearing 
a  great  deal  about  the  case  in  the  presence  of  the  witnesses,  and  so  decided,  that  it  can- 
not be  changed  by  any  circumstantial  evidence  whatever,  and  whidi  the  juror  feels  to  be 
so  strong,  that  he  twice  states  it  might  bias  his  mind,  though,  by  cross-interrogation  by 
the  state  and  court,  he  be  gradually  led  to  contradict  his  first  answers  as  to  his  bias,  he 
may  be  challenged  for  cause.     St<Ue  v.  Bunker.  1 1  A.  607. 

19.  When  a  juror  is  challenged,  although  the  appointment  of  triers  be  unusual  in  this 
state,  it  should  be  allowed,  if  requested  by  the  prisoner.     lb. 

20.  A  juror,  who,  after  having  been  accepted  by  both  parties,  though  not  yet  sworn, 
voluntarily  states,  he  has  conscientious  scruples  against  the  infiiction  of  capital  punish- 
ment, may  be  rejected  by  the  court.     State  v.  Reeves,  11  A.  685. 

21.  Where  a  juror  states,  he  can  render  an  impartial  verdict,  and  it  is  not  clear  finom 
the  bill,  whether  the  opinion  he  has  formed  and  expressed  be  based  on  rumor,  or  de- 
fendant's statements,  or  both,  both  being  assigned  as  the  grounds  of  his  opinion,  the 
refusal  to  sustain  a  challenge  for  cause  will  be  approved.  The  opinion,  if  Imsed  on 
rumor,  was  not  a  disqualification ;  if  on  defendant's  statements,  it  was  for  the  state  to 
object ;  and  whether  on  one  or  the  other,  or  both,  was  a  question  of  fact  from  whidi,  the 
bill  showing  no  legal  error  in  its  determination,  there  is  no  appeal.  I^ate  v.  Bunger,  14 
A.  461. 

22.  Where,  a  challenge  for  cause  not  being  sustained,  the  prisoner,  to  exclude  the 
juror,  is  driven  to  a  peremptory  challenge,  he  cannot,  unless  he  show  that  his  peremptory' 
challenges  were  thereby  exhausted,  claim  relief  on  appeal.     lb, 

23.  When  a  juror,  whose  opinion  is  based  on  rumor,  states,  that  circumstantial  evi- 
dence, different  from  what  he  has  heard,  could  not  change  it,  but  adds,  he  could  judge 
of  the  case  as,  of  one  of  which  he  had  heard  nothing,  he  is  a  good  juror.  The  purport 
of  the  question  relative  to  circumstantial  evidence  was  misapprehended.  lb.  Infra, 
XVL  (b),  No.  41. 

24.  Merrick,  C.  J.,  with  concurrence  of  Land,  J.,  dissenting.  The  juror,  whose 
opinion,  that  defendant  was  guilty,  was  based  on  his  admissions  and  not  rumor  only,  had 
locked  up  in  his  breast  important  evidence,  and  was  beyond  the  reach  of  t:ross-examina- 
tion.  One,  who  has  formed  an  opinion  from  statements  of  witnesses  or  the  prisoner, 
should  be  excluded,  notwithstanding  his  belief  in  his  capacity  to  render  a  just  verdict 
While  the  juror,  who  thought  circumstantial  evidence,  different  from  what  he  had  heard, 
could  not  change  his  opinion,  should  have  been  also  rejected.     lb. 

25.  It  is,  at  times,  of  the  last  importance  to  the  prisoner  to  husband  his  peremptory 
challenges,  none  of  which  is  he  bound  to  use,  so  long  as  he  has  a  good  challenge  for 
cause.     Any  other  rule  would  embarrass  him.     lb.  et  Id, 

26.  A  juror's  disqualification,  from  conscientious  scruples  against  inflicting  capital 
punishment,  may  be  shown  by  his  own  evidence.  If  he,  when  questioned  thereon,  do 
not  object  to  answer,  the  prisoner  cannot  complain,  that  the  state  has  adduced  the  best 
evidence  on  the  point.  No  odium  attaches  to  such  scruples;  and  the  rule,  requiring  a 
witness's  disqualification  from  atheism  to  appear  aliundey  is  inapplicable.  SiaU  v.  Mul- 
len, 14  A.  570. 
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27.  District  judges  have  discFetionaiy  power  to  overrale  questions  illegal  in  form. 
So,  thej  maj  refuse  to  allow  a  juror  to  be  asked,  whether  he  had  not  formed  or  ex« 
ftf^aed  the  opinion^  from  what  he  had  heard,  that  defendant  was  guilty,  i^ie  v.  Bert' 
nett,  U  A.  651 ;  State  v.  Ward,  lb.  673. 

28.  So,  when  jurors  have  stated,  that  thej  had  neither  formed  nor  expressed  any 
opinioD,  the  court  may  refuse  to  allow  them  to  be  asked,  whether,  if  they  went  into  the 
JDjy-box  in  their  present  state  ai  mind,  they  would  go  there  with  the  belief,  that  de* 
feodant  was  guilty.     lb. 

29.  So,  too^  whether  they  have  determined  the  punishment  to  be  inflicted  on  accused 
if  oonvicted,  where,  for  aught  that  appears,  they  are  without  bias  or  conscientious 
scniples  as  to  capital  punishment  The  question,  i/ai  aU  admissible,  should  be,  whether 
they  had  formed  such  a  deliberate  opinion  as  to  the  punishment,  that  it  could  not  be 
affected  by  the  evidence,     lb. ;  supra.  No.  8. 

30.  A  juror,  who  has  conversed  with  some  of  the  witnesses,  without  knowing  them  to 
be  sttch,  and  whose  slight  opinion  of  defendant's  guilt  is  based  on  rumor,  is  a  good  juror. 
Suae  T.  Ward,  14  A.  678. 

31.  Defendant  cannot  require  the  testimony  of  jurors,  when  examined  on  their  voir 
iirt,  to  be  reduced  to  writing.     lb. 

See  act  18  March,  1856,  No.  188,  supplementary  to  act  1855,  No.  248,  exempting 
firemen,  etc.,  in  certain  cases,  from  serving  as  jurors. 

3)  Calling  and  Swearing  the  Jury ;  Jury  List ;  Service  of  Copy  and  Notice  of  Trial. 

1.  A  verdict  will  not  be  disturbed  for  a  variance  between  the  names  of  the  jurors  who 
tried  the  case,  and  those  on  the  jury  list.     State  v.  Dubord,  2  A.  782. 

2.  An  objection  to  a  juror,  that  his  name  was  not  on  the  jury  list,  should  be  made 
when  he  is  presented  to  be  sworn,  lb, ;  Staie  v.  Price,  6  A.  691.  Infra,  XYIII.  (b), 
N(».4,7, 11. 

3.  Service  of  a  list  of  persons,  a  large  portion  o£  whom  had  been  excused,  or  were  not 
Bonunoned,  or  were  exempted,  and  had  made  known  their  causes  of  exemption,  though  it 
contain,  among  the  rest,  the  names  of  all  who  are  to  serve  on  the  trial,  is  not  a  compU- 
aooe  with  the  letter  or  spirit  of  stat  4  May,  1805,  §  3d,  No.  50.  State  v.  Howell,  3 
A  50. 

i.  The  object  of  the  statute  is  to  enable  the  accused  to  inquire  into  the  character  of  the 
jurors,  and  prepare  his  challenges ;  and  a  list  containing  other  names  than  those  of  the 
jorora  really  to  be  presented,  necessarily  tends  to  embarrass  him  in  preparing  his  chal- 
lenges, and  thus  defeats  the  ends  of  the  law.     lb. ;  State  v.  Alverez,  7  A.  284. 

5.  A  prisoner  does  not  waive  his  right  to  service  of  the  list  two  days  before  his  trial 
by  pleading  without  claiming  it.     lb* 

6.  Defendant's  right  to  a  copy  of  the  jury  list  is  one  which,  created  in  his  interest  and 
for  his  benefit,  he  is  competent  to  waive ;  and  the  right  will  be  considered  as  waived  if 
oot  claimed  before  trial.  So,  when  the  trial  takes  place  within  less  than  two  entire  days 
afler  service  of  the  list,  and  no  proceeding  shows  any  objection  by  defendant,  he  cannot, 
sfier  verdict,  assign  such  defect  as  error.  StcUe  v.  Price,  6  A.  690  ;  State  v.  Jackson, 
12  A.  679  ;  StaU  v.  Fuller,  14  A.  667.  Infra,  XVI.  (b).  No.  16;  Supra,  VII.  Noa, 
13, 15. 

7.  No  law  requires  a  written  notice  of  trial ;  and,  in  the  absence  of  any  rule  of  court 
on  the  sobjecty  an  oral  notice,  on  arraignment,  will  suf&ce.  State  v.  Cassidy,  7  A.  274. 
^pro,  V.  (d),  2),  No.  21. 

8.  Objections  to  the  panel  or  polls  cannot  be  urged,  if  not  made  by  challenge,  when 
the  jury  or  jurors  are  presented  for  trial.  So,  where,  of  a  panel  of  forty-eight  jurors, 
Uvee  have  been  excused,  and  the  prisoner  goes  to  trial  without  objection,  he  cannot 
sAerwards  urge,  that  he  was  not  served  with  a  correct  list.  And  the  same  rule  holds 
when  the  list  served  contains  the  names  of  some  of  the  grand  jurors ;  or,  when,  the 
panel  being  exhausted,  a  special  venire  issues  for  additional  jurors,  of  whom  no  list  is 
lerred.  Soy  too,  where,  of  seventy-two  jurors,  composing  the  list»  nearly  one-third,  in- 
cluding those  improperly  placed  thereon,  are  not  present  at  the  trial,  but  it  does  not  ap- 
pear, that  the  accused  objected  to  proceeding  to  impanel  the  jury  until  several  of  them 
Ittd  been  sworn,  or  that  he  asked  for  attachments  against  those  absent,  any  objection 
to  tbe^  panel  for  insufficiency  or  illegality  will  be  waived,  and  he  cannot  afterwards 
move  for  a  continuance.  7  A.  284;  8  A.  514;  10  A.  748;  14  A.  42.  Supra,  2), 
No.  15. 

9.  Where,  (tf  the  jurors  on  the  list,  some  have  been  excused  for  legal  cause,  and  others 
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• 
are  absent  without  leave,  and  the  panel  is  exhausted,  talesmen  may  be  summoned.   StaU 
V.  White,  7  A.  531. 

10.  Service  of  the  jury  list  is  not  Required  to  be  made  before  arraignment  State  v. 
Holmes,  7  A.  567. 

11.  When  the  fact,  that  the  jury  were  sworn,  can  be  proved,  though  not  shown  by  the 
record,  it  may  be  amended  so  as  to  supply  the  omission ;  and  thus  completed,  it  mxy, 
under  a  eertiorart,  be  laid  before  the  appellate  court    State  v.  Gatesj  9  A*  94. 

12.  Whatever  the  rule  may  be  in  civil  cases,  whenever,  in  criminal  cases,  a  delay  is 
fixed  for  doing  certain  acts,  Sundays,  unless  expressly  included  by  the  statute,  are  to  be 
excluded  in  computing  the  time.     State  v.  Boyle,  9  A.  371.     Time,  No.  9. 

13.  So,  as  act  1805,  §  35,  No.  50,  requires  the  jury  list  in  capital  cases  to  be  delivered 
to  the  accused  at  least  two  entire  days  before  his  trial,  the  two  days  must  be  judicial 
days.     lb. 

14.  Though  no  statute  expressly  require  notice  of  trial  in  criminal  cases,  or  prescribe 
any  form,  the  constitution  and  laws  necessarily  imply  that  it  should  be  given.  Nemo 
inavditus  punitur.  And  proper  service  of  the  copy  of  the  indictment  and  jury  list  is 
to  be  regarded  as  sufficient  notice.  Campbell,  J.,  with  concurrence  of  Buchaitan,  J. 
Jb. 

15.  The  accidental  omission  of  some  names  from  the  jury  list  is  not  a  sufficient  gronnd 
for  a  challenge  to  the  array.     StcUe  v.  BaUerio,  11  A.  81. 

1 6.  The  accidental  insertion  of  the  names  of  three  jurors,  who  had  been  excused,  in  a 
list  of  eighty-two,  could  scarcely  embarrass  a  prisoner  in  his  challenges.  State  v.  Johnr 
Hon,  11  A.  422  ;  State  v.  Kennedy,  lb,  479. 

17.  And  where,  in  such  case,  the  prisoner  knows,  before  trial,  that  the  three  were  ex- 
cused, and  there  is  no  reason  to  suppose  that  he  is  surprised  or  confused,  all  the  jurors, 
who  had  been  summoned,  and  none,  who  had  not  been,  figuring  on  the  list,  he  will  be 
ruled  to  trial.     Act  1845,  §  17,  No.  121 ;  lb. 

18.  The  court  may  commence  at  a  particular  number  on  the  list,  and  call  it  con- 
secutively until  a  jury  be  formed,  or  the  panel  exhausted.  State  v.  Kennedy j  11  A 
479. 

19.  When  the  complaint  is,  that  the  court  refused  to  commence  calling  from  the  head 
of  the  list ;  but  it  is  not  pretended  that  the  jurors  were  not  homines  leyales,  or  that  the 
accused  was  taken  by  surprise,  or  that  he  even  used  his  challenges  to  prevent  men  whom 
he  did  not  know  from  becoming  jurors ;  but,  on  the  contrary,  was  willing,  their  names 
being  placed  in  a  box,  that  they  should  be  determined  by  chance,  the  complaint  will 
not  be  heeded,     lb. 

20.  If  defendant  had  been  surprised,  or  had  exhausted  his  challenges  to  protect  him- 
self against  the  action  of  the  court,  or  it  had  arbitrarily  directed  the  list  to  be  called  in 
an  unusual  manner,  it  would  have  been  different     3. 

21.  The  court  may  refuse  to  allow  the  names  of  the  jurors  to  be  put  in  a  box,  thence 
to  be  drawn  by  the  derk  or  sherifil     lb, 

22.  In  England  the  crown  always  exercised  the  arbitrary  right  of  setting  aside  any  of 
the  jurors  in  the  panel,  until  exhausted.  Such  is  still  the  practice  in  the  federal  courts, 
and  was  so  in  this  state,  until  act  1837,  No.  56,  took  the  power  from  the  state,  and  gave 
it  the  right  to  six  peremptory  challenges,     lb. 

23.  Though  the  act  do  not  so  require,  the  practice  is  almost  universal,  and  ought  not 
unnecessarily  to  be  departed  from,  to  number  the  list,  and,  in  capital  cases,  to  caU  it 
consecutively.     lb. 

24.  When  the  regular  panel  is  exhausted  without  securing  a  single  juror,  the  court 
may,  instanter,  order  a  jury  de  talibus,  and  proceed  with  the  trial.  The  accused  has  no 
right  to  a  service  of  the  list  of  such  jury  or  a  delay  of  two  days  that  it  may  be  made. 
Nor  can  he  object  that  he  may  be  deprived  of  a  change  qf  venue,  the  right  to  which  is 
shown  by  exhausting  two  successive  panels.  Act  1855,  §  3,  No.  243 ;  State  v.  Reeves^ 
11  A.  685  ;  State  v.  Bunger,  14  A.  461 ;  State  v.  BenneU,  lb.  651. 

25.  A  bill  stated  that  no  jury  list  had  been  duly  served ;  and  that  parol  evidence  had 
been  improperly  admitted  to  prove  that  the'list  served  was  made  out  afler  certain  junnrs 
had  been  excused.  The  record  contained  no  list ;  and  the  only  evidence  of  its  service 
was  a  sheriff's  return,  "  that  he  served  on  the  prisoner  a  certified  list  of  the  jury  for  the 
first  week  of  the  venire  facias,  who  were  liable  to  service  as  petit  jurors,"  and  the 
clerk's  parol  testimony,  that  a  list,  made  out  to  the  best  of  his  recollection,  after  certain 
jurors  had  been  excused,  was  delivered  to  the  sheriff;  while,  if  the  whole  venire  were 
served,  which  was  not  pretended,  it  would  have  been  illegal    Held;  the  bill  is  incon- 
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nstent ;  the  objection  to  the  parol  evidence  of  no  practical  effect ;  and,  there  being  no 
complaint  of  an  informal  list,  the  bill  must  be  overruled.     State  v.  Bunger,  14  A.  461. 

26.  Merrick,  C.  J.,  with  concurrence  of  Land,  J.,  dissenting.  Who  the  jurors  were, 
of  whom  a  list  was  served,  does  not  appear  of  record.  We  have  only  the  sheriff's  opin- 
ion, that  thej  were  the  proper  persons  and  the  right  number.  Where  the  formality  of 
the  service  is  not  waived,  it  must  appear  by  record,  not  parol,  evidence.  It  is  not  a 
question  of  fact  to  be  decided  solely  by  the  district  judge,  but  a  requirement  of  law, 
which  may  be  examined  by  the  appellate  court.    Act  1855,  §  17,  No.  121 ;  Jb. 

27.  When,  from  want  of  bystanders,  a  jury  de  taUhus  cannot  be  formed,  jurors  may  be 
summoned,  under  an  oral  onier,  beyond  the  precincts  of  the  court.  The  more  regular 
way  is,  to  enter  an  order,  directing  the  sheriff  to  summon  a  given  number  of  jurors  to 
serve  as  talesmen  in  the  case  named,  and  that  a  venire  issue  to  him  to  summon  them 
forthwith.     State  v.  Bunger^  14  A.  461. 

28.  But  where  they  are  summoned  under  an  oral  order,  the  officers  of  court,  until  the 
eoDtrary  be  shown,  will  be  presumed  to  have  discharged  their  duty.  A  complaint  of 
partiality  is  a  question  of  &ct  for  the  discretion  of  the  district  judge.     lb, 

29.  A  list  headed,  list  of  jurors  drawn  to  serve  for  the  third  and  fourth  weeks  of  the 
term  of  court,  is  sufficient.  Defendant  must  know  from  the  law,  as  well  as  the  Ust  itself, 
that  the  jurors  for  one  week  were  not  to  serve  for  the  other.  State  v.  Wordy  14  A. 
673. 

(f)   Charge;   Suhmiman  of  douse ;   and  Powers  of  the  Jury, 

1.  Where,  at  the  instance  of  defendant's  counsel,  the  judge  in  his  charge  states  his 
opinion  as  to  the  credibility  of  a  witness,  and,  on  the  return  of  the  jury  for  further  in- 
structions, repeats  the  opinion,  defendant  cannot  object.     Slate  v.  Summers^  4  A.  27. 

2.  Where,  after  the  evidence  is  dosed,  the  prosecuting  attorney  states  to  the  judge, 
out  of  the  hearing  of  the  jury,  that  no  case  had  been  made  out,  but  makes  no  offer  to 
discontinue,  and  the  court  communicates  the  opinion  to  the  jury,  they  are  not  to  be 
cbarged  to  acquit  because  of  a  virtual  abandonment  of  the  prosecution.  State  v.  Baileg, 
i  A.  376. 

3.  The  charge  should  be,  that  they  are  bound  to  examine  the  case  and  decide  accord- 
ing to  their  oaths,  without  regard  to  the  opinion  of  the  state  officer.  Without  a  proposi- 
tion on  hia  part,  assented  to  by  the  prisoner,  the  issue  must  necessarily  be  submitted  to 
the  jury ;  and,  when  thus  submitted,  they,  and  not  the  officer,  are  the  judges  of  defend- 
ant's guilt  or  innocence.    lb. 

4  In  his  charge,  the  judge  should  omit  any  strong  expression  of  opinion  as  to  defend- 
ant's guilt  or  innocence,  fie  may,  however,  divest  the  case  of  irrelevant  matter,  and 
sum  up  the  evidence.     State  v.  Chandler,  5  A.  489  ;  State  v.  Green^  7  A.  518. 

5.  Even  though  the  charge  asked  be  an  abstract  principle  of  law  not  applicable  to  the 
fiuis,  yet,  if  the  court  erroneously  state  that  the  principle  is  not  law,  the  verdict  must  be 
avoided.     lb.    Appeal,  IX.  (d).  No.  13. 

6.  Instructions  to  the  jury  must  have  a  material  bearing  on  the  case ;  the  court  cannot 
be  required  to  charge  on  abstract  principles  of  law.  ^ate  v.  Stouderman,  6  A.  286. 
Jury,  UL  No.  8.  • 

7.  It  is  the  judge's  duty  to  explain  what  constitutes  the  crime.  So,  on  an  indictment 
under  the  gambling  act,  he  may  give  his  opinion  as  to  what  constitutes,  under  that  act,  a 
banking-house  and  banking-game.     &ate  v.  Glass,  7  A.  122. 

8.  An  erroneous  illustration  will  not  vitiate  a  correct  charge.  State  v.  JJverez,  7  A. 
284. 

9.  There  is  no  fixed  rule  determining  the  extent  to  which  a  judge  may  express  his 
opinion  of  the  truth  or  weight  of  testimony.  If  he  abuse  the  discretion  reposed  in  him, 
and  undertake  to  dictate  to  the  jury  on  questions  of  fact,  the  vei*dict  will  be  set  aside. 
State  V.  jRoger,  7  A.  382. 

10.  An  opinion  on  the  facts  should  be  given  as  such,  and  not  as  dictation ;  and  the 
jury  should  be  lefl;  to  understand  clearly,  that  they  are  to  decide  the  facts  on  their  own 
view  of  the  evidence.    3. 

11.  Where  nothing  shows  that  the  judge  attempted  unduly  to  bias  the  jury,  or  that  his 
estimate  of  the  evidence  was  not  just;  and  he  expressly  recognized  their  right  to  deter- 
mine the  facts,  the  verdict  wiU  not  be  set  aside,  though  he  had  stated  his  opinion  that  an 
offence  had  been  committed  by  the  prisoner,  but  whether  murder  or  manslaughter  he 
declined  to  say,  and  the  prisoner  had  been  convicted  of  manslaughter.  3.  Act  1855, 
§16,  No  121. 
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12.  A  new  trial  will  not  be  granted,  though,  when  the  jury  returned  without  being 
able  to  agree  afler  a  night's  deliberation,  the  judge,  without  a  request  fix>m  them  or 
counsel,  in  an  elaborate  address  highly  un&vorable  to  the  prisoner,  without,  however, 
expressing  any  opinion  of  his  guilt  or  innocence,  instructed  them  again  on  the  law  and 
evidence,  and  announced  his  inflexible  determination  not  to  discharge  them  until  a  vei> 
diet     StaU  V.  Green^  7  A.  518. 

13.  In  summing  up  the  testimony,  the  court  may  present  its  views  of  conflicting  evi- 
dence, and  advert  to  such  collateral  circumstances  as  bear  on  the  principal  evidence.  i& 

14.  So,  when,  in  summing  up  the  testimony  of  the  different  witnesses,  by  whom,  on 
one  side  or  the  other,  peijury  bad  been  evidently  committed,  the  judge  reflected  in  the 
strongest  language  on  the  character  of  the  prisoner,  which  was  in  evidence,  calling  him 
^  a  desperado^  whose  liberty  W€u  inconnttent  wxth  ike  safety  of  society^  and  whoj  it  wu 
natural  to  suppose,  would  commit  subornation  of  perjury,**  without,  however,  expressing 
an  opinion  of  his  guilt  or  innocence,  a  new  tried  was  refused.    lb, 

15.  Defendant  cannot  complain  of  a  charge,  by  which,  though  erroneous,  he  cannot 
have  been  prejudiced.     State  v.  Oazeau,  8  A.  114 ;  StcUe  v.  .^ette,  6  A.  653. 

16.  A  charge  cannot  be  proved  by  witnesses,  and  an  alleged  error  therein  can  be 
examined  only  by  bill  of  exceptions.  State  ▼•  McQanakanj  9  A.  210.  Bill  op  Ex- 
ception, II.  No.  15. 

17.  Where,  in  a  case  of  felony,  on  the  jurjr's  stating  the  third  time  their  inabUitj  to 
agree,  the  judge  declares  he  must  have  a  verdict  in  the  case,  that  it  is  one  of  a  peculiiir 
character,  and  he  has  reason  to  believe,  that  some  of  the  jury  have  been  tampered  with, 
such  remarks  will  be  considered  as  tending  to  coerce  a  finding  from  improper  motives, 
and  a  new  trial  will  be  awarded.     State  v.  Ladd,  10  A.  271. 

18.  When  no  bill  of  exceptions  is  tendered,  and  the  object  seems  to  be  —  not  to  qualify 
the  charge — ^^but  to  make  counter-explanations  and  objections  in  the  hearing  of  the 
jury,  after  the  cause  is  submitted,  the  court  will  silence  them.  State  v.  BHen,  10  A 
453. 

19.  So  long  as  the  judge  abstains  from  an  opinion  upon,  or  an  allusion  to,  the  facta 
of  the  case  before  him,  he  may,  in  expounding  the  doctrine  of  circumstantial  evidence, 
illustrate  his  views  by  referring  to  reported  cases  and  remarking,  that  they  are  often 
dted  to  frighten  juries  into  verdicts  of  acquittal.     State  v.  Johnson,  10  A.  456. 

20.  Error  will  not  lie  from  the  judge's  refusal  to  allow  counsel  to  state  new  points  in 
the  hearing  of  the  jury,  when  they  come  in  for  fresh  instructions.  State  v.  Maxent,  10 
A.  743. 

21.  Where  defendant,  prosecuted  for  keeping  a  grog-shop  without  a  license,  has  in- 
troduced a  suit  against  him  by  a  municipal  corporation,  for  his  license-tax  and  a  penalty 
imposed  by  its  ordinances,  the  judge  may  comment  on  such  suit,  and  charge  that  its 
institution  was  not  a  license  or  the  recognition  of  one.     StcUe  v.  Prats,  10  A.  785. 

22.  It  is  proper  to  illustrate  the  law  by  supposing  a  state  of  facts  and  to  impress 
jurors  with  their  responsibility  to  the  public,  as  well  as  the  accused ;  but  this  should  be 
done  by  remarks  of  a  general  character,  not  tending  directly  to  induce  a  particular  ver- 
dict    State  V.  Obregon,  10  A.  799. 

23.  A  charge,  in  a  capital  case,  that  an  unqualified  verdict  should  be  found,  if  the  case 
be  clear,  is  tantamount  to  one,  that,  if  found  guilty,  defendant  must  always  be  punishable 
with  death,  which  is  at  direct  variance  with  act  1846,  No*  139,  authorizing  a  verdict 
'^  without  capital  punishment."    Jb. 

24.  The  jury  are  the  judges  of  the  law  as  well  as  the  facts ;  but  not  exactly  in  the 
same  sense.  Under  our  statute,  they  are  the  exclusive  judges  of  the  facts ;  but,  subor- 
dinately,  of  the  law,  as  the  judge  is  "  to  give  them  a  knowl^ge  of  the  law  applicable  to 
the  case."     State  v.  BaUerio,  11  A.  81.    Jury,  III.  No.  14. 

25.  The  jury  may  safely  take  the  law  from  the  judge,  for  if  he  misstate  it  to  defend* 
ant's  prejudice,  the  latter  is  not  without  remedy ;  but  the  error  of  the  jury  is  subject  to 
no  such  revision,     lb. 

26.  After  a  charge  which,  not  excepted  to,  must  be  presumed  legal,  the  court  may 
refuse  to  instruct  the  jury :  **  that  they  are  judges  of  the  law  as  well  as  the  facts  ;  that  the 
judge  is  to  explain  the  law,  and  they  are  bound  to  listen  to,  (xnd  weigh,  suck  expUmatioii 
with  due  care  and  attention^  but  not  to  admit  it  as  conclusive,  should  they  differ  with  him 
in  opinion,**    lb. 

27.  Mebrick,  G.  J.,  dissenting.  The  instructions  should  have  been  given.  They 
are  in  accordance  with  the  common  law  as  understood  in  this  state,  and  in  harmony  with 
the  practice  in  civil  cases.     C.  P.  520 ;  lb. 
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28.  Coansel  are  often  nnwilling  to  prejudice  their  cause  bj  a  seeming  admission  that 
the  charge  is  against  the  accused,  even  when  they  think  it  erroneous.  He  was,  then, 
entitled  to  the  instructions,  without  excepting  to  the  charge  in  other  particulars.  JIk 
etJd. 

29.  A  charge,  that  **  murder  u  of  very  frequent  occurrence  in  the  community^  and  when 
a  ease  u  dearfy  made  out^  there  should  he  an  unquaUfied  verdict^  to  deter  others  from 
erimej"  is  erroneous,  as  calculated  not  only  to  force  an  unqualified  verdict,  but  to  be 
construed  as  an  intimation  of  the  judge's  opinion  of  the  issue.  State  v.  Shieldsy  11  A. 
895. 

30.  A  charge,  that  "  the  jury  are  not  the  judges  of  the  law  and  fact  in  a  criminal  case, 
hut  must  take  the  law  as  laid  down  hy  the  court"  being  absolutely  erroneous,  the  judg- 
ment win  be  reversed.     State  v.  Scotty  11  A.  429. 

31.  In  both  civil  and  criminal  cases,  the  jury  are  judges  of  the  law  and  fact  As  a 
general  rule,  it  is  safe  for  th^n  to  regard  the  court's  exposition  of  the  law  as  conclusive ; 
bat  they  are  not  bound  to  do  so,  and,  in  extreme  cases,  may  disregard  the  judge's  instruc- 
tions.   IL 

32.  On  a  trial  for  murder,  the  judge  in  his  charge  stated,  that  cases  of  murder  had 
become  fearfully  numerous ;  that  juries  had  no  right  to  qualify  their  verdicts,  unless 
there  were  mitigating  circumstances ;  that  a  late  governor  had  pardoned  almost  every 
one,  and  convicts  always  had  hopes,  as  they  had  told  the  judge  himself  on  a  recent  visit 
to  the  penitentiary,  etc.  Beldy  that  the  charge  was  erroneous,  both  as  embracing  inad*- 
missible  matters  of  fact,  and  as  inducing  an  unqualified  verdict.  Acts  1853,  No.  272  ; 
1846,  No.  189 ;  State  v.  Mehin^  11  A.  535. 

33.  A  judge  charges  on  the  facts,  when  he  expresses  an  opinion  of  what  has  been 
proved,  or  assumes  a  given  state  of  facts  as  proved,  and  not  where  he  expresses  his 
opinion  of  the  law  on  a  state  of  things,  whidi  may,  or  may  not,  have  been  established, 
and  on  the  proof  of  which  he  abstains  from  any  opinion.     State  v.  Smithy  11  A.  633. 

34.  The  judge  is  forbidden,  and  so  may  refuse,  to  charge  on  a  matter  of  fact  StcUe 
T.  Lacombcy  12  A.  195. 

35.  Spofpord,  J.,  concurring.  The  object  of  a  charge  is  to  enlighten  jurors,  not  to 
darken  their  understanding.  It  is  a  sufficient  reason  for  refusing  the  instructions,  that, 
as  detailed  in  the  bill,  they  are  unintelligible.     Ih. 

36.  On  a  trial  for  keeping  a  banking-game,  called  ^  keno"  the  judge  cannot  charge, 
that  ^^keno ''  is  a  banking-game,  as  decided  in  a  certain  case,  by  which  the  jury  must  be 
governed.     State  v.  Zenares,  12  A.  226.     Supra,  IX.  (f ),  No.  3. 

37.  The  judge  may  assume  hypothetical  facts,  and  charge  that,  if  the  jury  believe  such 
facts  proved,  they  constitute  a  banking-game.  But  the  jury,  as  sole  judges  of  the  fact, 
under  the  court's  instructions,  have  the  right  to  say,  whether  the  game  proved  violate  the 
statute  or  not,  which  is  a  mixed  question  of  law  and  fact.     Ih. 

38.  Additional  instructions,  desired  after  the  charge,  must  be  prepared  and  submitted 
to  the  court     State  v.  Bogain,  12  A.  264. 

39.  As  the  jury,  on  an  indictment  for  murder,  may  find  a  verdict  of  manslaughter, 
they  should  be  instructed  %n  the  law  of  both,  though  defendant's  sanity  be  at  issuer 
StaU  V.  PaUon^  12  A.  288. 

40.  Where  the  judge,  when  requested  to  charge,  that  the  jury  are  judges  of  the  law 
as  well  as  the  facts,  instructs  them,  that  such  is  the  law  of  the  case,  and  the  state,  as  de«> 
dded  by  the  supreme  court,  though  in  his  opinion  bad  law,  the  verdict  will  not  be 
avoided.     StaU  v.  ScoU,  12  A.  386. 

41.  The  jury  should  not  be  instructed,  that  they  are  judges  of  the  law  and  facts, 
without  seme  explanation  of  the  relative  provinces  of  the  court  and  jury.    Ih. 

42.  They  should  be  instructed,  that  they  are  judges  of  the  facts  exclusively ;  but  the 
law  suborcdnately.  A  charge  is  something  more  than  an  argument  of  counsel,  to  be 
heeded  or  not  by  the  jury,  as  they  see  fit ;  they  are  not  compeUed,  but  expected  to  take 
the  judge's  instructions.  In  so  doing,  no  injuiy  can  follow ;  but  in  not  so  doing,  law 
may  be  overthrown  and  yet  no  remedy  applied.    3. 

43.  K  other  remarks  might,  but  have  not  been  made  by  the  judge,  defendant's  coun- 
sel may  suggest  and  ask  them  to  be  charged.  But  the  omission  to  charge  some  matter 
in  counsel's  mind,  that  might  have  been  useful  to  the  prisoner,  is  no  error.     3. 

44.  Merrick,  C.  J.,  dissenting.  The  charge  was  equivalent  to  an  intimation,  that 
the  decision  of  the  supreme  court  was  not  law  in  the  judge's  opinion.  The  jury  should 
have  been  instructed,  that  they  were  judges  of  the  law  and  the  fact,  without  the  quaUfi- 
catioD  annexed.     Ih. 
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45.  On  a  trial  for  an  assault  by  wilfully  shooting  at  another,  and  with  intent  so  to 
murder,  it  being  proved  that  the  party  assaulted  was  struck,  the  jury  should  not  be 
charged,  ^  tkcU^  though  death  did  not  enwe,  malice  aforethought  wcu  tegaUy  implied  from 
the  ad,  as  though  such  result  had  followed.**  The  charge  implies  an  opinion  of  the  act 
proved.     State  v.  Aftmco,  12  A.  625. 

46.  The  court  may  refuse  a  charge  already  in  substance  given  in  a  less  objectionable 
form.     State  v.  Bunger^  14  A.  461. 

(g)    VerdicL 
\)  In  General, 

1.  In  criminal  proceedings,  the  verdict  need  not  be  signed.  State  v.  Nokaiy  8  R. 
513. 

2.  The  verdict  need  not  be  written  on  the  indictment,  or  signed  by  the  foreman,  bat 
may  be  delivered  oraUy,  in  open  court,  when  it  is  recorded.  State  v.  Moore^  8  R.  518; 
State  V.  Peterson,  2  A.  921.     InfrOy  2),  No.  17. 

d.  A  verdict,  which  the  foreman,  without  consulting  the  other  jurors,  changes  from 
guilty  as  accessory  after  the  fact  to  guilty,  is  thereby  vitiated.     State  v.  Lemf,  5  A.  64. 

4.  A  name  so  badly  spelled  as  to  change  the  sound,  may  affect  an  indictment;  but 
the  prisoner's  name,  misspelled  in  rendering  the  verdict,  does  not  avoid  it,  and  may  be 
rejected  as  surplusage.     State  v.  Florez^  5  A.  429. 

5.  Jurors  cannot  be  interrogated  as  to  the  grounds  of  their  verdict.  The  object  of 
polling  the  jury  is  to  ascertain,  whether  the  verdict,  as  announced  by  the  foreman,  is 
concurred  in  by  all  the  jurors ;  and  the  inquiry  must  be  restricted  to  the  question, "  h 
this  your  verdict  f  "     State  v.  Bogatn,  12  A.  264. 

6.  Where  time  is  not  of  the  essence  of  an  offence,  charged  in  an  indictment  as  of  a 
date  subsequent  to  its  finding,  and  no  objection  is  made  before  the  jurors  are  sworn,  it 
wiU  be  presumed,  that  an  offence,  not  prescribed  and  prior  to  the  in^ctment,  was  proved. 
Act  1855,  §§  17,  18,  No.  123 ;  State  v.  White,  13  A.  573. 

2)  lU  Sufficiency;  Qualification!  and  Confinrmity  to  ihe  Offence  as  Charged. 

1.  On  an  indictment  for  murder,  a  verdict  of  manslaughter  need  not  expressly  nega- 
tive the  murder,  nor  declare  whether  the  manslaughter  be  voluntary  or  involuntary,  in 
punishing  which  the  law  makes  no  difference.  State  v.  Moore,  8  B.  518 ;  State  v.  Peter- 
son, 2  A.  921.  ^ 

2.  On  an  indictment  for  murder,  which  contains  virtually  an  accusation  of  man- 
slaughter, a  verdict  of  *^  guilty  of  manslaughter  in  manner  and  form  as  charged,"  is 
strictly  correct.    lb, 

3.  The  provision  of  stat  1818,  §  1,  No.  66,  that,  on  trials  for  murder,  the  jury  may 
find  the  prisoner  guilty  of  manslaughter,  is  not  inconsistent  with  const.  1812,  art  6,  sec. 
18.     lb. 

4.  A  special  verdict  must  state  all  the  circumstances  which  constitute  the  offence,  to 
enable  the  court  to  render  judgment.  No  defect  in  the  stAement  can  be  supplied  bj 
intendment  or  implication.     J^xte  v.  Ritchie,  3  A.  511. 

5.  So,  where  the  carrying  away  and  disposing  of  a  slave  constitute  no  offence,  unless 
the  owner  be  thereby  deprived  of  his  use  and  benefit,  and  the  verdict  does  not  state  that 
the  carrying  away  was  without  the  owner's  consent,  no  judgment  can  be  rendered.  Ih.; 
State  V.  Benjamin,  7  A.  47. 

6.  A  verdict  so  uncertain,  that  no  judgment  can  be  rendered  on  it,  does  not  operate 
an  acquittal,  and,  if  the  prisoner  be  dischaiged,  is  no  bar  to  another  prosecution  for  the 
same  offence.  In  such  case,  a  venire  facias  de  novo  should  be  awarded,  and  the  ac- 
cused tried  again  on  the  same  or  a  new  indictment  Preston,  J.,  dissenting  in  S^ate 
V.  Stiles,  5  A.  330.     Supra,  XL  Nos.  8,  9. 

7.  Where  a  single  crime  is  charged,  for  which  the  law  inflicts  distinct  penalties,  enough 
must  be  found  to  enable  the  court  to  inflict  each  penalty.    lb.  et  Id. 

8.  Several  offences,  created  by  different  statutes,  cannot  be  included  in  one  count 
But,  when  the  crime,  prohibited  by  one  statute,  exceeds  and  includes  that  prohibited  by 
the  other,  the  greater  crime,  charged  in  a  single  count,  embraces  the  lesser,  of  which, 
therefore,  the  accused  may  be  convicted  under  the  count  State  v.  Stoudemum,  6  A. 
286.     Supra,  XIL  (b),  No.  19. 

9.  Thus ;  an  indictment  for  an  assault  with  intent  to  murder  sustains  a  verdict  of  an 
assault  with  intent  to  kill.    Jb. 
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10.  Where  the  jury  find  a  verdict  of  guiltj  withoat  capital  punishment,  bat  recom- 
mend the  prisoner  to  Uie  mercy  of  the  court,  because  not  prepared  for  trial,  and  add,  at 
the  suggestion  of  the  court,  that  they  intend  no  censure  of  its  action,  the  surplusage 
will  not  vitiate  the  finding.  VtHe  per  iniUile  non  vitialur.  State  v.  Bradleyy  6  A. 
556. 

11.  The  charge  of  ^  inflicting  a  wound  less  than  mayhem  "  is  not  necessarily  included 
in  a  charge  of  shooting  with  a  dangerous  weapon  with  intent  to  kiU  and  murder.  State 
T.  Pratt,  10  A,  191. 

12.  So,  a  party  indicted  for  assaulting  and  shooting  A  with  a  dangerous  weapon,  with 
iDtent  to  kill  and  murder,  cannot  be  found  guilty  by  a  special  verdict  of  an  assault  on  A 
with  a  dangerous  weapon  and  inflicting  a  wound  less  than  mayhem.     Ih. 

13.  A  special  verdict,  not  responsive  to  the  charge,  will  not  authorize  a  judgment. 
Ih.;  State  v.  Heas,  10  A.  195. 

14»  Where  an  indictment  for  murder  omits  in  its  conclusion  the  charge  of  malice,  a 
verdict  of  ^  guilty  with  premeditation "  neither  convicts  nor  acquits  of  manslaughter. 
A  verdict  simply  of  ''guilty"  would  have  been  a  conviction ;  and  there  is  no  acquittal, 
as,  though  the  indictment  be  valid  as  a  charge  of  manslaughter,  the  jury  have  not  passed 
on  that  issue.     Staie  v.  Heas,  10  A.  195. 

15.  Although  a  verdict  of  ^  guilty  without  capital  punishment,"  on  a  charge  for  a 
crime  punishable  with  death,  be  equivalent  to  a  verdict  of ''  not  guilty,"  yet  such  a  quali- 
fication is  good  under  act  1855,  §  25,  No.  121.     State  v.  Bohfriechi,  12  A.  382. 

16.  On  an  indictment  for  embezzlement,  a  verdict  for  a  breach  of  trust  is  not  respon- 
nve,  and  must  be  set  aside,  and  the  case  remanded.     State  v.  Beannals,  14  A.  278. 

17.  Nor  will  it  matter,  that  such  a  verdict,  indorsed  on  the  indictment,  is,  as  recorded, 
responsive  to  the  charge.  The  verdict  found  is  that  indorsed  on  the  indictment ;  not 
that  recorded  on  the  minutes*  Such  a  case  is  not  covered  by  act  1855,  §  10,  No.  123. 
Ik    Suproy  1),  No.  2. 

S)  liM  Avoidance;  SeparationandMUconduetof  the  Jury. 

1.  In  capital  cases,  a  jury  should  not  be  permitted  to  separate  after  they  have  been 
fiwom,  whether  the  prisoner  consent  or  not ;  the  practice  is  to  keep  them  in  charge  of  a 
Bwom  officer  as  long  as  the  trial  lasts.  In  cases  not  capital,  the  court  may,  in  its  discre- 
tion, permit  them  to  separate  before,  but  not  after,  the  charge.  8  R.  554 ;  4  A.  434 ; 
5  A  398;  11  A.  288  ;  12  A.  710. 

2.  In  cases  not  capital,  misconduct  of  the  jury,  where  they  have  been  permitted  to 
fieparate,  will  vitiate  their  verdict ;  in  capital  cases,  where  they  have»  separated,  miscon- 
duct and  abuse  will  always  be  presumed,  and  a  new  trial  ordered.  3.  [^But  in  the 
ca$e  of  State  v.  Brette,  6  A.  653,  Preston,  J.,  said,  that  the  court  would  require  indies 
puUAle  evidence  of  a  eeparation  which  would  produce  effect  before  affording  relief  <m  this 
ground.    See  opinion  of  same  judge  in  State  v.  Price,  6  A.  691.] 

3.  Where  the  juiy  are  put  in  charge  of  a  sheriff  or  his  deputy,  it  is  not  necessary  that 
ttther  should  be  specially  sworn  to  keep  them  together,  and  not  to  speak  to  them  except 
to  ask,  if  they  be  agreed,  nor  to  permit  others  to  speak  to  them.  State  v.  Kennedy.  8 
R.  590. 

4.  The  duty  of  the  sheriff,  or  his  deputy,  in  such  case,  is  an  oflicial  one,  which  they 
have  been  already  sworn  to  perform ;  no  additional  oath  is  necessary.     Ih. 

5.  A  new  trial  will  not  be  granted,  in  a  prosecution  for  murder,  because  the  jury  have 
been  permitted  to  communicate  with  other  persons,  where  they  were  kept  together  in 
apartments  provided  for  their  use  during  the  adjournment  of  court,  and  the  few  words 
exchanged  with  such  persons  were  with  sworn  officers  of  the  court,  brought  unavoidably 
b  contact  with  them,  and  did  not  relate  to  the  trial,  and  were  not  of  a  character  to  pro- 
dnoe  the  slightest  effect  on  their  decision.    Ih, 

6.  Jurors  cannot  be  heard  as  witnesses  to  impeach  their  own  verdicts.  The  court 
must  derive  its  knowledge  of  their  misconduct  from  some  other  source  than  the  jurors 
themselves.    3  A.  435 ;  6  A.  653.    Jurt,  IY.  (c),  Nos.  3,  15,  et  aL 

7.  A  verdict  wiU  not  be  set  aside  because  the  jury,  while  deliberating,  conversed  with 
a  deputy  sheriff  who  sat  at  the  same  table  with  them  at  supper,  where  they  were  kept 
together  during  the  adjournment  of  court,  and  the  conversation  did  not  relate  to  the  trial, 
and  could  not  have  affected  their  decision.     State  v.  Summers,  4  A.  27. 

8.  Where  jurors  have  not  separated,  their  verdict  will  not  be  set  aside  unless  the  ir- 
regularity comphfcined  of  tended  to  influence  their  deliberations.  The  mere  presence  of 
an  officer  could  have  no  influence  on  them.    i&. 
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9.  A  jury,  kept  together  daring  the  a^joarament  of  oourt,  are  entitled  to  neoeasary 
refreshments,  if  furnished  at  their  own  expense.     Ih. 

10.  When  an  affidavit,  the  contents  of  which  have  been  stated  bj  a  witness,  is  im- 
properly taken  out  by  the  jury,  bat,  the  irregularity  being  discovered  a  moment  after- 
waixi,  is  corrected  a  long  time  before  their  verdict,  and  they  are  told  to  exclude  from 
consideration  everything  but  what  has  been  submitted  as  evidence,  the  verdict  will  be 
good.     State  v.  Bradley,  6  A.  556.    Juby,  IV.  (c).  No.  8. 

11.  A  separation,  to  invalidate  a  verdict,  should  be  of  a  character  to  influence  it; 
the  rule  does  not  reach  such  temporary  separations  as  may  be  reasonab^  anticipated 
or  must  necessarily  occur  in  tl^e  course  of  a  protracted  tnaL  Stale  v.  Tucker^  10  A 
501. 

12.  After  the  charge,  a  just  protection  of  the  prisoner's  rights  and  those  of  the  state 
forbids  a  separation.  Nor  can  it  be  authorized  by  his  consent  or  that  of  his  eouDsel, 
which  a  fear  to  prejudice  the  jury  by  its  refusal  might  extort.  The  reason  of  the  role, 
and  so  the  rule  itself,  applies  to  cases  not  capital  as  well  as  those  which  are.  StaU  v. 
Popuhu,  12  A.  710; 

13.  Where,  from  the  quantity  of  spirituous  liquors  supplied  to  jurors,  it  is  possible,  that 
one  or  more  of  them  was  not  in  possession  of  that  unclouded  intellect  the  prisoner  has  a 
right  to  demand,  he  is  entitled  [in  a  capital  c€ue'\  to  a  new  trial.  Mehbick,  C.  J.,  with 
concurrence  of  Cole,  J.,  dissenting  in  State  v.  AtuMtto,  18  A.  45. 

14.  The  safer  rule  is,  to  exclude  spirituous  liquors  entirely  from  the  jury  in  capital 
cases.  The  rule  has  the  merit  of  relieving  the  court  from  deciding,  wheUier  the  quan- 
tity of  liquor  a  juror  has  drunk,  in  reference  to  his  constitution  and  habits,  be  immoderate 
or  not.     lb.  et  IcL 

XIV.  Op  Netv  Trials. 

1.  New  trials  may  be  granted  m  criminal  prosecutions.  State  v.  Chariot,  8  R.  529 ; 
State  V.  George,  lb»  535 ;  State  v.  Hamthy,  Ih.  588. 

2.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence,  if  ir- 
relevant or  unimportant,  or  if  the  prisoner  must  have  been  aware  of  its  existence  before 
the  trial,  and  was  guilty  of  gross  negligence  in  not  procuring  it  State  v.  Chariot^  8  B. 
529 ;  State  v.  Bradley,  6  A.  555. 

8.  Evidence  discovered  since  the  trial,  having  no  tendency  to  disprove  the  main  fiict 
found,  that  the  accused  was  guilty  of  larceny  within  twelve  months  before  the  indict- 
ment, does  not  authorize  a  new  trial.     State  n,  Clark,  8  R.  533. 

4.  A  new  trial,  improperly  refused  by  the  lower  court,  will  be  ordered  by  the  court  of 
errors  and  appeals.     State  v.  George,  8  R.  535.     Infra,  XVL  (c),  Nos.  1,  6. 

5.  A  motion  for  a  new  trial,  on  the  ground  of  the  discovery  of  an  important  witness 
since  the  trial,  if  his  name  be  not  disclosed  in  the  affidavit,  must  be  overraled.  State  v. 
Lennon,  8  R.  543. 

6.  In  applications  for  a  new  trial,  on  the  ground  of  newly  discovered  evidence,  it  most 
be  shown,  that  there  has  been  reasonable  diligence  to  procare  it ;  that  it  has  been  dis- 
covered since  the  trial,  is  material,  and  would  probably  produce  a  different  verdict,  if  a 
new  trial  were  granted.     State  v.  Hamsby,  8  R.  554 ;  Slate  v.  Kennedy,  lb.  590. 

7.  The  effect  of  a  new  trial  is  merely  to  grant  a  rehearing  of  the  case  before  another 
jury,  with  as  little  prejudice  to  either  party  as  if  it  had  never  been  heard  before..  No 
advantage  is  to  be  taken  of  the  former  verdict  on  the  one  side,  or  the  order  awarding  a 
new  trial  on  the  other.     State  v.  Bomsby,  8  R.  583. 

8.  A  new  trial  is  never  granted  after  acquittal  on  a  fair  trial,  though  the  verdict  were 
against  the  evidence  or  on  the  judge's  misdirection.     State  v.  Upton,  5  A.  438. 

9.  The  supreme  court  will  not  interfere  with  the  discretion  of  the  district  court  in 
refusing  a  new  trial,  because  testimony,  merely  cumulative,  has  been  since  discovered. 
To  obtain  a  new  trial,  the  evidence  should  be  such,  that  it  ought  to  produce,  on  another 
trial,  an  opposite  result  on  the  merits.  State  v.  Jloerez,  7  A.  284 ;  State  v.  Brette^  6  A. 
652. 

10.  When  a  party,  indicted  for  murder,  is  convicted  of  manslaughter  and  a  new  trial 
is  granted,  he  will  be  presumed  to  have  been  tried  the  second  time  for  the  latter  ofience, 
no  plea  of  autrefois  acquit  or  aiiitrefoie  convict  being  interposed.  State  v.  Johtuon,  10 
A.  456. 

11.  The  accused  is  entitled  to  a  reasonable  time  to  move  for  a  new  triaL  Slat4  v. 
Gardner,  10  A.  25.    Infra,  XV.  No.  8. 
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12.  The  actkm  of  the  diatrict  court,  on  motions  for  new  trials,  cannot  be  reviewed  on 
appeal,  unless  an  unmixed  question  of  law  be  presented.     State  v.  Bass,  1 1  A.  478. 

13.  When  the  accused  had  sufficient  time  to  file  all  his  grounds  for  a  new  trial,  the 
refusal  of  the  lower  court,  which  may  have  thought  delay  his  only  object,  to  allow  an 
additional  point  to  be  added  on  the  trial,  and  to  receive  evidence  thereon,  will  be  ap- 
proved.   &aie  V.  Nolan,  18  A.  276. 

14.  For  irregularity  in  the  conduct  of  the  jury  as  a  ground  for  a  new  trial,  see  Supra, 
XHL  (g),  8). 

15.  A  new  trial  wiU  not  he  granted  for  matters  which  the  accused,  not  having  availed 
kinudf  thereof  at  the  proper  Hme,  must  be  considered  as  having  waived.  Supra,  VII. 
Nos.  11, 15 ;  XIIL  (e),  2)  ;  3). 

16.  Mis  the  judge* s  duty  to  grant  a  new  trial,  if  the  verdict  he  against  law  and  evi- 
dmee.    Infra,  XVL  (b).  No.  40. 

17.  As  to  when  a  new  tried  wiU  he  granted  hy  the  supreme  court  for  an  improper 
eharffe  hy  the  inferior  judge,  or  his  refusal  to  grant  a  continuance,  see  Infra,  XVI.  (c)  ; 
5iipra,  Xni.  (c)  ;  (f). 

XV.  Of  the  Motion  in  Abrest  op  Judgment. 

1.  An  objection  for  want  of  qualification  in  some  of  the  grand  jurors,  by  whom  the 
Inll  has  been  found,  is  inadmissible  on  a  motion  in  arrest,  where  the  party  is  confined  to 
matters  patent  of  record.     State  v.  Noktn,  8  R.  513.    Supra,  VII.  No.  3. 

2.  Nor  will  a  demurrer  by  the  state  to  a  motion  on  such  ground,  though  amounting  to 
its  admission,  obviate  the  objection  that  the  error  is  not  apparent  of  record.     Ih. 

3.  What  might  be  good  on  a  motion  for  a  new  trial,  might  be  inadmissible  on  one  in 
arrest.  In  the  latter,  the  party  is  confined  to  matters  of  record,  and  cannot  seek  matter 
ditinde  to  impeach  the  proceedings.     Ih. ;  State  v.  Turner,  6  A.  810. 

4.*  Judgment  will  not  be  arrested  because  neither  the  place  where  the  court  was  held, 
nor  the  name  of  the  judge  who  presided  when  the  indictment  was  found,  nor  the  names 
or  number  of  the  grand  jurors  finding  it,  are  set  out  in  the  caption,  where  the  schedule 
in  the  record  sets  forth  these  facts.     State  v.  Peterson,  2  A.  921. 

5.  Everything  essential  to  the  punishment  of  a  party  convicted  must  be  found  by  a 
JQiy,  and  appear  of  record;  otherwise  the  law  does  not  authorize  sentence,  and  judgment 
mast  be  arrested.     State  v.  Foster,  7  A.  255. 

6.  So,  when  a  party  convicted  would  be  protected  by  the  statute  of  limitations,  unless 
he  had  absconded,  and  the  indictment  contains  no  averment  to  that  effect,  the  state  can- 
not, on  a  motion  in  arrest,  show  by  the  governor's  proclamation  or  otherwise,  that  such 
was  the  case.  The  allegation  should  have  been  made,  and  the  fact  proved  to  support 
the  verdict    3.     Supra,  IX.  (g>,  2),  Nos.  12,  18. 

7.  As  a  general  rule,  whatever  is  alleged  in  arrest,  must  be  such  matter  as  would 
have  been  sufficient  on  demurrer.    State  v.  Gates,  9  A.  94. 

8.  The  accused  is  entitled  to  a  reasonable  time  to  move  in  arrest.  To  refuse  a  rea- 
sonable time  for  the  exercise  of  a  right  is  a  denial  of  the  right  itself.  Nor  is  there  any- 
thing in  act  1882,  No.  69,  adverse  to  this,  in  the  case  of  selling  spirituous  liquor  to 
filares.    Slate  y.  Gardner,  10  A.  25. 

^.  When  judgment  is  arrested  and  the  sentence  set  aside,  the  prisoner  will  be  dis- 
charged.    J^aie  V.  Pratt,  10  A.  191 ;  J^aU  v.  Nicholson,  14  A.  785. 

10.  Where,  on  an  indictment  for  murder,  after  a  verdict  of  "  guilty  with  premedita- 
tion," judgment  is  arrested,  as  on  a  charge  for  murder,  for  want  of  a  formal  conclusion  ; 
and  as  on  a  charge  of  manslaughter,  for  want  of  a  responsive  verdict ;  still,  as  the  pris- 
oner is  to  be  presumed  guilty,  and,  as  he  has  not  been  in  jeopardy  of  life  or  limb,  he 
vill  be  detained  until  the  next  session  of  the  grand  jury,  to  answer  to  a  new  bill.  State 
V.  ffeas,  10  A.  195. 

11.  And  so,  where  judgment  is  arrested,  because  the  indictment  is  defective  in  not 
describing  with  legal  certainty  the  property  embezzled.     State  v.  Edson,  10  A.  229. 

12.  When  judgment  is  arrested  because  the  indictment  does  not  describe  the  offence 
with  legal  certainty,  the  right  to  a  further  prosecution  under  a  valid  indictment  will  be 
reserved.     State  v.  Delemo,  11  A.  648. 

13.  Where  there  is  no  pretence,  that  the  prisoner  has  become  insane  since  the  trial, 
and  his  sanity  at  that  time  was  passed  upon  as  a  question  of  fact,  a  motion  for  an  in- 
qaisition  of  lunacy  comes  too  late  and  will  be  disallowed.  State  v.  Patton,  12  A.  288  ; 
State  V.  Ifaate^  14  A.  79. 
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14.  The  act  1855,  §  18,  No.  123,  which  requires  formal  objections  to  an  indictment  to 
be  taken  before  the  jury  are  sworn,  does  not  apply  to  matters  of  substance  essential  to 
the  very  existence  of  the  offence.  Such  objections  may  be  made  as  formerly;  and  the 
proper  mode  is  by  motion  in  arrest.  State  v.  NichoUon^  14  A.  785.  Supra,  YL  (g), 
No.  3 ;  IX.  (e).  No.  6 ;  (k),  2),  No.  8. 

15.  Whether  the  statute,  requiring  a  challenge  to  the  array  to  be  made  the  first  daj 
of  the  term,  be  applicable  to  the  parish  of  Orleans  or  not,  stUl  judgment  cannot  be  ar- 
rested for  informality  in  drawing  and  impanelling  the  grand  jury  in  that  parish.  Nor 
will  it  matter,  that  the  defect  is  patent  of  record ;  this  alone  does  not  authorize  an  arrest 
of  judgment,  which  is  granted  for  intrinsic  causes,  and  not  a  defect,  which,  like  thai 
urged,  is  one,  not  of  substance,  but  form.     State  v.  Swifty  14  A.  827. 

XVI.  Of  the  Appeal  ;  Bills  of  Exception  ;  and  Assionmbnt  of  Ebbor. 

(a)  In  GeneraL 

1.  A  decision  on  matters  of  a  criminal  or  political  nature  was  not  examinable  in  the 
supreme  court,  under  const  1812.     Ifyde  v.JisnkinSy  6  L.  436. 

2.  When  an  act  creating  an  offence  is  repealed,  even  after  judgment  in  the  inferior 
court,  the  judgment  must  be  reversed  if  it  have  not  been  affirmed  before  the  repeal. 
Otherwise,  when  the  remedy  only  is  changed.  State  v.  Johfuotij  12  L.  547.  Mbbbiok, 
C.  J.,  dissenting  in  State  v.  At^,  12  A.  805.  ^frOj  (b),  No.  39.  Courts,  IL  (a), 
Nos.  1,  2.     Laws,  111.  (a),  Nos.  8,  14,  22. 

3.  The  supreme  court  having  repeatedly  declined  to  assume  criminal  jurisdiction,  for 
which  the  legislature  has  made  no  provision,  the  question  can  no  longer  be  considered  as 
open.  State  v.  WtlUams,  7  R.  252.  [^Tkis  decision  woe  made  under  canst.  1812, pior 
to  act  6  April,  1843,  creating  a  court  of  errors  and  appealsJ] 

4.  Where  proceedings  for  introducing  slaves  into  this  state  contrary  to  act  29  Janoiuy, 
1817,  No.  10,  are  by  indictment,  no  appeal  will  lie  from  a  sentence  on  a  verdict  forfeiting 
the  slaves,  and  condemning  the  offender  to  pay  the  statutory  fine  and  costs,  and  to  stand 
committed  until  they  be  paid.    lb. 

5.  The  Stat  6  April,  1843,  §  2,  No.  98,  authorizes  an  appeal  by  the  state  from  a 
judgment  quashing  an  indictment  for  an  assault  with  a  dangei#us  weapon,  and  with  in- 
tent to  kill.     State  v.  Jones,  8  R.  573 ;  StaU  v.  Jfood,  6  A.  179. 

6.  That  statute  does  not  violate  any  provision  of  const.  1812,  and  is  not  inconsistent 
with  either  the  first  or  fourth  sections  of  its  fourth  article.    lb. 

7.  The  court  established  by  that  act,  though  a  court  of  the  last  resort,  is  not  a  tiqfrem 
court  within  meaning  of  const.  1812,  art.  4,  sec  1.  The  term  supreme,  as  there  used, 
designates  independence  of  any  legislative  control.    lb. 

8.  On  a  trial  for  murder,  the  court,  by  an  error  of  law,  refused  a  continuance  to  prove 
certain  facts,  the  extreme  legal  effect  of  which  would  have  been  to  reduce  the  offence  to 
manslaughter,  of  which  having  been  convicted  defendant  appealed.  Held,  that  the  case 
stood  substantially  as  if  the  prosecution  had  been  originally  for  manslaughter ;  and,  as  the 
verdict  had  neutralized  the  error  to  defendant's  prejudice  by  giving  him  the  fiill  benefit  of 
the  legal  effect  of  the  facts  excluded,  the  case  could  not  be  remanded,  because  those  facts 
might,  when  proved,  illegally  produce  a  complete  acquittal.     State  v.  3rette,  6  A  659. 

9.  Defendant  who,  by  electing  to  be  tried  by  the  court  rather  than  a  jury,  is  unable 
to  present  on  appeal  questions  which,  by  a  jury  trial,  he  might  have  presented,  cannot  be 
relieved.     State  v.  Porte,  9  A.  105. 

10.  A  court  of  error  cannot  reverse  a  judgment,  except  on  a  clear  showing — not 
merely  of  error  —  but  of  error  to  the  prisoner's  prejudice.  State  v.  Kennedy,  U  A. 
479.    Appeal,  IX.  (a).  No.  17. 

11.  Thus ;  mere  irregularity  in  the  manner  of  calling  a  jury  is  no  ground  of  reversal, 
unless  some  prejudice  thereby  to  the  prisoner  be  shown.    lb. 

12.  Depositions  of  witnesses  are  no  part  of  the  transcript,  and  their  insertion  is  im- 
proper.    State  V.  Lacombe,  12  A.  195. 

13.  Where  an  indictment  for  an  offence,  punishable  with  death  or  imprisonment  at 
hard  labor,  is  quashed  before  trial,  or  held  bad  on  demurrer,  the  state  can  appeal  Kf 
after  an  indictment  is  quashed,  a  new  one  can  be  preferred,  it  can,  when  quashed  erro- 
neously, be  reinstated  before  a  trial  on  the  merits  with  no  greater  danger  to  the  prisoner. 
Const.  1845,  art.  63 ;  const  1852,  art  62 ;  act  6  April,  1843,  No.  93  ;  12  A.  390 ;  7  A  40 ; 
10  A.  207  ;  12  A.  431. 

14.  The  state  may  appeal   from  a  judgment,  quashing  an  information  for  man- 
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slaughter  on  the  ground  that,  an  indictment  for  the  same  offence  having  been  ignored 
the  same  term,  the  order  to  spread  the  information  on  the  minutes  was  erroneous.  State 
T.  Ro9$,  14  A.  364. 

15.  Appeals  by  the  state  were  sustained  by  the  court  of  errors  under  act  1843,  No. 
93,  and  by  the  supreme  court,  under  const  1845.  The  identity  of  the  provisions  of 
const.  1852  shows  that  they  were  intended  to  receive  the  same  construction.  A  party  has 
not  been  in  jeopardy  of  life  or  limb,  when  the  indictment  or  information  has  been  quashed 
before  his  trial.  The  state  has  the  same  right  of  appeal  as  a  private  individual,  lb. 
Constitution,  II.  (a),  No.  8.     Courts,  n.  (c),  No.  21. 

16.  Land,  J.,  dissenting.  There  can  be  no  indictment,  unless  found  by  the  grand 
jory ;  no  information,  unless  sanctioned  by  the  court.  In  the  case  at  bar,  the  grand  jury 
refused  to  find  the  indictment ;  the  court,-to  sanction  the  information.  The  refusal  in 
both  cases  necessarily  involves  a  consideration  of  facts,  of  which  this  court  has  no  juris- 
diction. In  neither  case,  then,  can  the  refusal  be  revised,  and  the  appeal  should  be  dis- 
missed.   Ih* 

17.  Whenever  an  c^ppeaL,  in  which  the  state  is  concerned^  is  made  retwnaMe  in  New 
Orleans^  it  is  the  dtUy  of  the  district  attorney  to  give  written  notice  thereof y  and  of  the 
rttftm  day^  to  the  attomey-generaly  who  is  also  to  be  furnished  with  a  brief  statement  of 
the  points  and  authorities  in  each  case  so  appealed.    Act  19  March,  1857,  No.  184. 

See  Suproj  V.  (a),  No.  2 ;  (c),  3),  No.  1.    Appeal,  I.  (i) ;  II.  (c),  No.  25. 

(b)  Modes  of  Presenting  Questions  of  Law ;  Necessity  and  Requisites  of  the  BiU  or 

Assignment;  and  Assignable  Errors, 

1.  To  enable  the  court  of  errors  and  appeals  (act  6  April,  1843,  No.  93)  to  grant 
relief  on  matters  confided  to  the  discretion  of  the  lower  court,  a  case  must  be  stated  and 
embodied  in  the  bill,  that  the  error  of  the  decision  may  be  ascertained,  unless  apparent 
of  record.  &aU  v.  C9iarlot,  8  B.  529 ;  State  v.  Adams^  lb.  571.  Appeal,  IX.  (b), 
No.  20. 

2.  Where  the  record  furnishes  no  means  of  judging  of  the  relevancy  or  importance  of 
testimony,  to  obtain  which  a  continuance  was  asked  but  refused,  the  judgment  will  not  be 
disturbed.    lb. 

3.  Where  the  record,  whether  the  proceeding  relate  to  a  free  person  or  a  slave,  con- 
tains neither  bill  of  exceptions,  nor  assignment  of  errors  apparent  of  record,  the  case 
cannot  be  examined.  Stat.  6  April,  1843,  §  2  ;  8  R.  553,  571 ;  11  A.  192  ;  infra,  Nob. 
34,37. 

4.  The  appellate  jurisdiction  being  confined,  const  1845,  art.  63,  to  questions  of  law 
tdene,  the  judge  below  is  not  bound  in  any  case  to  make  a  statement  of  facts.  The  ques- 
tions must  be  presented  by  bills  of  exception  or  assignments  of  error.  2  A.  837,  838  ; 
3  A.  497.    Appeal,  VIII.  (a).  No.  22. 

5.  The  Stat.  30  May,  1846,  §^,  No.  125,  which  provides  that,  in  certain  criminal 
cases,  an  appeal  may  be  taken  by  the  accused,  returnable  to  the  supreme  court  as  in 
civil  cases,  does  not  alter  in  any  respect  the  method  of  trial  or  rules  of  proceeding 
bek>w,  merely  providing  for  bringing  the  case  up  by  appeal,  in  contradistinction  to  the 
prtKeeding  by  writ  of  error,    lb. 

6.  All  the  facts  material  to  determine  whether  the  decision  of  the  judge  below  were 
vithin  his  legal  discretion,  must  appear  from  the  bill.     State  v.  Brotvn,  4  A.  505. 

7.  To  support  an  assignment  of  errors,  the  errors  assigned  must  appear  of  record. 
State  T.  FretweU,  5  A.  24. 

8.  A  bill  should  be  presented  at  the  trial,  or  the  point  be  then  expressly  reserved  and 
noted,  and  after  the  trial  embodied  in  a  bill  without  unnecessary  delay,  while  the  facts 
are  fresh  in  the  memory  of  both  the  judge  and  counsel.  A  bill  to  a  proceeding  during 
a  trial  which  took  place  27th  June,  but  not  presented  until  28th  July  following,  cannot 
be  considered.    Slate  v.  Romero^  5  A.  24.    Evidence,  V.  (b).  No.  13. 

9.  Such  allegations  as  that  the  whole  proceedings  are  "•  informal,  illegal,  and  insuffi- 
cient," are  too  general  to  be  noticed  by  the  court.     State  v.  Shaw^  5  A.  342. 

10.  When  the  record  of  the  drawing  of  the  jurors,  which  is  objected  to,  is  not  annexed 
to  the  blU,  nor  copied  into  the  transcript,  the  court  cannot  notice  it.    lb. 

11.  The  only  remedy  contemplated,  in  taking  a  bill  of  exceptions  to  an  erroneous 
diarge,  is  to  obtain  a  new  trial.   State  v.  Upton,  5  A.  438. 

12.  Where  a  joint  bill  is  taken  to  the  admission  of  confessions  made  by  one  of  the 
parties  but  tl^e  ptiiier  party  does  not  specially  except  to  them  as  evidence  against  him-' 
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self,  it  will  be  presumed  tbat  the  jury  were  instructed,  tbat  such  oonfessions  were 
evidence  only  against  the  party  making  them.     State  v.  HaveHn,  6  A.  169. 

13.  A  bill  should  show,  that  the  charge  required  has  a  precise  application  to  the  case 
on  trial.     State  v.  Stauderman,  6  A.  286. 

14.  The  bill  must  be  precise  and  explicit ;  it  cannot  be  aided  by  inference ;  in  any 
matter,  omitted  or  not  specifically  stated,  the  presumption  is  that  no  error  has  been  com- 
mitted. To  determine  whether  a  decision  of  the  judge  in  the  first  instance  be  within  the 
legal  discretion  vested  in  him,  or,  if  within  his  discretion,  whether  that  discretion  have 
been  wisely  exercised,  the  party,  taking  the  bill,  must  spread  on  its  face  or  the  reoord 
every  particular  to  enable  the  appellate  court  to  say  that  the  coort  below  erred.  6  A 
420,  651 ;  11  A.  283,  430 ;  12  A.  679  ;  14  A.  461. 

15.  There  must  be  an  essential  defect  in  the  prosecution,  which  could  not  be  waived, 
to  induce  the  appellate  court  to  notice  it,  where  the  lower  court  has  not,  because  no 
objection  was  made  at  the  proper  time.     State  v.  Benjamin^  7  A.  47. 

16.  So,  where  an  order  to  serve  the  jury  list  before  trial  is  made,  service  need  not 
appear  affirmatively,  but  will  be  presumed  either  to  have  been  made  or  waived  where 
no  objection  at  any  stage  of  the  proceedings  below  is  shown.  lb,  Supra^  XIIL  (e),  3), 
No.  6. 

17.  The  rule,  that  what  Is  alleged  in  arrest  must  have  been  sufficient  on  demurrer, 
cannot  exclude,  af^er  judgment,  an  assignment  of  error  for  reversal,  based  on  matters  of 
record,  which  must  contain,  in  substance  at  least,  a  statement  of  the  whole  proceedings. 
State  V.  Gatee,  9  A.  94. 

18.  The  record  should  show,  that  the  jurors  who  tried  the  issue  were  sworn  ;  nor  will 
the  omission  be  supplied  by  the  presumption,  omnia  rite  actcu    lb. 

19.  An  appeal  lies  from  a  judgment,  overruling  a  motion  for  a  continuance  because  a 
copy  of  the  indictment  and  jury  list  had  not  been  served  two  entire  judicial  days  before 
trial.  Such  ground  need  not  be  specially  stated  in  the  bill,  but  will  be  embraced  in  the 
objection,  that  there  was  not  sufficient  notice  of  trial,  as  shown  by  the  return  of  service 
of  the  indictment  and  jury  list,  made  part  of  the  bill.     StcUe  v.  Boyle,  9  A.  371. 

20.  Judgment  will  not  be  reversed  on  a  bill  to  a  refusal  to  give  certain  instructions, 
where  the  judge  states,  he  had  given  them  substantially  in  his  previous  charge,  to  which 
no  exceptions  were  taken.     State  v.  Roberts,  10  A.  264. 

21.  Where  there  is  neither  demurrer,  nor  bilL  nor  motion  to  quash,  or  in  arrest,  the 
prisoner  cannot  rely  on  an  assignment  of  errors  apparent  on  the  indictment  as  set  forth 
in  the  petition  of  appeal.     Stale  v.  Arthur,  10  A.  265 ;  StaU  v.  Ba$9, 12  A.  862. 

22.  There  should  be  no  discrepancies  between  the  statements  in  the  bill  and  those 
appended  by  the  court.  As  the  judge  can  correct  a  bill,  if  erroneous,  CS.  P.  489,  he  should 
not  sign  one,  the  accuracy  of  which  he  does  not  recognize.  It  should  be  consistent, 
stating  the  question  of  law,  not  in  detached  parcels,  and  the  facts  plainly  and  concisely. 
State  V.  Laddy  10  A.  271. 

23.  Where  there  is  no  bill,  nor  assignment  of  error,  nor  points,  nor  argument,  nor  anj 
error  apparent  of  record,  which  the  court  can  discover,  the  appeal  will  be  dismissed. 
State  v.  Potter,  10  A.  281.  \^Thu  preposition  seems  inconsistenL  To  stty  that  a  court 
can  discover  no  error  of  record,  is  to  say,  that,  in  legal  contemplation,  there  ts  no  error  of 
record  ;  but  to  say,  that  there  is  no  error  of  record,  is  to  approve  the  proceedings^  not  to 
dismiss  themJ] 

24.  A  charge,  not  excepted  to  nor  asked  to  be  reduced  to  writing,  will  be  presumed 
correct.     State  v.  Brien,  10  A.  453. 

25.  Points,  made  in  a  motion  for  a  new  trial,  which  cannot  be  assigned  as  emrs,  and 
with  reference  to  which  no  bills  have  been  taken,  will  not  be  noticed.  State  v.  Johnson, 
10  A.  456. 

26.  A  bill  should  not  be  taken  to  the  entire  charge  without  specifying  the  particulars 
complained  of.  The  judge's  attention  should  be  called  to  the  parts  deemed  objectiona- 
ble, that  he  may  explain  or  modify  them,  or  assign  his  reasons  for  the  charge  as  made. 
State  V.  Chopin,  10  A.  458. 

27.  An  assignment,  ^'  that  the  tribunal  which  convicted  said  slave  was  informally  and 
illegally  summoned  and  constituted,"  is  too  vague.     State  v.  Bob,  11  A.  192. 

28.  The  erroneous  opinion  of  justices,  presiding  at  the  trial  of  slaves,  that  they  have 
no  power  to  sign  bills,  should  appear  of  record.    76. 

29.  On  such  trials,  objections  to  evidence  or  the  instructions  of  the  presiding  magis- 
trates, must  appear  by  a  bill  or  something  equivalent.  A  certificate  by  one  of  the  jus- 
tices of  his  instructions  cannot  serve  as  the  basis  of  an  assignment  of  error,  where 
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it  does  not  sbow,  that  the  prisoner's  counsel  objected,  or  asked  any  different  charge. 
lb. 

80.  Where  the  per  curiam  of  a  bill  states,  "  that  some  of  the  jurors  in  the  list  were 
placed  there  because  well  known  citizens,  and  it  was  thought  they  could  be  obtained," 
etc,  and  it  is  argued,  though  not  a  ground  of  exception  in  the  bill,  that  it  shows  the  judge 
bad  arbitrarily  placed  jurors  on  the  panel  to  serve  in  the  place  of  those  absent,  it  will 
not  be  presumed,  except  on  the  clearest  showing,  that  the  judge  so  far  forgot  his  duties, 
and  the  expression  will  be  considered  his  opinion  merely  of  the  jury  as  originally  drawn. 
SUsU  T.  Kennedy,  1 1  A.  479. 

31.  Of  the  judge's  refusal  to  give  a  required  charge  there  can  be  no  record,  save  a 
bfll  of  exceptions.     Stale  v.  Louiomhe,  12  A.  195. 

32.  An  objectionable  remark  of  the  judge  before  the  trial  is  concluded,  but  to  which 
DO  exception  is  taken,  will  not  be  noticed  by  the  supreme  court,  whose  jurisdiction  at- 
taches only  to  matters  which  appear  by  bills  or  assignments  of  error.  State  v.  ScotJty  12 
A  386. 

33.  Points,  not  assigned  as  errors  on  the  record,  though  discussed  in  appellants 
printed  argument,  will  not  be  noticed.  There  must  be  a  written  assignment,  as  required 
by  art.  897  C.  P.,  in  criminal  as  well  as  in  civil  cases ;  and  it  must  be  filed  before  the 
cause  is  submitted,  or  the  right  is  waived.  StaU  v.  Bau^  12  A.  862.  Appeal,  IX.  (g), 
2),  No.  27. 

34.  With  the  record  before  it,  filed  it  matters  not  by  whom,  it  becomes  the  duty  of 
the  supreme  court,  as  a  court  —  not  of  error  —  but  of  appeal,  to  discharge  its  appellate 
fonctions  in  that  class  of  criminal  cases,  in  which  appellate  jurisdiction  is  cast  upon  it  by 
the  constitution.  It  matters  not,  that  thert  be  neither  bill,  nor  assignment,  nor  appear- 
ance by  counsel  of  the  accused ;  the  latter*s  abandonment  of  his  appeal  cannot  be  thence 
iDferred ;  nor  can  the  court,  either  ex  mero  motu,  or  on  motion,  dismiss  the  appeal ;  but 
it  most  consider  the  same,  reversing  or  affirming  the  decree,  and  rendering  such  judg- 
ment as  the  law  of  the  case  may  require.  State  v.  QGonner^  13  A.  486 ;  Staie  v.  Hen- 
dersan,  lb.  489. 

35.  The  supreme  court  has  often  considered  the  appeal  of  a  party  without  counsel ; 
and,  perhaps,  in  an  extraordinary  case,  may  appoint  one,  and  direct  him,  if  need  be,  to 
assign  error.     Ih, 

36.  The  court  acts  —  not  as  one  of  error  on  a  writ  of  error  —  but  as  an  appellate 
court  in  virtue  of  an  appeal,  shorn  of  its  power  over  questions  of  fact,  and  with  questions 
of  law  presented  as  to  the  inferior  court,  and  not  as  to  a  court  of  errors,  before  which 
complainant  must  plead  anew  and  assign  the  grounds  of  his  complaint  lb.  Appeal, 
VIIL  (b),  Nos.  27,  28. 

37.  The  obiter  dicta  in  a  few  cases,  that  questions  of  law  must  be  presented  by  bill  or 
assignment  of  errors,  are  contradicted  by  the  almost  uniform  practice  of  the  court  since 
its  organization  under  const.  1845.  In  numberless  cases,  in  which  there  was  neither  bill 
nor  assignment,  judgment  was  reversed  or  affirmed  —  a  thing  impossible,  unless  the  court 
had  jurisdiction,     lb,     \^Many  of  the  eases  are  reviewed,'] 

38.  So,  where  the  district  attorney,  after  act  1857,  No.  232,  filed  the  appeal  of  a  slave 
oonvii;ted  of  a  capital  offence  before  that  act,  which  repeals  all  laws,  under  which  the 
conviction  could  have  been  sustained,  without  saving  pending  prosecutions,  it  was  held, 
though  there  was  neither  bill,  assignment,  nor  appearance  by  counsel,  that  the  appeal 
must  be  considered ;  that  the  repeal  operated  as  a  pardon ;  and  the  prisoner  must  be 
discharged.     lb. 

39.  Cole,  J.,  with  Buchanan,  J.,  concurring.  No  opinion  is  necessary,  and  none  is 
expressed,  on  the  question  discussed ;  it  suffices,  that  this  court  ought,  ex  officio,  to  notice 
the  repeal  of  laws,  and  cannot  affirm  a  judgment  based  on  a  repealed  statute,  and  con- 
demn to  death  without  legal  authority,     lb.     Supra,  (a),  No.  2. 

40.  In  the  absence  of  a  bill  to  evidence  or  the  charge  thereon,  the  court  cannot  reverse 
the  judgment  below,  though  the  jury  have  disregarded  the  judge's  instructions.  He  has 
the  power,  and  it  is  his  duty,  to  grant  a  new  trial,  if  he  think  the  verdict  contrary  to  law 
and  evidence.     StaU  v.  Wkile,  18  A.  573. 

41.  It  is  the  peculiar  province  of  the  lower  court  to  determine,  whether  a  juror,  ex- 
amined on  his  voir  dire^  be  open  to  conviction  or  not ;  and  unless  an  error  of  law  therein 
be  dearly  and  specifically  designated  by  the  bill,  the  appellate  court  will  not  interfere. 
Sate  V.  .Bkin^tfr,  14  A.  461.     Jiipra,  XIII.  (e),  2),  No.  23. 

42.  MfeBSicK,  C.  J.,  with  concurrence  of  Land,  J.,  dissenting.  The  district  judge 
has  certified  the  facts,  as  to  the  juror,  precisely  as  was  done  in  the  cases  of  Qecrgty  8  B. 
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585 ;  Brovm,  4  A.  505 ;  and  Bunger,  11  A.  607.    The  eoort  acted  on  the  statement 
then,  and  it  should  follow  its  own  rule  now.     Jb» 

43.  In  the  hurry  of  a  criminal  trial,  bills  cannot  be  drawn  with  a  certainty  excluding 
all  possible  inferences  —  with  a  certainty  to  a  certain  intent  in  every  particular.  The 
bill  is  sufficient,  if  it  disclose  the  supposed  error  with  reasonable  certainty.     Ih.  et  Id, 

44.  The  refusal  of  a  motion  to  compel  the  state  to  elect,  on  which  of  two  indictments 
for  the  same  offence  it  would  prosecute,  will  not  be  reviewed,  where  there  is  do  bill. 
Without  it,  the  'first  indictment  is  no  part  of  the  second  record.  State  y.  Banger j  14  A. 
461.     *Supra,  XL  No.  20. 

45.  The  court  examines  only  unmixed  questions  of  law,  presented  by  bills,  or  assign- 
ment, unless  the  defects  be  patent  of  record ;  nor  will  it  notice  facts,  though  certified  by 
the  dbtrict  judge  and  clerk.     State  v.  Wardy  14  A.  673.     /n/hx,  (c),  No.  21. 

(c)  Qttestiaiu  o/Fact^  or  McUters  resting  in  the  Discretion  of  the  Lower  Cowrt, 

1.  The  court  of  errors  and  appeals,  act  6  April,  1843,  No.  93,  could  grant  relief 
against  decisions  of  the  inferior  tribunals  on  questions  confided  to  their  legal  discretion. 
State  V.  Chariot,  8  R.  529 ;  State  v.  Adwns,  lb.  571. 

2.  The  ground  of  this  decision  was,  that  the  cotirt  created  under  the  statute  was  not  a 
court  of  errors  only.  The  criminal  jurisdiction  of  the  supreme  court  as  now  orgwuzed 
under  consts,  1845,  1852,  is  restricted,  by  the  insertion  of  the  word  ^' alone"  in  Aose  in- 
struments, arts.  62,  63,  exclusively  to  questions  of  law. 

3.  On  appeal,  in  a  prosecution  for  uttering  a  counterfeit  bill,  from  a  judgment  ovei^ 
ruling  a  motion  for  a  new  trial  asked  for  on  t^e  ground,  that  there  was  no  legal  evidence 
establishing  the  scienter,  that  being  a  matter  of  fact  for  the  jury,  their  v^ict,  whose 
correctness  on  the  point  cannot  be  examined,  will  be  held  conclusive  of  the  sufficiency  of 
the  proof.     State  v.  Sheldon,  8  R.  540. 

4.  Nor,  though  the  evidence,  introduced  on  the  trial  and  reduced  to  writing,  be  brought 
up,  will  it  be  examined  to  determine,  whether  it  authorized  a  conviction,  or  the  refusal 
of  a  new  trial  asked  for  on  the  ground  that  it  did  not  State  v.  Peterson,  2  A.  921 ;  State 
V.  Nelson,  3  A.  497. 

5.  When  an  application  for  a  new  trial  on  the  ground  of  newly  discovered  evidence  is 
refused,  because  the  prisoner's  affidavit  is  not  believed  by  the  judge  a  quo,  no  appeal 
will  lie.     State  v.  Hunt,  4  A.  438 ;  State  v.  Long,  lb.  441. 

6.  The  supreme  court  cannot  review  the  acts  of  the  judge  below,  resting  in  his  discre- 
tion. A  question  of  fact,  which  it  cannot  determine,  is  an  insuperable  obstacle  to  the 
exercise  of  its  jurisdiction,  confined  to  questions  of  law  alone.  Thus ;  error  will  not  lie 
on  the  refusal  to  grant  a  continuance,  because  due  diligence  had  not  been  used  to  procnre 
the  witnesses ;  or  a  new  trial,  on  the  ground  of  newly  discovered  evidence,  or  the  mis- 
conduct of  the  jury ;  nor  on  matters  confided  to  the  court's  discretion  in  the  examination 
of  witnesses ;  or  the  continuance  of  the  cause  on  account  of  the  prisoner's  ill  health,  or 
the  non-attendance  of  witnesses,  not  subject  to  the  process  of  the  court  If,  however,  the 
facts,  stated  in  the  prisoner's  affidavit,  be  confessed  by  the  state,  a  different  case  would 
be  presented.  There  is  nothing  in  stat  1846,  No.  125,  providing  for  the  mode  of  bring- 
ing criminal  cases  before  the  supreme  court,  which  affects  the  question.  It  depends  on 
the  constitution  alone.  lb.;  4  A.  505;  6  A.  311,  593,  651;  7  A.  47,  122,  531; 
8  A.  114;  10  A.  501 ;  14  A.  79,  673,  785.  Supra,  XIL  (c),  No.  10.  Abpeal,  L 
(b),  1),  Nos.  3,  5. 

7.  The  question  of  the  territorial  limits  of  a  parish  is,  probably,  one  of  law ;  but  the 
question  of  the  place,  where  a  mortal  wound  was  given,  is  one  of  fact  State  v.  Foster, 
8  A.  290. 

8.  So,  where  the  wound  was  given  on  board  a  schooner  on  Lake  Borgne,  she  being 
moored  to  a  wharf  in  the  parish  of  St.  Bernard,  the  judge  may  refuse  to  charge  the  jury, 
that,  if  they  think  the  wound  was  inflicted  in  a  schooner  on  Lake  Borgne,  they  must 
acquit  on  an  indictment  for  manslaughter  in  the  parish  of  St.  Bernard.  Whether  the 
schooner  were  at  such  a  point  as  described,  is  a  question  of  fact,  which  the  supreme 
court  cannot  touch.     lb. 

9.  The  refusal  of  the  judge  a  quo  to  charge,  thai  certain  facts,  sworn  to  by  a  witness, 
and  incorporated  in  the  bill,  did  not  amount  to  larceny,  will  be  approved.  SuUe  v.  Cam- 
meyer,  8  A.  312. 

10.  If  the  supreme  court  were  to  examine  the  facts  on  which  the  verdict  was  found, 
to  determine,  whether  the  court  below  erred  in  refusing  to  chai^,  that  these  &cl8  did 
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Doi  constitute  larceny,  it  would  decide  the  facts  as  well  as  the  law,  and  so  exceed  its 
jurisdiction.     lh» 

11.  If  the  court  had  been  requested  to  charge,  that  if  the  jury  believed  certain  facts 
stated  by  the  judge,  they  were  bound  to  acquit,  the  question  of  law  involved  in  the  re- 
fusal would  have  been  presented;  but  the  supreme  court  has  no  jurisdiction  over,  and 
cannot  examine  the  general  facts  of  a  case.  lb.  [^But  observe^  thai  the  supreme  court 
was  not  asked  to  examine  the  general  facts  of  the-  case  —  indeed  it  could  not  have  been^ 
for  those  facts  were  not  before  it  —  nor  was  the  charge  requested^  that  the  facts  of  the  case 
did  not  amomU  to  larceny ;  the  charge  requested  was,  that  a  particular  state  offacts^ 
attested  and  set  forth  in  the  billy  it  mattered  not,  whether  swam  to  by  a  witness^  or  hypo- 
tketicaBy  staled  by  the  prisoner^  did  noty  in  law,  constitute  the  crimeJ] 

12.  No  appeal  lies  from  the  refusal  of  a  continuance,  which,  made  in  general  terms, 
may  have  been  based  on  considerations  of  fact     State  v.  Atuldoon,  9  A.  24. 

13.  Where  a  bill,  as  the  basis  of  showing  that  certain  evidence  had  been  improperly 
rejected,  states,  ^  that  there  was  no  direct  proof,  that  the  pistol-shot  by  which  the  deceased 
was  killed,  was  fired  by  the  accused,"  etc,  the  question,  involving  one  of  fact,  cannot  be 
ooosidered.  State  v.  ly Angela,  9  A.  46.  \_But,  if  the  judge,  by  his  signature  to  the  bill, 
certified  to  the  supreme  court,  that  there  was  no  direct  proof  of  the  fact  in  question,  what 
matter  of  fact  did  the  question  involve  f] 

14.  Where,  on  an  application  under  a  habeas  corpus  to  give  bail  or  be  discharged,  the 
jadge  chooses  to  hear  testimony,  and  either  remands  the  accused,  or  admits  him  to  bail, 
or  discharges  him,  no  appeal  will  lie.  Acts,  confided  to  the  discretion  of  the  lower  court, 
cannot  be  revised.  State  ex  reL  Bell  v.  Judge,  10  A.  424.  Infra,  (d).  No.  4.  Ap- 
PKAL,  I.  (b),  2),  A,  No.  8. 

15.  The  action  of  a  district  court,  in  a  question  of  continuance,  when  dependent,  as  it 
generally  is,  on  matters  of  fact,  cannot  be  revised.  The  question  can  be  considered  only 
where  the  bill  shows  affirmatively,  that  the  ruling  was  based  exclusively  on  a  matter  of 
hw.  StaU  V.  Bcdlerio,  1 1  A.  81 ;  State  v.  Johnston,  lb.  422  ;  State  v.  Kennedy,  lb.  479 ; 
State  T.  RoUand,  14  A.  40 ;  State  v.  Lindsey,  lb.  42. 

16.  So,  where  an  application  for  a  new  trial,  on  the  ground  of  newly  discovered  evi- 
dence, and  the  sheriff's  failure  to  summon  certain  witnesses,  or  that  for  a  continuance 
on  the  ground  of  their  non-attendance,  is  refused  by  the  judge  a  quo,  who  disbelieves  the 
prisoner's  affidavit,  and  because  due  diligence  has  not  been  used,  there  may  be  error  of 
fact,  bnt  there  is  none  of  law,  and  so  error  will  not  lie.     lb. 

17.  Where  prior  confessions  are  inadmissible,  because  unduly  obtained,  the  district 
jadges  have  the  power,  it  seems,  to  infer,  that  the  improper  influence  has  ceased  to  oper- 
ate from  lapse  of  time  or  other  cause.  And  their  action  on  such  a  point  cannot  be  re- 
viewed, unless  the  bill  disclose  some  error  of  law.  State  v.  Hash^  12  A.  895.  Supra, 
XII.  (e).  No.  24. 

18.  That  the  jury  are  entitled  in  all  cases  to  necessary  refreshments,  is  a  question  of 
law ;  bot  what  constitutes  refreshments,  and  whether  the  verdict  is  to  be  affected  by 
irregnlarities  of  the  jury  in  partaking  too  freely  of  spirituous  liquors,  is  a  question  of 
fact,  which  cannot  be  revised.     State  v.  Brunetto,  13  A.  45. 

19.  Thus ;  a  motion  for  a  new  trial,  for  misconduct  of  the  jury  in  partaking  too  freely 
of  spirituous  liquors,  detailed  the  conduct  complained  of.  The  facts  were  set  ibrth  in  the 
opinion  of  the  district  judge,  who  stated,  that  he  considered  the  irregularities  as  not  of 
a  nature  to  have  at  all  influenced  the  verdict  Held,  that,  no  bill  showing,  that  in  the 
motion  the  court  erred  in  any  question  of  law,  mixed  or  unmixed,  its  action  could  not  be 
revised.    lb, 

20.  Spofpord,  J.,  concurring.  Misconduct  of  the  jury  cannot  be  inferred,  as  a  ques' 
tion  of  law,  from  the  facts  of  which  there  is  no  agreed  statement,  and  that  by  the  judge 
does  not  show  that  his  opinion  was  based,  as  a  conclusion  of  law,  on  the  facts  alone  as 
stated.    76. 

21.  Mkbrick,  C.  J.,  with  concurrence  of  Cole,  J.,  dissenting.  The  case  of  Thicker, 
10  A.  501,  overrules  those  of  Homsby  and  Desmond,  8  R.  554 ;  5  A.  398,  in  intimat- 
ing that  this  court  will  decide  questions  of  fact  to  determine  the  misconduct  of  a  jury. 
Bot  it  does  not  decide,  that  the  court  can,  in  no  case,  consider  a  question  of  law,  because 
mixed  with  facts :  it  assumes  the  reverse.  Under  the  constitution  this  court  has  juris- 
diction over  questions  of  law,  though  mixed  with  facts,    lb. 

22.  In  the  present  case  no  bill  was  necessary.  The  motion  for  a  new  trial,  a  part  of 
the  record,  speaks  for  itself.  So  does  the  decree  overruling  it.  That  decree  finds  the 
£Kts,  and,  in  considering  the  question  of  law  arising  therefrom,  this  court  would  be 
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merely  doing  what  every  court  of  error  does  in  a  like  case,  and  precisely  what,  in 
Titcker^s  case,  it  was  conceded,  could  be  done,     lb,  et  Id. 

23.  Tbe  doctrine  to  be  deduced  from  the  decisions  of  this  court  is,  that  it  will  consider 
the  legal  question  whenever  the  record  presents  it  in  such  a  form,  that  it  can  be  reached 
without  deciding  a  contested  fact.     lb.  et  Id. 

24.  The  court  cannot  pass  on  a  motion  to  change  the  ventre.'  State  v.  SauU,  IS  A 
478. 

(d)  Finality  of  the  Judgment ;  and  the  Penalty. 

1.  The  court  of  errors  and  appeals  had  jurisdiction  of  questions  arising  out  of  criminal 
prosecutions  under  stat.  7  June,  1806^  No.  33,  known  as  the  Black  Code.  Stat  6  April, 
1843,  §  5,  No.  93 ;  State  v.  George,  8  R.  535. 

2.  The  right  of  appeal  arises  only  afler  verdict,  judgment,  and  sentence.  Any  appeal 
taken  previously  will  be  dismissed  on  motion.  State  v.  Homsbg,  8  R.  583 ;  State  y. 
May,  9  A.  69 ;  State  v.  FraU,  lb.  157. 

3.  Art  63  const  1845  confers  on  the  supreme  court  power  to  revise,  afler  final 
judgment,  questions  of  law  arising  in  prosecutions  by  indictment  or  information,  but  does 
not  authorize  appeals  from  decisions  on  questions  growing  out  of  preliminary  proceedings. 
Ux  parte  Mitchell,  1  A.  413. 

4.  No  appeal  will  lie  from  a  judgment  remanding  a  prisoner,  who  had  applied  bj 
habeas  corpus  for  a  discharge.     The  judgment  is  not  finaL     3,     Supra,  (c),  Na  14. 

5.  A  purty  sentenced  under  act  1832,  No.  69,  for  selling  intoxicating  liquors  to  a 
slave,  etc.,  to  forfeit  his  license,  to  be  forever  disqualified  to  hold  one,  and  to  pay  a  fine 
of  three  hundred  dollars  and  costs,  or  to  remain  in  jail  until  such  payment  for  a  term 
not  exceeding  six  months,  cannot  appeal.     State  v.  Monasterio,  4  A.  380. 

6.  In  such  case,  the  fine  imposed  is  not  of  an  amount  sufficient  to  give  jurisdiction. 
The  forfeiture  gives  none  of  itself,  and  cannot  aid  the  deficiency  of  the  fine  in  that 
respect.  The  costs,  being  matters  of  course,  after  conviction  can  have  no  such  efiect 
under  the  definite  and  positive  limits  of  the  constitution.  lb.  Appeal,  I.  (a),  3), 
No.  25. 

7.  Under  act  1846,  §§8,  9,  No.  125,  the  court  has  jurisdiction  from  final  judgments 
alone,  and  the  transcript  must  be  made  out  as  in  civil  cases.  StcUe  v.  licier,  7  A. 
551.     Supra,  I.  Nos.  3,  10. 

8.  So,  where  in  the  record,  though  containing  motions  in  arrest  and  for  a  new  trial, 
and  bills  of  exception,  there  is  no  decree,  final  or  interlocutory,  the  court,  ex  propria 
motu,  will  dismiss  the  appeal,  reserving  the  right  of  another.    lb. 

9.  Where  no  fine  has  been  imposed,  the  indictment  having  been  quashed  in  Umine, 
and  the  offence  is  not  punishable  with  death  or  imprisonment  at  hard  labor,  the  court  is 
without  jurisdiction.  Const.  1852,  art  62  ;  State  v.  LeBUmd,  12  A.  363.  Appeal,  I. 
(i).  No.  6. 

10.  Where  the  punishment  is  fine  or  imprisonment,  or  both,  at  the  discretion  of  the 
court,  and  the  fine  imposed  is  not  over  three  hundred  dollars,  Uiere  is  no  appeal.  The 
discretion  of  the  court  does  not  extend  to  the  penalty  of  imprisonment  at  hard  labor.  Act 
1855,  §  6,  No.  121 ;  State  v.  My  hand,  12  A.  504. 

11.  The  act,  §  26,  follows,  but  adds  no  force  to,  art  62  const  1852,  and  must  be  con- 
sidered as  merely  providing,  that  appeals  may  be  taken  without  giving  bond.     lb, 

12.  Where  an  ofifence  is  only  punishable  by  fine,  and  none  has  been  imposed,  an 
appeal  by  the  state  from  a  judgment,  sustaining  a  motion  in  arrest,  will  be  dismissed. 
Const  1845,  art  63  ;  const.  1852,  art  62  ;  State  v.  Rentiford,  14  A.  214. 

13.  A  slave,  charged  with  an  offence  punishable  with  death  or  imprisonment  at  hard 
labor,  though  not  found  guilty,  and  condemned  only  to  receive  corporal  punishment,  has 
still  the  right  to  appeal.  That  right,  under  art.  62  const  1852,  does  not  depend  on  the 
nature  of  tbe  verdict,  or  the  punishment  inflicted,  but  the  fact  whether  the  offence  cAovyei 
be  punishable  with  death  or  imprisonment  at  hard  labor.  Whether  he  be  convicted  or 
not  of  the  offence  charged,  is  immaterial.  State  v.  Charles,  14  A.  649.  \^Theruls  is 
analogous  to  that  which  obtains  in  civil  cases.    Appeal,  I.  (a),  1),  No.  8.] 

XVn.  Op  Judgment,  Pardon,  and  Execution. 

1.  The  judgment  may  be  either  general,  leaving  the  fine  imposed  to  be  distributed 
according  to  law,  or  special,  and  declare  to  whom  it  shall  be  paid.  Orleans  v.  Morgan, 
6  N.  S.  7; 

2.  A  judgment  condemning  a  criminal  to  three  years  imprisonment  at  hard  labcn",  snd 
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to  pay  costs,  or  remain  imprisoned  one  day  longer,  is  not  illegal  where  the  three  years 
and  dsj  do  not  exceed  the  maximum  of  punishment  allowed  by  law.  Slate  v.  Nolauy  8 
R.  513. 

3.  A  judgment,  which  assigns  no  reasons,  and  refers  to  no  law,  will  be  amended  in 
these  respects,  and  affirmed  as  to  the  decree.  Const.  1845,  art.  70 ;  State  v.  Turnery  6 
A  310 ;  State  v.  Gomery  lb.  311.    Appkal,  IX.  (a),  No.  1. 

4.  The  pardoning  power  has  always  been  construed  in  this  state  in'the  same  manner 
as  in  England.     McIhweU  v.  Couch,  6  A.  366.     Infra,  XVIII.  (c),  No,  11. 

5.  The  time  «nd  place  of  execution  are  no  part  of  the  judgment ;  and  a  convict  is  still 
subject  to  execution,  though  the  day,  appointed  by  the  tribunal,  have  passed.  lb. ;  State 
T.  (hear,  13  A.  297. 

6.  So^  where  the  day  fixed  for  the  execution  of  a  slave  has  passed,  pending  his  ap- 
peal, the  sheriff  must  execute  the  sentence  as  soon  as  its  affirmance  is  officially  com- 
municated to  him  by  the  justice,  in  whose  office  the  original  proceedings  and  judgment 
bad  been  filed,  or  by  his  successor.     lb.     Infra,  XVIII.  (c).  No.  8. 

7.  And  if  the  sheriff  fail  so  to  do,  it  is  the  duty  of  the  executive,  bound  to  see  the 
laws  faithfully  executed,  to  have  the  sentence  carried  into  effect.    lb. 

8.  And,  in  such  case,  the  supreme  court,  in  remanding  the  case,  will  direct  the  two 
justices,  or  either  of  them,  if  in  commission,  or  the  sheriff,  if  they  be  not,  to  fix  another 
day.    State  t.  Jonas,  6  A.  695. 

9.  Under  act  18  March,  1852,  No.  305,  amending  act  26  May,  1846,  No.  127,  a 
judgment  of  the  district,  affirmed  by  the  supreme,  court,  may  be  carried  into  execution 
before  the  regular  term  of  the  district  court,  or  without  its  previous  order.  The  power 
to  file  the  mandate  and  issue  the  requisite  process  is  delegated  to  the  clerk.  State  v.  Porte, 
10  A.  148.     [^The  act  1852  does  not  apply  to  the  parishes  of  Orleans  and  Jefferson.'] 

10.  One  sentenced  to  pay  a  fine  under  t  n  act,  punishing  an  offence  by  fine  or  im- 
prisonment for  a  certain  period,  may  be,  at  the  same  time,  sentenced,  in  default  of  pay- 
ment, to  be  imprisoned  a  longer  period,  not  exceeding  one  year.  The  object  of  the 
imprisonment  is  to  coerce  payment  of  the  fine,  the  non-satisfaction  of  which  is  punish- 
able with  imprisonment,  not  exceeding  one  year.  Act  1855,  §  4,  No.  121 ;  State  v. 
JwMy  13  A.  399. 

11.  The  indorsement  or  memorandum  of  a  judgment  by  the  clerk  on  the  indictment, 
being  no  part  of  the  record,  will  be  disregarded.     State  v.  Holland,  14  A.  40. 

12.  The  day  of  execution  must  be  fixed  —  not  by  the  court  —  but  the  executive. 
Slate  Y.  Bennett,  14  A.  651 ;  State  v.  Ward,  lb.  673. 

13.  Where,  by  her  sentence  and  death-warrant,  a  slave,  being  pregnant  at  the  time  of 
trial,  is  to  be  hung  fiAeen  days  after  delivery,  and,  more  than  a  year  having  elapsed 
after  the  sentence,  it  remains  unexecuted,  the  remedy  of  the  state  is,  perhaps,  to  apply 
either  to  the  governor,  or  the  justices  who  presided  in  the  case,  to  have  a  day  fixed  for 
the  execution.     Hardy  v.  Voorhies,  14  A.  776.  Supra,  II.  No.  12. 

14.  Where,  in  consequence  of  a  reversal  of  one  of  several  convictions  against  the 
same  appellant,  the  sentence  under  the  others,  which  are  not  disturbed,  exceeds  the 
maximum  of  imprisonment  allowed,  the  cases  will  be  remanded,  that  the  district  judge 
may  pronounce  judgment  according  to  law.     Slate  v.  Nicholson,  14  A.  785. 

15.  The  act  14  March,  1860,  No.  201,  reinvests  the  title  to  pardoned  slaves  in  their 
owners^  on  a .  reimbursement  by  the  latter  of  the  compensation  received  from  the  state  for 
the  conviction  of  such  slaves. 

XVm.  Of  thu  Cbiues  of  Slates;  and  theib  Trial. 
■*  ,      (a)  -^  General 

1.  Art  107  const  1845,  which  guarantees  a  speedy  public  trial  by  an  impartial 
joiy  of  the  vicinage,  does  not  apply  to  slaves.  State  v.  I)ick,  4  A.  182.  Jnfra,  (b), 
No.  19. 

2.  Sect  13,  Stat  1  June,  1846,  No.  137,  directing  an  afiidavit  to  be  made  before  the 
arrest  of  a  slave,  is  intended  to  protect  his  owner,  who  cannot  be  required  to  surrender 
him,  until  fkcts  be  sworn  to  authorizing  a  prosecution.  The  neglect  of  the  master  to  in- 
sist on  this  right  is  not  an  irregularity,  of  which  the  slave  can  complain.  StcUe  v.  Jerry, 
4  A.  190. 

3.  When  slaves  commit  crimes  and  are  prosecuted  in  the  name  of  the  state,  they  are 
regarded  as  accountable  beings,  and  not  as  things ;  and  they  may  be  punished  as  the  law 
directB,  irrespective  of  the  wishes  of  the  master,  who,  in  such  cases,  is  only  entitled  to 
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notice.  C.  C.  1 78.  Quod  attinet  ad  jus  civile,  servt  pro  nuUis  kabentur  ;  non  tamen  et 
jure  naturali ;  quia,  quod  ad  jus  naturale  attinet,  omnes  homines  tequales  sunt,  D.  50 
L.  17  T.  32  1 ;  State  v.  Dick,  4  A.  182  ;  McDowell  v.  Couch,  6  A.  366.  Supra,  IX. 
(b),  No.  21 ;  XIL  (f ),  2),  No.  10.     Slaves,  L  (b),  1),  Nos.  2,  3. 

4.  The  power  to  grant  and  refuse  new  trials  is  vested  in  the  jastices  alone,  and  not 
in  them  and  the  jury.  Act  1846,  §  8,  No.  137  ;  State  v.  Lethe,  9  A.  182  ;  StaU  v.  Jad- 
son,  6  A.  503 ;  State  v.  Bannah,  10  A.  131. 

5.  Before  const.  1845,  which  abolished  the  office  of  parish  judge,  in  whom,  act  19 
February,  1825,  No.  107,  with  a  tribunal  organized  like  that  of  act  1946,  was  vested 
criminal  jurisdiction  over  slaves,  motions  for  new  trials  were  addressed  to  him  aloDe. 
Jb. 

6.  Objections  as  to  the  time  of  calling  the  jury,  and  the  want  of  proper  notice  to  tlie 
master,  C.  C.  178,  must  be  made  in  the  tribunal^  before  which  the  prisoner  pleads  and 
submits  to  trial.  Where  he  has  been  represented  by  counsel,  who  interposed  no  such 
objections  there,  they  cannot  be  raised  on  appeal.     &ate  v.  Kitty,  12  A.  805. 

7.  Under  act  19  March,  1857,  §  18,  No.  232,  when  there  are  an  accusation  under 
oath,  a  commitment  for  trial,  and  due  notice  to  the  master,  a  slave  may  be  tried  without 
any  preliminary  examination,  into  which  his  trial  cannot  be  converted.  State  v.  (hear, 
13  A.  297. 

8.  Under  act  15  March,  1858,  §  6,  No.  86,  providing  for  the  trial  of  Javes  accused 
of  capital  crimes  in  the  parish  of  Orleans,  a  slave  sentenced  to  any  punishment  is  fufl 
to  be  set  at  liberty  until  his  master  pay  the  costs  of  prosecution, 

(b)   Organization  of  the  Tribunal;   Mode  and  Place  of  Trial;  Pleadings  and 

Evidence, 

1.  The  acts  7  June,  1806,  §  1,  No.  84,  19  February,  1825,  §  1,  No.  107,  which  pre- 
scribe the  mode  of  trial  of  slaves  charged  with  capital  offences,  requiring  the  judge  and 
freeholders  to  be  of  the  parish  in  which  the  offence  was  committed,  the  venue  constitutes, 
as  in  other  ordinary  criminal  prosecutions,  a  substantive  charge,  and  must  be  specially 
proved.     State  v.  George,  8  R.  535. 

2.  Slaves,  charged  with  capital  offences,  are  entitled  to  be  tried  by  an  impartial  jury. 
They  have  no  right  to  challenge  peremptorily ;  but  their  right  to  challenge  for  cause  is 
the  same  as  that  of  free  persons,     lb, 

3.  Where  defendant,  described  as  a  slave,  with  the  assistance  of  his  owner  submits, 
without  objection,  to  be  so  tried,  such  an  admission  of  his  condition  will  prevent  him  from 
requiring  the  judge  to  charge,  that  the  fact  of  his  being  a  slave  should  be  proved.  He 
should  have  made  the  issue  before  trial  on  the  merits,  or  have  availed  himself  of  it  after 
verdict,     lb, ;  State  v.  Jerry,  4  A.  191. 

4.  On  a  trial  under  stat.  1  June,  1846,  No.  137,  no  objection  can  be  made,  after  th^ 
have  been  sworn,  to  the  persons  impanelled  to  serve  with  the  justices,  because  not  slave- 
holders.    3  A.  359 ;  4  A.  182 ;  6  A.  593  ;  10  A.  461. 

5.  A  justice,  who  had  formed  part  of  a  tribunal  under  stat  1846,  and  had,  after  hear- 
ing evidence,  declared  his  conviction  of  defendant's  guilt,  is  not  thereby  disqualified  to 
sit  on  a  tribunal  subsequently  organized  for  a  second  trial  for  the  same  offence.  State 
V.  Isaac,  3  A.  359  ;  State  v.  Dick,  4  A.  182. 

6.  The  oath  required  of  members  of  the  tribunal  cannot  be  adpninistered  by  the  derk 
of  a  district  court,    lb.    Clerks  of  Court,  III.  Nos.  7, 12. 

7.  Under  act  1846,  which  stands  in  conflict  with  no  article  of  const  1845,  slaves  are 
not  entitled  to  peremptory  challenges.  They  may  challenge  for  cause,  but  the  right  must 
be  exercised  before  the  juror  or  court  be  sworn,     lb, 

8.  The  fact,  that  there  is  no  presiding  judge  under  act  1846,  and  the  consequent  im- 
possibility of  presenting  on  appeal  questions  as  to  the  sufficiency  of  the  proof  to  justify  a 
conviction  by  a  bill  of  exceptions  to  a  charge,  is  a  difficulty  resulting  from  the  defective 
organization  of  the  tribunal,  which  can  only  be  remedied  by  legislative  interference. 
State  V.  Nels<m,  3  A.  497. 

9.  Under  that  act,  objections  not  relating  to  the  substance  of  the  prosecution  cannot 
be  considered  on  appeal.     State  v.  Jerry,  3  A.  576. 

10.  So,  after  conviction  of  a  slave  for  murder,  judgment  will  not  be  arrested  be- 
cause he  was  not  arraigned,  and  did  not  plead  to  the  charge,  where  the  record  shews  he 
was  defended  by  counsel,  and  the  court  states  he  was  convicted  after  an  impartial  trial. 
lb. 
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11.  Asj  objections  to  the  tribunal,  because  it  does  not  appear  that  the  slave-owners 
who  sat  OD  the  trial  were  selected  by  the  justices  or  either  of  them,  must  be  urged  before 
the  jurors  are  sworn,     t^ate  v.  Dick,  4  A.  182.     Supra,  XIII.  (e),  3),  Nos.  2,  8. 

12.  The  statute  imposing  on  district  attorneys  the  duty  of  prosecuting  slaves,  ac- 
cused of  capital  crimes,  does  not  render  their  presence  necessary  to  the  validity  of  such 
proceedings.  All  the  courts  may  appoint  counsel  to  prosecute  for  the  state,  in  the  ab- 
sence of  the  district  attorney.  Stat.  28  January,  1817,  §  26,  No.  9 ;  State  v.  Jerri/y  4  A. 
190.    Siqfray  II.  Nos.  3,  7.    Act  15  March,  1858,  §  5,  No.  86. 

13.  An  objection,  that  a  second  justice  was  not  present  to  aid  in  selecting  the  jurors, 
must  be  made  before  the  persons  selected  are  sworn.  If  they  be  sworn  without  objection, 
it  is  a  waiver  of  the  irregularity.     Jb. 

14  The  law  does  not  require  a  slave  to  be  tried  in  the  ward  in  which  the  complaint  is 
made.  If  tried  in  the  parish,  he  has  all  the  advantages  of  a  trial  in  the  vicinage,  and 
cannot  complain.  The  law  only  requires  the  magistrate,  before  whom  the  complaint  is 
made,  to  summon  a  magistrate  from  an  adjoining  ward  to  select  the  juxy.  State  v.  Jach- 
JOff,  6  A.  593. 

15.  Where  one  of  the  ten  jurors,  after  being  sworn,  is  excused  at  his  own  request,  be- 
cause ignorant  of  the  English  language,  the  remaining  nine  may  proceed  to  try  the  slave. 
Act  1846,  §.15.  No.  137;  lb. 

16.  The  act  1846  is  not  unconstitutional.  Under  art.  81  const.  1845,  which  is  not  in 
convict  with  art.  78,  the  legislature  could  confer  the  jurisdiction  granted  on  justices  of 
the  peace ;  and  its  exercise  by  them  is  as  constitutional  as  its  exercise  by  the  district 
court  of  New  Orleans.     State  v.  Jonas,  6  A.  695. 

17.  On  the  trial  of  slaves,  an  observance  of  the  technical  rules,  regulating  criminal  pro- 
ceedings in  the  higher  courts,  is  not  required.     State  v.  Kentvck,  8  A.  308. 

18.  Where  a  slave  is  prosecuted  for  wilfully  and  grievously  wounding  a  white  person, 
underact  1806,  §  15,  No.  34,  it  is  unnecessary  to  charge  the  intent  with  which  the  act 
is  done.  The  acts  1843,  §  6,  No.  134,  and  1814,  §  2,  No.  9,  are  not  applicable  to  such 
a  case.    lb, 

19.  The  legislature  may  create  such  special  tribunals  as  it  thinks  proper  to  try  the 
offences  of  slaves,  who  have  no  rights  guaranteed  by  the  constitution.  State  v.  Hannah^ 
10  A  131.    Supra,  (a).  No.  1. 

20.  So,  it  cannot  be  objected  that  a  tribunal  organized  under  act  1846,  No.  137,  is  un- 
constitutional, because  all  judges  must  be  elected  by  the  people.  Besides,  the  free- 
holders act,  not  as  judges,  but  as  jurors.     lb. 

21.  In  the  trial  of  slaves  under  act  19  March,  1857,  No.  232,  justices,  while  acting 
«9  jurors,  exercise  also  judicial  functions,  and  they  cannot  be  challenged  or  recused  be- 
cause they  have  presided  and  taken  part  in  a  former  trial  of  the  same  slave  for  the  same 
offence ;  their  position  in  this  respect  is  like  that  of  district  judges.  Act  1857,  §§  21,  22, 
26, 27,28 ;  const  1852,  art.  78  ;  StcOe  v.  Peter,  14  A.  521. 

22.  A  justice,  even  when  shown  by  the  record  to  have  voted  against  the  accused  at 
the  first  trial,  may,  it  would  seem,  take  part  in  the  second,  unless  his  opinion  be  so 
strong,  that  it  could  not  be  changed  by  evidence  different  from  that  previously  ad- 
doced.    lb. 

23.  Though  the  laws  for  the  trial  of  slaves  in  the  country  parishes  do  not  contemplate, 
that  the  presiding  justices  should  charge  the  jury  on  points  of  law,  they  may,  perhaps, 
<^  so,  if  they  think  proper.     But  their  refusal  cannot  be  assigned  as  error.     lb. 

24.  Merrick,  C.  J.,  concurring  in  the  decree.  Justices  are  vested  with  judicial 
power  and  exercise  judicial  functions.  Since  an  appeal  lies,  as  in  other  cases,  the  slave 
13  entitled  to  have.the  law  given  in  charge  to  the  jury,  that  he  may  present,  by  bills  of 
exception,  such  legal  questions  as  arise  during  the  trial.     lb. 

25.  For  the  evidence  in  the  trial  of  slaves,  their  confessions,  the  competency  and  ex- 
<'»inati4m  of  witnesses,  etc.,  see  Supra,  XII. 

See  act  15  March,  1858,  No.  86,  providing  for  the  trial  of  slaves  accused  of  capital 
cnmes  in  the  parish  of  Orleans.    Supra,  II.  Nos.  11, 12. 

(c)  Verdict  and  Sentence;  the  Punishment;  Crimes  for,  and  Laws  under,  which  it 

may  be  Inflicted. 

1.  A  slave  may  be  convicted  of  rape  under  stat  7  June,  1806,  §  7,  No.  34,  on  proof 
of  his  having  attempted  to  have  camsd  intercourse  with  a  white  female  child  under  ten 
years  of  age.     State  v.  BiU,  8  B.  527. 
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2.  Where,  on  a  trial  for  a  capital  offence,  the  parish  judge  remained  with  the  jury,  after 
they  had  retired,  to  read  the  testimony,  reduced  by  him  to  writing  so  illegibly  that  they 
could  not  decipher  it,  but  afterwards  withdrew,  and  subsequently  returned,  at  their  re- 
quest, and  wrote  out  their  verdict,  these  acts,  though  irregular,  will  not  vitiate  a  verdict, 
where  h  does  not  appear  that  he  participated  in  the  proceedings.  State  v.  George^  8 
R.  535. 

3.  Where  the  court,  under  act  1  June,  1846,  No.  137,  fails  to  convict  the  accused  of 
the  crime  charged,  it  may,  under  §  9,  punish  him  for  any  inferior  offence  proved,  with- 
out sending  him  before  the  tribunal  appointed  for  minor  offences.  State  v.  Gilbert,  2 
A.  245. 

4.  But,  in  such  case,  unanimity  in  the  court  is  as  essential  to  the  milder  punishment, 
as  to  that  of  death.  When  the  court  is  not  unanimous,  there  is  a  mistrial,  which,  how- 
ever, will  not  bar  a  second  trial  for  the  same  offence.     lb. 

5.  Where  a  slave  is  convicted  of  a  capital  offence  under  stat.  1846,  but,  from  a  re- 
fusal of  one  of  the  justices,  (§  8,)  the  tribunal  is  dissolved  without  the  judgment  having 
been  signed,  the  conviction,  being  one  on  which  no  sentence  could  be  pronounced  in  con- 
sequence of  the  dissolution  of  the  tribunal,  does  not  bar  a  subsequent  prosecution.  State 
Y.  Isaac,  3  A.  359 ;  State  v.  Dick,  4  A.  182. 

6.  To  sustain  a  plea  of  autrefois  convict,  the  conviction  must  be  one  which,  at  the  time 
of  pleading  it,  may  be  followed  by  a  sentence.     lb.     Supra,  XI.  No.  3. 

7.  The  Stat.  6  April,  1843,  §  7,  No.  134,  authorizing  juries,  in  cases  of  capital  punish- 
ment or  imprisonment  at  hard  labor  for  life,  to  decree  either  that  or  a  milder  punishment, 
is  not  repealed  by  stat  1  June,  1846.  A  slave,  tried  under  the  latter  act,  though  not  sen- 
tenced to  death,  may  still  be  imprisoned.  State  v.  Leuns,  3  A.  398 ;  State  v.  Jackson,  6 
A.  593  ;  :^ate  v.  Dick,  10  A.  461. 

8.  Where  the  day  fixed  for  the  execution  of  a  slave,  sentenced  to  death  under  stat 
1846,  passes  by,  pending  an  appeal,  the  supreme  court  has  no  power  to  fix  another 
day.     3  A.  576  ;  13  A.  297.     Supra,  XVII.  No.  6. 

9.  A  slave  may  be  punished  for  the  murder  of  another  slave  under  stat.  7  Jane, 
1806,  §  11,  No.  34,  relating  to  slaves  ;  or  under  stat.  7  June,  1806,  §§1,2,  No.  29,  on 
the  subject  of  crimes  and  misdemeanors,  nothing  in  this  last  act  confining  it  to  free  per- 
sons.    State  V.  Dick,  4  A.  182  ;  State  v.  Jerry,  lb.  190. 

10.  The  stat.  1846,  No.  137,  does  not  require  the  sentence  to  be  signed  by  both  jus- 
tices.    The  signature  of  one  is  sufficient*     State  v.  Jerry,  4  A.  190. 

11.  Though  the  jury,  by  which  a  slave  has  been  sentenced  to  death,  have  not  recom- 
mended the  commutation  of  the  punishment,  the  governor  and  senate,  under  the  compre- 
hensive terms  of  act  5  March,  18^,  No.  15,  may  make  such  commutation  for  causes 
occurring  afler  the  jury  are  dischai-ged,  and  the  tribunal  dissolved.  McDowell  y.  Couch, 
6  A.  366. 

12.  When  a  slave  has  forfeited  his  life  to  the  law,  it  is  his  right  to  pray  for  a  com- 
mutation of  the  punishment ;  and,  if  granted,  to  accept  it  without  consulting  his  master, 
whose  interest  is  resolved  into  a  demand  on  the  state  treasury.     Jb. 

13.  A  slave  found  guilty,  ^^  without  capital  punishment,"  cannot  complain  of  tins 
qualification,  though,  under  act  29  May,  1846,  No.  139,  intended  only  for  free  persons. 
It  is  but  an  error  of  form,  which  cannot  avail  the  convict,  whom  it  was  the  palpable 
intention  of  the  jury  to  punish  with  imprisonment  for  life.  So  too,  if  the  verdict  be 
*^  guilty  without  capital  punishment ;  to  be  sentenced  to  perpetual  imprisonment."  State 
V.  Jackson,  6  A.  593  ;  State  v.  Dick,  10  A.  461. 

14.  Where  a  sentence,  palpably  intending,  though  informal,  to  subject  the  slave  to 
imprisonment  for  life,  is  pronounced  and  signed  by  the  jurors  and  magistrates,  and  the 
latter,  the  tribunal  being  dissolved,  afterwards  put  it  into  legal  form,  expressing  what 
was  intended,  and  sign  it,  the  informality  is  immaterial.     3. 

15.  Where  the  jury  find  a  slave  ^^guiUy  tmthout  capital  punishment;  to  be  sentenced 
to  perpetual  imprisonment ;  "  and  he  is  sentenced  to  the  penitentiary  for  life,  the  omis- 
sion of  the  words,  ^^at  hard  labor"  cannot  be  assigned  as  error,  and  is  immateriaL 
The  sentence  implies  subjection  to  the  treatment  for  other  slaves  confined  in  the  peni- 
tentiary for  crime.     Act  1846,  §  14,  No.  137  ;  State  v.  IHck,  10  A.  461. 

16.  The  act  4  May,  1847,  §  2,  No.  260,  amending  act  1846,  and  providing  compen- 
sation for  the  owner  of  slaves  convicted  of  capital  crimes,  is  a  legislative  recognition  of 
the  doctrine,  supra,  No.  7,  that  the  prior  laws,  punishing  slaves  by  imprisonment  in  the 
penitentiary,  are  not  repealed  by  the  amended  act.     StcUe  v.  Dick,  10  A.  461. 

17.  A  slave,  convicted  of  manslaughter  under  act  9  March,  1855,' No.  43,  may  be 
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sentenced  to  the  penitentiary  for  more  than  twenty  years.  Though,  in  the  case  of  free 
persons,  that  period  (coupled  with  a  discretionary  fine)  be  the  limit  of  the  court's  dis- 
cretion, no  such  restriction  exists  in  case  of  slaves.  Such  is  the  clear  provision  of  act  6 
April,  1843,  §  7,  No.  134,  which  was  not  repealed  by  act  1846.  State  v.  Adeline,  11  A. 
736. 

18.  Though  a  slave  be  neither,  convicted  nor  acquitted  of  a  crime  punishable  with 
death,  yet,  since  act  1843,  §  7,  is  not  repealed  by  act  1846,  §  9,  the  jury  are  not  re- 
stricted to  capital  punishment,  including  imprisonment  for  life,  and  corporal  punishment, 
bat  may  exercise  the  discretion  vested  in  them  by  the  former  act.     lb. 

19.  A  slave,  charged  on  two  counts,  one  for  administering  poison,  and  the  other  for 
murder,  under  act  9  March,  1855,  No  43,  was,  prior  to  act  19  March,  1857,  No.  232, 
found  **  guilty  without  capital  punishment,''  and,  afler  the  latter  act,  which  took  effect 
from  its  passage,  sentenced  to  hard  labor  for  life  by  the  district  judge.  Held ;  judg- 
ment must  be  affirmed.     State  v.  Kitty,  12  A.  805. 

20.  The  act  1857,  relative  to  slaves,  did  not  repeal  act  1855,  relative  to  their  trial  for 
capital  crimes  in  the  parish  of  Orleans.  The  acts  are  not  on  the  same  subject-matter. 
The  latter  is  a  local  law,  providing  a  local  tribunal  for  certain  specified  cases  ;  the  for- 
mer, a  general  law,  applicable  to  the  state  at  large.     lb.     Laws,  III.  (a).  No.  20. 

21.  Both  acts  were  originally  pavssed  in  1855  as  parts  of  one  general  system  of  re- 
vised statutes ;  but  act  15  March,  1855,  No.  308,  having  been,  for  matter  of  form, 
declared  unconstitutional,  some  parts  of  it,  including  the  provisions  in  question,  were  re- 
enacted  in  a  constitutional  form  in  act  1857.  So  the  latter  may  well  subsist,  as  it  origi- 
nally did,  with  the  former.     3. 

22.  The  act  1857  repeals  all  prior  acts  relative  to  slaves  alone,  so  far  as  their  of- 
fences, specially  made  such  by  those  acts,  are  concerned.  So,  a  slave,  convicted  under 
the  former  laws  of  administering  poison,  could  not  be  punished  under  act  1857,  which, 
§  5,  provides  for  that  oflTence.     lb. 

23.  But  a  slave,  convicted  of  murder  before  that  act,  might,  afler  its  passage,  be 
punished  under  act  14  March,  1855,  No.  120,  relative  to  crimes  and  offences,  which,  §  1, 
declares,  that  ^^ whoever"  commits  murder,  shall  suffer  death.  The  word  ^ whoever'^  com- 
prehends not  only  free  men,  but  slaves,  whom  the  criminal  law  regards  as  persons.    3. 

24.  Buchanan,  J.,  concurring.  The  case  of  a  slave,  tried  and  convicted  before  act 
1857,  cannot  be  affected  by  its  subsequent  passage.     lb. 

25.  Cole,  J.,  dissenting.  An  examination  of  act  1857  shows,  that  it  is  a  general 
Jaw  intended  for  slaves  in  every  part  of  the  state.     lb. 

26.  But  the  act  1855  gives  the  slave,  on  his  trial,  one  judge  and  six  jurors ;  the  act 
1857,  two  justices  and  ten  jurors ;  the  latter  entitles  the  slave  to  challenge  without 
cause,  and  excludes  certain  relations  of  his  owner ;  the  former  contains  no  such  pro- 
risions ;  the  two  acts  are  hopelessly  irreconcilable.     lb.  et  Id. 

27.  Now,  the  rule  is,  that  the  prior  is  repealed  by  the  subsequent  statute,  when  so 
clearly  repugnant  as  to  imply  a  negative,  and  the  particular,  by  the  later  and  general, 
act,  when  their  repugnancy  is  such,  that,  under  no  circumstances,  can  both  be  obeyed. 
lb.etld. 

28.  As,  then,  act  1857  is  a  general  law  for  the  whole  state  ;  as  it  is  inconsistent  with, 
and  repugnant  to,  act  1855  ;  and  as  it  repeals  all  laws  or  parts  of  laws  conflicting  with 
it,  and  all  laws  on  the  same  subject-matter,  the  old  act  is  repealed,  and  judgment  should 
be  reversed.     Jb.  et  Id. 

29.  Mebrick,  C.  J.,  dissenting.  It  is  conceded,  that  the  first  count  cannot  sustain 
a  conviction ;  the  second  count,  then,  is  alone  to  be  considered.  The  admission,  that 
slaves  are  within  the  general  act  1855,  under  which  whoever  commits  murder  may  be 
pnnished,  concedes  only,  that  there  was  in  force,  19th  March,  1857,  a  law  on  the  svJbject" 
water  of  the  punishment  of  a  slave  for  murder.  The  moment  the  general  act  1855 
is  made  to  apply  to  slaves,  that  moment  it  embraces  in  its  subject-matter  their  punish- 
ment for  murder;  but  this  subject-matter  is  expressly  embraced  in  act  1857,  which,  by 
the  most  sweeping  terms,  repeals  all  laws  on  the  same  subject-matter.     lb.  et  Id, 

30.  Again ;  if  the  general  act  1855  be  construed  to  mean,  §  1,  that  whoever,  whether 
a  freeman  or  slave,  commits  murder,  shall  suffer  death,  it  is  then  brought  in' conflict  with 
act  1857,  which  punishes  slaves  for  murder  [by  death  or  a  leeser  punishment  in  ihejurift 
discretionj  %  35.]  The  act  1855,  §  1,  then,  so  far  as  it  affects  slaves,  is  repealed,  both 
because  on  the  same  subject-matter  as,  and  in  conflict  with,  act  1857.     3.  et  Id. 

31.  An  error  of  the  justices  in  fixing  a  day  of  execution  cannot  vitiate  the  sentence  of 
death.     iStof  y,  Oscar,  13  A.  297. 
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32.  The  act  1857,  §  43,  No.  232,  repeals  all  prior  laws,  under  which  a  slave  ooold 
have  been  convicted  of,  and  punished  for,  stabbing  his  master  with  a  dangerous  weapon 
and  inflicting  a  dangerous  wound ;  viz  :  acts  7  June,  1806,  §§  9,  15,  No.  34 ;  22  Febra- 
ary,  1814,  §  2,  No.  9  ;  19  March,  1816,  §  3,  No.  46 ;  6  April,  1843,  §  6,  No.  134.  Staie 
V.  Henderson^  13  A.  489. 

S3.  A  slave,  prosecuted  for  the  murder  of  another  slave,  may  be  convicted  of  man- 
slaughter, and  sentenced  to  imprisonment  at  hard  labor  for  a  term  of  years,  and  ihe  in- 
fliction of  the  whip  at  stated  periods  during  the  incarceration.  The  act  7  June,  1806, 
§  11,  No.  34,  which  embraces  every  species  of  criminal  homicide  known  at  common  law, 
is  still  in  force ;  while  a  slave  could  be  convicted  of  manslaughter  under  the  law  as  it 
stood  before  act  1857,  No.  232,  which,  though  noticing  only  the  crime  of  wilful  murder, 
does  not  repeal  the  anterior  legislation,  providing  for  the  other  degrees  of  criminal 
homicide.     State  v.  Jack^  14  A.  385.     Supra,  IX.  (k),  3),  No.  6. 

34.  The  commutation  of  punishment,  intended  by  act  1857,  §  35,  No.  232,  is  the 
sub:^titution  of  the  lesser  for  the  greater  penalty.  Whether,  under  act  6  April,  1843, 
§  7,  No.  134,  both  corporal  punishment  and  imprisonment  at  hard  labor  could  be  in- 
dicted, need  not  be  considered  ;  as  the  latter  act  is  repealed,  and  under  the  present  lav, 
act  1857,  §  29,  any  lesser  punishment  may  be  inflicted,  not  extending  to  the  privation 
of  life  or  limb.  And  the  infliction  of  both  corporal  punishment  and  imprisonment,  in 
the  present  case,  [?],  must  be  regarded  as  a  penalty  leas  than  that  of  death.     lb, 

35.  When  the  verdict  expressly  acquits  a  slave  of  the  capital  oflenoe  charged,  no  cor- 
poral punishment  can  be  inflicted.  The  intention  of  the  law  is,  that,  when  the  slave, 
though  not  proved  guilty  of  the  offence  charged,  is  yet  shown  to  have  committed  one 
meriting  a  lighter  punishment  than  death  or  hard  labor,  corporal  punishment  may  be  in- 
flicted in  the  discretion  of  the  jury.     State  v.  Charles,  14  A.  649. 

36.  The  form  of  the  verdict  should  be,  in  substance,  that  the  jury  neither  acquit  nor 
convict  the  accused  of  the  offence  charged,  but,  from  the  nature  of  the  evidence,  finding 
it  proper  to  inflict,  sentence  him  to  receive,  certain  corporal  punishment,  which  is  speci- 
fied.    Acts  19  March,  1857,  §§  3,  28,  No.  232 ;  1855,  §  9,  No.  123 ;  lb. 

XIX.    Op  the  Costs  op  Criminal  Proceedings. 

1.  The  act  19  March,  1857,  No.  191,  providing  for  the  payment  by  the  state  of  aU 
expenses  of  criminal  prosecutions,  on  the  certificate  of  the  clerk  and  presiding  judge 
of  the  several  courts,  embraces  within  the  term  "  expenses,**  the  ^^fees  "  of  sheriffs,  a 
certificate  for  which  by  the  clerk  and  judge  is  conclusive  on  the  state  auditor.  Parker 
V.  iioherison^  14  A.  249.     Constitution,  II.  (d),  No.  17. 

2.  Though,  under  acts  1805,  No.  36  (37)  ;  1807,  No.  2  ;  1808,  No.  IS  ;  1813,  No. 
46;  1817,  No.  42  ;  1848,  No.  73,  the  sheriffs  were  salaried  and  not  paid  detailed  fees 
by  the  state,  yet  this  legislation  was  changed  by  acts  1852,  No.  273  ;  1855,  §  68,  No. 
121;  1857,  No.  191.  The  acts  1852,  1855,  embrace  "/ecs"  within  the  term  «<»> 
penses  ;"  and,  as  act  1857  is,  with  slight  changes,  but  a  reenactment  of  that  of  1855,  the 
term  ^^  expenses "  must  be  interpreted  to  have  the  same  sense  in  the  former,  as  in  the 
latter.    Jb. 

3.  The  act  1855,  No.  122,  does  not  declare  that  sheriffs  shall  not  receive  more  than 
the  fixed  compensation  allowed  them  by  §  15  in  criminal  matters.  By  §  12  they  are 
allowed  additional  compensation  for  certain  services.  The  acts  1855,  1857,  are  not  at 
variance,  though,  if  they  were,  that  of  1857,  as  the  later,  would  prevail;  and  the  sum 
allowed  by  act  1855,  §  15,  must  be  regarded  as  a  compensation  for  services,  for  which 
fees  are  not  provided  in  the  fee  bill.     lb. 

4.  The  act  1857  does  not  repeal  the  provision  of  act  1855,  by  which  the  party  con- 
victed must  pay  costs.  He  must  be  condemned  to  pay  them,  but,  after  a  return  of  nulla 
bona,  or  afler  the  clerk  and  judge  are  satisfied  by  sufficient  evidence  that  defendant  has 
no  property,  the  state  becomes  responsible.     3. 

5.  Merrick,  C.  J.,  concurring.  It  matters  little,  that,  from  1814  to  1857,  the  sher- 
iffs, in  criminal  matters,  were  not  paid  fees  by  the  state,  as,  being  sovereign,  it  coald  be 
made  liable  only  by  special  legislation.  By  act  1852,  No.  273,  a  new  system  was  in- 
augurated, and  criminal  expenses  were  thrown  on  the  parishes  and  city,  which,  to  meet 
the  burden,  were  allowed  all  fines  and  forfeitures  collected  therein  respectively.  Acts 
1853,  No.  330 ;  1854,  No.  90.  The  revisory  act  1855,  §§  68,  69,  No.  121,  like  that  of 
1852,  which  it  embodies,  embraces  **  costs  and  fees**  in  the  term  "  expenses.**    lb. 

6.  Though  act  1855,  §  15,  No.  122,  relative  to  fees  generally,  revive  the  former  lepa- 
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btion  in  granting  sberiffis  a  fixed  compensation,  it  cannot  destroy  the  plain  provisions  of 
act  1855,  §  68,  No.  121,  relative  to  criminal  proceedings,  which,  as  a  special  act  treating 
directly  on  the  subject-matter,  cannot,  by  implication,  be  aifected  by  a  general  statute. 
Ih.    Laws,  IIL  (a).  No.  29. 

7.  Land,  J.,  dissenting.  Frpm  the  evidence  and  the  statute  book,-  the  public  policy 
to  allow  sheriffs  a  salary  for  services  in  criminal  matters,  instead  of  specific  fees,  has 
reoMlned  unchanged  from  1813  to  1857;  and  the  question  is,  whether  that  policy  be 
changed  by  the  act  of  the  latter  year.  Acts  1813,  No.  46 ;  1852,  No.  273 ;  1855,  §  15, 
No.  122 ;  lb. 

8.  The  acts  1852, 1855,  imposed  on  the  parishes  all  such  criminal  expenses  as  the 
state  itself  was  bound  to  pay  at  their  date ;  for  those  acts  are  explicit,  that  the  fees,  etc., 
fball  renoain  as  then  fixed  by  law,  until  changed  by  the  local  authorities.  And  the  ob- 
ject of  act  1857  was  to  shift  back  on  the  state  the  burden  thrown  on  the  parishes.  But 
at  the  date  of  acts  1852,  1855,  sheriffs  received  salaries  only,  and  not  specific  fees.  Ih, 
aid. 

9.  The  act  1855,  which  is  not  impaired  by  that  of  1857,  is  similar  to  the  former  acts 
on  the  same  subject-matter,  the  interpretation  of  which,  down  to  1857,  was,  that  sheriffs 
were  not  entitled  to  fees  from  the  state  in  criminal  cases.  This  interpretation  was  known 
when  act  1857  was  passed ;  and  its  failure  to  declare  specially,  that  sheriffs  should  re- 
ceive other  and  greater  fees  than  allowed  by  act  1855,  is  conclusive,  that  such  was  not 
the  legislative  intention.  Debts  against  the  state  can  be  created  only  by  express  legis- 
lation, and  not  by  implication.     Ih.  et  Id. 

10.  The  act  1857,  No.  191 ,  8eem$  to  have  been  superseded  hy  act  12  March^  1859,  No. 
22,  relative  to  the  expenses  of  criminal  proseciUions. 

See  acts  8  March,  1860,  No.  107,  relative  to  fees  of  constables  on  the  right  bank, 
parish  of  Orleans ;  19  January,  1859,  No.  5,  providing  for  the  payment  of  jurors  in  the 
first  district  court  of  New  Orleans  ;  16  March,  1859,  No.  164,  regulating  fees,  costs,  and 
other  expenses  in  criminal  prosecutions  in  the  parish  of  Orleans ;  26  February,  1855,  No. 
8,  fixing  the  compensation  of  sheriifs  for  the  maintenance  of  prisoners  other  than  run- 
away slaves;  15  March,  1855,  No.  232,  amending  act  14  March,  1855,  §  69,  No.  12 ;  15 
March,  1855,  §  7,  No.  292,  for  compensation  of  witnesses.     Supra,  XVIII.  (a).  No.  8. 

CRUELTY. 

See  Criminal  Law,  IX.  (k),  1).  Slaves,  I.  (d),  1),  No.  1 ;  3),  a.  Mabbligb, 
n.  (a).     Lease,  1L  (c),  1),  No.  1 ;  2),  Nos.  15,  22. 

CUMULATION. 

«  

See  Pleading,  II.  Executory  Process,  IV.  Codes,  II.  No.  6.  Criminal 
Law,  V.  (d),  2),  No.  3 ;  IX.  (k),  2),  No.  2.  Arrest,  L  No.  6 ;  IL  Nos.  4, 8.  Cor- 
porations, VIII.  (a).  Insolvency,  I.  No.  4;  IV.  Succession,  VIII.  (f),  2)-5). 
Laws,  II.  (e),  No.  2. 

CURATORS. 

1.  For  curators  of  successions,  see  Succession,  Vn.  VIII.  Evidence,  XXII.  (b). 
CrrATioN,  II.  No.  33.    Compensation,  IV.    Judgment,  XV.  (c).    Prescription, 

IV.  (d),  2) ;  V.  (d)  ;  VL 

2.  For  curators  of  minors,  see  Minors,  I.  Pleading,  I.  (c),  2).  Courts,  II.  (d), 
3);  5). 

3.  For  curators  of  absentees  and  curators  ad  hoc,  and  ad  litem,  see  Absentees,  II. 
HI.  Attachment,  n.  (a).  No.  5 ;  V.  VIII.  Minors,  I.  (c).  Succession,  VL 
Insolvency,  VII.     Citation,  I.  Nos.  11,  22;  IL  Nos.  6,  12, 14,  20.    Execution, 

V.  (a),  5),  No.  12.    Summary  Process,  II.  Nos.  29,  30.     Pleading,  I.  (c),  5),  No. 
7.    Taxes,  III.  (c),  4),  No.  12.    Partition,  IL  No.  10. 

CURRENCY. 
See  CoBPOBATiONS,  IX.    Payment,  V.    Evidence,  VIII.  No.  25. 

CUSTOM. 
See  Laws,  n.  (j).    Usage. 
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DAMAGES. 

1.  For  damages  arising  ex  delictOy  see  Offences  and  Quasi  Offences.  Prescrip- 
tion, III.  (c),3).  Libel  and  Slander.  Malicious  Prosecution.  Registry,  II. 
(e),  1).  Provisional  Seizure,  Nop.  10,  25,  et  al.  Slander  of  Title.  Sheriff,  11. 
Slaves,  1.  (d),  2)  ;  3).  Ferries.  Justice  of  the  Peace.  Shipping,  VII-  Cor- 
TORATiONs,  II.  Inspector,  No.  1.  Elections  by  the  People,  II.  New  Or- 
leans, II.  (e),  5),  c.     Mandate,  VI.  Nos.  19,  20. 

2.  For  damages  arising  ex  contractu^  see  Obligations,  VII.  (a).  Attachment, 
IV.  (c).  Injunction,  VIII.  Sequestration,  II.  (c),  2).  Shipping,  V.  (b) ;  IX 
X.  (c).  Sale,  IlL  IV.  VIIL  (c).  Mandate,  IIL  V.  Attorney,  IL  (b).  Mar- 
RiAGE,  I.  (b).  Auctioneer.  Lease,  I.  (b)  ;  (c)  ;  II.  Loan,  L  Donations,  V. 
(b),  Nos.  2,  18,  27.  Deposit,  III.  Bills  and  Notes,' XIV.  Insurance,  I.  (g); 
III.  (k).    Succession,  VIIl. 

3.  For  damages  as  liquidated  or  unliquidated,  see  Compensation,  II.  Obliga.- 
tions,  Vlll.  (g).    Corporations,  V.  No.  7. 

4.  For  special  damages,  see  Libel  and  Slander.    Injunction,  VIII.  (b). 

DATE. 

See  Bills  and  Notes,  V.  (a).  No.  5 ;  VI.  (b) ;  VIIL  (b),  Nos.  13, 19 ;  (c).  No.  21 ; 
XVIL  Sale,  IV.  (b),  3),  d.  No.  2.  Judgment,  IV.  Prescription,  IIL  IV.  V. 
Donations,  VL  (a),  2) ;  5),  No.  14.  Evidence,  IL  No.  7 ;  XV.  (d),  1),  Nos.  8, 16, 
31 ;  XXV.  (c).  Laws,  L  (b).  Attachment,  XL  Time.  Taxes,  IIL  (c),  2), 
No.  14. 

DATION   EN   PAYEMENT. 
See  Sale,  IX. 

DAY. 

See  Bills  and  Notes,  VL  (b)  ;  VIL  (b)  ;  VIIL  (c),  Nos.  21,  32,  84 ;  XIV.  (b), 
Nos.  27,  et  seq.  Appeal,  I.  (d),  No.  3 ;  II.  (c)  ;  VII.  (b).  Execution,  II.  V.  (c). 
Donations,  VI.  (a),  4),  No.  34.  Advertisement.  Criminal  Law,  V.  (c),  2), 
No.  7 ;  VL  (a),  No.  4 ;  VIL  XIIL  (e),  3),  No.  12 ;  XVIL  Time.  Courts,  L  So. 
16. 

DEATH. 

1.  For  the  evidence  and  registry  of  death,  see  Evidence,  III.  (f ),  No.  1 ;  VIII. 
Nos.  7,  23  ;  IX.  (c)  ;  XXIIL  (d).  Minors,  L  (b),  No.  39.  New  Orleans,  IL  (g), 
4).    Succession,  II.  Nos.  1,  9. 

2.  For  the  death  of  parties,  pendente  lite^  and  its  effect,  see  Appeal,  L  (e),  3),  l^o. 
7;  V.  (c);  VIIL  (d).  No.  17.  Pleading,  L  (d).  Attachment,  X  (b),  No.  12; 
XL  No.  20.  Absentees,  IL  No.  13.  Attorney,  II.  (a),  3),  No.  12.  Courts,  II. 
(d),  2)  ;  3) ;  IV.  (a),  No.  7.  Continuance,  IIL  (c),  Nos.  5, 9.  Execution,  IL  Nos. 
6,  23,  35. 

8.  For  the  effect  of  death  in  other  matters,  see  Absentees,  II.  No.  1.  Arrest,  IV. 
(b),  No.  10.  Bills  and  Notes,  VL  (a),  4),  Nos.  3,  17,  et  aL  ;  VIL  (a),  Nos.  11, 12, 
19 ;  (c),  2),  No.  39.  Criminal  Law,  IX.  (g) ;  XVIII.  (c),  Nos.  %  et  ciL  Doka- 
TiONS,  VI.  (c),  1)  ;  4).  Evidence,  X.  (c)  ;  XL  XIL  (d).  No.  9.  Lease,  H.  (a),  2), 
No.  18.  Mandate,  VII.  Marriage,  XIIL  (e).  Obligations,  VIII.  (a).  Op- 
fences  AND  Quasi  Offences,  II.  (e),  2),  Nos.  l^et  aL  Partnership,  IV.  (c) ;  (d). 
Pleading,  I.  (c),  7),  Nos.  3,  14,  26.  Prescription,  V.  (d).  Sale,  IIL  (d),  2)  ; 
5)  ;  6).  Sheriff,  I.  (b).  Slaves,  I.  (d),  3),  a.  "  Suretyship,  IL  (a),  2),  Nos.  13, 
14.     Succession,  I.  (a) ;  (b)  ;  VIII.  (e),  8).    Shipping,  IX.  Nos.  2,  17. 

4.  For  civil  death,  see  Bankruptcy.  Corporations,  VII.  VIIL  Insolvehct. 
Interdiction.    Pleading,  L  (c),  6). 

• 

DEDICATION  TO   PUBLIC   USE. 
See  Things,  I.  (a). 
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DEED. 

The  distinction  between  instruments  under  seal  and  those  not  under  seal,  as  before 
observed,  Assumpsit,  No.  1,  has  never  been  adopted  in  Louisiana.  The  word  "  deed,'* 
however,  is  constantly  employed,  though  not  in  the  technical  signification  of  that  term 
under  the  common  law,  but  simply  as  synonymous  with  the  word  "  act." 

DEFAULT  AND   DEFAULTER. 

For  default,  as  a  condition  precedent  to  recovery  upon  contracts,  their  rescission,  and 
the  recovery  of  damages ;  and  for  the  mode  of  putting  in  default,  see  Obligations,  VI L 
(a),  2) ;  3),  and  references  there  made ;  for  judgments  by  default,  see  Judgment,  IX. 
Executory  Process,  V.  Nos.  2,11,  et  al.;  for  defaulter,  see  acts  12  March,  1859,  No. 
20;  1855,  Nos.  220,  270.  Criminal  Law,  VL  (d),  No.  6;  IX.  (c).  Sheriff,  IL 
(b),  2).    Suretyship,  IIL  (b),  1),  No.  8.    Taxes,  IIL  (c),  4)  ;  (d). 

DEMURRER. 

See  CRTifiNAL  Law,  XL  No.  10 ;  XV.  Nos.  2, 7.  Discontinuance,  No.  2.  Evi- 
DEKCB,  VI.  In  junction,  VII.  No.  6.  Judgment,  XV.  (d).  No.  14.  Pleading, 
VL  (c),  3). 

DEPOSIT. 

I.  In  General. 

n.   Of  its  Nature,  Requisites,  and  Different  Kinds. 

IIL  Op  the  Rights  and  Obligations  Arising  out  of  the  Contract. 

I.  In  General. 

1.  Pluntiff,  residing  on  propertj,  seized  under  execution  against  a  judgment  debtor 
of  defendant,  gave  the  latt«r  a  sum  of  money,  which  he  agreed  to  credit  plaintiff  with^ 
if  she  purchased  the  property,  and  to  return  with  interest,  if  she  did  not.  Held,  that 
whether  the  contract  be  a  deposit,  loan,  or  mandate,  plaintiff  could,  at  any  time,  demand 
back  her  money,  and  was  not  bound  to  bid  at  the  sale.     Lees  v.  Dwight,  10  A.  711. 

2.  Where,  in  such  case,  the  sale  is  perpetually  enjoined,  defendant  cannot  offset  an 
amount,  in  consideration  of  which  he  has  agreed  not  to  bid  against  plaintiff.  The  agree- 
ment confers  no  rights  until  the  sale,  which  the  injunction  has  made  impossible.     lb. 

See  Mandate,  V.  (b),  1),  No.  6.    Sequestration,  I. 

II.    Of  its  Nature,  Requisites,  and  Different  Kinds. 

1.  It  is  of  the  essence  of  a  deposit,  whether  regular  or  irregular,  that  it  be  gratuitous 
on  (he  part  of  the  depositary.     Dumford  v.  Seghers,  9  M.  470. 

2.  To  form  the  contract,  there  must  be  a  delivery,  the  principal  object  of  which  is  to 
take  care  of  the  thing  deposited.     Thihaud  v.  Thihaud,  1  L.  494. 

3.  And  the  depositary  must  be  bound  to  keep  the  thing,  and  restore  it  in  kind.  Thus ; 
where  money  is  given  one  to  disburse,  he  is  a  mandatary,  and  not  a  depositary.  Long^ 
hoUom  V.  Babcock,  9  L.  50 ;   Whatleg  v.  Austin,  1  R.  21. 

4.  A  deposit  is  essentially  intended  for  the  safety  of  the  thing  deposited,  which  is  less 
safe  with  him,  who  is  going  on  a  voyage,  than  with  him,  who  remains  (it  home.  Thus ; 
a  receipt  for  property,  delivered  by  one  going  on  a  voyage,  is  evidence  of  a  deposit ; 
aliter,  if  delivered  to  him.     Thompson  v.  Scales,  11  L.  565. 

5.  One,  who  receives  money  and  produce,  which  he  promises  to  ship  to  a  certain  place, 
''sell  to  the  best  advantage,  and  account  for,"  is  not  a  depositary.     lb. 

6.  Money  confided  to  an  agent  to  disburse  does  not  constitute  a  deposit ;  he  is  bound 
to  account  for,  but  not  to  restore,  it,  and  so  is  a  debtor,  not  a  depositary.  Otherwise  with 
goods  consigned ;  they  may  be  identified,  and  remain  the  property  of  the  consignor,  who 
may  follow  and  reclaim  them  in  the  hands  of  third  persons.  Stetson  v.  Gumey,  17  L. 
162.     hfra,  IIL  Nos.  6,  19. 

7.  Though  the  former  distinction  between  a  perfect  and  imperfect  deposit  be  abro- 
gated by  art.  2934,  C.  C,  which  recognizes  as.the  only  real  deposit  a  thing  to  be  restored 
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identicallj,  yet  parties  may,  bj  their  contracts  or  course  of  dealing,  create  irregular  de- 
posits, which,  between  themselves,  are  inviolate,  and  prevent  the  effects  which  the  law 
would  otherwise  have  on  their  respective  rights.     Moodworth  v.  Jacobsy  2  A.  25. 

8.  The  distinctive  feature  of  the  irregular  deposit  is,  that  the  use  of  the  ^*  chose  fon^ 
^  "  —  the  consumable  thing  depo.'^ited  —  is  granted  to  the  depositary,  to  whom  the 
^  dominium  "  is  thus  transferred*  Matthews  v.  Creditors,  10  A.  342.  Seevitudes,  I. 
No.  9. 

9.  When  an  account,  with  a  debtor  and  creditor  side,  is  opened  with  bankers,  and 
there  is  no  deposit  of  bills,  coins,  or  packages  to  be  identically  restored,  and  the  money 
is  counted  out,  extended,  and  debited  to  the  depositaries  in  an  ordinary  pass-book,  as  so 
much  cash,  and  is  thus,  when  mingled  with  their  general  funds,  at  their  risk,  and  maj  be 
checked  for,  the  contract  is  one  of  irregular  deposit,  crei^ing  the  relations  of  debtor  and 
creditor  between  the  depositor  and  the  bankers,  who,  on  their  insolvency,  will  not  be 
denied  the  benefit  of  a  surrender,  under  C.  G.  2929,  as  ^  unfaithful  depositaries"  C.  C. 
2910-2916;  Jb. 

10.  Nor  will  it  make  any  difference,  in  such  case,  that  the  account  is  headed  "  spe- 
dal^  when  shown  to  mean  that  the  money  is  to  bear  interest,  if  left  after  a  certain 
time.  Even  were  the  convention  of  the  parties,  implied  by  the  word  ^'  special^  left 
unexplained,  the  deposit,  under  the  surrounding  circumstances,  would  be  still  regarded 
in  the  same  light    Jb, 

11.  The  terms  ''money  deposited,"  in  act  28  March,  1840,  §  10,  No.  117,  do  not  apply 
to  a  case,  where  the  party  receiving  the  money  is  to  have  no  commission  for  its  use; 
may  mix  it  with  his  general  funds ;  employ  it  in  his  business ;  and  is  to  give  credit  in 
account  for  its  amount,  and  be  ready  to  pay  on  demand.  Matthews  v.  Creditors,  10  A 
344 ;  Sims  v.  Bean,  lb.  346.     Laws,  II.  (h). 

12.  That  act  then,  does  not  apply  to  a  banker,  who  receives  irregnlar  deposits  and 
becomes  insolvent  before  they  are  drawn  out,  and  against  whom  the  only  charge  is  his 
failure  to  pay  over  the  amount,  after  insolvency.     lb. 

13.  The  banker,  in  such  case,  is  but  a  debtor  with  the  right  to  use  the  money  as  part 
of  his  contract.  But,  under  the  act,  he,  who  collects,  receives,  or  tak^s  a  deposit  of 
money  for  another,  has  no  right  to  use  it.    lb.     Fresckiption,  IIL  (g),  3),  No:  20. 

See  Evidence,  XIL  (d),  Nos.  6, 11.    Sale,  IV.  (b),  1),  No.  6. 

m.  Of  the  Bights  and  Obligations  Arising  out  of  the  Contract. 

1.  A  depositary  is  not  bound  to  restore  the  thing  to  the  real  owner,  if  the  deposit  be 
not  made  in  his  name,  unless  the  depositor  have  ceded  to  him  his  rights,  or  be  made 
party  to  the  suit    Jenkinson  v.  Cope,  7  M.  284.     Pleading,  I.  (c),  9),  Na  8. 

2.  One,  who  receives  property  to  keep  without  reward,  is  responsible  only  for  gross 
negligence,  or  fraud  in  refusing  to  give  it  up.     Lafarge  v.  Morgan,  11  M.  462. 

3.  A  depositary  of  notes,  to  be  delivered  to  the  payee  when  the  property,  for 
which  they  are  given,  is  freed  from  incumbrance,  is  not  liable  in  damages  for  their 
Don-delivery,  if  forbidden  by  the  maker  to  surrender  them,  though  the  latter  may  be. 

lb. 

4.  The  obligation  of  a  depositary  to  a  third  person,  the  real  owner,  is  produced  only 
by  the  service  of  legal  process ;  the  word  '^  opposition,"  C.  C.  2926,  refers  to  a  judicial 
opposition.     Oneto  v.  Ddauny,  6  L.  35. 

5.  The  city  of  New  Orleans  put  a  runaway  slave  it  had  received  to  work  in  a 
chain-gang  on  the  public  streets ;  he  made  his  escape  from  the  guards,  and  the  own- 
er's agent  was  notified  thereof  the  next  day ;  no  neglect  or  want  of  ordinary  vigi- 
lance was  shown ;  held,  that  the  corporation,  receiving  but  a  bare  compensation  for  the 
expenses  of  keeping  slaves  so  deposited,  was  not  liable,  nor,  under  the  circumstances, 
bound  to  prove  the  manner  of  the  loss.  Chase  v.  New  Orleans,  9  L.  347.  Corpora- 
tions, II.  (b).     Lease,  I.  (c),  2),  No.  4. 

6.  Uncurrent  money,  deposited  with  a  broker  for  sale,  and  obtained  by  another  broker, 
a  creditor  of  the  former,  under  pretence  of  purchasing  it,  and  credited  in  account  with 
him  at  a  discount,  may  be  recovered  back  by  the  true  owner.  Lattande  v.  MeMaster, 
16  L.  527.    Compensation,  II.  No.  7. 

7.  The  proprietors  of  a  cotton  yard  and  press  will  be  responsible  for  the  cotton  depos- 
ited with  them,  and  not  accounted  for.    Marr  v.  Barnes,  1  R.  190. 

8.  Art.  2939  C.  C.  applies  to  common  carriers ;  and  so  does  art  2938,  under  certain 
modifications.    Bailey  v.  Stewart,  1  B.  410. 
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9.  Where  sale  notes,  to  be  delivered  to  the  vendor  on  the  release  of  certain  incum- 
brances, are  left  with  the  notarj,  bj  whom  the  act  was  passed,  and  he,  placing  them  in 
bank  for  collection,  suffers  them  to  remain  there,  until,  it  having  suspended  specie  paj- 
ments,  they  are  paid  in  its  depreciated  paper,  he  will  be  liable  for  their  full  amount  to 
the  Teodor.    Dupwx  v.  Creditors^  7  R.  243. 

10.  Art.  2926  C.  C.  is  inapplicable  to  factors  receiving  goods  for  sale.  Their  liability 
is  fixed  by  commercial  usage.  Ledoux  v.  Anderton^  2  A.  558  ;  Ledaux  v.  Cooper,  iL 
586. 

11.  A  bank  is  not  liable  for  an  omission  to  protest  notes  deposited  with  it  for  safe- 
keeping and  not  collection.     N»  0,  Canal  Co.  v.  JCscoffie,  2  A.  830. 

12.  A  depositary,  who  sells  the  deposit,  commits  a  theft  McGregor  v.  Batt,  4  A. 
289.    Bills  and  Notes,  V.  (b),  No.  5. 

13.  Owners  of  a  boat  are  not  liable  for  the  loss  of  gratuitous  deposits  on  her,  where 
(he  officers,  to  whom  they  intrust  their  own  property,  are  not  proved  more  than  ordina- 
rily careless.  They  are  required  only  to  exercise  the  diligence  men  of  common  pru- 
dence ordinarily  use.     Mechanics*  Bank  v.  Gordon,  5  A.  607.     Shipping,  X.  (c),  7). 

14.  Where,  pending  an  action  by  defendant  for  certain  slaves  against  the  succession 
of  a  third  person,  who,  without  her  consent,  had  placed  them  in  plaintiff's  slave-yard  to 
be  sold,  the  latter  incurs  expenses  for  their  maintenance,  he  will  have  a  privilege  on 
them  for  such  expenses  without  being  liable  for  their  hire ;  but  defendant  will  not  be 
peivonally  responsible.     C.  C.  3191,  3229;  B^^ams  v.  Smith,  6  A.  363. 

15.  An  innkeeper  is  liable  for  the  loss  of  a  traveller's  baggage,  and  such  sum  as  Is 
Dece«aiy  for  his  expenses  according  to  his  condition  in  life  and  the  journey  undertaken ; 
but  not  lor  a  large  amount  of  gold,  stolen  from  the  trunk  of  the  traveller,  who  has  made 
no  deposit  with  him  or  his  agents,  and  given  them  no  notice.  C.  C.  2936,  2937, 2938 ; 
SimoH  V.  MiBer,  7  A.  360. 

16.  RosT,  J.,  dissenting.  The  only  exception  of  the  code  to  the  innkeeper's  responsi- 
bilitj  is,  when  the  traveller's  effects  are  stolen  by  force  of  arms,  or  other  extraordinary 
violence.  The  present  case,  whilst  exhibiting  a  want  of  ordinary  care,  does  not  come 
within  the  exception.     Jb. 

17.  In  France,  the  innkeeper's  responsibility  depends  on  the  circumstances  of  each 
particular  case;  and,  when  money  is  stolen  from  a  traveller,  should  be  restricted  to 
the  sam,  which,  from  the  circumstances  of  the  journey,  it  may  be  presumed,  formed  part 
of  his  effects,  but  which  care  should  be  taken  not  to  rate  too  low.     lb,  et  Id, 

18.  Interest  on  money  deposited  is  due  —  not  from  the  date  of  the  deposit  —  but  that 
of  the  depositary's  default,  which  it  is  for  the  depositor  to  show.  C.  C.  2919.  Nulla 
inteUigUur  mora  ibi  fieri,  ubi  ntdla  petiiio  est.  D.  50  L.  17  T.  88  1 ;  Faucette  v.  New 
Orleans,  11  A.  199  ;  Fogle  v.  Ddmas,  lb.  200. 

19.  Money,  deposited  in  bank  by  a  sheriff  in  his  official  capacity,  cannot  be  seized  by 
his  creditors.     C.  C.  3189 ;  Folger  v.  Marigny,  11  A.  727.     Supra,  II.  No.  6. 

20.  The  sheriff  is  by  law  the  public  agent  of  the  litigants,  bound  to  collect  and  receive 
iheir  funds,  which  he  keeps — not  by  opening  a  separate  account  in  favor  of  each  — 
hot  by  a  separate  account  in  his  official  name  for  the  benefit  of  all.  Money  so  kept  is 
sufficiently  identified  as  the  funds  of  the  litigants,  to  whom  it  belongs,  lb.  Mandate, 
IV.Na23. 

21.  A  deposit  with  authority  to  receive  is  quite  different  from  an  assignment  for  col- 
lection. So,  in  the  absence  of  any  special  contract,  a  bank  with  which  notes  are  depos- 
ited is  only  bound  to  receive  the  money,  if  paid,  and,  if  not  paid,  to  fix  the  liability  of 
the  parties  by  due  demand  and  notice,  but  not  to  employ  counsel  and  put  them  in  suit. 
If  they  be  prescribed,  while  lefl  with  it,  it  is  the  owner's  laches,  and  he  cannot  complain. 
Ortw  V.  Mechanics'  Bani^  12  A.  692.  Sequestration,  II.  (e).  No.  2.  Mandate, 
V.  (c),  No.  13. 

22.  Plaintifif 's  money,  improperly  deposited  by  his  agent  with  defendant,  cannot  be 
withheld,  because  plaintifi*  is  bound  to  refund  a  portion  thereof  to  a  third  person.  The 
latter  coold  exact  it  from  plaintiff,  who,  being  liable  for  his  agent':^  acts,  is  not  protected 
by  its  improper  deposit,  and  so  is  entitled  to  its  restoration.  Bennett  v.  Wheeler,  12  A. 
763. 

23.  Where  packages  of  money  are  delivered  by  a  passenger  to  the  master  of  a 
steamer  for  transportation  without  compensation,  the  deposit  is  a  necessary  one ;  and  if 
the  packages  be  not  delivered,  and  the  loss  be  not  reasonably  shown  to  have  occun*ed 
vithoot  the  fraud  or  gross  negligence  of  the  officers  of  the  boat,  she  will  be  responsible. 
C.  C.  2722,  2908,  2909,  2936-2938  ;  Dunn  v.  Branner,  13  A.  452. 
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24.  Whatever  an  innkeeper's  right  to  limit  his  liability  by  requiring  monej  and  articles 
of  value  to  be  deposited  in  a  particular  place,  it  does  not  extend  to  apparel  usually  worn, 
and  smull  sums  of  money  usually  carried,  by  the  class  of  persons  frequenting  the  bouse. 
So,  notwithstanding  such  a  regulation^  an  innkeeper  will  be  liable  for  the  theft  of  a  trav- 
eller's necessary  baggage,  his  watch^  and  a  small  sum  of  money  for  his  personal  use. 
Popt  V.  HaO,  14  A.  824. 

25.  The  seeming  doctrine  of  our  code,  that  an  innkeeper  is  not  liable  for  a  travellei^s 
effects,  unless  deposited  with  him,  or  his  employees,  must  be  reasonably  interpreted,  so 
as  to  embrace  only  such  articles  as  are  not,  and  not  such  as  are,  essential  to  the  travel- 
ler's immediate  wants  and  personal  comfort.  Liability  in  the  latter  case  arises,  not  under 
arts.  2935-2940  C.  C,  but  a  tacit  contract,  that  due  diligence  will  be  used,  by  the 
innkeeper,  to  protect  the  property,  by  the  guest,  not  to  expose  it  to  loss.  Profid 
V.  HaU,  14  A.  524. 

26.  The  failure  of  the  guest,  though  personally  notified,  to  deposit  at  the  office  of 
the  hotel  his  watch  and  personal  effects,  indispensably  necessary  to  his  comfort,  will 
not  relieve  the  proprietor  from  liability.  But  the  guest,  thus  in  part  the  custodian 
of  such  articles,  must  guard  them  with  a  certain  care,  and  cannot  complain  of  a  loss, 
to  which  he  himself  has  contributed  by  neglecting  the  means  furnished  for  their  secari- 
ty  by  bis  landlord.      Volenti  nonjU  injuria.    Ih, 

27.  So,  where  a  lodger  in  one  of  the  large  hotels  of  New  Orleans  retires  at  night  so 
inebriated,  that  he  neglects  to  procure  for  his  room  a  key,  which,  on  a  proper  application, 
would  have  been  furnished,  and  secures  his  door  so  carelessly,  that,  during  the  night,  the 
room  is  entered,  and  his  watch,  with  a  seal-ring  and  medal,  is  taken  from  off  the  boreao, 
he  cannot  recover  for  their  loss.     76. 

See  act  16  January,  1860,  No.  5,  for  the  protection  of  hotel-keepers.  Compensatiok, 
I.  II.  Mandate,  U.  (a),  No.  30 ;  V,  (b),  7).  Privilege,  III.  (d)  ;  (g).  Evidence, 
X.  (e),  Nos.  20,  21.    Bills  and  Notes,  XV. 

DEPOSITION. 

See  Evidence,  XI.  XVIII.  (d),  2) ;  XIX.  Continuance,  in.  (b).  Criminal 
Law,  XII.  (f),  1),  Nos.  3, 4.  '  • 

DEPUTY. 

See  Bills  and  Notes,  VI.  (a),  4),  Nos.  10, 14.  Clerks  op  Court,  IIL  Crim- 
inal Law,  V.  (c),  2),  No.  24.  Evidence,  XXI.  (b),  No.  25.  Notary,  No.  6. 
Sheriff,  I.  (a),  No.  8;  IL  (b),  1),  Nos.  2,  6. 

DERELICT. 
See  Shipping,  XII.    Things,  IL  (b),  1),  No.  13. 

DIMINUTION. 
See  Certiorarl    Sale,  ILL  (b),  2),  c ;  (c),  4)  ;  (d).    Pleading,  IV. 

DIRECTORS. 

See  Corporations,  III.  IV.  (b)  ;  VI.  Mandate,  V.  (b),  1),  No.  8.  Manda- 
mus, I.  (b).    Prescription,  III.  (c),  3),  No.  5.    Public  Education. 

DISCONTINUANCE. 

1.  A  suit  cannot  be  dismissed  in  vacation,  without  leave  of  court  MbUere  t.  Baj/on^ 
2  M.  145. 

2.  Plaintiff  may  discontinue  afler  demurrer  to  the  evidence.  Duraford  v.  Johnton^ 
2  M.  306. 

3.  Plaintiff  may  discontinue,  if  the  judges  be  divided  in  opinion.  Read  v.  Bailey, 
2  M.  316. 

4.  Plaintiff  cannot  discontinue  ader  a  general  verdict.  Art.  491  C.  P.,  which  au- 
thorizes a  discontinuance  at  any  stage  before  judgment,  relates  solely  to  trials  before  the 
court  without  a  jury.     C.  P.  532  ;  7  M.  490 ;  5  N.  S.  643 ;  9  R.  240. 

5.  As  a  general  rule,  plaintiff  may  discontinue  on  paying  costs ;  but  he  cannot,  by  so 
doing,  defeat  defendant's  reconventional  demand.  The  right  to  reconvene  existed  under 
the  Roman  and  Spanish  laws  in. force  before  the  code  of  practice,  which  has  only  recog- 
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nized  the  general  principles  relating  to  such  demands.  4  N.  S.  439 ;  7  N.  S.  405  ;  3 
L  457 ;  9  L.  810  ;  7  R.  422 ;  9  R.  133,  210 ;  10  A.  703.  Pleading,  VIU.  (b),  1), 
No.  16. 

6.  Plaintiff,  who  sues  two  persons  jointly,  without  averring  their  joint  liability,  may 
diaoontinue  as  to  one,  and  claim  a  separate  judgment  as  to  the  other.  Cole  v.  Bardetty  4 
L  132.    Pleading,  I.  (c),  3),  No.  3. 

7.  A  party  can  dismiss  any  claim,  whose  dismissal  does  not  affect  the  interests  of  de- 
fendant   JBraiissard  v.  Duhamely  4  L.  367. 

&  An  order  of  court,  requiring,  for  informality,  a  new  citation,  does  not  operate  a 
discontinuance  necessitating  payment  of  costs  before  suit  proceeds.  Lapice  v.  Smith,  13 
L92. 

9.  An  action  discontinued  cannot  be  revived  by  a  rule  to  show  cause,  and,  if  such 
revival  be  allowed,  any  subsequent  judgment  will  be  nulL  Gilbert  v.  Nephler,  15  L.  60 ; 
Gilbert  v.  Meriam,  2  A.  160. 

10.  Plaintiff,  enjoining  an  order  of  seizure  and  sale,  may  discontinue  without  being 
required  to  pay  damages.     DashieU  v.  Lesassier^  15  L.  101. 

11.  Where,  in  an  action  for  slander  of  title,  defendants  reconvene,  asserting  title 
nnder  a  contract  with  plaintiff,  and  praying  for  a  specific  performance,  or  security,  and 
damages,  they  may,  on  the  trial,  before  plaintiff  concludes  his  evidence,  discontinue  the 
wbole  plea  in  reconvention.      Walden  v.  Peters,  2  R.  331. 

12.  Plaintiff  cannot  have  an  order  of  dismissal,  though  not  signed,  set  aside,  and  the 
case  reinstated  without  notice  to  defendant ;  and  if  he  do,  a  default  subsequently  taken 
and  confirmed  will  be  null.     Michel  v.  Blackmcm,  6  R.  465. 

13.  Plaintiff  cannot  dismiss  his  injunction  so  as  to  defeat  an  intervener's  claim  for  its 
di^solation  with  interest  and  damages.      Whittemore  v.  Watts,  7  R.  10. 

14.  Plaintiff,  whose  rights  are  seized  under  a  fi>fa,,  cannot  discontinue.  Sitccession 
ofBaum,  11  R.  314.     Execution,  V.  (a),  6),  a.  No.  1. 

15.  A  discontinuance  cannot  affect  a  party's  legal  rights.  Mcintosh  v.  Smith,  2  A. 
756.    But  see  Elections  by  the  People,  III.  No.  2.    Prescription,  IV.  (c),  4). 

16.  For  the  right  of  municipal  corporations  to  discontinue  proceedings  for  the  opening 
of  streets,  see  Lafayette,  No.  4.    New  Orleans,  II.  (e),  5),  c. 

17.  There  is  no  essential  difference  between  a  discontinuance  under  our  practice  and 
a  voluntary  nonsuit,  the  common-law  distinction  between  which  and  an  involuntary  non- 
suit, though  not  established  with  us  in  direct  terms,  has  yet  been  frequently  recognized. 
Denmstoun  v.  Eist,  9  A.  464.     Prescription,  IV.  (c),  4),  No.  9. 

18.  Where,  afler  the  general  issue,  a  submission  is  made,  and,  the  award  to  defendant 
of  a  certidn  sum  being  rejected,  plaintiff,  afler  the  expiration  of  three  months,  G.  C.  3072, 
no  new  sabmission  being  made,  discontinues,  defendant,  not  havigg  reconvened,  can  no 
longer  prosecute  his  claim. .  Donovan  v.  Owen,  10  A.  463. 

19.  Defendant,  though  not  appearing  to  have  opposed  a  discontinuance  granted  plain- 
tiff aAer  the  trial  had  begun,  may  still  appeal  from  a  judgment  not  in  terms  reserving 
his  right  to  prosecute  a  reconventional  demand.  DonneS  v.  Parrott,  10  A.  703 ;  Coxe 
V.  Downg,  9  R.  133. 

20.  Plaintiff  can  discontinue  the  whole  or  any  portion  of  his  demand,  so  long  as  there 
is  no  daim  in  reconvention.     HaU  v.  Saunders,  14  A.  643. 

,  21.  So,  where  defendant,  interrogated  under  oath,  admits  only  part  of  plaintiff's 
demand,  the  latter  may  take  judgment  for  such  part,  and  discontinue  as  to  the  rest. 
Defendant's  answers  are  but  evidence,  and,  if  plaintiff  can  rebut  them,  he  has  the  right 
to  dismiss  such  portion  of  his  demand,  to  renew  it  under  more  favorable  circumstances,  lb. 
[7%e  action  in  this  case  was  for  cotton  sold  by  defendant  during  three  successive  years; 
and  so^  perhaps,  being  regarded  as  one  in  the  nature  of  an  account,  composed  of  di^rent 
items,  its  disintegration  was  allowed.  But,  where  die  action  is  legally  indivisible,  e.  g., 
ait  action  to  recover  the  interest  and  principal  of  a  debt,  'if  defendant,  in  answer  to  inter^ 
rogatories,  adnUt  part  of  the  claim,  and  deny  the  rest,  it  seems  questionable  whether  plain- 
tiff skauid  be  permitted  to  discontinue  as  to  the  latter.  If  plaintiff,  who  claims  less  than 
is  due^  cannot  afterwards  sue  for  the  rest^  he  should  not  be  permitted  virtually  to  do  the 
same  tking  through  the  machinery  of  the  discontinuance  of  part  of  his  claim  and  its  re-- 
covery  in  a  subsequejtt  action.     C.  P.  156.] 

See  Appeal,  I.  (b),  1),  Nos.  13, 42.  Attachment,  IV.  (c).  No.  4.  Attorney, 
U.  (a),  3),  No.  9.  Costs,  III.  (c).  Criminal  Law,  XI.  Evidence,  XVIII.  (d), 
7),  No.  4*  Judgment,  VIXI.  No.  14.  Insolyenct,  II.  (a).  No.  4.  Obligations, 
VIL  (a),  8),  Na  21, 
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MSCUSSION. 

See  SuKETTSHiP,  11.  (a),  4),  c.  Appeal,  III.  (e),  3).  Donations,  IT.  (d),  No.  2, 
Execution,  V.  (d),  8),  b,  No.  4.  Moutgage,  VI.  (c),  7).  Taxes,  II.  (b),  3),  Na 
26. 

DISTRESS. 

1.  The  remedy  of  distress  without  the  aid  of  legal  process  is  not  allowed  in  Louisiana. 
See  Offences  and  Quasi  Offences,  II.  (e),  3),  No.  12.  Priyileoe,  III.  (a),No$. 
10, 11.    Protisional  Seizure.    Mortgage,  III.  (e),  No.  8. 

2.  For  the  writ  of  distringas,  see  Execution,  III. ;  for  warrant  of  distress  against 
delinquent  tax-collectors,  see  Taxes,  III.  (c),  4). 

DIVISIBILITY. 

See  Appeal,  I.  (a),  1),  No.  17 ;  V.  (b),  2),  No.  14 ;  3),  No.  9.     Bills  and  Notes, 

IV.  (e),  1),  No.  10.  Courts,  IL  (d),  3),  No.  34.  Criminal  Law,  Xn.  (e).  Do- 
NATIONS,  V.  (c),  No.  2 ;  VL  (a),  1),  No.  6 ;  (c),  1),  No.  14;  (f ),  No.  36.  Elections 
BY  THE  People,  I.  No.  2.  Evidence,  XIL  (i) ;  (j),  2).  Execution,  IL  Nos.7,8, 
et  aL  Loan,  III.  (b),  2).  Laws,  II.  (a),  Nos.  3,  6.  Mandate,  IL  (b),  No.  19. 
Obligations,  VIII.  (f ).  Partnership,  IV.  (b).  Pleading,  I.  (e).  Partitiok, 
IL  Sale,  IIL  (b),  2),  b  ;  (c),  4) ;  VIII.  (a),  No.  1.  Shipping,  X.  (d),  2).  Suc- 
cession, V.  (c),  1),  No.  12.    Suretyship,  IL  (b).  No.  15. 

DIVISION. 

See  Appeal,  IX.  (h),  Nos.  1,  7,  10.  Laws,  I.  (b),  No.  10.  Succession,!  (a), 
No.  5.    Suretyship,  II.  (a),  4),  b.    Taxes,  III.  (c),  3),  No.  2. 

DOCKET. 

See  Clerks  of  Court,  III.  No.  10.  Constitution,  II.  (c),  3),  c,  No.  10.  Ey- 
idbnce,  XXL  (b),  No.  30.  Execution,  II.  No.  13.  Injunction,  VII.  No.  9.  Judg- 
HENT,  IV.  Jury,  I.  (b),  Nos.  6,etaL  Mortgage,  V.  No.  1.  Summary  Process,  I. 
No.  2.    Trial. 

DOMICIK 

I.  In  General. 

II.   Op  the  Change  of  Doxicil  within  the  State. 

m.   Of  the  Domicil  of  Minors  and  Married  Women. 

I.  In  General. 

1.  The  last  domicil  of  one,  who  has  removed  from  the  state,  is  the  last  house  where 
he  lived,  and  not  that  to  which  the  family  he  lived  with  has  since  removed.    Zachane 

V.  Richards,  6  N.  S.  467. 

2.  A  master  of  a  vessel  from  abroad  does  not  establish  a  domicil  in  New  Orleans  by 
taking  furnished  rooms  whilst  his  vessel  is  in  port.     Erwin  v.  Butler,  5  L.  332. 

3.  Residence,  without  the  intention  of  a  permanent  establishment,  does  not  operate  a 
change  of  domicil ;  but,  as  soon  as  such  intention  is  combined  with  the  fkd  of  residencet 
residence,  even  for  a  few  days,  fixes  the  domicil.  GraviBon  v.  Richard,  13  L.  ^7* 
[The  case  o/*Tilghmin,  infra,  No.  8,  overruling  this  case,  has  been  itself  overruled  hg  tkd 
of  Arms.    Attachment,  II.  (c),  1),  No.  12.    Appeal,  III.  (d),  No.  19.] 

4.  The  domicil  of  origin  continues  until  another  be  acquired,  animo  ei  facto.  A  cHange 
of  domicil  must  be  shown  by  express  and  positive  evidence ;  so  long  as  any  reasonable 
doubt  remains,  the  legal  presumption  is  against  such  change.  7&  ;  2  A.  946 ;  7  A  395 ; 
9  A.  165. 

5.  Arts.  42,  43,  44  C.  C.  provide  for  a  change  of  domicil  only  as  to  persons  already 
residents  of  the  state,  not  those  coming  from  other  states.  The  latter  acquire  a  domicil 
only  by  an  actual  residence  of  twelve  months  in  the  state.  Boone  v.  Socage,  14  L.  169 ; 
Lowry  v.  Ermn,  6  R.  192 ;  Amis  y.  Bank  of  La.,  9  B.  348.  Overrukd;  Attacbmekt* 
n.  (c),  1),  No.  12. 
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6.  Bj  act  1816,  No.  15,  a  twelvemonth's  residence  is  necessary  to  acquire  a  doroicil 
in  this  state.     Boone  v.  Savage^  14  L.  169. 

7.  A  declaration,  before  a  parish  judg#,  of  a  change  of  residence  from  another  state  to 
his  parish,  is  not  sufficient,  without  actual  residence.     Nelson  v.  BottB^  16  L.  596. 

8.  Case  of  Gramilon,  supra,  No.  3,  overruled,  so  far  as  the  dictum^  that  "  a  residence, 
even  of  a  few  days,  combined  with  the  intention  of  a  permanent  establishment,  fixes  the 
domicil,"  applies  to  its  acquisition  in  this  state.  StcUe  ex  reL  Tilghman  v.  Judge,  2  R. 
449. 

9.  Under  acts  1816,  No.  15 ;  1818,  No.  46,  one,  who  has  not  acquired  %  domicil  here 
bj  the  uninterrupted  residence  of  one  year,  may  be  sued  by  attachment.  He  need  not 
remain  the  whole  time  in  the  state,  provided,  during  any  temporary  absence,  he  retain 
an  office  or  room,  as  a  residence,  and  leave  an  authorized  agent.     &. 

10.  One,  who  leaves  the  state  to  discharge  the  duties  of  a  United  States  senator,  and, 
on  resigning,  becomes  a  member  of  the  President's  cabinet,  and,  afterwards  a  foreign 
minister,  does  not  lose  his  domicil  here,  when  no  act  shows  an  intention  to  acquire  a  new 
one.    C.  C.  46 ;   WMen  v.  Oanfeld,  2  R.  466. 

11.  One,  who  repeatedly  and  publicly  declares  himself  a  resident  of  a  particular  parish, 
cannot,  though  actually  residing  elsewhere,  gainsay  his  own  declarations,  which  may  have 
misled  others.  Commercial  Bcmk  v.  King,  3  R.  243.  Infra,  II.  No.  13.  Evidence, 
XII.  (f). 

12.  One  who  has  given  due  notice  in  writing  of  his  intention  to  become  a  resident  of 
the  state,  but  has  not  resided  in  it  one  year  without  interruption,  must  be  considered  as 
^'not  domiciliated  in  the  state,''  within  meaning  of  art.  2512  C.  C.  Stats.  1816,  No.  15 ; 
1818,  No.  46;  Bist  v.  Hagan,  8  R.  106.  Prkscription,  V.  (a),  No.  1.  Overruled; 
Attachxent,  II.  (c),  1),  No.  12. 

13.  Where  the  domicil  of  a  party,  residing  in  different  places  without  a  declaration  as 
provided  by  law,  is  equivocal,  any  one  of  them  may  be  considered  as  the  true  domicil  by 
those  whose  interests  are  thereby  affected.  C.  C.  42 ;  Cole  v.  Lucas,  2  A.  946 ;  Bill  v. 
Spangenberg,  4  A.  553.     Bills  and  Notes,  VII.  (c),  2),  No.  21. 

14.  In  a  strict  legal  sense,  that  is  the  domicil  where  one  has  his  fixed  home  and  prin- 
cipal establishment,  and  to  which,  when  absent,  he  intends  to  return.     lb, 

15.  A  domicil,  once  acquired,  remains  until  a  new  one  be  acquired,  facto  et  animo. 
Ih. 

16.  One  going  to  another  state  for  health,  pleasure,  or  any  temporary  purpose,  with 
the  intention  of  returning,  retains  his  domicil,  which  is  constituted,  not  by  residence,  but 
the  fact,  coupled  with  the  intention,  of  remaining.     3.     Infra,  II.  No.  4. 

17.  A  citizen,  originally  of  Tennessee,  died  here,  where,  in  the  form  prescribed  by 
law,  and  various  judicial  proceedings,  notarial  acts,  and  private  letters,  he  had  declared  his 
domicil  to  be,  and  where,  transacting  business  for  quarter  of  a  century,  he  had  amassed 
a  large  fortune  and  exercised  the  political  and  parochial  rights  of  a  citizen.  In  his 
native  state,  with  the  avowed  intention  of  making  it  his  permanent  home,  he  had  erected 
a  costly  establishment,  which,  in  his  will,  he  appointed  as  the  residence  of  his  family 
and  his  own  place  of  burial.  He  had  also  voted  there,  and,  as  a  citizen  of  that  state, 
sned  in  the  federal  courts  here.  Afler  his  marriage  there,  he  spent  his  winters  with  his 
&mily  for  the  most  part  in  New  Orleans,  passing  a  few  days  on  his  plantation  here, 
where  he  bad  also  an  establishment,  comfortable,  but  far  inferior  to  that  in  Tennessee, 
where  he  resided  the  rest  of  the  year.  Beld;  the  original  domicil  was  never  changed. 
Succession  of  FrankUnj  7  A.  395. 

18.  The  question  of  domicil  is  a  mixed  one  of  law  and  fact     Jb, 

19.  The  principal  establishment,  which  the  law  fixes  as  a  party's  domicil,  is  his  prin- 
cipal domestic  establishment,  not  that  where  he  has  the  largest  portion  of  his  fortune. 
C.  C.  42 ;  BosT,  J.,  lb. ;  State  v.  Poydras,  9  A.  165. 

20.  The  intention,  coupled  with  the  occasional  residence  of  a  few  days  each  year,  is 
sofficient  to  continue  the  original  domiciL     Ih.  et  Id. 

21.  Where  it  is  doubtful,  which  of  two  residences  was  a  party's  domicil,  the  designa- 
tion in  his  will  of  one  as  the  residence  of  his  family  and  the  resting-place  of  his  and  their 
remains,  will  indicate  which  of  the  two  he  himself  regarded  as  such  —  the  home  of  his 
choice,  the  place  where  his  spirit  dwelt  during  life  —  which,  when  called  away  by  busi- 
ness, he  left  with  I'eluctance,  to  sojourn  elsewhere,  and  in  returning  to  which  only  had 
he  ceased  to  be  a  wanderer.  JEk  in  eodem  loco  singulos  habere  domicilium,  non  amUgitur, 
ubi  quis  larem  rerumque  ac  fortunartun  suarum  summam  constiiuit,  unde  [rursus]  non 
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sit  digceisurus  si  nihil  avoeet ;    unde  cum  profectus  est,  pereffrinari  viddur;  quod  it 
reditty  peregrinari  jam  destttit.     C.  10.  39.  7  ;  lb.  et  Id, 

22.  Preston,  J.,  dissenting.  The  declaratftn  of  the  deceased,  in  pursuance  of  law^ 
was  conclusive  of  his  domicil  here.  His  vote  in  Tennessee  was  an  illegal  act,  which  should 
not  prejudice  one  having  an  adverse  interest ;  and  his  suit,  as  a  citizen  of  that  state,  in 
the  federal  courts  was  colorable  to  obtain  an  unjust  advantage.  His  establishment  there 
was  a  summer-retreat,  which  he  visited  rather  than  inhabited;  and  his  widow  should 
not  be  divested  of  rights  based  on  a  domicil  here  without  overwhelming  evidence.    Ih, 

23.  The  ao»1816,  No.  15,  in  pursuance  of  const.  1812,  art  6,  §  12 ;  const  1845,  art 
100,  is  still  in  force.     Ih. ;  SuUe  v.  Paydras,  9  A.  165. 

24.  Where,  on  the  subject  of  domicil,  a  partj's  acts  are  irreconcilable  with  his  dec- 
larations, the  latter  shall  go  for  nothing,  as  only  Intended  to  defraud  the  law.  Terhu 
V.  Broom,  10  A.  94 ;  Wesson  v.  Marshall,  13  A.  436.  Attachment,  IL  (c),  1),  No. 
11. 

25.  Defendant,  avowedly  a  citizen  of  Louisiana,  had  bought  in  Virginia,  six  yeats 
before  being  sued,  an  estate,  on  which  he  had  made  costly  improvements,  had  bis  only 
domestic  establishment,  and  resided  seven  months  in  the  year,  leaving  it  with  his  ser- 
vants during  his  absence.  From  that  date  he  had  announced  his  residence  there,  and 
though,  the  other  months,  he  dwelt  at  a  friend's  house  in  New  Orleans,  where  he  had 
large  interests,  but  where  he  had  ceased  commercial  business,  he  refused  to  vote  here, 
and  as  executor  of  an  estate  qualified,  though  after  the  suit,  as  a  non-resident  He  had, 
however,  been  described  in  a  notarial  act  signed  by  him,  and  in  three  petitions,  filed  bj 
his  counsel,  as  residing  in  New  Orleans,  while,  in  the  registry  of  a  vessel,  he  was  de- 
scribed as  of  Virginia.  Held  ;  defendant's  domicil  is  in  Virginia.  New  Orleans  v.  Shep- 
pard,  10  A.  268. 

26.  Though,  in  questions  of  domicil,  descriptive  words  in  notarial  acts  and  judicial 
proceedings  may  be  considered,  yet  if,  as  regards  the  contract  or  jurisdiction,  but  imma- 
terial averments,  they  may  be  overshadowed  by  a  party's  continuous  acts  and  dehberate 
declarations  at  a  time  not  suspicious.     lb. 

See  act  1855,  No.  268,  for  acquiring  and  forfeiting  a  domicil.  Appeal,  IV.  (c). 
Attachment,  II.  (c).  Bills  and  Notes,  VI.  (a)  ;  VII.  (c).  Citation,  II.  III.  Evi- 
dence, X.  (e).  Donations,  VI.  (a),  4)  ;  5)  ;  6),  No.  1.  Slaves,  I.  (b),  2) ;  8), 
No.  39 ;  II.     Succession,  I.  (a)  ;  VII.  (f)  ;  IX.     Taxes,  II.  (b),  3),  No.  8. 

n.    Op  the  Change  of  Dohicil  within  the  State. 

1.  One,  who  has  sold  all  his  property  in  the  parish  where  he  resided,  may  be  sned  in 
that  to  which  he  has  removed,  though  he  have  made  no  permanent  establishment  there. 
Rippey  v.  Dromgoole,  8  M.  709. 

2.  There  must  be  a  declaration  before  the  judge  of  the  parish  from  which  the  party 
removes,  as  well  as  that  where  he  intends  to  reside  ;  when  not  made,  proof  of  his  in- 
tention will  depend  on  circumstances.     9  M.  491 ;  4  N.  S.  51 ;  8  L.  213. 

3.  As  long  as  a  party  retains  an  office,  which  he  holds  during  good  behavior,  be 
is  presumed  to  continue  his  domicil  in  the  place  where  he  is  to  exercise  his  fanctioDs. 
C.  C.  47 ;    Oakey  v.  EasHn,  4  L.  69. 

4.  A  change  of  domicil  is  produced  by  residence  in  another  parish,  combined  with  the 
intention  of  making  one*s  principal  establishment  there.  The  act  of  residing  must  be 
combined  with  the  intention,  which  alone,  however  formally  expressed,  will  not  suffice. 
But  it  does  not  matter  that  the  party  resides  alternately  in  two  parishes.  C.  C  43 ;  8 
L.  213  ;  11  L.  178;  12  L.  190 ;  16  L.  596 ;  18  L.  557.     Supra,  I.  No.  16. 

5.  A  party,  occasionally  absent  in  another  parish  where  [he  owns  property,  attending 
to  his  business  there,  with  the  intention  to  return,  does  not  lose  his  domicil.  Tanner  r. 
King,  11  L.  178. 

6.  Every  citizen  may  change  his  domicil,  as  interest,  inclination,  or  even  caprice  roaj 
direct ;  and  any  restraint  on  his  choice  would  be  an  abridgment  of  his  rights.  i& ;  Henr 
nen  v.  Hennen,  12  L.  190. 

7.  A  resident  of  the  parish  of  Orleans,  having  elected  his  domicil  in  that  of  St.  Tam- 
many, and  made  his  declaration  according  to  law,  resided  alternately  in  each,  had  a  dwell- 
ing-house and  establishment,  and  transacted  business,  in  both,  but  held  office  and  voted 
only  in  the  latter ;  held,  that  this  is  a  complete  and  legal  transfer  of  domicil.  Henntm 
yf.  Hennen,  12  L.  190. 
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8.  Defendant's  declaration  of  an  intention  to  acquire  a  domicil  in  one  parish,  the  day 
before  he  is  cited  in  another,  cannot  defeat  the  writ.     Gibson  v.  Huie^  14  L.  124. 

9.  Where  one,  who  has  been  living  many  years  in  a  parish,  in  which  all  his  property 
is  situated,  bis  household  established,  and  his  family  reside,  goes  to  New  Orleans  lo  make 
an  experiment  in  certain  business,  but  transacts  little  or  none,  and,  placing  his  family  at 
a  boarding-house,  remains  there  two  months,  his  old  domicil  continues.  C.  C.  42-45 ;  C 
F.  167,  168  ;   WiUiams  v.  Hendsrson^  18  L.  557  ;  HaU  v.  Henderson,  lb.  563. 

10.  Where  a  party  resides  alternately  in  different  parishes,  the  judicial  declaration 
governs  only  when  such  residences  are  nearly  of  the  same  nature,  and  not  when  they 

'  are  otherwise.     Judson  v.  Lathrop,  1  A.  78. 

11.  A  planter,  who  removes  with  his  family  to  an  adjoining  parish,  to  have  his  chil- 
dren instructed  at  a  school,  and  occupies  a  house  there,  but  continues  to  perform  the 
duties  of  a  citizen  of  the  parish  in  which  his  plantation  is  situated,  and  manifests,  by 
continuous  acts,  his  intention  to  retain  his  domicil  there,  must  be  sued  in  the  latter  par- 
ish.  McGehee  v.  Brown,  4  A.  186. 

12.  The  expression,  *'if  defendant  reside  alternately  in  different  parishes,"  in  art. 
166  C  P.,  does  not  mean,  passing  a  portion  of  the  day  in  one  parish,  and  the  residue  in 
another,  but  dwelling  portions  of  time  in  one  parish  and  portions  in  another,  as  in  the 
case  of  winter  and  summer  residences.     Hill  v.  Spangenberg,  4  A.  553. 

13.  On  questions  of  domicil,  a  party's  declarations  in  authentic  acts,  though  admissible 
against  him,  are  not  conclusive,  but  may  be  disproved,  when  not  causes  of  the  contract. 
lb, ;  Davis  v.  Binion,  5  A.  248.    Supra,  I.  Nos.  11, 26.    Evidence,  XII.  (h),  Nos.  1, 10. 

See  Courts,  11.  (g),  1). 

Ill:  Of  the  Domicil  of  Minors  and  Married  Women. 

1.  Where  married  persons  are  not  separated  in  bed  and  board,  the  husband's  domicil 
is  that  of  the  wife,  who  is  bound  to  follow  him,  wherever  he  chooses  to  establish  it. 
Chretien  y.  Chretien,  5  N.  S.  61 ;  Dugat  v.  Markham,  2  L.  35. 

2.  The  tutor's  domicil  is  the  minor's ;  but  one,  not  a  natural  tutor,  removing  from  the 
state,  does  not  thereby  change  the  minor's  domicil,  which  remains  that  of  the  origin. 
Robins  v.  Weeks,  5  N.  S.  385.    Minors,  I.  (b).  No.  4. 

3.  So  long  as  a  tutrix  continues  to  act,  her  domicil  is  the  minor's.  Where  the  legal 
tutor  changes  his  domicil,  his  new  domicil  becomes  that  of  the  minor  for  the  administra- 
tion of  his  estate,  and  the  appointment  of  a  successor  in  case  of  the  tutor's  death.  Aliter, 
in  France,  where  the  tutor  is  dative.    State  ex  rel.  Fu seller  v.  Judge,  2  R.  418  ;  4  R.  84. 

4  A  minor,  not  emancipated,  can  have  no  other  domicil  than  that  of  his  parent  or 
totor.  So  one,  who  had  lived  abroad  fifteen  years,  but  was  born  here,  where  his  tutrix 
resides,  is  domiciled  here.     C.  C.  48  ;  Succession  of  Eobert,  2  R.  427. 

5.  A  domicil  of  choice  can  only  be  acquired  by  one  who  is  sui  juris,    lb, 

6.  The  tutor's  consent  to  the  marriage  abroad  of  an  unemancipated  minor  does  not 
authorize  the  latter  to  change  her  domicil.  Actual  emancipation  by  marriage  could 
alone  effect  a  change.    lb. 

7.  Where  a  natural  tutrix,  without  the  consent  of  a  family  meeting,  marries  a  second 
husband,  domiciliated  in  another  parish,  his  domicil  becomes  at  once,  ipso  facto,  that 
of  the  tutrix  and  minor.     C.  C.  48  ;  Succession  of  Winn,  3  R.  303. 

8.  Where  a  father  loses  his  residence  here  by  a  voluntary  absence  of  two  years,  not 
being  on  business  of  the  state  or  the  United  States,  his  children,  bom  of  an  alien  mother, 
and  having  never  visited,  are  not  domiciliated  in,  this  state.  Act  1816,  §  3,  No.  15  ; 
Stale  V.  Poydras,  9  A.  1 65. 

See  Courts,  11.  (d),  2).  Minors,  I.  (d)  ;  V.  Marriage,  II.  (a)  ;  (b)  ;  XV.  (b), 
2),c. 

DONALDSONVILLE. 

1.  The  legislature,  by  act  1823,  No.  20,  expressly  changed  the  limits  of  the  town  of 
Donaldsonviile,  which  only  extends  to  the  lands  owned  by  G.  Winter  at  the  time  of  the 
passage  of  the  act      Winter  v.  DonaldsonviUe,  8  N.  S.  554. 

See  acts  1813,  No.  43;  1823,  No.  52;  1835,  No.  121  ;  1843,  No.  142 ;  1846,  No. 
30;  1848,  No.  82;  1850,  No.  177 ; -1854,  No.  171;  1855,  No.  87;  1856,  No.  21; 
1857,  No.  86. 
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DONATIONS. 
I.  Of  the  Capacity  to  Dispose  ob  Reoeite. 

(a)  In  General;  and  herein  of  Uncertainty    (c)   Capacity  to  Receive  ae  Affected  ly  Ciir 

in  the  Donee.  izenship. 

(b)  Capacity  to  Dispose.  (d)    Capacity  to  Receive  as  Affected  hjE^ 

yitimacy^    Concubinage^  or  Slavery; 
and  herein  of  Interposition. 

11.  Of  the  Disposable  Portion  and  its  Reduction. 

(a)  2n  General  (c)  Reservation  in  Donations  Inter  Titos. 

(b)  Disposable  Portion  as  Affected  by  ItU-    (d)  Reduction  ;  Bow  Made  ;  By  Whom  it 

yitimacy  or  Concubinage.  may  be  Claimed;  and  its  Effects. 

III.  Of  Dispositions  Reprobated  bt  Law. 

(a)  In  General.  (d)  Donations  of  Usufruct ;    and  Fidci- 

(b)  Fidei-commissary  Substitutions.  Commissa  de  Residuo. 

(c)  TrusU  and  Perpetuities.  (e)  Donations  in  Restraint  of  Marriage. 

TV.  Of  Partitions  bt  Ascendants  among  Descendants. 

V.  Of  Donations  Inter  Vivos. 

(a)  In  General  (c)  Revocation;   By    Whom    it    mag  U 

(b)  Fotmalities  and  CondiHons  Essential  Chimed;  and  Charges  Imposed. 

to  their  Irrevocability. 

VI.  Of  Donations  Mortis  Causa. 

(a)  Formalities.  (c)  Revocation  and  Caducity  of  Testamen- 

1 )  In  Genera/,  ^ary  Dispositions  ;  and  Accretioa. 

2)  Olograf$hic  Will.  1)  /«  aenend. 

5)  Af^iUic  Will.  2)  Jtlevccalion  6y  Sub&equent  WtlL 

4)  Nuncupative  Will  by  PuWc  Act.  3]  Revocation  bjf  Salaequent  Birthofa  Ould. 

6)  Nuncuftative  Will  hif  Private  AcL  4)  Accretion.  • 

^)  Omi^^a,  of  WUkm^  .$.  jnterpretation  of  WUh. 

Legacie,  under  a  Univert^l  TiOt.         («)   <^«"V  «'«'  ProbaUng  of  WxO*. 

1\  J    n         I  I)  In  General. 

2)  Diff^ kinds,  DeeeripUim;  and  Eequi^     ^^^     ^)  ^oreifffi  WilU. 

8ite»    of  Legacies;  and    the  Interest    (f)   By  what  Law   Governed;   and  »ilu 

PasMed.  made  in  Other  Slates. 

8)  Payment  0/ Legacies f  Charges  Thereon; 
and  Debts. 

VII.  Of  Donations  to,  and  between,  Married  Persons. 

I.  Of  the  Capacity  to  Dispose  or  Receive. 
(a)  in  General ;  and  herein  of  Uncertainty  in  the  Donee* 

1.  A  legatee,  to  take,  must  be  in  existence  when  the  succession  is  opened  ;  and  hare 
the  capacity  to  receive ;  if  the  legacy  be  absolute,  at  that  time ;  if  ccmditional,  when  the 
condition  is  fulfilled.     C.  C.  1460  ;  Milne  v.  MilnCy  17  L.  46. 

2.  A  bequest  to  establish  a  charitable  institution,  with  instructions  to  an  executor  to 
have  it  duly  incorporated,  is  a  disposition  on  an  implied  condition,  which  is  fulfilled  by  its 
subsequent  incorporation.  Somewhat  analogous  are  legacies  to  a  feme  sole  od  her  mar* 
riage,  or  an  infant  en  ventre  sa  niere.     lb. 

3.  To  ascertain  the  capacity  to  give  or  receive,  reference  must  be  had  to  the  time  ot 
the  donor's  death.     C.  C.  1455-59  ;   CrisweU  v.  Seay,  19  L.  528. 

4.  A  bequest  of  money  ^*  to  the  orphans  of  the  first  municipality  of  New  Orleans," 
may  be  recovered  by  the  city  council  of  that  municipality,  which  is  authorized  to  rega- 


DONATIONS,  I.  (a).  488 

late  its  distribution  among  the  beneficiaries.     C.  C.  1536 ;  Succession  of  Maryy  2  R. 
4^8.    Preston,  J.,  dissenting  in  Succession  of  Franklin^  7  A.  395. 

5.  A  corporation  cannot  take  a  larger  bequest  than  allowed  by  its  charter,  though  the 
restriction  be  removed  by  a  legislative  act  before  the  bequest,  payable  a  certain  time 
after  the  testator's  death,  become  due.     First  Cong,  Church  v.  Henderson,  4  R.  209. 

6.  In  such  case,  the  term  of  ptiyment  ainnot  be  likened  to  a  condition ;  under  the 
latter  the  donee's  right  is  uncertain  and  his  capacity  need  exist  only  when  the  condi- 
tion is  fulfilled ;  under  the  former,  his  right  is  absolute,  its  exercise  being  suspended,  and 
bis  capacity  must  exist  at  the  testator's  death.     C.  C.  1459,  1460,  1691,  1692  ;  lb. 

7.  A  legatee's  incapacity  at  the  testator's  death,  created  by  positive  law  then  in  force, 
cannot  be  removed  by  subsequent  legislation.     Ih,     Laws,  II.  (c). 

8.  Where  the  usufruct  of  money  is  bequeathed  to  one  'Muring  his  life,  and  at  his 
death  to  the  children  of  a  third  person,"  such  only  of  the  children  as  were  alive  at  the 
testator's  death,  can  take.     C.  C.  1457-59-69.     Fisk  v.  Fisky  3  A.  494. 

9.  Title  to  property  may  remain  in  abeyance  a  reasonable  time  to  enable  govern- 
ment to  provide  means  to  enforce  the  bequest.  In  England,  executory  devises  are 
enforced  without  a  freehold  to  support  them,  the  only  question  being,  whether  the  con- 
tingencies are  to  happen  in  a  reasonable  time.  Preston,  J.,  dissenting  in  Henderson 
V.  Most,  5  A.  472. 

10.  So,  when  a  corporation,  for  whose  use  a  charity  is  designed,  is  not  in  esse,  but  is 
directed  to  be  incorporated,  the  gifl  is  valid.  When,  however,  afler  a  reasonable  time, 
no  measures  have  been  taken  by  the  proper  parties  to  call  it  into  existence,  the  inex- 
pediency of  which  they  have  thus  indicated,  the  legacy  lapses.     lb. 

11.  A  bequeathed  to  B,  during  her  lifetime,  the  interest  of  a  sum  of  money  to  be  invest- 
ed and,  after  her  death,  to  revert  to  his  estate,  the  balance  of  which  he  left  to  C.  Heldj 
that,  the  usufruct  being  in  B,  and  the  naked  property  in  C,  the  latter  might,  previous  to 
B's  death,  bequeath  the  legacy  to  take  effect  afterwards.     Dorsett  v.  Lambeth^  6  A.  51. 

12.  lie  who  18  not  in  being  can  acquire  nothing ;  so  the  testamentary  heir  must  exist 
at  the  testator's  death.  But.  a  testator,  seeking  to  establish  a  charity,  does  it  on  the 
implied  condition,  that  the  state  will  ratify  his  intention.  If  the  confirmation  be  with- 
beid,  the  will  is  defeated ;  but,  if  granted,  it  operates^,  like  all  suspensive  conditions,  retro- 
actively.    Preston,  J.,  dissenting  in  Succession  of  Franklin^  7  A.  395. 

18.  An  annuity  was  bequeathed  to  an  unincorporated  town  in  Scotland,  to  be  divided 
between  its  two  highest  civil  officers  and  the  resident  Presbyterian  jpinister.  There 
were  no  persons  legally  answering  the  description  of  such  officers,  wnile  the  resident 
minister  was  that  of  the  parish,  of  which  the  town  was  but  a  small  part.  In  an  action 
by  the  legal  heirs  against  the  executor,  of  whom  no  demand  for  the  legacy  had  ever 
been,  or  ever  probably  would  be,  made,  and  who  did  not  pretend  he  could  carry  it  into 
effect,  held,  that,  as  the  legacy  would  lapse  by  the  Scottish  law,  and  the  incorporation  of 
the  town  by  act  of  parliament  could  not  act  retroactively,  the  succession  funds  could  not 
be  retained  to  pay  the  legacy.     Henderson  v.  Rostj  7  A.  692. 

14.  Municipal  corporations  are  expressly  authorized  by  our  law  to  receive  legacies. 
C  C.  423 ;  act  1853,  §  4,  No.  53  ;  Eustis,  C.  J.,  in  Slate  v.  McDonogJi,  8  A.  171. 

15.  The  legality  of  donations  for  the  poor,  made  by  living  persons  to  establishments 
of  public  utility,  is  presupposed  by  art.  1536  C.  C.  As  to  the  legality  of  the  ovmership 
acquired  bj  donation,  there  is  no  distinction  between  donations  inter  vivos  and  mortis 
causdy  by  both  of  which  property  may  be  acquired,     lb.  et  Id. 

16.  l*he  ordinary  legacy  is  induced  by  the  individual  merit  of  the  particular  legatee, 
which  that  to  pious  uses  takes  into  no  consideration,  its  very  generality  being  an  illus- 
tration of  Christian  charity,  and  uncertainty  of  individual  object  at  the  time  of  the  gifl 
its  characteristic  and  element,     lb.  et  Id. 

17.  The  term  ^  pious  uses,"  includes,  with  charitable  institutions,  those  in  aid  of 
education,  science,  and  art.     lb.  et  Id. 

18.  A  legacy  to  the  poor  of  a  city  is  the  same  as  one  to  a  city  for  the  poor,  the  city 
in  both  being  the  recipient.  A  legacy  for  the  poor,  without  designation  of  locality,  is 
9ood  under  the  civil  law.  So  one  may  institute  the  poor  his  heirs.  By  the  beneficence 
without  dijitinction  —  iitis  fecundior  pietas  est  —  the  greater  the  charity  because  the 
more  comprehensive  and  catholic     P.  6,  3,  20  ;  lb.  et  Id. 

19.  A  will,  executed  in  New  Orleans,  provided  for  ^'the  erection  and  maintenance  of 
an  asylum  in  this  city,  to  be  used  solely  for  Protestant  widows  and  orphans,  and  to  be 
called  FinMs  Ajsglum^  which  three  trustees,  to  be  appointed  by  the  executor,  were  to 
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administer.  A  corporation,  created  after  the  testator's  death,  hj  the  title  of  **  Fink's 
Asylum,"  uiider  the  general  act  1855,  No.  182,  claimed  the  devise,  which  the  legal 
heirs  sued  to  annul.  Held ;  both  claims  must  be  rejected  ;  the  bequest  is  valid ;  and  to 
be  administered  by  the  city  of  New  Orleans.     Fink  v.  Fink,  12  A.  301. 

20.  The  beneficiaries  are  the  Protestant  widows  and  orphans  of  the  city,  where  the  will 
was  made  and  the  asylum  to  be  erected.  To  the  latter,  though  a  name  be  given  it,  there 
is  no  devise,  which  distinguishes  the  case  from  that  of  JtKlne,  suproy  No.  1.     Jb, 

21.  There  is  no  command,  as  in  Milne's  case,  to  have  the  asylum  incorporated.  The 
probable  design  was,  that  the  trustees'  authority  should  be  derived  from  the  executor 
alone.  If  they  had  been  named  and  vested  with  the  estate,  the  will  would  have  been 
within  Franklin's  case,  Infra^  III.  No.  16,  and  void  under  C.  C.  1507.     lb. 

22.  The  appointment  of  trustees  is,  under  C.  C.  1566,  a  mere  nullity,  expunged  by 
C.  C.  1506.    lb, 

23.  Art.  1536  C.  C.  (C.  N.  937)  though  found  under  donations  inter  vivoSy  applies  to 
those  mortis  causa,  and  sanctions  a  bequest  to  the  poor  of  a  municipal  corporation  — 
une  commune.     3, 

24.  The  words,  "  Protestant  widows  and  orphans,"  as  connected  in  the  will,  desig* 
Date  those  in  New  Orleans.  Art.  1586  C.  C.  sanctions  this  general  form  of  expressioD, 
which  is  as  definite  as  that  of  Martfs  case,  supra.  No.  4.     lb. 

25.  The  qualification  "Protestant"  does  not  vitiate  the  bequest  for  nnc^ainty. 
The  corporate  authorities,  administering  the  charity,  must  determine  its  recipients.    Ik 

26.  The  distinction  between  bequests  per  verba  de  prasenH  and  de  Juturo,  seems  un- 
known to  the  French  jurists,  our  art.  1460  C.  C,  which  recognizes  it,  not  being  found  in 
the  Napoleon  code.     lb, 

27.  Spoffoud,  J.,  dissenting.  The  case  is  not  supported  by  that  of  Maryy  in  which 
the  question  was,  not  the  validity  of  the  bequest,  but  who  should  administer  it.  There 
is  here  no  bequest  ^  to  the  Protestant  widows  and  orphans,"  whom  it  is  a  forced  con- 
struction to  limit  to  those  of  New  Orleans,  because  the  building  is  to  be  erected  there. 
%And  yet  this  is  the  only  basis  of  tlie  city's  claim  under  C.  G.  1536.     lb. 

28.  The  testator's  appointment  of  trustees  shows  his  intention,  that  they,  and  not  the 
city  authorities,  should  administer  the  charity.  This  intention  cannot  be  disr^aided 
and  another  substituted.  And,  as  the  trustees  cannot  take,  and  the  city  does  not  daim, 
the  donation  falls  to  the  heirs  at  law.     lb, 

29.  A  due-bil^  wholly  written,  signed  and  dated  by  the  obligor,  payable  oat  of  his 
estate  afler  his  death  to  the  payee's  order,  cannot  be  probated  as  a  will.  There  is  no 
legatee,  and  so  no  legacy.  The  instrument,  negotiable  in  form,  passes  by  indorsement, 
and  each  holder,  were  it  regarded  as  a  will,  would  in  turn  become  legatee.  Succession 
of  Beard,  14  A.  121.     Infra,  VI.  (a),  2),  No.  4. 

30.  A  donation  to  the  heirs  of  A,  who  himself,  with  one  of  his  minor  children,  is  at 
the  time  living,  is  not  void  either  for  uncertainty  in  the  donee,  or  because  they  are  not 
in  esse.  The  only  uncertainty  is,  whether  the  children  subsequently  bom  oouid  take; 
and,  as  such  dispositions  are  discountenanced,  the  donation  will  go  to  the  living  child, 
who,  even  before  the  father's  death,  is  in  law  his  presumptive  heir.  C.  C.  876.  The 
father,  who,  in  accepting  delivery  for  his  heirs,  acts  merely  in  a  fiduciary  capacity,  can- 
not object  to  the  validity  of  the  donation  ;  nor  will  his  vendee  stand  in  any  better  plight 
Crawford  v.  Packett,  14  A.  689. 

See  Ivfra,  VI.  (d) ;  VII.  Corpobations,  II.  (a),  No.  1.  Evidewce,  XV.  (e), 
No.  5.    Tbust,  II.  (a).  No.  17. 

(b)   Capacity  to  Dispose. 

1.  One  addicted  to  intemperance,  and  subject  to  consequent  fits>of  derangement,  may 
make  a  will,  if,  at  the  time,  compos  mentis.     Hart  v.  Thompson,  15  L.  88. 

2.  As  to  movables,  the  capacity  or  incapacity  of  a  testator  must  be  determined  by  the 
law  of  his  domicil.     Succession  of  Robert,  2  R.  427. 

3.  Wills  may  be  avoided,  though  there  have  been  no  interdiction,  nor  notorious  in- 
sanity, and  more  than  thirty  days  have  elapsed  between  their  date  and  the  testator's 
death ;  not  so  with  contracts,  which  are  less  easily  avoided  for  unsoundness  of  mind. 
C.  C.  1781,  §§  6,  10 ;  AubeH  v.  Aubert.  6  A.  104. 

4.  A  temporary  derangement  of  intellect,  from  disease  or  other  cause,  creates,  while 
It  lasts,  an  incapacity,  if  the  party's  situation  be  apparent     lb. 
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5.  ^  Lucid  inteira],"  in  C.  C.  1781,  must  be  explained  bj  the  Roman  laws,  which  dis- 
(iDgaish  between  the  furiosi  and  the  mente  capti,  and,  in  speaking  of  lucid  intervals,  re- 
fer onlj  to  the  former.     3, 

6.  A  sane  act  and  a  lucid  interval  must  be  distinguished.  There  is  no  insanity  with- 
out sonie  rational  action.  But  a  wise  act  is  no  proof  of  habitual  wisdom.  The  act  is 
momentary,  but  the  interval  a  continuous  series  of  acts.     lb, 

7.  A  lucid  interval  is  not  a  remission  of  the  disease,  but  a  temporary  cure ;  so  clearly 
marked  that  it  perfectly  resembles  the  return  of  health ;  and  lasting  such  a  period  (in 
all  cases  considerable)  as  to  give  assurance  that  reason  is  for  the  time  restored.     lb. 

8.  Where,  when  a  nuncupative  will  is  read,  the  testator's  mind  is  wandering  and  de- 
lirioas,  and  be,  from  weakness  and  delirium,  cannot  sign,  the  will  is  void.  C.  C.  1461 ; 
Jaeison  v.  Moore^  14  A.  218. 

(c)   Ccupadiy  to  Receive  cu  Affected  by  Oitizenship, 

1.  By  the  law  of  Scotland,  a  bequest  of  money  to  an  alien,  payable  out  of  the  testa- 
toi's  personal  estate,  or  real  estate  directed  to  be  sold,  or  by  the  disponees  in  the  univer- 
Mter  of  bis  estate,  heritable  and  movable,  might  be  recovered  there,  thoush  the  personal 
estate  were  insufficient  to  pay  personal  debts  or  preferable  bequests.  Ihiie  ofRidimond 
v.ifi'te,  17  L.  312. 

2.  Art.  1477  G.  0.  is  limited  to  the  incapacity  of  receiving  donations.     lb, 

3.  A  donation  mortis  causa  may  be  made  in  favor  of  a  foreigner,  the  laws  of  whose 
coQDtry  allow  a  similar  disposition  in  favor  of  a  citizen  of  this  state.  G.  C.  1477 ; 
Sueceuion  o/Mager,  12  R  584;  17  L.  312. 

4.  Art.  1477  G.  G.  applies  not  only  to  citizens  of  other  countries,  but  also  sovereign 
states  and  ooqx>rations.  The  latter,  enjoying  the  rights,  are  subject  to  the  disabilities  of 
natural  persons.  So,  where  immovables  here  are  bequeathed  by  a  citizen  of  another 
tfate  to  trustees  in  the  latter  for  a  charity  there,  they  must  show,  to  recover,  that  a  like 
beqoest  to  a  citizen  or  corporation  here  would  be  upheld  there.  Rost,  J.,  in  Succession 
o/FrankUn,  7  A.  395. 

5.  That  article  does  not  conflict  with  const.  U.  S.,  art.  4,  §  2.  The  disability  of  citi- 
zens of  (Hie  state  to  inherit  real  property  in  another,  and  the  disability  from  color  in  the 
slave  states,  existed  before  the  federal  constitution,  which  has  never  been  held  to  apply 
to  either.    lb.  et  M 

6.  Pbestok,  J.,  dissenting.  Nothing  in  the  article  forbids  a  bequest  to  a  foreign 
fitate  or  corporation.  If  a  citizen  of  Louisiana  choose  to  give  his  property  to  the  Em- 
peror of  Ghina,  the  code  does  not  prevent  it.  The  article,  if  interpreted  as  retaliatory,^ 
would  conflict  with  the  federal  constitution.  There  is  nothing  in  the  suggestion  about 
persons  of  color,  who,  it  seems,  cannot  be  citizens  of  a  state,  or,  at  least,  of  the  United 
States,  whose  constitution  was  adopted  for  another  race.    Jb, 

See  Ali£N. 

(d)  Capacity  to  Receive  as  Affected  by  Illegitimacy^  Ooncubinagej  or  Slavery ;  and 

herein  of  Interposition, 

1.  An  ooeroQS  contract,  for  an  amount  beyond  what  the  law  authorizes  the  parent  to 
gnnt  a  natural  child,  is  presumed  to  be  a  disguised  donation,  and  the  latter,  to  enforce  it, 
must  prove  a  consideration.     Delancy  v.  Beale,  1  L.  495. 

2.  A  legacy  to  an  adulterine  bastard  is  void ;  and  that  fact  may  be  proved  by  parol 
evidence,  if  specially  pleaded.    Jung  v.  Doriocourt^  4  L.  178. 

3.  Illegitimate  and  unacknowledged  colored  children  of  a  white  father  cannot  in- 
herit, or  receive  by  donation  any  part  of  his  estate ;  disguised  donations  of  land  to  them, 
ID  the  form  of  sales,  are  absolutely  null.  G.  G.  1470,  1473  \  Robinett  v.  VerduOy  14 
L.  542. 

4.  A  donation  of  a  slave  to  a  concubine  was  not  illegal  under  the  code  of  1808.  Book 
3,  lit.  2,  art.  10 ;  Sandoz  v.  Gixry,  11  R.  529. 

5.  Art.  1478  G.  G.  does  not  contemplate  the  case  where  the  children  of  the  party  in- 
capacitated are  also  the  legitimate  or  duly  acknowledged  natural  children  of  the  donor ; 
io  such  case,  if  there  be  any  interposition,  it  must  be  pix>ved.  Compton  v.  Prescotty  12 
R.56. 

6.  One,  daiqung  a  donation  of  notes  after  her.  emancipation,  must  show  the  date  of 
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finch  donation  ;  mere  possession  is  no  evidence  of  the  date  of  the  deliverj  of  the  notes. 
Cole  y.  LucM,  2  A.  946. 

7.  A  slave  can  receive  nothing  by  donation.     Ih.     Slaves,  II.  No.  5. 

8.  By  the  Spanish  law,  one«  having  neither  ascendants  nor  descendants,  could  give  his 
property  to  a  concubine.     Macariy  v.  MandevilU^  3  A.  239. 

9.  By  the  old  code,  p.  210,  art.  10,  persons  living  in  open  concubinage  could  not  make 
to  each  other  any  universal  donation,  or  donation  under  a  universal  title.     lb, 

10.  The  prohibition  to  make  any  donation  of  immovables,  or  of  movables  exceeding 
one-tenth  the  whole  value  of  the  donor's  estate,  unless  in  case  of  a  subsequent  mu^ 
riage,  was  introduced  by  the  code  of  1825,  art  1468.     Ih, 

11.  The  prohibition  against  donations  of  a  particular  character  implies  the  right  to 
make  those  not  within  the  prohibition.     lb, 

12.  Where  a  testator's  natural  children  and  their  mother  are  both  legatees,  neither 
will  be  regarded  in  reference  to  the  other  as  parties  interposed.     Succession  of  Maeariy^ 

5  A.  434. 

13.  Interposition,  involving  a  question  of  fraud,  may  be  proved  by  simple  presumptions; 
but  they  must  be  graves^  predseSy  et  concordantes.     C.  C.  1842,  2267;  BadiUo  v.  TVo, 

6  A.  129.     Evidence,  III.  (a).  No.  9. 

14.  When  made  probable,  the  party  alleging  it  need  only  show  the  return  of  the 
property  to  the  incapable  person,  the  reality  and  good  faith  of  which,  if  in  the  form  of  a 
sale,  must  be  proved  by  the  legatee.     Ih. 

15.  An  interposition  is  not  analo^^us  to  a  direct  donation  to  the  party  incapacitated. 
It  is  the  very  indirection,  which  constitutes  the  fraud  of  the  person  interposed,  who  is 
regarded  as  a  spoliator,    lb.    Possession,  II.  (b),  No.  17. 

16.  Preston,  J.,  dissenting.  The  term,  natural  children^sA  used  in  arts.  1470-73-78 
C.  C,  and  generally  in  the  code,  embraces  illegitimate  children,  who  are  not  acknowl- 
edged, as  well  as  those  who  are.     Jb,;  Rohinett  v.  Verdun^  14  L.  542. 

17.  Though  C.  C.  1478,  creating  a  legal  presumption  of  interposition,  be  not  in  terms 
applicable  where  the  party  interposed  and  the  incapable  person  are  living  together  in 
concubinage,  yet,  as  every  motire  for  adopting  the  principle  in  the  case  of  lawful  mar- 
riage applies  with  equal  force  to  that  of  concubinage,  the  latter  is  also  to  be  included 
in  the  presumption.     Eadem  ratio^  eadem  lex,     Jb.  et  Id, 

18.  An  heir  may  allege  his  ancestor's  turpitude.  So,  he  may  sue  to  annul  a  legacy 
of  freedom  to  a  slave,  because  the  tesfator's  concubine.  Otherwise,  C.  C.  1468,  which 
embraces  all  persons,  white  or  black,  bond  or  free,  capable  of  concubinage  together, 
would  be  obliterated.  Vail  v.  Bird^  6  A.  223.  Infra,  II.  (d),  Nos.  1,  16.  Parent 
AND  Child,  I.  No.  20. 

19.  A  donation  to  a  concubine  under  guise  of  a  sale,  passed  by  a  third  person,  is  no 
better  than  one  immediately  from  the  donor,  who  cannot  do  indirectly  what  the  law  for- 
bids directly.     Dupre  v.  Uzee,  6  A.  280. 

20.  By  an  act,  simultaneous  with  a  donation  from  his  father  of  the  disposable  portion 
of  his  estate,  a  son  executed  a  bond  for  a  like  amount  to  a  third  person,  a  witness  to  the 
donation,  who  agreed  to  pay  its  amount  to  the  donor's  illegitimate  children.  Held;  the 
two  contracts  are  parts  of  one  and  the  same  illegal  act;  the  law  cannot  be  thus  evaded 
by  a  double  interposition ;  and  the  bond  is  void.  C.  C.  1470  ;  O.  C.  p.  210,  art  12; 
p.  218,  art.  17  ;  ffHara  v.  Conrad,  10  A.  638. 

See  Infra,  VII. 

II.  Of  the  Disposable  Portion  and  its  Reduction. 

(a)  In  General, 

1.  A  testat6r,  having  legitimate  descendants,  can  dispose  of  but  one-fifth  of  his  estate. 
WhiU  V.  Holsten,  4  M.  475. 

2.  Under  the  new  code,  the  father  and  mother  are  the  only  forced  heirs  in  the  ascend- 
ing line.     Johnston  v.  Kirkland,  6  N.  S.  345. 

3.  Collaterals  are  forced  heirs  in  no  event.    Cole  v.  Cole,  7  N.  S.  422.  Infra,  (b),  No.  5. 

4.  Where  the  father  or  mother  only  survives  the  testator,  who  dies  without  descend- 
ants, he  may  dispose  of  three-fourths  of  his  estate.     3. 

5.  A  testator,  leaving  three  or  more  children,  or  their  descendants,  can  dispose  of  but 
one-tliird  of  his  property.     C.  C.  1480  ;    Webb  v.  Goodby,  12  R.  539. 

6.  Where  a  testator,  leaving  a  daughter  and  her  children,  gives-  the  latter  his  whole 
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property  with  a  life  usufruct  therein  to  her,  she  may  reduce  the  bequest,  and  obtain  pos- 
session of  one-third  as  owner,  and  of  the  rest  as  usufructuary  for  life.  C.  C.  1480--82- 
89 ;  McCalnp  v.  SUwarty  1 1  A.  lOG.  [^But  quaere :  the  law  secured  to  the  daughter  only 
cneAkird ;  hut  she  obtained  more^  to  wit,  the  usufruct  of  the  rest ;  the  testator  gave  her 
only  the  utufruct ;  hut  she  obtained  more,  to  wit,  one-third  in  full  ownership  ;  thus, 
the  instituted  heirs  did  not  receive  what  the  testator  heqtieathed,  and  what,  under  the  strict 
letter  of  the  law,  he  had  a  right  to  hequeath,  to  them,  to  wit^  two-thirds  of  his  property."] 

7.  A  testator,  leaving  minor  children  by  a  former  marriage,  gave  his  wife  *' absolute 
eoDtrol  of  the  increase  of  his  estate,  to  dispose  of  it  as  she  pleased  until  the  majority  of 
his  youngest  child."  Held,  that  the  ^  increase ''  embraces  the  revenues,  and  the  bequest 
their  usufruct  for  the  period  mentioned :  but  that  the  bequest  must  be  limited  to  an 
absolute  life  usufruct  of  the  least  child's  portion,  such  usufruct  not  exceeding  that  of  one- 
fifth  of  the  estate.    C.  C.  1486  ;  Succession  of  Swayze,  13  A.  244.     Infra,  VII.  No.  82. 

8.  The  court,  in  such  case,  instead  of  remanding  the  case  for  the  advice  of  a  family 
meeting,  will  at  once  decree,  what  is  for  the  manifest  interest  of  the  minor  heirs,  and 
abandon  the  life  usufruct  to  the  widow,     lb, 

9.  But,  in  so  doing,  the  rights  of  the  heirs,  covered  by  the  pleadings,  will  be  recog- 
nized to  their  fullest  extent,  though  not  insisted  on  in  argument.     lb. 

10.  The  husband's  testamentary  dispositions  cannot  defeat  the  homeslead  act  1852,  No. 
255.  The  widow's  claim  is  a  debt ;  and  debts  must  be  paid,  before  the  heir  can  take. 
Succemon  of  Hunter,  13  A.  257. 

11.  A  testatrix  gave  her  husband  the  life  usufruct  of  all  her  property,  another  legatee 
one-third  thereof,  and  her  forced  heirs  the  remainder.  The  latter,  in  an  action  against 
the  husband  to  reduce  the  bequest,  acquiesced  in  a  judgment  decreeing  him,  in  full  prop- 
erty, the  disposable  portion  ;  held,  this  is  a  sufficient  abandonment,  under  1486  C.  C,  to 
entitle  plaintiffs  to  recover.     Clarkson  v.  Clarkson,  13  A.  422. 

12.  A  bequest  to  a  stranger  of  a  life  usufruct  of  a  testator's  whole  estate  impairs  the 
legitime.     C.  C.  1703;  Ih. 

13.  It  seems,  that  a  usufruct  of  more  than  the  disposable  portion  of  the  revenues  is  a 
usufruct,  "  exceeding  the  disposable  portion,"  within  C.  C.  1486.     C.  N.  917  ;  Jb. 

14.  No  express  words  are  necessary  to  pass  an  extra  portion ;  it  suffices,  that  the 
intention  appear  from  the  will.  Hughes  v.  Hughes,  14  A.  85.  Succession,  Y.  (c),  2), 
Ka  19. 

15.  Where  the  whole  inheritance  would,  in  case  of  intestacy,  fall  to  the  father,  or 
mother,  or  both,  the  testator  can  deprive  them  or  the  survivor  of  them  of  but  two-thirds 
of  his  estate.  C.  C.  1481.  In  Calebs  case,  supra.  No.  4,  as  the  surviving  mother  would, 
in  case  of  intestacy,  have  come  to  the  estate,  not  as  sole  heir  but  In  concurrence  with  a 
brother,  she  was  held  to  be,  under  arts.  899,  900  C.  C,  a  forced  heir  for  but  one-fourth. 
Barhet  t.  JitOh,  14  A.  381. 

16.  Buchanan,  J.,  concurring.  The  doctrine  of  Calebs  case  seems  at  variance  with 
1481  C.  C.  and  should  not  be  recognized  even  by  implication.  That  article,  however, 
may  be  reconciled  with  899,  900  C.  C.  by  considering  them  as  a  statute  of  distribution  ; 
the  latter  two,  for  intesttite,  the  former,  for  testamentary,  successions.  But  even  if  irrec- 
oncilable, the  article  last  in  order  must  prevail.     Ih. 

See  J5i/ro,  VI.  (f ),  Nos.  26, 36 ;  VII.     Slates,  L  (b),  3),  Nos.  19,  32. 

(b)  Disposable  Portion  as  Affected  by  legitimacy  or  Concubinage. 

1.  A  testator,  who  has  brothers  and  sisters  living,  can  dispose  of  but  half  of  his 
property  in  favor  of  his  acknowledged  natural  children.     Sennet  v.  Sennet,  3  M.  417. 

2.  By  the  laws  of  Spain,  one  without  legitimate  issue  might  dispose  of  his  whole 
estate  io  favor  of  his  natural  children.     Fletcher  v.  Cavelier,  4  L.  269. 

3.  Persons,  who  have  lived  in  open  concubinage  without  subsequently  marrying,  may 
make  donations  to  each  other ;  but  they  cannot  exceed  one-tenth  of  the  donor's  whole 
estate,  movables  and  immovables,  after  deducting  debts  and  charges,  and  mast  consist  of 
movables  alone.     C.  C.  1468 ;  6  L.  387  ;  10  R.  143 ;  2  A.  517,  946 ;  11  A.  503. 

4^  A  disposition  in  favor  of  natural  children,  which  can  be  made  only  when  the 
testator  leaves  no  legitimate  descendants,  cannot  exceed  one-fourth  of  his  property,  if 
he  leave  ascendants,  or  a  legitimate  brother  or  sister,  or  descendants  from  either,  or 
one-third,  if  he  leave  more  remote  collateral  relations.  C.  C.  1473.  The  rest  of  his 
estate  must  go  to  his  legitimate  relations,  or  some  public  institution.  C.  C.  1474 ;  3 
R.  99 ;  6  R.  235 ;  12  R.  56,  552 ;  12  A.  436. 
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5.  A  testator,  after  giving  his  natural  children  the  portion  allowed  bj  law,  naj 
leave  the  rest  to  anj  one  or  more  of  his  legitimate  collateral  relations,  or  to  some  public 
institution ;  he  is  not  compelled  to  divide  it  among  them ;  thej  not  being  regarded  as 
forced  heirs.     10  R.  512;  12  R.  56;  11  A.  503;  12  A.  436.    Supra,  (a),  ]^o.  8. 

6.  Nor  is  the  bequest  to  natural  children,  in  such  case,  void,  though  the  testator  do 
not  dispose  of  the  rest  of  his  estate,  or  though  he  leave  it  to  persons,  not  bis  legiii- 
mate  relations ;  the  latter  will  take  it,  any  other  dispositions  being  absolutely  null 
Campion  v.  PretcoU,  12  B.  56. 

7.  A  bequest  to  an  acknowledged  natural  child  of  more  than  the  law  allows,  is  not 
null,  but  reducible  to  the  legal  quantum,     C.  C.  1489 ;  Balat  v.  Morina,  12  R.  552. 

8.  Admitting  that  the  emancipation  of  a  slave  by  will  is,  in  favorem  Ubertati$^  a 
donation  not  of  an  immovable,  but  of  her  value  to  herself,  yet  it  cannot  exceed  the 
disposable  portion.     Adams  v.  Rauthy  8  A.  121.     Slates,  I.  (b),  3),  No.  3. 

9.  So,  when  the  inventoried  value  of  a  slave,  the  testator's  concubine,  to  whom  he 
has  bequeathed  her  liberty,  exceeds  the  tenth  part  of  his  estate  inclusive  of  herself, 
there  being  no  means  of  reducing  the  disposition,  it  fails  entirely.     C.  C  1468;  Ih, 

(c)  EeservoHon  in  DonaitionM  Inter  Vivos. 

1.  A  condition  in  a  donation  of  all  the  donor's  property,  that  the  donee  shall,  with- 
out charge,  supply  the  donor  during  his  life  with  clothes  and  food,  and,  in  case  of  sick- 
ness, with  medical  attendance,  and  bestow  on  him  all  the  care  children  would  bestow 
on  a  parent,  is  not  a  sutiicient  reservation  within  C.  C.  1484.  The  donation  is  null 
for  the  whole.     Lagrange  v.  Barre,  11  R.  302. 

2.  The  donor  must  keep  in  his  own  possession  and  ownership  enough  property  for  his 
sub.^istence.  The  mere  promise  of  the  donee  to  support  him  b  insufficient.  C.  C.  1520, 
1547  ;  lb. 

3.  It  suffices  for  the  donor  to  reserve  an  annuity  sufficient  for  his  subsistence  according 
to  his  previous  habits  and  condition  of  life.     BourgecU  v.  DumouliHy  12  A.  204. 

4.  A  reservation  in  kind  is  not  required,  nor  is  a  donation  under  such  a  charge  pro- 
hibited, as  is  one  with  a  reserve  of  usufruct.  C.  C.  1520.  Such  an  annuity,  the  pay- 
ment of  which  is  fully  guarded,  C.  G.  1546-55-62,  is  itself  a  property,  and  tbedooor 
reserving  it  is  not  —  entilrement  depouiUe.  He  remains  his  own  master,  with  an  incoioe 
to  spend  as  he  pleases.    /& 

(d)  Reduction  ;.  How  Made  ;  By  Whom  it  may  he  Claimed ;  and  its  Effects, 

1.  Children  are  not  bound  by  donations  to  the  prejudice  of  their  legitime,  and  nsj 
sue  the  donees  for  a  reduction.  A  fortiori,  can  they  attack  the  acts  of  their  parents  bj 
which  they  are  not  merely  prejudiced  but  defrauded,  and  for  that  fMirpose  must  be 
viewed  as  third  persons,  entitled  to  prove  whatever  creditors  could.  6  M.  529 ;  5  M. 
145 ;  9  M.  351.  Supra,  I.  (d),  No.  18.  Evidence,  XV.  (d),  2),  Nos.  5, 15.  Sco- 
CES8ION,  V.  (c),  2),  No.  27.     Prescription,  VI.  No.  12. 

2.  Third  possessors  cannot  be  sued  by  a  forced  heir  for  his  legitime,  until  the  donee's 
or  legatee's  property  be  discussed.     Hodder  v.  Shepherd,  1  L.  507. 

3.  Forced  heirs,  evicting  a  universal  legatee  from  part  of  the  succession,  must  reim- 
burse their  proportion  of  the  debts  he  has  paid.     Hodder  v.  Nelder,  2  L.  527. 

4.  A  sale  of  the  property  by  the  universal  legatee,  though  in  good  faith,  maj  be 
attacked,  if  the  legacy  be  afterwards  reduced.     Lowery  v.  KUne,  6  L.  387. 

5.  Where  a  testator  divides  his  estate  equally  between  his  wife  and  nephews,  leaving 
a  mother  and  others  as  legatees  of  particular  objects,  the  uoiversal  and  pai^icular  lega- 
cies must  be  reduced  pro  rata,  to  make  up  her  legitime  of  one-fourth.  TheaU  v.  Thmk 
11  L.  429. 

6.  And,  in  such  cas^,  the  mother,  when  the  particular  objects,  constituting  her  legacy, 
belong  to  the  community,  must  account  to  the  wife  for  half  their  value.  C.  C  l^dS, 
1627,  1628;  Ih. 

7.  Where  a  remunerative  donation  exceeds  the  disposable  portion,  the  donee  niu5t 
prove  the  value  of  his  services ;  if  equal  to  or  greater  than  the  bequest,  no  reduction 
can  be  made ;  otherwise,  it  must  be  reduced  to  the  estimated  value  of  the  services.  C. 
C.  1500,  1512  ;  Succession  of  Fox,  2  R.  292  ;  Graves  v.  Graves,  10  A.  212. 

8.  But  he  need  not  prove  the  value  of  his  services,  until  the  legacy  be  shown  to 
exceed  the  disposable  portion.     lb. 
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9.  Nor  need  he  prove  them,  when  the  donation  does  not  exceed  the  disposable  por- 
tion,  in  which  case  the  testator's  declaration  as  to  them  concludes  the  heirs,  and  does  not 
affect  the  donation,  which  is  viewed  as  an  ordinary  bequest,  of  which  the  services  are 
the  motive.     lb.  ;  Miihr  v.  Andrtu,  2  A.  767. 

10.  The  forced  heirs  alone  ctin  sue  to  reduce  donations,  if  valid  in  form ;  but  if  invalid 
for  form,  any  heir  or  representative  of  the  donor  may  sue  to  annul  them.  Brittain  v. 
Richardstm,  3  R.  78.      . 

11.  Children  cannot  attack  donations  inter  vivos,  which  exceed  the  disposable  portion, 
ODtil  the  parent's  death ;  fur  the  latter  may  survive  them,  and  then  the  donation  is  valid. 
NuUa  est  viverUis  hitreditas.     Succession  of  Ludewig,  8  R.  99. 

12.  Where  a  father,  who,  while  solvent,  had  made  advances  to  some  of  his  children 
on  their  hereditary  shares,  but  not  as  extra-portions,  dies  insolvent,  his  estate,  as  to  them, 
consists  only  of  such  advances,  and  the  disposable  portion  must  be  calculated  on  their 
amount.     Grandchamps  v.  Delpeuch,  7  R.  429. 

13.  The  vendee  of  a  natural  child,  a  universal  legatee,  has  no  greater  rights  than  his 
vendor,  and,  if  he  have  not  acquired  title  by  prescription,  the  legal  heii*s  may  annul  it 
for  three-fourths.    JBalot  v.  Aforina,  12  R.  552.     Sale,  III.  (b),  2),  a.  No.  9. 

14.  But  where  a  city  is  the  vendee,  for  a  fair  price,  to  enable  it  to  open  a  street  for 
the  public  benefit,  the  sale  will  not  be  annulled,  but  the  heirs  left  to  their  recourse 
against  the  legatee  who  received  the  price.     C.  C.  2604-11 ;  lb. 

15.  To  ascertain  whether  any  reduction  is  to  be  made,  the  donor's  property,  at  his 
death,  must  be  estnnated  at  its  value  at  that  time,  and  not  the  time  when  the  reduction 
is  claimed.  Nor  is  a  donation  to  a  wife  an  exception  to  the  rule.  G.  C.  1492 ;  Miller 
V.  AndntSj  1  A.  237  ;   Grover  v.  Clarke^  7  A.  175. 

16.  The  action  of  forced  heirs,  attacking  a  sale  by  a  parent  as  a  disguised  donation,  is 
not  derived  from  him  but  the  law.  As  regards  their  legitime,  they  are  not  heirs,  but 
creditors.     Racked  v.  Rachal,  4  A.  501.     Obligations,  VII.  (b),  2),  b,  §  3,  No.  16. 

17.  The  real  and  personal  property  of  a  testator  domiciliated  here,  belongs,  wherever 
situated,  to  his  succession,  and  miist  be  considered  in  determining  the  amount  of  the  dis- 
posable portion.  Preston,  J.,  dissenting  in  Succession  of  Franklin^  7  A.  895.  Suc- 
cession, IX.  (a),  Nos.  2,  7. 

18.  To  determine  the  quantum  of  natural  children,  property  donated  in  the  will,  as 
well  as  Ieg3|l  claims  and  effects  in  the  testator's  possession  at  his  death,  must  be  consid* 
ered;  bat  not  donations  during  his  life.     Beed  v.  Orocker,  12  A.  486. 

19.  Of  the  aggregate  thus  A)rmed,  the  natural  children  take  their  third  or  fourth,  and 
the  collaterals  their  shares  of  the  rest,  without  regard  to  their  legacies  or  donations  inter 
vivos.    lb. 

20.  Creditors  of  a  forced  heir  cannot  annul  his  renunciation  of  a  succession  bequeathed 
10  others  by  an  action  against  them,  and  reduce  the  donation  f!b  apply  his  legitime  to  their 
dahns.     Tompkins  v.  Prentice,  12  A.  465. 

21.  *^  Assigns,"  in  C.  C.  1491,  roust  be  interpreted  as  defined  in  C.  C.  8522,  and  de- 
notes those  who  acquire  by  particular  title,  e.  g.,  sale,  donation,  etc.  But  there  are  rights, 
which,  if  the  debtor  renounce  them,  his  creditors  cannot  exercise,  as  specified  in  G.  C. 
1986-7  ;  and  a  C.  1491  but  adds  another.    lb. 

22.  Buchanan,  J.,  concurring.  The  heir^s  right  to  a  reduction  here  is  doubtful. 
Where  parents  are  the  forced  heirs,  a  bequest  to  one  alone  of  the  third  reserved,  per- 
haps, 8ati;i>fies  the  law.     lb. 

28.  Bpofford,  J.,  dissenting.  The  third  is  the  Ugitime  of  the  parents,  each  of  whom, 
ooder  C  C  899,  is  a  forced  heir  for  one-sixth,  and,  when  passed  sub  silentio,  may  claim, 
not  the  nullity  of  the  will,  but  its  reduction. 

24.  TboQgh  the  property  be  'in  possession  of  the  universal  legatees,  there  being  no 
exception  to  the  form  of  action,  the  question  is  presented  on  its  merits.  ^^ Assigns^  in 
C.  N.  921 — C.  C.  1491,  the  French  commentators  are  unanimous,  include  creditors. 
Thoogii  G.  C.  3522  give  the  term  a  narrower  sense  than  the  English  law,  yet  the  con- 
clusion of  C.  C.  1491  shows,  that  it  includes  creditors.  The  assigns  of  the,  forced  heir 
are  phioed  in  antithesis  to  the  creditors  of  the  deceased ;  and  the  idea  is,  that,  provided 
the  afllioo  be  based  on  a  forced  heirship,  it  matters  not  what  be  the  origin  of  the  claim. 
lb.  ^ 

25.  Bat,  whatever  the  meaning  of  tlic  term,  the  heir's  renunciation  being  in  fraud  of 
the  creditors'  rights,  they  can  sue  for  its  avoidance,  and,  having  done  so,  are  vested  with 
bis  rights,  and  become,  pro  tantOy  beneficiary  heirs,  entitled  to  a  reduction  under  1985 
C.  C     Nor  is  such  a  case  within  the  two  following  articles,  which  specify  the  sole  limi- 
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tations  on  the  creditor's  right  to  exercise  his  debtor^s  actions.     C.  C.  1014-64-65-^7, 
1986-87  ;  Ih.  et  Id.    Obligations,  Vll.  (b),  1),  No.  17. 
See  Marriage,  XIII.  (e),  4),  d,  No.  21.    Succession,  V.  (c),  2),  No.  35. 

III.  Of  Dispositions  Reprobated  bt  Law. 

(a)  In  General, 

1.  Substitutions  and  jftdei-commissa  are  prohibited  in  this  state.  The  prohibition  is 
establislied  in  the  interest  of  public  order,  and  their  nullity  is  absolute  and  irremediable, 
extending  even  to  the  instituted  heir,  donee,  or  legatee,  who  is  charged  to  return  the 
thing  to  a  third  person.  O.  C.  p.  216,  arts.  39-42 ;  C.  C.  1507  ;  3  M.  485 ;  4  N.  S.  45; 
5  N.  S.  302 ;  4  L.  504;  12  R.  57  ;  2  A.  377.     Trust,  II.  (a),  No.  12. 

2.  Every  substitution  is  r  Jidei-cammtssunij  but  not  evfirj  Jidei-cammissum  a  sobstita- 
tion.     Duclodange  v.  Roi$^  3  A.  432 ;  Beaidiea  v.  Temoir,  5  A.  480. 

3.  The  French  text  of  1507  C.  C,  transcribed  without  change  from  the  old  code, 
evidently  expresses  the  intention  of  the  legisUiture.  The  English  text,  taken  literallj, 
is  without  meaning.     Beaulieu  v.  Temoir y  5  A.  480. 

4.  A  bequest  to  a  universal  legatee  of  property,  into  possession  of  which  she  is  to  be 
put  at  the  testator's  death,  and  which  the  executor  is  to  preserve  in  kindtmd  administer 
for  her  best  interest  until  her  majority  or  marriage,  is  not  a  substitution  ot  Jidei-eommU' 
film.     Major  v.  Esneatdt^  7  A.  51. 

5.  A  testator  deposited  with  his  legitimate  heirs  bonds,  which,  the  annual  interest 
thereon  being  donated  to  them,  they  were  to  accept,  if  bequeathed  to  them,  in  lieu  of  all 
claims  against  his  succession.  His  will,  reciting  these  facts,  released  them  from  return- 
ing the  bonds,  declaring,  that  he  should  ^  therefore  leave  them  nothing  more,  but  divide 
the  rest  of  his  estate,"  as  he  did,  among  his  illegitimate  heirs.  Held^  that,  if  the  legacy 
of  the  bonds  had  been  conditioned  on  a  renunciation,  it  would  have  been  necessary  to 
their  acceptance ;  but,  there  being  no  such  condition  in  the  will,  and  the  contracts,  because 
illegal,  producing  no  effect,  the  legitimate  heirs  could  claim  both  the  bonds  and  their 
hereditary  shares.     Reed  v.  Crocker^  12  A.  436. 

6.  The  object  of  the  code  is  to  prevent  titles  to  property  from  becoming  complicated, 
tied  up,  and  encumbered,  so  that  it  cannot  at  all  times  be  disposed  of  by  the  united  action 
of  those  holding  interests  in,  and  rights  on,  the  same.     Groties  v.  NuU^  13  A.  117. 

See  In/roy  VI.  (d).  No.  3 ;  (f).    Minors,  I.  (b),  No.  35.     Sale,  L  (a),  No.  20. 

(b)  Fidei-commissary  Substitutions. 

1.  A  disposition,  that  if  the  legatee  die  without  issue,  the  property  is  to  revert  to  the 
nearest  maternal  relative,  is  void  as  a  substitution.     Cloutier  v.  Lecomte^  3  M.  485. 

2.  So,  too,  a  devise  to  the  mother  for  life,  remainder  to  the  children  in  equal  parts,  to 
be  held  for  the  survivors  down  to  the  last,  in  the  event  of  death  before  marriage,  or 
without  issue.     Farrar  v.  JHc  Outcheon,  4  N.  S.  45. 

3.  So,  too,  a  donation  to  a  wife,  conditioned  that,  if  the  donee  die  without  children,  the 
property  shall  go  to  the  husband.     Amaud  v.  Tarbe^  4  L.  504. 

4.  If  therd  lurk  a  real  substitution  in  the  condition  of  a  return,  it  is  absolutely  null 
But  if  the  donor  stipulate  a  return  to  himself,  and  another  at  the  same  time,  but  not  in 
terms  essentially  a  substitution,  the  stipulation  of  a  return  to  himself  may  subsist,  and 
that  part  only  be  annulled  which  is  illegal     Duplessis  v.  Kennedy^  6  L.  247. 

5.  The  expression,  ^*  skail  revert  to  and  become  t/ie  property  of  the  donor  and  his  A«ifS,** 
coupled  with  **€U  if  this  donation  had  never  been  tntide**  may  well  mean  the  title  in  per- 
petuity, which  would  revert  to  the  donor,  and  from  him  descend  to  his  heirs.  Under 
such  interpretation,  there  is  no  charge  on  the  donee  to  preserve  the  property  for  the  beirs, 
as  it  is  not  to  go  to  them  unless  his  title  be  divested ;  and  they  will  take,  not  as  substi- 
tuted to  him  under  the  donation,  but  as  heirs  of  the  donor.     lb, 

6.  Clauses,  limiting  the  testator's  power  to  dispose  of  legacies  reverting  to  himself,  are 
nugatory,  and  not  a  substitution.    lb.;  Barnes  v.  Gaines^  5  II.  314.  • 

7.  A  substitution  is  opened  in  favor  of  the  substituted  persons  only  by  the  death  of 
the  gravatus;  until  then,  they  have  no  rights.  Bernard  v.  Soule,  18  L.  21 ;  Bernard  v. 
GoUlenboWy  lb.  95. 

8.  Substitutions  in  favor  of  the  testator's  grandchildren,  or  his  nephews  or  nieces,  are 
prohibited.     Rachal  v.  RachaU  1  R.  115. 

9.  Substitutions  are  prohibited,  though  not  tending  to  alter  the  course  of  descents;  and 
whether  conditional  or  unconditional.    Ih. 
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10.  A  beqaest  forbidding  the  legatee  to  alienate  the  property,  and  giving  it,  in  case  of 
her  death  before  her  husband,  to  her  children,  contemplates  thase  living  at  her  death, 
and*  confei ring  no  rights  on  them  until  then,  is  void  as  a  substitution.     Ih. 

11.  A  bequest  of  property  to  a  sister,  to  educate  her  children,  and  support  them  and 
herself,  with  power  to  dispose  of  it  for  their  benefit,  as  circumstances  may  require,  and 
allowing  a  brother,  if  in  need,  a  certain  participation  therein,  is  not  a  substitution  or  fidet- 
conmistam.  The  sister  is  not  to  preserve  the  property  for  her  children  or  return  it  to 
them  at  any  time,  but  has  entire  control  of  it  for  the  purposes  mentioned.  Mc  Cluskey 
V.  Wdib.  4  R.  201. 

12.  Where  a  testatrix  directs,  that,  ^Mf  the  legatee  die  before  her,  the  legacy  shall  go 
to  his  children,"  and  he  does  die  before  her,  there  is  no  substitution ;  his  death  cannot 
prevent  her  from  disposing  of  her  property  as  she  pleases ;  and,  his  right  never  having 
accraed,  the  children  will  take  without  regard  to  the  previous  intention.  Barnes  v. 
^'ii«,5R.314. 

13.  A  donation  of  slaves  for  the  donee's  sole  use  during  life,  and,  at  her  death,  to  her 
heirs  forever ;  but,  if  she  die  without  issue  and  her  husband  survive  her,  he  is  to  have 
a  life  asnfroct,  and  at  his  death  they  are  to  belong  to  the  heirs  forever ;  is  void  as  a 
sobdtitotion.     Colvin  v.  Nelson,  4  A.  544. 

14.  It  is  essential  to  a  substitution,  that  the  thing  be  tied  up  in  the  first  recipient's 
hands  during  his  life.     Beaulieu  v.  Tenioir,  5  A.  480. 

lb,  A  bequest  of  property  to  one  for  his  life,  to  return,  if  he  die  without  heirs,  to 
another  person  designated,  is  void  as  a  substitution.     Roy  v.  Latiolas,  5  A.  552. 

16.  A  donation  to  the  wife  if  she  survive  the  husband,  and  to  her  heirs  if  she  do  not, 
resembles  in  nothing  a  prohibited  substitution.     Succession  of  De  BeUisle,  10  A.  468. 

17.  A  conveyance  on  condition  that,  at  the  grantee's  death,  the  property  shall  go  to  a 
third  person,  and,  if  the  latter  die  first,  to  a  party  named  by  the  grantee,  seems,  as  a  sub- 
Btitution,  invalid  under  1507  C.  C.     Murphy  v.  Cook,  10  A.  572. 

18.  A  bequest  of  property,  to  return  at  the  legatee's  death  to  the  testator's  sisters,  is  a 
BQbstitation,  null  even  as  to  the  legatee.  C.  C.  1507.  And  this  nullity  is  not  trans- 
formable into  a  just  title  ^y  an  ex  parte  probate  of  the  wilL  Provost  v.  Provost^  13  A, 
^74.    Pbescbiption,  III.  (g),  4),  Nos.  10,  20. 

(c)   Trusts  and  Perpetuities. 

1.  Our  code,  in  abolishing  Jidei'commissa,  seeks  to  prevent  property  from  being  tied 
Qp  for  a  length  of  time,  and  placed  kors  de  commerce  ;  it  does  not  abolish  naked  trusts, 
Qaeoupled  with  an  interest,  to  be  executed  immediately.  Mathurin  v.  Ltvaudais,  5  N. 
S.  302 ;  HendeYson  v.  Rost,  5  A.  472.    Trust,  I.  No.  2. 

2.  Ait  fidei'Commissa  are  null,  even  in  favor  of  those  capable  of  taking  by  will. 
T^wmeir  v.  Toumoir,  12  L.  19 ;  LtatUaud  v.  Bapiiste,  3  R.  441. 

3.  Where  the  legatee  promises  to  convey  a  certain  part  of  the  estate,  immediately 
after  the  testator's  death,  to  a  third  person,  this  is  not  a  substitution  but  a  fidei-eommis' 
turn,  t.  e.  a  trust  in  the  legatee's  good  faith,  that  he  will  fulfil  his  promise.     lb, 

4.  A  disposition,  by  which  the  property  is  to  remain  in  the  executor's  hands  until  the 
testator's  heirs  arrive  of  age,  is  a  fidei-commissum,  forbidden  by  law.  Clague  v.  Ciague. 
13  L.  7. 

5.  A  bequest  for  charitable  purposes,  with  instructions  to  the  executors  to  have  an 
institution  incorporated  to  receive  it,  is  nothing  more  than  a  conditional  disposition,  and 
Bot  void  as  a  substitution  or  fidei-commissum.     Milne  v.  Milne,  17  L.  46. 

6.  Where  a  father,  after  selling  property,  legitimates  his  natural  children,  they  cannot, 
on  his  death,  sue  the  vendee  for  a  reconveyance,  and  show  by  parol  evidence,  that  the 
aale,  at  whose  date  their  interest  did  not  exist,  was  but  a  Jidei-commissum,  and  that  the 
vendee  was  to  retransfer  the  property  to  them  ;  they  cannot  thus  give  effect  to  the  very 
agreement  prohibited  by  law.     Liautaud  v.  Baptiste,  3  R.  441. 

7.  To  avoid  a  fidei-commissum,  it  is  not  necessary  to  establish  a  pact  between  the 
testator  and  legatee ;  it  suffices  to  show,  by  direct  or  circumstantial  evidence,  that  the 
testator  intended  the  legacy  or  part  of  it  to  enure  to  some  third  person,  and  that  the  in- 
stituted heir  has  discovered  and  executed,  or  intends  to  execute,  that  intention.  State 
r.  MofUn,  2  A.  667. 

8.  A  bequest  of  land,  to  belong  to  a  third  person  if  the  legatee  die  without  issue  and 
without  having  disposed  of  it,  is  void  as  a  fidei-commissum.  C.  C.  1507 ;  Ihteloslange 
V.  Bcetj  8  A.  432 ;  Beaulieu  v.  Temoirj  5  A.  476.    AfrOj  (d).  No.  13. 
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9.  The  provisions  of  a  will,  which,  though  not  technically  a  sobstitation  or  Jidei-cmih 
tnUsum,  jet  violate  the  spirit  of  the  law,  whose  policy  it  is  to  prevent  property  from 
being  tied  up  for  a  length  of  time,  and  placed  out  of  the  reach  of  commerce,  will  be  an- 
nulled.    Henderson  v.  Bost,  5  A.  461. 

10.  If  a  testator  cannot  leave  his  property  to  any  person  or  set  of  persons  with  the 
charge  to  preserve  and  transfer  it  at  their  death  to  others  designated,  a  fortiori  can  he 
not  tie  it  up  in  the  hands  of  executors  and  commissioners  forever.     lb. 

11.  Where  a  testator  directs  that  a  plantation  shall  forever  belong  to  his  succeseion, 
and  the  town  he  expects  to  be  erected  thereon  shall  be  incorporated,  its  incorporation 
will  be  considered  as  relating  merely  to  its  municipal  government,  without  changing  the 
title  to  the  property  on  which  it  is  to  be  situated.     lb. 

12.  Preston,  J.,  dissenting.  Perpetual  annuities  may  be  created  in  favor  of  insti- 
tutions or  classes  of  society  capable  of  enjoying  them.  The  property  belongs  to,  and 
may  be  used  by,  them  and  their  successors,  so  long  as  no  law  is  violated  by  the  latter, 
or  the  act  incorporating  the  forttier  authorizes  it     lb. 

13.  The  provision,  that  the  plantation,  the  site  of  the  town,  is  to  be  forever  a  part  of 
the  succession,  must  be  construed  with  reference  to  its  incorporation  as  subsequently 
directed.  The  meaning  is,  that  it  is  dedicated  to  public  use  forever,  under  such  regula- 
tions as  the  act  of  incorporation  should  prescribe,  the  whole  being  subjected  to  the  wis* 
dom  of  the  legislature,  whase  sovereign  power  might  dispose  of  the  public  places,  if  re- 
quired by  the  interest  of  the  town.     Jb. 

14.  Where  the  donee  is  not  charged  to  preserve  the  thing  during  her  natural  life,  bat 
may  alienate  it,  the  condition,  *<  that  if  she  die  without  issue  and  without  having  disponed 
of  the  property,  it  shall  go  to  other  persons  named,"  creates  a  fidei-eommitsum^  and  u 
null ;  but  does  not  annul  the  donation.  The  entire  disposition  is  null  in  cases  of  substi- 
tution only.     Beaulieu  v.  Temoiry  5  A.  476.     7n/ra,  (d),  No.  16. 

15.  Those  who  lend  their  names  to  Jidei-eommissa,  that  property  may  be  donated  to 
persons  incapable  of  receiving,  are  spoliators.  The  Jidei-confmissa,  in  such  case,  are  not 
reducible  to  the  disposable  portion,  but  absolutely  null,  and  the  property  returns  to  the 
heirs  at  law.     BadiUo  v.  7¥o,  6  A.  129.     Posskssion,  II.  (b).  No.  17. 

16.  A  citizen  of  Tennessee  bequeathed  immovable  propeity  here  to  his  brothers  in 
trust,  with  the  revenues  to  establish  and  maintain  an  academy  in  a  certain  county  in 
Tennessee  for  the  education  of  his  relatives  and  others.  AAer  the  death  of  the  trustees, 
the  trusts  were  to  continue  forever  in  their  heirs,  to  pass  the  estate ;  and  the  magistrates 
of  the  county  and  their  successors  in  office  were  to  be  perpetual  superintendents  of  the 
academy.  Hddy  that  the  bequest  creating  an  entail,  and  involving,  in  an  aggravated 
form,  prohibited  ^tft-commtMa  and  substitutions,  was  utterly  null  and  void.  Suceetsion 
of  Franklin,  7  A.  395. 

17.  RosT,  J.  Were  the  case  within  C.  C.  1506,  the  rejection  of  the  trust  woold  vest 
the  full  ownership  in  the  trustees,  and,  then,  the  charge  to  pass  the  property  to  others 
would,  as  a  substitution,  avoid  the  entire  disposition.     lb. 

18.  But  the  bequest  is  a  trust  coupled  with  an  interest ;  it  is  to  educate  the  descend- 
ants of  the  trustees  successively  administering  to  the  end  of  time ;  and  thus  is  created  an 
indefinite  series  of  prohibited  substitutions.     Jb.  et  Id 

19.  When  the  words  of  the  will,  vesting  a  legal  title,  disclose  the  intention  to  create 
it  for  the  legatee  alone,  the  law,  to  further  the  intention,  expunges  illegal  conditions  as 
inadvertently  written.  But  when  the  title  itself  is  illegal,  to  change  it  into  one  that  is 
not,  is  not  to  interpret,  but  to  make,  the  will.     lb.  et  Id 

20.  Power  over  property  after  death  —  limited  both  in  form  and  substance  —  extends 
only  to  the  separation  of  the  usufruct  from  the  ownership  for  a  single  life ;  any  attempt 
to  control  its  descent  from  the  first  legatee  vitiates  the  entire  disposition.  Perpetuities 
must  be  authorized ;  it  is  not  enough,  that  they  are  not  forbidden.     lb.  et  Id. 

21.  An  heir  takes  property  impressed  with  modifications  sanctioned  by  law,  who«e 
creature  it  is.  While  living,  he  has  the  right  of  using,  he  may  exercise  the  power  of 
abusing,  the  property.  But  when  it  comes  his  turn  to  die,  the  right  and  the  power 
cease.  And,  as  the  law  would  have  severed  from  the  property,  while  in  his  enjoyment, 
any  illegal  incidents  attached  by  the  caprice  of  his  ancestor  or  testator,  so  too,  with  a 
consistent  regard  for  its  own  supremacy  in  upholding  public  order,  will  it  cast  ofi^  any 
burdens  with  which,  without  its  sanction,  he  would  encumber  the  title  transmitted  by 
himself.     lb.  et  Id. 

22.  EusTis,  C.  J.  The  history  of  our  jurisprudence  shows,  that  the  prohibition  of 
C.  C.  1507 ;  O.  C.  p.  216,  arte.  39-42,  embraced,  with  the  substitutions  and  fM-com- 
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mUta  of  the  Roman,  Spanish,  and  French,  laws,  the  trust  estates  of  the  English  chancery 
sjstero.  The  prohibition  was  made  in  the  interest  of  public  order,  to  preserve  the  sim- 
plicity of  titles,  which  were  all  allodial,  in  their  intelligible  form.  And  the  general  terms 
of  the  article  should  be  construed,  as  thej  always  have  been,  to  secure  this  salutary  object. 
Ik    Laws,  VIIL    Things,  II.  (b),  1),  Nos.  10,  14. 

23.  The  estate  created  by  this  will  is  a  right  in  equity  to  the  beneficial  enjoyment  of 
property,  of  which  the  legal  title  rests  in  another.  It  is  a  trust,  therefore,  and  falls. 
Parties,  as  between  themselves,  may  hold  by  what  tenures  they  will ;  but,  for  the  crea- . 
tion  of  estates,  there  is  no  power  in  man  out  of  the  law.  Nor  is  society  interested  to 
enforce  the  vain  conceits  of  the  dead  —  ineptas  voluntcUes  defundorum  —  to  the  disturb- 
ance of  the  rules,  which  govern  the  living,     lb.  et  Id. 

24.  Art.  1506  G.  C,  suppressing  illegal  conditions,  is  inapplicable  to  the  title  here, 
simply  because  it  contains  no  condition  at  all.  The  trust  may,  by  inference,  be  called  a 
condition,  but  the  trust  is  of  the  essence  of  the  title,  and  the  title  created  is  not  a  condi- 
tional title,  but  an  impossible  title.     lb,  et  Id, 

25.  Pbestok,  J.,  dissenting.  Whatever  may  be  given  inter  vivos,  may  be  given 
morUs  caustL  A  testator's  power  is  limited  by  the  law  alone.  The  vague  restriction, 
bom  of  individual  interest  and  christened,  *'  the  whole  policy  of  the  law  "  merits  no 
attention.  This  bequest,  then,  unless  forbidden  by  some  statute  or  principle  of  morality, 
should  be  upheld.     C.  C.  1706 ;  3. 

26.  The  law,  as  it  stood  in  1808,  forbade  only  substitutions  changing  the  order  of 
descents  or  withdrawing  property  from  commerce  and  trusts  for  unlawful  purposes. 
The  code  of  that  year,  from  which  art.  1507  C.  C.  is  taken,  adopted  the  law,  as  it  then 
existed,  without  introducing  any  new  principle.  And  a  consideration  of  the  codes  them-* 
selves  and  their  history  show,  that  the  clause,  abolishing  Jidei-commissa,  means,  in  the 
English  language,  nothing  more  than  that  trusts  for  unlawful  purposes  are  unlawful. 
Iket  Id. 

27.  Arts.  1506,  1507  C.  C.  refer  only  to  natural  persons,  and  not  to  bequests  to  estab- 
li-»b  institutions  of  public  utility,  recognized  in  the  most  general  manner  by  C.  C.  1586. 
[Opiinan  of  same  jtidge  in  Peale  v.  White,  7  A.  449.]  No  law  and  no  policy  forbid 
tiw  perpetuity  of  such  institutions,  or  of  their  endowment,  or  the  inalienability  of  prop- 
erty destined  for  their  support.  On  the  contrary,  such  inalienability  is  a  wise  policy. 
lb,  aid, 

28.  The  object  of  the  will  is  to  found  an  academy  to  educate  youth ;  the  conveyance 
to  trustees  but  a  means  of  securing  the  object  It  is  then  a  lawful  trust  uncoupled  with 
an  interest,  such  as  has  been  oflen  sanctioned.  The  means,  which  are  but  incidents, 
must,  if  unlawful,  be  disregarded  and  replaced  by  others.     Jb,  et  Id. 

29.  A  substitution,  in  its  effects  like  the  English  entail,  deals  with  ownership,  not  ad- 
ministration ;  and  the  fidei-commissum  gives  property  to  one  to  vest  aAerwards  in  an- 
other. But  here  the  property  is  given,  not  to  the  brothers,  but  the  academy  itself,  in 
which  alone  is  the  ownership,  though  restricted  to  the  use  of  the  revenues.  But  this  re- 
strictioa  is  not  a  modification  of  title,  but  a  mode  of  administration  fully  justified  by 
usage  under  C.  C.  21.     lb.  et  Id. 

30.  The  bequest  of  the  interest  of  a  fund  in  perpetuity  is,  in  consideration  of  law,  a 
bequest  of  the  fund  itself,  and  so  in  no  sense  a  perpetuity.    Peals  v.  Whitey  7  A.  449. 

31.  Ailer  certain  special  legacies,  a  testator,  in  apt  terms,  bequeathed  the  rest  of  his 
estate  to  the  cities  of  Baltimore  and  New  Orleans  for  certain  purposes  afterwards  men- 
tioned, and  especially  the  establishment  and  support  of  free  schools  for  the  poor  only  of 
all  colors  in  both  cities.  He  directed  his  executors  to  invest  his  personal  property  in 
real,  to  constitute  a  fund,  never  to-be  alienated,  but  to  exist  for  all  time  —  a  perpetual 
entity  —  christened,  ^  My  General  £state."  Commissioners,  annually  appointed  by  the 
cities  and  subject  to  their  visitation,  were  to  have  forever  the  seizin  and  exclusive  man- 
agement of  this  Estate,  the  annual  revenues  of  which  were  to  be  applied  as  follows : 
one-foarth  to  two  designated  institutions  of  pious  character  —  to  the  former,  for  a  certain 
number  of  years — to  the  latter,  until  a  certain  sum  had  been  received  —  when  both 
annuities  were  to  cease ;  another  fourth  to  the  cities,  to  be  handed  over  to  their  ap- 
pointed directors,  to  found  certain  charities,  and  when  each  city  had  received  a  certain 
sum,  these  annuities,  in  like  manner,  were  to  cease ;  while  the  remaining  two-fourths 
were  to  be  divided  between  commissioners,  appointed  by  the  cities,  to  whom,  on  termi- 
nation of  the  other  annuities,  the  whole  revenues  were  to  be  paid,  to  support  the  free 
schooU  in  both  cities.  No  part  of  the  Estate,  or  its  revenues,  was  ever  to  go  into  the 
hands  of  the  corporate  authorities,  the  testator  declaring  his  great  object  to  be,  *'  the 
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gradual  aagmentation  of  the  real  estate,  to  belong  to,  and  be  owned  by,  the  Grcneral  Es- 
tate for  centuries  to  come."  And  this  Estate,  and  the  several  funds  and  institutions 
created,  he  recommended,  should  be  incorporated.  No  partition  was  ever  to  he  made  by 
the  cities,  nor  any  change,  by  agreement  or  compromise,  in  their  relations  to  each  other  or 
the  Estate ;  and  if  they  violated  any  of  the  conditions,  their  rights  were  to  be  forfeited, 
and  the  Estate,  still  inalienable,  was  limited  over  equally  to  the  states  of  Louisiana  and 
Maryland,  to  educate  their  poor  as  they  might  direct.  If  the  legacies  lapsed  from  aoj 
cause  whatever,  they  were  to  enure  to  the  states,  to  carry  out  the  testator's  intentions  as 
far  as  they  thought  proper.  The  ultimate  design  was  to  educate  the  poor  of  the  two 
cities,  and  disinherit  the  legal  heirs.  Held,  that  the  cities  had  the  capacity  to  take  the 
legacies,  which  were  not  void  for  uncertainty  in  the  recipients  of  the  charities  ;  that  there 
were  no  prohibited  substitutions,  or  jidei-commUsa  in  the  bequests,  of  the  conditions  of 
which,  so  far  as  impossible  or  against  public  policy,  the  will  was  to  be  eviscerated;  that 
the  states  could  not  take  instead  of  the  cities,  which,  as  residuary  legatees  under  a  uni- 
versal title,  were  entitled  to  the  legacies  ;  and  that,  in  any  contingency,  the  heirs  at  hiw 
could  claim  nothing.  State  v.  AfcDonogh,  8  A.  171.  Suproy  I.  (a),  Nos.  lA^etitq, 
Infra,  VL  (b),  3),  Nos.  25, 38 ;  (d),  Nos.  28,  et  seq.  Partition,  II.  No.  13.  [  7%«  rightt 
of  the  hein  at  law  —  though  not  passed  upon  —  as  no  parties  to  the  record,  werSy  howtxer, 
considered^  and  in  the  conclusions  of  the  court  coincided  the  supreme  court  of  the  Uniied 
States,  which  gewe  fined  judgment  against  them.     15  Howard,  367.] 

32.  EusTis,  G.  J.  The  prohibitions  of  the  will  are  all  consistent  with  a  title  vested 
in  the  legatees.  The  legacies  are  of  a  class  known  to  the  civil  law,  from  the  foundation 
of  Christianity,  as  legacies  to  pious  uses.  They  are  an  element  in  the  polity  of  munici- 
pal administrations  in  all  countries,  which  have  preserved  the  features  and  jurisprudence 
of  Roman  civilization.  And  their  administration  through  commissioners,  or  a  quasi  cot- 
poration,  does  not  aifect  the  title.     lb. 

33.  Such  legacies  are  sanctioned  by  the  code  only  when  they  operate,  within  the  state, 
as  the  auxiliaries  of  its  general  or  local  government  in  providing  for  the  public  weal 
But  there  can  be  no  trust  estate  here  for  the  exclusive  benefit  of  a  foreign  corporation ; 
supra,  No.  16.    3.  et  Id. 

34.  These  legacies,  if  trusts,  are,  with  many  others  necessary  to  the  execation  of  a 
will,  saved  from  the  general  prohibition  by  the  code  itself.  The  directions  for  their  ad- 
ministration are  but  modes  or  conditions,  which,  if  lawful  and  possible,  the  legatees  are 
ready  to  fulfil,  but  which,  if  neither,  the  law  expunges.     C.  C.  1506  ;  lb.  et  Id. 

35.  Art.  1705  C.  C,  which  seeks  for  the  testator's  intention,  is  but  a  rule  to  interpret 
valid  wills  and  subordinate  to  C.  C.  1506.  The  intention  might  as  well  be  invoked  in 
interpreting  a  will  without  the  requisite  witnesses,  as  in  aid  of  the  dispositions  in  favor 
of  the  states.     lb.  ei  Id. 

36.  RosT,  J.  A  decision  in  favor  of  the  states  or  cities  would  be  useless,  if  there 
were  an  outstanding  title  in  the  legal  heirs.  Their  pretensions,  then,  though  they  be 
not  before  the  court,  must  be  first  considered.  lb.  [On  this  point,  Sjlidell,  J.,  con* 
curred.] 

37.  These  heirs  insist,  that,  because  designated  by  law  as  successors  to  the  testator's 
wealth,  he  regarded  them  as  enemies,  and  intended,  under  all  contingencies,  to  exclude 
them.  They  thus  deprive  themselves  of  rules  of  interpretation  they  might  otherwise  in- 
voke, and  admit  the  testator's  intention  to  give  —  not  to  them  —  but  the  states,  if  the 
cities  cannot  take.     D.  50  L.  17  T.  12  1 ;  33  L.  7  T.  18  1 ;  lb.  et  Id. 

38.  If  simply  the  lapsed  legacies  were  to  enure  to  the  states,  they  would  pass,  per- 
haps, unaltered.  But  they  have  been  limited  over,  as  the  testator  had  a  right  to  do, 
without  conditions.  By  their  lapse,  he  means  the  property  composing  them,  and  it  is  to 
pass  unconditionally  to  the  states  to  execute  the  will  in  their  discretion.  This  —  un- 
questionably a  valid  disposition  —  is  precisely  the  title  claimed  by  the  cities  under  C.  C 
1506  ;  and  so  the  legal  heirs  may  be  left  out  of  view.     lb.  et  Id. 

39.  A  city  may,  by  will,  acquire,  for  some  public  object,  property  it  cannot  alienate ; 
its  alienability,  when  requisite  for  the  public  good,  being  always  within  legislative  con- 
trol. And  as  the  city  of  New  Orleans  has  the  capacity  to  accept,  and  may  hold  this 
property  patrimonially  for  any  object,  for  which  it  is  bound  to  provide,  it  is  not  against 
public  policy  or  the  interests  of  creditors  to  enforce  the  condition,  that  the  property 
should  be  inalienable  and  applied  to  one  of  these  objects.  The  bequest  of  a  fund  the  city 
was  bound  to  supply,  but  increases  the  means  to  meet  its  obligations.  76.  et  Id.  Exe- 
cution, V.  (a),  3),  c,  §  3,  No.  9.  New  Orleans,  II.  (c>.  No.  7.  Things,  I.  (a), 
1),  No.  20. 
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40.  The  will,  susceptible  of  but  three  interpretations,  presents,  first,  a  disposition  in 
faror  of  the  General  Estate;  second,  a  technical  trust;  and,  third,  a  complete  title  in 
the  cities,  with  a  destination  to  chnritable  uses.  The  last,  alone  establishing  a  legal  be- 
quest, roust  be  ado|)ted.     C.  C.  1706  ;  lb.  et  Id. 

41.  In  Nender$on*s  case,  supra,  No.  11,  there  was  no  disposition  of  the  property, 
which  formed  forever  part  of  the  succession.  But  here  there  is  a  valid  disposition  of 
the  property,  the  perpetuity  of  the  bequest  being  merely  the  consequence  of  tiie  perpet- 
oal  existence  of  the  legatee.     3.  et  Id. 

42.  A  conditional  bequest  cannot  be  made  to  one  person,  to  go,  if  the  conditions  be 
illegal  or  impossible,  to  another  unconditionally.  [?]  The  alternative  in  favor  of  the  second 
legatee  would  but  continue  the  conditions,  which  the  law  erases ;  and  to  allow  him  to 
pro6t  by  another^s  refusal  to  violate  the  law,  would  be  itself  a  violation  of  law.  The 
legal  rights  of  a  beneficiary  are  the  same,  whether  there  be  a  second  legatee  or  not. 
Jkeild. 

43.  Slidell,  J.,  dissenting.  The  will  invests  the  cities  with  a  title,  stripped  forever 
of  possession,  use,  administration,  and  disposal.  Such  an  estate  has  no  warrant  in  our 
code  and  no  precedent  in  our  jurisprudence.  The  law  allows  men  to  dispose  of  their 
property  after  death  ;  but  they  must  do  it  under  the  law ;  they  cannot  invent  new  ten- 
m^    lb.    Things,  II.  (b),  1),  No.  14. 

44.  The  will,  it  is  said,  gives  the  ownership  to  the  cities,  the  subsequent  provisions 
being  conditions,  which,  as  illegal,  are  erased.  But  the  language  is  not,  '<  I  bequeath  to 
the  citiets"  bat  "  I  bequeath  to  the  cities  for  the  purposes  hereafter  mentioned."  Those 
parposes,  then,  are  to  be  embodied  in  the  devising  clause ;  but  those  purposes  are,  that 
the  cities  are  to  have  not  a  single  attribute  of  ownership ;  so  the  bequest  becomes  n  be- 
quest of  no  ownership.     Jb.  et  Id. 

45.  The  real  legatee  is  the  General  Estate ;  the  cities,  the  mere  supervisors  of  the 
perpetual  trust  to  be  created,  to  create,  in  its  turn,  the  other  trusts  contemplated.  But 
tilts  ideal  being,  having  no  existence,  cannot  take ;  and  its  legislative  creation,  as  con- 
templated, the  legislative  sanction  of  this  suit  shows  to  be  hopeless.     lb.  et  Id. 

46.  The  unlawful  purposes  to  be  accomplished  through  this  ideal  being,  are  so  inter- 
woven with  the  testator's  scheme,  which  he  designed  to  be  executed  in  its  entirety,  that 
their  eradication  would  be  its  destruction.  The  contrivance,  then,  fails,  and  the  contin- 
gency he  foresaw  and  provided  for  arises.  And  that  provision  is,  that  the  states  should 
become  absolute  owners  of  his  fortune,  to  carry  out  his  will  as  they  thought  proper.  lb. 
etid. 

47.  To  say,  that  the  testator  simply  intended  to  place  the  states  in  the  place  of  the 
cities,  with  a  title  fettered  by  the  same  anomalous  provisions,  is  to  obliterate  from  the 
danse  its  closing  words,  which  commit  to  the  states  respectively  a  dominion  controlled 
only  by  their  own  discretion.     lb.  et  Id. 

48.  It  is  no  objection  to  a  bequest  to  the  widows  and  orphans  of  a  city,  that  it  creates 
a  perpetotty ;  one  is  created  in  no  other  sense  than  every  institution  of  heir  by  testament 
creates  a  perpetuity.     C.  C.  934,  937  ;  Fink  v.  Fxnky  12  A.  301. 

49.  Testators  cannot  invent  new  tenures,  or  cripple  a  bequest  in  absolute  owner- 
ship with  supervisors  daring  their  lives  to  keep  the  legatee  out  of  possession,  and  man- 
age for  bim  what  he  can  manage  for  himself.  English  trusts,  Jidei-eommissa,  cannot  be 
created  and  enforced  here.     C.  C.  1506-7;  Partee  v.  Iliil,  12  A.  767. 

50.  So,  the  appointment  of  a  trustee  to  invest  money  and  pay  the  interest  annu- 
ally to  the  legatee  thereof,  will,  if  mandatory,  be  considered  not  written ;  if  merely  ad- 
visory, the  trustee,  acting  not  under  the  will  but  the  legatee,  may  sue  for  the  legacy,  but 
the  latt^  may  repudiate  his  authority  and  claim  an  absolute  judgment  for  the  amount. 

Infra,  VI.  (b),  8),  Nos.  29,  83. 

(d)  Donations  of  Usufruct;  and  Fidei-Commissa  de  Residuo. 

1.  Where  a  husband  and  wife,  by  a  joint  will,  institute  themselves,  each  the  sole  and 
oniversal  heir  of  the  other,  providing,  that,  if  they  have  children,  the  will  shall  be  void, 
and  that,  on  the  survivor's  death,  the  property,  which  may  then  exist,  shall  go  as  a  legacy 
to  their  heirs,  this  is  a  Jidei-comtnissum  de  eo  quod  supererit ;  and  the  survivor,  as  uni- 
versal heir,  becomes  absolute  owner,  and  is  not  bound  to  keep  and  transmit  the  property  as 
provided.     Bernard  v.  SouU^  18  L.  21 ;  Bernard  y.  Goldenbow,  lb.  95. 

3.  la  such  case,  the  power  to  alienate,  though  not  given  in  terms,  may  be  inferred 
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from  the  will  and  the  absence  of  anj  charge  to  preserve  the  estate  and  return  it  to  the 
substituted  heirs,     lb, 

3.  The  death  of  either  spouse,  in  such  case,  vests  no  right  in  their  heirs,  but  onlj  a 
hope,  which  is  not  heritable,     lb. 

4.  The  distinction  between  a  substitution  and  a  disposition  of  the  usufruct  to  one,  and 
the  naked  property  to  another,  is,  that  the  latter  vests  the  property  immediately  on  the 
testator's  death  in  some  one  in  esse,  designated  by  the  will«  and  capable  of  taking  at  ihe 
time ;  while  a  party  substituted  may  be  unknown  to  the  testator,  or  not  in  existenoe  at 
the  time  of  the  will.     Eachal  v.  Bached,  1  R.  115. 

5.  A  bequest  of  slaves  to  serve  the  legatee  until  they  reach  a  certain  age,  when  thej 
are  to  be  emancipated,  is  not  s,  fidd-commiutun.  It  is  a  legacy  of  the  usufruct  of  the 
slaves  until  their  emancipation,  which  is  a  future  donation  to  them  of  their  value.  Nm- 
mo  V.  Bonney,  4  R.  176. 

6.  A  bequest  of  property  to  a  mother  for  her  use  during  life,  to  revert  afler  her  [re- 
versible  apres  die]  to  her  children  then  existing,  or  their  representatives,  is  not  a  substi- 
tution, but  a  valid  bequest,  C.  C.  1509,  of  the  usufruct  to  the  mother  and  the  property 
to  the  children,  whose  rights  vest  at  the  death,  not  of  their  mother,  but  the  testator. 
Succession  of  Ducloslange,  4  R.  409. 

7.  The  bequest  of  a  sum  of  money  to  A,  for  his  sole  use  without  security  during  his 
life,  to  be  given  at  his  death  to  6,  does  not  vest  the  property  in  A,  but  creates  merely 
a  usufruct  in  his  favor,  which  is  valid  under  C.  C.  1509.     Fisk  v.  Fisk,  3  A.  494. 

8.  Whenever  a  usufruct,  perfect  or  imperfect,  is  legally  established  under  the  code,  it 
is  saved  from  the  prohibition  of  art.  1507.     lb, 

9.  A  testator  bequeathed  property  to  a  mother  for  life,  and  afler  her  death  to  her  sod, 
living  at  the  opening  of  the  will ;  held;  the  mother's  interest,  at  her  death,  descends  to 
her  heirs  [?],  and  the  son's  to  his ;  there  is  no  substantive  difference  between  a  life 
estate  and  a  usufruct  for  life  vested  in  her,  the  naked  property  being  in  him;  and  the 
bequest  is  saved  by  C.  C.  1509.     Hay  v.  Latioku,  5  A.  552. 

10.  RosT,  J.,  dissenting.  A  life  estate  is  not  a  usufruct.  By  the  terms  of  the  will, 
the  son  has  no  claim  he  can  transmit,  if  he  die  before  his  mother ;  she  is  charged  to  pre- 
serve and  return  the  property  ;  this  is  a  prohibited  substitution.     IL 

11.  A  bequest  of  land  ^  to  be  enjoyed  by  the  legatee  during  her  life  in  usufruct,  to 
belong,  after  her  death,  to  her  children,"  though  badly  expressed,  shows  an  intention  to 
give  the  children  the  property  and  their  mother  the  usufruct,  to  terminate  with  her  life, 
if  not  exceeding  the  term  assigned  [6y  law']  for  the  duration  of  the  usufruct  This  inter- 
pretation will  be  adopted,  C.  C.  1706,  as  saving  the  bequest,  which  then  contains  no 
substitution  and  is  valid.     Cecile  v.  LacotUj  8  A.  143. 

12.  The  legacy  of  the  rent  of  a  house  to  A  during  his  life,  and  of  the  honse  itself 
after  his  death  to  B,  will  be  regarded  as  giving  the  usufruct  to  one  and  the  ownership  to 
the  other,  and  so  upheld.     C.  C.  532,  1509  ;  Succession  of  Barker,  10  A.  28. 

13.  A  testator  without  forced  heirs  gave  his  wife  the  complete  usufruct  of  his  immov- 
ables during  her  life,  without  security,  and  with  full  power  to  sell  as  she  pleased.  A 
subsequent  clause  provided,  that,  after  the  death  of  each,  whatever  she  had  not  spent 
for  her  own  use  should  go  to  his  nephews.  Held,  that  she  was  not  a  donee  in  full  own- 
ership with  a  limitation  over  of  the  property  unsold  at  her  death,  but  a  universal  usu- 
fructuary, entitled  to  exercise  her  rights  either  on  the  property  itself,  or,  when  sold  after 
advertisement  at  public  auction  on  such  terms  as  she  might  direct,  upon  the  proceeds, 
to  which  the  naked  title  of  the  nephews  would  be  transferred.  Michel  v.  Beale,  10  A. 
352. 

14.  The  wife's  right  of  spending  for  her  own  use  does  not  involve  the  right  of  gratu- 
itous disposition.  If  it  did,  and  she  had  received  the  full  property,  the  testator's  title 
would  have  vested  absolutely  in  her,  and  the  legacy  de  eo  quod  supererit  to  the  nephews 
been  null.  But  he  intended  to  give  her,  though  not  in  its  strict  legal  sense,  a  usufruct 
with  the  right  to  sell ;  and  this  intention,  *so  far  as  sanctioned  by  law,  must  be  en- 
forced,    lb, 

15.  Buchanan,  J.,  dissenting.  The  first  clause  establishes  a  universal  usufruct 
with  the  right  to  sell,  the  usufruct  attaching  to  the  proceeds ;  but  the  second,  a  tenure 
utterly  inconsistent  with  a  usufruct ;  for  the  nephews  are  to  take  only,  at  the  wife  s  death, 
what  she  may  not  have  spent;  but  she  may  spend  all.     C.  C  482,  525,  614;  lb. 

16.  But  by  our  code,  which,  differing  from  the  code  Napoleon,  distinguishes  between 
perfect  and  imperfect  usufruct,  the  usufruct  of  a  plantation  with  the  right  to  sell  —  the 
tenure  created  by  the  will  —  is  not  sanctioned.  C.  C.  526-8.     The  clause,  then,  giving 
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the  right  to  sell,  creates  a  higher  title,  viz.,  an  ownership,  and,  being  last  in  order,  super- 
sedes that  creating  the  usufruct.  C.  C.  1716.  The  residuary  legacy  to  the  nephews, 
being  a  fidei-commissum^  confers  no  rights  ;  but,  not  being  a  hubstitution,  does  not,  by 
C  C.  1507,  destroy  the  entire  bequest,  under  which  the  wife,  the  universal  legatee,  is 
entitled  as  owner  'to  the  possession  of  the  property  devised.  lb,  et  Id,  Supra,  (c), 
No.  14. 

17.  A  testator,  leaving  a  daughter,  grandchildren,  and  great-grandchildren,  gave  the 
latter  his  property,  but  its  management  and  proceeds  to  the  daughter  during  her  life,  and, 
at  her  death,  to  the  grandchildren,  who  were  to  partition  it  among  the  heirs  as  they 
became  of  age.  Held ;  there  is  no  prohibited  substitution  ;  the  disposition  as  to  the  parti- 
tion is  valid  under  1224  C.  C. ;  that  in  favor  of  the  daughter  is  a  life  usufruct ;  and  that 
in  favor  of  the  grandchildren  also  a  usufruct,  though  conditional,  contingent,  and  of  a 
different  duration;  but  all  valid  under  C.  C.  531-4,  1509.  McCalop  v.  Stewarly  11  A. 
106. 

(e)  Donations  in  Restraint  of  Marritxge, 

1.  Second  marriages  [when  issue  of  the  first  remain"]  are  not  favored  by  our  laws. 
C  C.  1746  ;  act  25  March,  1844,  No.  152.  A  devise  in  restraint  of  such  a  marriage 
will  not  be  regarded  as  contrary,  either  to  law  or  good  morals.  Labarre  v.  Hopkins,  10 
A.  466.     lAct  17  March,  1852,  §  2,  No.  255.] 

2.  So,  the  limitation  of  a  usufruct,  bequeathed  by  a  wife  to  her  husband,  until  he 
marry  again,  is  valid.     lb, 

IV.  Op  Partitions  by  Ascendants  among  Descendants. 

1.  A  testator  may  partition  his  property  among  his  heirs,  and  designate  the  portion  of 
each,  partly  by  universal,  and  partly  by  particular,  title ;  and  no  heir  can  complain,  if 
there  be  no  lesion  of  more  than  one-fifth  to  his  prejudice.  Gardner  v.  Harbour,  5  M. 
408. 

2.  A  division  by  a  testator  of  his  property  in  kind  among  his  forced  heirs,  the  share 
of  one  to  be  paid  in  money  by  the  others,  to  whom  the  property  is  to  belong  in  propor- 
tion to  the  amount  they  contribute  to  the  purchase,  is  void.  Succession  of  Boone,  9  A. 
258. 

3.  The  partition  of  1449  G.  C.  applies  only  to  one  regular  in  form,  as  a  donation  inter 
vivos  or  mortis  causa  ;  and  not  to  a  mere  division  without  writing.  C.  C.  1309-10, 1718  ; 
Laccur  v.  Lacour,  12  A.  724. 

4.  Thus ;  the  only  written  evidence  of  a  division  by  an  ancestor  among  his  presump- 
tive heirs  of  certain  obligations,  the  chief  part  of  his  estate,  was  an  unsigned  memoran- 
dum of  the  amounts  given  to  each.  Afterwards  some  of  them,  minors  at  the  time  of  this 
division,  complaining  that  the  obligations  allotted  to  them  were  worthless,  sued  their  co- 
bein  for  a  contribution  to  equalize  the  shares.  Held,  that  the  division  was  not  a  parti- 
tion, and  but  created  an  obligation  to  collate  in  due  form  whenever  a  definitive  partition 
was  made,     lb, 

5.  Such  suit,  though  not  formally  commenced  as  one  for  a  partition,  which  the  evi- 
dence shows  to  be  necessary,  will  be  continued  under  the  prayer  for  general  relief,  and 
the  case  referred  to  a  notary  for  an  inventory  and  partition.  C.  C.  1218-9,  1438;  lb. 
Judgment,  V.  (a),  1),  No.  3. 

V.  Of  Donations  Inter  Vitos. 
(a)  In  General, 

1.  In  interpreting  donations,  words  must  be  understood  in  their  usual  and  popular 
sense;  and  the  donee  have  the  benefit  of  any  doubt.  C.  C.  1940-52;  Duclaud  y, 
Eouueauy  2  A.  168.    Infra,  VI.  (d),  Nos.  16,  22.     Obligations,  V.  No.  6. 

2.  A  parol  gift  of  a  slave  was  made  in  Mississippi  by  A  to  his  daughter  for  her  sepa- 
rate use  and  that  of  her  future  children,  not  to  be  subject  to  her  husband's  debts,  nor  to 
be  sold  by  him.  The  latter,  after  her  death,  agreed  with  A  to  hold  the  slave  for  the 
children,  and  died  leaving  issue  also  by  a  second  marriage.  Held,  that  plaintiffs,  issue 
of  the  first  marriage,  were  entitled  to  the  slave.    .Thompson  v.  Womack,  9  A.  555. 

3.  Plaintiffs*  title  cannot  be  supported  as  a  gift  from  their  father  at  their  mother's 
death ;  for,  being  without  deliver}',  it  was  at  most  but  a  voluntary  executory  trust. 
But  it  may  be  as  a  gift  from  A,  in  whom  either  the  title  remained  at  the  mother^s 
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death,  or  to  whom  the  father  then  surrendered  it,  and,  he  consenting  to  hold  for  them, 
their  formal  acceptance  was  unnecessary.  Jb.  [But  ohserve^  that  the  surrejider  to  A 
wa$  a  gift  without  delivery^  which  the  court  hadjuet  scud  could  not  he  stipporUd,'] 

4.  The  agreement  with  A  was  a  family  settlement  for  plaintiffd*  benefit,  which  the 
father,  if  living,  could  not  in  equity  dispute,  and  which,  though,  perhaps,  not  binding  as 
to  creditors  and  subsequent  boiidjide  purchasers,  yet,  as  between  the  issue  of  the  two 
marriages,  a  court  of  equity  must  uphold.     Jb. 

5.  At  common  law,  anciently,  there  could  be  no  limitation  over  of  a  chattel,  bat  a  gift 
for  life  carried  the  absolute  interest ;  afterwards,  a  distinction  was  made  between  the  use 
and  property,  and  chattels  might  be  limited  to  one  person  for  life,  with  remainder  over 
to  another,  but  always  by  a  written  instrument.     lb. 

6.  Though,  at  common  hiw,  a  gift  of  slaves  sent  by  a  father  home  with  his  married 
daughter  will  be  presumed,  yet  the  character  of  her  possession  may  be  shown  by  her 
acts  and  declarations  out  of  her  husband's  presence.     Orane  v.  Alleii,  1 1  A.  493. 

7.  When,  by  the  laws  of  a  state,  where  a  donation  is  made  of  slaves,  it  is  regarded  as 
a  gif^  passing  the  fee  presently,  subject  to  a  loan  for  use  to  the  grantor,  the  character 
and  effect  of  the  deed  will  be  determined  by  the  laws  of  that  state,  from  which  a  removal 
of  the  slaves  here  will  not  affect  previous  and  vested  rights.  HoUomon  v.  HoUomon,  12 
A.  607.     in/ra,  VL  (f).  No.  34. 

8.  A  gift,  executed  in  Arkansas  and  registered  there  in  accordance  with  its  laws,  rel- 
ative to  donations  inter  vivoe,  if  followed  by  delivery,  will,  though  it  employ  the  terms 
'* give  and  bequeath"  be  regarded,  not  as  a  testament,  but  a  donation  inter vivoe.  Craw- 
ford V.  PuckeUy  14  A.  639. 

9.  The  effect  of  a  donation  of  slaves  in  another  state,  to  be  executed  here,  must  be 
governed  by  our  laws.     C.  C.  10 ;   TiUman  v.  Mostly,  14  A.  710. 

8ee  -fii/ra,  VII.     SuccESSioif,  II. 

(b)  Formalities  and  Conditions  Essential  to  their  Irrevocability. 

1.  By  the  Spanish  law,  a  donation  to  a  minor  with  delivery  to  the  father  requires  no 
formal  acceptance,  and  is  irrevocable.     Pierce  v.  Grays,  5  M.  370. 

2.  A  verbal  promise  to  pay  vendor  the  difference  between  the  price  of  land  purchased, 
and  that  for  which  it  may  afterwards  be  sold,  will  not  support  an  action.  Hart  v.  dark, 
5  M.  614.    Evidence,  XV.  (d),  2),  No.  1. 

3.  A  conveyance,  in  the  form  of  a  sale,  of  a  slave  "/or  value  received^*  Is  good  as  a 
donation,  though  there  be  no  delivery  of  the  deed  or  slave,  and  no  price  stated,  if  the  donor 
die  without  making  any  other  disposition  of  the  slave.    Holmes  v.  Patterson^  5  M.  694. 

4.  An  act,  set  up  as  a  sale,  whether  good  as  such  or  not,  if  clothed  with  all  the  legal 
formalities  of  a  donation,  will  be  valid  as  such.  lb. ;  10  L.  90  ;  13  L.  387  ;  5  A.  439. 
Sale,  I.  (d),  Nos.  1,  12. 

5.  A  donation  of  slaves  without  estimation  is  void.  Nor  is  the  omission  cured  bj 
delivery.  In  this  contract,  forms  assume  the  place  of  substance.  O.  C.  p.  218,  art.  48; 
Williams  v.  Horton,  4  N.  S.  464 ;  Harlin  v.  Leylise,  3  R.  194. 

6.  A  donation  cannot  be  made  without  the  formalities  of  law,  and  so  is  null  if  dis- 
guised in  the  form  of  an  onerous  contract.     Cole  v.  Cole,  7  N.  S.  424. 

7.  A  donation  of  movables  or  immovables  must  be  executed  before  a  notary  and  two 
witnesses,  under  pain  of  nullity.  C.  C.  1525.  This  is  the  only  nullity  of  form  deckred 
by  law,  and  no  other  can  be  recognized.  8  N.  S.  127  ;  3  R.  78  ;  1  A.  237  ;  2  A.  766; 
14  A.  710.     Bills  and  Notes,  IV.  (b),  No.  20. 

8.  Where  a  father  permits  his  son-in-law  to  occupy  and  sell  land,  and,  the  sale  being 
ratified,  to  receive  the  price,  this  is  a  good  donation  of  the  price  by  the  father  to  tbe 
daughter,  and,  being  a  donation  of  movable  property  and  executed,  requires  no  further 
formality.     Chachere  v.  Dumartrait,  2  L.  40. 

9.  All  acts  containing  donations  are  null,  if  not  public  and  accepted  in  precipe  terms ; 
but  an  act  containing  an  onerous  contract,  as  a  sale,  though  not  in  reality  such,  but  a 
disguised  donation,  is  not  null,  because  not  accepted,  or  not  a  public  act«  JVahan  v. 
McManus,  2  L.  215. 

10.  A  donation,  disguised  as  a  stipulation  pour  autrui,  is  revocable  until  accepted,  and 
the  old  code  did  not  except  minors.     Dismukes  v.  Musgrove,  2  L.  340. 

11.  By  the  Spanish  law,  donations  mortis  causd  did  not  require  acceptance,  and  in 
those  inter  vivos  it  was  only  requisite  to  deprive  the  donor  of  the  power  of  revocation, 
where  delivery  did  not  follow  the  gift.     Fuselier  v.  Masse,  4  L.  427. 
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12.  A  minor  above  the  age  of  puberty  may,  even  without  the  ooncurrence  of  a  cura- 
tor, better  his  condition  by  accepting  a  donation.  D.  26. 8.  9 ;  Inst  1.  21 ;  P.  6. 16. 17 ; 
DupUstU  v.  Kennedy y  6  L.  231. 

13.  One,  who  has  accepted  a  donation  for  a  minor,  \^functu9  officio,  and  cannot  after- 
wards, by  an  explanatory  act,  affect  the  donee's  rights.  Marie  Louiie  v.  Maroty  8  L. 
478.    Mandate,  U.  (a),  No.  5. 

14.  Though  a  donation  can  comprehend  only  present  property,  yet  when  made  of 
lands  of  which  the  donor  is  in  possession  only  under  an  inchoate  title,  it  is  valid  on  per- 
fection of  the  title.  Modes  v.  RhodeSj  10  L.  90.  Public  Lands,  III.  (c),  3),  b,  §  2, 
No.  9. 

15.  By  the  Spanish  law,  no  -particular  form  was  required  for  donations ;  consent  of 
parties,  the  thing,  and  tradition  were  sufficient ;  even  verbal  sales  and  donations  were 
permitted  when  tradition  followed.     ly  Orgenoy  v.  Droz,  13  L.  387. 

16.  No  action  lies  on  a  breach  of  promise  to  make  a  donation.  WiUiams  v.  JBarton, 
13  L.  411 ;  tt9>ra,  No.  2  ;  infroj  No.  27.    Infra,  VI.  (a),  1),  No.  12. 

17.  An  act  of  donation  before  a  justice  of  the  peace  is  of  no  greater  Validity  than  if 
nnder  private  signature.  The  donation  is  void,  if  not  made  before  a  notary  and  two  wit- 
nesses.    C.  C.  1523, 1525  ;  Floree  v.  Lemee,  16  L.  271. 

18.  By  the  old  code,  p.  218,  art.  48,  an  estimate  was  to  be  made  in  a  donation  of  slaves 
or  movables ;  but  by  the  new  code,  art  1525,  this  is  only  necessary  in  case  of  movables. 
Maeariy  v.  Chm.  In$.  Co^  17  L.  365. 

19.  Nor  were  donations  propter  nupHcu  excepted  from  this  provision  of  the  old  code. 
BarHn  v.  LegUse,  3  R.  194. 

20.  Where,  after  a  verbal  donation  of  slaves,  the  donor,  as  tutor  of  the  heirs  of  the 
donee,  on  the  latter's  death,  advises  their  sale  at  a  family  meeting,  and  signs  an  act  of 
partition,  in  which  the  price  is  set  down  as  part  of  the  estate  in  his  hands  as  tutor,  he 
cannot  daim  the  slaves  or  their  price,  though  the  donation  per  ee  were  insufficient  to 
divest  his  title.     GiUispie  v.  Day,  19  L.  263. 

21.  A  donation  of  real  estate  under  the  old  code,  p.  220,  arts.  53,  54,  was  null,  unless 
by  authentic  act  and  accepted  in  express  terms  by  the  donee  during  the  donor's  life. 
Packwood  V.  Doreey,  6  R.  329. 

22.  A  donation  of  real  property,  null  for  want  of  legal  formalities,  cannot  be  ratified 
by  any  confirmative  act  of  the  donor;  nor  will  its  voluntary  execution  prevent  him 
from  pleading  its  nullity.  O.  C.  p.  310,  art.  239.  But  its  confirmation,  ratification,  or 
voluntary  execution  by  his  heirs  or  assigns,  after  his  death,  will  bind  them.  lb.  art  240 ; 
C.  a  2254 ;  lb. ;  Deechapelles  v.  Laharre,  3  A.  522. 

23.  Where  the  value  of  the  thing  exceeds  by  one  half  that  of  the  charges,  the  dona- 
tion cannot  be  considered  an  onerous  one,  to  which,  under  1513  C.  G.  the  rules  peculiar 
to  donations  ifiUr  vivos  do  not  apply.    Lagrange  v.  Barre,  11  B.  302. 

24.  Parol  proof,  that  a  note  to  the  donor's  order,  and  by  him  indorsed  in  blank,  was 
delivered  to  plaintiff  as  a  gift,  will  not  enable  her  to  hold  it  as  a  gratuitous  donation. 
C.  C.  1523;  Marres  v.  Oompttm,  12  B.  76. 

25.  The  provbion  of  C.  C.  1525,  that  *<  the  act  of  donation  ought  to  contain  a  detailed 
estimate  of  the  effects  given,"  is  directory  to  the  notary,  and  its  omission  may  make  him 
liable  for  damages  or  any  penalty  imposed  by  law  for  such  neglect  of  duty,  but  cannot 
annul  the  act  In  this  respect  the  old  code  is  changed  by  the  new.  Soileau  v.  Rcugeau^ 
2  A.  766. 

26.  A  donation  with  a  reservation  of  usufruct  to  the  donor,  being  in  violation  of  a 
prohibitory  law,  0.  C.  1520,  is  radically  null,  and  not  protected  by  the  prescription  of 
one  year.   4  A.  86 ;  5  A.  438  ;  12  A.  721 ;  14  A.  710. 

27.  No  action  lies  against  the  heirs  on  their  ancestor's  promise  to  maintain  and  edu- 
cate plaintiff  and  bequeath  to  her  the  bulk  of  his  estate,  though,  while  living,  he  had 
partially  executed  the  promise  by  maintaining  her,  and  there  be  a  will  in  her  favor  an- 
nulled for  defects  of  form.     Grice  v.  Pearson,  7  A.  94. 

2B.  Art  1514  C.  C.  is  one  of  the  four  referred  to  in  art  1519,  art.  1515  having,  by  a 
mistake  of  the  compilers,  been  inserted  in  the  wrong  place.  Svccession  of  De  BellUlef  10 
A.  468. 

29.  No  formal  acceptance  of  a  donation  to  a  minor  is  necessary.  Howard  v.  Copley, 
10  A.  504. 

30.  Continued  possession  by  a  minor,  or  her  friends  in  her  name,  and  her  claim  under 
the  donation  of  a  slave,  prosecuted  after  her  majority,  are  a  sufficient  acceptance.    lb. 

81.  Where,  after  a  parol  donation  of  land,  the  donor  executes  a  bond  to  give  donee 
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a  title,  Ihe  only  description  of  the  land  being  "a  certain  lot  in  the  town  of  P,  on  which 
a  Methodist  church  is  then  being  erected,*'  without  giving  any  dimensions,  sucb  bond 
is  no  title  against  a  third  person,     ^ort  v.  Methodist  Church,  11  A.  174. 

32.  The  manual  gift  of  corporeal  movables  may  be  established  by  parol.  C.  C.  1526; 
Maillot  V.  Wesley,  1 1  A.  467. 

83.  Where  a  formal  donation  is  made  of  a  specific  snm  of  money,  and  not  of  a  note, 
though  one  be  given,  as  the  act  declares,  merely  to  facilitate  the  donee  in  disposing  of  the 
amount  donated,  should  the  latter  wish  to  do  so,  but  she  does  not,  and  sues  the  donor's 
heir  on  the  donation,  defendant  will  he  made  liable.     Bush  v.  pecvir,  11  A.  503. 

34.  A  parol  gift  of  slaves  in  a  common-law  state,  where  they  are  regarded  as  pc^ 
Bonal  property,  is,  if  followed  by  delivery,  valid.  And  a  parent,  accepting  deliterj  for 
his  minor  children,  to  whom  the  donation  is  made,  cannot  allege  its  nullity,  so  as  to  de- 
feat their  title  to  property  held  by  him  in  a  fiduciary  capacity  ;  neither  can  Im  vendee. 
Crawford  v.  Puckett,  14  A.  689.  Evidence,  XIV.  (a),  4),  No.  4.  Infra,  VI.  (a),  1), 
Nos.  8,  9.    Registrt,  III.  (b).    Mandate,  I.  (a),  No.  81 ;  V.  (b),  7),  Na  4U. 

(c)    Revocation;  By  Whom  it  may  he  Claimed;  and  Charges  Imposed. 

1.  Persons,  neither  forced  heirs  nor  creditors,  cannot  attack  a  donation  as  founded  on 
a  consideration  contra  bonos  mores.     Be  f  Homme  v.  Be  Kerlegand^  4.  L.  361. 

2.  The  right  of  reversion,  in  case  the  donor  survive  the  donee  and  his  descendants, 
does  not  accrue  as  long  as  any  one  of  the  latter  is  living.  The  accomplishment  of  the 
condition  is  indivisible,  and  no  part  of  the  donation  reverts,  though  the  donor  survive  the 
donee  and  some  of  the  descendants.     C.  C.  1521-2  ;  Seghers  v.  Schmidt,  12  L.  207. 

3.  The  legitimate  heirs  or  other  representatives,  as  well  as  the  forced  heirs,  can  annul 
donations  for  defects  of  form.  Brittain  v.  Richardson,  8  R.  78.  InfrOy  VI.  (a),  1), 
Nos.  5,  18. 

4.  Every  condition  in  a  donation  must  be  so  performed,  as  it  is  probable  the  parties 
intended  it  should  be  performed.     C.  C.  2032 ;  Buclaud  v.  Rousseau^  2  A.  168. 

5.  The  validity  of  a  donation  to  a  minor  concerns  only  the  donee  and  the  donor,  and 
those  claiming  under  the  latter ;  it  cannot  be  questioned  by  a  creditor  of  the  minor's 
father,  who,  without  interest  in  the  property,  simply  administers  it.  Snow  v.  Ciyfey,  3 
A.  610. 

6.  A  donation  to  a  city  of  a  hospital,  which  recites  that  it  was  made  ^paraqtuse 
puedan  recoger  los  leprosos  que  hay  actualmente  en  gran  numero,  y  ei  publico  goze  dt  nU 
henejicio  perpetuamente,  a  cuyo  efecio  desde  ora  para  siempre  hace  donacion  en  forma, 
renunciando  todo  derecho  que  tenga  y  pueda  tener  a  dichos  edefido^,'*  etc,  is  not  a  con- 
ditional donation,  but  one  suh  modo,  and  the  donees  may,  without  forfeiting  the  donation, 
apply  the  properly  to  another  object  than  that  contemplated  by  the  donor.  Ponlalba  v. 
JVw  Orleans,  3  A.  660 ;  Amauld  v.  Belachaise,  4  A.  109. 

7.  There  is  a  material  difference  between  the  motives  and  the  conditions  of  a  dona- 
tion. The  failure  of  a  condhion  annuls  it,  but  it  remains  valid  though  the  motives  ex- 
pressed as  its  cause  be  untrue.  Falsam  eausam  legato  non  obesse,  verius  est;  quia  ratio 
legandi  legato  non  cohceret.     D.  35  L.  1  T.  72  1 ;  §  6.    lb. 

8.  A  donation  for  the  erection  of  a  hospital,  being  a  liberality  par  obra  piadosa,  can- 
not be  revoked  for  a  failure  to  comply  with  the  condition  on  which  it  was  made,  unless 
the  donor  have  so  expressly  provided.    lb. 

9.  The  revocation  of  a  donation  under  C.  C.  1556  is  produced,  not  by  the  birth  of 
children  of  the  marriage  in  favor  of  which  the  donation  was  made,  bat  by  that  of  chil- 
dren of  a  donor,  other  than  a  party  to  the  marriage,  or  than  the  ascendant  of  such  partj, 
and  issue  of  some  other  marriage.     Ledoux  v.  Boyd,  10  A.  653. 

10.  A  universal  donee  is  one,  to  whom  the  donor,  reserving  of  hi3  property  onlj  so 
much  as  is  essential  to  the  validity  of  the  donation,  gives  all  that  remains.  The  ppecifi- 
cation  of  each  particular  thing  given  cannot  change  the  character  of  the  donation,  a5, 
by  such  an  interpretation,  the  law  might  be  easily  evaded.  The  donee  must  pay  the 
donor's  obligations  existing  at  the  time  of  the  donation,  or  abandon  the  property.  C.  C 
1538-39-40  ;  Porche  v.  Mo<yre,  14  A.  241.  * 

11.  Legacies,  which  may  embrace  all  the  donor's  property,  present  and  future,  do  not 
divest  his  title  until  his  death,  until  which  they  are  revocable  and  before  which  they  can- 
not be  accepted.  C.  C.  978,  1455,  1599,  1683.  But  donations  inter  vivos,  which  can 
embrace  but  a  part  of  the  donor's  present  property  alone,  do  divest  his  title  irrevocably 
before  his  death,  before  which  they  must  be  accepted.     C.  C.  1454-84^  1514-27.    Di^ 
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positions  so  radically  different  can  furnish  no  analogies  bj  which  to  reason  from  the  one 
to  the  other.    Ih. 

12.  Merbick,  C.  J.,  dissenting.  The  donation,  in  this  case,  was  of  certain  enumer- 
ated things,  not  declared  to  constitute,  nor  in  fact  constituting,  the  donor's  entire  estate. 
The  donee,  then,  took  by  particular  title,  which,  free  from  the  defects  of  its  origin,  might 
have  become  the  basis  of  prescription.  That  it  is  not  a  universal  donation  (which  is 
alloired  in  certain  marriage  contracts)  is  shown  by  the  analogy  of  donations  mortis  causa. 
Besides,  the  donee,  if  intended  to  be  burdened  with  the  donor's  debts,  should  have  been 
so  apprised  by  a  donation  universal  in  form.  Plaintiff,  in  fraud  of  whose  rights  the  do- 
nation if  made  is  governed  by  C.  C.  1975,  has  mistaken  his  remedy  in  suing  the  donee 
for  a  debt  of  the  donor,  and  should  be  nonsuited.     C.  8  L.  54  T.  15  1.     Ih, 

13.  A  donation  of  slaves  in  another  state,  to  be  executed  here,  will  be  revoked  up  to 
the  disposable  portion  by  the  subsequent  birth  of  legitimate  children  to  the  donor.  C. 
C.  1556;  TiUman  v.  Mosely,  14  A.  710. 

See  act  15  March,  1855,  No.  231,  amending  C.  C.  1546. 

VI.    Op  Donations  Moetis  Causa. 
(a)  Formaliiies* 

I)  In  General. 

1.  A  will,  with  all  the  legal  formalities  of  an  olographic  will,  is  good  as  such,  though 
amjstic  will  were  intended.     BroiUin  v.  Vassant,  5  M.  182. 

2.  A  will,  legal  in  form,  can  only  be  questioned  by  attacking  the  genuineness  of  its 
execotbn,  and  this  in  due  form  of  law.     Hayes  v.  Cimy,  9  M.  90. 

3.  A  will  voidable,  but  not  null  on  its  face,  transfers  the  testator's  right,  and  can  only 
be  set  aside  by  those  it  displaces.     Bonne  v.  Powers,  3  N.  S.  458. 

-1.  A  will,  if  good  in  any  form,  must  be  established  by  the  party  setting  it  up  as  his 
title;  and  when  objections  are  sustained  to  its  validity  as  a  public  act  on  appeal,  the 
court  cannot  reserve  the  right  of  proving  it  good  as  a  private  will.  Masse  v.  Pierre,  6 
N.S.263;  tn/ra,No.  14. 

5.  A  relative  nullity  in  a  will  can  be  taken  advantage  of  by  the  heirs  alone.  Fletcher 
V.  Carelier,  4  L.  2G9.     Supra,  V.  (c),  Nos.  1,  3. 

6.  An  act  passed  before  a  Spanish  commandant  in  notarial  form,  purporting  to  be 
an  act  of  adoption,  though  insufficient  as  such,  may,  if  it  institute  the  child  heir,  be  valid 
IS  a  will.  It  is  only  in  acts,  which  cannot  subsist  but  by  the  validity  of  all  their  parts, 
tbt  the  nullity  of  one  portion  draws  with  it  the  nullity  of  the  whole.  Fuselier  v.  Masse, 
4  L  427. 

7.  Formalities  in  a  will  are  matters  of  strict  law,  and  it  is  null  if  they  be  not  com- 
plied with,  however  strong  the  moral  evidence,  that  it  truly  embodies  a  testator's  last 
dispositions.     Leuns  v.  Lewis,  5  L.  387  ;   Gaude  v.  Baudoin,  6  L.  725. 

B.  When  the  deceased,  in  his  last  moments,  expressing  a  wish  to  present  a  sum  of 
monej  to  a  friend,  directs  one  of  several  notes  for  this  sum  to  be  handed  to  her,  but  dies 
before  it  is  done,  this  is  not  a  valid  donation.     Elkins  v.  EVdns,  11  L.  227. 

9*  No  disposition  mortis  causa  can  be  made  but  by  will ;  and  where  one  in  extremis 
executes  a  note  payable  aAer  his  death  to  his  concubine,  to  whom  he  wishes  to  make  a 
donation,  no  recovery  can  be  had  on  it.     Barriere  v.  Gladding,  17  L.  144. 

10.  An  act,  tlie  real  object  of  which  is  a  disposition  mortis  causa,  if  executed  without 
the  legal  formalities,  is  void.     Brittain  v.  Richardson,  3  R.  78. 

11.  The  legitimate  heirs  or  other  representatives,  as  well  as  the  forced  heirs,  may 
annul  wills  for  defects  of  form.     Ih. 

12.  No  right  of  action  can  accrue  from  a  verbal  disposition  mortis  causd,  C.  C.  1563- 
9;  East  V.  Henderson,  4  R.  468.     Supra,  V.  (b),  No.  16. 

13.  Plaintiff,  who,  as  the  vendor's  heir,  receives  the  price  of  land,  cannot  aAerwards 
daim  it  in  his  own  right,  on  the  ground  that  an  informal  donation  had  been  made  of  it 
to  the  vendor  by  an  ancestor,  to  whose  rights  plaintiff  has  succeeded.  He  cannot  insist 
on  the  error  of  law  by  which  he  gave  effect  to  an  informal  donation,  and  is  bound  to 
warrant  the  vendee's  title.     Smith  v.  Elliot,  9  R.  3. 

14.  When  a  will  is  declared  void,  as  one  by  public  act,  the  right  will  be  reserved  to 
show  its  validity  as  one  under  private  signature.  C.  C.  1583;  Succession  of  Sparks,  12 
R.35.    A/ro,  5),  No.  19. 

15.  Defects  of  form  only  will  not  render  an  act  null  in  cases  not  expressly  provided 
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for,  nor  within  the  legal  intendment  of  art.  12  C.  C,  as  fixed  by  the  jorispradence  whence 
it  was  derived.     &cU€  y.  Martin,  2  A.  667.    Evidence,  XXII.  (a),  No.  7. 

16.  Incapacities  and  defects  of  form  are  stricH  juris.  They  cannot  be  extended  from 
one  person  to  another,  nor  from  one  case  to  another,    lb, 

17.  A  nullity  of  form  may  be  cured  by  lapse  of  time,  or  voluntary  execution  or  rati* 
fication  by  the  heirs ;  and,  even  if  enforced,  leaves  them  under  a  natural  obligation  to 
execute  the  will.  C.  C.  3507,  1751 ;  3.  Evidence,  XIII.  (c).  No.  19.  Prksckip- 
TiON,  ILL  (g),  4),  No.  18. 

18.  The  heirs  may  annul  a  will  for  defects  of  form,  but  not  the  fisc     3. 

19.  When  a  preamble'  to  two  separate  wills,  following  it,  one  after  the  other,  in  the 
same  instrument,  blends  both  together  so  that  the  intentions  of  the  two  parties  cannot  be 
mistaken,  and  the  testator  disposes  of  no  other  property  than  certain  slaves,  to  whom  he 
bequeaths  their  freedom,  while  the  will  of  the  testatrix,  his  wife,  is  but  a  repetition  of  his 
own,  embracing  the  same  object,  and  in  words  almost  identical,  both  wills  will  be  void 
under  C.  C.  1565.     Oreline  v.  Haggerty,  12  A.  880. 

20.  Thus ;  the  preamble  of  an  instrument  recited,  that  the  parish  recorder,  at  the  re- 
quest of  a  testator  and  a  testatrix,  his  wife,  had  gone  to  their  dwelling  with  the  witnesses 
named,  to  receive  their  wills.  Then  followed  the  husband's  will,  in  a  form,  which  by  it- 
self would  have  been  perfect ;  afterwards  the  wife's,  which,  also,  by  itself  would  have 
been  perfecL  The  dispositions  of  both  wiUs  related  solely  to  the  enfranchisement  of 
certain  slaves.     Hdd,  that  the  instrument,  in  reality  but  one  connected  act,  is  void.    i& 

See  Infra,  (f),  Nos.  6, 12,  et  al. ;  VII.  Na  21. 

2)  Oloqraphie  Will, 

1.  The  attestation  of  subscribing  witnesses  does  not  mar  an  olographic  wilL  An&ttps 
V.  Andrews,  12  M.  713. 

2.  A  blind  person  may  make  an  olographic  will.  Such  natural  incapacities  are  not 
questions  of  law  but  matters  in  pays,  dependent  on  the  circumstances  of  each  case. 
StaU  V.  Martin,  2  A.  667. 

3.  When  an  olographic  will  contains  several  dispositions,  of  which  the  first  are  at  the 
same  time  dated  and  signed,  and  the  second  are  only  signed  and  not  dated,  but  the  dif- 
ferent clauses  are  congruous  and  continuous,  and  all  of  them  form  parts  of  a  last  will,  it 
will  be  presumed,  until  the  contrary  be  shown,  to  have  been  finished  at  one  time,  and 
will  be  maintained  in  all  its  parts.    Lagrave  v.  MerU,  5  A.  278. 

4.  An  instrument,  entirely  written,  signed,  and  dated  by  a  party,  directing  his  execa- 
tors,  a  certain  number  of  years  after  his  death,  to  pay  a  person  therein  named  a  specified 
sum  of  money,  is  a  valid  olographic  wiU.  Pevia  v.  New  Orleans,  13  A.  86.  Supra,  L 
(a).  No.  29. 

3)  Mystic  WiU. 

1.  A  mystic  will  is  not  valid,  if  the  superscription  do  not  show,  that  the  testator  de- 
clared, in  the  presence  of  the  witnesses,  that  it  was  signed  by  him,  and  written  by  him 
or  another  by  his  direction  ;  or  if  the  evidence  show,  that  such  declaration  was  not  made. 
Brautin  v.  Vassant,  5  M.  169 ;  Lewis  v.  Leuns,  5  L.  387.  [The  latter  case  erraneouAf 
uses  the  words  under  his  dictation.     O.  C.  p.  230,  art.  99 ;  C.  C.  1577.] 

2.  Where  the  superscription  on  the  envelope  does  not  state,  that  the  paper  containiog 
the  will  was  either  closed,  sealed,  or  presented  by  the  testatrix  to  the  nota^,  it  will  be 
null.     Stafford  v.  Villain,  10  L.  328. 

3.  Where  the  envelope  is  sealed  with  wafers,  and  the  witnesses  sign  their  names  across 
and  between  them,  so  that  the  envelope  cannot  be  opened  without  tearing  or  defacing 
the  names,  this  is  a  sufficient  sealing  and  closing.  C.  G.  1577,  1644;  Hart  v.  I%cn^ 
son,  15  L.  88. 

See  Evidence,  XV.  (a),  No.  5. 

4)  Nuncupative  Witt  ly  Public  Act. 

1.  Where  the  will  states,  that  ^'  the  testatrix  declared  and  dictated  it  to  the  notary,  and 
that  it  was  made  and  signed  by  her  and  the  witnesses  after  it  was  read,"  it  may  be  fiurly 
inferred,  that  the  witnesses  and  notary  were  all  present  during  the  dictation  ukl  execa- 
tion.     Pizerot  v.  MeuiUon,  8  M.  114. 

2.  The  will  must  be  written  by  the  notary  himself.     Shigkt  v.  Smithy  3  M.  167. 

3.  Where  two  witnesses  only  were  present  when  the  will  was  dictated,  and  a  third 
was  called  in  after  it  was  written,  it  is  invalid.  O.  C.  p.  228,  art  92 ;  C.  C.  1571 ;  /i.; 
MotUon  V.  Cameau,  5  A.  566 ;  Mathis  v.  Gerantz,  11  A.  3. 
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4  Where  a  notary  states  he  wrote  the  will  ^  without  turning  aside  to  other  acts,"  he 
need  not  add  ^  without  interruption."     Seghers  y.  Anthemany  1  N.  S.  73. 

5.  If  an  examination  of  the  whole  will  show,  that  it  was  read  to  the  testator  in  the 
presence  of  the  witnesses,  it  is  immaterial  in  what  words  the  idea  is  conveyed.  /6. ; 
FiM^taU  V.  FarstaU,  3  N.  S.  368. 

6.  The  Spanish  law  does  not  require  all  the  necessary  formalities  before  the  signature 
of  the  testator  and  witnesses  to  appear  on  the  face  of  the  will  to  have  been  complied  with. 
Feb-  p.  1,  ch.  1,  §  28,  No.  297 ;  Bonne  v.  Powers,  3  N.  S.  458. 

7.  The  testator's  declarations  need  not  be  taken  down  word  for  word;  a  trifling  varia- 
tion is  not  &tal.     HamiUon  v.  HamUion,  6  N.  S.  146. 

8.  The  clause,  declaratory  of  the  testator's  sanity  of  mind,  is  a  mere  formula,  and  not 
essential  to  a  will.    Jb. 

9.  The  omission  of  the  will  to  declare,  that  it  was  written  by  a  notary,  is  a  fatal  defect. 
Mime  V.  Pierre,  6  N.  S.  263. 

10.  A  will,  executed  in  the  presence  of  three  witnesses  only,  all  of  whom  do  not  reside 
ID  the  parish  where  it  was  made,  is  void ;  and  it  makes  no  difference,  that  the  testator's 
boose  was  near  the  boundary  of  the  parish,  and  that  the  witnesses  were  his  immediate 
neighbors.     SterUn  v.  GroSy  5  L.  105. 

11.  Where,  in  a  will  signed  by  only  three  witnesses,  the  notary  does  not  state,  that 
they  are  all  residents  of  the  parish,  parol  testimony  may  be  received  to  show  they  are 
not,  though  the  will  be  not  alleged  to  be  forged.     lb, 

12.  The  Spanish  law  requires  as  an  indispensable  solemnity,  that  the  will  be  signed 
by  the  testator  and  witnesses,  or  by  some  of  the  witnesses  for  him  or  them.  Feb.  p.  1, 
ch.  2,  §  1,  Nos.  10,  12 ;  Vtdal  v.  Duplantier,  7  L.  45. 

13.  Under  C.  G.  1571 ;  O.  C.  p.  228,  art.  92,  all  the  formalities  in  a  will  must  be 
complied  with,  without  interruption  and  turning  aside  to  other  acts ;  but  this  need  not 
be  staled  in  the  will.  It  is  for  the  party  attacking  it  to  show  they  have  not  been  so  ful- 
filled.    Featherstane  v.  Rohinsm,  7  L.  599 ;  KeUer  v.  Ms  Galop,  12  B.  639. 

14.  The  names  of  the  witnesses  need  not  be  inserted  in  the  caption  or  any  particular 
part  of  the  will ;  it  suffices  if  it  show  of  itself  that  they  were  present,  and  possessed  the 
legal  qoaliflcations.     Ohardon  v.  Bongue,  9  L.  469. 

15.  A  mere  suspension  of  the  proceedings  by  the  notary  for  one  or  two  hours,  in  con- 
sequence of  the  testator's  weakness  or  want  of  decision,  or  for  time  to  reflect,  when 
the  notary  and  witnesses  do  not  leave  the  room,  is  not  turning  .aside  to  other  matters  so 
as  to  vidate  the  will.     Ih,;  Laweon  v.  Lcnoson,  12  A.  604. 

16.  The  notary  must  not  interrogate  the  testator,  and  so  shape  his  inquiries,  while 
writing  the  will,  as  to  suggest  a  particular  disposition  of  property.     Ih, 

17.  The  notary  may  make  a  memorandum  of  the  dictations  of  the  testator,  and  write 
out  the  will  from  it ;  and  if  it  be  all  done  in  the  presence  of  the  witnesses,  and  without 
taming  aside  to  other  matters,  it  is  sufficient     Segur  v.  Segur,  12  L.  ^5. 

18.  The  will  must  be  dictated,  and  written  by  the  notary  as  dictated,  in  the  presence 
of  three  witnesses  residing  in  the  place,  and  then  read  to  the  testator  by  the  notary  in  the 
presence  of  all  the  witnesses.  Langhy  v.  LangUy,  12  L.  114 ;  AUoway  v.  Babineau,  8 
A.  469. 

19.  So,  where  one  of  the  witnesses  was  not  present  when  the  will  was  dictated,  but  it 
was  read  to  the  testator  by  the  notary  in  the  presence  of  all  the  witnesses,  and  they  all 
signed  with  the  testator  and  notary,  the  will  is  nulL     Ih. 

20.  The  notary's  declaration  in  a  will,  ^  that  it  was  written  and  dictated  by  the  testa- 
tor," may  as  well  precede  the  dispositions  as  follow  them  at  the  close  of  the  instrument ; 
either  is  sufficient.     Stafford  v.  Stafford,  12  L.  439. 

21.  It  suffices  for  the  will  to  be  signed  by  another  person  for  the  testator,  in  his  pres- 
ence, and  that  of  the  witnesses,  if  his  inability  to  sign  from  any  physical  cause,  as  debility, 
Ac^  be  declared ;  the  declaration  may  be  made  by  the  notary,  without  mention  of  a  dec- 
laration by  the  testator.     IK 

22.  A  will  dictated  in  Spanish,  but  written  in  English,  which  the  testator  did  not 
understand,  is  void.     GonzaUt  v.  Gonzales,  13  L.  106.     Infra,  5),  No.  21. 

23.  The  wiU  is  null  if  it  do  not  state,  that  it  was  dictated  by  the  testator  to  the  notary, 
and  written  by  him  as  dictated.     Verdun  v.  Verdun,  15  L.  28. 

24.  The  will  makes  full  proof  of  itself,  and  mu^t  show  on  its  face,  that  all  the  formali- 
ties required  have  been  complied  with.  C.  C.  1640 ;  16  L.  80 ;  12  R.  35;  7  A.  484 ; 
10  A.  212. 
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25.  Express  mention  must  be  made,  that  the  witnesses  reside  in  the  place  where  the 
will  was  executed.     C.  C.  1571 ;  lb  ;  Swift  v.  Swift,  9  A.  117. 

2G.  When  all  the  legal  requisi:es  do  not  appear  from  the  will  itself,  it  must  be  declared 
null,  because  no  omission  to  mention  them  can  be  supplied  by  testimony.  C.  C.  1588; 
lb. ;  Falkner  v.  Friend,  1  R.  48. 

27.  When  the  notary,  aAer  stating,  that  the  act  was  executed  by  him  as  dictated,  etc, 
adds :  *'  The  parties  dispense  with  the  certificate  required  by  3328  C.  C,  and  exonerate 
me  from  all  liability  on  account  of  its  non-production.  All  of  which  was  done  withoat 
interruption,  and  without  turning  aside  to  other  acts,"  etc.,  the  will  is  invalid.     Succession 

of  Dough,  5  R.  503. 

28.  The  stipulation,  exonerating  the  of&cer,  is  a  matter  inter  vivos,  foreign  to  disposi- 
tions mortis  causa,  having  nothing  to  do  with  the  formalities ;  and  its  introduction  is  a 
turning  aside  to  anot/ier  act,  and  an  interruption  of  the  formalities,  which  were,  conse- 
quently, not  fulfilled  at  one  time,  as  required  by  1571  C.  C.     /(. 

29.  The  will  must  expressly  state,  that  it  was  read  to  the  testatrix  in  the  presence  of 
the  necessary  witnesses.     C.  C.  1571-88;  Succession  of  Sparks,  12  R.  35. 

30.  So,  where  the  will  states:  ^^Que  la  testatrice  a  dicte  ses  demieres  vobntes  en  pre- 
sence de  [mentioning  three  witnesses]  ecrit  de  suite  par  moi,  le  ditjuge,  sans  interruption 
et  sans  divertir  a  d^autres  actes,  Alors  fai  lu  le  dit  acte  a  la  dite  testatrice ;  qui  a 
declare  qu'elle  le  eomprenoit,  et  qu^eUe  tapprouvoit.  Dont  acte  fait  en  presence  its 
temoins  susdits,"  etc.,  it  will  be  null.     Jb. 

31.  The  will  must  state,  that  it  was  read  to  the  testatrix  in  the  presence  of  the  neces- 
sary witnesses.  The  words  in  which  the  statement  is  made  are  immaterial,  provided 
they  leave  no  doubt  that  the  formality  was  complied  with.  lb.  37 ;  Graves  v.  Graves, 
10  A.  212. 

32.  The  fact,  that  a  will  was  executed  by  the  testator  under  a  name  assumed  for 
political  reasons,  and  by  which  he  had  been  known  for  many  years,  will  not  vitiate  the 
will,  where  the  circumstances  show,  that  the  name  was  not  used  in  fraudem  legis,  nor  to 
defeat  the  rights  of  his  legitimate  heirs.     Balol  v.  Morina,  12  R.  552. 

33.  Where  the  act  recites,  ^  that  this  last  will  was  dictated  by  the  testatrix  to  me,  the 
said  notary,  by  whom  it  was  written  as  dictated,  and  then  read  to  the  testatrix,  who  de- 
clared to  have  perfectly  understood  it,  and  to  persist  therein,  all  ot  which  wa^  done  in 
presence  of  the  said  witnesses,"  it  is  sufficient  proof,  that  the  will  was  read  to  the  testa- 
trix in  the  presence  of  the  witnesses,  that  it  was  dictated  by  her  at  the  time  it  purports 
to  have  been  signed,  written  as  dictated,  and  read  to  her  by  the  notary.  Keller  v.  Mc- 
Cahp,  12  R.  G39 ;  Succession  of  Rjvdreau,  10  A.  709. 

34.  It  is  no  objection  to  a  will  that  it  was  executed  on  Sunday,  and  not  at  the  notary's 
office.     lb, 

35.  A  will  concluded  thus :  *^  It  is  thus  that  this  wiU  has  been  dictated  to  mehj  A,and 
I,  the  said  notary,  have  written  t/ie  whole  in  my  own  hand,  such  as  it  has  been  dictated 
to  me  by  the  said  testator  in  the  presence  of  the  witnesses,  hereafter  named,"  etc.  Held, 
that  the  words,  ^in  the  presence  of  the  witnesses,"  etc.,  qualify  indiscriminately  the  whole 
clause,  the  dictation,  as  well  as  the  writing ;  and  that  the  will  is  valid.  Nelder  v.  MacarUf, 
7  A.  484. 

36.  A  clause,  by  which  a  testator  revokes  and  annuls  a  former  will,  \s^  a  testamentaiy 
disposition,  and  does  not  vitiate  the  will.  It  cannot  be  regarded  as  an  interpolation  of 
an  act  inter  vivos,  or  a  turning  aside  to  another  act.  G.  C.  1.683-4-5 ;  Succession  of 
Boudreau,  10  A.  709. 

37.  The  will  must  state,  that  it  was  dictated  by  the  testatrix  and  written  in  presence 
of  the  witnesses.     C.  C.  1571 ;   Christine  v.  Verbois,  11  A.  108. 

38.  The  will  must  expressly  mention,  that  it  was  read,  but  not  that  it  was  written,  in 
the  presence  of  the  witnesses ;  when  their  presence  at  the  dictation  may  be  reasonably 
inferred  from  various  expressions  in  the  will,  it  is  sufficient  Lawson  v.  LawsoUy  12  A. 
604. 

39.  So,  the  presence  of  the  witnesses  at  the  dictation  will  be  inferred,  when,  beside 
other  recitals,  the  will  concludes,  '*  thus  done  and  signed  in  the  presence  of  the  subscrib- 
ing witnesses."     Jb. 

40.  The  inference  of  their  presence,  like  an  express  mention,  may  be  rebutted  by 
parol  evidence ;  and  in  either  c-ase,  if  it  be  proved,  tliat  any  of  the  necessary  witnesses 
were  not  present  at  the  dictation,  the  will  is  null.     lb. 

41.  When  their  presence  is  fairly  deducible  irom  the  language  of  the  will,  the  burden 
of  proof  is  on  plamtiflT,  who  alleges  and  assumes  to  establish  the  contrary.     Ih. 
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42.  The  temporary  absence  of  a  witness  to  get  a  drink  of  water  in  a  passage  open  on 
the  room,  where  the  will  u  received,  will  not  vitiate  it,  when  no  part  thereof  is  written 
or  dictated  during  sach  absence.     lb. 

43.  Merrick,  C.  J.,  with  Cole,  J.,  concurring.  A  party,  who  attacks  a  will  for 
defects  of  form,  must  expressly  allege  the  informalities  on  which  he  relies.  lb.  Plkad- 
IKG,  V.  (a),  3),  p. 

44.  Thus;  no  objection  is  made,  in  this  ca$c,  that  the  will  was  not  received  in  the 
presence  of  the  witnesses,  the  only  allegation  being,  that  it  does  not  appear  on  its  face  to 
hare  been  dictated  in  their  presence  or  hearing.  So  that  the  will,  it  must  be  considered 
as  admitted,  was  received  in  the  presence  of  the  witnesses,  and  if  so,  they  must  have 
been  there  when  it  was  dictated,  for  the  dictation  is  a  part  of  the  act  of  receiving  the 
will.  lb,  et  Id.  \^AU  pleadings  should  be  trfie.  A  will  may  have  been  read,  and  so  par^ 
tidfy  received^  and  yet  not  dictated,  in  the  presence  of  the  witnesses.  Why  is  the  false 
denial  of  both  necessary  to  t/te  truthful  denial  of  one  J  or  how  is  the  specific  allegation  of 
one  defect  cm  admission  of  none  ?] 

See  Evidence,  XIII.  (c),  Nos.  7,  15.    Parent  and  Child,  IL  No.  6. 

5)  Nunevpative  Will  by  Private  Act. 

1.  It  is  sufficient  for  the  will  to  be  passed  in  the  presence  of  three  witnesses  residing 
where  it  is  received,  or  of  five  non-residents.     Fleckner  v.  Nelder,  12  M.  503. 

2.  The  names  of  the  witnesses  need  not  be  inserted  in  the  body  of  the  will.  Bouthemy 
v.  Dreux,  12  M.  689 ;  infra,  No.  15. 

8.  The  presentation  of  a  will  to  the  witnesses  need  not  be  manual ;  it  will  suffice,  if, 
after  it  has  been  read  to  the  testator  in  their  presence,  he  declare  to  them  that  it  contains 
his  h»t  will.     Jb. ;  Fathner  v.  Friend,  1  R.  48. 

4.  Though  three  witnesses  only  could  be  had  at  the  house  in  which,  and  at  the  instant 
when,  the  will  was  executed,  yet,  if  a  fourth  might  have  been  obtained  by  going  or  send- 
ing to  another  house,  not  very  distant,  and  no  necessity  existed  for  the  immediate  execu- 
tion of  the  will,  it  is  void.  The  law  is  the  same  under  both  the  new  and  old  code.  Fruge 
V.  La  Cam,  1  N.  S.  488 ;  Ratliffx.  RaXliff,  7  A.  1 17. 

5.  A  will  witnessed  at  intervals  of  time,  and  altered  between  the  first  and  last  attesta- 
tions, is  void.     Orane  v.  Marshal^  1  N.  S.  577. 

6.  So)  if  it  be  not  presented  to  the  witnesses  by  the  testator,  and  nothing  have  passed 
between  them  equivalent  to  a  presentation.     O.  C.  p.  228,  art.  96 ;  lb. 

7.  If  a  will  be  signed  in  the  presence  of  three  witnesses,  and  the  next  day  a  supple- 
ment be  made  to  the  original,  signed  by  the  testator  and  ^\q  witnesses,  the  first  proceed- 
mg  will  be  laid  out  of  view,  and  the  last  considered  as  legalizing  the  whole  instrument 
Gaude  ▼.  Baudoiu,  6  L.  726. 

8.  It  must  be  shown,  that  more  than  three  witnesses  could  not  be  had ;  if  it  appear 
that  a  greater  number  might  have  been  had  to  a  will  in  the  country,  it  will  be  void. 
Baillio  V.  Innis,  12  L.  483. 

9.  There  is  no  difference  between  a  will  made  in  town  and  in  the  country,  as  to  the 
Dumber  of  witnesses  required,  when  that  number  can  be  had.     lb. 

10.  An  act,  void  as  a  public,  may  be  valid  as  a  private,  will.  But  the  latter  must  be 
received  by  five  ivitnesses,  unless,  made  in  the  country,  more  than  three  cannot  be  pro- 
cured.    C.  C.  1574-5-6-83 ;  Verdun  v.  Verdun,  15  L.  28 ;   Graves  v.  Graves,  10  A.  212. 

11.  The  great  difference  between  a  public  and  private  will  is,  that  the  former  must 
make  full  proof  of  itself,  and  show  on  its  face,  that  all  the  legal  formalities  have  been 
complied  with,  while  the  latter  need  not  mention  their  fulfilment,  it  sufficing  to  prove, 
when  the  will  is  probated,  that  they  were  observed.  Falkner  v.  Friend,  1 11.  48 ;  Sophie 
V.  Duplessis,  2  A.  724 ;   Graves  v.  Graves,  10  A.  212. 

12.  Art.  1576  C.  C,  relative  to  the  number  of  witnesses  to  be  procured,  does  not  con- 
template a  physical  or  absolute  impossibility.  Beasonable  diligence  to  procure  the  wit- 
nesses is  all  that  is  required.     Maria  v.  Edwards,  1  R.  359. 

13.  IVhere  a  will  states,  that  it  was  dictated  by  the  testator  and  written  by  his  request, 
and  then  read  to  him  in  the  presence  of  the  witnesses,  but  does  not  state,  that  it  was  read 
by  him  to  them,  or  by  one  of  them  to  the  rest  in  his  presence ;  and  there  is  no  proof, 
that  it  was  so  read,  it  is  null.  AUter,  if  there  be  such  proof.  Succession  of  Key,  5  R. 
483 ;  Vernon  v.  Vernon,  6  A.  242 ;  Graves  v.  Graves,  10  A.  212. 

14.  The  only  requisites  to  this  will  are  prescribed  by  C.  C.  1574-5.  It  need  not  be 
dated,  nor  mention  the  place  of  its  execution ;  the  date  and  place  may  be  proved  at  the 
time  of  its  probate.     Sophie  y.  Vuplessis,  2  A.  724. 
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15.  Nor  need  it  state  the  names  or  residences  of  the  witnesses.    lb. 

16.  A  will,  made  in  the  country  in  the  presence  of  only  four  witnesses  residing  in  the 
place,  is  valid,  where,  from  the  violence  of  the  testator's  disease,  and  the  distance  at  which 
other  competent  witnesses  resided,  a  greater  number  could  not  be  procured.  &nrietU 
V.  Duplessis,  3  A.  658. 

17.  A  testatrix  commenced  dictating  her  will  to  one  of  the  witnesses  in  the  presence 
of  the  others  from  a  paper  in  her  hand,  which  she  had  caused  to  be  written.  A^erwards 
she  handed  the  paper  to  the  witness,  to  whom  she  was  dictating,  and  requested  him  to 
finish  copying  it  on  an  adjoining  gallery ;  while  executing  the  request,  the  other  witnesses 
were  on  the  gallery,  but  not  in  communication  with  him.  The  copy  being  finished,  the 
testatrix,  after  examining,  presented  it  to  the  witnesses,  declaring  it  to  be  her  will.  Eddy 
that  the  will  complied  with  C.  C.  1574 ;  the  first  part  with  the  first  paragraph,  because 
dictated  in,  the  second  part  with  the  second  paragraph,  because  written  out  of,  the  pres- 
ence of  the  witnesses;  and  that,  the  formalities  of  C.  C.  1575  being  complied  with, it 
was  valid.     Succession  o/JEubcmks,  9  A.  147. 

18.  A  will  written  by  one  of  the  witnesses,  at  the  dictation  of  another,  out  of  the  tes- 
tator's presence,  where  it  is  not  shown  that  the  latter  ever  declared  to  the  witnesses, 
that  the  paper,  signed  by  him  after  he  awoke  from  a  stupor,  contained  his  last  will,  is 
invalid.     C.  C.  1574;  J)e  Bardelaban  v.  Averret,  11  A.  636. 

19.  Where,  in  an  application  to  probate  a  will  as  one  by  public  act,  defendant,  misled 
by  its  form,  offers  no  evidence  to  sustain  it  as  a  private  will,  and,  in  an  action  to  annal 
it,  makes  a  like  omission,  because  not  notified  of  its  importance  by  plaintifiT's  pleadings 
vaguely  alleging  "  defects  on  the  face  of  the  will,"  defendant's  right  to  establish  it  as  a 
will  by  private  act  will  be  reserved.  Graves  v.  Graves^  10  A.  212;  Succession  of 
Sparks,  12  R.  35.     Supra,  1),  Nos.  4,  14.     Appeal,  IX.  (c),  No.  1. 

20.  A  will  must  be  the  utterance  of  the  testator  himself —  the  embodiment  of  his 
own  thoughts  and  wishes  ;  he  cannot  adopt  as  his  will  the  will  of  another.  When  art 
1574  G.  C.  speaks  of  a  will  the  testator  has  *'  caused  to  be  written,"  it  means,  that  he 
must  have  caused  it  to  be  written  under  bis  dictation  by  another.  C.  C.  1568.  The 
draftsman,  who  frames  the  will,  is  but  an  amanuensis,  who  transcribes  the  instructaons 
which  come  from  the  testator's  mouth.     Barddan  v.  Baron,  11  A.  676. 

21.  So,  a  will  dictated  in  French,  the  only  language  known  to  the  testatrix,  while 
English  is  the  only  language  known  to  the  witness,  by  whom  it  is  written  out  of  the 
presence  of  the  others,  is  invalid.  The  witness  could  not  have  written  the  will  under 
her  dictation,  in  the  sense  of  the  law.  One  person  at  least  must  —  more  may — hare 
intervened  between  the  maker  and  writer  of  the  will,  whose  complexion  would  vary  with 
the  honesty,  memory,  and  skill  of  the  interpreter.  lb.  Supra,  4),  No.  22;  hifra,  6), 
Nos.  2,  9. 

22.  It  seems,  that  a  will  is  invalid,  if  written  and  read  in  a  language  unknown  to  the 
testatrix ;  she  cannot  say  it  is  her  will.  Nor  would  a  translation  by  one  of  the  witnesses 
in  her  presence  cure  the  defect,  where  the  witness,  who  had  written  the  will,  and  had  no 
knowleidge  of  her  language,  is  thus  unable  to  say,  that  she  approved  what  he  had 
written.     lb. 

23.  The  cause  which  hinders  a  testator  from  signing  his  name,  when  he  knows  how 
to  sign,  must  be  a  physical,  and  not  a  mental,  cause,  such  as  delirium  or  insanity.  The 
existence  of  such  a  mental  cause,  at  the  time  of  reading,  incapacitates  the  testator  fiom 
completing  his  will.     C.  C.  1461,  1572-5-88 ;  Jackson  v.  Moore,  14  A.  213. 

24.  Where  a  will  is  made  in  the  second  of  the  two  forms  authorized  by  C.  C.  1574, 
the  testatrix  must  declare,  that  the  paper  she  presents  to  the  witnesses,  contains  her  last 
will.  So,  where  two  of  the  five  witnesses  did  not  hear  the  testatrix  utter  one  dLstinct 
word,  and  only  saw  her  nod  assent,  when  the  witness,  who  had  prepared  the  instrament, 
asked  her  if  it  were  her  will,  it  was  held  insufficient  Witnesses  might  as  well  be  ab- 
sent as  present,  when  the  proceedings  are  so  conducted  as  to  be  incomprehensible  to 
them.     Bdbineau  v.  Le  Bkinc,  14  A.  729. 

6)  Competency  of  Witneues, 

1.  A  foreigner  not  naturalized,  who,  residing  in  the  parish  with  the  intention  of  con- 
tinuing there  at  least  to  the  end  of  the  year,  has  been  some  years  in  the  United  States, 
and  has  no  other  domicil  in  the  state,  is  a  competent  witness.  Gaude  v.  Bandoin,  6 
L.  726. 

2.  A  will,  attested  by  a  witness,  who  does  not  understand  the  language  in  which  it  is 
♦  written,  is  void.     Hebert  v.  Bebert,  11  L.  364.     Supra,  5),  No.  21. 
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3.  Incompetencjof  witnesses  to  a  will  is  not  limited  to  the  classes  of  persons  enumer- 
ated in  art.  1584  C.  C.     lb. 

4.  Arts.  2260-1  C.  C.  do  not  apply  to  witnesses  to  a  will,  which  may  be  attested  and 
proved  bj  the  relations  and  connections  of  a  legatee :  e.  g.  his  grandfather  or  son-in- 
law.  C.  C.  1585  ;  Segur  v.  Segur,  12  L.  25 ;  Waters  v.  Petrovic,  19  L.  593  ;  Keller  v. 
McGalop,  12  R.  639. 

5.  Witnesses  to  a  will  by  public  act  must  possess  the  qualifications  specified  for  such 
will$,  and  for  notarial  acts  in  general ;  but  it  does  not  follow,  that  they  must  be  competent, 
as  judicial  witnesses,  in  any  controversy  growing  out  of  a  will.     lb, 

6.  As  a  general  rule,  all  persons  are  competent  witnesses,  unless  expressly  excluded. 
KtOer  V.  McCalop,  12  R.  639.     Evidence,  XVI.  (b),  1). 

7.  Where  no  allegation  of  deafness  is  alleged  as  a  ground  for  annulling  a  will,  the 
partial  deafness  of  one  of  the  witnesses  to  the  will  offered  as  a  witness  by  plaintiff,  when 
disclosed  on  cross-examination,  will  not  invalidate  it.     Major  v.  JEmeauft,  7  A.  51. 

8.  The  law  does  not  exclude,  as  witnesses  to  wills,  those  whose  organs  of  sight  and 
bearing  are  only  imperfect ;  an  infirmity  of  a  witness  in  this  respect  can  only  be  con- 
sidered as  operating  on  the  effect  of  his  testimony.     Jb, 

9.  A  will  by  public  act,  one  of  whose  attesting  witnesses  does  not  understand  the 
language  in  which  it  is  dictated  and  written,  is  null.  Nor  will  it  sufiice,  that  the  notary, 
and  testator,  afler  the  will  was  read,  explained  its  dispositions,  still  less  but  a  portion  of 
tbem,  to  the  witness.  The  instrument  must  be  the  repository  of  the  testator's  wishes, 
which  cannot  be  confided  to  the  memory  of  those  who  understood  them.  Non  constat, 
bat  that  some  disposition  or  condition,  dictated  by  the  testator,  was  omitted  by  the  no- 
tary.    Breaux  v.  GallusseauXj  14  A.  233.     Supra,  5),  No.  21. 

See  Supra,  4),  Nos.  10,  11,  25 ;  5),  Nos.  1,  12,  15,  16;  InfrOy  (e).  No.  15. 

(b)  Particular  and  Universal  Legacies,  and  Legacies  under  a  Universal  Title. 

1}  In  General, 

1.  By  the  Spanish  law,  donations  mortis  cansd  did  not  require  acceptance.  Fusdier 
V.  Masse,  4  L.  427. 

2.  Legatees  cannot  set  up  title,  under  an  anterior  sale  and  conveyance,  to  property 
which  is  expressly  declared  in  the  will  to  be  part  of  the  testator's  estate.  Grounx  y. 
Abat,  7  L.  33. 

3.  One  is  bound  by  his  acceptance  of  a  remunerative  legacy.  If  he  considered  him- 
self entitled  to  a  larger  sum  for  his  services,  he  should  have  renounced  the  legacy,  and 
chiimed  as  a  creditor.     Succession  of  QacvUu,  4  R.  397. 

4.  Where  a  legacy  results  from  the  testator's  ignorance  of  a  material  fact  and  in  error 
of  lawy  and  would,  if  carried  into  effect,  defeat  his  manifest  intention,  it  will  not  be  en- 
forced.    Armorer  v.  Chase,  9  A.  288. 

5.  Thus  ;  a  testator  from  error  of  law  thinking  himself  half,  when  in  fact  he  was  sole, 
owner  of  certain  property,  bequeathed  half  to  his  son,  expressing,  as  his  motive,  the  be- 
lief, that  his  wife  would  bequeath  the  other  half  to  their  daughter.  The  wife  died  in- 
testate. The  children,  reserving  their  right  to  attack  any  will  that  might  be  presented, 
divided  the  property  equally  between  them  in  accordance  with  the  testator's  intention. 
After  the  son's  death,  his  heirs  probated  the  will  and  claimed  its  execution.  Beld, 
that  the  son's  acts,  though  not  technically  ^recognitive  and  confirmatory,"  were  a 
voluntary  execution  of  the  will  and  a  waiver  of  his  rights,  which  could  not  be  revived 
by  his  heirs.     C.  C.  2252-4 ;  lb. 

2)  Different  Kinds,  Deacription,  and  Requisites  of  Legacies;  and  the  Interest  Passed, 

!•  The  legacy  of  a  debt  includes  that  of  the  interest  due.  Hepp  v.  Lafonta,  2  N.  S. 
446. 

2.  If,  before  the  testator's  death  and  after  the  legacy  of  a  note,  it  be  partially  paid, 
the  legatee  cannot  claim  its  full  amount.     Hepp  v.  Lafonta,  4  N.  S.  428. 

3.  A  legacy  of  five  hundred  dollars,  in  a  particular  drawer,  is  satisfied  by  paying  such 
sum  as  may  be  found  there,  though  less  in  amount  Catholic  Church  v.  MiUer,  5  N.  S. 
102. 

4.  Where  a  bequest  of  land  describes  it,  as  containing  ten  arpents  front  with  the  or- 
dinary depth,  to  be  laid  off  on  the  right  of  bayou  B,  descending  a  short  distance  below 
B'fl  line,  at  a  gully ;  and  there  is  a  gully  above,  but  none  below,  the  line,  the  line  will  be 
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taken  as  the  boundaiy.    The  donor*a  intention  cannot  be  defeated  bj  such  an  error. 
Brovm  v.  Franttim^  6  L.  44. 

5.  The  right  of  each  of  two  purchasers  of  the  same  land  from  the  same  vendor,  the 
title  of  either  of  whom  requires  for  its  validity,  as  to  third  pei'SQns,  onlj  due  registry  be- 
fore the  other,  is  a  subject  of  sale  or  legacy.     lb. 

6.  A  and  B  agreed  verbally,  that  one  might  sell  any  part  of  the  other's  land,  the  latter 
being  bound  to  approve  the  location.  A  sold  a  certain  quantity  of  B's  land ;  held;  B 
may  bequeath  the  same  quantity  of  A's.     lb, 

7.  Where  heirs  acquire  a  title  as  such  under  a  right,  which,  existing  in  their  ancestor 
at  the  time  of  his  death,  he  had  bequeathed,  such  title  enures  to  the  legatee's  beaefit. 
lb.     Sale,  I.  (c),  No.  1. 

8.  Where  a  testator,  having  no  forced  heirs,  wills  to  his  wife  and  two  sisters  each  one- 
third  of  his  whole  estate,  they  will  be  considered  as  universal  legatees,  succeeding  to  the 
whole  estate  which  he  possf^essed,  not  merely  at  the  time  of  the  will,  but  at  that  of  bis 
death.     The  rules  for  interpreting  legacies  are  inapplicable  to  such  a  case.     Shane  v. 
Withers,  8  L.  489.     Infra,  (d),  Nos.  20, 39,  42. 

9.  The  legacy  of  a  fifth  of  an  estate  to  one  of  two  children,  the  testator's  instituted 
heirs,  between  whom  the  balance  is  equally  divided,  is  regarded,  not  as  a  simple  legacy 
to  such  heir,  but  an  increase  of  his  portion  —  the  mejora  of  the  Spanish  law.  Lafon  v. 
White,  8  L.  497. 

10.  The  bequest  of  a  sum  of  money  for  a  specified  purpose  is  a  particular  legacy. 
Succession  of  Milne,  2  R.  382. 

11.  Where  a  testator,  dying  without  legitimate  descendants,  provides  as  follows: 
^  J'institue  pour  ma  legatccire  unique  et  universelle,  ma  sceur  A,  lui  donnant  et  lui  2e- 
guant  a  ce  titre  la  generalite  des  biens  que  je  delaisserai  a  mon  dices ; "  she  is  insti- 
tuted his  universal  heir,  entitled,  at  his  death,  to  the  whole  estate,  of  whose  effects  slie  \s 
then  seized  of  right  without  being  bound  to  demand  delivery  thereof.  C.  C.  lo99, 1602; 
P»'evost  V.  Martel,  10  R.  512. 

12.  When,  after  particular  legacies  and  one  under  a  universal  title,  a  testator  be- 
queaths the  rest  of  his  estate  equally  to  certain  legatees,  they  are  not  universal  legatee^, 
but  legatees  under  a  universal  title.  C.  C.  1599,  1604 ;  Compton  v.  Prescott^  12  R  56; 
Deshotels  v.  Soileau,  14  A.  745.     Infra,  (c),  1),  Nos.  9,  23. 

13.  There  may  be  cases  in  which  the  legatee  of  the  remainder  of  an  estate  may  claim 
as  a  universal  legatee.     Compton  v.  Prescott,  12  R.  56. 

14.  A  legatee  of  the  usufruct  of  the  only  immovable  property  of  a  succession,  though 
under  a  particular  title,  is  a  universal  legatee  of  the  usufruct,  and  his  obligations  in  re> 
gard  to  debts,  to  which  the  immovable  is  to  contribute,  must  be  governed  by  the  rules 
relating  to  legatees  under  a  universal  title.     Succession  of  Sinnott,  3  A.  175. 

15.  Legatees  under  a  particular  title  are  not  heirs.     Lacey  v.  Newport,  3  A.  226. 

16.  The  legatee  of  the  residue  of  an  estate,  after  payment  of  a  particular  legacy,  is 
entitled,  as  universal  legatee,  to  possession  of  the  estate,  where  there  are  no  forced  heirs. 
C.  C.  1600-2  ;  Succession  of  Fisk,  3  A.  705. 

17.  Where  property  is  lefl  to  the  widow  and  children  during  her  life,  unless  she 
change  her  situation,  a  child,  so  long  as  the  will  is  not  set  aside,  cannot  claim  the  reve- 
nues before  the  mothei-'s  marriage.     Succession  ofJordg,  5  A.  37. 

18.  AVhere  a  testator  institutes  heirs,  in  general  terms,  and  directs  that  they  should 
receive  ten  per  cent,  interest  on  a  certain  debt  due  him,  his  only  property  at  the  date  of 
the  will,  such  direction  cannot  control  the  general  institution,  and  they  will  be  entitled  to 
any  property  he  may  subsequently  acquire.     Shaw  v.  York,  5  A.  146. 

19.  A  recommendation  in  a  will  '^  to  give  from  time  to  time  some  little  assistance  to 
A,"  is  not  a  legacy,  for  want  of  certainty ;  nor  can  A  claim  alimony  fixim  the  estate. 
Succession  of  Trouard,  5  A.  390.     Infra,  (d).  No.  23. 

^  20.  The  bequest  of  the  interest  of  a  fund  in  perpetuity,  when  the  naked  propertj  is 
given  to  no  one  in  express  terms,  is  a  bequest  of  the  fund  itself;  and  so  valid.  Peale  r. 
White,  7  A.  449  ;  Amauld  v.  Delachaise,  4  A.  109. 

21.  A  legacy  of  **  three  arpents  front  of  my  land  to  be  taken  from  the  line  of  the 
plantation  of  A,  with  the  whole  depth,"  being  the  bequest  of  a  distinct  object,  is  a  par- 
ticular legacy.     Cecils  v.  Lacoste,  8  A.  142. 
For  the  interest  passed  by  a  legacy,  see,  more  particularly.  Infra,  (d). 


DONATIONS,  VL  (b),  8).  439 

3)  Payment  of  Legacies;  Charges  Thereon;  and  Dehts, 

1.  Debts  must  be  paid  before  legacies ;  non  sunt  bona  nrsi  deducto  (Bre  alieno;  but 
the  legatee  of  an  estate,  not  shown  to  be  insolvent,  cannot  be  forced  to  refund  to  pay  a 
debt,  not  established  contradictorily  with  the  representatives  of  the  succession.  White  v. 
Hepp,  6  M.  704.    Succession,  VIII.  (e),  2),  a,  No.  8. 

2.  Executors,  who  reside  abroad,  cannot  compel  legatees  of  property  in  this  state  to 
sue  them  abroad.    Hepp  v.  Lafonta^  2  N.  S.  446. 

3.  No  part  of  the  succession  funds  should  be  applied  to  di.<charge  legacies,  until  cred- 
itors be  satisfied.  Nemo  UberaUs  nisi  liheratus,  Lafon  v.  Lafon^  3  N.  S.  707  ;  Succes^ 
d(m  ofPortery  5  R.  96. 

4.  Legatees  have  a  direct  action  for  their  legacies  against  the  heirs,  to  whom  the  ex- 
ecutors have  surrendered  the  estate.    Andersati  v.  Anderson^  10  L.  35. 

5.  The  universal  legatee  is  bound  to  discharge  the  particular  legacies,  and  can  claim 
only  the  residuum  after  payment  of  legacies  and  debts.  C.  C.  1604-6;  Sarce  v.  Dun^ 
eyer^  11  L.  223;  Successi(m  of  Langley^  5  A.  199.  Prescription,  II.  (b),  1),  b, 
No.  28. 

6.  The  nniversal  legatee  is  only  bound  to  demand  delivery  from  the  forced  heirs,  and, 
if  there  be  none,  he  is  seized  of  right  of  the  estate,  and  need  not  demand  its  delivery. 
C.  C  1600-2 ;  Fowler  v.  Boyd,  15  L.  562. 

7.  A  particular  legacy  is  to  be  discharged  before  all  others.  C.  C.  1627.  It  is  a 
charge  on  the  whole  estate,  and  in  default  of  funds  must  be  paid,  so  long  as  the  estate 
is  administered  by  the  executors,  indifferently  out  of  the  personal  and  real  estate,  and, 
when  the  heir  claims  possession,  becomes  his  personal  debt.  C.  C.  1661-2-3-4 ;  Duke 
of  Richmond  v.  Milne,  17  L.  312. 

8.  Interest  on  such  legacies  is  due  from  the  demand,  and,  being  a  legal  consequence 
of  the  debt,  allowed  though  not  claimed  in  the  petition.     lb. 

9.  Such  legacies  are  to  be  paid,  as  if  debts,  though  they  exhaust  the  whole  succession, 
or  all  that  remains  after  payment  of  debts,  and  the  contribution  for  the  legitimate  por- 
tions where  there  are  forced  heirs.     Succession  of  Milne,  2  R.  382. 

10.  Universal  legatees  are  bound  personally,  not  only  for  the  debts  and  charges,  but 
all  the  legacies,  unless  in  case  of  reduction..    C.  C.  1603 ;  Ibi 

11.  As  to  creditors,  the  assets  mu^t  be  administered  and  the  debts  paid  according  to 
the  kw  of  the  country  where  the  administrator  or  executor  acts,  and  from  which  he  de- 
rives his  authority  to  collect  the  assets.  Nor  can  the  will  force  them  to  seek  payment 
elsewhere.  Otherwise,  as  to  legatees,  who,  having  no  claims  but  such  as  the  testator 
pleased  to  give  them,  must  take  their  legacies,  if  at  all,  cum  onere*  Succession  ofMixry^ 
2  R.  438. 

12.  Legatees  of  the  husband  or  wife  have  i\|0  claim  against  the  community  until  all 
the  debts  be  paid.    Preston  v.  Humphreys,  5  R.  299. 

13.  Creditors  cannot  compel  a  contribution  by  legatees  out  of  the  property  received  by 
them,  without  showing  that  the  assets  are  exhausted.     Driocourt  v.  Jacobs,  1  A,  214. 

14.  Where  a  dative  executor  has  the  seizin,  a  movable  legacy  under  a  particular 
title  must  be  demanded  of  him.     C.  C.  1623-4 ;  Succession  of  D'Aunoy,  3  A.  36. 

15.  Where  the  only  immovable  property  of  a  succession,  the  usufruct  of  which  is  be- 
queathed, has  been  mortgaged  by  the  testator,  even  if  the  devise  of  the  usufruct  be  a 
fipedad  legjBLcy,  the  heir  is  not  bound,  unless  expressly  ordered  by  the  will,  to  discharge 
the  mortgage.     C.  C.  1631 ;  Succession  of  Sinnoit,  3  A,  175, 

16*  Where  a  trustee,  ordered  to  invest  a  legacy  of  money  for  the  legatee,  buys  snc- 
cession  property,  and,  giving  the  executor  for  the  price  a  receipt  for  the  legacy,  fails  to 
invest  it  and  becomes  insolvent,  the  legatee  will  have  no  mortgage  on  the  property  so 
bought,  but  only  an  ordinary  claim  against  the  trustee,  and  none  against  the  heirs,  who 
are  not  liable  tor  his  acts,  and  to  whom,  having  discharged  the  legacy  as  far  as  they 
eould,  C.  C.  1626  is  inapplicable.     Carraby  v.  Creditors,  3  A.  491. 

17.  A  testator  directed  money  to  be  invested  and  the  interest  to  be  paid  to  a  legatee 
until  her  death,  when  it  was  to  revert  to  his  estate.  The  amount  was  not  invested,  but 
retained  by  the  executor,  who  paid  the  legatee  the  interest  until  her  death.  Held,  that 
the  SQCcesaion  of  the  residuary  legatee,  who  had  bequeathed  the  legacy  to  plaintiff,  was 
not  liable  for  the  amount  to  the  latter,  whoso  only  recourse  is  against  the  party  retain- 
ing it.     DorseU  v.  Lambeth,  3  A.  711. 

18.  A  universal  legatee  is  only  liable  for  his  virile  share  of  the  testator's  debts.  Praii 
T.  Wafer,  4  A.  542.    Infra,  (d).  No.  8. 

19.  Liegatees  uader  ^  particular  title  are  not  liabla  for  debts  and  chargei^  unless  made 
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BO  expressly  by  the  will.     C.  C.  1379-80-93 ;  Succession  ofLanffley,  5  A.  199.    Pre- 
scription, II.  (b),  1),  B,  No.  29. 

20.  A  legatee,  who  retains  the  legacy  of  her  own  authority,  before  the  will  is  pro- 
bated, is  bound  to  restore  the  fruits  received  by  her.  C.  C.  1622  ;  Marcos  t.  Barca$j  5 
A.  265 ;  Landry  v.  Duaran,  lb.  612. 

21.  Interest  on  a  legacy,  thoujsh  never  invested,  will  be  due  from  the  testator's  death, 
when  so  ordered  by  the  will.     Mourain  v.  Poydras^  6  A.  151. 

22.  An  executrix  with  seizin  is  not  bound  to  demand  from  the  heirs  deliverj  of  a 
particular  legacy,  which  she  will  be  considered  as  having  possessed  in  her  own  right 
from  the  time  she  qualified,  and  for  the  use  of  which,  for  the  interests  of  the  soccessioo, 
siie  will  be  entitled  to  charge.     Succession  of  Boone,  7  A.  127.     Persons. 

23.  Special  legacies  are  not  to  be  paid  out  of  the  legitime  ;  art.  1703  C.  0.  is  express, 
that  no  conditions  can  be  imposed  on  the  legitimate  portion  of  the  forced  heirs.  Bat  an 
amount,  given  to  the  surviving  widow  in  lieu  and  compromise  of  her  share  in  the  com- 
munity and  other  rights  on  the  estate  of  the  testator,  her  husband,  must  be  deducted  oat 
of  the  general  estate,  as  a  claim  against  it,  and  not  out  of  the  disposable  portion.  Pres- 
ton, J.,  dissenting  in  Succession  of  Franklin^  7  A.  395. 

24.  A  usufructuary  under  a  particular  title  is  not  bound  to  discharge  the  debts  for 
which  the  property  bequeathed  is  mortgaged.  C.  C.  575 ;  CeciU  v.  LacosU,  8  A. 
142. 

25.  Property  was  bequeathed  to  the  cities  of  New  Orleans  and  Baltimore,  as  univer- 
sal  legatees,  subject  to  an  annuity  of  the  eighth  of  the  net  yearly  revenue  of  the  rents  of 
the  whole  estate  in  favor  of  plaintifiT,  a  legal  corporation  when  the  succession  was  opened; 
and  it  was  to  invest  the  legacy  in  real  estate  to  remain  inalienable.  Oommissioners,  annu- 
ally elected  by  the  cities,  and  having  forever  the  seizin  and  management  of  the  socce^r 
sion,  were  annually  to  set  apart  and  deposit  in  bank  plaintiff's  portion,  until  it  reached  a 
fixed  sum,  when  the  annuity  was  to  cease.  Plaintiff  was  authorized  from  time  to  time 
to  make  purchases  with  the  sanction  of  the  mayor  and  aldermen  of  New  Orleans,  vho 
were  to  be  parties  to  the  deeds,  and  to  whom,  with  plaintiff,  the  requisite  sums  were  to 
be  paid  by  the  commissioners.  After  several  years,  pending  a  partition  suit  between  the 
cities  in  possession  as  absolute  owners,  plaintiff  sued  them  for  the  fixed  sum  at  which  the 
annuity  was  to  cease.  Held,  that  plaintiff  must  have  unconditional  judgment  for  its  po^ 
tion  of  the  revenues  already  accrued,  and  for  the  rest  of  its  legacy  be  nonsuited.  Or- 
phan Society  v.  New  Orleans,  12  A.  62. 

26.  As  the  revenues  accrued  can  alone  be  ascertained,  plaintiff's  legal  claim  to  a 
present  judgment  on  past  facts  only  can  be  considered ;  its  rights,  dependent  on  facts 
which  the  Future  is  to  develop,  must  be  lefl  to  the  future.     lb, 

27.  t>efendant8'  present  liability  for  instalments  past  due  cannot  be  affected  bj  the 
partition  suit,  whatever  its  result.  How  it  may  affect  their  future  rights  and  obligations 
in  paying  the  annuity,  it  is  idle  to  speculate.     Jb, 

28.  The  direction  to  the  city  of  New  Orleans  to  assist  in  the  investments  is  but  a 
matter  of  form,  clothing  it  with  no  interest  in  the  bequest,  of  which  plaintiff  is  the  tine 
and  sole  beneficiary.     Jb. 

29.  The  mode  of  investment  cannot  defeat  the  bequest.  The  sanction  of  the  dtj  is 
bat  a  recommendation ;  or,  if  mandatory  and  a  charge  on  the  legacy,  must,  as  contrary 
to  law,  be  expunged.  C.  C.  1506.  The  city  cannot  be  forced  to  join  in  purchases  in 
which  it  is  without  interest     lb, 

30.  The  appointment  of  commissioners,  which,  though  not  illegal,  the  cities  were  not 
bound  to  make,  cannot,  as  their  voluntary  act,  release  them  from  the  payment  of  the 
annuity  out  of  property  they  hold  as  absolute  owners  subject  to  such  payment.    A 

31.  If  it  be  the  commissioners*  duty  to  deposit  the  money  in  bank,  they  shoaldbe 
compelled  to  do  so  by  defendants,  whose  agents  they  are ;  and  they  may  be  left  out  of 
view  when  their  principals  are  themselves  before  the  court.     lb, 

32.  The  testator  intended  the  money  to  remain  on  deposit  until  required  for  invest- 
ment, and  not  until  the  whole  fund  had  accumulated ;  and  plaintiff  may  exact  annoal 
payments.     lb, 

83.  The  commissioners  deriving  their  powers,  not  from  the  will,  but  the  cities,  whose 
agents  alone  they  are,  and  whose  instructions  they  must  obey,  cannot  stand  in  judgment 
for  them  without  their  authority  ;  and,  when  that  is  not  shown,  an  action  against  the 
commissioners  alone  will  be  dismissed.  New  Orleans  v.  McDonoghj  12  A.  240.  Sii^<i% 
III.  (c),  No.  50. 

84.  Where  a.  testator  diaposes  only  of  property  owned  at  the  date  of  hia  wiU^  and  not 
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thaf  sabseqaentlj  acquired,  his  separate  debts  (the  community  debts  being  paid  out  of 
the  community  property)  must  be  satisfied  from  the  latter,  or  his  property  not  embraced 
ID  the  will  rather  than  that  bequeathed  to  the  particular  legatees.  Lawson  v.  Lawson^ 
12  A.  604. 

35.  A  will  making  a  special  legacy  of  real  estate  to  establi<«h  a  school  by  A,  but  not 
disposing  of  the  revenues  before  that  time,  they  were  received  by  defendant,  the  univer- 
sal legatee  and  executor  with  seizin.  Some  years  after  the  succession  was  opened,  he 
devoted  the  property  to  its  charitable  destination  by  ceding  it  to  a  society  at  A's  request, 
the  latter  declaring,  that,  until  then,  he  had  been  unable  to  fulfil  the  trust.  Held,  that 
defendant,  never  in  default  for  not  delivering  the  legacy,  was  not  liable  for  the  rev- 
enues before  the  cession.     C.  C.  1619  ;  Succession  of  Fletclier,  13  A.  29. 

36.  Interest  is  only  due  on  particular  legficies  before  a  suit  therefor  [or  demand 
thereof"]  in  the  two  cases  of  C.  C.  1624.     lb.  ;  Pena  v.  New  Orleans^  13  A.  86. 

37.  The  acceptance  of  a  legacy,  burdened  with  a  modus  or  lawful  charge,  is  itself  a 
eontract  on  the  part  of  the  person  accepting,  obliging  him,  impliedly  at  least,  to  acquit 
the  charge.  C.  C.  1602-6-26-96,1751,  No.  4,  1752;  Groves  v.  Nutt,  13  A.  117. 
hfra,  (t ),  No.  24. 

38.  An  estate  was  bequeathed  to  two  cities,  to  remain  forever  undivided,  subject  to 
the  payment  of  a  certain  portion  of  the  net  yearly  revenue  to  two  societies ;  to  one,  for 
forty  years ;  to  the  other,  until  it  had  received  a  fixed  sum.  Held^  that  the  annuities, 
con^titating  a  personal  charge  only  on  the  cities,  which  were  sole  legatees  of  the  prop- 
erty free  from  any  real  right  in  favor  of  the  societies,  were  not  usufructs,  nor  quasi  usu- 
fructs, except  as  to  their  duration,  limited,  under  C.  C.  607,  to  thirty  years ;  that  the 
law  of  rente  fonciere  and  constituted  annuities  >vas  inapplicable  ;  that  the  cities  might, 
five  years  after  the  testator's  death,  divide  the  estate ;  and  that  the  societies  were  en- 
titled to  the  present  value  of  the  annuities,  estimated  on  the  basis  of  the  highest  rate  of 
conventional  interest.  C.  C.  601-2 ;  New  Orleans  v.  BaUimore^  13  A.  162.  Supra, 
III.  (c).  No.  31.     Partition,  II.  No.  13. 

39.  Mkrrick,  C.  J.,  with  Cole,  J.,  in  part  dissenting.  The  partition  cannot  defeat 
the  legacies  to  the  societies,  which,  so  far  as  legal,  whether  q^iasi  usufructs  or  annuities, 
the  cities,  whose  position  is  not  better  than  that  of  mortgagors,  by  accepting  bequests 
charged  therewith,  are  bound  to  pay ;  an  obligation,  which  a  partition  or  sale  of  the 
property  cannot  release,  and  to  enforce  which  the  societies  have,  perhaps,  a  mortgage. 
C.  C.  1603-6-26,  1751  ;  D.  30  L.  120  1 ;  33  L.  2  T.  88  1 ;  A 

40.  A  legacy  of  revenues,  though  by  C.  C.  602  a  kind  of  usufruct,  is  not  such  in  all 
respects ;  the  legatee  cannot  claim  possession,  nor,  if  the  property  be  sold,  the  actual 
revenues,  but  only  an  equal  amount  of  the  same  kind.  When  made  to  a  corporation, 
its  duration,  like  that  of  the  rente  fonciere^  is  thirty  years.  C.  C.  607,  2759-67  ;  D.  7 
L.  1  T.  58  1.  §  1 ;  33  L.  2  T.  22  1 ;  lb.  et  Id. 

41.  The  law  prescribing  no  rate  of  interest  for  estimating  the  present  value  of  the 
annuities,  though  a  legal  rate,  where  none  is  stipulated,  be  prescribed  for  all  contracts, 
and  though  money  be  worth  the  highest  conventional  rate,  which  is  also  that  fixed  by 
lair  in  cases  of  partition,  C.  C.  1264;  act  28  April,  1853,  No.  190,  yet  the  intermediate 
rate  of  six  per  cent,  seems  more  just.  That  is  the  rote  for  redeeming  a  rente  fonciere  to 
which  the  bequest  is  analogous.  0.  C.  1626,  2755-60-1-2  ;  the  investment,  as  it  now 
stands,  is  safe ;  and  the  standard,  taken  to  fix  the  revenues  of  the  cities,  should  be  fol- 
lowed to  fix  the  present  value  of  the  annuities,     lb.  et  Id. 

42.  The  executor  without  seizin  is  not  the  debtor  of  the  legacy ;  his  duty  is  to  render 
an  account.  O.  C.  p.  238,  art.  140;  p.  240,  arts.  142,  148 ;  C.  C.  1623;  Deranco  v. 
Montgomery^  13  A.  513.     Prescription,  V.  (b).  No.  15. 

See  £yiDENCE,  XII.  ( j),  1),  No.  27.  Partition,  II.  No.  18.   Succession,  VIII.  (f). 

(e)  Bevocation  and  Caducity  of  Testamentary  Dispositions;  and  Accretion, 

I)  In  General. 

1.  Bj  the  law  of  Spain,  a  legacy  to  a  slave  enured  to  the  benefit  of  the  owner.  Val' 
sain  V.  Clouiier,  3  L.  177. 

2.  A  legatee  does  not  forfeit  a  legacy  of  the  interest  on  certain  funds,  by  neglecting  to 
iDvest  them  as  directed  by  the  will.     Gainne  v.  Hepp,  4  L.  246. 

3.  Where,  aAer  the  wife  bequeaths  her  interest  in  property  of  the  community,  but  be- 
fi>re  its  diatolution  by  her  death,  the  husband  sella  it  to  the  devisee,  the  devise,  having  do 
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effect  until  her  death,  is  at  an  end.     Had  there  been  no  sale,  the  devisee,  after  the  com- 
munity was  settled,  might  have  claimed  under  the  will.    Preston  v.  Humphreys,  5  R.  299. 

4.  A  legacy  over  after  the  death  of  another,  if  the  latter  survive,  is  without  eflfecL 
C.  C.  1691  ;  Mis/ton  v.  Bein,  7  R.  146. 

5.  A  particular  legatee  cannot  controvert  the  right  of  the  legal  heirs  to  attack  bis 
legacy,  though  executed  by  the  instituted  heir.  The  latter's  refusal  to  contest  it  cannot 
render  it  valid ;  and  if  he  be  unwilling  to  accept,  and  the  particular  legatee  cannot,  the 
legacy,  being  undisposed  of,  devolves,  C.  C.  1-702,  on  the  legal  heirs.  Prevost  v.  Mofid, 
10  R.  512. 

6.  Except  in  case  of  accretion  from  joint  legacies  under  C.  C.  1700-1,  the  legal  heirs 
will  inherit  only  the  property  undisposed  of,  either  because  not  bequeathed,  or  because 
the  heir  or  legatee  is  unable  or  unwilling  to  accept.     C.  C.  1702  ;  lb. 

7.  Legatees  by  a  universal  or  particular  title  benefit  by  the  failure  of  particular  lega- 
cies they  are  bound  to  discharge ;  and  a  univer;<al  legatee,  when  he  concurs  with  a  forced 
heir,  and,  afortioH,  when  he  does  not,  must  discharge  all  legacies,  except  in  case  of  re- 
duction.    C.  C.  1603-U7;  Ih, 

8.  Where  a  testator,  leaving  no  legitimate  descendants,  but  brothers  and  sister*,  insti- 
tutes one  of  them  his  universal  heir,  the  latter,  to  the  exclusion  of  the  others,  will  beoe- 
fit  by  the  failure  or  reduction  of  particular  legacies.     lb. 

9.  Legatees  under  a  universal  title,  not  bound  by  the  will  to  discharge  particular  leg- 
acies, cannot  benefit  by  their  failure  or  reduction.  C.  C.  1697.  And-the  legacies,  laps^ 
or  reduced,  must,  as  portions  of  the  estate  undii^sed  of,  devolve,  C.  C.  1702,  on  the  legal 
heirs.  Campion  v.  Prescott,  12  R.  56 ;  Deskotels  v.  SoileaUy  14  A.  745.  SucCKSSiox, 
V.  (c),  2),  No.  38. 

10.  A  provision,  that  certain  slaves  shall  be  emancipated  and  transported  to  Africa, 
is  not  vitiated  by  a  subsequent  and  illegal  condition,  that,  if  they  return  to  the  state, 
they  shall  again  become  slaves.  Bost  v.  Hendersonj  12  R.  549.  Slaves,  II.  Nob.  12, 
et  seq. 

11.  Where  ten  slaves  are  to  be  drawn  by  lot  out  of  the  testator's  estate,  and  trans- 
ported to  Africa,  if  willing  to  go,  and  one  of  them  so  drawn,  being  under  eleven  years  of 
age,  cannot  give  his  consent,  the  will  cannot  be  carried  into  effect  as  to  him.    lb. 

12.  Where  a  bequest  of  the  usufruct  of  slaves  directs  or  presuppo:^s  their  employ- 
ment on  a  certain  estate,  but  does  not  impose  it  as  a  condition,  and  their  employment,  as 
directed,  becomes,  from  circumstances  subsequent  to  the  testator's  death,  impossible,  or 
so  onerous  and  inconvenient  that  its  exaction  would  be  unreasonable,  this  will  not  defeat 
the  usufruct,  nor  deprive  the  usufructuary  of  the  ordinary  services  of  the  slaves  else- 
where.    Girard  v.  New  Orleans,  2  A.  897. 

13.  Where  a  testator  directs  the  purchase  of  certain  property,  reserving  a  fund  for 
the  purpose,  the  executors,  on  the  owner's  refusal  to  sell,  must  distribute  the  fund  so  re- 
ser^'ed.    Henderson  v.  Rosl,  5  A.  441. 

14.  Where  one  legacy  is  so  interwoven  with  another  as  to  be  dependent  on  it  and 
legally  indivisible,  and  it  cannot  be  gathered  from  the  will  itself,  that  the  testator  would 
have  made  the  first,  if  he  had  known  the  impossibility  of  the  second,  the  nullity  of  the 
one  carries  with  it  the  nullity  of  the  other,    lb. 

15.  The  legal  heirs  have  no  interest  to  contest  particular  legacies,  which,  if  they  fail, 
enure  to  the  universal  legatee.  C.  C.  1697 ;  Major  v.  EsneauU^  7  A.  51.  Pleadino, 
L  (h),  Nos.  11,  12. 

16.  Where  a  husband  bequeaths  a  usufruct  and  annuity  to  his  wife  during  her  widow- 
hood, and,  after  her  marriage,  the  executor  and  tutor  of  the  heirs  leaves  the  property  in 
her  possession,  and  she  uses  it  in  good  faith,  the  arrangement  being  beneficial,  if  not  in- 
dispensable, to  the  community  interests,  she  will  not  be  liable  for  the  annuity  and  value 
of  the  usufruct  before  their  revocation  is  exacted.     Grover  v.  Clarkej  7  A.  175. 

17.  An  heir  cannot  contest  a  legacy,  afler  payment  of  which  there  remains  hb  full  in- 
terest in  the  succession.    Adams  v.  BotUk,  8  A.  121. 

18.  A  testator  bequeathed  a  small  annuity  to  his  concubine  and  a  large  sum  to  her 
minor  child,  the  interest  thereon  from  the  testator's  death  being  payable  annually,  and 
the  principal  at  his  majority.  Before  then  the  child  died.  Held,  that  the  gift  was  abso- 
lute, the  term  of  payment  being  fixed  at  the  majority  of  the  child,  in  whom  was  vested 
a  transmissible  right,  and  did  not  fall  to  the  residuary  legatee,  but  passed  to  the  mother, 
who  was  entitled  to  the  annual  interest.  Parum  legatam  est,  quia  non  conditioner  sed 
mord  suspenditur  ;  non  potest  enim  conditio  non  existere.  D.  35  L.  1  T.  79  1 ;  &  C 
1691-2,  1705 ;  C.  N.  1040-1 ;  Leonora  v.  ikott,  10  A.  651. 
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19.  Of  a  sum  bequeathed  to  the  mayor  of  New  Orleans  to  found  an  asylum,  though  the 
foil  amount  was  necessary  for  that  purpose,  but  a  small  portion  was  paid  to  the  legatee, 
wbicli  be,  to  accumulate  the  necessary  fund,  invested  in  city  bonds  at  a  long  date.  The 
executor  sued  lo  recall  the  legacy  for  nou-fultilment  of  its  conditions,  and  claimed  the 
funds  (which  had  accumulated  to  a  large  amount)  as  invested,  becau:fe  an  appropriation 
of  the  legacy  by  the  city  to  its  own  use.  Held;  plaintiff's  suit  must  be  dismissed.  C. 
C.  1546,  1703;  Girod  v.  Crositnany  11  A.  407.  Merbick,  C.  J.,  in  New  Orleans  v. 
J3bftii»ortf,  13  A.  162. 

20.  Though  such  modus  or  charge  on  the  legacy  be  in  the  nature  of  a  condition,  and 
subject  to  the  rules  of  condi^onal  legacies,  yet,  to  determine  how  the  condition  should  be 
perlbrmed,  the  testator's  intention  must  be  regarded ;  .  .  .  cum,  in  conditionihus  testa- 
maUoruniy  volunlatem,  potitts  quam  verboy  considerari  aparteat,  D.  35  L.  1  T.  101  1 ; 
pr»;  lb, 

21.  The  executor  and  heirs,  not  having  paid  the  amount  bequeathed  and  so  enabled 
the  legatee  to  fulHl  the  condition,  cannot  complain  of  the  delay.     Jb. 

22.  The  claim  of  the  funds,  as  invested,  is  inconsistent  with  the  complaint,  that  they 
have  been  used  by  the  city.  And  the  mayor  might  well  invest  in  city  bonds,  which,  having 
a  long  period  to  run,  are  not,  properly  speaking,  a  debt  of  the  city,  and  must  be  considered 
a  safe  investment.    lb. 

23.  The  bequest  to  an  executor  of  the  remainder  of  the  estate,  af^er  the  legacy  of  one- 
third  thereof  to  another  party,  excludes  an  intention  to  give  in  any  event  to  the  execu- 
tor the  poriion  previously  devised,  which,  if  the  legacy  lapse,  falls  to  the  heirs  at  law* 
Turner  v.  Smith,  12  A.  417. 

See  Supra,  (a),  4),  No.  36  j  I.    Slaves,  I.  (b),  3),  No.  32. 

2)  Revocation  hy  Subsequent  Will. 

1.  By  the  Spanish  law,  donations  mortis  causa  did  not  require  acceptance ;  and  the 
donor  might  make  the  donation  irrevocable  by  a  renunciation  in  a  particular  form,  one 
of  the  requisites  of  which  was  an  oath.     Fuselier  v.  Masse,  4  L.  427. 

2.  A  will,  though  invalid  tor  want  of  form,  will  still  i*evoke  a  prior  one  with  which  it 
is  irreconcilable,     lb.     Infra,  («),  1),  No.  12. 

iJ.  A  subsequent  will  instituting  the  executor  univei*sal  legatee  without  any  revocatory 
danse  or  mention  of  particular  legacies,  given  by  a  prior  will,  does  not  annul  the  latter. 
Sarce  y.Dunotfer,  11  L.  223. 

4.  Two  wills  of  different  dates  may  stand  together  wherein  not  inconsistent.  But 
where  they  conflict,  the  last  prevails.     Tournoir  v.  Toumoir,  12  L.  19. 

5.  The  appointment  of  one  as  sole  executor  tacitly  revokes  that  of  another,  made  in  a 
prior  wilL    Succession  of  Bowles,  3  R.  31. 

G.  Where,  afler  a  legacy  to  a  clerk  for  his  faithful  services,  another  legacy  is  made 
to  him  by  a  subsequent  will,  and  the  testator,  being  asked  a  few  hours  before  his  death, 
vhether  one  of  the  wills  should  be  destroyed,  directs  both  to  be  kept,  such  direction  is 
conclui^ive  aguinst  the  presumption  of  a  revocation,  and  both  legacies  may  be  recovered. 
C.  C.  1686,  1708  ;  Lyon  v.  Fisk,  1  A.  444. 

7.  Art.  168G  C.  C,  copied  verbatim  from,  must  be  considered  as  having  the  same 
meaning  as,  O.  C.  p.  250,  art.  185,  embodying  the  provision  of  P.  6,  T.  1, 1.  21,  that, 
where  two  wills  are  made,  the  legacies  in  both,  either  to  pious  uses  or  relations  and 
friends,  are  valid.  The  construction  of  C.  C.  1686  is  not  affected  by  the  repeal  of  the 
Spanish  laws  after  the  promulgation  of  the  new  code.     Jb» 

8.  A  legacy  in  a  prior,  is  not  revoked  by  a  subsequent,  will,  from  which  no  change  of 
intendon  as  to  the  legacy  can  be  inferred.  C.  C.  1683-4-6  ;  New  Orleans  v.  Fisk,  2 
A.  7«. 

0.  Provisions  in  the  first  will  contrary  to,  or  incompatible  with,  those  of  the  last,  are 
considered  as  revoked ;  and  to  ascertain  such  change  of  intention,  the  two  are  to  be  con- 
Hdered  as  distinct  and  executed  at  different  dates  ;  but  the  other  dispositions  must  be 
regarded  as  parts  of  one  wilL     Succession  of  Fisk,  3  A.  705. 

3)  Revocation  by  Subsequent  Birth  of  a  Child, 

1.  A  will  is  not  revoked,  under  the  laws  of  France,  by  the  subsequent  birth  of  a  child. 
Aliter,  in  thb  state,  and  under  the  Spanish  law  formerly  in  force  here.  P.  6,T.  1, 1.  20; 
T.  2,L  3;   C  C.  1698;  Succession  of  Senac,  2  XL  258;  BackeU  v.  Stephens,  3  A.  271. 
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2.  The  sab^equent  birth  of  a  child,  whether  posthumoas  or  not,  revokes  entirelj  a 
prior  will,  C.  C.  1698  ;  but  only  reduces  donations  inter  vivos  to  the  disposable  portion. 
C.  C.  1556.  The  distinction  between  the  two  is  clearly  drawn,  and,  even  if  arbitrary, 
cannot  be  disre<;nrded.     C.  C.  29 ;  Lewis  v.  Lewis^  8  A.  378. 

3.  After  making  a  will  in  Alabama,  where  the  testator  at  the  time  resided,  he  removed 
to  Louisiana,  where  he  accumulated  most  of  his  property,  and  died  domiciliated.  Afler 
execution  of  the  will,  but  whether  after  or  before  his  change  of  domicil,  did  not  appear, 
he  had  legitimate  children.  Held;  the  will  must  falL  C.  C.  10, 1698;  Succeumof 
Parhaniy  11  A.  646. 

4)  Accreticn, 

1.  Where  a  bequest  is  made  to  several  persons  of  on&>eighth  of  an  estate  to  be  divided 
equally  between  them,  accretion  takes  place.  C.  N.  1044 ;  O.  C.  p.  250,  arts.  195-6-7; 
Parkinson  v.  McDonough,  4  N.  S.  246. 

2.  A  testator,  evidently  desiring  to  give  his  entire  estate  to  certain  persons,  declared, 
that,  after  payment  of  d<ibts  and  a  particular  legacy,  his  property  should  be  divided  in 
equal  portions  among  the  parties  named,  and  concluded  that  he  mentioned  the  only  per- 
sons to  whom  he  bequeathed  all  his  propeily.  Held,  that  the  legacy  was  made  by  one 
and  the  same  disposition  without  assigning  the  part  of  each  co-legatee  in  the  thing,  and 
that  accretion  tukes  place.     Lebeau  v.  Trudeau^  10  A.  164. 

3.  Art.  1700  C.  C.  contemplates  an  express  specification  of  the  respective  portions  of 
the  legatees,  calling  each  to  his  particular  part.  There  is  not  hei*e  the  specitic  assign- 
ment of  parts,  necessary  to  constitute  a  distinct  legacy  to  each  of  a  distinct  portion  of 
the  testator's  fortune.  They  are  called  conjointly  to  share  in  its  totality,  the  equality  of 
their  portions  being  mentioned  to  regulate  its  distribution.  They  are  conjointly  hii  uni- 
versal legatees.     lb, 

4.  Buchanan,  J.,  with  concurrence  of  Yoorhies,  J.,  dissenting.  The  testator's  in- 
tention, as  to  the  assignment  of  portions,  is  to  be  gathered  from  the  context,  as  a  guide 
for  the  application  of  the  right  of  accretion.  The  question  is  not  —  the  testator's  inten- 
tion to  betiueath  his  entire  estate  to  particular  persons  —  but  his  intention  to  assign  to 
each  a  particular  portion.  The  property  shall  be  divided,  nays  the  will,  in  equal  poilions 
after  payment  of  debts.  The  assignment  of  the  portion  is  here  direct  — made  by  the  tes- 
tamentary disposition.  It  is  not,  it  is  true,  an  assignment  of  so  much  money  to  one,  or 
of  such  a  farm  to  another,  but  it  is  a  declaration  of  what  part  each  legatee  shall  receive; 
not  a  partition  by  the  legatees  among  themselves,  but  an  assignment  of  a  portion  to  the 
legatees  severally.     Jb. 

(d)  Interpretation  of  Wills. 

1.  If  a  testator  leave  ^his  property  to  his  children,  to  be  enjoyed  by  his  wife,  their 
tutrix,  who,  as  they  arrive  of  age,  is  to  pay  each  its  portion,  to  be  ascertained  by  inven- 
tory and  appraisement,  she  will  take  the  estate  on  a  legal  appraisement  when  her  posses- 
sion begins,  and  must  divide  that  amount  among  the  heirs  as  they  arrive  of  age,  without 
interest,  and  subject  to  the  expenses  of  each.     Marshal  v.  Marsltal^  5  M.  696. 

2.  General  expi*essions  are  to  be  restrained  by  what  precedes  and  follows.  So,  a 
bequest  of  one  thousand  dollars,  tout  ce  qui  eomposera  mon  mobiUer^  bijonx  et  ar§tnUriey 
will  not  pass  all  the  movables.  Ex  antecedentibus  et  conwequentibus  Jit  optima  inltrprt' 
tatio,     Lartiyue  v.  Duhamelj  4  N.  S.  664. 

3.  A  clause,  unless  it  cannot  be  otherwise  interpreted,  will  not  be  interpreted  as  pre- 
senting a  substitution.  C.  C.  1706 ;  7  N.  S.  417 ;  4  L.  504 ;  4  B.  201, 409 ;  3  A  496; 
5  A.  557;  8  A.  143. 

4.  Though  a  bequest  to  nephews,  children  of  certain  brothers,  will  inclode  grand- 
nephews,  per  stirpes,  the  words,  liberi,  in  Latin,  apd  enfans,  in  French,  comprehending 
grandchildren  to  the  latest  generation,  the  rule  does  not  hold,  where  there  are  words <^ 
restriction.  So,  a  bequest  ^'  a  mes  neveux,  existans  et  issue  des  maria^  de  mu  troit 
freres"  will  not  include  the  child  of  a  nephew  deceased  before  the  testator.  P.  7,  T.33, 
1.  5 ;  Poydraz  v.  Poydras,  1  L.  153. 

5.  The  intention  must  be  gathered  from  the  words  of  the  will,  not  aliunde;  and  when 
they  ai*e  plain  and  unequivocal,  forced  constructions  are  inadmissible.  Cum  in  veMi 
nuUa  amhiguitas  estj  non  debet  admitti  voluntatis  quastio.  D.  32  L.  25  1 ;  2^eaU  v. 
T/ieall,  7  L.  230. 

6.  Where  a  testator,  after  making  legaciesi  leaves  Ihe  rest  of  his  estate,  one-half  to  his 
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wife  in  commiinitj,  and  the  other  to  his  nephews,  she  will  take  half  the  community,  and 
half  the  other  half,  after  deducting  debts  and  legacies.     lb, 

7.  A  will  is  to  be  so  construed,  if  possible,  as  to  give  effect  to  every  clause,  phrase, 
and  word.  If  contradictory  expressions  be  used,  absolutely  irreconcilable,  one  or  the 
other  roast  yield ;  and  by  C.  G.  1716  the  last  written  will  prevail.  Aubry  v.  Oo^tis^  8  L. 
43 ;  Clark  v.  PrestaUj  2  A.  581 ;  Succession  of  Boone,  7  A.  127. 

8.  Where  certain  specific  legacies  are  given  to  one,  who  is  also  constituted,  under  a 
particular  and  general  title,  legatee  of  half  the  rest  of  the  estate,  the  other  half  being  left 
to  a  second  legatee,  they  will  both  claim,  under  universal  titles,  equal  portions  of  the 
estate,  and  must  contribute  equally  to  the  payment  of  particular  legacies  and  debts.  lb. 
8L.43. 

9.  As  a  general  rule,  the  words  estate  and  succession,  in  a  will,  are  to  be  construed  as 
synonymous.     Shane  v.  Withers,  8  L.  489. 

10.  Where  the  usufruct  of  an  estate  is  given  to  two  parties  ^  during  their  lives,''  and, 
after  the  death  of  both,  the  property  is  to  revert  to  the  legal  heirs,  no  part  of  the  usu- 
irnct  ceases  until  the  death  of  both  usufructuaries.     Arceneaux  v.  Bernard,  10  L.  248. 

11.  Where  the  first  will  gives  five  hundred  dollars  each  to  two  brothers,  with  a  proviso 
(omitted  in  a  subsequent  will),  that,  if  only  one  survive  the  testator,  he  is  to  have  both 
legacies,  it  being  doubtful,  whether  a  double  legacy  were  intended,  the  less  quantity  will 
be  allowed.  In  obscuris,  quod  minimum  est,  sequimur.  G.  G.  1710;  Bobouam  v.  So^ 
bouam,  12  L.  73. 

12.  A  bequest  by  a  minor  natural  child  without  descendants  or  ascendants,  except 
her  mother,  domiciled  in  this  state  where  all  her  property,  save  her  apparel  and  furni- 
ture, was  situated,  but  who  had  lived  many  years  in  France,  where  she  made  her  will 
and  died,  to  her  f  once,  *'  of  all  the  law  permits  her  to  dispose  of,"  will  be  construed  with 
reference  to  our  law,  by  which  the  whole  estate  will  go  to  the  legatee,  and  not  to  that  of 
France,  by  which  she  could  dispose  of  but  half.     Succession  of  Bobert,  2  R.  427. 

13.  To  ascertain  the  intention,  the  different  clauses  of  a  will  must  be  construed  with 
reference  to  each  other,  and  the  whole  language  considered.  If  there  be  obscurity  or 
doubt  in  any  particular  clause,  other  clauses  are  to  be  brought  in  juxtaposition  with  it, 
and  such  an  interpretation  deduced,  if  possible,  from  all,  as  will  make  all  harmonize.  ,G* 
a  1705-6 ;  Mishim  v.  Bein,  7  R.  146 ;  Lebeau  v.  Trudeau,  10  A.  164.  Laws,  II.  (d), 
No.1. 

14.  To  ascertain  the  testator's  intention,  every  part  of  his  will  must  be  considered. 
The  amount  of  his  estate,  the  number  of  those  so  nearly  related  as  to  make  it  his  duty  to 
attend  to  their  wants,  the  situation  of  those  who  claim  to  be  the  object  of  his  bounty, 
their  relationship,  and  comparative  wealth  or  need,  must  also  be  considered,  where  the 
language  is  uncertain.     Oxley  v.  Clay,  7  R.  425. 

15.  Money  to  be  invested  in  any  species  of  property,  for  a  bequest,  is  always  regarded 
as  such  property.  Money  to  be  employed  in  the  purchase  of  land  is  treated  as  land. 
Penny  y.  Ckristmas,  7  R.  481. 

16.  The  testator's  intention  is  the  object  to  be  ascertained,  and  his  language  must  be 
understood  in  its  ordinary,  popular  signification.  iVcm  enim  ex  opinionibus  singiUanun  ; 
sed  ex  cammuni  ttsu  nomina  exaudiri  debere.     D.  33  L.  10  T.  7 1.  2  § ;  lb. 

17.  A  testator,  by  a  will  in  South  Garolina,  where  he  resided,  directed  a  certain  sum 
**  to  be  invested  in  the  purchase  of  slaves  for  the  use  of  S  during  her  life,  to  vest  forever 
after  her  death  in  her  sons,  M  and  R,  and  their  heirs."  M  and  R  were  living  at  the 
time  of  the  devise ;  held,  that  S  took  a  life-estate,  and,  after  her  death,  M  and  R  the  full 
property.     lb. 

18.  A  bequest,  by  a  testatrix,  of  ^  all  her  property,"  includes  movables  and  immova- 
bles, separate  as  well  as  partnership  property,  and  all  transmissible  rights,  dotal,  para- 
phemal,  or  community.     Keller  Y.McOahp,  12  R.  639. 

19.  A  bequest  in  South  Garolina  of  property  ^  to  A,  during  her  natural  life,  and  after- 
wards to  her  children,  the  heirs  of  her  body,  forever,"  will  give  her  a  life-estate,  with 
remainder  over  to  her  children  in  esse  at  the  time  of  the  devise.  Oabnes  v.  GamUh,  12 
B.660. 

20.  Where  a  testator,  evidently  intending  to  dispose  of  his  whole  property,  after  various 
bequests,  leaves  the  residue  of  his  estate  to  certain  parties,  declaring  that  "  this  residue, 
if  any  remain  after  payment  of  debts  and  legacies,  will  consist  of  notes  due  me  at  New 
Orleans,  the  words  *'  this  residue,"  etc,  being  merely  descriptive,  will  not  limit  the  gen- 
eral bequest  to  such  notes.     Clark  v.  Preston,  2  A.  580.     Supra,  (b),  Nos.  8, 18. 

21.  A  testator's  acts  after  executing  his  will,  whose  language  leaves  its  meaning 
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doubtful,  may  be  considered  to  explain  bis  intentions.     C.  C.  1708 ;  Ih.    Obligations, 
V.  No.  7. 

22.  The  testator's  intentions  are  to  be  ascertained,  and  his  dispositions  interpreted,  so 
as  to  be  made  effectual  if  possible,  without  departing  from  the  proper  signification  of  the 
terms  employed.  C.  C.  1705,  1706 ;  Roy  v.  LaixoUuy  5  A.  557  ;  Michel  v.  Beak,  10  A. 
352  ;  Leonora  v.  Scott,  lb,  650.     Supra,  V.  (a),  No.  1. 

23.  A  testator^s  desires  are  his  wishes,  and  his  wuhes,  if  l^allj  expressed  and  pab- 
lished,  are  his  will,  and  imperative  on  his  heir  or  legal  representative.  Roy  v.  Laiulat, 
5  A.  557.  D.  80  L.  1.  11,  115,  118.  Supra,  (b),  2),  No.  19 ;  Infra,  (f),  No.  19. 
[  Under  the  French  law,  the  words,  **•  I  request,"  ^  I  desire,"  though  sufficient  to  eaeprm 
the  testator^ s  will,  when  their  object  is  lawful,  cease  to  be  so,  when  the  di^osiUcn  in- 
tended is  prohibited.     Rost,  J.,  in  State  v,  McDonogh,  8  A.  171.] 

24.  A  testator  may  so  construct  his  disposition,  as  to  render  it  necessary  to  have  re- 
course to  some  document  to  explain  his  intentions,  and  the  document  may  be  consulted 
for  that  purpose ;  but,  whatever  its  nature,  it  must  be  clearly  identified  as  that  to  which 
the  will  points.     Hatt  v.  Hill,  6  A.  745.     Infra,  (e),  1),  No.  1 1. 

25.  The  words  ^  lawful  heirs "  include  the  half,  as  well  as  the  whole,  blood ;  being 
free  from  ambiguity,  no  evidence  can  be  admitted  to  show,  that  only  the  full  blood  was 
meant ;  such  evidence  would  virtually  defeat  the  prohibition  to  make  verbal  testaments. 
Sharp  V.  Kleinpeter,  7  A.  263. 

26.  The  rule,  that  a  legacy  must  be  interpreted  in  the  sense  in  which  it  can  havB 
effect  rather  than  in  that  in  which  it  can  have  none,  is  subordinate  to  the  other  rale, 
preceding  it  in  the  code,  and  requiring  the  intention  to  be  ascertained,  and  is  only  ap- 
plicable where  that  intention  is  doubtful.  C.  C.  1705 ;  Bost,  J.,  in  Sueeessian  tf 
Franklin,  7  A.  395. 

27.  A  testament  is  a  law,  and  the  first  duty  of  courts  in  this,  as  in  oth^r  laws,  is  to 
ascertain  the  mens  leyislatoris  ;  when  once  ascertained  beyond  reasonable  doubt,  it  most 
be  followed,  and  the  disposition  stands  or  falls,  as  the  intention  can  or  cannot  be  legally 
enforced.     Semper  vestigia  voluntatis  sequinmr  testatorum,     G.  6  L.  27  T.  5 1 ;  A. 

28.  The  special  favor,  with  which  the  law  regards  legacies  to  pious  uses,  controb  their 
interpretation,  and  has  secured  for  their  support  a  doctrine  of  approximation,  <jdeval  with 
their  existence.     Eustis,  G.  J.,  in  State  v.  McDonogh,  8  A.  171. 

29.  The  rules  of  interpretation  in  the  code,  being  doctrinal,  are  not  restrictive  of  those 
in  the  body  of  the  civil  law ;  they  all  alike  are  advices  to  the  judge,  landmai^s  they  may 
be  called,  having  effect,  not  so  much  by  reason  of  their  authority,  as  by  authority  of 
their  reason  —  non  ratione  imperii  sed  rationis  tmp«no-— and  in  whose  application, 
which  the  least  circumstance  may  at  times  sway,  a  nice  discretion  is  to  be  used. 
Regula,  simtU  cum  in  aliquo  vitiata  est,  perdit  offidum  suum.  D.  50  L.  17  T.  1 1; 
RosT,  J. ;  lb, 

30.  The  rule,  requiring  adherence  to  the  proper  sense  of  words,  refers,  not  to  those 
of  any  one  disposition,  but  the  entire  will.  Terms,  used  in  an  unusual  sense,  must  be 
taken  as,  it  is  believed,  they  were  understood.     D.  34  L.  5  T.  24  1 ;  lb,  et  Id, 

31.  The  grammatical  sense  of  words  must  yield  to  the  intention,  if  ascertained  fiit>m 
the  will  itself,  when  it  is  clear,  that  the  idea  intended  was  different  from  that  conveyed. 
D.33L.10T.71.2§;  Ib.etld. 

32.  In  covenants  there  are  three  wills  ;  the  common  will  of  both  parties  and  the  sep- 
arate will  of  each.  In  testaments  but  one ;  that  of  the  testator,  which  alone  is  always 
the  rule.  And  the  interpretation  of  the  latter  is  more  plenary  than  that  of  the  fonner. 
In  testamentis  pUnius  voluntates  testantiwn  interpretantur,  D.  50  L.  17  T,  121;  Jket 
Id. 

33.  Where,  of  two  interpretations,  both  present  lawful  purposes,  the  choice  of  the 
judge  is  guided  by  the  words  of  the  testator ;  but  when  one  is  lawful  and  the  other  not, 
the  judge's  discretion  is  silenced,  and  the  law  itself  chooses  that  which  is  lawful  Quo- 
tiens  in  actionibus aut  exeeptionibus  ambigua  orcUio  est,  commodissimum  est  idaccipi,quo 
res,  de  qud agitur, magis  valeat  quam pereat,  D.  34 L. 5  T.  12  1 ;  G.  G.  1706 \  lb, did. 
Evidence,  III.  (b),  No.  9. 

34.  The  law  is  indulgent  to  testators,  who  are  regarded  as  inopes  eonsilii.  It  exempts 
language  from  technical  restraint,  and  obeys  the  dear  intention,  however  informally  con- 
veyed. If  obscured  by  conflicting  expressions,  it  seeks  the  intention  in  a  purpose,  con- 
sistent and  rational,  rather  than  the  I'everse,  and,  of  two  interpretations,  selects  that 
which  saves  from  total  intestacy.     Slid  ell,  J.,  dissenting.    3, 

35.  The  testator's  intention  is  his  will.     This  is  the  first  rule  of  interpretation,  to 
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which  all  others  are  reduced.     £i  conditionihus  primum  locum  volunicu  deftmcH  ohtinet, 
toque  regit  candiiiane$,     D.  35  L.  1  T.  19  1 ;  Armorer  v.  Ohasef  9  A.  288. 

36.  And  that  intention  must  be  enforced,  as  far  as  it  can  be  done  legally.  Michel  y. 
Jkale,  10  A.  352. 

37.  The  intention  as  expressed  the  court  may  restrict,  by  rejecting  illegal  or  impossi- 
ble conditions,  but  it  cannot  enlarge,  by  giving  a  higher  title  than  that  intended,     lb. 

38.  The  tendency  of  modem  authorities  is  to  give  the  words  their  natural  and  ordi- 
nary sense,  unless  clearly  used  in  a  peremptory  one.  Whenever  prior  dispositions  im- 
port absolute  ownership,  a  trust  will  not  be  inferred  fi*om  precatory  words.  Young  t. 
Mgan,  10  A.  415. 

39.  A  testator,  after  leaving  his  wife  certain  property,  declared  to  be  about  half 
that  aoquired  since  their  marriage,  gave  the  rest  to  his  brothers  and  sisters,  recom- 
mending its  sale  on  certain  terms,  and  declaring,  that,  if  divided  at  the  time  of  the  will 
as  recommended,  each  would  have  about  a  certain  sum.  He  then  specified  his  property 
by  its  titles  to  be  found  in  his  bank-box.  HeU  that  the  will  passed  only  the  property 
the  testator  had  at  its  date,  and  not  that  subsequently  acquired,  which  must  go  to  his 
heirs  at  kw.     C.  C.  1715  ;  Succession  of  Valentine,  12  A.  286.     Supra^  (b),  2),  No.  8. 

40.  Where,  in  a  bequest  to  a  charitable  institution,  the  description  of  the  legatee  is 
equally  i^plicable  to  several  claimants,  the  legacy  will  be  interpreted  by  the  light  of  sur- 
rounding circumstances,  and  allotted  to  the  one  which,  from  its  condition,  prominence, 
and  other  attendant  facta,  it  seems  probable,  was  the  one  intended.  C.  C.  1705-8 ;  Sue- 
cession  of  Tkorame^  12  A.  384. 

41.  Thus ;  by  a^  vrill  made  abroad  after  a  removal  from  New  Orleans,  where  he  had 
resided  many  years,  a  testator,  acquainted  with  its  different  charitable  institutions,  gave 
a  legacy  to  the  asylum  for  male  orphans  in  a  certain  district  of  the  city.  One  asylum 
only  was  evidently  intended,  but  there  were,  in  the  district,  two,  both  of  which  claimed  a 
bequest  describing  the  legatee  in  terms  applicable  to  each.  The  first,  richly  endowed, 
dispensing  charity  to  but  a  f>mall  number  of  orphans,  and  little  known,  had  come  into 
actual  existence  for  its  corporate  purposes  only  a  few  months  before  the  will.  The 
second,  for  many  years  prior,  had  been  in  active  operation  from  its  incorporation  without 
intermission,  and,  selected  by  the  mayor  of  the  city  as  its  municipal  almoner,  supported 
a  large  number  of  orphans,  though  itself  supported  but  by  the  voluntary  contributions  of 
precarious  charity.     Held;  the  latter  is  the  asylum  to  take  the  legacy.  lb. 

42.  Where  a  testator  disposes  only  of  property  owned  when  his  will  is  written,  and 
not  sabaequent  acquisitions,  the  latter,  as  to  which  he  must  be  considered  as  intestate, 
will  fall  to  the  legal  heirs,  after  the  debts  are  paid.  C.  C.  1713-14-15 ;  Lawson  v. 
Lawson^  12  A.  604. 

43.  The  words,  ^  her  lawful  jpart  of  my  estate,"  applied  by  a  testator  to  his  wife,  will 
mean  half  the  gains  and  cicquets  in  fuU  ownership  and  the  usufruct  of  the  other  half. 
Matthews  ▼.  Matthews,  13  A.  197. 

44.  The  bequest  to  a  wife,  **  of  her  choice  of  the  house-servants  after  my  decease," 
is  a  particular  legacy  in  full  ownership  of  as  many  as  she  chooses  to  select  of  the  slaves 
employed  about  the  house  at  the  testator's  death.    lb. 

Laws,  II.    Obligations,  Y. 


(e)   Opening  and  Probating  of  WiUs, 
\)  In  General, 

1.  A  will  may  be  proved  by  a  single  witness.     Bouthemy  v.  Dreux,  12  M.  639. 

2.  The  probate,  which  does  not  recite  the  **  reading  of  the  will  in  an  audible  and 
distinct  voice  to  the  witnesses  and  persons  present,"  is  of  no  effect  against  those  entitled 
to  oppose  its  execution ;  and  the  executors  cannot  legally  enforce  it.  Johnson  v.  Kirk- 
land,  5  N.  S.  184. 

3.  The  probate  is  a  judicial  proceeding.     Balfour  v.  Chew,  5  N.  S.  519. 

4.  A  grant  of  letters  testamentary  is  equivalent  to  an  order  to  execute  the  will. 
Swift  V.  WiUiams,  6  N.  S.  401. 

5.  Such  letters  were  not  required  before  the  old  code.    Fletcher  v.  Oavelier,  4  L.  269. 

6.  A  will  has  no  effect  until  duly  proved  and  ordered  to  be  executed  by  a  competent 
court.  Until  then  it  cannot  serve  as  the  basis  of  title  or  prescription,  nor  be  given  in 
evidence.  C.  C.  1637 ;  7  L.  45  ;  10  L.  533 ;  5  A.  265,  612;  6  A.  104.  Prescrip- 
Tiow,  XL  (b),  1),  B,  JSo.  5.  Slaves,  I.  (b),  5),  No.  13.  Evidence,  XXV.  (c),  No. 
37. 
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7.  In  a  petitory  action,  parties  claiming  as  heirs  under  a  will,  alleged  to  be  lost  or 
destroyed,  but  never  probated,  cannot  prove  its  existence,  loss,  and  contents  in  the  dis- 
trict court.     Clappier  v.  Banks^  11  L.  595.     Evidence,  IX.  (e).  No.  10. 

8.  The  omission  of  a  material  circumstance,  in  probating  a  nuncupative  will  by  private 
act,  can  only  prevent  its  execution.  The  want  of  some  legal  formality  in  the  will  itself 
must  be  shown  to  annul  it.     FaUcner  v.  Friend^  1  B.  48. 

9.  Such  a  will  cannot  be  probated,  when  executed  with  but  five  witnesses,  unless  it 
appear  from  the  will  or  evidence,  that  they  resided  where  the  will  was  received,  or  that 
a  larger  number  could  not  be  had.    76. 

10.  A  will  may  be  probated  by  any  one  interested  or  having  its  custody.  *  SnicoBmm 
q/*Z^,  1  R.  268. 

11.  A  document  referred  to  in  a  will,  and  which  must  be  consulted  to  ascertain  its 
meaning,  need  not  be  probated  as  part  thereof.     Hcdl  v.  HiU^  6  A.  745. 

12.  A  will,  not  probated,  though  inadmissible  to  support  any  claim  under  it,  is  jet, 
when  in  notarial  foi*m,  admissible  to  prove  the  testator's  acknowledgment,  that  plainti^, 
claiming  as  his  legal  heirs,  are  his  natural  children.    Remy  v.  MunicipaHty  No,  TWo, 

8  A.  27.    Pabent  and  Child,  II.  No.  6. 

13.  On  an  application  to  probate  a  will,  which  no  one  appears  in  court  to  contest, 
no  evidence  is  admissible  of  the  testator's  incapacity  to  make  it  A  party,  interested 
to  show  such  fact,  must  take  his  action  of  nullity.     C.  C.  1641 ;  Succession  o/EubankSj 

9  A.  148. 

14.  The  testator's  parol  declaration,  that  he  had  entirely  written  the  olographic  wiQ, 
cannot  authorize  its  probate.  The  witnesses  must  swear  they  reoogniEC  his  handwriting, 
from  having  oflen  seen  him  write  and  sign.    C.  0. 1648 ;  3. 

15.  Women,  though  they  cannot  attest  a  will,  C.  C.  1584,  may  yet  prove  one  in 
olographic  form.  The  ^^ credible  witnesses"  of  C. C.  1648  embrace  all,  who,  by  C. C. 
2260-1,  are  good  witnesses  of  any  covenant  or  fact  in  civil  matters.    3, 

16.  Art.  1648  C.  C.  (O.  C.  p.  244,  art:  159,)  relative  to  the  proof  of  the  olographic 
will,  is  but  directory ;  its  provisions  are  not  sacramental ;  and  where  the  proof  tbej 
prescribe  fails  from  accident,  secondary  evidence,  the  next  best  of  which  the  nature  of 
the  case  will  admit,  may  be  received.     Succeistan  of  Olarky  11  A.  124. 

17.  Positive  provisions,  annulling  a  will  for  non-observance  of  prescribed  formalities, 
must  be  distinguished  from  those,  which,  merely  directory,  indicate  the  quantity  $nd 
quality  of  evidence  for  its  probate.     lb.    Infra^  2),  No.  12. 

18.  Without  the  formalities  prescribed,  there  is  no  legal  will.  But  when  they  have 
been  observed,  there  is  then  a  will,  independent  of  its  probate ;  and  its  validity  and 
effect  cannot  be  affected  by  the  nature  of  the  proof,  on  which  it  is  probated.  Arts.  1639 
C.  C.  et  seg.,  prescribing  the  rules  of  this  proof,  attach  no  nullity  to  their  non-observance, 
and  do  not  exclude,  in  extraordinary  cases,  other  equally  satisfactory  evidence,  that  the 
law  has  been  fulfilled.    lb, 

19.  Where,  more  than  forty  years  having  elapsed,  the  loss  or  destruction  of  an  olo- 
graphic will  is  proved  after  the  testator's  death,  it  may  be  probated  on  the  testimony  of 
two  deceased  witnesses,  who,  having  seen  and  read  it,  swear  to  its  contents,  and  that  it 
was  entirely  written,  dated,  and  signed  by  the  testator,  their  intimacy  and  relations  with 
whom  leave  little  doubt,  that  they  were  acquainted  with  his  handwriting,  and  had  often 
seen  him  write,  as  required  by  the  code,  though  they  do  not  expressly  so  state.  lb. 
Laws,  II.  (e).  No.  11. 

20.  Art.  1648  C.  C.  contemplates  the  production  of  the  will,  whose  loss  or  destruction 
cannot  exclude  secondary  evidence  of  its  contents.  Otherwise  the  law  would  offer  a 
premium  to  crime,  and  the  unscrupulous  heir  could  always  defeat  the  execution  of  the 
will.    lb. 

21.  Lea,  J.,  dissenting.  There  is  no  precedent  for  the  position,  that  the  articles 
of  the  code,  regulating  the  proof  of  wills,  are  not  imperative  and  prohibitory.     Ik 

22.  Nor  could  precedent  sanction  such  a  doctrine.  Laws,  whether  prohibitory  or 
directory,  are  to  be  obeyed.  A  rule,  prescribing  a  measure  of  evidence  only  when  attain- 
able, is  a  nullity  [?].  Negation  is  of  the  very  essence  of  C.  C.  1648  ;  when  it  says  the 
olographic  will  must  be  proved  by  two  witnesses,  it  means  it  shall  not  be  proved  by 
one  ;  et  sic  de  cateris,    lb.  et  Id. 

23.  That  article,  then,  being  imperative,  the  will,  when  produced,  must  be  proved  by 
witnesses  possessing  the  qualifications  it  prescribes  ;  a  fortiori,  when  the  will  is  not  pro- 
duced. For  the  object  of  the  law  is  to  establish  its  genuineness  by  witnesses  having  a 
certain  familiarity  with  the  testator's  handwriting.    That  familiarity,  the  witnesses  in 
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this  case  do  not  show,  that  they  possessed.     Conjecture  cannot  be  substituted  for  cer- 
tainty in  proceedings,  in  which,  above  all  others,  conjecture  is  inadmissible.     lb.  et  Id, 

24.  A  posterior  will  cannot  be  rejected,  as  forged,  merely  because  inconsistent  with  a 
prior  one  and  the  testator's  expressed  sentiments ;  particularly,  when  there  is  a  long  in- 
terval between  the  date  of  the  two,  and  the  testator  may  well  have  had  reasons  he  did 
not  choose  to  avow  for  an  exception  to  his  general  rule  of  action  in  favor  of  his  benefi- 
ciary.   Pena  y.  New  OrleanSy  13  A.  86. 

25.  Six  years  after  a  large  succession  was  opened  in  New  Orleans,  the  executors 
having  gone  out  of  office,  plaintiff,  a  resident  of  that  city,  without  having  ever  disclosed 
its  existence,  produced  a  scrap  of  paper,  barely  large  enough  for  a  promissory  note, 
entirely  written,  signed,  and  dated  by  the  testator,  directing  his  executors,  four  years 
afler  his  death,  to  pay  plaintiff  one  hundred  thousand  dollars.  The  document,  creased 
and  discolored  as  if  by  moisture,  was  in  parts  almost  illegible.  Plaintiff  gave  no  ex- 
planation of  his  conduct  in  the  matter,  but  several  witnesses  of  high  respectability  testi- 
fied to  the  handwriting  as  genuine.  The  legacy  was  quite  inconsistent  with  the  testator's 
ideas  and  previous  will,  dated,  however,  ten  years  before.  Held,  that  suspicion  cannot 
countervail  uncontradicted  proof,  and  the  decree,  probating  the  instrument,  must  be 
affirmed.     Jb. 

See  Evidence,  XXII.  (b).  Judgment,  XI.  (c),  Nos.  15,  et  seq.  Minors,  I.  (d). 
No.  22.    Succession,  VII.  (b). 

2)  Foreign  Wills. 

1.  Wills  made  out  of,  cannot  be  enforced  on  property  in,  this  state;  nor  can  the  execu- 
tor act  under  them,  until  duly  registered  and  made  executory  here.  G.  C.  1681 ;  De- 
Mkcn  v.  Jennings^  5  M.  568, 842 ;  Bobert  v.  AUier,  17  L.  4. 

2.  But  this  formality  is  only  necessary  when  the  will  is  to  be  enforced,  and  not  when 
offered  merely  as  evidence  of  title.     Johnson  v.  Hannels,  6  N.  S.  621. 

3.  On  proof  that  a  will,  made  in  Ireland,  has  been  probated  by  a  competent  court  in 
Alabama,  it  will  be  made  executory  here.     State  ex  ret.  Jackson  v.  Judge^  8  N.  S.  586. 

4  Where  a  copy  of  a  foreign  will  is  presented  with  authentic  proof,  that  it  has  been 
duly  probated  in  the  country  where  made,  and  no  dative  executor  is  asked  for,  nor 
creditors  or  legatees  shown  here,  and  the  property  in  the  jurisdiction  applied  to  is  mov- 
able, it  mast  be  admitted  to  registry  and  execution  here  with  no  other  form  than  that  of 
registry.     State  ex  rel  Lanfear  v.  Judge,  13  L.  221. 

0.  A  copy  of  a  will,  made  in  England,  proved  only  by  the  ex  parte  affirmation  of  an 
attorney  at  law,  is  not  sufficiently  authenticated  to  entitle  it  to  registry  here.  State  ex 
rti  Hope  V.  Judge,  14  L.  379. 

6.  A  duly  authenticated  copy  of  a  public  foreign  will,  perhaps,  requires  no  further 
proof  of  its  execution.  C.  C.  1640 ;  C.  P.  930.  But  any  will,  not  genuine  on  its  face, 
most,  when  not  shown  to  have  been  proved  elsewhere,  be  strictly  proved  according  to 
our  laws.     Bobert  v.  ABier,  17  L.  4 ;  Sviccession  of  Robert,  2  R.  427. 

7.  A  foreign  will,  not  proved  before  the  order  for  its  execution,  because  the  law  of 
the  country  where  made,  did  not  require  it,  cannot  be  enforced  here  until  proved  accord- 
ing to  our  laws.     C.  C.  1682 ;  lb. 

8.  A  copy  of  a  foreign  will  with  authentic  evidence,  that  it  has  been  duly  proved  and 
probated  in  the  country  where  made,  the  probate  judge  must  order  to  be  registered  and 
executed  here.  Such  order  is  equivalent  to  a  new  probate,  and  wholly  independent  of 
the  question,  whether  letters  shall  issue,  and  to  whom.  State  ex  reL  Sloan  v.  Judge,  17 
L.  486. 

9.  It  may  be,  that  no  administration  is  required  in  the  interest  of  creditors  and  lega- 
tees, and  that  the  registry  is  only  necessary  as  evidence  of  title.  The  order  of  registry, 
in  each  case,  does  not  demand  the  appointment  of  an  executor  not  asked  for,  much  less 
of  an  attorney  of  absent  heirs.     lb, 

10.  The  object  of  the  law  is  to  give  foreign  wills  the  same  effect  here  as  in  the  coun- 
try where  made,  when  duly  proved  in  the  latter.  A  foreign  will,  so  proved,  a  probate 
judge  here  cannot  refuse  to  make  executory.  G.  C.  1682;  Succession  of  Bobert,  2  R. 
427. 

11.  Where,  in  such  case,  the  original  cannot  be  removed,  its  execution  may  be  or- 
dered on  the  production  of  a  duly  certified  copy  of  the  proceedings  and  evidence  before 
the  foreign  tribunal.     Jb. 

12.  And  where,  the  will  being  olographic  and  its  genuineness  not  having  been  at- 
tacked,  it  has  been  probated  abroad  without  proof  of  the  writing  or  signature,  a  certified 
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copy  with  evidence  taken  under  commission,  establishing  the  genuineness  of  the  original, 
will  suffice  to  make  it  executory  here.     lb.     Supra,  I),  No.  17. 

13.  The  probate  of  a  foreign  will  bj  a  competent  court  abroad  will  be  presumed  to 
have  been  duly  made ;  the  objection,  that  the  will  was  not  proved  according  to  the  foreign 
law  will  not  be  heeded.    Janes  v.  Hunter,  6  R.  235.     Evidbnce,  XXU.  (b),  No.  2. 

14.  A  will,  which,  probated  in  another  state  where  made,  has  operated  on  property 
there,  need  not  be  registered  here  to  support  an  action  to  enforce  a  legatee's  obligfOioni 
under  it.     Groves  v.  NxUty  13  A.  117. 

See  MiKOBs,  V.    Succession,  IX.  (b). 

(f)  By  what  Law  Governed;  and  Wills  made  in  Other  States, 

1.  A  will,  valid  where  made  and  enforced,  vests  title.     Day  v.  ThibodeaUy  5  N.  $.  49. 

2.  A  bequest  of  fireedom  in  Georgia,  prohibited  by  its  laws,  to  take  effect  five  yean 
afler  the  testator's  death,  cannot,  though  the  executor  bring  the  slave  here  before  tluu 
time,  be  enforced  under  our  laws,  which  sanction  such  bequest.  Mary  v.  MorrUy  7  L 
138. 

3.  A  resident  of  this  state,  having  made  a  will  the  day  before  his  marriage,  sailed  with 
his  wife  the  day  after  for  France,  to  reside  there  permanently.  After  hving  there  a 
year,  a  child  was  born  of  the  marriage,  and  a  few  months  after  the  testator  died.  EtH 
that,  under  G.  C.  10,  483,  the  validity  of  the  will,  made  here,  must  be  tested  by  oar  laws, 
and  not  those  of  France.     Succession  of  Senae,  2  B.  258. 

4.  The  only  exception  to  the  rule  of  C.  C.  483,  requiring  non-residents  to  dispose  of 
property  here  according  to  our  laws,  is  found  in  C.  C.  10,  under  whose  conditions  alone 
can  foreign  laws  operate  on  such  disposition.     lb,  * 

5.  Under  C.  C.  10,  par.  3,  wills  are  excepted  from  the  general  rule,  that  acts  passed 
in  one  country,  to  have  effect  in  another,  are  governed  by  the  laws  of  the  latter.  Bat 
the  exception  is  only  allowed,  when  the  testator  resides  abroad  both  at  the  time  of  his 
death  and  the  execution  of  the  will.     lb.  262. 

6.  A  will,  valid  in  form  where  made,  has  effect  here,  though  not  clothed  with  the  for- 
malities of  our  law.     C.  C.  1589  ;  Jones  v.  Hunter ,  6  R.  235. 

7.  The  effect,  however,  of  such  a  will  on  property  here  is  governed  by  oar  kw— 
lege  rei  sita  —  not  that  of  the  place  where  made.  C.  C.  10,  483.  Art  1589  C.  C 
creates  no  exception  to  the  rule,  that  heirs,  legal  or  testamentary,  take  immovables  here 
by  our  laws.     Jb, 

8.  The  validity  and  effect  of  a  will  made  and  enforced  in  another  state,  and  the  estate 
it  confers,  especially  as  to  personalty  there,  must  be  tested  by  the  law  of  the  testator's 
domicil,  and  not  the  legatee's.     Penny  v.  ChristmcUj  7  R.  481. 

9.  A  bequest  in  South  Carolina  of  money  to  be  invested  in  the  purchase  of  slaves  ibr 
the  use  of  S  during  her  life,  to  vest  forever  after  her  death  in  M  and  R,  and  their  heirs, 
is  valid  by  the  laws  of  that  state.  S  will  have  a  life-estate,  on  the  termination  of  which, 
M  and  R,  the  remainder-men',  whose  title  vested  at  the  creation  of  the  particohur  estate, 
will  take  the  property  as  tenants  in  common.     Jb. 

10.  Where  a  bequest  is  made  of  slaves  in  another  state  to  two  legatees,  the  surviyor 
of  whom  is  to  take  the  share  of  the  other  dying  without  issue,  and  one  of  them,  removing 
here  with  his  portion  of  the  slaves,  dies  without  issue,  the  survivor  cannot  recover  them 
nor  their  increase.  Harper  v.  Stanbrough,  2  A.  377 ;  infra,  Nos.  29,  33, 34.  Succes- 
sion, IX.  (a),  No.  5. 

1 1 .  Such  a  bequest,  though  valid  where  made,  creating  a  substitution,  cannot  operate 
on  property  here.  O.  C.  p.  216,  art.  40;  C.  C.  1507;  2b,  Trust,  IL  (a),  No.  12. 
Constitution,  IL  (c),  1),  No.  4.    Things,  II.  (b),  1),  No.  14. 

12.  A  will,  disposing  of  movables  and  immovables  here,  valid  in  form  by  the  kwsot 
another  state  where  made  by  a  resident  of  this  state  temporarily  absent,  who  afterwards 
returns  and  dies  here,  is  valid  by  our  laws.  C.  C.  1588-9.  The  latter  article  is  not 
confined  to  foreigners,  or  wills  disposing  of  movables,  nor  inconsistent  with  C.  C.  loSl. 
Succession  of  McCandless,  3  A.  579. 

13.  A  will  containing  a  prohibited  substitution  or  fdei-commissum,  though  valid  where 
made,  cannot  be  enforced  here.  But  as  to  the  form,  not  the  substance,  of  the  will,  the 
code  does  not  distinguish  between  movables  and  immovables.     lb, 

14.  Art.  IOC.  C,  par.  3,  relates  to  the  form,  not  the  substance,  of  a  bequest,  referring 
its  validity,  in  case  of  movables,  to  the  laws  of  the  testator's  domiciL  A  disposition  ot 
personal  property,  wherever  situated,  is  governed  by  those  laws.     lb, ;  Pbeston,  J-» 
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dissenting  in  Succession  ofFranJoUn^  7  A.  895 ;  Peale  7.  White^  lb.  449.    Succession, 
IX.  (a),  No.  6. 

15.  Where,  after  a  bequest  of  money  and  bank-stock,  to  revert  to  the  testator's  estate 
in  case  of  the  legatee's  death  withoat  issue,  yalid  by  the  laws  of  Virginia  where  made, 
the  legatee  removes  here,  and,  dying  without  issue,  bequeaths  the  property  to  a  third 
person,  in  a  contest  between  the  latter  and  the  executors  of  the  first  testator,  the  bequest 
made  in  Virginia  will  be  enforced  here.     Harden  v.  ^uti,  4  A.  65  ;  infra,  No.  29. 

16.  When  anon-resident  dies  here,  leaving  a  will  executed  at  his  domicil,  its  effect 
on  slaves  and  movables  here  at  his  death,  must  be  determined  by  the  laws  of  his  domicil. 
Succestion  of  Wells,  4  A.  522. 

17.  Where  a  slave  claims  his  freedom  here  under  the  will  of  his  master,  who  lived 
and  died  in  another  state,  where  his  property  was  situated,  and  the  will  was  to  take 
effect,  the  rights  of  the  parties  litigant  will  be  determined  by  the  laws,  not  of  this,  but 
tiiat,  state.    C.  C.  10 ;  Taung  v.  Egan,  10  A.  415. 

18.  A  testator  in  Alabama  devised  a  slave  to  his  heir  and  executor  to  hold  in  his  own 
right,  requesting  him,  as  soon  as  convenient,  to  remove  the  slave  from  the  state  and 
emancipate  him.  The  heir  brought  the  slave  to  this  state  and  sold  him.  Held;  the 
slsTe  cannot  recover  his  freedom  from  the  vendee.    lb, 

19.  Such  a  devise  is  absolute,  depending  on  no  contingency.  The  request  is  addressed 
to  the  devisee's  conscience  or  discretion,  but  not  compulsory.  In  Alabama,  a  devise 
ooQpled  with  sucb  a  trust  is  legal  only  so  far  as  the  latter  is  not  obligatory,  and,  if  the 
devisee  prefer  to  sell,  the  trust  cannot  be  enforced.  In  this  state,  it  would  be  considered 
not  written,  and  the  bequest  to  the  executor  to  hold  in  his  own  right  would  stand  alone. 
IL    %wa,  (d),  Nos.  23, 38 ;  III.  (c),  No.  19. 

20.  A  testator,  leaving  real  estate  here  and  in  Mississippi,  where  he  resided  and  made 
his  will,  gave  the  property  here  to  defendants,  two  of  his  children,  and  to  plaintiff,  his 
third  child,  a  small  legacy,  less  than  her  legitime,  on  condition,  that,  after  his  death,  she 
wooJd  by  deed  relinquish  all  daim  on  the  property  devised  to  defendants.  Plaintiff  did 
execute  such  a  deed  in  Mississippi,  where  all  parties  resided,  and  accepted  her  legacy, 
and  a  distributive  share  in  part  of  the  estate  not  devised.  But  the  deed,  for  informiality 
under  the  laws  of  Mississippi,  was  void.  Held,  that  the  deed  was  without  effect  in  both 
states;  in  one,  for  matter  of  form;  in  the  other,  for  illegality  of  consideration ;  that  the 
sums  received  by  plaintiff  did  not,  as  a  ratification  of  the  will,  bar  her  hereditary  claims 
in  this  state,  and  were  but  credits  to  be  collated  in  the  partition,  which  must  be  ordered 
between  the  parties.  C.  C.  10,  1488,  1506,  1613-6,  1772,  1887 ;  HoggaU  v.  Gihbs,  12 
A  770.    MARRiAiaE,  XV.  (b),  2),  b.  No.  6.    Obligations,  III.  (c),  2),  a.  No.  22. 

21.  Spofford,  J.  So  far  as  the  deed  is  to  operate  on  property  here,  its  form  and 
effect  most  be  determined  by  our  laws.  I  express,  then,  no  opinion  on  its  validly  under 
the  laws  of  Mississippi,  concurring,  in  all  other  respects,  in  the  opinion  rendered.     lb, 

22.  Merrick,  C.  J.  My  concurrence  is  yielded  with  great  hesitation.  The  testator's 
property  nmst  be  considered  as  forming  two  successions;  one,  inclusive  of  movables  de- 
pendent on  his  domicil,  subject  to  its  laws ;  the  other,  composed  of  inmiovables  here,  and 
gOTemed  by  our  laws,     lb, 

23.  Of  the  first,  the  testator  could  dispose  as  he  saw  fit.  Plaintiff's  bequest  and  legacy 
most  be  considered  as  coming  from  the  Mississippi  succession.  Conceding  the  will  con- 
tains a  prohibited  trust,  it  jstill  seems,  that,  at  the  date  of  the  deed,  a  valid  ratification 
ooald  be  made ;  and  that  plaintiff  cannot  avoid  the  deed  without  first  tendering  the  sums 
received  as  its  consideration  out  of  the  Mississippi  succession,  which  the  testator  oould 
legallj  withhold.     lb.  et  Id. 

24.  By  a  will  made  and  probated  in  Virginia,  the  situs  of  the  property  and  domicil 
^  the  parties,  a  valid  bequest  was  made  of  money  and  bank-stock  to  A,  to  revert,  in 
case  of  her  death  withoat  issue,  to  the  testator's  children.  Having  accepted  the  legacy 
and  given  the  executor  a  bond  to  comply  with  the  charge.  A,  while  living  in  Mississippi, 
sold  the  stock;  and,  subsequently  removing  here,  died  without  issue.  In  an  action 
against  her  universal  legatee  for  the  money  and  stock  by  the  testator*s  executor  and 
Iieirs,  his  children  and  a  grandchild,  held,  that  plaintiffs  must  recover.  Groves  v.  NuU, 
13  A.  117. 

25.  All  wills  and  obligations,  lawfully  executed  in  one  state,  must,  when  contested,  be 
enforced  in  every  other  state,  as  far  as  the  policy  of  the  latter  will  permit.     lb. 

26.  The  acceptance  of  the  legacy  was  a  contract,  binding  A,  if  dying  without  issue,  to 
comply  with  the  charge  lawfully  imposed.  A  contract,  for  any  other  consideration,  to 
pay  the  succession  a  sum  of  money  in  a  similar  event  would  be  enforced ;  and  the  obli- 
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gation  is  not  less  effective,  because  the  consideration  was  a  legacy  under  a  will  yi  a  sister 
state,  valid  there,  though,  perhaps,  invalid  here.  A  contract,  vidid  where  made,  is,  jure 
gentium,  valid  everywhere.     lb. 

27.  There  is  no  substitution  or  Jidei-commtisum  in  such  an  obligation.  There  is  do 
promise  to  return  the  thing,  and  no  property  tied  up,  so  that  a  good  title  cannot  be  made. 
The  only  encumbrance  is  a  debt,  once  conditional,  now  absolute,  which  can  be  extin- 
gui^fihed  at  any  time  by  payment  or  any  other  legal  mode.     lb, 

28.  Buchanan,  J.,  dissenting.  In  Virginia,  it  seems,  an  executory  devise  must  be 
limited  to  a  life  in  being  at  the  testator's  death.  The  limitation  to  the  testator's  children, 
then,  cannot  extend  to  their  issue,  not  tn  esse  when  the  will  was  made ;  and  this  being 
the  position  of  the  grandchild,  she  cannot  take  under  the  devise,  whose  language  shows, 
that  such  too  was  the  testator's  intention.     lb. 

29.  The  other  plaintiffs  should  have  sued  on  the  bond,  and  not  the  will.  The  latter 
contains  a  substitution,  which,  in*  a  foreign  will,  the  court  has  refused  to  enforce ;  suj/ra^ 
No.  10.  The  remarks  in  HayderCs  case,  supra^  No.  15,  in  which  this  very  will  was  con- 
sidered, are  but  obiter  dicta  ;  but  even  if  otherwise,  they  but  establish  the  right  to  a  per- 
sonal action  on  the  bond.  This  suit  not  being  so  brought  should  be  dismissed,  reserving 
a  right  of  action  on  the  bond.     lb,  et  Id, 

30.  The  validity  of  a  will,  as  affected  by  its  disposition  of  immovables,  the  laws  regu- 
lating the  alienation  or  acquisition  of  which  are  real  statutes,  depends  on  the  /ex  hcim 
sitcR.  Even  if  the  testator  can  leave  but  one  succession,  yet  the  power  of  disposition, 
as  to  part  thereof,  may  be- given  by  the  law  of  the  domicil,  and,  as  to  another  part, 
withheld  by  the  law  of  the  sittu.  And,  when  the  laws  are  in  conflict  as  to  immoTables, 
each  has  its  effect  within  its  territorial  limits.  Hughes  v.  Hughes^  14  A.  85.  Succes- 
BiON,  IX.  (b).  No.  16. 

81.  Thus;  a  testatrix  domiciled  in  Louisiana,  where  she  made  her  will  and  died,  di- 
vided two  thirds  of  all  her  property  here  equally  among  her  forced  heirs,  giving  the  other 
third,  as  an  extra  portion,  to  one  of  them,  to  whom  she  also  gave  all  her  immovables  in 
Mississippi.  Held,  that,  as  the  power  to  make  the  latter  bequest  was  conferred  bj  the 
laws,  not  of  Louisiana,  but  Mississippi,  by  which  it  was  valid,  whilst  the  former  basest 
was  sanctioned  by  our  own  laws,  both  bequests  must  be  upheld,  notwithstanding  the  con- 
flict between  the  laws  of  the  two  states  as  to  the  power  of  testamentary  disposition.  C. 
C.  1480 ;  lb, 

32.  After  a  succession  sale  of  movables  and  inmiovables  under  a  decree  to  effect  a 
partition,  the  administrator  being  without  funds  to  pay  debts  and  the  rights  of  the  beiis 
undetermined,  one  of  them,  residing  in  another  state,  by  a  will  there  disposed  of  her 
interest  in  the  succession  here.  Held ;  such  interest  is  but  an  action  of  partition,  which 
is  an  immovable,  and  the  bequest  must  be  governed  by  our  laws.  C.  P.  4o,  164-5 ; 
C.  C.  463 ;  Weber  v.  Ory,  14  A.  537.  Marriage,  XV.  (b),  2),  e,  Na  11.  Suc- 
cession, IX.  (a).  No.  10.     But  see  Things,  II.  (a),  Nos.  2,  3. 

33.  An  unconditional  bequest  in  another  state  to  two  parties  of  an  immovable  here, 
to  be  held  by  them  jointly  and  not  severally,  i,  e,  as  joint  tenants,  and  which,  on  the 
death  of  either,  is  to  pass  to  the  survivor  or  his  heirs,  is  a  conditional  substitution,  and 
so  void.  The  predeceased  is  to  preserve  for,  and  return  to,  the  survivor,  one  undivided 
half  of  the  property.  Which  half  will  be  released  from  the  charge,  cannot  be  foreknown, 
and  so  the  whole  property  is  tied  up,  until  the  condition  happens.     C.  C.  1507 ;  R, 

34.  A  devise  of  slaves  to  vest,  in  case  of  the  devisee's  death  without  issue,  in  plain- 
tiff, is  a  substitution.  C.  C.  1507.  And  though  valid  where  made,  where  both  plaintiff 
and  defendant  reside,  and  the  property  was  situated  when  the  will,  there  probated,  took 
effect,  yet  the  title  to  the  slaves,  brought  and  sold  here  by  the  first  devisee  to  defend- 
ant before  the  rights  of  plaintiff,  the  remainder-man,  had  vested,  cannot  be  disturbed. 
This  is  the  doctrine  of  Harper's  case,  supra^  No.  10,  which  is  not  in'  conflict  with  those 
of  Groves,  supra.  No.  24;  HoUonum,  Supra,  V.  (a).  No.  7;  and  McCM,  Markuoe» 
XV.  (b),  2),  E,  No.  9.     WaiUs  v.  DaniM,  14  A.  578. 

See  Supra,  (b),  3),  No.  11 ;  (e),  2).    Marriage,  XV.    Succession,  IX. 

VII.    Op  Donations  to,  and  between,  Married  Persons. 

1.  A  donation  between  husband  and  wife,  by  marriage  contract,  of  the  property  of 
the  one  who  dies  first,  to  the  survivor  without  issue,  is  annulled  by  the  birth  of  a  child, 
and  not  revived  by  the  latter's  death  before  its  parents.  Frideau  v,  Frideau,  8  M. 
707. 
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2.  The  parties  cannot,  bj  the  same  act  inter  vivos  or  mortis  causdy  make  to  each  other 
any  reciprocal  donation.     Frederic  v.  Frederic,  10  M.  188. 

3.  Under  O.  C.  art.  211,  p.  254;  art.  217,  p.  256 ;  C.  C.  1728-34,  in  a  donation  to 
one  of  the  spouses  in  a  marriage  contract,  if  the  donor  survive  the  donee,  the  latter's 
issue  bj  a  former  marriage  do  not  take.     Doueet  v.  Broussard,  6  N.  S.  200. 

4.  A  testator^s  declaration,  that  bis  separate  property  is  common  to  himself  and  wife, 
is  a  disguised  donation  to  her  and  void.     Casanova  v.  Acosta,  1  L.  187. 

5.  By  the  Spanish  law,  a  donation  propter  nuptias  could  not  exceed  one-tenth  of  the 
donor's  property,  debts  deducted.     Mercer  v.  Andrews,  2  L.  543. 

6.  And  the  donee  was  bound  to  show  the  condition  of  the  estate.    3. 

7.  A  donation  propter  nuptias  could  not,  by  the  Spanish  law  or  the  old  code,  be  made 
to  the  prejudice  of  creditors.     lb. ;  Cable  v.  Coe,  4  L.  556. 

8.  By  the  Spanish  law,  a  donation  by  one  of  the  married  parties  to  the  other  was 
revocable  during  the  donor's  life,  but  fixed  by  his  death.     Labbe  v.  Abat,  2  L.  566. 

9.  A  donee's  rights  under  a  marriage  contract  are  the  same  at  those  of  a  universal 
legatee  under  a  will.  Both  are  donees  per  modum  universitatis ;  both  take  after  the 
dooot's  death ;  both  hold  under  the  latter's  will,  expressed  in  different  forms,  but  alike 
sanctioned  by  law.  C.  C.  1732-6-9,  1519,  2306-8-16 ;  Fowhr  v.  Boyd,  15  L.  562. 
Marriage,  XII.  No.  2. 

10.  Every  donation  inter  vivos,  though  by  marriage  contract  to,  or  between,  the  par- 
ties, is  subject  to  the  general  rules  of  ordinary  donations,  and  must  be  made  in  the  same 
form.  C.  C.  1523,  1727-37  ;  Flores  v.  Lemee,  16  L.  271 ;  Harlin  v.  Leglise,  3  R  194. 
Suj^a,  V.  (b).  No.  5. 

11.  Where,  by  a  marriage  contract,  a  husband  with  issue  by  a  former  wife  gives  to 
hb  second,  if  she  survive  him,  all  that  he  possesses  and  can  dispose  of,  and  dies  without 
forced  heirs,  she  will  be  his  universal  donee.  C.  C.  1739  ;  C.  N.  1098  ;  CrisweU  v. 
Seay,  19  L.  528. 

12.  Art.  1480  C.  C.  does  not  apply  to  donations  between  married  persons.  Art  1739 
C.  C,  which  embraces  donations  both  mortis  causa  and  inter  vivos,  determines  the  amount 
which  either  party,  leaving  a  legitimate  child,  may  bequeath  to  the  other ;  and,  if  ex- 
ceeding one-tenth  of  the  decedent's  estate  in  full  property  or  the  usufruct  of  one-fifth,  it 
mast  be  reduced  to  the  disposable  portion.  Succession  of  Hoa,  1  A.  142  ;  Depas  v.  Riez, 
2  A.  30 ;  Grover  v.  Clarke,  7  A.  175.  [^  act  21  March,  1850,  No.  300,  the  parties 
may  give,  each  to  the  other,  all  that  either  could  ffive  to  a  stranger  ;  infra.  No.  32.] 

13.  Art  1745  C.  C.  applies  to  testamentary  dispositions;  and  in  determining  the 
portion,  which  one  with  issue  by  a  previous,  may  give  to  the  spouse  of  a  subsequent, 
nmrriage,  extends  to  all  the  property  of  which  the  donor  may  die  possessed,  whether 
broDght  in  marriage  or  subsequently  acquired,     lb.  2  A.  30. 

U.  A  donation  inter  vivos  by  a  wife  to  her  husband  can  embrace  only  her  present 
property.     C.  C.  1514 ;  Soileau  v.  Rougeau,  2  A.  766. 

15.  Dowry,  settled  in  view  of  marriage,  does  not  become  the  wife's  until  the  marriage. 
C.  C.  1733 ;  Succession  of  Mossy,  4  A.  338. 

16.  Manual  gifts  between  husband  and  wife  have  no  date  as  against  creditors  ;  even 
when  made  in  the  marriage  contract,  they  cannot  prejudice  subsequent  creditors,  in 
fraud  of  whose  rights  they  are  presumed  to  have  been  made.  Jones  v.  Morgan,  6  A. 
631.    Obligations,  VII.  (b),  2),  b,  §  3,  No.  1. 

17.  Art  1747  C.  C.  contains  two  separate  dispositions ;  by  the  first,  the  donation,  as 
excessive,  is  reducible ;  by  the  second,  as  disguised,  a  nullity.  The  distinction  is  derived 
from  the  Roman  law ;  D.  24  L.  1  T.  5  1 ;  §  5  ;  and  recognized  in  France.  C.  N.  1099 ; 
Tkibodeaux  v.  Berpin,  6  A.  675.     Succession,  V.  (c),  2),  No.  30. 

18.  The  nullity  which  attaches,  under  the  second  disposition  of  C.  C.  1747,  to  dona- 
tions between  married  persons  through  the  interposition  of  a  third,  is  absolute,  and  may, 
in  all  cases,  be  invoked  by  the  contracting  parties  or  their  heirs,     lb, 

19.  A  donation  in  a  marriage  contract  was  made  in  these  words :  U  fait  aussi  dona- 
tion pure  et  simple  a  la  dite  future  epouse,  ses  heritiers,  ou  leurs  descendants,  dans  le  cas 
ou  la  dite  future  epouse  mourut  avant  lui  d*une  somme  de  cinq  n^iUe  piastres,  laqueUe  do- 
naticn  aura  effet  au  deees  du  futur  epoux.  Held,  that  the  disposition  must  be  inter- 
preted to  be  a  donation  to  the  wife,  in  case  she  survive  the  husband,  and  to  her  heirs  in 
case  she  do  not.     Succession  of  De  BelHsle,  10  A.  468. 

20.  Though  such  a  disposition  ps^rtake  of  the  character  of  a  donation  mortis  causa,  it 
l<  not  avoided  by  C.  C.  1563.  That  article  is  controlled  by  C.  C.  1728-38,  taken  in  con- 
nection with  arts.  2306-8-1 6.     IL 
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21.  All  Btipalationd,  legally  admissible  in  a  marriage  contract,  are  sufficient  in  point 
of  form,  if  passed  before  a  notary  and  two  witnesses,  though  that  number  would  not  suf- 
fice for  a  nuncupative  will.     R, 

22.  Art  1728  C.  C,  which  authorizes  a  donation  of  all  or  part  of  the  donor's  property, 
does  not  require  the  institution  of  an  heir,  either  universal,  or  bj  universal  title.  The 
word  ^  part ''  does  not  mean  an  aliquot  part  only,  but  any  absolute  quantity  or  sum,  taken 
by  itself  out  of  an  entirety,  and  without  reference  to  the  ratio  it  bears  to  the  integer,  from 
which  it  is  detached.     So  the  donation  of  a  specific  sum  is  good.     /&. 

23.  A  donation  propter  nuptia$  by  the  husband,  comprising  all  his  property,  of  a  valne 
less  in  amount  than  that  of  a  judgment  entered  up  against  him  the  same  day,  will  be 
regarded  as  in  fraud  of  creditors,  and  cannot  avail  the  wife.  Harmon  v.  Ryany  10  A 
661. 

24.  Art.  1739  C.  C.  does  not  apply  to  a  donation  by  marriage  contract  to  the  wife, 
divorced  from  her  husband,  with  issue  of  the  marriage  living.  The  donor's  children 
may  not  survive  him,  and  his  forced  heirs,  or  their  heirs  or  assigns,  can  alone  sue  to  re- 
duce the  donation,  if  excessive,  which  can  only  be  determined  at  his  death.  C.  C.  1490- 
1 ;  Ledoux  v.  Boyd,  10  A.  663. 

25.  Where  a  donation  to  the  wife  in  the  marriage  contract  is  made  on  the  oonditioD, 
that,  if  she  in  any  manner  be  separated  from  her  husband,  the  property  shall  revert  to 
him,  this  will  not  apply  to  a  separation  obtained  by  her  for  his  fault     lb. 

26.  Even  were  such  a  clause  a  prospective  renunciation  by  her  of  a  legal  right,  being 
in  derogation  of  art.  152  C.  C,  a  law  eminently  conducive  to  good  order  and  public 
morals,  it  would  be  null.  C.  C.  11.  Impunity  shall  not  be  stipulated  in  advance  for 
an  act  the  law  reprobates  and  punishes.    3.    Laws,  II.  (g),  No.  1. 

27.  Where  the  donation,  in  such  case,  is  an  absolute  conveyance,  any  limitations  over 
in  the  event  of  the  death  of  the  donor  or  donee  will  not  prevent  the  wife,  both  parties 
living,  from  entering  at  once,  under  art  152  C.  C,  into  possession  of  the  property. 
3. 

28.  Defendant,  by  a  marriage  contract,  made  to  his  intended  wife  an  irrevocable 
donation  in  cash,  the  receipt  whereof  she  acknowledged,  to  operate,  if  he  died  before  her 
without  issue,  as  a  first  privilege  on  his  property,  and  not  to  bar  her  community  daims. 
The  parties  married  and  lived  together,  when,  the  wife  dying  without  issue,  her  admin- 
istrator claimed,  that  the  donation,  being  one  of  present  property,  did  not  imply  the  con- 
dition of  survivorship,  which,  C.  C.  1737,  must  be  expressly  mentioned.  Sekl,  that  the 
act,  if  so  to  be  interpreted,  shows  also  that  the  donation  was  paid ;  and  defendant  is  not 
liable,  unless  proved  to  have  received  a  like  sum  from  the  wife  between  the  contract  and 
the  marriage.     Stratton  v.  Rogern^  11  A.  380. 

29.  But,  under  the  true  interpretation  of  the  contract  and  the  provisions  of  law,  such 
a  donation  is  one  in  fwturo  of  a  certain  sum,  payable  out  of  the  donor^s  succession,  and 
governed  by  C.  C.  1738,  which,  interpreted  by  C.  C.  1728,  ad  Jin.,  and  C.  C.  1734,  to 
which  it  refers,  means,  that,  if  the  donor,  who  has  made  a  donation  to  his  wife  simply  of 
future  property,  survive  her,  the  donation  falls,  though  there  be  issue  of  the  marriage. 
3. 

30.  The  word  ^irrevocable,''  in  such  a  contract,  only  means  irrevocable  by  the 
donor,  and  not  by  the  act  of  God,  (the  death  of  the  wife,)  and  the  condition  imposed  by 
law  on  the  donation.     3. 

31.  The  donation  of  a  sum  of  money  at  a  future  day,  in  a  marriage  contract,  need  not 
be  in  the  form  of  a  will,  nor  accepted  in  its  precise  terms,  nor  does  it  require  delivery. 
C.  C.  1728-32-^-8  ;   Wood  v.  Stokes,  13  A.  143. 

32.  The  act  31  March,  1850,  No.  300,  without  repealing  any  other  article,  amends 
C.  C.  1739,  for  which  it  is  substituted,  subject  to  the  limitations  and  exceptions  of  other 
articles.  The  act,  then,  does  not  remove  the  restriction  on  persons  contracting  a  subse- 
quent, while  having  children  by  a  former,  marriage,  imposed  by  0.  0.  1745,  which  is 
left  in  full  force.     Ih, ;  supra,  No.  12.     Supra,  II.  (a),  No.  7.     Codes,  L  No.  27. 

See  Supra,  V.  (c).  No.  9.  Marriage,  IV.  XIII.  (e),  4),  d.  No.  21.  Mortgage, 
IV.  (c),  8).    Privilege,  n.  (b). 

DUELLING. 
See  Elections  bt  the  Peo?lis,  II.  No.  3.    Const.  1845,  art.  89.    Const.  1852, 

ART.  90. 
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EJECTMENT. 

1.  The  possession  of  real  or  immovable  property,  and  damages  for  its  unlawful  deten- 
tbn,  are  recovered  in  this  state  hj  the  possessory  action  and  an  action  of  damages  in 
the  nature  of  that  known  in  the  French  law  as  the  action  of  reintegrande  ;  for  the  de- 
ci:<ions  relating  to  which,  see  Petitoet  JlNd  Possessory  Actions,  IIL  Offences 
AND  Quasi  Offences,  IL  (b) ;  (e),  3)  ;  (f )  ;  (g),  2),  b  ;  3).  Possession,  L  II.  Pre- 
scription, n.  (b),  1^,  c.  The  right  of  ownership,  or  the  title  to  real  estate,  or  an 
immovable  right,  is  claimed  by  the  petitory  action  and  that  of  jactitation  or  slander  of 
tide,  for  whidh  see  Petitory  and  Possessory  Actions,  IL    Slander  of  Title. 

ELECTION. 

See,  for  the  election  of  officers  of  corporations,  political  and  private.  Corporations, 
ni.  X.  ( j),  Na  1 ;  (o).  No.  1 ;  (q).  No.  3.  Lafayette,  No.  3.  Mandamus,  I.  (b). 
New  Orleans,  II.  (g).  Quo  Warranto  ;  for  election  in  contracts.  Obligations, 
VLLL  (d).  Accession,  II.  (a),  Nos.  2, 3, 7.  Possession,  II.  (b)  ;  for  the  election  of 
pleas  and  remedies.  Criminal  Law,  III.  V.  (d),  2),  Nos.  2,  3,  14 ;  VI.  (e),  Nos.  5,  6, 
7.  Executory  Process,  IV.  Sale,  III.  (d),  1),  Nos.  6,  8 ;  for  the  election  of  domi- 
cil,  DoMiciL,  II.  Bills  and  Notes,  VL  (a),  2)  ;  VIL  (c),  1),  No.  8  ;  VIIL  (c),  No. 
22.  Courts,  n.  (g),  1),  No.  10 ;  for  the  election  of  a  devise.  Donations,  V.  (b), 
Na  22 ;  VI.  (a),  1),  Nos.  18, 17  ;  (b),  1),  Nos.  2,  3,  5 ;  (f ),  Nos.  20,  24. 

ELECTIONS  BY  THE  PEOPLE. 
I.  In  General. 

IL    Of  the  Right  to  Vote;  and  Liability  for  the  Illegal  Rejection 

OF  Votes. 

in.   Of  the  Formalities  and  Time  of  Elections  ;    their  Validity  and 

Avoidance. 

I.  In  General. 

1.  Though^  nnder  const.  1852,  there  be  various  general  elections,  no  one  of  them  is 
called,  ^  the  general  election.^  That  term  probably  designates  an  election  throughout 
the  state,  in  contradistinction  to  one  onlv  in  certain  portions  of  the  state.  Const.  1852, 
arts.  4,  18,  79,  147  ;  Ransdell  v.  Ariaily  13  A.  459. 

2.  The  terms  of  elective  officers,  prescribed  by  const.  1852,  are  indivisible,  and,  with 
one  or  two  exceptions,  uniform,  so  as  to  begin  and  end  at  certain  fixed  periods  simul- 
taneously'throughout  the  state.  When  vacancies  occur,  the  old  term  does  not  lapse, 
and  a  new  and  independent  one  begin,  but  the  vacancy  is  supplied  for  the  remainder  of 
the  old  term,  at  whose  expiration  things  resume  their  normal  course.     lb. 

See  act  15  March,  1855,  No.  319,  of  which  §  41  is  amended  by  act  20  March,  1856, 
No.  139,  and  §  48  by  act  18  March,  1858,  No.  301 ;  for  betting  on  elections.  Aleatory 
Contracts,  Nos.  5, 10, 13 ;  for  the  elections  of  certain  officers.  Clerks  of  Court,  IL 
Justice  of  the  Peace,  Nos.  12,  18,  19.  Recusation,  No.  12  ;  acts  27  February, 
1855,  No.  34;  15  March,  1855,  No.  344,  of  which  §§  1,  5  are  amended  by  act  1860, 
No.  175.  Sheriff,  L  (a)  ;  for  election  of  U.  S.  senators,  act  15  March,  1855,  No. 
299  ;  for  presidential  electors,  act  15  March,  1855,  No.  339 ;  for  other  matters,  Laws, 
I.  (a).  No.  27.    BoADS  and  Levees,  L  No.  2. 

n.  Op  the  Bioht  to  Vote;  and  Liability  for  the  Illeoal  Rejection  of 

^  Votes. 

L  An  inspector  is  not  answerable  in  damages  for  a  mere  error  of  judgment  in  re- 
jecting a  vote,  when  his  motives  are  upright  To  create  liability,  it  must  be  alleged  and 
proved  that  be  acted  fraudulently  or  maliciously.  Bridge  v.  Oakeg,  12  B.  638;  2  A. 
968  5  Patterion  v.  jyAuterive,  6  A.  467. 

2.  To  constitute  malice,  the  act  must  be  a  wrongful  one,  done  intentionally,  without 
just  canae  or  ezcnse.    Personal  ill-will  is  not  essential  to  its  existence ;  and,  in  the  ab- 
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sence  of  any  declared  intention  to  do  wrong,  the  motive  may  be  inferred  from  the  cir- 
cumstances of  the  act.     Acta  exteriora  indicant  interiora  seereta,    lb, 

3.  The  oath  against  duelling  to  be  tendered  a  chaUenged  voter,  under  act  1  June, 
1846,  §  12,  No.  105,  is  not  unconstitutional;  and  the  vote  of  one,  who  declines  to  take 
the  oath,  is  to  be  rejected.     Dwight  v.  Rice^  5  A.  580. 

4.  Commissioners  are  not  liable  in  damages  for  rejecting  a  vote  in  good  faith,  under 
an  act  prescribing  the  mode  of  conducting  elections,  though  subsequently  adjudged  un- 
constitutional,    lb.    Justice  of  the  Peace,  No.  14. 

5.  Commissioners,  who  have  refused  plaintiff's  vote,  because  they  believed  his  resi- 
dence did  not  entitle  him  to  vote,  are  not  liable  in  damages.  And  where  the  lower  court 
has  arrived  at  the  same  conclusion  on  the  subject  of  plaintiff's  residence,  they  will  be 
considered  conscientious  in  their  belief.     Patterson  v.  I/Autrive^  9  A.  35. 

6.  Campbell,  J.,  dissenting.  Under  act  25  January,  1847,  §§  15-18,  No.  13,  ex- 
cept in  cases  of  disqualification  from  crime,  the  oath  is  the  only  test  of  the  voter's  right 
to  his  suffrage.  If  he  refuse  to  subscribe  it,  his  vote  must  be  rejected ;  if  he  take  it,  his 
vote  must  be  received,  unless,  perhaps,  its  falsity  be  established,  for  which,  however,  the 
law  makes  no  provision,     lb. 

7.  The  commissioners'  belief  could  not  deprive  plaintiff  of  the  right  to  establish  his 
qualification  in  the  manner  prescribed  by  law ;  on  his  demand  they  should  have  tendered 
the  oath,  which,  if  taken,  unless  proved  to  be  false,  would  have  entitled  him  to  vote. 
Their  refusal  to  administer  the  oath  to  a  person  entitled  to  vote,  being  the  denial  of  a 
right,  is  a  wrong,  which  carries  damage  with  it.     lb.  et  Id, 

8.  Whatever  the  former  authority  of  a  commissioner  in  New  Orleans  to  inquire  into 
the  evidences  of  a  voter's  citizenship,  he  has  no  such  authority  since  the  registry  act  20 
March,  1856,  No.  163,  passed  in  accordance  with  art  11,  const*  1852.  AvM  v.  Wdtony 
12  A.  129. 

9.  The  office  of  registry,  under  this  act,  is  a  special  tribunal  for  the  trial  of  the  right 
to  vote  in  New  Orleans  ;  and  its  certificate  is  a  judgment,  not  subject  to  revision  by  the 
commissioners,     lb. 

10.  The  judgments  of  that  tribunal  are  not,  however,  without  appeal.  The  act,  §  9, 
provides  redress  for  the  refusal  of  a  certificate ;  while  its  validity  may,  in  all  cases,  be 
examined,  on  the  contest  of  an  election,  by  the  tribunals  seized  of  jurisdiction  over  such 
contest,     lb. 

11.  When  the  voter's  registry  is  more  than  three  months  old,  and  no  change  of  domi- 
cil  is  indorsed  on  the  certificate,  the  vote  may  be  challenged  for  a  change  of  domicil,  as 
to  which  the  voter  may  be  sworn.  It  may  be,  he  has  neglected  to  have  the  change 
indorsed  on  the  certificate ;  §§  7,  8,  20.     lb. 

12.  At  an  election  to  ratify  an  ordinance  under  act  12  March,  1852,  No.  175,  autho^ 
izing  municipal  subscriptions  to  stock,  etc.,  none  can  vote  but  proprietors  of  landed 
estates  in  the  parish  or  corporation  where  the  election  is  held.  Police  Jury  v.  Landry , 
12  A.  841. 

See  act  19  March,  1857,  No.  201,  amending  act  20  March,  1856,  §  20,  No.  163. 

ni.    Op  the  Fobmalities  and   Time   of  Elections;    theis  Validity  ahd 

Avoidance. 

1.  In  act  1  June,  1846,  §  6,  No.  138,  the  phrase,  term  of  the  court  in  the  parish  of 
Jefferson,  means  monthly  term.     Borgstede  v.  Clarke,  5  A.  291. 

2.  Plaintiff,  after  discontinuing  his  suit  contesting  the  election  of  defendant,  who  is 
thereupon  commissioned,  cannot  renew  the  contest     lb, 

3.  Though  it  be  the  duty  of  the  corporation,  under  act  12  March,  1852,  §  3,  Na  175, 
authorizing  municipal  subscriptions  to  stock,  etc,  to  furnish  the  commissioners  with  a 
duly  certified  list  of  the  voters  authorized  to  ratify  the  ordinance,  the  failure  to  furnish 
such  list  does  not  invalidate  the  election.  New  Orleans  v.  SL  Romesy  9  A.  573 ;  JVew 
Orleans  v.  Gordeviolle,  10  A.  732. 

4.  If  it  were  shown,  that  a  sufficient  number  of  illegal  votes  were  received  to  affect  the 
result  of  the  election,  it  would  be  annulled ;  but  the  failure  to  comply  with  the  merelf 
directory  clause  has  no  such  effect.    3, 

5.  The  court  cannot  affix  to  the  omission  a  consequence  the  legislature  has  not  itselfi 
and  which,  if  such  were  its  intention,  it  should  have,  affixed ;  nor  can  such  intention  be 
reasonably  inferred  from  the  nature  of  the  clause.     lb.     Laws,  II.  (g). 

6.  Buchanan,  J.,  dissenting.    A  statute  is  imperative  in  every  particular  essential  to 
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the  thing  to  be  done,  and  directory  only  in  that  which  is  immaterial.  The  object  of  the 
election  is  to  take  the  sense  of  a  certain  class  of  voters,  whose  qualifications  can  be 
determined  only  by  a  certified  list,  by  which  the  commissioners  are  commanded  to  be 
guided,  and  which,  then,  is  indispensable  to  that  object     lb. 

7.  Under  the  act  and  the  ordinance,  the  relation  of  the  city  and  the  tax-payers,  whose 
sabecription  to  the  companies  is  made  through  the  city,  is  that  of  principal  and  agent 
The  companies,  in  dealing  with  the  agent,  are  bound  to  see  that  it  complies  with  the 
requisitions  of  the  act,  of  which  one  is,  that  a  list  be  furnished.  This,  then,  is  a  condi- 
tion, if  not  precedent,  at  least  subsequent,  essential  to  the  validity  of  the  election.  lb. 
et  Id,    Mandate,  II.  (b),  No.  8. 

8.  The  forced  contribution  to  the  stock  is  not  properly  a  tax  ;  it  expropriates  property 
and  is  analogous  to  contributions  for  levees,  in  which,  as  in  tax  sales,  all  legal  formali- 
ties mast  be  strictly  fulfilled.  And  if  a  tax  sale,  though  consummated,  may  be  annulled, 
it  k  not  less  proper  to  arrest  the  enforcement  of  a  tax  under  a  law  which  has  not 
been  obeyed.  3.  et  Id.  Roads  and  Levees,  III.  (c).  No.  2.  Taxes,  III.  (d),  2), 
No.  6. 

9.  The  official  return  ia  primd  facie  evidence  of  the  legality  of  an  election.  Auld  v. 
Walton,  12  A.  129. 

10.  Right  to  office  is  given  — '•  not  by  the  return  —  but  the  election,  in  a  suit  contest- 
ing which  the  court  may  go  behind  the  return  to  know  the  true  canvass.  But  the 
borden  is  on  the  contestant  to  overcome  the  majority  returned  for  his  opponent   lb. 

11.  Where  an  election,  at  which  plaintiff  and  defendant  are  candidates,  is  held  the 
daj  fixed  therefor  by  law,  under  a  writ  duly  issued  and  proclamation  thereof  duly  made, 
plaintiff,  who  suggests  no  error  in  the  returns  indicating  defendant's  election,  and  whose 
gnrands,  contesting  it  under  act  15  March,  1855,  §  41,  No.  319,  are  vague  and  insuffi- 
cient, untenable  or  inmiaterial,  must  fail ;  and  defendant  shall  have  judgment  for  the 
office.    Augtutin  v.  JEgglestafiy  12  A.  366. 

12.  Where,  in  such  action,  plaintiff  alleges,  that  the  election  was  null  because  not 
beki  in  compliance  with  a  particular  law,  but  does  not  specify  what  provisions  thereof 
might  have  been  observed  and  were  not,  or  what  was  done  which  ought  not  to  have 
been  done,  the  allegation  will  be  too  vague  and  insufficient     lb. 

13.  The  mere  position  of  the  ballot-boxes,  without  any  resulting  injury,  does  not 
avoid  an  election.     lb. 

14.  Elections  are  determined  by  the  majority  of  the  ballots  cast,  and  are  not  to  be 
set  aside  for  meagreness  of  the  vote,  without  distinct  and  circumstantial  allegations 
of  error,  fraud,  violence,  or  illegality,  affecting  the  result.     lb. 

15.  Where  a  relator,  commissioned  as  sheriff,  his  election  never  having  been  con- 
tested, act  1  June,  1846,  No.  138,  sues  out  a  mandapius  against  his  predecessor,  claim* 
iog  the  right  to  hold  over  until  a  sheriff  be  legally  appointed,  no  evidence  of  the  returns 
is  admissible,  nor  will  the  court  go  behind  the  commission.  State  ex  reL  Vienne  v. 
^onw,  12  A.719. 

16.  Where  an  election  for  a  tax  under  act  12  March,  1852,  No.  175,  is  carried  by 
illegal  votes,  the  tax  cannot  be  enforced,  even  against  a  voter  who  seeks  to  avail  himself 
of  the  charter  onder  the  tax  by  his  signature,  where,  at  the  time  of  signature,  his  knowl- 
edge of  the  illegality  of  the  election  is  not  shown.    Police  Jury  v.  Landry^  12  A.  841. 

17.  The  police  jury  cannot  ratify  such  election  if  null ;  tibe  legal  voters  can  alone 
sanction  the  tax.  lb. 

18.  No  court  can  take  cognizance  of  a  contest  touching  the  election  of  a  district 
judge  out  of  the  parish  of  Orleans.  The  judge  of  a  district,  embracing  two  parishes,  is 
not  a  parish  officer  within  meaning  of  act  15  March,  1855,  No.  319.  Stale  ex  reL.  Rov*" 
9eau  V.  Judgcy  13  A.  89. 

19.  The  contesting  of  votes  is  a  judicial  function  only  so  far  as  made  such  by  special 
statute ;  in  the  absence  of  which  courts  are  without  jurisdiction  ratione  materia^  which 
cannot.be  .supplied  by  consent  of  parties,  and  any  order  recognizing  which  they  must 
decline,  ex  officio,  to  render.     Jb.     Mandamus,  I.  (a),  2),  No.  9.  s 

20.  A  petition,  contesting  an  election,  should  aver,  that  the  result  was  —  not,  that  it 
probably  would  have  been  —  changed  by  the  illegalities  charged.  Thus ;  an  averment, 
tiiat  **  the  illegal  votes  so  cast  vitiate  said  election,  because,  if  they  had  been  rejected, 
it  would,  in  all  probability,  have  changed  the  result  in  petitioner's  favor,"  is  insufficient 
Lanier  y.  GaUaiaSj  13  A.  175. 

21.  An  election  is  not  null,  though  held  under  a  law,  which,  however  unconstitutional, 
is  7et  but  a  police  regulation.     The  legislatui'e  cannot,  by  clo^ng  an  election  law  with 
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unconstitational  provisions,  disfranchise  electors  and  silenoe  the  voice  of  the  people. 
Andrews  v.  Saucier,  13  A.  301. 

22.  There  is  an  essential  difference  between  the  act  of  voting,  and  police  proriBions  to 
secure  the  evidence  of  the  act.  If  the  votes  be  deposited,  the  object  of  the  election  is 
attained ;  and  its  validity  cannot  be  affected  by  a  non-observance  of  directorj,  or  an 
observance  of  unconstitutional,  provisions.  The  elective  power  cannot  thus  be  taken 
from  the  people  and  given  to  juries  and  courts.     lb. 

23.  The  const.  1852  distinguishes  between  judges  and  justices  of  the  peace.  The 
latter,  though  vested  with  certain  judicial  powers,  are  not  judges  within  art  82,  which 
isolates  judicial,  from  all  other,  elections.    Jb. 

24.  By  becoming  a  candidate,  a  party  recognizes  the  validity  of  the  law,  under  wluch 
the  election  b  held,  and  by  praying,  when  defeated,  to  be  declared  elected,  he  is  estopped 
from  averring,  that  the  election  was  held  without  warrant  of  law.  lb.  Evidencs,  XII. 
(f ),  No.  19. 

25.  Thus ;  plaintiff,  a  commissioned  justice  of  the  peace  for  the  parish  of  Orleans,  was, 
as  a  candidate  for  reelection,  defeated  by  defendant  at  a  general  election,  held  in  Novem- 
ber, 1857,  under  acts  19  March,  1857,  No.  289  ;  15  March,  1855,  No.  345.  Plaintiff, 
alleging,  that  the  former  act  was  unconstitutional,  that  the  latter  provides  for  the  elec- 
tion of  justices  only  at  every  general  election  for  clerks  of  court,  (which  did,  and  ooold, 
not  take  place  in  1857,)  and  that  he  himself  had  been  elected,  prayed  for  a  decree  that 
defendant  had  not  been  elected,  and  that  plaintiff  was  entitled  to  the  office.  Hdd;  the 
constitutionality  of  the  former  act  need  not  be  considered ;  plaintiff  cannot  question  the 
sufficiency  of  the  latter ;  justices  may  be  elected  at  a  general  election ;  and  defendant  is 
entitled  to  judgment.   lb. 

26.  Buchanan,  J.,  concurring.  The  act  1857  presents  several  unoonstitatiooal 
features.  But  plaintiff  cannot  contest  the  election  for  the  time  when,  or  the  unconstitn- 
tionality  of  the  law  under  which,  it  was  held.  He  claims  the  benefit  of  the  election. 
The  logical  consequence  of  his  suicidal  plea  is  to  put  him  out  of  court.  /6.  [Bui 
observe  ;  plaintiff  prayed  for  a  decree  — •  not  that  he  had  been  —  but  thai  defendant  had 
not  been  —  elected  to  the  office.  To  this  office  plaintiff  held  a  vaUd  commmony  vMeh 
an  election,  only  when  legal,  could  vacaie7\ 

27.  Sfoffobd,  J.,  concurring.  This  is  not  a  mere  private  contest,  but  a  matter  of 
public  concern.  Plaintiff  is  not  estopped  from  contesting  an  election,  wMch,  if  act 
1857  be  unconstitutional,  there  being  then  no  commissioners  nor  returns,  was  bat  the 
voluntary  act  of  private  individuals  without  warrant  of  law,  which  the  law  caonot  recog- 
nize.   But  the  act  is  n6t  unconstitutional.    3. 

28.  Its  constitutional  power  to  regulate  the  mode  of  elections,  the  legislature,  having 
once  delegated  to  the  municipal  authorities  of  New  Orleans,  could  withdraw,  and  confer, 
as  it  has  done  by  the  act,  on  a  central  board  o  icommissioners.     lb.  et  Id. 

29.  The  board  is  for  the  parish,  not  the  city  only,  and  its  members  are  not  the  admin- 
istrators of  the  city  police  intended  by  art.  124,  const.  1852.  That  article  relates  to 
officers  purely  municipal,  unconnected  with  elections  which  is  the  business  of  the  state, 
and  completely  recognizes  the  legislative  control  of  elections  even  for  the  officers  of  the 
city.  The  mode  of  election  embraces  the  whole  subject  of  precincts^  polls,  comoiissios- 
ers,  returns,  and  rules  to  protect  the  right  of  suffrage.    lb.  et  LL 

30.  The  attorney-general,  though  classed  as  a  judicial  officer,  may  act  as  a  member 
of  the  board,  his  place  in  which  is  not  a  civil  office  of  emolument.  He  niay  be  a  com- 
missioner under  a  special  statute.     Const  1852,  arts.  1,  2, 83 ;  lb.  et  Id. 

31.  Art.  13,  const.  1852,  is  not  violated  by  the  act,  §§  2, 3,  4,  which  are  intended  to 
facilitate,  not  abridge,  the  right  of  suffrage,     lb.  et  Id. 

32.  The  provisions,  relative  to  the  salaries  of  some  of  the  commissioners  and  the  office 
expenses  of  the  board,  and  authorizing  the  latter  to  use  as  an  election  poU  any  bail(hng 
belonging  to  the  city  or  parish,  or,  if  necessary,  rent  proper  buildings  for  the  occasion, 
cannot  destroy  the  law  ;  §§  9,  14,  82.     lb.  ^  Id. 

33.  As  the  first  fifteen  and  last  two  sections  of  the  act  may  well  stand  as  the  election 
law,  even  if  the  other  sections,  the  ^  police  portion  "  of  the  act,  be  null,  no  opinion  need 
be  expressed  of  the  latter.  The  election  having  been  held  under  a  law,  valid  in  pro- 
viding for  the  precincts,  polls,  and  appointment  of  commissioners,  is,  therefore,  good.  A 
et  Id.    Laws,  II.  (a),  Nos.  3,  6. 

34.  The  election  of  justices  is  governed,  not  by  art.  82,  const  1852,  which  isolates 
judicial  elections,  but  by  art  78,  which  controls  the  subject,  and  leaves  it  to  the  legisla- 
ture to  fix  the  time  of  diection  even  on  the  same  day  with  other  electioiis.    Ib»  et  M 
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85.  The  act  1855,  No.  845,  though  carelessly  worded,  must  be  interpreted  to  mean, 
that  justices  in  the  parish  of  Orleans  shall  be  elected  at  every  general  election,  which 
occurs  once  in  two  years.  It  is  the  only  way  to  harmonize  the  law  and  constitution. 
Const  1852,  art.  78  ;  R.et  Id. 

36.  In  a  suit,  whether  by  quo  tvarrcmto  or  otherwise,  contesting  the  validity  of  an 
election  because  a  free  exercise  of  the  right  of  suffrage  had  been  prevented  by  intimi- 
dation and  violence,  the  absence  of  the  material  allegation,  that  a  sufficient  number  of 
voters  were  prevented  from  voting  to  have  changed  the  result,  is  fatal.  StcOe  v.  Mason. 
14  A.  505. 

37.  A  party,  who  prefers  no  claim  himself  to  an  office,  to  which  another  has  been 
elected,  cannot  contest  the  validity  of  the  latter's  election.  Act  15  March,  1855,  §§  41- 
46, 53,  No.  819 ;  lb. 

See  act  10  March,  1860,  No.  206,  amending  and  reenacting  §  24,  and  repealing 
§§  16, 18-23, 25-29,  31,  of  act  19  March,  1857,  No.  289.  Appeal,  I.  (b),  1),  No.  34 ; 
U.  (c),  Nos.  22,  23  ;  VIII.  (d).  No.  33.  Coubts,  II.  (a),  Nos.  27,  et  seq.  Costs,  III. 
(a),  No.  22.    New  Tbial,  I.  No.  11.     Tbial,  No.  21. 

EMANCIPATION, 
See  MiNOBS,  IV.    Slaves,  I.  (b). 

ENTRY. 

See  Appeal,  II.  (c),  Nos.  17,  et  al  Bills  and  Notes,  VIII.  (b),  Nos.  5, 6, 9, 29. 
Clerks  op  Coubt,  III.  No.  4.  Coubts,  IV.  (b),  No.  9.  Cbiminal  Law,  IL  No. 
2;  IV.  No.  6;  V.  (c),  2)  ;  (d),  2)  ;  VII.  Nos.  16,  etseq. ;  VIII-  Evidence,  X.  (c)  ; 
XIL  (a),  No.  1 ;  (d),  Nos.  6,  11 ;  (e)  ;  (i),  Nos.  9, 12  ;  XVI.  (c)  ;  XVIII.  (d),  2),  No. 
22.  Execution,  IV.  Judgment,  IV.  XIV.  No.  14.  Juby,  IV.  (b).  Offences 
AKD  Quasi  Offences,  II.  (e),  3).  Office  and  Officeb,  No.  1.  Pleading,  V. 
(b),  1),  No.  2.    Public  Lands,  III.  (b),  3)  ;  IV.    Quo  Wabbanto. 

EQUITY. 

In  the  jurisprudence  of  this  state  no  distinction  is  made  between  legal  rights  and 
equitable  rights,  between  legal  injuries  and  equitable  injuries  ;  and  in  the  administration 
of  remedial  justice,  except  so  far  as  relates  to  the  federal  courts  sitting  within  the  state, 
the  modes  of  proceeding  and  granting  relief  under  the  two  systems  are  blended  in  one, 
and  oar  courts  are  at  once  courts  of  equity  and  courts  of  law.  Thus,  they  will  grant 
injunctions  to  prevent  waste  or  irreparable  injury  ;  to  prohibit  the  unauthorized  publica- 
tion of  private  letters ;  to  suppress  public  or  private  nuisances,  as  well  in  cases  of  actual 
injojy,  as  in  those  of  impending  or  probable  mischief  or  inconvenience ;  to  restrain  the 
nndae  exercise  of  a  right  against  conscience  and  equity ;  and  in  general  to  prevent 
any  act,  which,  if  consummated,  would  afford  ground  for  a  claim  for  damages.  Injunc- 
tion, n.  They  allow  a  resort  to  the  conscience  of  a  party,  and  will  compel  him  to 
discover  on  his  own  oath  facts  within  his  knowledge  material  to  any  of  the  issues  pending. 
EviDEHCE,  XVIII.  They  will  compel  the  surrender  of  securities  improperly  retained, 
and  grant  relief  in  cases  of  lost  instruments,  upon  such  conditions  as  to  operate  a  perfect 
indemnity,  by  protecting  the  obligor  with  adequate  security.  C.  C.  2258.  Judgment, 
V.  (c).  Bills  and  Notes,  XIII.  No.  18  ;  XVI,  XVII.  They  will  prevent  a  party 
from  setting  up  a  claim  or  title  that  would  be  against  conscience,  and  will  bind  him  by  an 
equitable  estoppel.  Sale,  I.  (c),  No.  1 ;  III.  (c),  8),  a,  No.  2 ;  V.  (a).  Judgment,  XI. 
(b),  No.  17.  Attachment,  X.  (a),  No.  4.  Evidence,  XII.  (f ).  They  will  supply  the 
imperfect  execution  of  instruments,  and  shape  them  to  the  true  intent  and  meaning  of  the 
parties.  Obligations,  VII.  (a),  4),  No.  6.  TTiey  afford  full  relief  in  matters  of  account ; 
and  are  invested  with  a  discretionary  power  ex  officio  to  appoint  auditors  or  experts, 
whenever  it  becomes  necessary  in  the  investigation  of  long  and  intricate  accounts ;  and 
in  complicated  partnership  concerns,  though  the  right  to  exercise  such  an  authority  was, 
m  some  former  decisions,  questioned,  yet  the  doctrine  seems  now  settled,  that  under  tlie 
class  of  those  incidental  powers  necessary  to  the  exercise  of  thehr  jurisdiction,  although 
not  expressly  given  by  law,  C.  P.  130;  C.  C.  21,  they  will  appoint  receivers  for  the 
settlement  and  liquidation  of  partnership  matters.  Experts  and  Auditors,  I.  Nos. 
7,12.  Partnership,  IV.  (e),  2).  Sequestration,  II.  (a),  No.  17.  And  in  the 
adjustment  of  these  matters  they  will  compel  the  production  of  books  of  account,  vouch- 
ers, and  other  instruments  whenever,  in  their  investigation,  such  documents  are  discov- 
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ered  to  be  necessary,  and  even  when  in  possession  of  third  persons  not  parties  to  the 
suit.  Evidence,  XXV.  (a).  In  the  imputation  of  payments,  they  will,  in  the  silence 
of  both  parties,  determine  the  mode  of  appropriation ;  and,  when  such  imputation  has 
been  made  by  the  creditor,  the  debtor  will  always  be  protected  against  surprise,  as  well 
as  fraud.  Payment,  III.  In  the  relations  of  principal  and  agent,  they  will  generally 
regard  the  latter,  not  as  the  debtor,  but  as  the  trustee  of  the  former,  and,  treating  the 
mandate  as  a  trust,  they  will  not  permit  the  trustee  to  take  any  profit  to  himself  from 
the  concerns  of  his  trust,  but  will  compel  him  to  hold  on  to  any  advantage  he  may  hare 
acquired  for  the  principal,  and  to  carry,  out  the  object  of  the  mandate,  which  he  has 
undertaken ;  and  in  the  settlement  of  their  accounts,  relief  will  be  given  from  fiand, 
error,  or  omissions.  Attorney,  II.  (b),  No.  10.  Mandate.  V.  (b),  7).  Evidbkce, 
XII.  (g).  They  will  enforce  the  payment  of  legacies;  effect  the  partition  of  estates 
held  in  common ;  and  adjust  disputes  arising  out  of  the  confusion  of  boimdaries. 
Boundary.  Donations,*  VL  (b),  3).  Partition.  Partnership,  IV.  (b).  Suc- 
cession, VIII.  (f),  2)  ;  5).  They  will  apportion  contracts.  Lease,  I.  (b),  1) ;  II. 
(a),  2)  ;  (c),  2).  Obligations,  VII.  (a),  5),  a.  Shipping,  X.  (d),  2).  They  proceed 
upon  the  maxim  that  Equality  is  Equity,  and  will  compel  a  contribution  towards  the 
discharge  of  a  common  burden,  as  in  cases  of  general  average.  Shipping,  XL  Bo  tbej 
will  abate  legacies.  Confusion,  No.  1.  Donations,  VI.  (b),  3).  They  will  open  a 
dividend  in  the  distribution  of  the  assets  of  a  succession,  in  favor  of  creditors  who  have 
not  been  paid.  Succession,  VIII.  (f ),  7).  In  like  manner  they  will  compel  a  ooatri- 
bution  between  co-sureties ;  and  subrogate  the  surety  to  the  benefit  of  all  the  collateral 
securities  of  the  creditor,  upon  payment  to  the  latter,  which  is  regarded  as  the  sale  of 
the  debt  itself ;  and,  if  the  creditor  have  impaired  this  right  of  subrogation,  they  wOl 
release  the  surety.  Suretyship,  II.  (c)  ;  III.  Payment,  II.  (b).  They  will  mar- 
shal securities,  and  determine  priority  as  to  contributions,  and  the  rank  of  different 
claimants,  holding  liens  on  the  same  fund  or  estate.  They  will  decree  an  account  of 
assets,  and  a  due  settlement  of  the  estates  of  persons  deceased  or  bankrupt ;  arrest  the 
creditors  in  their  race  of  diligence,  and  force  them  into  the  court,  where  the  settlement  of 
the  estate  is  to  be  made,  to  litigate  their  claims  together ;  they  regard  the  property  of  the 
debtor  under  a  textual  provision  of  the  law,  .0.  C.  3150,  as  the  common  pledge  of  his 
creditors,  and  view  with  jealousy  all  causes  of  preference  or  privilege,  holding  them  to 
be  strictissima  tnterpretattonis ;  and  in  all  matters  relating  to  the  administration  of 
such  estates,  they  proceed  according  to  the  principles  of  equity.  Execution,  V.  (d), 
6),  A  ;  8),  A,  No.  20 ;  11).  Pleading,  VIIL  (e).  Injunction,  II.  (b),  3).  Mokt- 
gage,  VII.  VIII.  Privilege,  I.  No.  3 ;  IV.  Succession,  VIIL  (f).  Insolvency, 
IV.  XII.  Bankruptcy.  Courts,  II.  (d).  They  enforce  contracts  in  favor  of  third 
persons,  beneficially  interested  therein,  and  uphold  equitable  rights  arising  in  the  other 
states.  Obligations,  VII.  (b),  1).  Courts,  II.  (a).  No.  18.  Donations,  VI.  (f). 
Marriage,  XV.  (b),  2),  e  ;  f.  They  will  decree  a  specific  performance  of  contractj^ 
respecting  real  estate,  Davis  v.  Fletcher^  11  A.  506,  and,  when  called  upon  to  enforce  a 
right  respecting  it,  will  avail  themselves  of  their  jurisdiction  over  the  person,  to  do  justice 
relative  to  the  subject-matter,  though  beyond  their  jurisdiction.  Courts,  II.  (a),  Nos. 
3,  24,  25.  They  will  protect  parties  from  vexatious  litigation  by  proceedings  analogous 
to  those  of  bills  of  interpleader ;  they  will  provide  for  the  safety  of  property  in  dispute 
pending  litigation ;  and  whenever  it  becomes  necessary  to  protect  the  interests  of  a 
number  of  creditors  concerned,  to  avoid  a  multiplicity  of  suits,  they  resort  to  proceedings 
analogous  to  those  by  which  courts  in  other  states  have  reached  the  equity  of  sach  cases ; 
and,  accordingly,  they  will  decree  a  general  administration  of  the  fiinds,  appoint  a 
receiver  if  necessary,  and  make  such  further  order  as  the  exigency  of  the  case  may 
require.  Pleading,  I.  (c),  9),  No.  7.  Privilege,  IV.  Sequestration,  II.  (a). 
Courts,  L  Nos.  5,  8.  Corporations,  VIIL  (b).  No.  9.  They  in  all  cases  compel 
him,  who  seeks  equity,  to  do  equity ;  and,  in  general,  they  will  extend  to  parties  litigant, 
in  the  redress  of  their  wrongs  and  in  the  vindication  of  their  rights,  remedies,  plain, 
adequate,  and  complete.  Obligations,  VII.  (a),  2),  a,  No.  19.  Judgment,  V.  (a) ; 
XL  (b).  No.  13.  Sale,  VI.  (a),  Nos.  16, 17.  Pleading,  L  (c),  4),  No.  12.  But  the 
equitable  powers  of  the  court  can  be  caUed  forth  only  to  enforce  clear  and  well  defined 
rights.  Xiquei  v.  JBujae,  7  A.  498.  And,  though  the  fusion  of  law  and  equity  in  Lou- 
isiana be  complete,  yet,  as  was  remarked  in  the  case  of  Mussina  v.  AUing,  1 1  A.  568, 
Courts,  II.  (a),  Nos.  32,  et  seq.,  it  is  true  only  in  this  sense,  that  our  courts  are  gener- 
ally competent  to  afford  such  relief  to  pailies,  and  in  cases  properly  before  them,  as  may 
be  obtained  in  a  judicial  proceeding,  either  at  law  or  in  chancery,  in  those  states,  which 
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recognize  the  English  division  of  remedies.  But  it  does  not  follow,  that  all  the  preroga- 
tives, claimed  by  courts  of  common  law  and  courts  of  chancery,  and  all  their  artificial 
rales  and  peculiar  dogmas  are  to  be  usurped  in  this  state.  Our  people  have  always  resisted 
the  encroachments  of  foreign  modes  of  procedure,  and  especially  the  doctrines  and  forms 
of  chancery,  the  exercise  of  which,  after  act  of  congress,  26  May,  1824,  was  reluctantly 
conceded  to  the  federal  courts,  sitting  in  Louisiana,  by  a  divided  opinion  of  the  supreme 
court  of  the  United  States.  Livingston  v.  Siory,  9  Peters,  652.  The  popular  and  pro- 
fessiooal  aversion  to  ^  English  fictions  and  the  complicated  and  artificial  modes  of  proceed- 
ing called  the  chancery  practice,"  will  be  found  reflected  in  a  resolution  of  the  general 
assembly  of  8  March,  1841,  No.  90,  instructing  the  senators  and  representatives  of  the 
state  in  congress  to  procure  an  amendment  to  the  act  of  1824.  That  aversion  dates 
from  the  cession  of  Louisiana  to  the  United  States  ;  and  whilst  her  constitutional  and 
criminal  law,  her  commercial  law,  and  law  of  evidence  have  been  assimilated  to  those  of 
ber  sister  states,  the  English  system  of  equity  has  found  no  foothold  in  her  jurisprudence ; 
and  its  exclusion  —  not  intrusted  to  ordinary  legislation,  but  guaranteed  by  the  organic 
law — has  been  industriously  secured  by  the  successive  constitutions  of  1812,  and  1845, 
and  1852.  Laws,  VII.  VIII.  X.  Evidence,  I.  Nor  has  this  policy  of  the  state  received 
from  her  judiciary  a  reluctant  support ;  and,  in  preserving  our  law  relative  to  real  prop- 
erty and  its  tenures  in  its  simplicity,  public  order  has  been  firmly  maintained  by  the 
courts  against  eYerj  attempt  to  introduce,  within  our  limits,  the  involved  jurisprudence  of 
the  common-law  states.  Constitution,  IL  (e),  1),  No.  8.  Donations,  III.  VI.  (f). 
Marriage,  XV.  (b),  2),  d  ;  b  ;  f.  Obligations,  VI.  (b),  3).  Things,  II.  (b),  1), 
No.  14. 

ERROR. 

1.  For  errors  of  law  and  fact  that  will  vitiate  a  contract,  or  for  which  relief  will  be 
granted,  see  Appeal,  III.  (e),  1),  Nos.  3,  4.  Bills  and  Notes,  X.  Nos.  4, 5, 8 ;  XL 
No3.3,  8;  XV.  XVI.  No.  14.  Continuance,  III.  (b),  No.  9.  Corporations,  III. 
Na  10.  Donations,  VI.  (a),  1),  No.  13  ;  (b),  1),  No.  4.  Evidence,  VIII.  No.  10  ; 
XIL  (d),  No.  11 ;  (f),  No.  31 ;  (g),  Nos.  11,  et  al ;  (j),  4),  No.  22.  Injunction,  II. 
(b),  2),  No.  9.  Insurance,  I.  (a),  Nos.  2,  4 ;  III.  (b),  Nos.  6,  21.  Mortgage,  III. 
(d),  Ko.  5.  Obligations,  III.  (b),  3).  Payment,  III.  No.  30.  Quasi  Contracts, 
II.  Sale,  in.  (b),  2) ;  (d)  ;  IV.  (b),  3)  ;  VIL  (b).  No.  12.  Succession,  VIII.  (e), 
7),  B,  Na  5.     Transaction. 

2.  For  assignment  of  error  on  appeal,  errors  for  which  relief  will  be  granted  on 
appeal,  errors  in  judicial  proceedings  and  their  amendment,  see  Appeal,  II.  (a),  Nos.  2, 
i,  6 ;  (c),  Nos.  17,  19,  et  al ;  IV.  V.  (b)  ;  VI.  (b)  ;  (c)  ;  VIH.  (b)  ;  (e)  ;  (f )  ;  IX.  (a), 
—  (e);  (i).  Arbitration,  II.  Attachment,  IX.  (b).  No.  16.  Certiorari. 
Citation.  Corporations,  II.  (b),  No.  8.  Criminal  Law,  II.  No.  2 ;  V.  (c),  2) ; 
3) ;  VI.  VIL  IX.  XIIL  (g),  3)  ;  XIV.  XVL  Evidence,  XII.  (j)  ;  XVIIL  (d),  6), 
No.  15 ;  XIX.  (d).  Execution,  L  No.  6  ;  V.  (c)  ;  (d),  7)  ;  10)  ;  13)  ;  VL  (b).  No. 
9.  Injunction,  IL  (b),  3).  Judgment,  IV.  V.  (a)  ;  (b)  ;  VL  XL  (b).  Jury,  IV. 
C^) »  (c)-  Justice  of  the  Peace,  Nos.  2,16,  etcd.  New  Trial.  Partition,  IL 
UI.    Pleading,  I.  (c)  ;  IL  IV.  V.  (a),  2)  ;  3)  ;  (c),  3)  ;  4)  ;  5)  ;  IX. 

See,  further,  for  error,  Boundary,  No.  1.  Bills  and  Notes,  XII.  (c).  Evi- 
DENCK,  Xn.  (h).  No.  8 ;  XV.  (h).  Registry,  IL  (c)  ;  (d)  ;  (e),  1)  ;  IIL  (a),  2)  ; 
(c).    Public  Lands,  IIL  (b),  3) ;  (c),  3)  ;  (d) ;  IV.  (c). 

ESTOPPEL. 

See,  for  estoppel  by  matters  of  record.  Attachment,  IX.  (a),  Nos.  17,  21 ;  X  (a), 
No.  4.  Evidence,  V.  (c) ;  XII.  (j).  Executory  Process,  II.  (b),  1),  No.  29. 
Injunction,  II.  (b),  2).  Judgment,  V.  (a)  ;  XV.  Partition,  III.  (c).  Pleading, 
V.  (b),  4)  ;  (c) ;  for  estoppel  by  other  matters.  Bills  and  Notes,  V.  (e),  No.  9. 
Criminal  Law,  V.  (c),  1),  No.  5;  2),  Nos.  17,  25  ;  (d),  2),  No.  35.  Domicil,  I.  Nos. 
11,  26;  IL  No.  13.  Evidence,  XIL  XV.  (d.)  ;  XXIV.  Lease,  L  (c),  1),  No.  6. 
Office  ani>  Okficer,  No.  4.  Sale,  V.  (a).  No.  1 ;  VIII.  (d).  No.  20.  Taxes,  II. 
(b),  1),  No.  2  ;  lU.  (c),  1),  Nos.  2,  4;  2),' Nos.  2,  22,  23.     Trust,  IL  (b),  No.  17. 

61 


48S  EYIDENCK 


EVIDENCE. 

L  Of  the  Rules  of  Eyidence  bt  which  Courts  abe  Goyebned 

IN  THIS  State. 

U.  Of  Matters  Judicially  Noticed  without  P&oof. 

m.  Of  Pbesumptiye  Eyidence. 

(a)  J»  General  (d)  Judicial  Proceeding;  and 

(b)  Fraud  and  Simulation  ;  and  Preeump-  of  Duly  by  Puliic  Offieer$. 

tion  of  Innocence.  (e)  Pretumption  of  Payment. 

(c)  Presumption  of  Ownership,  (f )  Presumption  of  Continuance. 

lY.  Of  the  Mode  and  Time  of  Introducino  Eyidence. 

Y.  Of  Bills  of  Exception;  and  Eyidence  Illeqallt  Obtained  ob 

Beceiyed  without  Objection. 

(a)  Jfo  General  (c)  Necessity  of  the  BiU;  and  Effect  of 

(b)  Mode   of  Obfection  ;   Requisites  and  Evidence  Received  without  (Xjtai(m. 

Drawing  of  the  BiU;  its  Signature 
and  Amendment. 

YI.   Of  Dexurrino  to  Eyidence. 

YII.  Of  the  Releyanct  and  Yariancb  of  Eyidence. 

YIII.   Of  the  Burden  of  Proof. 

IX.   Of  the  Best  Eyidence;  and  Secondary  Proof  of  Nov-Judiciii 
Writings,  Lost,  or  in  Possession  of  the  Other  Party. 

(a)  In  General.  (d)  Appointment  of  Public  Offieen. 

(b)  Notice  to  Produce.  (e)   Lou  or  Destruction  of  Primary  Bci' 

(c)  Birth^  Deaths  and  Insolvency.  dance. 

X.  Or  Hearsay  Eyidence;  Declarations  of  Parties  in  their  own  Fatob; 

AND  Declarations  as  Part  of  the  Res  GestuB. 

(a)  JH  General  (d)   IVansfers  of  Title  ;  and  Acts  and  Dec- 

(b)  General  Repute  ;  and  Pedigree.  larations  in  Qualificcaiony  or  VUpar- 

(c)  Books,  Accounts,  and  Entries.  ,         agetnent.  Thereof. 

(e)    Other  Declarations  ofPartiumAnr 
own  Favor. 

XL  Of  the  Testdcont  of  Witnesses  nr  Other  Suits  or  Prbyious 

Proceedings. 

XII.   Or  Admissions. 

(a)  -Si  General  (h)  Admissions  by  Third  Persons  and  Per- 

(b)  Admissions  in  View  of  Compromise  or  sons  acting  In  Autre  Droit ;  nm 

under  Threats.  V  •™»^»«»  «  against  Privies;  ond 

(c)  Admissions  by  Husband  and    Wife;  ^  *  r  *   n 

and  Debtors  as  against  Creditors.        (0    ^^^  of  Admissions ;  emd  thesr  Gssr 

(d)  Admissions  of  Agent  as  against  Prin^    ,.      /^f.f^^  'f^  ^"""^ 

cipal,    and    Principal    as    against    (j)  J^fdmal  Admisssans. 
Surety.  l)lnGfnend. 

(e)  Admtsstons  by  Partners.  &om  Other  Pnof. 

(f)  Admissions  Inched  from  Acquiescence  8}  it^^frJ^^X^OrJ^ 

and  Conduct,  or  upon  which  Gthers  *)  ^Jr^TTp^i  J^l^^ 

have  Acted.  Partiu  acting  In  Antra  Droit. 

(g)  Admissions  by  Account  Rendered. 
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Xin.  Op  thb  SvwvvoiBifor  or  £yii>EXCt. 

(e)  Stale  Demands  and  ihoee  HepeBed  hg 


(a)  Jb  GeH^l 

(b)  Number  of   Witnesses;    and    OUiga- 

turns  over  Fhe  Hundred  DoSars  in 
Amount, 


Presumption  of  hmOcenee  or  Dis- 
charge  of  Duty  ;  Laches  tfi  Ptoduc* 
ing  Evidence  ;  or  its  Suppression. 


XIV.  Of  the  Adhissibilitt  of  Parol  Eyidbnce  to  Affect  Immovables. 

(a)  To  Establish  or  Affect  Contracts  relat-    (b)   To  show  Payment  of  Price,  Oircum- 
ing  to  Immovabies,  stances  of  Possession,  and  Boundo^ 

1)  In  General,  ries. 

2)  Private  Sales ;  Agr^mmts  to  Sdl;  and    (c)    To  show  Other  Matters. 

Damages/or  /vou't^xeeutton  of  Contract,     ^  ' 

3)  Public  Sales ;  Agency  and  Partnership. 

4)  TiiU  to  Slaves  Originating  in  Other  States, 

XV.  Of  the  Adhissibilitt  of  Parol,  to  Affect  Written,  EvTDCirOE. 

* 


Third  Persons. ' 

(b)  Suie  of  Exclusion  not  Applicable  to 

Contempbraneous  Writings. 

(c)  To  show  Incapcuntg  of  Party. 

(d)  To  show  SimuUuiony  to  Contradict,  or 

Vary. 

1)  In  Cfeneral. 

2)  SimuUUwn;  ConsidenOion  f  and  Privies. 


(e)  To  Explain  ;  Ascertain  Subfect-Matter 

and  its  Qualities  ;  and  to  show  Usage. 

(f)  To  show  Collateral  Facts  and  Acts  in 

Execution  of  Instrument. 

(g)  To  show  a  Subsequent  AgreemmU  ot 

Discharge* 

(h)   To  show  Fraud,  Error,  or  Usury. 
(i)    Bin  of  Lading  and  Bete^L 
( j)  Records  and  Judicial  Writings, 


XVI.   Of  Witkbsses. 


(a)  Attendance. 

(b)  Competency. 

1)  Laws , Determining  Competency. 

2)  Interest^  as  Affecting  Qtmpeteney, 

A.  In  General.      ^ 

B.  Interest  in  the'Resnlt. 

S  1  In  Qeneral. 

^2  Warrantors  and  Heirs; 
Insolvency  and  the 
Kevocatory    Action. 

^3  Partners  and  Sureties. 
c.  Interest  in  the  Question. 
D.  Equality  of  Interest. 
e.  Opposition  of  Interest. 
9,  Agents,   Servants,  and  OtlMra  in 

Employ  of  Parties. 
o.  Parties  to  the  Action. 


B.  Examination  on  voir  dire;  and 
Mode*  of  Proving  Interest  and 
Restoring  Competency. 

3)  Infamy  and  Color,  as  Affecting  Compel 

tency. 

4)  Marriage,  Concubinage,  and  Relationship, 

as  Affecting  Competency, 

5)  Judges,  how  far  Competent. 

6}  Attorneys  at  Law,  how  far  Competent 
1}  Competency  of  Witness  to  Prooe  er  Imf^ 
peach  his  own  Act, 

(c)  Examination  and  Privileges. 

(d)  Opinions  and  OredibiUty. 

1)  In  General, 

2)  Experts;  and  Opinions  of  Witnesses, 

3)  Mode  of  Impeaching  or  Supporting  Credit 

of  WitiMses, 


XVn.  Of  thb  BsiyucTioN  of  Testimony  to  Writing. 
XVHL  Of  Interrogatories  on  Facts  and  Articles. 

(a)  Sight  to  Interrogate ;  Order  to  Answer ;    (d)  Answers. 

and  Service  (rf  LUerrogatories.  l)  In  General, 

(b)  Sdaave    to  What   they  may  he    Pro^  »)  ^V&^*1^*!~^  Onnmission;  and 

pounded.  3j  Bdevanaf  and  Sufficiency. 

fc)   Wiihdrawal.  4)  Withdrawcd, 

5)  Oath, 

6)  Neglect  to  Answer. 

7)  Effect  as  Evidence, 


484  EVIDENCE. 


XIX.  Of  Commissions  to  take  TssTiMOinr. 

(a)  ApplicaHan  <md  Order  ;  Issuing  Com"    (e)   Authentication  ;  and  Pro&fof  OomoM- 

mission  ;  and  Return  Day.  sioner's  Capacity. 

(b)  Affidavit ;   Names   and  Residence  of   (f )   Rule  to  Admit  Commission ;  Objediom 

Witnesses.  to  JnterrogatorieSy  Answers^  or  Wit- 

(c)  Service  of  Interrogatories  ;  and  Notice  nesses. 

of  Examination.  (g)   Other  Matters. 

(d)  Execution  of  Commission ;  Certificate 

and  Seed  of  Commissioner. 

XX.  Op  the  Proof  op  Foreign  Laws. 

XXI.  Op  the  Authentication  and  Proof  of  Records  and  Judicial 

Writings. 

(a)  In  GeneraL  (c)  Records  and  Judicial  Writings  from 

(b)  Records  and  Judicial  Writings  in  this  ^«  Other  States. 

State.  (d)  Foreign  States. 

XXII.  Of  the  Admissibility  and  Effect  of  Records  and  Judicial 

Writings. 

(a)  £i  GeneraL  (e)  Bow  far  Judgments  in  Criminal^  are 

(b)  Pr<^xUe  Decrees  ;  and  Appointment  of  Evidence  in  Civil,  AcHans. 

Curators,  Tutors,  etc.  (f)   To  show  Rem  Ipsam  and  (Materd 

(c)  Sheriff's  Return;  and  Execution  Sales.  -^'^<^^- 

1)  In  General.  (g)  Res  Judicata. 

2)  Execution  Sales,  ^h^  Foreign  Judgments  catd  Judgments  la 

(d)  Judgments  determining  Marital  Rights,  Rem. 

and  those  of  Minors  and  Mortgagees  ; 
and  Revocatory  Action. 

• 

XXin.  Of  Official  Registers;  Plans  and  Survets. 

(a)  In  General.  (e)    Conveyances  and  Mortgages. 

(b)  Assessment  Rolls.  (f)   Custom -Bouse  Documents. 

(c)  Auction  Sales.  (g)  Land^  Office ;  Plans  and  Surveys. 

(d)  Baptism   and    Marriage^  Birth    and 

Death. 

XXrV.  Op  Authentic  Acts. 
(a)  Jh  GeneraL  (b)  Requisites;  Copies ;  and Admissihdits. 

XXV.  Op  Private  Acts  or  Acts  Sous  Seing  Priv6. 

(a)  Production  or  WithdrawaL  *  (c)  Date,  Effect,  and  AdmisnlnU^ ;  and 

(b)  Proof  Commencement  of  Proof  in  Writing* 

I)  In  General. 

2i  SubacrU)ing  Wttnessea. 

3)  Comparison  of  Handuniting. 

XXVI,   Op  the  Alteration  op  Writings. 

XXVII.   Op  the  Authentication  and  Proof  op  Non-Judjcial  Weitinos 

FROM  Other  States. 

XXVIII.  Op  Recognitiye  and  Confirmatite  Acts. 
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I  Op  the  Rules  op  Evidence  by  which  Courts  aee  Governed  in  this 

State. 

1.  The  SpanisI)  law,  even  when  in  force,  was  not  followed  by  our  courU  in  matters 
of  evidence ;  bj  common  consent,  it  was  abandoned  and  the  Englisli  law  of  evidence 
adopted.    Planters*  Bctnk  v.  George,  6  M.  670 ;  Dranffuet  v.  Prudhomme^  3  L.  86. 

2.  The  rules  of  evidence  by  which  our  courts  have  been  governed,  since  the  change 
of  goremment,  have  been  borrowed  in  a  great  part  from  the  English  law,  as  having  a 
more  solid  foundation  in  reason  and  common  sense.  Tagicuco  v.  Molinari,  9  L.  520 ; 
Bernard  v.  Vignaud,  10  M.  566.     Infray  XVI.  (b),  2),  a.  No.  6.     Laws,  VIII. 

3.  The  civil  code  lays  down  all  the  general  leading  principles  of  evidence,  and  treatises 
on  that  branch  of  the  law  contain  little  more  than  a  development  of  those  principles,  in 
their  application  to  particular  cases,  as  they  arise  in  practice.  Waters  v.  Petravtc,  19  L. 
584. 

4.  The  general  rules  of  evidence  established  by  C.  C.  arts.  2229  to  2270,  are  appli- 
cable to  aU  contracts  whatever.     lb. ;  Johnson  v.  AfarshaUj  4  R.  157. 

5.  When  the  code  of  1 825  was  framed,  the  preparation  of  a  complete  system  of  evi- 
dence was  at  the  same  time  contemplated.  But  the  commissioners  reported  only  such 
amendments  on  that  subject,  as  they  thought  immediately  called  for,  leaving  it  in  other 
respects  to  be,  in  the  meanwhile,  controlled  by  the  sound  discretion  of  the  courts.  Amend- 
ments to  civil  code,  title  3,  p.  58 ;  Beehe  v.  McNeil,  8  A.  130. 

6.  Evidence  of  a  contract,  made  in  another  state,  must  be  shown  to  be  admissible 
there,  if  inadmissible  by  our  law.     GauU  v.  Gautt,  12  A.  673. 

See  Jkfra,  XIV.  (a),  4) ;  XVI.  (b),  1).     Criminal  Law,  I.  No.  5 ;  XII.  (a).  No.  1. 

n.   Of  Matters  Judicially  Noticed  without  Proof. 

1.  The  signatures  of  the  Spanish  governors,  and  other  known  officers  of  the  former 
ptDvincial  governments  of  Louisiana,  prove  themselves.  Where  the  authenticity  of  such 
signatures,  or  the  authority  of  the  officer  is  questioned,  the  burden  of  proving,  is  on  the 
party  alleging,  the  fraud  or  want  of  authority.  2  M.  139 ;  4  M.  636 ;  19  L.  532 ;  11 
R.  233.    Jkfra,  IIL  (d).  No.  6. 

2.  Bonds,  taken  by  officers  of  court  in  pursuance  of  law,  are  matters  of  record  when 
filed,  and  need  no  proof  of  the  officer's  signature  to  their  assignment.  Laharre  v.  Dum- 
fard,  10  M.  180 ;   Wood  v.  Fitz,  lb.  197.     Criminal  Law,  V.  (d),  2),  No.  22. 

3.  No  evidence  is  required  of  the  official  capacity  of  the  state  functionaries.  Thus, 
oar  courts  recognize  the  capacity  and  signature  of  a  justice  of  the  peace,  duly  appointed, 
thoagfa  he  do  not  state,  in  his  jurat,  of  what  parish  he  is  justice.  In  like  manner,  the  as- 
sociate judges  of  the  city  court  of  New  Orleans,  as  well  as  justices  of  the  peace,  being 
itate  officers,  their  signatures  and  official  seals  prove  themselves.  So.  too,  the  supreme 
court  will  officially  notice,  that  a  particular  person  is  clerk  of  a  district  court ;  or  that 
a  signature  to  a  mortgage  certificate  is  that  of  a  parish  recorder.  3  N.  S.  705 ;  3  R.  13 ; 
11  fi.  487;  11  A.  642;  12  A.  640.  Infra,  XIX.  (e),  Nos.  1,  12;  XXVIL  No.  13. 
Clerks  op  Court,  IIL  No.  6.    Appeal,  V.  (c).  No.  14. 

4.  Officers  of  the  United  States  are  recognized  by  the  courts  of  the  several  states ; 
and  their  acts,  certified  under  their  signature  and  seal,  if  they  be  bound  to  have  one, 
receive  full  faith  and  credit,  except  on  suggestion  and  proof  of  fraud  or  forgery.  Herriot 
V.  Bnmuard,  4  N.  S.  263. 

5.  The  general  rule  is,  that  courts  cannot  notice  foreign  laws,  unless  proved  as  facts ; 
hot,  as  Louisiana  formerly  belonged  to  Spain,  the  laws,  which  were  in  force  here  at  the 
time  of  separation  and  common  to  both,  need  not  be  proved.  Matpica  v.  McKovm^  1  L. 
255. 

6.  Our  courtSy  having  knowledge  of  the  laws  of  Spain,  and  that  they  were  once  the 
laws  of  the  new  republics  of  South  America  and  Mexico  before  their  revolution,  will 
decide  contracts  made  in  those  countries  by  the  laws  of  Spain,  unless  shown  to  be  abro- 
gated.   Arayo  ▼.  OurreU,  1  L.  541. 

7.  The  date  of  the^  promulgation  of  laws  in  the  different  parishes  will  be  noticed  with- 
out proof.     VEglise  v.  Brenton,  3  L.  436 ;  Stinson  v.  Buisson,  17  L.  567. 

8.  The  court  will  judicially  notice  the  Spanish  law,  which  existed  here  until  the  re- 
pealing act  1828,  No.  83,  in  cases  arising  in  countries  now  governed  by  that  law.  Ber- 
i^ehmix  T.  Berhtchaux,  7  L.  544. 
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9.  The  court  will  notice  a  constable's  signatare  to  the  return  of  service  of  citation  issued 
from  a  district  court.     Graham  y.  Gibson^  14  L.  149.    Appeal,  IV.  (c),  No.  22. 

10.  The  court  will  recognize  the  chief  clerk  in  the  general  land-office  as  an  officer 
known  to  the  law,  and  as  acting  under  it.     Barton  v.  Hempkin^  19  L.  510. 

11.  The  date  of  the  election  or  resignation  of  a  United  States  senator,  the  appointment 
of  a  member  of  the  President's  cabinet,  or  a  foreign  minister,  the  court  will  notice,  though 
not  proved.     WaldM  v.  Canfield,  2  B.  466. 

12.  Post-offices  in  the  United  States  are  established  by  law;  and  no  evidence  is  re- 
quired of  what  the  law  is.    Pollard  v.  Oook^  4  R.  199. 

13.  The  court  will  judicially  notice  the  circulation,  as  currency,  of  notes  issued  by  a 
municipal  corporation  in  this  state  without  proof  of  the  authority  of  the  officefs  sigoiog 
them.     IXInvilliert  v.  Municipality  No.  Two^  5  R.  123. 

14.  A  judgment  of  the  supreme  court,  when  enjoined,  is  part  of  the  record,  which  the 
judge  is  bound  to  notice,  and  need  not  be  formally  introduced  in  evidence.  Minor  v. 
Stone,  1  A.  283. 

15.  The  court  will  judicially  notice,  that  the  law-merchant  prevails  throogboat  the 
Union,  except  so  far  as  modified  in  particular  states  by  statute.  Bradford  v.  Qooptr^  I 
A.  325.    Laws,VIL 

16.  So,  too,  that  the  common  law  is  the  basis  of  the  jurisprudence  of  a  particular  state. 
CopUy  V.  Sanford,  2  A.  335 ;  KUng  v.  Sefour,  4  A.  129. 

17.  And,  what  that  law  is,  need  not  be  proved,  but  the  court  wiU  ascertain  fixr  itsdf 
by  examining  commentaries  on  it.     3. 

18.  Until  the  federal  government  recognize  a  state  of  war,  as  existing  between  a 
foreign  government  and  an  insurgent  province,  the  rights  of  the  latter  as  a  beliigeraal 
cannot  be  admitted.  A  court's  action,  in  such  case,  depends  entirely  on  that  of  the  gen- 
eral government.     Dimond  v.  Petity  2  A.  537. 

19.  When  a  question  arises  under  the  laws  of  another  state,  where  the  common  law, 
so  far  as  consistent  with  our  form  of  government  and  not  modified  by  statute,  and  the 
English  system  of  equity  prevail,  and  where  courts  may  look  to  English  authorities  fw 
principles  of  debision  under  that  system,  our  courts  are  bound  to  notice  the  same  priod- 
pies  as  laid  down  in  approved  works.     Young  v.  Templeton,  4  A.  254. 

20.  The  police  jury  laws  of  a  parish,  establishing  the  boundaries  of  its  wards,  mast 
be  offered  to  the  court ;  it  cannot  judicially  notice  them.     State  v.  Jaek$on^  6  A.  593. 

21.  Municipal  ordinances,  e.  g.  those  of  the  second  municipality  c^  New  Orleans,  must 
be  given  in  evidence ;  they  have  not  the  publicity  of  general  statutes.  Hasaard  v.  J/innh 
cipcdity  No,  Two,  7  A.  495.  Appeal,  I.  (g).  No.  24.  [Jt  mag  be  obserped,  howeeer, 
that  the  city  of  New  Orleans  is  by  the  constitution  one  of  the  permanent  functionaries  of 
government,  so  that  its  ordinances  partake  more  of  the  charactsr  of  public  kaos  than  thou 
of  other  and  ordinary  municipal  corporations^] 

22.  Such  ordinances  should  be  pleaded  and  proved.  Slidell,  J.,  in  New  Orleans  v. 
Grailhe,  d  A.  562.  But  see  dissenting  opinion  of  Buchanak;  J.,  in  New  Orleans  v.  & 
Romes.    lb,  blZ, 

23.  The  court  will  judicially  notice  a  geographical  fact ;  e.  g.  that  the  River  Mersey  ia 
England  is  filled  with  salt  water,  the  tide  ebbing  and  flowing  therein  to  a  great  height 
Whitney  v.  Gauche,  11  A.  432;  Mcintosh  v.  Gastenhofery  2  R.  403. 

24.  When  slaves  are  personal  property  in  other  states,  the  fact  will  be  judicially 
recognized  here.     Farw^  v.  Harris,  12  A.  50.     Slaves,  I.  (b),  1),  No.  3. 

25.  The  court  is  bound  ex  officio  to  notice  the  coincidence  of  days  of  the  week  with 
those  of  the  month,  and  the  date  of  days  of  public  rest.  Whodey  v.  Houston^  12  A.  535. 
Bills  and  Notes,  YL  (b),  No.  12. 

See  Infra,  XX.  No.  16 ;  XXI.  (b),  Nos.  5, 17, 25 ;  (c),  No.  15,  A?peal,  Vni.  (a), 
No.  4.  Attobney,  II.  (c).  No.  3.  Bills  and  Notes,  VIII.  (b),  Noa.  1, 32.  Costs, 
II.  No.  5. 

III.   Of  Pbbsvmptive  Evidbnos. 
(a)  In  Greneral. 

1.  Presumptive  yields  to  direct  evidence.    Macarty  v.  Foucher,  1%  M.  1I4» 

2.  If  a  note  do  not  state  where  it  was  given,  the  court  may  presume  it  was  given  at 
the  place  where  the  maker  and  payee  are  stated  in  the  petition  to  reside.  Orome  v. 
Duffield,  12  M.  539.    Bills  and  Notes,  IV.  (d),  1),  No.  6  5  V.  (a).  No.  5. 

3.  In  a  suit  for  killing  plaintiff's  slave,  presumptive  evidence  wUl  wpperi  s  veidiet 
Crawford  v.  Oheney,  3  N.  S.  143. 
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4i  Legilhnftcy  will  be  presumed,  when  a  century  has  elapsed  without  its  being  doubted 
or  ooDtroverted.     Clapier  v.  Banks,  10  L.  67. 

5.  EveiT  man  is  presumed  to  consent  to  all  the  necessary  legal  consequences  of  his 
actions.    fVank  y.  PowdLf  11  L.  501.   Criminal  Law,  XIL  (b),  No.  24. 

6.  Presumptive  evidence  should  not  be  rejected  because  not  sufficient  of  itself  to  pro- 
duce conviction.     Brander  v.  Ferriday,  16  L.  296.     Jnfray  XIII.  (a),  No.  4. 

7.  A  legal  presumption  relieves  him,  in  whose  favor  it  exists,  from  the  necessity  of  any 
proof,  but  maybe  destroyed  by  rebutting  evidence.  Jittery  ha  to  presumptions  jtcm  et  de 
jwre,  against  which  no  proof  can  be  admitted.  Succession  of  Tilghmany  7  R.  387 ;  Du* 
fu  V.  EstikUSy  6  A.  560.    Judgment,  XY.  (e).  No.  15. 

8.  A  gratuity  or  the  abandonment  of  a  right  is  never  presumed.  Ifemo  facile  prcsst^ 
mitur  donate.  12  R.  471 ;  1  A.  197;  2  A.  957 ;  3  A.  230  ;  4  N.  S.  125 ;  5  N.  8.  360; 
5  A 142.  Bills  and  Notes,  U.  No.  13 ;  VII.  (d),  2),  No.  2 ;  XIII.  No.  33.  Lease, 
I.  (b),  1),  No.  17.  Mariuaoe,  IX.  (a).  No.  17.  Obligations,  III.  (c),  1),  No.  23 ; 
VII.  (a),  4),No8.  8,  12.  Mortgage,  IV.  (c),  4),  No.  4.  Payment,  I.  No.  4.  Quasi 
CoirrBACTs,  L    Remission,  Na  5. 

9.  Presumptions,  not  established  by  law,  but  left  to  the  discretion  of  the  judge,  must 
be  weighty,  precise,  and  consistent.  C.  C.  2267,  1810.  The  known  fact,  on  which  the 
presumption  reposes,  must  draw  with  it  the  unknown  fact  as  an  almost  necessary  conse- 
quence. The  presumption  must  be  precise,  and  not  susceptible  of  application  to  other 
circomstances,  than  those  it  is  sought  to  establish.  Bach  v.  Cokn,  3  A.  103.  Bank- 
RUPTCT,  IV.  Nos.  3, 16.  Insolyenct,  XIIL  (b),  No.  14.  Obligations,  IlL  (b),  2), 
Ko.  22.     Sale,  IL  No.  11. 

10.  A  tutrix,  dealing  as  such  in  the  minoi'^s  affairs,  will  be  presumed,  though  she  sign 
a  receipt  in  her  individual  name,  to  have  signed  as  tutrix.  Dickason  v.  Smithy  5  A. 
196. 

11.  Where,  in  an  action  to  annul  a  will,  plaintiff  proves  he  was  an  absentee  at  the 
time  of  instituting  suit  and  other  circumstances,  his  absence  for  five  years,  following  the 
(ealalDr^s  death,  may  be  interred  from  proof  of  his  absence  afler  the  expiration  of  those 
five  years,  the  prescription  of  which  is  pleaded  in  bar  of  the  action  under  G.  G.  3507. 
Swift  T.  Swifty9A.U7. 

12.  In  an  action  for  money  loaned,  the  simple  fact,  that  plaintiff  handed  a  certain  sum 
to  defendant,  unexphtined,  will  not  enable  plaintiff  to  recover.  The  presumption  is,  that 
it  was  a  payment  or  a  gifl.  Cu^'tu  per  errorem  dati  repetitio  esty  ejus  consuUo  daii  dona- 
tio tsL  D.  50  L.  17  T.  53  1 ;  C.  P.  18 ;  Rohrbacker  v.  SchiOingy  12  A.  17.  InfrOy  VUI. 
Nos.  15,  27.    Bills  and  Notes,  XIII.  No.  33. 

13.  Unless  a  succession  be  shown  to  owe  debts,  the  presumption  is,  that  none  exist. 
MapUs  V.  Mittyy  12  A.  759. 

14  Whoe  plaintiff,  complaining,  that  a  monicipal  corporation  has  executed  a  lawful 
power  injuriously  and  maliciously,  alleges,  but  fails  to  prove,  that  he  protested  against 
its  proposed  action  before  its  execution,  though  he  be  not  thereby  barred  from  claiming 
damages,  yet  such  failure  is  a  circumstance  to  be  considered  against  him.  Reynolds  v. 
Smtveport^  13  A.  426. 

See  A/hi,  VIIL  Auctionber,  No.  8.  Attornbt,  II.  (a),  2) ;  (b),  Nos.  2, 7 ;  (c), 
Nos.  24,  28,  30.  Bills  and  Notes,  III.  No.  1 ;  IV.  (b)  ;  (c),  No.  3 ;  (d),  3)  ;  V.  (a), 
Na  5;  (c),  No.  19  ;  (e),  Nos.  5,  9,  10  ;  VII.  (b),  Na  14;  X.  XI.  Nos.  3,  12.  XIII. 
IVIL  Noa.  2, 9.  Gobporations,  IV.  (b),  1),  No.  23.  Griminal  Law,  XIL  (Q,  2), 
Na  2.  Ihburancx,  III.  (d),  2).  Obligations,  IIL  (b),  2).  Libel  and  Slander, 
Nos.  13,  et  oL  Malicious  Prosecution,  Nos.  7,  IQy  et  aL  Marriage,  L  (a).  New 
OBLEAHfly  IL  (e),  4),  No.  21.  Parent  and  Ghild,  L  Sale,  IIL  (b),  2),  a,  No.  8 ; 
(d),  3),  B ;  6).    Slaves,  L  (b),  4)  ;  5). 

(b)  Fraud  and  Simulation ;  and  Presumption  of  Innocence, 

1.  Fraud  will  not  be  presoraed  except  in  cases  of  insolvency  and  bankruptcy.  In 
tiiese  cases,  the  debtor's  admissions  in  favor  of  certain  creditors,  however  evidenced,  are 
presumed  to  be  fictitious,  and  made  with  the  deliberate  view  of  eluding  the  rights  of  the 
other  creditors ;  and  courts  should  act  on  this  presumption,  when  supported  by  corrob- 
orating evidence.  3  M.  258,  694,  707 ;  10  M.  436 ;  12  M.  157 ;  2  N.  S.  608 ;  4  N. 
8.174;  6N.  S.585;  2L.22;  8L.320;  14  L.  184;  2  R.  47;  3  R.  219;  11  R.  454; 
12  IL  283 ;  4  A.  451.  JnfrOy  VIIL  No.  21 ;  XIL  (c) ;  XIIL  (c).  Insolvency,  XIL 
(b),  Now  L    Obligations,  YIL  (b),  2),  c,  §  2,  Na  3 ;  §  3,  Na  2.    Resprr,  No.  IL 

2.  The  mere  fiict  of  relation^p  between  vendor  and  vendee  is  not  sul&oie&t  to 
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establish,  that  the  sale  was  fraadalent    9  M.  649;  1  N.  S.  535;  6  N.  S.  643;  r  i 
600 ;  YooRHiES,  J.,  with  concurrence  of  Buchanan,  J.,  dissenting  in  11  A.  226.  ub- 
LIGATIONS,  VIL  (b),  2),  c,  §  3,  Nos.  4, 18. 

3.  Where  defendants  claim  property  under  a  private  act,  dated  the  day  on  which,  in 
another  state,  one  hundred  and  seventy  miles  distant,  the  same  vendor  executed  a  power 
of  attorney  to  the  same  vendee,  this,  with  other  suspicious  circumstances,  will  be  pre- 
sumptive of  fraud.    Key$  v.  PoweR,  7  L.  146. 

4.  Third  persons  may  prove  the  simulation  of  a  sale  by  presumptions.  Oramer  v. 
CulHon,  11  L.  269. 

5.  A  party,  who,  having  two  capacities,  takes  possession  of  succession  property,  ii 
legally  presumed  to  take  in  the  capacity  authorized  by  law.  Selby  v.  Bcus^  19  L.  499. 
Marriage,  XIII.  (e),  3),  Na  34.  Succession,  V.  (b).  No.  11.  Prescription,  Q. 
(b),  1),  c.  No.  12. 

6.  The  law  raises  no  presumption  of  fraud  from  the  fact,  that  vendor  and  vendee  are 
brothers-in-law.     AUard  v.  Allard,  6  R.  320.     Infra,  XVI.  (d),  1),  No.  14. 

7.  Act  28  March,  1840,  §  10,  No.  117,  declaring  certain  acts  presumptive  of  fraod, 
applies  only  to  residents.     JHill  v.  Taliaferro,  1  A.  26.     Arrest,  II.  No.  19. 

8.  Where,  in  a  partnership  settlement,  most  of  the  invoices  produced  by  a  partner  as 
his  vouchers,  of  which  there  are  original  bills,  are  overcharged,  the  invoices,  of  which 
originals  are  not  produced,  will  be  presumed  overcharged  in  the  same  proportion.  Om- 
nia  praswnuntur  contra  ipoUatorem.    Bush  v.  Gmon,  6  A.  798. 

9.  Where  the  facts  of  a  case  present  a  double  aspect,  one  consistent  with  fair  deal- 
ing and  the  other  involving  dishonesty  of  purpose,  the  court,  unless  the  scale  deddedly 
preponderate  for  the  latter,  will  strike  the  balance  in  favor  of  honesty  and  innooenoe. 
Greenwood  v.  Lowe,  7  A.  197.  Bills  and  Notes,  IY.  (e),  2),  No.  23.  Obligations, 
V.  No.  17. 

10.  A  presumption  of  simulation  arises  from  circumstances,  contrary  to  the  usual 
course  of  dealing  among  men  and  unexplained.    Boissy  v.  Lacou,  10  A.  29. 

11.  Simulation,  as  well  as  fraud,  may  be  shown  by  presumptive  evidence.  MmA- 
gomery  v.  Chaney,  18  A.  207.     Pleading,  V.  (d),  2),  No.  7. 

See  Obligations,  VII.  (b),  2),  o,  §  3.  Possession,  I.  No.  13.  Sale,  III.  (a), 
No.  5 ;  (b),  4),  B.     Shipping,  X.  (c),  3). 

(c)  Presumption  of  Oumership. 

1.  Possession  of  a  written  title  is  no  proof  of  ownership,  unless  it  be  an  obligatioD 
payable  to  bearer.  Walden  v.  Grant,  8  N.  S.  571.  Bills  and  Notes,  IV.  (c),  Nos. 
3,  5 ;  (d),  3). 

2.  Possession  of  cotton,  marked  with  one's  initials,  or,  what  is  still  stronger,  with  his 
name  at  full  length,  is  prima  facie,  evidence  of  ownership.  Robineon  v.  Ta^or,  6  L. 
393  ;  Lee  v.  Palmer,  18  L.  405. 

3.  Payment  of  some  instalments  of  the  price  to  plaintiff;  occupation  of  the  premises 
ten  years  to  his  knowledge ;  having  them  surveyed  and  building  a  house  thereon  ;  are 
presumptive  proof  of  ownership  when  the  written  title  is  shown  to  be  lost.  Oravier  v. 
jRapp,  12  L.  162. 

4.  The  Spanish  government  recognized  verbal  as  well  as  written  grants ;  and  after 
continued  possession  for  nearly  half  a  century,  and  a  partial  destruction  of  the  archives 
of  the  province,  if  a  written  grant  were  necessary,  the  court  would  presume  one. 
Landry  v.  Martin,  15  L.  1. 

5.  Possession  of  a  bill  of  lading,  like  that  of  a  bill  of  exchange,  is  primd  facte  eri- 
dence  of  title.  Park  v.  PoHer,  2  B.  342.  Attachment,  IX.  (a),  No.  8.  Shipping, 
X.  (b),2). 

6.  Property  of  all  kinds,  found  in  one's  possession  at  his  death,  is  presumed  to  belong 
to  his  succession.    Lynch  v.  Benton,  12  R.  113.     Succession,  VIII.  (h). 

7.  When,  against  an  adverse  possession  of  forty  years,  plaintiff  relies  on  a  naked  title 
which  is  lost,  no  presumption  of  its  contents  will  be  made  in  his  favor ;  it  would  be  other- 
wise, if  the  presumption  were  invoked  to  sustain  an  open,  peaceable,  and  long-continued 
possession,  when  joined  to  the  presumption  of  ownership  resulting  from  such  poasession. 
Winston  v.  Prevost,  6  A.  164. 

See  Bills  and  Notes,  XVII.  Marbiage,  XIIL  (b),  1) ;  2) ;  (e),  4),  b  ;  e. 
Obligations,  VII.  (b),  2),  c,  §  3,  No.  45.  Possession,  I.  No.  13.  Prsscriptioic, 
n.    Salk,  m.  (b),  4),  B. 
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(d)  Judicial  Proceedings  ;  and  Discharge  of  DtUy  hy  Public  Officers. 

1.  A  judgment,  which  when  lost  is  proved  bj  parol,  it  will  be  presumed,  was  duly 
obtained.     Trepagnier  v.  Butler^  12  M.  534. 

2.  Judicial  proceedings  are  presumed  to  be  regular  until  the  contrary  be  shown. 
Omnia  prtegumurUur  rite  ei  solenniter  esse  acta  donee  probetur  in  contrarium.  3  N.  S. 
705;  13  L.  496  ;  2  a:  503 ;  3  A.  146 ;  11  A.  280  ;  13  A.  215.  Infra,  XXI.  (b),  Nos. 
20,  24,  et  al ;  (c).  No.  19 ;  XXII.  (b)  ;  (c),  2),  Nos.  9,  et  al.  Succession,  VIII.  (e), 
2),  0,  No.  15.  Courts,  II.  (a).  No.  10 ;  (d),  2),  No.  12  ;  III.  No.  15.  Sheriff,  II. 
(b),  2),  ▲,  No.  1.  Experts  and  Auditors,  I.  No.  4.  Criminal  Law,  VII.  Nos. 
12, 18.    Judgment,  IX.  No.  36.    Pleading,  V.  (a),  3),  f.  No.  14.    Public  Lands, 

III.  (c),  3),  B,  §  2,  No.  7.  Bankruftct,  IIL  (a),  No.  4.  Execution,  V.  (d),  13), 
No.  12.  Minors,  I.  (d),  No.  18  ;  but  see  VI.  No.  4.  Mandamus,  I.  (a),  2),  No.  17. 
New  Orleans,  II.  (g),  1),  No.  11. 

3.  A  judgment  must  be  presumed  to  have  been  rendered  on  proper  evidence.  So, 
where  execution  is  ordered  in  the  name  of  a  foreign  executor,  it  will  be  presumed  there 
was  doe  proof  that  the  wiU  had  been  probated  and  made  executory  here.  Dangerfuld 
V.  ThruxUm,  8  N.  S.  236.  Infra,  V.  (b).  No.  12 ;  XXIL  (b).  No.  2.  Marrla^ge, 
XIV.  (c),  1),  No.  4. 

4.  So,  a  judgment  appealed  from  will  be  presumed  to  have  been  rendered  on  suffi- 
cient evidence,  where  the  latter  is  not  brought  up.    Appeal,  VIII.  (a)  ;  (b). 

5.  A  writ,  directed  to  an  officer  by  name,  is  presumptive  evidence  of  his  capacity. 
BcUom  V.  Breed,  4  L.  344. 

6.  The  acts  of  an  officer  within  the  sphere  of  his  public  duty  are  primd  facie  author- 
ized. He,  who  controverts  a  grant  so  made,  must  prove  that  the  officer  transcended  his 
powers.  Landry  v.  Martin,  15  L.  1 ;  DevaU  v.  Choppin,  Jb,  566 ;  Davis  v.  Police 
Jwry,  1  A.  295.     Supra,  II.  No.  1.     Ferries,  No.  10.    Marriage,  I.  (a).  No.  13. 

7.  A  curator,  appointed  under  the  advice  of  a  family  meeting  to  an  interdicted  per- 
son, and,  after  giving  the  required  security,  recognized  as  such  throughout  the  proceed- 
ings, will  be  presumed  to  have  taken  the  necessary  oath,  though  not  mentioned  in  the 
tnjiscript    Ball  v.  Ball,  15  L.  173. 

8.  After  twenty  years,  the  legal  presumption  is  in  favor  of  the  acts  of  sheriffs.  Bros- 
naham  v.  7\imer,  16  L.  433;  Fink  v.  LaUande,  Jb.  547;  Drouet  v.  Bice,  2  R.  374. 
Attachment,  VI.  (e),  No.  7. 

9.  Where  an  order  by  the  parish  judge,  granting  an  injunction  from  the  district  court, 
recites  that  it  was  made  in  the  absence  of  the  district  judge,  such  absence  will  be  pre- 
sumed.   Stanbrough  v.  Scott,  1  R.  43.     But  see  Appeal,  VIII.  (a),  No.  2. 

10.  After  issue  joined,  suitors  are  presumed  to  be  always  in  court,  attending  to  their 
business  either  in  person  or  by  counsel,  and  so  are  bound  to  notice  the  steps  taken  in 
their  cases.  Kohn  v.  Wagner,  I  R.  275.  Jnfra,  V.  (c),  Nos.  32,  34.  New  Orleans, 
II.  (e),  5),  c,  Nos.  11,  16.  Pleading,  VIII.  (b),  1),  No.  17 ;  (c),  1),  No.  13.  Rec- 
usation, No.  15. 

11.  Where,  after  being  sworn  to  prove  a  signature,  but  what  signature  the  record  does 
not  state,  the  judge  gives  judgment  for  plaintiff,  the  signature  proved  will  be  presumed 
tiiat  the  proof  of  which  was  essential  to  a  recovery.     Coons  v.  Graham,  12  R.  206. 

12.  Where  there  is  no  evidence  as  to  the  notice  of  seizure  required  by  C.  P.  654, 
and  the  want  thereof  is  not  one  of  the  grounds  for  enjoining  an  execution,  the  executive 
officer  will  be  presumed  to  have  done  his  duty.     Dunlap  v.  Sims,  2  A.  239. 

13.  Every  presumption  will  be  adopted  against  a  litigant,  who  suppresses  evidence 
that  would  illustrate  his  case.  Omnia  praesumuntur  contra  spoliatarem.  2  A.  28  ;  7 
R.32;  1  A.  1 ;  RosT,  J.,  dissenting  in  5  A.  324;  6  A.  164;  7  A.  554;  10  A.  132. 
Infra,  IX.  (a),  No.  3  ;  XII.  (d),  No.  17  ;  XVIII.  (d),  6),  No.  7.     Bills  and  Notes, 

IV.  (b),  No.  19.    Injunction,  IV.  No.  13.    Shipping,  VII.  No.  31.    Succession, 
VUI.  (f ),  2),  c.  No.  15. 

14.  Ai'ter  twenty  years,  all  parties  interested,  it  will  be  presumed,  had  due  notice  of 
the  proceedings  of  a  court  acting  within  its  jurisdiction.  Gibson  v.  Foster,  2  A.  509  ; 
GentOe  v.  Fokg,  3  A.  146. 

15.  UntU  the  contrary  be  proved,  an  order  to  sell  succession  property,  it  will  be  pre- 
•omed,  was  regularly  issued.     Succession  of  Wadsworth,  2  A.  966. 

16.  Though  a  Louisiana  commissioner,  before  whom  a  deposition  is  made,  do  not  state 
that  he  personally  knew  the  afiiant,  it  will  be  so  presumed  in  the  absence  of  evidence, 
that  the  officer  violated  his  dc|ty.     Succession  of  Jjauve,  6  A,  530. 
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17,  A  iwom  officer  u  always  presumed  to  have  done  his  duty,  untU  the  cwtrany  ht 
proved.  Infra,  XIII.  (c),  No.  7 ;  XXI.  (c),  No.  19  ;  XXII.  (c),  2),  No3.7,rt'a/.; 
XXIV.  (b),  Nos.  13,  22,  et  al  Absentees,  III.  No.  6.  Appeal,  IX-  (b),  No.  29. 
Attachment,  V.  (b),  No.  22  ;  VI.  (e),  No. 7.  Bills  and  Notes,  VIII.  (b),  No. 20; 
(c),  Nos.  10,  43.  Citation,  III.  Nos.  1,  15.  Criminal  Law,  V.  (c),  2),  No.  11; 
VII.  No.  12 ;  Xin.  (e),  8),  No.  28 ;  XVI.  (b).  No.  80.  Execution,  V.  (d),  8),  a, 
No,  7.  Executory  Process,  II.  (b),  1),  No.  81.  Judgment,  IV.  Nos.  11,  27. 
Public  Lands,  III.  (c),  8),  b,  §  2,  Na  7;  IV.  (a),  No.  5.  Quarantine,  No.  1. 
Recusation,  No.  14    Roads  and  Leyees,  n.  (b),  No.  15. 

(e)  Presumption  <ff  PaymenJU 

1.  The  lapse  of  a  number  of  years,  though  less  than  sufficient  for  prescription^  mij 
afford  a  presumption  of  payment,  which,  if  supported  by  other  facts,  may  amount  to  full 
proof.  2  L.  481 ;  6  L.  31,  661 ;  6  A.  140,  649 ;  9  A.  234.  Infra,  XIII.  (c),  Nos.  5, 
9.     Prescription,  I.  No.  2. 

2.  Where  the  validity  of  a  sale  is  to  depend  on  the  vendor's  payment  of  certain  notes, 
forming  no  part  of  its  consideration,  his  subsequent  resumption  of  possession  creates  sach 
a  presumption  of  payment  that  the  vendee  must  account  for  the  notes.  DwBfau  t.  &ott, 
8  A.  278. 

8.  Where,  in  an  action  on  an  account,  a  'note,  one  of  the  items,  has  been  given  in 
settlement  of  defendant's  indebtedness  at  its  date,  all  anterior  items,  some  of  which  are 
shown  to  have  been  embraced  in  the  settlement,  will  be  rejected,  unless  proved  to  hare 
been  omitted  therein.     Stewart  v.  MeCalop,  10  A.  832. 

See  Bills  and  Notes,  X.  XIII.    Payment,  VI. 

(f )  Presumption  of  Continuance. 

1.  Unless  a  century  have  elapsed  since  a  party's  birth,  his  death  will  not  be  pre- 
sumed, but  must  be  proved.  2  M.  138 ;  9  M.  257  ;  6  N.  S.  668  ;  6  N.  S.  96;  10  A. 
255.    Succession,  IL  Nos.  1,  9. 

2.  Where  defendant,  sued  for  property,  was  the  last  person  seen  in  possession,  snch 
possession,  having  begun  tortiously,  will  be  presumed  to  continue,  until  he  prove  its  ces- 
sation.   Ihummond  v.  Clinton  R.  Co,,  7  R.  234. 

8.  The  continuance  of  a  relation  or  subject-matter,  once  established,  will  be  presumed, 
but  not  its  preexistence.  So,  the  court  will  not  presume,  that  a  justice,  because  qualified 
to  act  at  a  particular  date,  was  so  qualified  before  that  date.  Barelli  v.  I^,  4  A.  558. 
Infra,  VIII.  No.  24.    Bills  and  Notes,  VII.  (c),  2),  No.  26. 

See  Infra,  XII.  ( j),  2),  No.  7.     Domicil,  I.  No.  4. 

IV.  Of  the  Mode  and  Time  of  Introducing  Evidence. 

1.  As  a  general  rule,  plaintiff  cannot  offer  evidence,  afler  that  for  defendant  is  closed. 
Yet  the  court  has  the  discretionary  power  to  receive  it,  and  will  be  guided  by  the  ci^ 
cumstances  of  the  case ;  e.  g.  when  it  becomes  necessary  to  explain  or  rebut  testimooj, 
or  plaintiff,  from  inadvertence  or  other  cause,  has  failed  to  offer  evidence  on  which  he 
relies,  and  which,  from  its  character,  cannot  surprise  his  opponent.  4  N.  S.  1^7 ;  7 
N.  S.  55;  5  L.  450;  2  A.  223. 

2.  Though  the  evidence  be  closed,  if  the  argument  have  not  begun,  additional  testi- 
mony may  be  offered.  Art.  484  C.  P.  is  express,  that  it  is  only  after  the  argument  hat 
commenced,  that  no  evidence  can  be  given  without  the  consent  of  aU  parties.  Even 
when  the  argument  has  begun,  the  court  may,  in  its  discretion,  receive  the  evidence 
under  particular  circumstances.  7  N.  S.  55;  6  L.  378;  15  L.  226;  17  L.  541;  10 
R.  80. 

8.  Art.  484  C.  P.  applies  only  to  the  trial  on  the  merits,  and  not  to  incidental  ques- 
tions, or  arguments  on  exceptions,  in  the  progress  of  the  cause.  Dick  v.  Cash,  7  N.  S. 
863. 

4.  Parties  may  offer  their  evidence  in  the  order'they  please,  and  cannot  be  oootroUed 
in  this  regard  by  the  court.  Thus  ;  a  partnership  receiver,  ruled  to  deposit  the  moneys 
collected  in  court,  may  show,  that  he  has  paid  partnership  debts,  without  first  proving 
his  authority  for  so  doing.  So,  too,  defendant,  sued  on  a  contract  executed  by  an  alleged 
agent,  cannot  insist  that  the  agency  must  be  proved  before  the  contract  is  read;  if  the 
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agency  be  not  established,  the  contract  falls.  16  L.  207,  296 ;  17  L.  253 ;  19  L. 
553;  3  K.  106,  327  ;  8  R.  236;  8  A.  458;  13  A.  318.  But  see  Infra,  XIV.  (a),  4), 
No.  6. 

5.  Where,  in  an  action  on  a  note,  the  clerk's  certificate  shows,  that  no  demand  of  pay- 
ment was  formally  proved,  the  court  cannot  presume  it,  though  the  protest  be  attached 
to  the  record,  and  will  remand  the  case.     Legendre  v.  Woodroof  1 6  L.  477. 

6.  Proof  of  the  loss  of  a  contract  sued  on  need  not  be  given  before  the  trial ;  it  suffices 
to  all^e  its  loss  and  state  its  contents  in  the  petition.  Townsend  v.  Galdufell^  1  R. 
433. 

7.  It  suffices  to  account  for  the  absence  of  an  original,  when  a  copy  is  offered  in  evi- 
dence.    Hewlett  V.  Henderson,  5  R.  379. 

8.  Papers  annexed  to  an  answer,  but  not  offered  in  evidence  on  the  trial,  cannot  be 
regarded.  McAuUffe  v.  Destrehan,  9  R.  466  ;  Weber  v.  Cottssy,  12  A.  534.  Pleading, 
V.  (b),  1),  No.  1. 

9.  Where  the  execution  of  a  note  sued  on,  and  annexed  to  the  petition  as  part  of  the 
record,  is  not  denied,  the  objection,  that  the  clerk's  note  of  evidence  does  not  state  it  was 
formally  offered  in  evidence,  is  frivolous.     Semple  v.  Barrow^  2  A.  141. 

10.  When  proceedings  in  a  cause  have  been  conducted  from  day  to  day,  at  intervals, 
for  more  than  a  month,  testimony  may  be  received  after  plaintiff^'s  counsel  has  closed 
his  argoment  and  submitted  his  case,  and  the  argument  for  defendant  been  opened.  It 
is  a  matter  in  the  discretion  of  the  lower  court,  with  which  the  appellate  court  will  not 
ioterfere,  where  it  is  not  pretended,  that  plaintiff'  has  been  prevented  from  offering  coun- 
tervailing evidence,  or  that  the  true  merits  of  the  cause  have  been  injured.  Hill  v.  MiU 
kr,  7  A.  622. 

11.  Plaintiff*,  though  his  evidence  be  closed,  if  the  clerk  have  not  made  an  entry  to  that 
effect,  may  still  prove  a  material  fact.  Great  latitude  of  discretion  has  been  allowed  in 
the  apphcation  of  arts.  476,  477,  484  C.  P.     Laharre  v.  Hopkins,  10  A.  466. 

12.  Where  the  note  sued  on,  with  the  act  of  sale  with  which  it  is  identified,  and  the 
protest  are  noted  by  the  clerk  as  filed  with  the  petition,  this  with  his  certificate,  that  the 
record  contains  all  the  documents  filed  and  evidence  adduced,  sufficiently  shows,  that  a 
de&ult  has  been  confirmed  on  evidence  duly  offered.  N.  0.  Gancd  Co.  v.  Mc  Gloin,  10 
A  240. 

13.  Where  the  evidence  and  plaintijQT's  opening  argument  are  closed,  the  lower  court 
may,  in  its  discretion,  permit,  during  defendant's  argument,  the  correction  of  a  clerical 
error  in  the  certificate  of  an  ordinance  introduced  by  plaintiff!  New  Orleans  v.  Locke, 
10  A  730. 

14.  Where  plaintiff*  can  escape  prescription  only  as  the  holder  of  a  due-bill  in  a  com- 
mercial form,  and  the  note  of  evidence  does  not  show,  that  the  bill  or  protest  was  offered 
in  evidence,  he  will  be  nonsuited.     Oowand  v.  Pullet/,  1 1  A.  1. 

15.  Where,  in  an  action  on  a  note  annexed  to,  and  forming  part  of,  the  petition,  there 
is  DO  minute  of  evidence,  a  default,  confirmed  without  proof  of  the  execution  of  the  note, 
must  be  set  aside.     TilleU  v.  Upton,  12  A.  146.    Judgment,  IX.  Nos.  12,  31,  38. 

16.  It  is  the  true  rule  and  usual  course  to  receive  at  any  proper  stage  of  the  trial,  in 
the  discretion  of  the  judge,  any  evidence,  which,  though  when  offered  not  apparently 
relevant,  the  counsel  shows,  will  be  rendered  so  by  other  evidence  which  he  undertakes 
io  produce.     Succession  of  Pasquier,  12  A.  758. 

See  Infra,  XIV.  (a),  3),  No.  19.  Appeal,  Vm.  (f).  No.  18 ;  IX.  (g),  3),  Nos.  7, 
etseq.    Criminal  Law,  V.  (d),  2) ;  XIL  (e),  Nos.  29,  30. 

V.  Or  Bills  of  Exception  ;  and  Eyibencb  Illegally  Obtained  ob  Beceiybd 

WITHOUT  Objection. 

(a)  In  General. 

1.  An  instmment  will  not  be  rejected  because  wrongfully  obtained.  It  will  be  received, 
and  its  effect  tested  afterwards.  Rouville  v.  Rouville,  6  M.  702  ;  Kittridge  v.  Landry, 
2  R  72. 

2.  A  party,  introducing  himself  evidence  he  might  exclude,  must  abide  by  its  effect 
Lrfam  V.  Oramer,  1  N.  S.  243. 

3.  The  improper  rejection  or  admission  of  evidence  will  be  disregarded,  where  the 
party  offering  or  objecting  to  it  is  not  prejudiced.  Bissell  v.  Erwin,  15  L.  94 ;  Rovly 
V.  Berard,  11  R.  478;  Kminedy  v.  Watson,  6  A.  807.  Appeal,  IX  (d),  Nos.  7,  8. 
Taxbi^  UL  (b),  No.  17. 
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4.  A  party,  who  goes  to  trial  without  excepting  to  the  refusal  of  his  application  to 
have  his  opponent  produce  his  books,  cannot  complain  on  appeal.  Cooper  v.  Poilh,  2  A. 
158. 

5.  The  court  cannot  deprive  a  party  of  his  rights  under  a  bill  of  exceptions  to  evi- 
dence illegally  received,  by  offering  a  new  trial,  if  he  can  make  any  showing  contradio 
tory  of  the  evidence  so  received.     McMasters  v.  Palmer^  4  A.  881. 

6.  The  exclusion  of  evidence,  as  irrelevant,  will  be  sustained,  unless  resulting  preju- 
dice be  shown  by  the  bill  or  record.  Succession  of  Pasquier^  12  A.  758.  Successiok, 
VIII.  (f),  4),  No.  25. 

7.  An  administrator,  having  the  capacity  to  stand  in  judgment,  is  bound  by  the  usual 
rules  as  to  the  mode  of  procedure  in  suits  and  the  reception  and  rejection  of  evidence. 
So,  his  failure  to  except  to  illegal  evidence  will  bind  the  heirs  and  creditors.  PauUne 
V.  Ihtbert,  14  A.  161. 

(b)  Mode  of  Objection;  Requieites  and  Drawing  of  the  Bill;  its  Signature  and 

Amendment. 

1.  A  party  objecting  to  testimony  must,  at  the  trial,  state  the  particular  grounds  on 
which  he  resists  its  introduction.  Thus  ;  it  is  not  sufficient  to  object  to  depositions,  that 
they  are  ^  illegally  taken  " ;  or  to  the  authentication  of  documents,  that  ^  the  law  has  not 
been  complied  with  " ;  or  to  evidence,  that  ^  it  is  not  the  best."  The  adversary  most 
have  an  opportunity  of  showing,  that  the  objections  are  unfounded,  and  the  party  taking 
the  bill  must  spread  on  the  face  of  it,  or  the  record,  everything  necessiary  to  enable  the 
appellate  court  to  say,  that  the  court  below  erred.  So,  too,  where  the  bill  does  not  dis- 
close the  grounds  on  which  evidence  has  been  excluded,  or  its  materiality,  which  the 
record  affords  no  other  means  of  ascertaining,  no  relief  can  be  granted  on  appeal. 
The  court  will  not  look  for  objections  out  of  the  bill  C.  P.  488 ;  7  M.  212;  10  M. 
637  ;  1  N.  S.  184 ;  2  N.  S.  267,  333;  4  N.  S.  21 ;  5  N.  S.  519  ;  7  N.  S.  649;  8  N.S. 
879  ;  1  L.  323  ;  2  L.  297 ;  5  L.  801 ;  6  L.  242 ;  11  L.  809  ;  12  L.  265 ;  13  L.  95, 
360 ;  15  L.  173 ;  17  L.  421 ;  2  R.  217 ;  4  R.  15  ;  11  R.  259 ;  3  A.  448 ;  5  A.  17;  10 
A.  657  ;  12  A.  778  ;  13  A.  897,  499  ;  14  A.  211.  Infra,  XXVI.  No.  8.  Crimdjal 
Law,  XVI.  (b),  No.  14. 

2.  An  assumption  of  facts  by  the  judge  in  the  bill,  unless  shown  to  be  erroneous  bj 
facts  furnished  by  the  party  excepting,  will  be  presumed  correct.  Sheweil  y.  Stone,  12 
M.  386. 

3.  Facts  necessary  to  understand  a  bill  must  be  set  forth  in  it,  or,  if  reference  be 
made  to  documents,  they  must  be  attached,  and  the  judge  cannot  certify,  months  after 
the  appeal,  that  they  are  the  same  referred  to.     Drenchard  v.  Elderkin,  8  L.  298. 

4.  A  party,  intending  to  except,  must  express  that  intention  dearly  at  the  time  of 
trial.     CZtVw  V.  Caldwell,  4  L.  20. 

5.  A  bill  to  the  rejection  of  depositions,  not  before  the  supreme  court,  and  not  speci- 
fying the  grounds  of  rejection,  is  too  vague.     Holmes  v.  Holmes,  6  L.  471. 

6.  It  is  too  late  to  present  a  bill  to  be  signed  after  verdict  and  judgment,  though  the 
objection  were  made  on  the  trial,  and  three  days  have  not  elapsed.  Pegtavin  v.  Winter, 
6  L.  559. 

7.  Objections  to  evidence  should  all  be  made  at  once,  to  give  the  opponent  a  far 
opportunity  to  remove  them  or  correct  his  mistakes.      Voisin  v.  Jewell,  9  L.  114 

8.  So,  where  a  partjr's  objection  is  decided  on  appeal  to  be  unfounded,  and -the  case 
remanded  with  directions  to  receive  the  evidence,  no  new  objections  can  be  raised :  they 
are  considered  as  waived.  Thibodeaux  v.  Herpin,  6  A.  675.  Experts  and  Aupitors, 
II.  No.  15.    New  Trial,  III.  (b). 

9.  A  judge  may  refuse  to  sign  a  bill  which  does  not  embrace  the  true  grounds  of  his 
opinion.    Barataria  Canal  Co.  v.  Field,  17  L.  425. 

10.  Any  attempt  to  amend  a  bill,  after  judgment  signed,  is  wholly  irregular.  Police 
Jury  V.  Gardiner,  2  R.  133. 

11.  The  judge  should  sign  the  bill  before  the  judgment     Coffin  t.  PoUard^  5  R.  124. 

12.  A  judgment,  the  correctness  of  which  the  bill  is  insufficient  to  enable  the  supreme 
court  to  test,  will  be  presumed  correct  Thomas  v.  Kean,  10  R.  80.  Suproj  IIL  (d)^ 
No.  8.     Appeal,  VIII.  (b).  No.  12. 

13.  It  is  within  the  discretion  of  the  lower  judge  to  determine,  whether  the  trial  shall 
be  delayed  until  a  bill  can  be  drawn  up  and  signed.  All  that  the  party,  who  excepts, 
can  require,  is,  that  the  point  reserved,  or  decision  excepted  to,  be  reduced  to  writing  by 
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the  ooart,  and  that  a  bill  be  drawn  up  and  signed  afterwards.     C.  F.  488-9  ;  Thomp' 
ton  V.  Packwoody  2  A.  624.     Criminal  Law,  XVL  (b),  No.  8. 

14.  Where  a  party  objects  to  an  act  as  containing  recitals,  of  which  there  exists 
better  evidence,  he  must  state  specifically  the  recitals  to  which  he  objects.  Massey  y. 
HaeUUj  12  A.  54. 

15.  A  bill,  which  recites  an  objection  of  the  opposite  party  as  it  was  made,  is  suffi- 
cient ;  it  is  not  defective,  because  not  specific,  when  the  objection  it  recites  was  itself 
genend.     Nxcholton  Y.Desobry^  14  A.  81.  ';Msi^,..^ 

(c)  Nece$$iiy  of  the  BiU;  and  Effect  of  Evidence  Received  without  Ohjecthriii^ 

1.  The  objection  to  illegal  evidence  is  not  waived  by  a  failure  to  except  to 
trial     3  M.  252.     But  see  5  M.  442 ;  1  N.  S.  459  ;  3  N.  S.  303. 

2.  A  record  or  other  paper,  which  is  legal  evidence  of  one  fact  and  not  of  ^no 
never  presumed  to  have  been  offered  to  establish  what  by  law  it  could  not.    A 
DO  exception  be  taken  to  the  part  illegal,  the  exception  may  be  made  on  appea 
193 ;  9  M.  380  ;  1  N.  S.  522 ;  3  N.  S.  466.    Judgment,  V.  (a),  1),  No.  25. 
IHG,  V.  (b),  5),  A,  No.  1 ;  (d),  1),  Nos.  16,  31. 

3.  If  illegal  evidence  be  sidmitted  in  the  court  below  without  objection,  no  exception 
thereto  can  be  made  on  appeal.  Questions  of  the  admissibility  of  evidence,  to  which  no 
objections  have  been  made  at  the  trial,  and  which  are  not  regularly  presented  by  bills  or 
oiher  legal  and  equivalent  mode,  cannot  be  examined.  10  M.  429 ;  6  N.  S.  86 ;  1  L.  301 ; 
6L.677;  9R.  464;  11  li.346;  3  A.  290;  5  A.  15  ;  6  A.  316;  10  A.  491,  636^713  ; 
12  A.  741.  /ji/ra,  XXIV.  (b).  No.  14.  Boundary,  No.  19.  Bills  and  Notes, 
Vm.  (b).  No.  3.    Loan,  III.  (a).  No.  21. 

4.  If  a  party  mistake  his  right  in  the  petition,  the  error  is  cured  by  evidence  estab- 
lishing it,  if,  when  offered,  not  objected  to.     Bryan  v.  Moore^  1 1  M.  26. 

5.  So,  if  evidence  that  property,  alleged  to  be  that  of  the  community,  belongs  to  the 
wife,  be  received  without  objection,  the  variance  is  cured.  Langlini  v.  Broueeard^  12 
M.  242. 

6u  The  copy  of  a  private  act,  received  without  objection,  has  the  same  effect  as  the 
original.     Pannellv.  Coe,  1  N.  S.  614. 

7.  Where  plaintiffs,  claiming  under  a  sale  to  a  partnership,  prove,  without  objection, 
its  acceptance  by  a  surviving  partner  after  dissolution  of  the  partnership,  the  judgment, 
substantially  just  in  other  respects,  will  not  be  disturbed.  Wyer  v.  Winchester,  2  N.  S. 
69. 

8.  Parties  are  bound  by  testimony  on  a  point  not  presented  by  the  pleadings,  if  not 
(^posed ;  and  all  objections  will  be  considered  waived.  6  N.  S.  86 ;  1  L.  301 ;  18  L.  321 ; 
9  A.  254;  Buchanan,  J.,  dissenting  in  11  A.  514.  Judgment,  V.  (a).  Pleading, 
VIII.  (b),  2),  No.  8. 

9.  When  a  document  is  legal  evidence  for  certain  purposes,  it  must  be  admitted ;  if 
the  case  be  before  a  jury,  the  party  objecting  to  it  for  other  purposes  must  request  a 
charge  accordingly ;  if  before  the  court,  he  must  argue  against  its  being  admitted  to 
establish  such  other  facts.     Thompson  v.  Chauveau,  6  N.  S.  461. 

10.  The  jury  cannot  disregard  evidence  offered  without  objection  to  support  a  supple- 
mental petition,  filed  without  leave.  Baines  v.  Biggins^  2  L.  222.  Pleading,  IX. 
(a),  No.  1. 

11..  Where  improper  evidence,  e,  g.  depositions  or  a  record  not  duly  authenticated,  or 
hearsay,  is  received  without  objection,  it  will  be  too  late  at  a  subsequent  stage  of  the 
trial  to  object.  Teatman  v.  Erwin,  5  L.  265 ;  Pickett  v.  Bates,  3  A.  627;  ^istman  v. 
Harrie,  4  A.  193.     Infra,  XXIII.  (e).  No.  7. 

12.  If  a  party  permit  parol  evidence  to  be  given  of  the  sale  of,  or  a  partnership  in,  an 
immovable,  the  court  will  enforce  the  agreement.  Brown  v.  Frantum,  6  L.  40 ;  Jacob 
V.  JDavts,  4  A.  39 ;  TheaU  v.  Lacey,  5  A.  549.     Infra,  XIV.  (a),  2),  No.  9. 

13.  If  evidence,  received  without  objection,  reconcile  the  discrepancy  in  the  names  of 
heirs  and  parties  so  claiming  the  estate  under  a  power  of  attorney,  the  judgment  will  be 
affirmed.    Pacquetei  v.  Mosey,  6  L.  158. 

14.  Where  plaintiff  sues  for  wages  on  a  contract,  evidence  of  their  value  as  on  a 

rmtum  meruit,  if  received  without  objection,  will  be  considered.     Coon  v.  Braehear,  7 
269. 

15.  All  objections  to  the  competency  of  witnesses  and  admissibility  of  evidence  must 
be  preaeoted  to  the  court  that  hears  the  case  originally.    The  form  of  exception  is  im- 
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material ;  but  all  the  points  to  be  submitted  for  decision  must  be  raised,  before  thej  can 
be  presented  to  the  supreme  court     Lavergne  y.  JSlkint,  17  L.  220. 

1 6.  Parol,  though  contradicting  or  explaining  written,  evidence,  once  in,  must  take 
effect :  it  should  be  objected  to,  when  offered.     Jffuey  v.  Drinkffrave^  19  L.  482. 

17.  The  objection,  that  a  signature  has  been  proved  by  other  than  a  subscribing  wit- 
ness, comes  too  late  on  appeal.     Cawihom  v.  McDonald^  1  B.  55. 

18.  Where,  in  an  action  against  a  company,  a  written  resolution  of  its  board,  emploj- 
ing  plaintiff,  is  proved  by  parol  without  objection,  defendants,  who  can  introduce  the 
resolution,  if  material,  cannot  have  the  testimony  stricken  ouL  LangfUt  v.  CUnton  R 
Co.,  2  R.  217. 

19.  Objections  to  witnesses,  because  interested,  cannot  avail  a  party,  who  did  not  ap- 
pear at  the  trial  and  object.     Oressap  v.  Winchester^  6  R.  458. 

20.  A  party,  desiring  to  oppose  the  admission  of  the  report  of  experts,  must  object  to 
it  when  offered  and  except  to  its  admission.  The  objection  cannot  be  urged  on  a  motion 
for  a  new  trial.     McUhias  v.  Lebrety  10  R.  94.    New  Trial,  III.  (b). 

21.  A  record,  offered  to  prove  a  particular  fact,  cannot  avail  the  oppo.^ite  party  to 
prove  another  fact  not  pleaded.  The  party  offering  it  would  otherwise  be  surprised. 
Jones  V.  Re<id,  1  A.  200. 

22.  Where  no  exception  is  taken  to  the  restriction  of  an  act,  offered  to  prove  a  certain 
fact,  but  admitted  only  to  prove  rem  ipsam,  the  correctness  of  the  restriction  cannot  be 
examined.     Cochran  v.  Dewees^  2  A.  960. 

23.  An  alleged  agreement  with  the  opposite  counsel,  that  evidence  was  received  sub- 
ject to  all  legal  exceptions,  will  not  be  noticed.  Objections  to  evidence  must  be  specified 
and  reserved  in  a  bill.  Succession  of  Prevost^  4  A.  347 ;  West  v.  Creditors^  lb,  447. 
Infra,  XIX.  (f),  No.  14. 

24.  The  disqualifying  interest  of  a  witness  who,  onobjected  to,  testifies  in  his  own 
favor,  affects  his  credibility  only.     White  v.  McDoweU,  4  A.  543. 

25.  The  court  cannot  notice  the  rejection  of  testimony,  unless  excepted  ta  Suecestian 
of  Eivet,  o  A.  Ui. 

26.  Where  evidence  is  received  without  objection,  and  no  motion  made  to  strike  it  cot, 
it  cannot  be  rejected  because  the  witness  discloses  the  fact,  that  the  proof  rested  on  writ- 
ten evidence  not  produced  or  called  for.  The  court  cannot  raise  an  objection  the  party 
has  waived.     Ames  v.  Peoples  Telegraph,  5  A.  183. 

27.  When  illegal  evidence  b  received,  or  an  incompetent  witness  admitted,  to  oonfirm 
a  default  in  defendant's  absence,  he  cannot  assign  it  as  error ;  peradventure  plaintiff,  if 
the  evidence  or  witness  had  been  excluded  on  objection  seasonably  taken,  might  have 
established  the  same  fact  by  other  testimony,  and  he  shall  not  be  prejudiced  by  his  oppo- 
nent's laches,  Brander  v.  Goodin^  6  A.  521 ;  Taylor  v.  Hancock,  14  A.  693.  Judg- 
ment, IX.  Nos.  22,  27. 

28.  Though  the  court  might  refuse  to  affirm  a  judgment^  based  wholly  on  hearsay  evi- 
dence received  without  objection,  yet  if  it  be  strongly  fortified  by  other  and  good  proof,  and 
the  acquiescence  in  its  admission  may  have  induced  the  non-production  of  direct  evidence 
on  the  point,  it  will  be  considered.     Pountree  v.  BriUiant  Co,,  8  A.  289. 

29.  Defendant  is  bound  by  plaintiff's  declarations,  to  which,  when  offered  by  his  co 
defendant,  he  does  not  object.     Hermanos  v.  Duvigneaud,  10  A.  114. 

30.  Where  a  default  has  been  confirmed  on  the  testimony  of  a  witness,  to  whose  com- 
petency, as  plaintiff's  attorney,  no  objection  has  been  made  below,  none  can  be  on  appeal 
N.  0,  Canal  Co.  v.  McGUnn,  10  A.  240. 

31.  The  admissibility  of  evidence  offered  against  one,  who  should  not  have  been  ab- 
sent, must  be  tested  by  the  same  rules  as  if  he  had  been  present ;  and  the  admission  d 
evidence,  which  might  have  been  received  with  his  consent  if  be  had  been  present,  is 
not  assignable  as  error.  The  court  will  not  supply  objections  a  party  has  neglected  to 
make,  in  opposition  to  the  probable  truth  of  the  cause.     Loekett  v.  Toby,  10  A.  713. 

32.  A  distinction  must  be  drawn  between  issues  joined  by  default  and  plea.  In  the 
former,  no  evidence  can  be  legally  given  of  a  fact  not  alleged ;  in  the  latter,  a  party  is 
presumed  to  waive  any  objection,  which,  if  present  as  he  shoukl  have  been,  be  might 
have  urged  against  the  evidence.     lb,     PLEADixa,  V.  (c),  1),  No.  6. 

33.  Slid  ELL,  J.  A  judge,  trying  a  cause  in  the  absence  of  one  of  the  litigants,  should 
refuse  to  hear  evidence  clearly  objectionable,  particularly  in  suits  involving  title  to  real 
property.  The  absence  should  be  presumed  unintentional,  rather  than  the  reverse. 
Litigatoris  absentia  dei  praseniid  replecUur,    lb. 

34.  Defeadaat,  who^  having  filed  an  anawer,  must  be  prcaumed  prawat  at  the  trial. 
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cannot  object  to  evidence  to  which  no  bill  has  been  reserved.  Bat,  in  confirming  a  de- 
fault, plaintiff  must  offer  evidence  primd  facie  legal.  Underwood  v.  Lacapere,  10  A.  767. 
5Mpni,m.(d),No.  10. 

35.  So,  a  default,  confirmed  on  a  commission  on  its  face  illegally  taken,  e.  g.  in  vio- 
lation of  C.  P.  428,  will  be  reversed.    C.  P,  812 ;  lb. 

86.  In  a  petitory  action,  the  warrantor  being  opposed  in  interest  both  to  plaintiff  and 
defendant,  the  latter  must  establish  their  case  by  legal  proof,  plaintiff  as  against  defend- 
ant, and  defendant  as  against  the  warrantor.  When  the  case  is  regularly  called,  the  war- 
rantor, though  absent,  will  be  bound  by  legal  evidence ;  but  not  by  his  opponents'  ad- 
mifisions  of  the  contents  of  authentic  acts,  which  could  easily  have  been  produced,  and  on 
the  production  of  which  he  could  insist.  His  adversaries  cannot  admit  away  his  case, 
r^v.  Cbu^,  12  A.  534. 

87..  A  third  possessor,  sued  by  a  judicial  mortgagee,  can  call  for  a  bill  detailing  the 
items  of  costs,  secured  by  the  mortgage.  But  this  right  is  waived,  if  he  allow  the  receipts 
for  costs  to  be  offered  without  reference  to  the  billl.     Scott  v.  Jackson^  12  A.  640. 

88.  A  note  by  the  clerk  in  the  minute  of  testimony,  that  certain  evidence  was  objected 
to  for  specified  reasons,  will  be  disregarded  ;  a  formal  bill  must  be  taken.  GratLgnard 
r,  Lombard,  U  A.  234. 

VL    Op  Demurring  to  Evidence. 

1.  A  party  may  demur  to  the  evidence.     Dumford  v.  Johnson,  2  M.  806. 

2.  An  agreement  to  submit  to  the  court,  as  matters  of  law,  all  issues  but  those  specially 
before  the  jury,  admits  the  facts  so  submitted.     Golis  v.  Creditors,  2  N.  S.  108. 

8.  The  court,  after  the  verdict  has  established  the  contested  facts,  must  take  them 
together  with  those  agreed  on  and  decide  the  whole  case.     lb. 

4.  Defendant,  who,  by  cross-examining  plaintiff's  witnesses,  refuses  to  admit  the  facts 
their  testimony,  though  but  presumptive,  tends  to  prove,  cannot  demur  to  the  evidence. 
SkilHman  v.  Jones,  8  N.  S.  686. 

See  Discontinuance,  Nos.  1,  2. 

Vn.  Op  the  Relevancy  and  Variance  op  Evidence. 
See  Pleadino,  V.  (b),  6)  ;  (c)  ;  (d) ;  (e).     Bills  and  Notes,  XII.  (d). 

VIII.   Of  the  Bidden  of  Proof. 

1.  One,  who  charges  another  with  a  culpable  omission  or  breach  of  duty,  must  prove 
the  fact,  though  it  involve  a  negative.  Thus ;  where  a  sheriff's  return  and  deed  recite, 
that  notice  of  seizure  was  served  in  executory  proceedings,  the  burden  is  on  the  p»arty 
attacking  the  sale  for  want  of  such  notice  to  establish  the  falsity  of  the  recital.  9  M. 
48;  3N.  S.676;  2  A.  503;  6  A.  175;  13  A.  215. 

2.  The  burden  of  proof  is  on  him  who  has  to  support  his  case  by  a  fact  of  which  he 
is  supposed  to  be  most  cognizant,  and  the  evidence  of  which  is  more  within  his  power 
than  that  of  bis  opponent.  Thus ;  the  lessee  of  slaves,  whose  lease  and  delivery  have 
been  proved,  must  explain  why  he  cannot  return  them.  11  M.  4,  194;  3  L.  534;  10 
A  639 ;  13  A.  397.  Lease,  I.  (c),  2),  No.  9 ;  II.  (a),  3),  No.  24.  Shipping,  X.  (c)) 
3),  No.  34. 

3.  The  employment  of  another  as  a  physician  is  a  recognition  of  his  capacity,  relieving 
him  in  an  action  for  his  fees  from  the  necessity  of  producing  his  license,  and  throwing 
the  burden  of  proving  the  negative  on  defendant  Prevosty  v.  Nichols,  11  M.  21 ;  IXck- 
erson  v.  Gordy,  5  R.  489.     Infra,  XI L  (f).  No.  30.     Slaves,  I.  (c),  No.  4. 

4.  He,  who  affirms,  must  prove,  unless  the  plea  involve  a  negative.  JEt  tncumbit  pro- 
batio,  9ta  dicit,  nm  qm  negat.  11  M.  194 ;  12  M.  70,  255  ;  2  N.  S.  66 ;  3  N.  S.  575  ; 
6  N.  S.  207;  8  N.  S.  259;  2  L.  569;  11  L.  17;  4  B.  218;  6  R.  74;  7  R.  418;  10 
R.  73 ;  12  R.  40,  95,  283.     Infra,  XXII.  (d),  No.  3. 

5.  It  is  for  the  insurer  to  prove,  that  a  ship-master,  guilty  of  barratry,  is  owner ;  the 
insured  is  not  bound  to  show  negatively,  that  he  is  not.  Barry  v.  La.  Ins.  Co.,  11  M. 
202. 

6.  Dilatory  exceptions  must  be  proved  by  the  party  making  them,  unless  the  affirma- 
tion, on  which  they  rest,  involve  a  negative ;  so  the  plea,  that  there  was  no  such  person 
as  one  of  the  plaintiffs,  throws  the  proof  oo  the  other  side,  that  such  a  person  did  exist; 


496  EVIDENCE,  VIIL 

this  proved,  he  will  be  presumed  to  be  alive,  and  his  death  mast  be  shown  bj  defendant. 
Gayoso  v.  Garcia^  1  N.  S.  324. 

7.  A  collateral,  claiming  an  estate  and  denying  that  there  are  ascendants  or  descend- 
ants, need  not  prove,  that  there  are  no  descendants ;  but  he  roust  the  death  of  the 
ascendants  or  the  lapse  of  a  hundred  years  since  their  birth.  Owens  v.  MttcheU^  5  N.  S. 
668 ;  Bemardine  v.  Lesptnasse,  6  N.  S.  96.     Supra^  III.  (f ),  No.  1. 

8.  A  party  must  prove  the  facts  bringing  him  within  the  proviso  of  a  statute,  of  which 
he  claims  the  benefit.     MiUer  v.  Morgan,  6  N.  S.  88.     Criminal  Law,  VL  (d),  No.l. 

9.  A  mandatary,  when  called  on  to  account,  must  show  the  circumstances,  which,  in 
the  exercise  of  a  due  diligence,  have  prevented  him  from  fulfilling  the  duty  intrusted  to 
him.  Thus  ;  an  agent,  in  whose  hands  notes  have  been  placed  for  collection,  must  show, 
that  he  has  used  a  proper  degree  of  care  and  industry  to  obtain  payment.  The  same  is 
true  of  executors,  curators,  and  syndics,  in  the  administration  of  successions  and  insolvent 
estates ;  and  of  sherifTs  in  the  collection  of  taxes.  The  burden  of  proof  to  exonerate 
themselves,  by  showing  reasonable  tliligence,  is  on  them.  6  N.  S.  194;  8  N.  S.  328; 
3L.  533;  9L.48;  11  L.520;  17  L.  345;  1  R.889;  3R.  147;  7  R.  477  ;  10  R. 474; 
2  A.  149;  4  A.  300;  6  A.  763,  797;  11  M.  194.  Insolvency,  X.  (a);  XL  (a), 
No.  5.  Mandate,  V.  (b),  4),  No.  7.  Partnership,  IV.  (a).  No.  6.  Attornet,  II. 
(b).  No.  19.  Minors,  III.  (c),  No.  8.  Pledge,  I.  (b),  No.  12.  Succession,  VII. 
(e),  5),  Nos.  2,  8  ;  VIII.  (c),  No.  6 ;  (f ),  2).     Taxes,  III.  (c),  1),  No.  1. 

10.  One  alleging  error,  as  the  basis  of  his  action,  must  show  it,  or,  at  least,  that  the 
evidence  of  it  is  exclusively  in  his  opponent's  power.  Laholais  v.  Bemardy  6  N.  S.  207; 
Palfrey  v.  SHn$on,  11  L.  80 ;   Union  Bank  v.  Hyde,  7  R.  418. 

11.  Where  a  wife  seeks  to  annul  a  contract  made  by  her,  because  not  aathoiized,  the 
opposite  party  must  prove  that  she  was.  Dranguei  t.  Pnidhomme,  3  L.  78.  Mas- 
BIA6E,  VIIL  (b). 

12.  A  promise  to  pay  presupposes  a  consideration.  The  party  seeking  to  avoid  the 
promise  must  show  there  was  none.  Barrow  v.  Cazeauoc,  5  L.  72  ;  Marigny  v.  Umoh 
Bank,  12  R.  283 ;  Brashear  v.  Hazard,  lb.  329.  Bills  and  Notes,  IV.  (b).  Obli- 
gations, III.  (c),  1),  Nos.  14,  31. 

13.  Defendant,  who  alleges,  that  a  note  held  by  him  was  transferred  at  the  time  it 
was  attached  in  the  maker^s  hands,  must  prove  it,  or  he  will  be  considered  as  having 
been  in  possession,  and  so  before  the  court.     Gibson  v.  Huie,  14  L.  129. 

14.  A  vendor  who,  having  received  in  payment  drafVs  to  a  greater  amount  than  the 
price,  is  sued  therefor  on  his  failure  to  make  title,  must  prove  that  the  whole  amount  has 
not  been  collected.     McAllister  v.  Srodes,  14  L.  442. 

15.  What  one  pays,  he  is  generally  presumed  to  owe;  and,  where  he  reclaims  the 
amount,  must  prove  that  he  was  neither  legally  nor  morally  bound  therefor.  Urqukart 
V.  Gove,  4  R.  207.  Supra,  III.  (a).  No.  12.  Bills  and  Notes,  XL  No.  12.  Quasi 
Contracts,  II.  Na  7. 

16.  Plaintiff  who  alleges,  that  a  payment,  proved  to  have  been  made  by  defendant, 
was  in  discharge  of  another  obligation,  must  show  it.  Mann  v.  Major,  6  R.  475.  Pat- 
MKNT,  VI.  No.  1. 

17.  The  same  effect  must  follow  plaintiff's  omission  to  establish  facts,  material  either 
from  his  allegations  or  the  nature  of  the  defence.     HoUiday  v.  Marionneaux,  9  R.  504. 

^  Infra,  XIII.  (a).  No.  3. 

18.  So,  where  plaintiff  proves,  that  defendant,  who  pleads  he  was  a  minor  when  he 
executed  the  note  sued  on,  was  then  engaged  in  trade  and  that  the  note  related  thereto, 
without  showing  his  previous  emancipation,  there  must  be  a  nonsuit.     Jb. 

19.  A  party  must  prove  the  facts  from  which  he  seeks  relief  under  cover  of  pre- 
scription. So  the  vacancy  of  a  succession,  if  indispensable  to  prescription,  must  be 
proved  by  him  who  pleads  iL  10  R.  52  ;  4  A.  467  ;  5  A.  525  ;  9  A.  494 ;  10  A  673. 
Bills  and  Notes,  VI.  (b),  No.  18.  Judgment,  XV.  (e).  No.  1.  Presobiptios, 
II.  (a),  No.  13;  III.  (a),  No.  14;  (c),  1),  No.  13;  (d).  No.  8;  (g),  2),  No.  3 ;  V. 
(c),  No.  9.     Pleading,  VI.  (c),  4),  No.  10. 

20.  Where  the  maker,  who  is  to  pay  his  note  only  if  the  payee  do  not  indorse  a  cer- 
tain bond  and  perform  certain  work,  relies  on  a  non-fulfilment  of  the  condition,  he  must 
prove  that  the  bond  was  indorsed,  and  the  payee  that  the  work  was  done.  Gilmore  v. 
Destrehan,  10  R.  521. 

21.  A  party  interested  to  maintain  a  sale,  which  the  vendor's  creditor  attacks  as  simu- 
lated because  no  price  was  paid,  must  prove  its  payment.  The  creditor  cannot  prove 
the  negative.    Fisher  y.  Moore,  12  R.  95.     Supra,  IIL  (b).  No.  1. 
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32.  Where  a  vendee  d^ims  a  deduction  from  the  price  which  the  yendor  has  agreed 
to  pay  in  case  of  a  deflcieDoy  in  the  quantity  of  land  sold,  the  latter,  pleading  apecuUlyy 
tbftt  there  was  no  deficiencj,  must  prove  it.     Mc  Orea  v.  Marshal^  1  A.  29, 

23.  Defendant,  ailing  the  non-existence  of  plaintiff's  grantor,  need  only  offer  sach 
evidence  as,  in  the  absence  of  oounteroteatimony,  affords  ground  to  believe  the  allegation 
true,  where  plaintiff  may  easily,  but  does  not,  proye  the  fiict.  PMp^  v,  Bu^hes^  1  A. 
320. 

24.  Defendant,  to  avail  himself  of  an  attachment  in  his  hands  by  a  third  person  of  the 
Dote  sued  on,  must  prove  that  it  is  still  in  force ;  plaintiff  need  not  show  that  it  is  no 
longer  mk    Bacon  v.  Smith,  2  A.  441,     iSujtiro,  IIL  (f ),  Mo.  3, 

25.  In  an  action  on  a  bill,  payable  ^  in  current  city  notes,"  defendant  must  prove  the 
valoe  of  the  notes  at  the  maturity  of  the  bill  and  the  time  of  trial.  Where  there  is  no 
evidence  on  the  subject,  judgment  will  be  rendered  for  the  amount,  payable  according  to 
the  tenor  of  the  bill,  though  at  its  maturity  the  notes  were  below,  and  at  the  time  of  trial 
s^  par.     WiUon  v,  Lambeihy  4  A.  351. 

26.  Plaintiff,  against  whom  prescription  is  pleaded  in  a  petitory  action,  must  show  lua 
oon-reaidence,  to  claim  e^ipemption  from  the  prescription  applicable  to  residents.  Nub- 
nail  V.  Watij  11  A.  57.    Passokiption,  III.  (a),  Mo.  1. 

27.  During  his  lifetime,  a  creditor  had  never  asserted  against  his  debtor's  succession 
any  other  churn  than  certain  notes,  nor  was  any  other,  after  his  death,  mentioned  in  the 
partition  among  his  heirs.  Soon  after  the  partition,  the  heirs,  to  whom  the  debtor's  ezv 
ecutor  bad  paid  a  certain  sum  without  an  order  of  court,  gave  him  a  receipt  therefor  in 
full  for  all  accounts  due  by  his  testator,  except  th9  said  notes.  Some  yeara  later,  they 
sued  on  the  notes  without  crediting  them  with  the  sum  so  paid.  Held,  that  they  must 
show  that  they  held  other  claims  than  the  notes,  failing  which,  the  executor  can  have  his 
payment  imputed  thereto.     BeaUy  v-  Dufief,  11  A.  74. 

23.  He,  who  pleads  prescription,  must  prove  the  facts  to  support  it  So,  where,  more 
than  five  years  after  act  1844,  No.  25,  reducing  the  rate  of  interest  ftom  ten  to  eight  per 
oenL,  suit  is  brought  on  a  note,  bearing  ten  per  cent,  interest,  against  the  maker  who  for 
several  years  has  not  been  in  good  credit,  of  which,  however,  plaintiff  is  not  shown  to 
have  been  aware,  the  court  will  not  presume  from  these  facts,  that  the  note,  which  is 
not  dated,  is  prescribed*  Defendant  must  make  his  plea  certain,  GttuitreQu  v.  Vwre^ 
U  A.  78. 

29.  In  an  action  against  a  common  carrier  for  non-delivery  of  goods,  plaintiff  must 
offer  some  evidence  tending  to  show  such  fact,  notwithstanding  its  negative  character* 
Bm^phreys  v.  SwUzer,  11  A.  320.     SmPPiNG,  X.  (c),  3),  No.  18, 

30.  A  fact,  material  to  plaintiff's  case  and  susceptible  of  proof  by  him,  he  must  prove, 
though  negative  in  char^ter.  So,  where  plaintiff  enjoins  an  execution  for  costs,  embrac- 
ing those  doe  a  former  clerk  and  sheriff,  and  alleges,  that  they  had  failed  to  file  explicit 
fee-bills,  as  required  by  act  14  March,  1855,  §  3,  No.  122,  the  fact  will  not  be  presumed 
against  those  officers,  not  parties  to  the  suit,  and  must  be  proved  by  plaintiff.  Bamnn 
V.  Robichauxy  14  A.  207. 

See  Jkfra,  XU.  (e).  No,  9  5  XIH.  XXH.  (c),  2),  Nos.  9,  «<  ol.;  XXV.  (c).  No.  82. 
AiTACHMSNT,  V.  (b),  No.  19.  Bills  and  Notbs,  II.  No.  8 ;  IV.  (b)  ;  VII.  (d),  3), 
No.  1 ;  Vin.  (c),  Nos.  30.  0t  al, ;  XII.  (e)  j  XIII.  No.  2  j  XV.  No.  3  ;  XVn.  No.  2. 
Corporations,  III.  Nos.  13, 14 ;  IV.  (b),  1),  No*  14.  Dbposit,  III.  No.  5.  Dona* 
TI0N8,  I.  (d),  No,  14.  Experts  and  Auditors,  II.  No.  32.  Insubangb,  I.  (g).  No. 
16 ;  III,  (bi,  No.  27 ;  (d),  2),  Nos.  6,  el  al.  Loan,  I.  Na  1.  Mabriagb,  VIII.  (d). 
Monition,  Nos.  9,  16.  Obligations,  VII-  (b),  2),  o,  §  3.  Petitory  and  PobseS"' 
80RY  Actions,  II.  (o),  2) ;  3).  ?L£adino,  V.  (b),  5).  Sale,  III.  (d),  6).  Slander 
of  Tit^e,  NojM  8, 10, 11.    Slaves,  L  (b),  5),    Shipping,  X,  (c),  2),  No.  14;  3), 

JX*     Oy  THll  BsaT  EVIBBMOB  I    AND   SbOONDABT   PrOOF  OF  NON-JUDICIAL 

Writings,  Lost,  or  in  Possession  of  the  other  Party. 

(a)  Jk  General. 

1.  A  sale  of  a  slave,  though  made  in  a  state  where  such  sales  may  ba  made  l^  parol, 
cannot  be  so  proved,  if  reduced  to  writing,  without  accounting  for  the  written  document. 
LaeiU  ▼.  TousHn,  5  M.  611. 

2.  The  best  evidence,  which,  from  the  nature  of  tha  case,  must  be  supposed  to  exist 
and  be  within  a  party's  control,  mu3t  be  produced-  i}./  8  N.  S.  289  ^  6  B.  330 ;  9  B. 
381}  2  A.  987$  4A.S0Or 
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8.  And  where  he  does  not  and  fails  to  account  for  its  absence,  it  will  be  presmned  to 
make  against  him.  Omnia  pruuumuntur  contra  tpoUatorenu  Lueile  y.  Touslinj  5  M. 
611 ;  CockerM  v.  Smith,  1  A.  1.     Supra,  III.  (d),  No.  13. 

4.  Parol  evidence  of  the  payment  of  taxes  is  inadmissible,  unless  the  absence  of  the 
written  eyidence  be  accounted  for.    Prevost  y.  Johnson,  9  M.  178. 

5.  A  party's  admission,  that  he  is  a  partner,  may  be  shown  without  producing  die 
partnership  agreement,  though  there  be  one.     Doane  y.  Farrow,  10  M.  74. 

6.  Until  the  absence  of  a  grant  be  accounted  for,  an  extract  of  its  registry  is  inadmis- 
sible.    Boman  y.  Smith,  1  N.  S.  473. 

7.  Parol,  showing  that  written  eyidence  exists  of  the  fact  the  parol  is  to  proye,  most 
be  rejected.    3  N.  8.  452  ;  4  L.  465 ;  9  R.  381. 

8.  The  lading  of  goods  may  be  proyed  by  parol,  if  it  be  neither  alleged,  nor  proved, 
that  there  was  a  bill  of  lading.     Giraudd  y.  Mendihume,  3  N.  8.  509. 

9.  Plaintiff  may  prove  by  parol  payment  of  a  written  order  in  defendant's  favor,  with- 
out producing  it,  where  its  existence  is  admitted,  and  nothing  shows  there  was  a  written 
receipt     Spraggim  v.  White,  3  N.  8.  661 ;  Berthoud  v.  Barharoux,  4  N.  S.  543. 

10.  Parol  is  inadmissible  to  prove  the  amount  of  debts  due  on  notes  and  receipts, 
unless  their  non-production  be  accounted  for.    Adams  v.  Gaynard,  5  N.  S.  249. 

11.  Where  a  partnership  need  not  be,  and  is  not  shown  to  have  been,  formed  in  writ- 
ing, its  dissolution  may  be  proved  by  parol.  Poignand  v.  Livermore,  5  N.  S.  3^. 
Lifra,  XV.  (g).  No.  9. 

12.  Copies  of  copies  are  inadmissible ;  they  are  not  the  best  evidence.  6  N.  S. 
208;  3  L.  67;  18  L.  103;  5  R.  154;  3  A.  138 ;  5  N.  8.  175.  Injra,  XXIIL  (g), 
No.  20. 

13.  A  copy  cannot  be  given  in  evidence,  when  the  opposite  party  has  produced  the 
original  under  notice.     Dean  v.  Camahan,  7  N.  S.  258. 

14.  The  value  of  the  revenues  of  immovable  property,  of  which  no  account  has  been 
kept  in  writing,  may  be  shown  by  paroL     GosseUn  v.  Ahait,  3  L.  551. 

15.  Parol  cannot  be  received  to  prove  a  custom  in  relation  to  matters  the  law  requires 
to  be  in  writing.     Broussard  v.  Bernard,  7  L.  215. 

16.  Parol  is  admissible  to  show  the  property  brought  in  marriage  by  the  wife,  unless 
an  inventory  were  taken  before  marriage.     Bastin  v.  EasUn,  10  L.  198. 

17.  So,  too,  that  advertisements  of  sales  were  posted  up  at  the  public  places  required 
by  law.    Baker  v.  Towles,  11  L.  438.     Bills  akd  Notes,  XVI.  No.  10. 

18.  Until  the  court  be  satisfied  there  is  no  written  contract,  evidence  of  a  parol  one  is 
inadmissible ;  and,  where  the  court  permits  such  evidence  to  go  to  the  jury,  it  is  proof  to 
them  that  there  is  no  written  one.     Hogan  v.  Gibson,  12  L.  457. 

19.  Parol  evidence,  that  on  examining  the  parish  records,  no  act  raising  mortgages 
could  be  found,  is  not  the  best,  and  so  inadmissible.     Cannon  v.  Labarre,  13  L.  401. 

20.  Parol  evidence,  that  an  executor,  whose  functions  had  ceased  before  act  13  March, 
1837,  No.  102,  had  continued  to  act  after  his  year  had  expired,  is  inadmissible.  Bromn 
v.  WiJUams,  16  L.  344. 

21.  Where  the  original  of  a  grant  has  never  been  delivered,  a  copy  or  the  record  of  it 
is  admissible.    Lax>srgne  v.  EUdns,  17  L.  220. 

22.  Parol  evidence  of  title  to  real  property  is  inadmissible,  where  certified  copies  of 
the  original  titles  may  be  had.     Barataria  Co.  v.  Field,  17  L.  421. 

23.  Where,  to  prove  the  existence  of  a  corporation  in  another  state,  a  witness  is  ofiered 
to  show  he  had  corresponded  with  it,  it  is  no  objection,  that  the  charter  would  be  better 
evidence.     Philaddphia  Bank  v.  Lambeth,  4  R.  463. 

24.  And,  for  the  same  purpose,  an  act  extending  the  charter  without  the  charter  itself 
may  be  offered ;  it  at  least  proves  rem  ipsam,  that  the  extension  was  granted.    i& 

25.  Loose  admissions  cannot  supply  existing  documentary  evidence.  The  documents 
themselves  must  be  produced,  unless  their  loss  be  proved  or  absence  accounted  fw,  snd 
then  their  contents  must  be  established.     Chxrk  v.  SHdell,  5  R.  330. 

26.  The  vendor's  written  authority  is  the  best  evidence  of  the  terms  and  conditions  of 
an  auction-sale  of  immovables  or  slaves.  The  auctioneer's  proces'Verbal  is  the  next  best. 
Macartg  v.  N.  0.  Canal  Co.,  8  R.  102.     8alb,  VII.  (b).  No.  3. 

27.  The  rule,  that  the  best  evidence  must  be  produced,  means  only,  that  so  long  as 
higher  evidence  is  in  the  party's  power,  he  shall  not  introduce  inferior.  Spencer  v. 
Conrad,  9  R.  78 ;  HaU  v.  AekUn,  9  A.  219. 

28.  In  claiming  property  consigned  to  one  in  another  state  since  deceased,  his  deik 
may  prove  matters  of  which  his  koowledge  is  derived  only  from  the  correspondence  be- 
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tween  the  consignee  and  plaintifl^  the  latter  not  being  able  to  procure  the  books  of  the 
deceased,  nor  the  letters  written  to  him.     Hyde  y.  Hepp^  11  R.  159. 

29.  FlaintifiP,  not  having  under  his  control  defendiuats'  written  power  to  an  agent  to 
accept  bills  for  them,  may  prove  it  by  parol.     Kravtler  v.  U.  S,  Bank,  12  R.  456. 

30.  The  holder  of  notes,  secured  by  a  trust-deed  on  a  steamer  attached,  on  which  he 
cbums  the  vendcv^s  lien,  must  produce  the  notes  and  deed.  An  indorsement  on  the  enrol- 
ment, stating  the  date  and  amount  of  the  notes  and  the  existence  of  the  deed,  and  its 
recital  in  tl^  sale  to  defendant,  are  not  sufficient  against  third  persons.  OammcKk  v. 
Griffin^  2  A.  175. 

31.  The  copy  of  a  private  sale,  registered  without  proof  of  its  verity  exhibited  to  the 
recording  officer,  and  not  shown  to  be  a  copy  of  the  original,  is  inadmissible  to  prove  title 
to  real  estate.    Briggs  v.  PhiUipSy  2  A.  303.    Infra,  X.  (d).  No.  5  ;  XXIV.  (b),  No.  6. 

32.  Parol  proof  df  a  fact,  of  which  written  evidence  must  exist,  as  of  a  mortgage,  is 
inadmissibie.     Unum  Bank  v.  EQiSy  3  A.  188. 

33.  Where  one  of  two  makers  of  a  joint  and  several  note,  having  been  sued  thereon 
akme  and  paid  the  judgment,  sues  his  codebtor  for  a  contribution,  the  record  of  the 
fonner  suit,  in  the  absence  of  the  note  or  any  evidence  of  its  execution  or  consideration, 
cannot  support  the  action.    Beck  v.  Hunter,  3  A.  641. 

34^  Parol  evidence  of  an  auctioneer  is  inadmissible  to  prove  title  to  an  incorporeal 
right  acquired  at  syndic's  sale  in  judicial  proceedings,  until  the  existence  and  loss  of  some 
written  title  be  first  shown.     Ayles  v.  Hawley,  9  A.  363. 

35.  Where  an  original  power  is  lodged,  as  one  of  its  private  documents,  with  a  bank 
whichy  beyond  the  control  of  the  court's  process,  refuses  to  part  with  it,  a  copy,  proved 
by  the  cashier  under  a  commission,  is  admissible.    Montgomery  v.  Routh,  10  A.  316. 

36.  A  party  cannot  object  to  parol  evidence  of  a  fact,  the  production  of  written  evi- 
dence of  which  he  has  himself  placed  out  of  his  opponent's  power ;  it  is  then  the  best  of 
which  the  nature  of  the  case  admits.     BeU  v.  Heame,  10  A.  515. 

37.  Thus ;  where  a  patent  has  been  cancelled  through  plaintiff's  procurement,  and  the 
commissioner  of  the  general  land-office  declines  giving  a  copy  of  it  because  cancelled, 
and  its  record  is  not  such  as  contemplated  by  act  of  congress  25  April,  1812,  defendant 
may  prove  it  by  parol.     lb. 

38.  The  copy  of  an  act  eotu  seing  prive,  introduced  to  prove  its  registry,  has  no  effect 
without  the  original.    KfUght  v.  Knight,  12  A.  396. 

39.  An  auction  sales-book  kept  by  a  party  is  admissible,  as  the  best  evidence,  to 
IHt>ve  that  he  had  acted  as  an  auctioneer,  where  he  has  never  been  licensed.  St.  Louis 
r.  Bonneval,  13  A.  321. 

40.  The  American  State  Papers,  published  by  order  of  congress,  are,  in  land  suits,  good 
evidence;  as  much  so  as  the  original  legislative  and  executive  documents,  of  which  they 
are  copies.  Such  is  the  doctrine  of  the  .supreme  court  of  the  United  States ;  and  sudi 
should  be  that  of  the  state  courts.  IhttiUet  v.  Blanchard,  14  A.  97  ;  Wdtkins  v.  Hohman, 
16  Peters,  56  ;  Bryan  v.  Foreyth,  19  Howard,  339.    Publio  Lands,  III.  (a).  No.  3. 

41.  A  certified  copy  of  a  private  power  of  attorney,  admitted  to  record  in  this  state 
on  the  oath  of  one  of  the  subscribing  witnesses,  is  inadmissible  and  no  proof  of  the  origi- 
nal;  it  is  not  the  best  evidence  and  the  proof  of  execution  is  ex  parte.  Reynolds  v.  St^^ 
14  A  599-     Lifra,  XXIV.  (b),  No.  10 ;  XXV.  (b),  1),  No.  15. 

See  Lifra,  XX.  XXI.  (a).  Bills  and  Notes,  VHL  (b),  No.  20.  Salb,  L  (e), 
N9.80. 

(b)  Notice  to  Produce. 

1.  Where  a  party  must  know,  that  an  instrument  in  his  possession  will  come  in 
qnestioa,  notice  to  produce  is  unnecessary.     Ahat  v.  Rion,  9  M.  465. 

2.  Parol  evidence  cannot  be  given  of  an  instrument  in  possession  of  a  party  to  a  case, 
before  calling  on  him  to  produce  it  The  reason  is,  that  possibly  the  instrument,  when 
prodoced,  will  be  less  &vorable  to  the  party  cdling  for  it  than  the  parol  proof  he  may 
obtain ;  and,  unless  he  have  given  his  opponent  an  opportunity  to  produce  the  original 
by  complying  with  art  140  C.  P.,  secondary  evidence  cannot  be  h^urd.  Srwin  v.  Por- 
ter, 6  N.  S.  167  ;  Gardere  v.  Fiek,  lb.  388 ;   WiUiams  v.  Benton,  12  A  91. 

3.  A  copy  made  by  a  witness  at  the  request  of  one  of  the  defendants  from  the  original, 
afterwards  returned  to  the  latter,  is  admissible,  when  plaintiff,  having  notified  them  to 
produce  it,  swears  he  had  seen  it  in  their  possession,  though  two  of  them  answer  that  they 
did  not  have,  and  had  never  seen,  it,  and  that  their  codefendant  was  absent  Bills  v. 
J&Kofa,7  B.406. 
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(c)  Birtky  Deaihy  and  hmkmey. 

1.  Until  it  be  shown,  that  there  is  written  evidence  of  a  par^s  birth  or  death,  they 
a*7  be  proved  by  parol     11  M.  718 ;  8  N.  S.  270  ;  6  L.  242 ;  18  L.  590« 

8.  The  insolvency  of  a  deceased  debtor's  estate  can  only  be  shown,  in  an  actkm  bj 
ereditors  to  set  aside  his  donations  inUr  vivos,  by  a  settlement  in  the  probate  oourt,  sod 
not  by  parol     JSemple  v.  Fktcher^  3  N.  8.  387. 

3.  Parol  is  admissible  to  prove  filiation  and  heirship  generally ;  but  when  the  exist- 
ence of  written  evidence  is  shown,  or  rendered  highly  probable,  it  must  be  prodttoed, 
especially  when  strangers  to  each  other  claim  the  succession.  5  L.  387 ;  9  L.  280;  13 
L.  109  ;  18  L.  590. 

4.  Under  the  code  of  1808,  the  insolvency  of  a  succession  oould  only  be  shown  by 
a  tableau  of  debts  duly  exhibited  in  the  probate  court ;  otherwise  since  the  code  of  18:25, 
art.  1980,  under  which  it  may  be  shown  like  any  other  fact;  as  by  judgments  sgpunst 
the  deceased.  So,  too,  it  may  be  shown  by  parol.  JuiMwi  v.  CanmoOigy  5  A.  400 ;  Ekm 
V*  £mrri  11  A.  622.    Onuch^Tio^s,  VII*  (b)»  2),  <h  §  2»  Na  10. 

(d)  Appointment  of  PutUe  Officers. 

1.  Where  the  authority  of  the  clerk  of  a  probate  oourt  is  expressly  denied,  the 
proeh^verbal  of  a  sale  drawn  up  by  him,  in  which  he  styles  himseUT  the  duly  commis- 
sioned clerk,  certified  by  the  judge  as  a  true  copy  firom  the  original  on  file  in  his  office, 
is  insuffident  to  establish  the  appointment,  no  general  law  authorizing  probate  judges 
to  appoint  clerks.    Bousseau  v.  Tete,  €  R.  471. 

2.  In  an  action  on  a  note  protested  in  another  state,  the  notaiVfi  authority  may  be 
proved  by  himself  or  other  witnesses.     Pbsntef^  Bank  v.  Bass,  2  A.  430. 

3.  The  strong  presumption  of  the  validity  of  an  appointment  to  a  public  office,  aris- 
ing from  its  undisturbed  exerdse,  renders  written  proof  thereof,  in  general,  unnecessaij. 
AU,  proved  to  have  acted  as  such,  are  presum^  duly  appointed,  until  the  ooDtrarj 
appear.  There  is  an  exception,  where  the  ofiScer,  being  plaintiff,  avers  his  title  or  mode 
of  appointment  J*.  Infra,  XIX.  (e),  No.  10 ;  XXVII.  No.  2.  Bills  and  Notes, 
VIII.  (b),  Nos.  1, 12, 22. 

See  AtrCTioniiEB,  No.  11. 

(e)  Loss  or  Destruction  of  Primary  Evidence. 

1»  Where  one  proves  that  his  title  has  passed  without  his  consent  into  the  possesROD 
of  another,  who^  having  sold  the  slave  therein  conveyed,  is  thus  interested  to  conceal  the 
iiiBtrvDient,  such  proof  of  loss  aathorises  parol  evidence*     Stoekdah  v.  EseauMi,  4  M. 

5.  To  prove  a  private  eale  of  immovables,  it  is  not  enough  to  ehow  the  loss  of  an  act 
poiporting  to  be  sueh  $  il  must  idso  be  proved  genuine.    Bradley  v.  Oahit,  5  M.  f64. 

^  The  declaration  of  plaintiff 'a  vendor  is  not  sufficient  proof  of  loss  to  authorize  psrd 
proof  of  a  written  title.     Prevost  v.  Johnson,  9  M.  172. 

4»  Secondary  evidence  is  inadmissible  until  the  absence  of  better  be  aoeounted  for. 
Thus  ;  he,  who  has  lost  his  titles,  without  being  able  to  show  their  loss,  or  an  overpow- 
ering force,  cannot  establish  their  existence  and  contents  by  parol.  1.  N.  S.  189 ;  3  N. 
S.  299  ;  6  N.  S.  208,  266  ;  8  N.  S.  288;  4  R.  95 ;  5  K.  163  ;  5  A  690.  Infra,  XVI. 
(b),  S),  No.  6 ;  XXIIL  (g).  No.  19* 

5.  If  the  subscribiaag  witness  of  a  lost  bond  be  absent  from  the  statist  one  not  a  witneM 
mmj  prove  its  ooatsntB.     VUUri  v.  Jrmsinmff,  4  N.  S*  21. 

i.  Pkihtiff  maty  prove  by  parol  the  contents  of  a  letter,  for  which,  never  in  his  po6- 
sessfcn,  diUgenfc  search  baa  been  ansacoeasfiilly  made  among  the  papers  of  defendant's 
ddoeased  agent  to  whom  defendant  had  written  it.    Findky  t.  BreeSove^  4  N.  8. 105. 

7.  If  a  reoeipt-book  be  destroyed,  and  the  derk  who  kept  it  be  dead,  parol  pinof  may 
be  given  of  its  contents.    Jwdan  v*  WkUe^  4  N.  S*  d37« 

8.  Where  a  deed  is  lost,  it  is  doubtful  wfaetiter  inferior  piwf  be  adananble,  until  the 
impossibility  of  procuring  the  evidence  of  the  sttbeeribiag  witness  be  shown.  Nmvood 
v.  Green,  5  N.  S.  177.    /«/ro,  XXV.  (b),  2),  No.  »• 

9*. The  proof  of  loss,  to  authorise  infeiior  evidencO)  must  depend  on  the  partioubr 
circumstances  of  each  case.    But  it  must,  in  all  cases,  be  such  as  to  satisfy  the  mind  that 
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no  better  or  fbrther  evidence  is  within  reach  of  the  party  ofiering  it    7  N.  S.  550 ;  2  A. 
190 ;  6  A.  164 ;  12  A.  582.    Ltfra,  XXIII.  (a),  No.  8.    Bills  akd  Notes,  XVL  No.  2. 

10.  The  existence,  loss,  and  contents  of  a  will  may  be  proved  by  parol.  Thomas  v. 
Ihmtt,  2  L.  168.  Bills  and  Notes,  XVI.  No.  1.  Donations,  VL  (e),  1),  Nos. 
7,19. 

11.  A  case  admits  of  no  better  evidence  than  a  party  possesses,  when  all  the  superior 
eiidence  has  been  lost  without  his  fault.    Jb. 

12.  Evidence  that  a  document  was  seen  amongst  the  vendee's  papers  before  or  since 
his  death,  that  search  had  been  made  for  it  unsuccessfully,  and  that  some  of  his  papers 
were  lost,  does  not  authorize  parol  proof.     Baines  v.  Higgins,  2  L.  221. 

18.  A  certified  copy  of  a  deed,  recorded^  in  the  parish  judge's  office,  is  competent  to 
prove  title,  when  one  of  the  subscribing  witnesses  swears  the  vendor  told  him  in  his  life- 
time he  had  destroyed  the  original.     Stardey  v.  AddUon,  8  L.  207. 

14.  Where  plaintiff's  affidavit  of  the  loss  of  the  instrument  sued  on  has  been  read 
without  objection,  its  contents  may  be  proved  by  parol.  Miller  v.  Wehb,  8  L.  516  ;  Ad- 
am y.  MeCendeg,  4  R.  184.    Bills  and  Notes,  XVI.  No.  7. 

15.  A  party's  affidavit  is  admissible  to  show  the  loss  and  support  the  facts  rendering 
it  probable.     Gravier  v.  Eapp,  12  L.  162.     Infra,  XVI.  (b),  2),  g,  No.  17. 

16.  So,  when  the  destruction  of  a  party's  dwelling  is  proved,  his  oath  will  be  received 
to  show  that  his  title-deeds  were  destroyed  with  it.    iJ. 

17.  Mncb  stronger  evidence  of  loss  is  required,  where  the  contents  of  the  ori^nal  are 
to  be  proved  by  parol,  than  where  they  are  to  be  proved  by  a  copy  from  a  record  not 
suspicious.    Lavargne  v.  Elkins,  17  L.  220. 

18.  The  insolvenf  s  affidavit  and  hearsay,  if  not  objected  to,  are  sufficient  to  prove  the 
of  his  books.     Porter  v.  Creditors,  18  L.  495. 

19.  Arts.  2258,  2259  C  C.  relate  exclusively  to  written  obligations,  lost  or  destroyed. 
Thej  are  in  derogation  of  the  general  principles  of  evidence,  and  will  not  be  extended  to 
cases  not  clearly  within  their  purview.     Slocomb  v.  Watkins,  1  R.  214. 

20.  Copies  fix>m  the  parish  judge's  office  on  plaintiff's  oath,  that  he  had  inquired  in 
▼ain,  from  all  persons  likely  to  have  any  knowledge  of  the  matter,  for  the  originals 
which  he  believed  lost,  are  admissible,  where  the  deeds  are  more  than  thirty  years  old ; 
the  registry  has  been  regulariy  kept ;  and,  the  parish  judge  and  subscribing  witnesses 
being  dead,  it  was  the  former  practice  to  return  the  originals  when  recorded.  Thomas 
T.  TVrm&y,  3  R.  206. 

21.  In  an  action  against  a  tntor^s  succession  for  the  amonnt  of  a  note  belonging  to  the 
minors,  the  maker  testified  that  fourteen  years  before  he  had  paid  the  note  to  a  holder, 
who  had  advanced  the  amount  to  the  tutor,  the  latter's  receipt  therefor  being  indorsed 
on  the  note.  Seld,  that  the  receipt  need  not  be  produced,  as  it  is  to  be  presumed  that 
the  note,  when  paid,  was  surrendered,  and  that  being  supposed  of  no  value  to  any  one  it 
W  not,  after  such  a  length  of  time,  been  preserved.     Spencer  v.  Conrad,  9  R.  78. 

22.  A  party's  affidavit,  that  he  had  handed  a  letter  to  his  counsel  for  perusal,  and 
that  the  latter  not  being  able,  after  diligent  search,  to  find  it  in  his  office,  it  was  lost  or 
midttd,  does  not  authorize  secondary  evidence,     tiotikhart  v.  Jones,  9  R.  881. 

23.  A  resokition  of  directoi^,  authorizing  a  mortgage  by  a  corporation,  may  be 
proved  by  parol,  when  the  secretary  states  that  the  resolution,  written  by  him  on  a  slip 
of  paper,  was  never  transcribed'  on  the  minutes ;  that  the  paper  was  lost ;  and  an 
oisoooessfiil  search  had  been  made  for  it.  Prothro  v.  Minden  Seminary,  2  A,  989. 
Police  Jury,  Nos.  9,  15.    Corporations,  IV.  (b),  No.  82. 

24.  The  assignment  of  a  mortgage,  when  lost,  can  only  be  proved  on  showing  a 
previous  advertisement  and  compliance  with  C.  C  2258-9.  WilHams  v.  Morancy,  3  A. 
2t8. 

25.  In  an  action  on  an  instrument  destroyed,  its  advertisement  need  not  be  alleged  nor 
proved.  Art  2259  C.  C.  speaks  only  of  lost  instruments,  and  there  is  no  reason  of  anal- 
ogy for  enlarging  its  application.     Beebe  v.  McNe^,  8  A.  ISO. 

26.  Unavailing  search  after  many  years  for  a  private  act,  the  loss  of  which  has  been 
pvblislied,  justifies  the  introduction  of  a  certified  copy.     Boykin  v.  Wright,  11  A.  531. 

27.  To  authorize  secondary  evidence  of  a  lost  instrument,  it  suffices,  if  it  appear  from 
^  the  evi^noe,  that  the  loss  was  advertised  and  the  proper  exertions  made  to  recover 
the  instrumenL  Arts.  2258-9  C.  C.  do  not  require  the  party's  affidavit,  that  he  has 
Qsed  dne  diligence  to  procure  the  original.     Peace  v.  Head,  12  A.  582. 

28.  The  «opy  of  a  private  act  from  the  recordei^s  office  was  objected  to  as  but  a 
cop7  of  a  copy.     Hddy  that  a  rule  on  the  recorder  to  produce  the  original,  and  his 
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anBwer,  that  it  had  probably  been  delivered  to  some  one  interested,  with  the  party's  oath 
to  obtain  the  rule,  do  not  authorize  secondary  evidence.  The  oath  should  show  an  effort 
to  obtain  the  original  title  by  inquiry  of  its  authors.  The  loss  is  not  made  probable 
within  meaning  of  C.  C.  2249.     Lawrence  ▼.  Burris^  13  A.  611. 

29.  Arts.  2258-9  C.  C.  are  inapplicable  to  an  action  on  an  account,  one  of  whose 
items  is  a  draft  mislaid  or  lost  The  action  is  not  on  the  draft,  but  for  reimbanement 
for  an  accommodation  acceptance.  Andrew  v.  JKeenoHy  14  A.  705.  PBBSCBiPnoir, 
ni.  (g),  8),  Nos.  7,  9. 

See  Bills  and  Notes,  XVI.  Nos.  7, 10. 

X.  Of  Heahsat  Evidence;  Declabations  of  Parties  in  theib  ownFiyor; 

AND   DeGLABATIONS  AS   PaRT   OF  THE   RB8    GsSTA. 

(a)  Jk  General 

1.  An  inyoice  is  no  evidence  against  the  master  of  a  vessel  of  the  contents  of  pack- 
ages shipped.     Drquharts  v.  Robineon^  1  M.  236 ;   WaUon  v.  TaiU9y  10  M.  687. 

2.  Declarations  of  a  third  person  cannot  be  proved  to  contradict  a  bill  of  sale.  Batri 
V.  La.  hu.  Go.,  12  M.  493  ;  Snapp  v.  Porierfield,  14  A.  405. 

3.  Defendant,  whose  liability  depends  on  his  payment  of  money  to  a  third  person,  maj 
offer  the  latter's  receipt,  though  plaintiff  be  no  party  thereto,  jfalchaux  t.  Lef^fon,  i 
N.  S.  489. 

4.  One,  required  by  law  to  swear  to  his  belief  of  certain  facts,  may  show,  as  the 
grounds  of  his  belief,  the  declarations  to  him  of  third  persons  relative  to  such  facts.  Pon- 
amy  v.  DebatUan,  6  N.  S.  246. 

5.  The  decUrations  of  one,  not  a  party  to  a  suit,  cannot  be  received  in  evidenoe,  unless 
part  of  the  res  gesUe.     8  N.  S.  383,  405,  672. 

6.  A  policy  of  insurance  is  good  evidence  to  show,  that  a  vessel  has  been  insured. 
Sylva  V.  Lafaye,  2  L.  200. 

7.  Declarations  of  plaintiff's  agent  are  inadmissible  against  defendant  Pef/tavin  v. 
Maurinj  2  L.  482. 

8.  Protests  by  masters  of  vessels  are  not  good  evidence,  unless  in  case  of  their  death. 
Peck  V.  GaU,  3  L.  324. 

9.  The  written  statements  of  third  persons  are  not  evidence.  Morgan  v.  Tarbom/v^k 
13  L.  76;  Mounier  v.  ZvuUx,  14  A.  15.  Infra,  XXIII.  (g),  No.  22.  Roads  aud 
Levees,  III.  (c).  No.  10.    Bills  and  Notes,  VIIL  (c),  Nos.  4, 12. 

10.  In  an  action  for  calling  plaintiff  a  thief,  evidence,  that  his  father  had  reproached 
him  for  some  crime,  is  inadmissible.  It  is  but  hearsay,  and  the  father  himself  ooold  not 
be  heard  as  a  witness.     Quartreveaux  v.  Cahoche,  14  L.  365. 

11.  A  commandant's  certificate  that  a  road  was  made,  he  not  acting  judicially,  bot 
only  as  commissioner  to  see  the  work  executed,  is  but  jonma  fade  evidence  of  the  &ct, 
and  may  be  contradicted  by  paroL    Davu  v.  Police  Jury,  19  L.  540. 

12.  In  an  action  against  a  corporation  for  fraud  of  its  directors  individually  and  col- 
lectively, their  acts  and  declarations  before,  and  at  the  time  of,  the  transaction,  are  ad- 
missible as  part  of  the  res  gesUe.     Marigny  v.  Union  Banky  5  B.  354. 

13.  A  party's  mere  incompetency  to  testify  will  not  exclude  firom  consideration  the 
legal  inferences  of  his  acts  at  a  time,  when  it  cannot  be  supposed  the  parties  were  mann- 
facturing  evidence  for  the  cause.    &.  Martin  v.  OreditorSy  8  B.  1. 

14.  Defendant  cannot  offer  a  letter  to  him  from  plaintiff's  attorney,  where  the  latter 
is  in  court  and  willing  to  testify.    Bus  v.  SpUmCy  9  R.  6. 

15.  Affidavits  of  parties  in  preliminary  proceedings  for  removing  a  clerk  of  court  can- 
not be  read  on  the  trial,  where  they  have  not  attended,  nor  given  him  an  opportonitj  to 
cross-examine  them.    Matter  of  Masony  9  R.  105. 

1 6.  In  an  action  by  an  insolvent's  creditors  against  one  as  his  secret  partner,  defend- 
ant may,  on  cross-examination,  elicit  the  insolvent's  declarations  prior  to  the  insolvency 
as  to  the  supposed  partnership.  They  are  part  of  the  res  gesUe  at  a  time  not  su^Mcious. 
Lacaze  v.  Sefour,  10  B.  444. 

17.  A  third  person's  letters  to  an  agent  are  inadmissible  against  the  principaL  Gar' 
reU  V.  Morgany  HE.  447. 

18.  Plaintiff  cannot,  by  his  agent's  account  or  letters  to  him,  prove  payments  to  a  third 
person,  if  the  agent  be  living  and  in  the  state ;  he  must  testify  in  court  or  under  commis- 
sion.   Graves  v.  Steely  2  A.  480. 
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19.  An  eoDsideratioDS  of  evidence  must  be  pursued  with  reference  to  the  subject- 
mttter  to  which  it  is  to  be  applied,  and,  to  weigh  its  competency  or  sufficiency,  the  nature 
of  the  proposition  to  be  established  must  be  accurately  discerned.  Gardner  v.  Cf  Con- 
ndl,5A.  353.    Jnfra,  XV.  (c).  No.  6. 

20.  A  tutor's  receipt  for  the  minor's  property,  shown  by  other  evidence  to  be  his,  is 
admissible  in  his  favor  in  an  action  to  enforce  his  legal  mortgage  against  a  third  pos- 
sessor of  property,  though  sold  prior  to  such  receipt.    Mtln'e  v.  liepp,  7  A.  6. 

21.  In  an  action  for  enticing  away  plaintiff's  slave,  declarations  of  the  latter,  when 
arrested,  are  inadmissible  as  hearsay.     Ten^le  v.  Smt^  7  A.  562. 

22.  Statements,  which  are  but  a  detailed  narrative  of  a  past  occurrence  by  one,  him- 
self incompetent  to  testify,  are  not  admissible  as  part  of  the  res  geetce.  JDuperrier  v. 
Dautrive,  12  A.  664. 

23.  Thus ;  where  a  slave,  on  being  shot,  immediately  goes  home  and  recounts  the  cir- 
camstances  of  the  occurrence,  his  statements  cannot  be  received.    lb, 

24.  Declarations  of  minor  children  are  inadmissible  against  their  father  in  an  action 
jbr  his  removal  from  the  natural  tutorship.  Incompetent  themselves  as  witnesses,  their 
declarations  are  but  hearsay  and  cannot  be  received.    Edwards  v.  Morrow j  12  A.  887. 

25.  A  coroner's  inquest  on  a  slave,  killed  while  in  a  lessee's  possession,  is  not  admis- 
sible for  the  lessor,  who  sues  the  former  for  the  slave's  value ;  it  is  res  inter  alios  acta. 
Ford  V.  Simmons,  13  A.  397. 

See  hfira,  XY.  (a).  No.  10.  Bills  and  Notbs,  XVI.  No.  13.  CRimKAL  Law, 
XU.  (c). 

(b)    General  Repute;  and  Pedigree. 

1.  A  father's  declarations  of  his  child's  age  before  the  cause  of  action,  where  there 
was  DO  temptation  to  misstate,  are  good  evidence.    David  v.  Sittig,  1  N.  S.  147. 

2.  In  a  revocatory  action  to  annul  a  mortgage,  the  debtor's  general  reputation  for  in- 
solreiic^  in  the  mortgagee's  neighborhood  may  be  proved,  to  show  the  latter's  knowledge 
of  the  &ct    Brander  v.  Ferridag,  16  L.  296. 

3.  In  settling  a  boundary  not  fixed  by  actual  observation  and  survey,  general  under- 
standing and  acquiescence  must  have  some  weight.    Lecompte  v.  Smart,  19  L.  484. 

4.  Plaintiff,  in  an  action  for  damage  by  defendants'  omnibus,  need  not  prove  their  legal 
title  (0  the  omnibus  ;  prima  facie  evidence,  such  as  public  reputation,  will  suffice ;  it  will 
then  be  for  them  to  show  the  contrary.     Hart  v.  AT.  0.  and  CarroQlon  Co.,  1  R.  178. 

5.  A  party,  with  concurrence  of  his  parents,  and  brothers  and  sisters  of  age,  acted  as 
major  in  certain  judicial  proceedings,  in  which  there  was  no  interest  to  misrepresent,  but 
which,  acquiesced  in  for  thirty  years,  were  attacked  because  h^  was  a  minor.  A  family 
bible,  produced  as  a  record  of  births  and  deaths,  apparently  contained  a  blank  for  the 
birth  in  question,  filled  up  in  pencil  as  of  a  year,  which  would  have  made  the  party  a 
minor ;  while  several  witnesses  testified,  that  it  was  indeed  the  family-bible,  and  that  the 
entries  corresponded  with  their  recollections.  Hdd,  that  as  the  bible,  instead  of  being  a 
record  of  events  as  they  occurred,  appeared  to  contain  entries  \of  succeksive  evenis'\  with 
the  same  pen  and  ink  apparently  at  the  same  time,  and  as  the  witnesses,  after  half  a 
centory,  spoke  only  of  general  recollections  without  referring  to  any  distinct  contempora- 
oeotts  &ct,  the  proceedings  must  be  maintained.    Greenwood  v.  New  Orleans,  12  A.  426. 

(c)  Books,  Accounts,  and  Entries. 

1.  Plaintiff's  account-books  are  not  evidence  for  him.  So  a  tutor's  account,  unsup- 
pofted  by  any  voucher,  of  moneys  expended  for  the  minor's  personal  expenses,  is  no  evi- 
dence for  the  former.  C.  C.  2244-^ ;  3  M.  188 ;  8  R.  6 ;  12  B.  407  ;  9  A.  122.  ^/ra, 
XVI.  Nos.  5, 14, 15.    Succession,  VIII.  (f ),  6),  c,  No.  1. 

2.  Merchants'  books  do  not  prove  against  other  merchants  the  sale  and  delivery  of  the 
aitides  therein  charged.     2  N.  S.  509 ;  4  N.  S.  383. 

3.  Merchants'  books  are  evidence  against  those  with  whom  they  have  dealt,  on  proof 
of  the  clerk's  handwriting  and  death ;  but  extracts  from  them  form  no  proof.  Herring 
f.  Levg,  4  N.  S.  383 ;  Hunter  v.  Smith,  6  N.  S.  352. 

4.  After  an  auctioneer's  death,  his  regular  record-book  may  be  offered  and  the  entries 
proved  correct  by  parol,  though  the  particular  entry  be  not  in  his  handwriting.  Oxnard 
T.  ZocJbt,  13  L.  449. 

5.  In  an  action  against  a  curator,  plaintiff^s  allegation,  that,  the  deceased  having  been 
▼cry  careful  in  keeping  his  accounts,  evidence  of  her  demand  would  be  found  in  his 
bo(^  or  papers,  wiU  not  compel  her  to  admit  them.    Succession  of  Segondy  7  B.  111. 
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6.  Entries  in  books,  or  memonnda  in  discharge  of  professional  duties,  by  persons  not 
interested  and  since  deceased,  are  admissible,  if  made  in  the  coarse  of  thcAr  business  at 
the  time  of  the  transactions  to  which  they  relate.  LcUhrop  v.  LawtoUy  5  A.  238.  Bills 
AND  Notes,  Vlll.  (b),  Nos.  27,  29. 

7.  In  an  action  on  an  account,  there  must  be  other  evidence  besides  plaintiff's  affidavit, 
tliat  the  original  had  been  transmitted  to  defendant ;  and  that  the  copj  <tfered  is  oorreeL 
Keane  v.  Branden,  12  A.  20. 

8.  Plaintiff's  books,  annually  examined  by  defendant  to  whom  balance^heets,  includ- 
ing the  account  sued  on,  have  been  forwarded  semi-annually,  are  admissible  against  the 
latter ;  and  the  entries,  with  which,  when  communicated  to  him,  he  has  found  no  6uilt, 
will,  if  coupled  with  oral  proof  and  not  rebutted,  entitle  phuntiff  to  judgment  JEognw  v. 
Taylor,  12  A.  765. 

9.  A  merchant's  books  are  not  evidence  for  him  or  his  creditors  to  establish  his  cbums, 
especially  where  no  collusion  between  such  merchant  and  his  alleged  debtors  against  tbo 
creditors  is  alleged  or  proved.     C.  G.  2244 ;  Porehe  v.  Le  JSonc,  12  A.  778. 

10.  A  pass-lMok  kept  with  a  merchant,  though  he  himself  or  his  clerks  enter  the  items 
therein,  is  examined,  it  is  to  be  presumed,  by  me  party  to  whom  it  belongs,  and,  not  be* 
ing  objected  to  by  him,  is  evidence  against  him  for  the  merchant  who  may  compel  its 
production.    Suceesnon  of  McLaughUfiy  14  A.  898.    Injra^  XIL  (e),  No.  14. 

See  Infroy  XU.  (d),  No.  12. 

(d)   Transfers  of  Titls  ;  and  Acts  and  Declarations  in  QuaUficaiiony  or  Disparagement, 

Thereof 

1.  Where  fraud  is  alleged  in  a  sale,  the  vendor's  acts  and  declarations  are  evidence 
against  him  of  an  intention  to  defraud  his  creditors ;  but  insufficient  to  charge  the  vendss 
with  fraud,  in  the  absence  of  other  testimony.  Highlander  v.  Fluke^  5  M.  499 ;  Martin 
V.  Reeves,  3  N.  S.  24.    Pleading,  Y.  (d),  2),  No.  3. 

2.  A  letter  from  a  vendor,  announcing  his  failure  to  a  third  person,  is  no  evideaoe 
against  a  vendee  to  invalidate  the  sale.     Crocker  v.  Ainslie,  5  M.  524, 

3.  Defendant,  sued  for  real  property,  may  read  the  deed  to  his  vendor  to  show  pos- 
session, or  any  other  fact  it  may  le^ly  prove.     Gagoso  v.  Garcia,  1  N.  S.  825. 

4.  The  vendor's  declarations,  out  of  the  vendee's  presence,  are  evidence  against  the 
latter  to  prove  fraud  in  the  vendor,  but  not  in  the  vendee.  Guidry  v.  Grivat,  2  N.  S. 
18 ;   Whiting  y.  Prentice,  12  R.  146,    OaLiaATiONS,  VIL  (b),  2),  a,  §  2,  Nos.  10, 12. 

d.  A  oopy  of  a  private  act  does  not  prove  the  genuineness  of  the  original,  thoo^  ad* 
mitted  to  record  on  the  affidavit  of  a  subscribing  witness,  this  being  ex  parte  evidenos. 
Jforwod  V.  Green,  5  N.  S.  175.     Sypra,  IX.  (a),  Na  31. 

6.  A  transfer  to  defendant  is  not  evidenoe  of  title  in  the  latter,  unless  the  traosferrei^s 
title  be  shown.    Adams  v.  Gagnard,  5  N.  S.  250. 

7.  Where  a  husband  claims  under  a  donation  to  his  deceased  wife  from  her  &thw,  the 
latter  cannot  offer  her  declarations  in  disparagement  of  the  title  against  the  husband. 
Brag  v.  Ownming,  5  N.  S.  253.    Infra,  XII.  (c),  Nos.  5, 16. 

8.  Declarations  of  the  parties  one  or  two  years  after  a  transaction,  attacked  as  fraudu- 
lent, are  inadmissible  in  their  favor  to  repel  the  charge.   Palfreg  v.  Francois,  8  N.  S.  264. 

9.  Where  the  maker  of  a  note,  sued  by  the  transferee,  alleges  collusion  between  lum 
and  the  transferrer,  parol  evidence  of  the  tatter's  acts  is  admissible  against  the  former,  if 
the  collusion  be  established ;  and  when  the  jury  are  to  pass  at  the  same  time  on  such  alle- 
gation and  the  transferrer's  acts,  the  evidence  as  to  both  is  to  be  given  simultaoeouslj. 
Burroughs  v.  NetOes,  7  L.  1 18. 

10.  Conversations  between  husband  and  wife  relative  to  the  sale  of  her  property,  out 
of  the  presence  of  defendant,  who,  not  privy  to  the  contract,  had  purcfaaBcd  from  the 
vendee's  succession,  are  inadmissible  to  prove  that  her  consent  was  induced  by  tb^  bus- 
band's  threate.    BUmchard  v.  Castilie,  19  L.  362. 

11.  In  a  contest  between  attaching  creditors  and  an  intervenor,  defendant's  statements 
to  the  latter's  agent,  who  had  received  bills  of  lading  for  the  property,  of  iis  deatinatioo, 
are  admissible  as  part  of  the  res  gestm,    iiockhart  v.  Jones,  9  R.  381. 

12.  The  vendor's  admissions  shortly  before  and  after  a  sale,  though  out  of  the  ven- 
dee's presence,  of  its  simulation,  are  admissible  against  the  latter  to  prove  fraud  in  the 
vendor,  but  insufficient  to  prove  it  in  the  vendee.     Groves  v.  Sieel,  2  A.  480. 

13.  Where  plaintiff  in  a  petitory  action  relies  on  his  vendors'  possession,  defendant, 
though  the  son  of  one  of  them,  may  show  by  their  dedapatioos  the  cbaranler  and  &o( 
of  the  possissiioA.    Davidson  v,  Matthews^  8  A.  316, 
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14.  Where  defendant  alleges  plaintiff's  title  to  be  simulated,  the  acts  and  declarations 
of  the  latter*s  vendor  are  good  evidence.     Erwin  y.  Bank  of  Kenitackys  5  A.  1. 

15.  Where  the  snrviviiig  wife  sues  to  annul  a  sale  by  her  and  her  husband  to  defend- 
ant, as  a  party  interposed  in  a  disguised  donation  to  her  husband,  his  and  her  dedara- 
tioos,  though  out  of  defendant's  presence,  are  admissible  against  him  as  part  of  the  re« 
gf^^    C.  C.  1747 ;  Thihodtavx  v.  Herpin,  6  A.  675. 

16.  To  prove  simulation,  great  latitude  is  allowed,  and  the  acts  of  both  vendor  and 
▼endee  in  everything  having  the  least  bearing  on  the  sale,  so  as  to  arrive  at  the  true 
intention  of  the  parties,  may  be  shown.  JSmswiler  v.  Bttrkam^  6  A.  710 ;  Ray  v.  Harris^ 
1  A.  138! 

17.  Where  defendants  plead  prescription  in  an  action  for  freedom,  claimed  under  a 
bequest  by  a  master  to  his  wife,  to  take  effect  at  the  death  of  the  latter,  who  on  her 
death-bed  had  requested  defendants  to  take  plaintiff  back  to  the  state,  whence  .she  had 
been  brought,  to  become  free,  the  wife's  declarations  in  defendants'  presence  are  ad- 
missible to  show  their  bad  faith  and  the  origin  and  nature  of  the  possession  on  which  the 
prescription  is  based.    Matilda  v.  AtUrey,  10  A.  555. 

18.  A  notarial  act  by  the  payee  of  a  note,  subrogating  plaintiff  to  his  mortgage,  is 
evidence  against  the  maker,  who  cannot  object  that  the  act,  to  which  he  was  not  a  party, 
contains  declarations  not  binding  on  him.  The  act  is  a  necessary  part  of  plaintiff's  proof 
and  cannot  be  divided.  Nor  can  defendant  complain  of  such  declarations,  when  but 
recitations  of  other  authentic  acts  to  which  he  was  a  party.  DauaU  v.  Lougey  11  A. 
399. 

19.  The  successive  acts,  by  which  a  party  traces  his  right  of  property  to  a  former 
owner,  constituting  the  links  in  his  chain  of  title,  can  never  be  regarded  as  res  inter  cUios 
acta  and  are  always  admissible  in  his  favor.  Massey  v.  Hacketty  12  A.  54.  Infra^ 
XXII.  (a),  No.  11 ;  (d),  No.  1.    Public  Lands,  HI.  (b),  3),  No.  19. 

20.  It  is  no  objection  to  such  an  act,  that  it  refers  to  a  plan  as  part  of  it  for  the  de- 
scription of  the  property,  a  full  description  of  which  is  contained  in  the  act  itself.    Ih. 

See  hrfra,  XII.  (h)  ;  XIV.  (b)  ;  XXII.  (d). 

(e)  OOiffr  DeclaratioTU  of  Parties  in  their  own  Favor. 

1.  A  party's  declarations  and  acts  are  good  evidence  for  him,  when  part  of  the  res 
geiUe.    Bedford  v.  Jacobs,  4  N.  S.  528. 

2.  A  party  cannot  give  his  own  conversation  in  evidence,  even  on  cross-examination. 
Perrie  v.  WiUiams,  5  N.  S.  694.     Pleading,  V.  (d),  1),  No.  27. 

3.  Defendant,  sued  as  an  alleged  surety,  may  show  that,  about  the  time  of  his  alleged 
promise,  he  bad  refused  to  become  surety  for  the  debtor  to  other  persons  and  on  other 
occasions.     Gasguet  v.  Kokemot,  5  L.  268. 

4.  A  party  cannot  offer  his  declarations  in  another's  absence ;  aUtery  if  in  his  presence, 
and  admitted,  or  uncontradicted,  or  even  weakly  defended.     Morton  v.  Rilsj  5  L.  414. 

5.  In  a  suit  by  a  firm  of  which  a  wife  is  a  partner,  the  acts  and  declarations  of  her 
husband,  though  not  a  partner,  as  to  the  matters  in  contest  wherein  he  had  taken  an 
active  part,  are  admissible  as  part  of  the  res  gestce.  He  is  regarded  as  representing  his 
wife  with  her  partner's  consent.     Hewet  v.  Wilson^  7  L.  75. 

6.  On  cross^xaroination,  plaintiff's  witness  becomes  defendant's,  and  the  latter  cannot 
prove  his  own  declarations  out  of  the  former's  presence.     Flower  v.  (/  Conner,  7  L.  207. 

7.  Defendant's  voluntary  affidavit,  annexed  to  his  answer,  that  his  signature  to  the 
note  sued  on  is  forged,  is  no  evidence.     Oify  Bank  v.  Foucher,  9  L.  409. 

8.  Plaintiff,  suing  for  the  value  of  stolen  goods,  may  offer  his  own  advertisement  as  a 
drcamstanoe  before  the  suit  to  identify  the  goods.    Patterson  v.  Behan,  12  L.  227. 

9.  Defendant,  who  justifies  a  battery  for  insubordination  among  his  slaves  caused  by 
plaintiff,  cannot  prove  his  declaration  immediately  before  the  battery,  that  he  had  been 
told  a  slave  had  said  that  plaintiff  induced  defendant's  negroes  to  run  away.  Gardiner 
V.  Oro$9y  6  B.  454. 

10.  In  an  attachment  under  act  7  April,  1826,  §  7,  No.  85,  defendant  may  offer  his 
declarations  out  of  plaintiff's  presence  shortly  before  the  attachment  and  his  departure, 
to  show  that  the  latter  was  not  intended  to  be  permanent.     Ojffvtt  v.  Edwards,  9  R.  90. 

1 1 .  In  questions  of  domicil,  a  party's  declarations  are  entitled  to  weight  only  when 
made  before  the  cause  of  action.     Gole  v.  Lucas,  2  A.  946. 

12.  An  attorney  may  prove,  to  prevent  a  double  credit  for  the  same  payment,  though 
the  matter  be  not  within  his  personal  knowledge,  that  a  credit,  indorsed  on  a  note  in  his 
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hands  for  collection,  wa£>  intended  for  the  proceeds  of  property  sold  to  make  a  payment 
on  account.     Sanders  v.  Buey,  4  A.  518. 

13.  Such  evidence,  without  contradicting  or  varying  the  credit,  merely  shows  its  ori- 
gin and  the  motive  of  the  attorney's  act  His  knowledge  was  secondary  and  probably 
derived  from  his  client ;  but  to  reject  the  evidence  as  hearsay  were  to  misapply  the  rale. 
lb. 

14.  A  party  may  show  his  intentions  on  a  question  of  residence  by  his  own  acts  and 
declarations  at  a  time  not  suspicious.     Gardner  v^OGonndL,  5  A.  353 ;  Roftdh  v.  Roxiih, 

9  R  224 ;  Haydm  v.  NuU,  4  A.  68.     Contra,  Ahai  v.  BobetaiUe,  4  L.  226.     DoiaciL,  I. 
No.  24. 

15.  After  a  party's  death,  his  declarations  at  a  time  remote  and  not  suspicious  are 
evidence,  even  when  connected  with  other  transactions.     FalgotU  v.  DaspU^  6  A.  172. 

1 6.  So  a  husband's  receipts  at  a  time  not  suspicious,  for  his  share  of  an  inheritance, 
are  evidence  for  his  heirs  of  a  claim  for  the  sums  thus  receipted  for  against  the  comma- 
nity.  Nor  need  they  show,  his  co-heirs  having  been  all  of  age,  that  there  was  not  a 
judicial  settlement  of  the  succession.     lb* 

17.  Declarations  of  defendant's  ancestor  to  a  third  person,  out  of  plaintiff's  pre^aenoe, 
are  not  evidence  for  defendant,  the  universal  heir,  who  occupies  in  the  suit  the  same 
position  as  the  deceased  himself.     Buih  v.  Decutry  1 1  A.  503. 

18.  Defendant  cannot  prove,  as  part  of  the  re$  gettm^  his  declarations  to  a  witness,  oat 
of  defendant's  presence,  of  the  terms  of  a  partnership  they  were  at  the  time  forming. 
A7?v.3fa«a,  12  A.  179. 

19.  In  matters  of  conflicting  settlements  on  public  lands,  the  acts  and  conversations  of 
the  parties  necessarily  figure  very  prominently.  All  such  testimony  is  liable  to  more  or 
less  suspicion ;  but  the  objection  is  less  to  its  admissibility  than  effect,  which  mast  be 
weighed  by  the  jury  who  hear,  and  probably  know,  the  witnesses.  FrankUn  v.  Wood- 
fon^l4A.188. 

20.  Our  law  does  not,  like  the  common  law  and  law  of  France,  admit  the  traveller's 
oath  with  corroborating  testimony  to  prove  the  loss  and  contents  of  ba^^age  deposited  at 
an  inn.  And  as  with  us  his  oath  is  not,  much  less  are  his  unsworn  declarations,  ad* 
missible  to  prove  the  deposit.     C.  C.  2260,  2940 ;  Pope  v.  HaU,  14  A.  324. 

21.  But  where,  in  such  case,  proof  aliunde  establishes  his  possession  of  the  articles 
alleged  to  have  been  stolen  and  their  deposit,  and  that  the  room  liad  been  entered  by 
thieves,  his  declarations  at  the  instant  of  the  discovery  of  the  theft  are  admissible  as  part 
of  the  res  gesUe ;  not  as  proof  of  the  deposit,  but  as  a  fact  to  be  connected  with  other 
facts  tending  to  prove  the  loss.     Jb. 

See  Supra,  IX.  (e).  No.  15.     Bills  and  Notes,  X.  No.  8.     Shipping,  IL  No.  20. 

XI.    Op  the  Testimony  of  Witnesses  in  Other  Suits  oe  Previous 

Proceedings 

1.  Plaintiff  cannot,  in  a  suit  against  two  defendants,  read  a  deposition  in  his  suit 
against  one  of  them.     Res  inter  alios  acta  akeri  nocere  non  debeL    HaUon  v.  StUhoeBy 

10  M.  91. 

2.  Testimony  of  a  witness  in  a  previous  suit  between  the  same  parties  for  the  same 
cause  of  action,  where  there  has  been  an  opportunity  for  cross-examination,  may  be  used 
by  either  party,  if  the  witness  be  dead  or  absent,  or,  for  other  cause,  cannot  be  produced. 
4  N.  S.  449  ;  7  N.  S.  267,  283  ;  1  L.  820  ;  15  L.  43 ;  1  A.  391. 

3.  But  not  if  he  reside  in  the  parish,  and  no  steps  have  been  taken  to  bring  him  into 
court     Hunter  v.  Smithy  6  N.  S.  352  ;  Hierdofi  v.  ITiompsonj  5  L.  365. 

4.  Testimony  in  a  court  without  jurisdiction  ratione  maieritB  is  inadmissible  in  a  court 
with  jurisdiction,  in  a  suit  between  the  same  parties.    Mower  v.  Swifiy  8  N.  S.  451. 

5.  When  a  cause  is  transferred  from  one  court  to  another,  legal  proceedings  and  proof 
in  the  former  are  so  in  the  latter.     Grainer  v.  DevUn^  1  L.  173. 

6.  A  witness's  testimony  on  a  former  trial,  unsigned,  is  inadmissible  except  in  case  of 
necessity,  as  of  his  death.     Lesassier  v.  Dashielly  14  L.  467. 

7.  Plaintiff's  attorney  swore  that,  as  soon  as  he  learned  a  subpoena  had  not  been 
served,  be  implied  to  the  witness's  landlady,  who  stated  he  had  left  without  paying  hi^ 
rent  and  gone,  she  knew  not  where ;  held,  his  absence  is  sufficiently  accounted  for,  and 
his  testimony  in  another  suit  may  be  read.    Pilie  v.  Kenner^  2  R.  95. 

8.  Where  there  is  another  plaintiff,  though  the  same  defendant,  testimony  in  a  for- 
mer suit  is  generally  inadmissible  against  the  latter.     JMter,  where  it  is  offered  to  dis- 
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credit  the  witness  or  as  that  of  a  deceased  surveyor  to  explain  his  operations.     WeUs  v. 
Coupon,  3  R.  171. 

9.  Parish  surveyors  are  public  officers,  and,  when  dead,  their  testimony  in  other  suits 
may  be  used,  if  necessary,  to  explain  their  acts.    3. 

10.  Evidence  in  a  collision  suit  between  the  owners  cannot  be  used  against  a  master 
not  a  party  thereto.     Deans  v.  Houren,  6  R.  255. 

11.  Proceedings  in  a  rule,  unconnected  with  the  suit,  taken  by  plaintiff  against  defend- 
ant and  yet  under  advisement,  are  inadmissible,  unless  the  witnesses  examined  therein 
caDQOt  be  procured.    Clasmum  v.  Barhancey,  7  R.  438.  « 

12.  Complete  mutuality  or  identity  of  all  the  parties  is  not  necessary  to  admit  testi- 
mony in  a  former  suit.  It  generally  suffices  if  the  issue  be  the  same  and  the  party, 
against  whom  it  is  offered,  had  full  power  to  cross-examine.     lb. 

13.  Testimony  under  oath,  and  reduced  to  writing  by  the  judge  on  the  first  trial,  is 
admissible,  where  the  witness  has  since  become  interested.  Wafer  v.  Bietnken,  9  R.. 
203. 

14.  The  ordinary  causes  which  incapacitate  a  witness  and  render  his  testimony,  re- 
duced to  writing  cm  a  former  trial,  admissible,  are  absence,  death,  insanity,  and  sidmess. 
To  these  may  be  added,  an  interest  subsequently  acquired.     lb. 

15.  Testimony  in  a  suit  between  other  parties,  to  prove  possession  by  persons  long 
since  dead,  is  inadmissible,  where  the  affidavit  for  its  admission  does  not  Btate  that  the 
vitneases  are  dead,  nor  what  effi>rts  have  been  made  to  procure  other  evidence  of  the  fact. 
Choppin  V.  Michel,  11  R.  233. 

16.  Testimony  of  a  witness  for  one  of  the  defendants  in  another  cause  is  inadmissible 
against  the  latter  in  a  cause  where  the  witness  is  again  examined.  A  party  cannot  be 
deprived  of  the  right  of  cross-examining  as  to  facts  sworn  to  on  another  occasion.  Eetf- 
noUs  V.  Eofffiey,  2  A.  890. 

17.  Testimony  of  a  non-resident  witness  on  a  former  trial  is  admissible.  It  would  be 
q>pre88ive  to  require  it  to  be  taken  anew  at  every  trial.     lb, 

18.  The  testimony  of  a  deceased  witness  on  a  former  trial  is  open  to  all  objections, 
which  might  be  urged  if  he  were  present.  The  fact,  that  a  party  has  once  had  the  bene- 
fit of  improper  evidence,  is  no  reason  it  should  be  repeated.  Oman  Bank  v.  Jonesy  4 
A  221. 

19.  So,  where  on  the  first  trial  plaintiff's  objection  to  a  witness  as  incompetent,  be- 
cause the  maker  of  the  note  sued  on,  to  testify  for  the  indorser,  is  overruled,  plaintiff 
may  exdade  the  testimony  offered  at  the  second  trial,  on  the  ground  that  the  indorse- 
ment was  an  accommodation  one.  It  is  no  answer,  that  such  objection,  if  specifically 
urged  before,  might  have  been  met  by  a  release  which  the  witnesses  subsequent  death 
has  made  impossible.    3, 

20.  The  general  rule  is,  that  the  written  testimony  of  a  witness  on  a  former,  may  be 
<^ered  by  either  party  on  a  subsequent,  trial,  if  he  cannot  be  produced.  But  where  he 
is,  the  party  offering  him  is  not  bound  to  adopt  the  same  course  of  examination.  Tayhr 
T.  PaUnon,  9  A.  251. 

21.  So,  a  party  who,  by  an  incautious  examination  on  a  former  trial,  has  opened  the 
way  to  proof  of  his  opponent's  declarations  in  his  own  favor,  may  object  to  such  testi- 
mony on  a  subsequent  trial,  when  he  does  not  seek  to  avail  himself  thereof.     lb, 

22.  The  wife's  testimony,  though  in  a  suit  to  which  the  husband  was  not  a  party,  is 
for  that  very  reason  inadmissible  in  another  suit  against  him ;  he  has  had  no  opportu- 
nity to  cross-examine  the  witness.     ArendeU  v.  ArendeU,  10  A.  566. 

23.  Testimony,  taken  in  the  presence  of  both  parties  in  an  action  of  divorce  on  a 
rale  for  alimony,  may  be  read  on  the  trial  of  the  cause.     Fletcher  v.  Henley,  13  A.  191. 

See  jfit/hi,  Xyin.  (d),  7),  Nos.  5, 12,  21.    Expbbts  and  Auditors,  U.  No.  4. 

XII.    Of  Admissions. 
(a)  In  General, 

1.  £ntries  in  an  insolvent's  books  are  evidence  of  fraud  against  him.  Marmiche  v. 
Ommoffcre^  6  N.  S.  658. 

2.  An  admission  to  a  third  person,  out  of  plaintiff's  presence  by  defendant,  pf  his 
moral  obligation  to  pay  the  former  for  services  rendered  a  certain  sum  he  intended  to 
give  her,  is  not  binding.    Bitch  v.  Wilkinson,  10  L.  205. 

3.  A  party  cannot  complain  of  his  own  letters  as  rebutting  testimony ;  they  are  the 
best  evidenoe  against  him.     SkiUman  v.  Leveriehj  11  L.  520. 
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4.  In  an  action  to  rescind  a  sale,  plaintiff's  admission,  that  before  the  sale  a  slave  had 
informed  him  of  the  redhibitory  vice  complained  of,  is  good  evidence  against  him.  The 
matter  to  be  proved  is  the  party's  admission,  not  the  slave's  statement.  Lewis  v.  Gib- 
sofij  9  B.  146. 

5.  Whether  a  party  be  bound  by  the  contents  of  a  letter,  is  a  question  to  its  effect  and 
not  its  admissibility.     [?]     Lockhart  v.  JaneB^  9  R.  381. 

6.  Where  plainti£b  enjoin  defendant  from  selling  land  because  dedicated  by  him  to 
public  use,  his  plan  and  prospectus  of  the  dedication,  laid  before  a  municipal  coancil  to 
obtain  its  cooperation,  are  evidence  for  him.  An  objection  thereto  as  irrelevant  and  not 
affecting  plaintiff  goes  to  the  effect  only.     Linion  v.  OuUIoUBj  10  B.  357. 

7.  A  deliberate  admission  of  the  correctness  of  an  executor's  account  after  its  exsmi< 
nation  by  an  heir,  who  had  peculiar  means  of  knowledge  while  it  was  before  arbitntors, 
concludes  him  on  a  subsequent  opposition  thereto.     Suceesnon  of  Ro99y  1  A.  129. 

8.  In  an  action  against  heirs  for  services  to  their  ancestor,  plaintiff,  who  at  the  taking 
of  the  inventory  admitted  his  possession  of  money  belonging  to  the  deceased,  but  refused 
to  state  the  amount,  will  be  nonsuited  unless  he  show  such  amount  Nor  can  he  orge, 
that  the  heirs  should  appeal  to  his  conscience,  when  from  his  conduct  such  proceeding 
would  be  hazardous.    Jfebert  v.  Moutofiy  1  A.  229  ;  Heberi  v.  Loueour^  5  A.  599. 

9.  Much  weight  is  due  to  declarations  in  testaments.  The  presumption  of  truth,  whidi 
the  law  attaches  to  them,  is  carried  much  farther  than  in  the  case  of  the  stipulations  of  a 
contract.    C.  C.  1506 ;  Chandler  v.  Hough,  7  A.  441. 

10.  A  party's  refusal  to  pay  a  tax-receipt  presented  by  the  tax-collector,  becaase  the 
name  therein  was  not  his,  will  not  be  r^aided  as  a  disclaimer  of  ownership.  Robefi  ?. 
Boulat,  9  A.  29. 

11.  In  an  action  for  the  value  of  a  slave  killed  through  defendant's  negligence,  the 
hitter's  admission  is  sufficient  proof  of  plaintiff's  ownership.  Griffing  v.  Bvuth,  11  A 
135.     [  I7ie  nature  of  this  cuimisston,  whether  written  or  parol^  is  not  stated,'] 

12.  A  verbal  denial  of  ownership  of  a  slave  to  third  persons,  with  no  intention  of 
conveying  the  property  to  any  one,  cannot  defeat  a  title  absolute  on  its  face.  SemM  v. 
Semere,  12  A.  681.     Sale,  I.  (d),  No.  14. 

See  Jnfra,  XV.  (i) ;  XXV.  (c),  Nos.  35, 89.  Criminal  Law,  XII.  (e).  Iksubakce, 
I.  (a).  No.  4..  Marriage,  VI.  No.  20.  Payment,  VI.  Prescription,  IV.  (d). 
Sale,  I.  (e),  No.  29. 

(b)  Admissions  in  View  of  Compromise  or  under  ITireats. 

1.  Mere  proposals  for  a  compromise,  or  negotiations  to  effect  one,  are  not  generally 
admissible  ;  but  evidence  may  be  given  of  any  fact  or  distinct  liability  admitt^  in  the 
proposals,  negotiations,  or  conversations ;  the  party,  however,  so  to  be  charged  is  en- 
titled to  the  benefit  of  the  whole  conversation  or  proposal.  Iklogny  v.  Bentoni^  2  M. 
175  ;  Agriculturcd  Bank  v.  Jane,  19  L.  1. 

2.  The  presentation  of  a  smaller  account  or  the  unaccepted  proposal  to  take  less 
than  is  due,  to  avoid  suit,  does  not  bar  a  recovery  of  the  full  amount  legally  established. 
Morrison  v.  Leeds,  6  L.  594 ;  Friebg  v.  Chretien,  10  L.  215. 

3.  Defendant,  it  seems,  is  not  bound  by  an  admission  extorted  by  a  threat  to  proee- 
cnte  his  son  for  a  crime.     City  Bank  v.  loueher,  9  L.  409. 

See  Criminal  Law,  XU.  (e). 

(c)  Admissions  by  Husband  and  Wife  ;  and  Debtors  as  against  Creditors. 

1.  In  a  contest  between  creditors,  neither  the  insolvent's  declarations  though  in  writ- 
ing, nor  his  books  of  account,  can  be  received.  Such  admissions  are  presumed  to  be 
fraudulent.  8  M.  258,  707 ;  12  M.  157 ;  2  N.  S.  608  ;  4  N.  S.  174 ;  3  R.  219.  Supra, 
III.  (b).  No.  1.     Infra,  XVI.  (b),  2),  b,  §  2. 

2.  Between  creditors,  the  acknowl^gment  of  their  solvent  debtor  is  primd  facie  evi- 
dence of  the  debt.     Armor  v.  Cockbum,  4  N.  S.  667. 

3.  In  a  contest  between  an  insolvent's  creditors,  his  obligations  are  not  conclusive  of 
the  debt  they  evidence.  There  must  be  additional  proof  establishing  the  fairness  of  the 
claim.     Sabatier  y.  Creditors,  6  N.  S.  585  ;  Succession  of  Warren,  4  A.  451. 

4.  Quoad  creditors  and  third  persons,  the  wife  or  her  heirs  must  show  otherwise  than 
by  the  husband's  admissions,  whether  in  the  marriage  contract  or  otherwise,  the  origin  and 
payment  of  the  dowry  or  the  reality  of  her  paraphwnal  claims.     The  law  views  with 


EVIDENCE,  XIL  (o).  509 

jealoQSj  all  his  admissions  of  the  receipt  of  monej  in  her  favor;  and  they  are  no  evi- 
dence against  persons  not  parties  to  them,  unless  supported  hj  other  proof.  7  N.  S. 
460;  8  N.  S.  462;  11  L.  246,  425;  12  L.  296;  5  R.  346;. 2  A.  634;  9  A.  264  ;  10 
A.  784.     Infra,  XXII.  (d). 

5.  A  wife,  though  no  party  to  an  act  by  which  the  husband  admits  having  received  a 
lot  for  her,  may  offer  it  against  his  vendee.     Savenet  v.  Le  Breton,  8  N.  S.  502. 

6.  A  wife's  receipt  sous  seing  privS  for  her  paraphernal  effects  to  her  husband,  cannot 
operate  against  third  persons  without  proof  of  its  execution.  Hawet  v.  Bryan,  10  L. 
139. 

7.  A  marriage  contract  by  notarial  act,  showing  payment  of  dowry  to  the  husband  in 
the  presence  of  the  notary'  and  witnesses,  is  the  best  evidence  of  the  fact ;  but  may  be 
rebutted  by  proof  of  collusion,  as  that  the  money,  obtained  pro  hoc  vice,  had  been  repaid. 
LambeH  v.  Creditors,  2  R.  474.     Injra,  XXIV.  (a).  No.  4. 

8.  The  vendor  may,  generally,  establish  the  sale  by  the  vendor's  acts  and  admissions  ; 
they  must  be  cautiously  received  where  fraud  is  suspected,  but  cannot  be  wholly  re- 
jected.    Planter^  Bank  v.  Oram,  2  R.  489. 

9.  Neither  the  wife,  nor  her  heirs,  are  third  persons  as  to  the  husband,  acting  as  the 
head  of  the  community.  Domestic  papers,  admissible  against  him,  are  so  against  them. 
Caldwell  v.  Eennen,  5  R.  20.     Infra,  XV.  (b),  No.  4. 

10.  Statements  of  accounts,  between  the  husband  and  third  persons,  are  not  evidence 
against  his  creditors  of  the  existence  or  payment  of  community  debts.  Nores  v.  Gar- 
ro^,  5  R  292. 

11.  An  authentic  act  between  the  married  parties  is  not  conclusive  against  third  per- 
rans,  as  to  the  property  possessed  by  either  at  the  marriage.     Ih. 

12.  In  a  contest  between  the  husband's  creditors  and  his  surviving  widow  in  com- 
munity, as  to  property  purchased  during  the  marriage,  his  admission,  that  the  sale  was 
taken  in  her  name  to  screen  the  land  from  his  creditors,  is  admissible.  SmaUey  v. 
Lawrence,  9  R.  210. 

13.  Such  admission  is  evidence  against  the  husband  himself  of  fraud,  and  against  the 
wife,  if  purchasing  through  his  agency.     R.     Infra,  (d).  No.  7. 

14.  The  vendor's  admission  of  payment,  in  a  private  act  of  sale,  is  no  evidence  against 
plaintiff  in  a  revocatory  action  to  set  it  aside.     Fisher  v.  Moore,  12  R.  95. 

15.  By  the  French  law,  the  husband's  receipt  to  a  debtor  of  dowry  though  by  private 
act,  if  its  date  be  certain  and  prior  to  suit  by  creditors,  suffices  to  prove  payment,  subject 
A  their  right  to  show  its  simulation.     Succession  of  GuiUemin,  2  A.  634. 

16.  But,  when  the  dowry  is  constituted  by  the  wife  herself,  the  husband's  receipt  does 
not  bind  even  him  or  bis  heirs,  the  maxim  being,  ^  c'est  danner  a  safemme  que  de  recan- 
naiire  en  avoir  re^u  gtungue  ce  soit ;  "  she  must  prove  the  origin  of  the  money  and  the 
truth  of  the  receipt.  lb, ;  I/Apremont  v.  Berry,  6  A.  464.  Marriaoe,  IX.  (a),  No. 
17.    Plkadiko,  V.  (b),  5),  b.  No.  15. 

17.  Aliter  as  to  his  admission  in  the  marriage  contract  of  the  estimated  value  of  cloth- 
ing, linen,  and  jewelry  brought  by  her  in  marriage,  to  an  amount  suitable  to  her  condi- 
tion ;  the  presumption  is,  she  had  such  things.     lb, 

18.  The  wife's  receipt  with  her  husband  for  paraphernal  property,  delivered  to  him, 
is,  perhapB,/?rtma  facie  sufficient  against  his  heirs ;  but,  against  the  creditors  of  his  in- 
solvent succession,  her  proof  must  be  conclusive.     Succession  of  Hargis,  3  A.  142. 

19.  The  husband's  receipt  or  due-bill  during  marriage  to  his  wife,  binding  him  to  pay 
her  a  certain  sum,  is  evidence  for  her  heirs,  when  sued  by  him  for  improvements  by  the 
community  on  her  property.  It  is  an  admission  tending  to  charge  him.  D^Apremont 
V.  Berry,  6  A.  464.  '  Marriage,  VI.  Nos.  9, 10. 

20.  The  dowry  has  no  previous  existence,  and  its  constitution  by  the  wife  is  a  species 
of  donation  to  the  husband  on  certain  conditions  and  for  specific  purposes.  But  even 
then  his  receipt  therefor  is  not  to  be  entirely  disregarded  ;  corroborated  by  other  facts, 
it  may  make  full  proof  against  third  persons.  GiUett  v.  Dertmeo,  6  A.  591  ;  Hanna  v. 
Pritchard,  lb.  731 ;  Benoist  v.  Blanchard,  lb.  790;  Bmsson  v.  Thompson,  7  N.  S.  460 ; 
Beard  v.  Mjiaux,  8  N.  S.  462. 

21.  There  are  in  case  of  paraphernal  property  elements  of  truth  and  certainty  which 
seldom  exist  in  that  of  dowry.  The  former  has  a  distinct  existence  before  it  comes  to 
the  husband's  possession ;  and  when  its  existence  is  once  established  in  the  hands  of 
tlurd  persons,  the  extreme  improbability  that  he  would  admit  he  had  received  it,  when 
he  had  not,  said  the  abaence  of  all  motive  to  do  so,  entitle  his  receipt  to  full  faith.  ItL 
6  A.  591. 
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22.  When  the  origin  and  amount  of  the  wife's  paraphernal  claims  are  shown,  and  the 
husband's  receipt  is  executed,  not  to  her,  but  her  mother  who  had  purchased  her  share 
in  her  father's  succession,  and  there  is  no  evidence  that  she  administered 'her  parapher- 
nalia, or  that  the  sum  receipted  for  was  applied  to  her  benefit  for  things  her  hogbaod 
was  not  bound  to  furnish,  the  proof  is  conclusive  of  her  mortgage  against  his  creditors. 
Ih.    Marriage,  XI.  (b),  Nos.  3,  8,  16. 

23.  Though  the  wife  roust,  as  against  creditors,  prove  the  reality  of  her  dower,  jet 
the  marriage  contract  and  judgment  of  separation  and  for  the  amount  of  her  chums  are 
admissible,  and,  if  fullj  corroborated,  will  establish  her  rights.  Benoist  v.  Mancluo'd, 
6  A.  790. 

24.  To  admit  the  wife's  declarations  against  her  husband,  whose  agent  she  is  alleged 
to  have  been,  the  agency  must  be  shown  and  the  admission  be  closely  connected  with  its 
subject-matter.  The  mere  fact,  that  a  note  was  executed  in  her  favor,  is  not, />er<e,  pre- 
sumptive of  her  agency.     Dubois  v.  Ferrand,  8  A.  373. 

25.  Where  the  husband  and  wife,  after  her  judgment  against  him  for  a  specific  sum, 
sign  a  notarial  act  fixing  her  rights  at  the  same  amount  as  the  judgment,  she  will  be  es- 
topped, as  against  his  creditors,  from  claiming  a  larger  sum.  Third  persons,  purchasing 
from  him,  have  a  right  to  consider  themselves  secdre  against  any  further  claim  by  her 
than  that  fixed  in  the  act.     Judict  v.  Kerr^  8  A.  462. 

26.  An  admission  by  the  surviving  widow,  that  certain  property  is  her  husbaod's 
separate  estate,  may  bind  her,  but  does  not  minors,  issue  of  the  marriage ;  particularly 
where  the  title,  burdened  with  a  life-annuity,  may  be  more  onerous  tlian  advantageous. 
Succession  of  Foriin^  10  A.  739. 

27.  A  married  woman  acting  aggressively  to  set  aside  a  title,  with  which  she  has  in- 
vested another,  must  prove  conclusively  the  facts  on  which  she  relies ;  and  a  mere  ac- 
knowledgment, in  the  marriage  contract,  of  her  separate  interest  will  not  avail  her. 
Block  V.  MtlviUa,  10  A.  784. 

See  Su^proy  X.  (a),  No.  16.  Marriaqk,  III.  Nos.  7,  8 ;  IX.  (a)  ;  XUI.  (b),2); 
XIV.  (c),  1),  No.  4. 

(d)  Admissions  of  Agent  as  against  Principal,  and  Principal  as  against  Surdy* 

1.  An  account,  signed  by  a  United  States  marshal,  of  the  sale  of  a  vessel  and  cargo, 
found  among  his  papers  after  his  decease,  is  legal  evidence  against  his  sureties.  Ber- 
nandez  v.  Montgomery^  2  N.  S.  422.  * 

2.  The  description  of  the  principal,  in  an  auctioneer's  bond,  as  an  auctioneer,  is  evi- 
dence of  the  fact  against  the  surety.     Duchamp  v.  Nicholson,  2  N.  S.  672. 

8.  When  a  party  appears  in  court  to  sustain  the  acts  of  his  agent,  evidence  against 
his  agent  is  evidence  against  him.     Thompson  v.  Chauvean^  7  N.  S.  333. 

4.  The  letters  of  one  broker  to  another,  through  whom  the  contract  is  effected,  are  ad- 
missible against  their  employers.      Williams  v.  Pakner,  5  L.  377. 

5.  The  principal's  written  admission  in  an  agreement,  that  the  other  party  has  fulfilled 
his  contract,  binds  the  surety.     JRegnes  v.  Zacharie,  10  L.  129. 

6.  A  bank  is  bound  by  the  entry  of  a  deposit  in  a  bank-book  by  any  of  its  clerks, 
when  no  fraud  is  shown  between  die  clerk  and  depositor.  Mechanics*  Bank  v.  Banh, 
11  L.  261. 

7.  The  acts  and  declarations  of  a  husband,  separated  in  property  but  acting  aa  his 
wife's  agent,  are  evidence  against  her.  Barataria  Co.  v.  Field,  17  L.  421.  '  Supra,  (c), 
No.  13. 

8.  An  unauthorized  admission,  by  an  attorney  in  fact,  will  not  bind  his  principal 
Halphen  v.  Fuselier,  1  R.  417.     Infra,  (g).  No.  17. 

9.  An  agent's  declarations  after  his  agency,  though  he  be  dead  at  the  trial,  do  not  bind 
the  principal.     Reynolds  v.  Bowleg,  3  R.  201 ;  2  A.  890. 

10.  Admissions  of  any  feet  by  an  agent  during  his  agency,  relating  directly  thereto, 
bind  the  principal ;  particularly  if  such  fact  be  a  thing  done  by  the  agent  himself,  or 
within  his  own  knowledge.  lb. ;  Dykes  v.  GockreH,  6  A.  707  ;  Keane  v.  jShmim,  12 
A.  20. 

11.  An  entry  of  a  deposit  in  a  bank-book  at  the  time  by  a  derk  with  aathority,  nothing 
showing  collusion  between  him  and  the  depositor,  concludes  the  bank  which  cannot 
question  the  entry  for  error  ;  but,  where  the  book  is  written  up  afterwards,  the  entry  is 
not  an  original  one  and  may  be  examined.     Hepburn  v.  Oitizens*  Bank,  2  A.  1007. 

12.  An  agent's  unsworn  account,  not  brought  within  the  rule  which  admits  the  agent's 


EVIDENCE,  XU.  (e).  511 

declarations  against  the  principal,  as  part  of  the  res  gesUBy  is  inadmissible.     Hehert  v. 
Woodi,  S  A.  254. 

13.  Where  two  parties,  jointly  interested,  give  their  claims  for  collection  to  an  attor- 
ney, a  son  of  one  of  them,  his  account,  rendered  before  any  controversy  between  them, 
is  evidence  against  both.     HiUignherg  v.  Barthe,  6  A.  170. 

14.  A  recital  in  a  bond,  admitted  without  objection,  that  the  principal  was  sheriff  of  a 
particular  parish  at  a  certain  date,  proves  the  fact  against  the  sureties  who  have  signed 
it.    SuOey.BreedylO  A,^%\. 

15.  The  declarations  of  a  company's  agent,  while  acting  within  the  scope  of  his  author- 
ity, are  evidence,  as  part  of  the  res  gesta,  against  it.  But,  the  transaction  ended,  the 
agoicy  terminates  and  he  can  no  longer  speak  of  it  so  as  to  bind  the  company.  IfiU  v. 
OpdmuasGo^  11  A.  292. 

16.  So)  in  an  action  for  damages  caused  by  an  accident  on  a  railroad,  plaintiff  cannot 
prove  declarations  in  his  presence  by  the  superintendent  of  the  road  after  the  acci- 
dent, as  to  the  engineer's  carelessness  and  statements  at  the  time  of  the  occurrence. 
Whether  the  agent's  declaration  at  the  time  of  a  malfeasance  be  admissible  or  not  against 
the  principal,  the  board  of  directors  could  alone  make  admissions  in  regard  to  the  con- 
troversy, so  as  to  bind  the  company,  and  none  of  its  ordinary  agents  could  do  so  unless 
eipressly  authorized.     lb. 

17.  In  an  action  for  tlie  revenues  of  property,  the  question  being  whether  defendant 
had  given  possession  to  plaintiff,  a  witness  for  the  former  may  prove  that,  under  a 
written  agreement  between  the  parties,  he  had  rented  the  property  for  account  of  plain- 
tiff who  cannot  object  to  such  testimony  as  res  inter  alios  acta.  The  court  will  presume, 
that  such  authority  existed  as  the  witness  understood  it  under  the  agreement.  If  it  were 
not  so,  plaintiff  should  produce  the  instrument  which,  being  in  his  possession,  he  does 
not  pretend  lo  have  destroyed.  JDwight  v.  Brashear,  12  A.  860.  SuprOj  III.  (d). 
No.  13. 

See  Judgment,  XV.  (a),  3).    Mandate,  I.  II.  VII. 

(e)  Admissions  by  Partners. 

1.  The  partnership  books  tire  prima  facie  evidence  between  the  copartners  or  copro- 
prietors  of  a  vesf«L     Jordan  v.  Whtte^  4  N.  S.  835. 

2.  A  mortgage  by  a  managing  partner,  though  not  binding  as  such,  is  evidence  for 
the  mortgagee  of  the  debt  due  by  the  firm.     Richard  v.  Bird^  4  L.  308. 

3.  Partnership  books  are  inadmissible  against  a  party,  unless  first  proved  to  be  a 
partner.    Fhwer  v.  MUaudon,  6  L.  710. 

4.  Entries  in  the  partnership  books  by  the  liquidator  of  the  firm,  after  its  dissolution, 
are  no  evidence  against  the  other  partners.     McAficken  v.  Ficklin,  11  L.  314. 

d.  A  retiring  partner  is  not  bound  by  his  former  partner's  admissions  as  to  goods 
delivered  after  a  dissolution.     Clarke  v.  JoTies^  1  R.  78. 

6.  An  entry  in  the  partnership  books,  at  the  time  of  the  transaction,  is  conclusive 
between  the  parties  unless  proved  erroneous.  The  partners  are  the  mutual  agents  of 
each  other,  and  the  entry  an  account  rendered  of  the  transaction.  Armistead  v.  Spring, 
1  R.  567 ;  Jarvis  v.  Armistead^  lb.     Partnership,  II.  (b).  No.  18 ;  III.  (a),  No.  9. 

7.  Admissions  after  a  dissolution  by  one  partner  do  not  bind  the  others.  5  R.  172 ; 
6  E.  127,  256  ;  11  R.  498  ;  12  R.  262 ;  2  A.  772.     Partnership,  IV.  (d). 

8.  A  partner's  admissions  before  a  dissolution  are  evidence  against  his  copartner ;  but 
when  made  afler,  though  as  to  a  transaction  commenced  during,  the  partnership,  and 
not  completed  when  the  admissions  were  made,  they  are  inadmissible.  White  v.  Kear- 
wy,  9  R.  495. 

9.  Where  plaintiff  produces  from  a  firm,  sued  for  merchandise  consigned  to  a  partner 
before  its  formation,  several  letters  assuming  the  shipment,  the  defence,  that  they  were 
written  fraudulently  by  the  consignee  without  his  partner's  knowledge,  throws  the  burden 
of  proof  on  the  latter.     Eobinson  v.  Qtunries,  1  A.  460. 

10.  A  note  in  &vor  of  a  partner,  but  entered  many  months  before  his  death  on  the 
partnership  books  to  the  credit  of  the  maker,  a  debtor  and  customer  of  the  firm,  will  be 
treated  as  a  partnership  asset.     GiUisse  v.  Gibson^  6  A.  125. 

1 1.  A  memorandum-book,  in  which  the  sums  paid  out  and  received  by  each  partner 
appear  to  have  been  carefully  entered,  wholly  in  the  handwriting  of  the  deceased,  is 
admissible  to  establish  the  claims  of  the  surviving,  partner.  Succession  of  Oousteaud,  11 
A.  216. 
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12.  And  where  nothing  proves,  that  such  book  is  not  full  and  oorrect,  the  sarriving 
partner  will  recover  whatever  balance  it  maj  show  to  be  due  him.     lb, 

13.  Partnership  books  are  evidence  for,  and  against,  the  partners,  in  controversies 
arising  among  themselves ;  but  onlj  the  books  and  entries  at  the  dissolution  of  the  part- 
nership.    Pratt  V.  McHcUtoUy  11  A.  260. 

14.  Entries  afVer  the  dissolution  by  a  partner,  who  had  possession  and  care  of  the 
books,  cannot  bind  the  other  partner,  unless  he  have  also  had  them  in  his  possession, 
examined  the  entries,  and,  with  the  means  of  ascertaining  their  correctness,  have  made 
no  objection,  or  in  some  similar  manner  approved  them.  Otherwise  thej  are,  as  to 
these  entries,  the  books  of  the  partner  who  made  them,  and  in  whose  favor  they  are,  bj 
express  law,  inadmissible.     C.  C.  2244r-5  ;  Ih,     Siupra^  X.  (c),  No.  10. 

(f )  Admisnoni  Implied  from  Acquiescence  and  Conduct ;  or  upon  which  Others  hoot 

Acted. 

1.  The  unwritten  surrender  of  the  sole  evidence  of  a  conditional  grant,  before  fiilfil- 
raent  of  the  condition,  is  presumptive  of  the  abandonment  of  all  rights  under  it.  Bois- 
tier  V.  Metayer^  5  M.  678.     Remission,  ^o.  2.     Public  Lands,  III.  (b),  3),  No.  17. 

2.  Declarations  of  a  third  person  are  not  evidence  against  a  party,  when  no  privity 
exists  between  them  ;  but,  in  case  of  a  contested  ownership  of  a  movable,  perhaps  their 
assertion  of  a  claim  in  the  owner's  presence  might  be  proved,  to  show  the  lattei's  acqoi- 
escenoe.     Barry  v.  Leu  Ins,  Co,,  12  M.  493. 

3.  A  vendee's  compliance  with  an  incidental  obligation  of  his  contract  is  evidence 
against  him  of  his  admission  of  its  validity.     Gordon  v.  Parkery  10  L.  60. 

4.  One,  who  stands  by  and  sees  his  property  sold  as  that  of  another,  cannot  set  up 
his  title  against  one  purchasing,  bondjids^  on  the  faith  of  his  acknowledgment  or  tacit 
acquiescence.  Silence  is  sometimes  as  binding  and  expressive  as  positive  consent.  Qui 
tacet  consentire  videtur.  3  R.  331 ;  5  R.  352,  518  ;  11  R.  365  ;  1  A.  288 ;  5  A.  67, 
411.     Infra,  XIV.  (a),  Nos.  8,  20.     Sale,  III.  (b),  2),  a.  No.  9. 

5.  One  who,  though  asserting  his  ownership  of  property  when  seized  under  execa- 
tion  against  a  third  person,  does  not  insist  on  the  officer's  desisting  from  its  removal,  is 
without  equity  to  oppose  its  sale.     Levistanes  v.  Claiborne,  5  R.  196.     But  qwere, 

6.  Where  one  by  his  words  or  conduct  wilfully  causes  another  to  believe  in  the  exist- 
ence of  a  certain  state  of  things,  and  induces  him  to  act  on  that  belief  so  as  to  alter 
his  previous  position,  the  former  is  concluded  from  averring  against  the  latter  a  differ- 
ent state  of  things  as  existing  at  the  same  time.  5  R.  523  ;  1  A.  11 ;  5  A.  368  ;  6  A 
274,  349 ;  9  A.  528 ;  12  A.  473.  Execution,  V.  (d),  7),  No.  18.  Attachkent,  VI. 
(a).  No.  15.  Auctioneer,  Na  14.  Cokpobations,  YI.  (c),  No.  31.  Sale,  111. 
(b),  1),  No.  32 ;  4),  a,  No.  12 ;  V.  (a),  No.  1 ;  VII.  (a),  Na  3.  Succession,  YIU. 
(e),  2),  c.  No.  19.  Reoistrt,  III.  (b).  No.  4.  Obligations,  III.  (b),  8),  No.  32; 
VL  (b),  1),  No.  21.     Shipping,  IV.  (a).  No.  14. 

7.  A  mortgagee,  who  when  dted  in  bankruptcy  under  act  19  August,  1841,  to  show 
cause  why  the  property  should  not  be  sold  free  of  incumbrance,  su£R?r8  the  rule  to  be 
made  absolute,  cannot  afterwards  set  up  his  mortgage  against  one  purchasing,  bond 
fide,  on  the  faith  of  his  apparent  acquiescence.     Ducros  v.  Portin,  8  R.  165. 

8.  A  partner  in  a  particular  partnership,  who,  a  joint  owner  of  an  immovable,  pennits 
his  copartner  to  mortgage  the  whole  for  his  individual  debt,  may  be  estopped  from  dis^ 
puling  the  mortgage ;  but  does  not  thereby  renounce  his  title,  or  admit  the  mortgagor's 
to  the  whole  property.     Thomson  v.  Mylne,  1 1  R.  349. 

9.  One  who  by  his  declarations  and  conduct  has  obtained  any  advantage,  or  induced 
others  to  act  in  a  particular  way,  and  to  believe  that  title  to  property  was  in  their 
debtor,  is  estopped  from  setting  up  any  in  himself.  So  one,  who  points  out  property  to 
be  seized  as  that  of  defendant  in  execution,  is  estopped  from  disputing  the  latter*s  title. 
So,  too,  the  seizure  and  sale  of  a  slave  as  the  property  of  plaintiff  in  the  presence  of,  and 
without  objection  by,  defendant,  who  becomes  the  purchaser,  estop  the  latter  from  dis- 
puting the  former's  title.  Bemiss  v.  Hawkins,  2  A.  501 ;  Amonett  v.  Toung,  14  A.  175 ; 
Smith  v.  Taylor,  lb.  663.     Infra,  (h).  No.  8 ;  (j)»  *)>  No.  10. 

10.  In  questions  of  title,  silence  in/io  case  shows  consent,  unless  continued  during  the 
time  for  prescription  when  applicable.     Mcintosh  v.  Smith,  2  A.  757. 

11.  As  against  himself  and  those  he  represents,  a  man's  actions  and  representations 
are  presumed  true.     They  are,  in  all  cases,  evidence  of  the  fact ;  and  where  he  induces 
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aootlier  to  act  on  them,  and  cannot  show  the  contrary  without  bad  faith,  they  are  usu- 
aiiy  abifolutely  conclusive.     Chles  v.  Christy,  4  A.  293, 

12.  One  who  by  silence,  when  it  was  his  duty  to  speak,  decoys  anotiier  into  particular 
coodact,  can  enforce  no  advantage  thereby  acquired.     Meux  v.  Martin^  5  A.  108. 

13.  A  party  contracting  with  another  as  an  agent  cannot,  when  sued  by  the  principal, 
dispute  the  agency.     Squier  v.  Sux^cton^  5  A.  120. 

14.  Where  one  stands  by  in  silence  when  his  property  is  sold,  and  suffers  another  to 
parchase  it,  neither  he  nor  those  claiming  under  him  can  dispute  the  title.  BUmchard'Sf. 
AMn,  5  A  367. 

15.  The  doctrine  of  estoppel  by  matters  in  pays  is  seldom,  if  ever,  applied  to  married 
women.  Their  most  solemn  acts  and  declarations,  even  when  amounting  to  a  construc- 
tive iraud,  cannot  fiEisten  on  them  or  their  property  a  liability  for  their  husbands'  debts. 
The  legal  presumption  of  marital  influence  relieves  a  married  woman,  in  some  cases,  from 
what  might  otherwise  be  a  just  imputation  of  fraud*  GtdUoUe  v.  LafayetU^  5  A.  382  ; 
Tkmet  V.  Voarhies,  12  A.  852 ;  Bi$Umd  v.  Provosty,  14  A.  169.  Infra,  XV.  (c), 
Marbiagb,  Vin.  (c)  ;  (d)  ;  IX.  (b),  Nos.  12,  20,  et  oL 

16.  Silence  gives  consent  in  some  matters,  but  not  necessarily  in  those  of  litigation. 
Mod$s  V.  ScholJUldy  6  A.  251.     Plbabikg,  I.  (d).  No.  17. 

17.  The  maxim  qui  taceiy  etc,  is  to  be  applied  with  carelul  discrimination :  particu- 
iarlj  where  the  declaration,  alleged  to  have  been  acquiesced  in,  is  by  letter.  Whilst  the 
matter  is  pending,  or  the  writer  may  suffer  detriment,  or  his  future  conduct  be  influenced 
by  the  other^s  silence,  it  is  the  clear  duty  of  the  latter  to  reply.  But  where  no  such 
ooosequenoes  can  ensue  and  the  matter  is  terminated,  he  may  be  safely  silent  Porter 
V.  Ledoux,  6  A.  377. 

18.  So  where  a  written  contract,  absolute  on  its  face,  is  defeated  by  the  happening  of 
a  condition  which,  in  a  subsequent  letter  to  plaintiff,  defendant  dedaresi  it  was  under- 
stood between  them,  should  be,  but  through  error  had  not  been,  inserted  in  the  contract, 
aod  DO  reply  is  asked,  plaintiff's  fiailure  to  answer  does  not  admit  the  fact.     lb, 

19.  Under  a  legislative  act  a  liquidator  of  a  corporation,  whose  charter  had  been 
decreed  forfeited,  sold  its  assets  and  filed  hb  tableau,  which  a  creditor  and  stockholder 
opposed  because  the  act  was  unconstitutional  and  the  sale  invalid.  JSdd,  that,  as  he  had 
not  filed  his  petition,  exhibiting  it  only  previously  to  the  commissioner,  nor  ezvJCMned 
the  proceedings,  but  with  knowledge  of  them  had  stood  by,  until  important  rights  had 
been  acquired,  be  could  not  oppose  a  sale  by  which,  opposed  by  none  others  in  interesty 
he  showed  no  real  aggrievance  to  himself.  State  v*  Orleans  Nov.  Co.,  9  A.  40.  Con- 
stitution, II.  (c),  3),  A,  No.  14.  CospoBATiONS,  VL  (c),  No.  31.  Execution,  V. 
(d),  13),  No.  18.    SuBETTSHip,  IV.  No.  3. 

20.  Nor  would  it  maiter,  in  such  case,  that  the  opponent  forbade  the  sale,  saying 
he  wouki  oppose  it  in  a  voice  loud  enough  to  be  heard  by  those  present,  when  for 
angbt  that  appears  he  was  a  mere  intruder,  who  did  not  state  the  nature  of  his  objections 
or  his  quality  as  stockholder  or  creditor.     lb. 

21.  Where  plaintiff,  one  of  two  aoyaoent  proprietors  in  a  city,  erects  an  iron  column 
partly  on  his  own  front  and  partly  on  that  of  defendant,  the  other  proprietor,  at  the 
street  end  of  their  partition-wall,  defendant  cannot  substitute  a  granite  column,  if  by  so 
doiog  plaintiff's  building  would  be  materially  injured,  and  he  can  prove  that  his  column 
^vas  80  placed  under  drcnmstances  implying  defendant's  consent.  C.  G.  498,  853,  1810 
-11.  And  such  consent  may  be  shown  by  parol.  Ooden,  J.,  with  ooncurrence  of  YoOB- 
ai£S,  J.,  in  Ihmean  v.  Laboume^  9  A.  49.    Jkfra,  XIY.  (a),  1),  No.  6. 

22.  Whatever  title  in  law  or  equity  one  may  have,  which  his  creditors  could  subject 
to  the  payment  of  their  claims,  will  pass  by  a  conveyance  by  him,  as  agent,  as  completely 
«s  if  in  his  own  name.     Whitehead  v.  Chramer,  9  A.  216. 

23.  A  purchase  admits  the  vendor's  title  and  right  to  selL  Armorer  v.  Case,  9  A. 
242.    Petitory  and  Possbsbo&t  Actions,  IL  (c),  3),  No.  5. 

24.  So^  where  the  ancestor  becomes  a  joint  purchaser  with  another  whose  interest  he 
^rwards  buys,  the  heir,  sued  for  the  price  of  the  joint  interest,  cannot  plead  a  want  of 
tide  in  the  first  vendor,  tiiere  being  no  pretence  of  iraud  or  bad  -faith.  The  child  will 
not  be  heard,  when  he  proclaims  that  which  equity  and  good  conscience  forbade  the 
fsther  to  set  up  as  a  defence.    lb.    hnfra,  (h).  No.  5.     Succession,  V.  (c),  1),  No.  6. 

25.  Where  a  vendee  for  many  years  neither  claims  nor  takes  possession  of  the  prop* 
erty,  and  afler  the  vendor's  death  signs,  as  sworn  appraiser,  the  inventory  in  which  it  is 
described  as  the'latter's,  and  permits  it  to  be  sold  as  such,  neither  he  nor  his  legal  repre- 
sentatives can  cUiim  it     Oayoeo  v.  DeUxroderie,  9  A.  278. 
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26.  Where  an  obligation,  signed  by  two  persons  with  defendant,  is,  on  his  representa- 
tion that  he  is  a  member  of  a  partnership,  exchanged  for  another  signed  by  the  latter 
alone,  he  cannot,  in  an  action  bj  the  holder,  deny  that  he  is  a  partner.  Burbank  v. 
Ifacuy  9  A.  528. 

27.  Where  the  obscurity,  in  which  a  party  has  himself  involved  his  rights,  renders 
their  ascertainment  difficult,  they  will  not  be  recognized  as  existing  in  a  form  to  defeat 
the  rights  of  others  in  interest.  Rhine  v.  Logtoood^  10  A.  585.  Attachment,  VIII. 
No.  22. 

28.  A  wife  may  claim  property  on  which,  when  sold  by  her  husband,  she  has  re- 
nounced her  mortgage.     Beauchamp  v.  WhMngionj  10  A.  646. 

29.  Plaintiff  in  a  petitory  action  cannot  question  a  title  derived  from  one  whose  own- 
ership he  has  recognized  in  writing.     Webb  v.  Deesatij  1 1  A.  84. 

30.  Defendant,  after  receiving  money  under  an  insurance  effected  with  plaintiff  in  its 
corporate  capacity,  cannot,  in  an  action  for  its  restitution,  question  such  capacity.  Liv- 
erpool Ins,  Co,  V.  Huniy  11  A.  628.     Supra,  VIU.  No.  3. 

31.  Plaintiff  may  rectify  error  in  a  boundary,  where  it  is  not  shown  that  his  acquies- 
cence therein,  as  fixed  by  his  vendor,  was  given  in  presence  of,  or  that  he  ever  made 
relative  thereto  any  representations  to,  defendant,  before  the  latter's  subsequent  pa^ 
chase  of  contiguous  lands  from  the  same  vendor.     Lacour  v.  Wateon,  12  A.  214. 

32.  Defendant  in  execution  who,  making  no  opposition,  but  bidding  himself  at  the 
sale,  surrenders  the  entire  premises  as  sold  to  the  purchaser,  cannot  afterwards  attack  such 
sale  on  formal  grounds  obvious  to  him  at  its  date.  He  shall  not  thus  entice  others  into  a 
snare.     MuOen  v.  Folhin,  12  A.  838.     Execution,  V.  (d),  10),  No.  4. 

33.  A  party  who,  by  claiming  to  have  been  elected  to  an  office,  recognizes,  cannot 
contest,  the  constitutionality  or  sufficiency  of  the  law  under  which  the  election  has 
been  held.  Andrews  v.  Saudery  13  A.  301.  Elections  by  the  People,  IlL 
No.  27. 

34.  One  who,  though  holding  the  legal  title  to  slaves,  permits  them  to  be  treated  bj 
another  as  his  own,  to  be  mortgaged  and  surrendered  to  the  latter^s  creditors,  and  claims 
a  distributive  share  of  their  proceeds  under  the  syndic's  sale,  is  estopped  from  contest- 
ing the  purchaser's  title.  And  so,  too,  is  one  who,  having  acquiesced  in  the  proceedings^ 
claims  under  such  party's  conditional  promise  to  sell.     Knox  v.  Payne,  13  A.  361. 

35.  When  property  sold  by  plaintiff,  a  minor,  is  resold  by  the  purchaser,  who  and  his 
vendee,  each  in  his  act  of  purchase,  recognize  plaintiff's  title,  its  nullity,  in  an  action  to 
rescind  the  first  sale  for  minority,  can  be  alleged  by  neither.  Loyd^,  Moriesj  14 A 107. 
Petitory  and  Pobsebsort  Actions,  11.  (c),  3),  Nos.  2, 5. 

36.  The  regularity  of  the  sale  of  a  ferry  franchise,  or  of  its  advertisement,  cannot  be 
questioned  by  one  who  was  present  and  bid  against  the  purchaser,  against  whom  the 
former  is  equally  estopped  from  asserting  an  unexpired  lease  of  the  same  franchise. 
ChiapeUa  v.  Brown,  14  A.  189. 

37.  The  validity  of  a  public  land-sale,  at  which  an  agent  of  plaintiff  was  a  bidder,  can- 
not be  contested  by  the  latter,  because  his  previous  application  to  enter  the  land  had 
been  improperly  refused.  Nor  will  it  matter,  that  the  agent  testify  he  bid  for  himself 
and  not  his  principal,  it  appearing,  he  was  plaintiff's  agent  to  enter  and  locate  scrip  on 
the  land.  He  could  have  been  compelled,  if  adjudicatee,  to  make  title  to  plaintiff  irho 
must  be  considered  the  bidder.  HuUe  v.  Dorsey,  14  A.  302.  Mandate,  II.  (a),  Na 
32. 

38.  A  street  contractor  who,  without  objecting  to  deductions  by  the  surveyor  and 
comptroller,  accepts  in  payment  of  his  work  and  indorses  city  warrants,  cannot,  aiier 
thus  recognisting  that  nothing  more  was  due  than  the  amount  certified  in  the  warrants, 
claim  the  difference  between  them  and  the  contract  price  of  his  work.  King  v.  New  Or- 
leans, U  A.  3S9. 

See  Bills  and  Notes,  V.  (e),  No.  9 ;  XIII.  No.  31 ;  XVI.  No.  14.  Domicil, 
I.  No.  11.  Mandate,  I.  (a),  No.  15 ;  II.  (b)  ;  V.  (a)  ;  (d),  Nos.  10,  et  aL  Minors, 
III.  (a),  No.  6.  MoRTOAGE,  III.  (d),  Nos.  2,  3,  11.  Obligations,  III.  (b),  2). 
Offences  and  Quasi  Offences,  II.  (f),  Na  17.  Quasi  Contracts,  II.  Na 
4.  Sale,  VIII.  (a),  Na  6;  (d),  Na  20.  Shipping,  U.  Nos-  12,  15;  X.  (c),  5), 
Na  21.  Taxes,  III.  (c),  1),  Nos.  2,  4;  2).  Things,  I.  (a),  1),  Na  16 ;  2),  Nos.  3, 
et  oL 
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(g)  Admissions  by  Account  Rendered, 

1.  Where  an  account  by  an  agent  to  sell  goods,  showing  on  its  face  claims  outstanding 
io  the  principal's  favor,  is  accepted  by  the  latter,  he  cannot  sue  the  former  for  neglecting 
to  oollect  such  claims.     Ifion  v.  Gilfy^  6  M.  417. 

2.  An  account,  though  not  added  up,  and  giving  only  in  items  what  is  stated  as  a  gen- 
eral balance  in  the  petition  to  which  it  is  annexed,  is  admissible.  Finlaiy  v.  Kirkland,  9 
M.46d. 

3.  An  item,  omitted  in  an  account,  may  be  afterwards  recovered.  Pavie  v.  JSfoyrely  5 
K  S.  93. 

4.  Where  an  account,  which  one  is  not  bound  to  furnish,  is  relied  upon,  it  must  be 
taken  entire,  the  items  for,  as  well  as  those  against,  him.  Aliter,  where  he  is  bound  to 
fomish  it ;  he  must  then  prove  the  credits  he  claims ;  he  cannot  make  evidence  for  him- 
self.   5  N.  S.  270,  322 ;  1  L.  285 ;  8  R.  13.     Infra,  (i),  Nos.  9,  12. 

5.  Accounts  between  a  creditor  and  debtor,  subsequent  to  a  sale  by  the  latter,  are  ad- 
misaibie  against  his  vendee  for  the  creditor  to  show  how  payments,  prior  to  the  sale,  were 
intended  when  made  to  be  imputed.     Gardere  v.  Fisky  6  N.  S.  389. 

6.  One,  who  settles  an  account  charging  him  with  usurious  interest  and  showing  a 
balance  against  him,  cannot  some  years  afterwards  object ;  the  settlement  is  an  actual 
payment  of  the  interest.  MiUaudon  v.  Arnaudy  4  L.  544 ;  Poydras  v.  TurgeaUy  14  L. 
34. 

7.  Gross  errors  of  feet  or  mistakes  of  one's  legal  rights  may  be  corrected  in  an  ac- 
eoant,  though  approved  by  his  signature.  Zcufharie  v.  Blandin,  6  L.  204 ;  Succession 
ofKey^  6  A.  568. 

8.  Accounts,  rendered  in  the  course  of  business  and  approved,  may  still  be  corrected 
on  a  final  settlement;  but  the  burden  of  showing  error  is  on  him,  whose  acceptance  is 
primd  facie  evidence  of  their  correctness.  6  L.  711 ;  19  L.  185 ;  12  A.  20,  360 ;  14 
A  351. 

9.  A  receipt  by  heirs  for  a  balance  is  evidence,  that  an  account  was  rendered  and 
settled,  and  its  charges,  even  commissions,  allowed.  Decoux  v.  Pkmtevignes,  10  L. 
508. 

10.  Where  accounts  are  rendered  and  a  balance  paid  in  cash,  they  are  settled  and 
cannot  be  opened  to  inquire  into  the  correctness  of  charges  for  commissions  and  interest, 
as  ttsarioas,  when  the  effect  would  be  a  recovery  back  of  such  items.  Flower  v.  MiUaur 
don,  19  L.  185. 

11.  One,  who  approves  an  account  and  gives  his  note  for  a  balance,  may  still  contest 
its  correctness  with  the  creditor,  but  must  show  affirmatively  its  errors.  A  contrary 
doctrine  would  destroy  all  equitable  defences  on  notes  or  stated  accounts.  Ih. ;  Green 
V.  Glasscocky  9  R.  1 19  ;    Waters  v.  Briscoe^  1 1  A.  639. 

12.  An  agent  who,  after  settling  his  account  with  his  principal,  is  sued  by  the  latter 
for  money  fraudulently  retained,  cannot  claim  for  services  prior  to  the  settlement,  which 
he  does  not  show  to  be  erroneous ;  they  are  presumed  gratuitous.  Brovmson  v.  Fenwieh^ 
19  L.  431. 

13.  Acquiescence  in  an  account,  not  objected  to  within  a  reasonable  time  after  it  is 
rendered,  is  presumed,     ^law  v.  Oakey,  3  R.  362 ;  Starr  v.  2kicharie,  18  L.  517. 

14.  An  account,  proved  to  have  been  furnished  by  a  party,  though  not  in  his  hand^ 
writing,  is  admissible  against  him ;  but  he  may  rebut  it.  Donaldson  v.  Walker^  7  R. 
829. 

15.  Receipted  accounts  in  a  settlement  between  partners  are  admissible,  subject  to  the 
right  to  show  them  erroneous.     Green  v.  Glasscocky  9  R.  119. 

16.  Where  an  account  is  settled  and  a  balance  struck,  it  is  entire,  subject  to  proof  of 
error ;  and  the  debits  are  inadmissible  without  the  credits.     lb. 

17.  A  trader  or  merchant  is  not  bound  by  an  account  showing  a  balance  against  him, 
rendered  by  his  clerk,  without  evidence  of  other  authority  than  that  usually  given  to 
goch  an  agent,  who  can  no  more  bind  him  by  an  account  stated  than  by  a  note.  G.  C. 
2966  ;  Sfsars  y.  Turpin,  9  R.  293.  SuprOy  (d),  Nos.  8,  12.  MAin>ATE,  I.  (a).  No. 
12. 

18.  When  a  factor  proves  the  receipt  of  his  accounts  of  sales  of  crops  and  'advances 
and  purchases  for  his  principal  by  the  latter,  who  made  no  objections  and  admits  the 
receipt  of  the  purchases,  his  assent  to  the  account  is  presumed.  Ledoux  v.  Porches  12 
B.543. 
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19.  The  principal,  in  such  case,  saed  for  a  balance  due,  must  prove  that  the  crops 
sold  for  more,  or  the  articles  were  purchased  for  less,  than  the  account  shows.     lb, 

20.  An  account,  to  be  stated,  need  not  be  signed ;  its  examination  by  both  parties  and 
their  acceptance,  which  may  be  inferred  from  drcumstances,  will  suffice.  Fremnan  t. 
HoweU,  4  A.  196. 

21.  An  account  rendered,  unless  objected  to  within  a  reasonable  time,  is  one  stated 
from  its  presumed  approval  What  is  a  reasonable  time  depends  on  the  relations  of  the 
parties  and  the  usuai  course  of  their  business.    Ih. 

22.  Testimony  by  plaintiff's  attorney,  that  he  presented  the  account  to  defendant  who 
did  not  object  to  it,  but  stated  he  intended  to  keep  plaintiff  out  of  the  bill  as  long  as  he 
could,  does  not  prove  its  correctness.     Blanc  v.  Forgay^  5  A.  695. 

28.  The  balance  of  an  account  stated  and  approved  maybe  recovered  without  proving 
the  items  or  producing  the  notes,  etc,  of  which  it  is  composed.  Oake^  v.  Weil,  7  A 169. 
But  see  StanctU  v.  Gilmore,  6  A.  763. 

24.  A  planter  who,  in  settling  with  his  overseer,  does  not  reserve  the  value  of  a  slave, 
alleged  to  have  been  lost  by  the  latter^s  fiiult,  thereby  waives  the  claim.  If  he  alier^ 
wards  acquire  information,  inculpating  the  overseer  more  than  his  own  statements  before 
had  done,  he  must  show  it.  Ken^  v.  Hutcktman,  10  A.  494;  Kennedy  v.  Jfoioft,  Ih. 
619. 

25.  Where  defendant  has  approved  an  account  to  a  certain  date  but  not  snbsequentlj, 
and  a  witness  swears,  he  merely  presumes  defendant  got  copies  of  all  the  accounts  car- 
rent,  that  he  delivered  some  of  them  himself,  but  cannot  state  what  accounts  and  at  what 
time,  the  account,  subsequent  to  the  date  of  its  approval,  is  not  proved.  White  v.  WiSdn' 
son,  12  A.  359. 

26.  Where  an  agent  renders  an  imperfect  account,  he  will  be  charged  with  the  debits 
without  being  allowed  the  credits  unless  proved.     Sueceeeion  of  Orovsetj  12  A.  401. 

27.  Where  after  a  series  of  accounts,  of  which  each  succeeding  one  begins  with  the 
balance  of  that  preceding,  defendants,  sued  on  the  last,  plead  false  entries  and  over- 
charges and  call  for  a  specification  of  items,  they  may  investigate  the  whole  series  and 
cannot  be  limited  to  an  intermediate  account  showing  a  balance  in  their  favor.  Wrighi 
V.  HiU,  18  A  288.     Pleading,  VIII.  (b),  No.  14. 

28.  An  account,  kept  in  the  husband's  name  and  rendered  to  him  in  that  form,  will 
not  be  presumed  correct  as  against  the  wife,  because  she  did  not  object  to  it,  when  so 
rendered.     Powell  v.  Hopeon,  13  A.  626. 

29.  Where  a  credit  to  a  partner  on  partnership  books  is  changed  into  one  in  favor  of 
a  creditor  to  whom  an  account  with  such  credit  is  rendered,  a  partner,  without  whose 
privity  or  knowledge  such  change  was  made  and  account  rendered,  is  not  bound  thereby. 

Wade  V.  Newton,  14  A.  271. 

80.  One,  doing  work  under  a  contract,  is  concluded  by  the  first  bill  rendered,  items 
subsequently  added  to  which  he  cannot  recover  without  showing  error.  Nicholton  v. 
Pdanne,  14  A.  508. 

See  Attorney,  II.  (c),  No.  19.  Loan,  III.  (a),  Nos.  9,  10,  16;  (b),  1),  No.  16; 
2),  Nos.  27,  40,  «t  d^  Mandate,  V.  (b),  7)  ;  (d).  Patmbnt,  III.  Nos.  17, 22.  Pr«- 
scBiPTiON,  V.  (a).  No.  29 ;  VII.  No.  17.     Succession,  YIU.  (f ),  4),  No.  6. 

(h)  AdmiitioM  by  Third  Pereone  and  Persons  acting  In  Autre  Droit ;  I%ose  of  Portia 

as  against  Privies  ;  and  of  Becitals* 

1.  The  act,  under  which  a  party  claims,  is  evidence  against  him  not  only  as  to  its 
particular  object,  but  also  all  recitals  relating  thereto.  St.  Maxent  v.  Puche,  4  M.  199 ; 
Pilcher  v.  Prevntt,  10  A.  568.     Sale,  V.  (b).  No.  1. 

2.  Declarations  in  authentic  acts  bind  the  parties  and  may  be  used  against  them  bj 
third  persons.  Millaudon  v.  PoUce  Jury,  8  N.  S.  134.  Gbiminal  Law,  V.  (d),  2), 
No.  35. 

8.  Evidence  of  the  acts  or  acknowledgments  of  a  nominal  plaintiff  are  inadmissible 
against  his  co-plaintififs.     BisseB  v.  Erwin,  15  L.  94. 

4.  Recitals  are  no  evidence  against  one,  neither  a  party  nor  a  privy  to  the  deed. 
RandaU  v.  Batdc  of  La.,  17  L.  273 ;  Forbes  v.  Forbes,  11  A.  826 ;  Massey  v.  Haekett,  12 
A.  54.    Shipping,  X.  (b),  2),-No.  14. 

5.  One,  n6t  chaining  those  under  whom  he  claims  with  fraud,  is  bound  bj  their  ad- 
missions.    Leefe  v.  Walker,  18  L.  1.     Supra,  (f).  No.  24;  X.  (d).  No.  7. 
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6.  Receipts  of  a  third  person,  unless  connected  with  defendants,  are  inadmissible 
against  them.    Fariat  v.  De  lAzardi^  4  R.  407. 

7.  Admissions  in  a  treatj  between  the  government  and  an  Indian  tribe,  as  to  the 
limits  of  the  latter's  territory,  bind  the  former  and  its  grantees  ailer  the  treatj,  but  not 
thoee  with  previously  acquired  rights,  who  may  go  behind  it  and  show  it  to  be  void 
for  fraud.    Brooks  v.  Norris^  6  R.  175. 

8.  Title  to  community  property  which  the  surviving  partner,  as  natural  tutrix,  has, 
in  her  minor  child's  marriage  contract,  recognized  to  be  in  the  latter,  cannot,  when  the 
child  referring  to  the  marriage  contract  afterwards  mortgages  the  land  to  a  third  person, 
be  questioned  by  the  mother.  Frosien  v.  Legendre,  3  A.  400.  Supray  (f),  Nos.  6,  9. 
MORTOAOR,  VI.  (c),  3),  No.  2. 

9.  Even  the  mother*s  unintentional  error  as  to  quantity  will  not  protect  her ;  for, 
where  one  of  two  innocent  persons  must  suffer,  he,  who  by  occasioning  the  confidence 
lia^  created  the  loss,  shall  bear  it.     R, 

10.  Immaterial  recitals  in  contracts  do  not  conclude  the  party  making  them  in  a  con- 
test with  third  persons.  HiU  v.  Spangehberg,  4  A.  555  ;  JDavis  v.  Binion^  5  A.  248. 
kfra,  XV.  (d),  1),  No.  35.     Domicil,  I.  Nos.  11,  26. 

11.  Declarations  by  the  payee  of  a  note,  executed  by  a  married  woman  and  trans- 
ferred before  maturity,  that  he  had  taken  it  for  her  husband's  debt,  are  admissible  against 
the  indorsee.  Pilchir  v.  KetYj  7  A.  144.  [  Whether  9mh  evidence  made  fuR  proofs  the 
emi  considered  it  unnecesseay  to  determine^  as,  under  our  law,  plaintiff  was  hound  to 
$how  that  the  consideration  had  enured  to  the  wi/e*s  benefit.     Marriage,  VIII.  (d).] 

12.  Though  an  antichresis,  securing  a  prior  mortgage,  do  not  impair  the  latter,  yet,  as 
to  third  persons  disputing  the  creditor's  mortgage  rights,  he  is  estopped  by  an  improv- 
ident admission  in  the  recorded  antichresis,  that  those  rights  had  been  partly  extin- 
guished, though,  as  between  himself  and  the  debtor,  the  error  have  been  rectified  by 
their  account  current.    PickersgiU  v.  Brown,  7  A.  298. 

13.  When  the  validity  of  a  sheriff's  sale,  recited  as  the  basis  of  a  vendor's  title,  is 
formally  recognized  by  the  vendee,  the  latter  cannot  afterwards  set  up  irregularities  in 
such  sale  against  one  claiming  under  the  vendor.     Kellogg  v.  McMillan,  9  A.  225. 

14.  Admissions  by  one  in  his  individual,  do  not  affect  him  in  his  representative,  capac- 
ity. Thus,  plaintiff's  written  admission,  in  his  own  right,  of  a  final  settlement  for  every 
demand  with  defendant,  does  not  prove  payment  of  the  latter's  debt  to  a  succession  of 
which  pUiintiff  is  administrator,  when  the  instrument  is  not  connected  in  any  manner 
with  his  official  acts.    Jeter  v.  Sandall,  10  A.  237.    Jnfra,  XXV.  (c),  No.  22.     Pbr- 

60!f8. 

15.  A  recital  by  plaintiff,  in  an  act  of  sale  to  defendant,  of  her  title  as  acquired  in  her 
own  name  during  marriage,  is  a  mere  description,  binding  on  no  one  and  not  relieving 
her  from  establishing  her  separate  interest  when  speciaUy  denied.  Mock  v.  MehiUe,  10 
A.  784. 

16.  Where  various  vendees  of  adjoining  lots  discovering  that  the  plan,  by  which  they 
had  bought,  was  erroneous,  accept  in  writing  a  new  plan  for  their  location  and  declare 
the  old  one  null,  parties,  claiming  under  them,  cannot  set  up  the  first  plan  as  a  muniment 
of  title.    Massey  v.  HacheU^  12  A.  54. 

17.  And  where,  in  such  case,  plaintiff  and  those  through  whom  he  claims  have  for 
many  years  acquiesced  in  the  location  so  made  by  the  author  of  their  title,  and  in  sev- 
eral of  their  mesne  conveyances  and  in  judicial  proceedings  by  plaintiff  a  lot  claimed  by 
him  has  been  described  by  particular  bounds,  he  cannot,  for  clerical  error  in  such  de- 
Kriptbn,  oust  defendant,  who  has  always  been  in  possession,  fh>m.the  latter's  lot  held 
under  the  same  location.     Ib» 

18.  Plaintiff  cannot  set  up  title  to  slaves,  constituted  by  his  daughter  as  her  dowry  in 
>  marriage  contract,  which,  as  a  party  thereto,  he  has  signed.     Mourain  v.  Mourain,  12 

19.  A  vendor  recited  that  he  had  acquired  the  land  by  a  partition,  which,  however, 
when  produced  did  not  include  it,  nor  could  any  written  evidence  of  its  partition  be 
foond.  He  subsequently  ratified  the  sale  by  receiving  the  price,  and  describing  the  land 
fts  in  the  vendee's  possession.  Held,  that  sdHer  an  adverse  possession  of  more  than  half 
a  century  by  persons,  holding  under  the  original  vendee  in  good  faith,  the  recital 
mast  be  presumed  true  and  cannot  be  gainsaid  by  tiie  heirs  of  the  party  making  it 
Yowg  V.  Oowineg,  13  A«  193.    Succession,  V.  (c),  1),  No.  6. 
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(i)    Unity  of  AdmUdons  ;  and  their  General  Effect  when  VerbaL 

1.  A  party,  resorting  to  another's  admissions  out  of  his  presence,  must  take  the  whole 
or  none.  He  cannot  call  for  the  portions  favorable  to  his  case,  and  reject  the  rest  Pratt 
y.  Flower,  3  N.  S.  454 ;  Lewis  v.  Gibson,  9  B.  146  ;  Bean  v.  EvanSy  9  A.  163.  hfra, 
XIX.  (f ),  No.  19.     CRiMiNiiL  Law,  XIL  (e). 

2.  Confessions  must  be  taken  together ;  but  when  extra-judicial,  what  evidence  will 
rebut  them  depends  on  all  the  circumstances  of  the  case.  Quick  v.  JohnsoUf  6  N.  S. 
583. 

3.  Extra-judicial  admissions,  particularly  those  in  loose  conversations,  are  the  worst 
species  of  evidence  and  entitled  to  little  weight,  unless  it  be  impossible  to  procure  any 
other.  1  L.  285  ;  9  L.  562  ;  11  L.  139 ;  19  L.  547  ;  5  R.  330 ;  7  B.  112,  114 ;  8  A. 
307  ;  9  A.  494. 

4.  Evidence  of  the  loose  confessions  of  a  deceased  person  has  little  or  no  effect;  par 
ticularly  when  contrary  to  rights  shown  by  written  evidence,  or  when  other  evidence  can 
be  procured.     Pargoud  v.  Ambersan,  10  L.  355  ;  StanciU  v.  Gilmare,  6  A.  763. 

5.  A  party's  letter  cannot  be  used  to  prove  a  particular  fact,  and  the  rest,  thoagli  re- 
lating to  the  same  subject,  be  excluded ;  the  statements  must  be  taken  together.  Lapice 
V.  CUJlan,  17  L.  152 ;  Stanbrough  v.  GarreU,  1  B.  13. 

6.  Where,  though  payment  of  the  price  be  acknowledged  in  an  act  of  sale,  the  vendee 
at  the  same  time  gives  his  note  for  the  balance  of  an  account  including  the  price,  the 
admission,  not  being  of  any  higher  dignity  than  the  note,  is  not  conclusive  that  the  price 
has  been  paid.     Hermann  v.  Hootsell,  18  L.  419. 

7.  Admissions  by  one  deceased,  proved  by  a  witness  who  cannot  be  contradicted, 
much  less  convicted  of  perjury,  are  the  weakest  kind  of  evidence,  and  scarcely  worthy  of 
any  belief.  But,  if  supported  by  other  facts,  such  admissions  may  establish  a  claim. 
The  rule  is  general,  and  so  well  founded  in  reason  and  policy,  that  the  high  character  of 
a  particular  witness  can  form  no  exception  to  its  general  application.  2  B.  299 ;  7  R. 
Ill ;  6  A  113,  146  ;  8  A.  277 ;  10  A.  279  ;  14  A.  274.  Act  18  March,  1858,  §  2, 
No.  208. 

8.  Where,  in  an  action  for  work  done  for  the  deceased,  it  is  proved  to  have  been  per- 
formed, and  two  witnesses  swear  to  his  admission  of  the  debt  in  the  presence  of  his  wife 
and  a  magistrate  receiving  his  will,  either  of  whom  oould  contradict  the  statement  if 
false,  and  no  attempt  is  made  to  rebut  the  testimony,  the  claim  will  be  established. 
Succession  of  Fox,  2  B.  299. 

9.  A  merchant's  books  are  not  evidence  for  him ;  but,  if  introduced  by  the  other 
party,  they  must  be  taken  together  and  cannot  be  rejected  when  they  contain  facts 
against  the  party  calling  for  them.  C.  C.  2244 ;  C.  P.  140,  473 ;  Martinstein  v.  Ond- 
itars,  8  B.  8. 

10.  Where,  in  an  action  on  a  lost  note  against  the  maker's  succession,  the  only  evi- 
dence is  his  admission  two  years  prior  to  his  death,  he  being  solvent,  proved  by  his 
brother  and  relied  upon  to  repel  prescription,  defendant  will  have  judgment.  Ward 
v.  Valentine,  7  A.  184. 

11.  Verbal  admissions  of  indebtedness  by  a  deceased  woman,  who  knew  probably  bat 
little  of  her  affairs  confided  for  years  to  plaintiff  as  her  agent,  and  who  if  living  could 
have  pleaded  ignorance  of  their  true  condition  and  error,  will  have  very  little  weight, 
though  the  integrity  of  the  witnesses  be  undoubted.     Succession  of  Oroizetj  12  A  401. 

12.  Where  the  credit  side  of  accounts  current,  sued  on  by  plaintiffs  and  exact  tran- 
scripts from  their  oommercial  books,  is  offered  by  defendant,  it  is  the  same  as  if  he  had 
offered  the  books  themselves.  The  whole  must  be  taken  together  and  they  vriil  be  evi- 
dence of  all  they  contain.  C.  C.  2244.  Defendant,  however,  under  a  general  denial 
of  all  the  debits,  modified  by  a  special  denial  of  the  legality  of  the  charges  for  interest 
and  commissions,  may  show  the  incorrectness  of  particular  items  on  their  face  or  by 
proof.      White  v.  JoneSj  14  A.  681.     Supra,  (g),  No.  4. 

See  Jnfra,  (j),  2)  ;  XIII.  (c). 

(j)  Judicial  Admissions, 

1)  In  General. 

1.  Plaintiff's  allegations  in  a  suit,  though  discontinued,  are  admissible  against  him  in 
a  second  action  against  the  same  defendant.  Bore  v.  Quierry,  4  M.  545 ;  Barlow  v.  D^r 
puy,  1  N.  S.  442 ;  Hunter  v.  Smith,  5  N.  S.  178. 
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2.  One's  jadicial  allegations  are  the  highest  evidence  against  him,  and  cannot  be  re- 
pelled by  other  evidence.  Delacroix  v.  Prevost^  6  M.  280.  Appeal,  I.  (f ),  2),  No.  14. 
Bills  and  Notes,  XII.  (d),  No.  24. 

B.  An  application  to  be  released,  for  some  subsequent  act  of  plaintiff,  from  a  judg- 
ment, does  not  admit  its  obligatory  force.    Abat  v.  Holmes^  8  N.  8.  147. 

4.  Plaintiff's  withdrawal  from  court  of  money  deposited  by  defendant,  as  all  he  owes, 
does  not  admit  the  fact.     Forsyth  v.  Lacost,  2  L.  321. 

5.  A  party  cannot  argue  against  his  pleadings.  So,  plaintiff  cannot  contend  that  his 
action  of  rescission  is  an  implied  acceptance  of  a  retrocession  by  defendant.  A  contract 
cannot  be  rescinded,  if  there  be  a  retrocession.  Thus,  too,  in  an  action  against  levee 
commissioDers  for  damages  caused  by  their  construction  of  a  levee,  plaintiff  cannot  as- 
sume, that  they  never  ordered  the  levee  to  be  built  where  it  was.  Municipality  No, 
One  V.  Bamett,  13  L.  348 ;  Morrouyh  v.  Moss,  5  A.  602 ;  Dubose  v.  Levee  Commissian^ 
en,  II  A.  165.     Mabkiage,  XII.  No.  7. 

6.  A  sait  to  specifically  enforce  a  contract  does  not  bar  a  subsequent  one  for  its  re- 
sciffiion,  but  is,  by  our  law,  a  preliminary  step  to  be  taken.  C.  C.  1905-6 ;  N.  0,  Canal 
Co.  V.  Gopehndy  15  L.  75.    Obligations,  VII.  (a),  3). 

7.  A  judicial  admission  cannot  be  retracted  to  the  prejudice  of  the  adverse  party. 
Boatner  v.  Scottj  1  IL  546.     Pleading,  IX.  (c),  3),  Nos.  2,  7. 

8.  Any  consent  or  admission  in  the  progress  of  a  suit,  from  which  the  other  party  may 
derire  any  legal  right,  cannot  be  withdrawn  without  his  consent,  he  being  entitled  to  its 
foU  legal  effect.    I^ohn  v.  Marsh,  3  R.  48. 

9.  AHter,  where  such  consent  or  admission  confers  no  right,  as  where  experts  are  ap- 
pointed by  consent  to  ascertain  a  fact,  in  which  case  either  party  may  move  to  rescind 
the  order,  or  it  may  be  done  by  the  court  ex  officio.     lb, 

10.  Defendant,  in  whose  hands  various  creditors  of  plaintiff  have  seized  all  sums  due 
the  latter,  cannot,  after  denying  he  was  at  all  indebted,  escape  payment  of  interest  on  the 
ground  of  uncertainty  as  to  whom  he  should  pay.    JRiyhtor  v.  Siidell,  3  R.  375. 

11.  Plaintiff,  after  alleging  that  a  mortgage  was  intended  by  the  parties  thereto  to 
secure  an  illegal  preference,  cannot  aver  that  it  was  unknown  to,  or  unaccepted  by,  the 
mortgHgees.    Bill  v.  Barlow,  6  R.  142. 

12.  An  affidavit  of  facts  for  a  continuance  on  the  ground  of  a  witnesses  absence,  and 
the  other  party's  admission  that  the  witness  would  swear  to  them,  cannot,  if  the  continu- 
ance be  granted  on  other  grounds,  be  used  at  a  subsequent  term.  Driggs  v.  Morgan, 
10  R  liy. 

13.  Where  a  vendor,  who  has  received  an  indorsed  note  as  the  price,  enjoins  a  seizure 
of  the  property  by  the  vendee's  creditors,  alleging  its  retransfer  for  the  amount  of  the 
note,  he  canno^  though  his  injunction  be  dissolved  on  the  ground  that  the  retransfer  was 
simulated,  treat  it  as  other  than  genuine,  and  his  rights  on  the  note  will  be  extinguished. 
freeman  v.  Savage,  2  A.  269. 

U.  Plaintiff  is  not  bound  by  his  motion  to  tax. defendant  with  the  costs  of  a  survey 
afterwards  discovered  to  be  erroneous.     Bach  v.  Siidell,  2  A.  628. 

15.  A  tutor,  who  sues  on  notes  taken  at  a  probate  sale  for  minor's  property,  cannot 
question  the  judge's  authority  to  receive  such  notes.     Grayson  v.  Mayo,  2  A.  927. 

16.  A  probate  sale,  afler  the  vendee  had  disposed  of  the  property,  was  annulled  in  an 
action  in  which  be  claimed  title  and,  if  evicted,  a  recourse  in  warranty  against  the  suc- 
cession. Beld,  that,  wHen  afterwards  sued  by  the  administrator  for  the  property  or  its 
value,  he  cannot  allege  that  he  had  parted  with  it ;  and  that,  he  not  having  before  dis- 
claimed ownership  and  enabled  proper  parties  to  be  made,  the  action  was  well  brought. 
Aftioin  V.  Daindson,  3  A.  266. 

17.  Where  the  petition  claims  the  original  contract  price  of  materials  which  plaintiff 
Itts  been  permitted  to  furnish  afler  the  time  stipulated,  and,  in  a  supplemental  petition, 
he  claims  a  larger  amount  on  a  quantum  meruit,  the  first  amount  will  be  considered 
tliat  for  which  the  contract  as  extended  was  to  be  performed.  Lagrave  v.  Fowler,  4 
A  243. 

18.  A  judicial  admission,  solemnly  made,  cannot  be  denied.  Gridhy  v.  Conner,  4t  A. 
416;  Edsan  v.  Freret,  11  A.  710. 

19.  A  third  opponent,  whose  title  to  property  seized  in  execution  is  adjudged  simu- 
lated, cannot,  under  a  recorded  judgment  against  the  seized  debtor  purchased  pending 
bis  oppoaition,  afterwards  daim  a  jadicial  mortgage  on  the  property.  If  his  ownership 
vere  real,  his  mortgage  was  extinguished  by  confusion.     C.  C.  3374 ;  Id,  4  A.  416. 

20.  Slidbll,  J.,  with  concurrence  of  ISjjkq,  J.,  dissenting.     Though  the  owner  can- 
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not  be  mortgagee,  the  assertion  of  one  right  does  not  bar  the  subsequent  assertion  of  ihe 
other.  Defendant  in  a  petitory  action,  holding  a  recorded  judgment  against  plaintiff,  ia 
not,  when  evicted  on  an  issue  of  title,  estopped  hj  his  failure  to  set  up  the  mortgage  from 
enforcing  it  afterwards.     There  is  no  res  judicata  and  no  estoppel.     lb, 

21.  Defendant  cannot  invoke  the  presumption  of  a  dedication  to  public  use  from  long 
possession,  when  directly  inconsistent  with  his  pleadings.  Livaudais  v.  MunicipaUi^ 
No.  Twoy  5  A.  8. 

22.  A  party  cannot  deny  a  judicial  admission  solemnly  made,  nor  shift  his  position  at 
will  to  a  contradictory  one  in  relation  to  the  subject-matter  of  litigation  to  defeat  the  ac- 
tion of  the  law  upon  it.  Denton  v.  Erwin^  5  A.  18  ;  4  A.  416.  Attachment,  IX.  (a), 
No.  21. 

23.  An  executor's  account,  offered  in  evidence  by  his  surety  to  support  a  plea  of  pre- 
scription, the  latter  assumes  as  correct  and  cannot  afterwards  gainsay.  Verret  v.  Bekan^ 
ger,  6  A.  109. 

24.  Where,  in  probate  proceedings  provoked  by  himself,  a  party  signs  the  inventoiy 
whicii  declares,  that  certain  property  belonged  to  the  deceased  under  a  deed  annexed 
thereto  and  which  he  had  granted ;  and  the  deed  is  duly  registered,  and  he  appointed  uo- 
der-tutor  of  the  heir  whose  tutor  is  put  in  possession ;  this  is  a  judicial  confession  of  the 
minor's  title,  from  which  the  party  making  it  cannot  be  relieved  for  error  of  law.  C.  C. 
2264-66-70;    Wehgter  y.  Smithy  ^  A.7\^.     Ikventobt,  No.  13. 

25.  Plaintiff  having,  under  an  agreement  with  his  co-mortgagees,  bought  in  the  prop- 
erty for  the  benefit  of  all,  took  without  reserving  any  rights  a  rule  to  classify  their  claims, 
and,  representing  the  question  as  open  in  relation  to  a  creditor  in  all  respects  like  him- 
self, suffered  judgment  to  go  against  him  on  the  question  of  priority.  HM,  that  the  rule, 
though  not  technically  res  judicata,  estopped  plaintiff  afterwards  claiming  that  under 
the  agreement  the  right  of  priority  had  been  waived.     Shepherd  v.  PhillipSj  7  A.  458. 

26.  Defendant  who  alleges  that  the  execution  sales,  under  which  plaintiff  claims,  were 
made  with  the  consent  and  by  the  procurement  of  the  judgment  debtor,  cannot  urge  any 
informalities  therein  to  defeat  plaintiff's  title.  The  sales  must  be  considered  the  debtor's 
acts.     Lee  v.  Whitehead,  8  A.  81. 

27.  The  heir  who,  intervening  in  a  contest  between  legatees  as  to  the  validity  and 
legal  acceptance  of  a  bequest,  alleges  both,  but  prays  that,  if  it  be  otherwise  decreed,  the 
legacy  may  be  paid  to  him,  cannot  contest  its  validity  or  acceptance.  Girod  v.  Crots- 
man,  11  A.  497.     Infra,  4),  No.  7. 

28.  Parties  sui  juris  to  the  act  of  a  family  meeting,  however  informal,  are  bound,  as 
well  as  those  claiming  under  them,  by  their  declarations  and  recognition  therein  of  title 
in  another.     Lejeune  v.  Barrow,  11  A.  501. 

29.  A  corporation  which,  when  sued  for  property  illegally  taken  by  its  police  officers, 
by  its  answer  ratifies  their  acts,  cannot,  in  a  subsequent  action  of  damages  for  the  tres- 
pass, allege  that  such  officers  were  not  acting  within  the  scope  of  their  employment 
Wilde  V.  New  Orleans,  12  A.  15.    Corporations,  II.  (b).  No.  14* 

30.  Defendant,  after  admitting  plaintiff's  heirship  in  one  suit,  cannot  dispute  it  in 
another.     Reed  v.  Crocker,  12  A.  445. 

31.  Opponents  by  a  partition,  reciting  them  to  be  the  only  known  heirs,  authorized  the 
curator  to  settle  an  estate  extrarjudicially.  In  subsequent  proceedings  to  hold  him  lia- 
ble under  act  13  March,  1837,  No.  102,  he  having  denied  they  were  the  sole  heirs  was 
estopped,  it  was  urged,  from  saying  he  had  administered  under  the  direction  of  the  hors. 
Held;  this  is  a  perversion  of  the  doctrine  of  estoppel ;  they  rather  are  concluded  from 
denying  their  authorization  as  heirs  ;  and  he,  not  having  by  his  answer  illegalized  his 
former  acts,  is  not  amenable  for  the  benefit  of  parties  in  pari  delicto.  Succession  of 
Plunkett,  12  A.  558. 

32.  Where,  the  question  being  whether  A  were  a  partner  in  a  firm,  plaintiff  sostauiB 
by  proof  her  allegation  that  he  was  not  and  offers  him  as  a  disinterested  witness,  while 
defendant  alleges  he  was,  the  benefit  of  plaintiff's  allegation  will  bp  given  lo  defendant 
rather  than  that  of  defendant's  to  plaintiff.  Leverich  v.  Bossier,  12  A.  583.  Bills 
AND  Notes,  VI.  (a),  4),  No.  18. 

33.  Where  an  administrator,  whose  homologated  account  shows  a  balance  due  by  him, 
has  recognized  a  minor  child  of  A  as  sole  heir,  and  pending  the  mortuary  {Mnooeedings 
the  child  dies,  the  administrator,  who  alleges  he  had  settled  with  A  as  sole  heir,  cannot 
urge,  that  A  has  not  been  recognized  as  such  and  could  not  take  out  execation  for  the 
balance  adjudged  due  on  his  own  showing.     CapdeviMe  v.  Erwin,  19  A.  286. 

34.^  An  adminktratriz  is  not  concluded  by  an  inventory,  which,  while  embracing  an 
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amoDot  due  on  a  policy  as  part  of  the  assets,  copies  her  individual  title  thereto,  and  she 
may  be  presumed  to  have  relied  on  such  title  as  the  evidence  of  her  claim.  Succession 
of  Richardson^  14  A.  1. 

35.  Plaintiff,  after  obtaining  judgment  against  a  company  as  a  corporation,  cannot  deny 
its  corporate  capacity  in  a  subsequent  auction  against  the  stockholders.  Pochdu  y,  Kem- 
per, 14  A.  308.     Corporations,  VI.  (c),  No.  31. 

See  iSt^ro,  VI.  No.  2.  Infra,  XIII.  (b),  Nos.  6,  28.  Bills  and  Notes,  IV.  (b), 
Na  13.  Courts,  II.  (d),  3),  No.  1 6.  Injunction,  VII.  No.  6.  Judgment,  V.  (a) ;  X. 
XV.  (d).  No.  14.  Pleading,  V.  (b),  4) ;  5) ;  VI.  (c),  3),  No.  2.  Parent  and 
Child,  IL  No.  33.    Sequestration,  II.  (a),  No.  27. 

2)  TheLr  Entirely ;  and  Sufficiency  to  Rdievefrcm  Other  Proof, 

1.  Admissions  in  an  answer  must  be  taken  together.  1  N.  S.  415,  533 ;  8  L.  423; 
11  A.  380;  Buchanan,  J.,  dissenting,  Jb.  514. 

2.  The  rule,  that  admissions  cannotibe  divided,  does  not  apply  to  those  in  the  pleadings 
bat  only  to  answers  to  interrogatories,  C.  P.  356,  or  judicial  confessions  under  C.  C.  2270. 
IHggs  V.  Parish^  18  L.  6 ;  Small  v.  Zacharie,  4  R.  144;  Powell  v.  Graves,  14  A.  860. 
hfra,  XVIU.  (d),  7),  No.  1.     Public  Lands,  m.  (c),  3),  b,  §  1,  No.  20. 

3.  Thus,  where  the  debt  is  acknowledged,  but  a  tender  alleged,  .plaintiff  need  not  prove 
his  claim  ;  but,  as  a  matter  of  defence,  the  tender  must  be  established  like  any  other  fact 
extbguishing  the  obligation.  So,  where  the  answer,  though  offered  in  evidence  by  plain- 
tiff, admits  the  execution  of  the  contract  but  alleges  its  nullity  for  fraud  and  error, 
jadgment  will  go  against  defendant  unless  he  prove  the  matters  pleaded  in  avoidance. 

4.  One  alk>wed  by  judgment  in  his  absence  by  consent  of  other  parties  a  dividend  on 
his  claim,  of  which  there  was  no  evidence,  out  of  funds  for  distribution,  cannot  require  an 
amendment  for  the  whole  claim,  on  the  ground  that  by  allowing  the  dividend  its  amount 
was  recognized.  He  cannot  divide  a  consent  made  in  a  spirit  of  compromise  to  facilitate 
the  distribution  of  the  fund.     Fretz  v.  Carlile,  4  A.  561. 

5.  Defendant's  answer  cannot  be  divided  against  him.  C.  C.  2270.  Thus,  if  in  a 
redhibitory  action  he  admit  that  the  slave  was  addicted  to  running  away,  but  declare 
that  plaintiff  knew  the  defect,  and  plaintiff  go  to  trial  relying  on  the  admission,  defendant 
will  have  judgment.     Hough  v.  Vickers,  6  A.  724. 

6.  An  admission  of  the  rendition  of  services  is  not  an  admission  of  their  value,  as 
pleaded  by  the  opposite  party.     StiUman  v.  Waterman,  7  A.  656. 

7.  An  admission,  that  a  witness  if  present  would  swear  he  was  appointed  administra^ 
tor  at  a  certain  date,  is  not  sufficient  proof  that  he  was  duly  qualified  and  acting  as  such 
one  or  two  months  afterwards.     Simon  v.  Reynaud,  10  A.  506.    But  see  Supra,  III.  (f ). 

8.  The  plea  of  payment  admits  the  debt  once  existed ;  but  defendant's  averment  that 
he  has  paid  all  he  owed,  coupled  with  a  denial  of  further  indebtedness  and  specifying 
the  amount  thus  paid,  though  it  be  an  admission  pro  tanto,  does  not  recognize  the  whole 
of  plaintiff's  demand.  JRobinson  v.  Landrum,  10  A.  539.  Pleading,  V.  (b),  4), 
No.  6. 

9.  So,  where  in  an  action  for  work  defendant,  after  the  general  denial,  admits  that 
plaintiff  bad  done  work  for  him,  but  alleges  that  he  had  paid  for  and  specifies  it, 
this  is  not  a  recognition  that  plaintiff's  claim,  as  set  forth,  once  existed ;  and  the  jury 
ought  not  to  be  instructed,  ^  that  the  plea  of  payment  waives  the  general  issue  and 
admits  the  debt,-  throwing  on  defendant  the  burden  of  proving  payment."  Under  the 
drcamstances,  such  a  charge  is  calculated  to  mislead.     Ih. 

10.  Pleas  by  way  of  confession  and  avoidance  relieve  plaintiff  from  preliminary  proof 
of  his  demand.  But  a  consistent  answer,  which  does  not  admit  that  any  cause  of  action 
ever  existed,  will  not  so  relieve  him.  Barry  y.  Kimball,  10  A.  787 ;  JRohrhacker  t. 
SckOUnff,  12  A.  17. 

11.'  Thna;  plaintiff  charged  defendants  with  the  tort  and  penal  offence  of  carrying  off 
his  slave  on  a  steamboat  without  his  permission.  Defendants  answered  that  they  had 
never  committed  any  tort,  because  they  hired  the  slave  on  board  their  boat  with  plaintiff's 
permission.  Held;  plaintiff  must  prove  aliunde  that  the  slave  was  found  on  defendants' 
steamer,  to  make  out  a  primd  facie  case.     Id.  10  A.  787. 

12.  In  an  action  for  money  loaned,  an  answer  that  the  money  was  given,  partly 
for  a  debt  and  partly  as  a  remunerative  donation,  is  not  an  admission  on  which  defendant 
can  be  made  liable^  and  plaintiff  must  establish  the  loan.  Bohrhaeker  v.  Schilling^  12 
A.  17. 
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3)  Admiuions  by  Attorneys  of  Record, 

1.  An  admission  bj  the  attorney  of  plaintiff,  to  whom  interrogatories  are  propounded, 
of  the  fact  sought  to  be  established,  made  to  gain  time,  cannot  be  recalled,  and  may  be 
used  by  any  one  of  the  defendants  who  afterwards  obtains  judgment  against  plaintiff  in 
another  suit.     Shipman  v.  Baynes^  1 5  L.  363. 

2.  A  corporation  may  be  bound,  as  well  as  an  individual,  by  the  admissions  of  its  attor- 
ney whose  want  of  authority  is  not  shown  ;  such  admissions,  if  made  in  gross  error  or 
fraud,  would  be  void ;  but  there  must  be  some  stronger  proof  of  this  than  Uie  mere  ikct, 
that  they  are  prejudicial  to  the  corporation.  Gabland,  J.,  in  Municipality  No,  Two  v. 
Orleans  Cotttm  Press,  18  L.  246. 

3.  Martin,  J.,  dissenting.  Admissions  by  private  litigants  bind  their  rights  and 
alienate  them,  unless  made  in  error ;  but  admissions  by  parties,  who  have  not  the  power 
of  alienation,  have  not  the  same  effect.     Ih,  275.     Corporations,  II.  (b),  Nos.  4, 8. 

4.  A  corporation  will  not  be  held  to  the  erroneous  allegations  of  its  agents  in  pleading, 
where  the  tax-payers  are  the  parties  to  be  affected.  4  A.  180, 352 ;  1  A.  215 ;  3  A  230. 
Appeal,  IX.  (c),  No.  12. 

5.  If  courts  be  authorized  in  certain  cases  to  relieve  municipal  corporations  from  their 
counsel's  bad  pleading  or  ill-advised  admissions,  the  necessity  for  such  interference  must 
be  apparent.     Livaudais  v.  Municipality  No,  Two^  5  A.  8. 

6.  Counsel's  formal  admission  of  record  must  have  full  effect  If  made  fraudulendj, 
and  possibly  if  in  error  induced  by  the  opposing  party,  it  might  be  set  aside  on  rule. 
But  the  counsel  cannot  lessen  its  effect  by  his  own  testimony,  that  he  made  it  without 
authority  and  on  the  faith  of  a  witness,  who,  as  appeared  from  his  affidavit  afterwards 
produced,  had  not  testified  to  quite  so  much  as  was  covered  by  the  admissifw.  Perkins 
V.  Douglass,  11  A.  471. 

See  Absentees,  III.  No.  2.  Attorney,  II.  (a). 

4)  AdmMons  as  to  Third  Persons;  Of  Joint  Parties ;  Parties  tu  against  Primes;  and  Parties  ading  In 

Autre  Droit. 

1.  A  petition  by  the  wife  authorized  by  her  husband  to  the  probate  court,  accepting 
her  son's  succession,  is  evidence  to  repel  her  plea  of  coverture,  when  sued  as  his  heir. 
Fhwer  v.  C  Connor,  8  N.  S.  555. 

2.  A  judicial  purchaser  cannot  repudiate  the  title  he  gives ;  and  his  averment  in  a 
petition,  that  the  proceedings  under  which  the  title  was  acquired  were  null,  cannot  avail 
third  persons ;  particularly  when  the  ultimate  object  of  such  petition  was  to  strengthen  the 
title.     Poultney  v.  Cecil,  8  L.  423. 

3.  Plaintiff's  joint  petition  with  defendant  claiming  land,  and  their  joint  answer  to  a 
suit  against  them  for  it,  are  admissible  in  a  subsequent  action  of  partition  between  them 
to  show  their  respective  rights.     Michel  v.  Davis,  12  L.  152. 

4.  Another  suit  by  a  different  plaintiff,  but  to  which  defendant  was  a  party,  is  admis- 
sible to  show  by  the  latter's  acts  and  declarations  his  construction  of  an  instrument,  the 
meaning  of  which  is  uncertain ;  they  are  not,  however,  conclusive  of  his  rights,  but  to  be 
regarded  simply  as  other  declarations.      WeUs  v.  Compton,  3  R.  171. 

5.  The  ancestor's  judicial  admission  is  as  binding  on  his  heirs  as  himself.  BoaiMr  v. 
Scott^  1  R.  546.     Succession,  V.  (c),  1),  No.  6.     Pleading,  IX.  (c),  3),  Na  7. 

6.  A  party's  deposition  in  a  suit  by  him  as  syndic  is  admissible  in  a  suit  against  him, 
IS  such  and  individually.  Its  force  against  those  he  represents  relates  more  to  its  effect 
than  its  admissibility.     Clossman  v.  Barhancey,  7  R.  438. 

7.  The  instituted  heir  who,  when  sued  with  the  legatees  by  the  legal  heir  to  have  the 
legacies  annulled,  answers  that  the  will  is  valid  and  prays  it  may  be  maintained  in  all 
its  parts,  does  not  thereby  admit  the  validity  of  the  legacies.  Prevost  v.  Marid,  10  R. 
512.     *^Mpra,  1).  No.  27. 

8.  Plaintiff  suing  in  his  own  right  is  estopped  by  allegations,  inconsistent  with  his 
claims,  in  a  petition  signed  by  him  the  same  day  as  attorney  of  another.  Farrar  v.  Stacy, 
2  A.  210;  Tayhr  v.  Normandy  12  R.  241.  Appeal,  IV.  (c),  No.  28.  Judgment, 
XV.  (c),  3),  No.  25.     Marriage,  XIV.  (c),  1),  No.  12. 

9.  The  answer  of  defendant  in  a  petitory  action,  disclaiming  title  and  calling  in  a  war- 
rantor, is  not  evidence  for  the  latter  of  possession  against  plaintiff;  the  warrantor^  relying 
on  possession,  must  show  it  affirmatively.     Tulane  v.  Levinson,  2  A.  787. 

10.  Parties  holding  under  plaintiff,  in  whom  the  title  has  been  decreed  on  defendant's 
admission,  need  not  inquire  into  its  truth ;  it  suffices  for  them  in  a  contest  with  defend- 
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ant's  heirs  that  there  be  a  jadgment  on  the  admission  of  record.     Hughey  y.  BarroWj  4 
A.  249.     Supra,  (f),  No.  9.     Mortgage,  III.  (d),  No.  2. 

11.  The  pleadings  and  acts  of  parties  in  judicial  proceedings  are  admissible  in  actions 
with  third  persons,  to  show  their  intentions.  The  oral  testimony  in  such  proceedings, 
when  not  specially  offered  in  the  lower  court,  cannot  be  considered ;  but  the  documen- 
tary evidence  signed  by  the  parties  will  be.  Erwin  v.  Bank  of  Kentucky^  5  A.  4.  Infra^ 
XXII.  (a),  No.  4. 

12.  Joint  litigants  are  bound  by  their  joint  pleadings.  Succession  of  HiMgsherg^  5  A. 
118.    Succession,  yilL  (g),  No.  5. 

13.  An  error  of  fact  in  alleging  domicil  may  be  revoked  even  in  a  suit  between  the 
same  parties,  C.  C.  2270 ;  and  can  have  but  little  weight  in  a  controversy  with  third 
persons.     Afcdlardv.  Carpenter,  6  A.  397. 

14.  A  party's  answers  to  interrogatories  in  another  suit  with  other  parties  are  evidence 
against  him  like  any  other  admissions ;  nor  can  he  object,  that  he  has  had  no  opportunity 
to  make  explanations  pertinent  to  the  new  controversy,  nor  be  allowed  to  qualify  or  ex- 
plain such  admissions,  which,  however,  are  to  be  taken  together  and  with  proper  refer- 
ence to  the  circumstances  under  which  they  were  made.  ITood  v.  Chambliss,  7  A.  106. 
h/ra,  XVIII.  (d),  7),  No.  1 2. 

15.  Community  property  was  sold  on  a  credit ;  the  wife  died ;  and  the  husband,  as  her 
executor,  made  an  inventory  which  was  opposed  by  all  her  heirs  but  plaintiff,  because 
not  including  the  property.  Plaintiff,  at  the  executor's  request,  had  appointed  the  lat^ 
ter's  counsel  her  agent,  and  he,  as  such,  instructed  that  she  would  not  permit  her  interests 
to  come  in  conflict  with  the  executor's,  approved  the  inventory  which  was  homologated. 
Afterwards  the  property,  the  price  not  being  paid,  was  retroceded  to  the  husband  who 
sold  it  to  defendant.  Jleld;  plaintiff  is  not  estopped  from  claiming  against  defendant. 
Ogden,  J.,  with  concurrence  of  Buchanan,  J.,  dissenting  in  Augusta  Ins.  Co,  v.  Pack- 
iDood^  9  A.  75. 

16.  A  universal  legatee's  judicial  admissions  in  no  wise  affect  his  rights  under  a  par- 
ticular legacy.     Simonds  v.  Byrne,  9  A.  93. 

17.  Judicial  admissions  are  no  evidence  against  third  persons,  not  claiming  under  the 
parties.     Massey  v.  HackHt,  12  A.  54. 

18.  Defendant  to  whom  alone  land  had  been  adjudicated,  in  an  action  against  the 
vendor  to  clear  it  of  an  incumbrance,  produced  the  profit  of  a  sale  by  the  vendor  ''  to 
plaintiff  and  defendant,  the  former  being  represented  by  the  latter,"  but  it  was  not  dated 
nor  signed.  This  suit  and  profit  plaintiff,  to  prove  that  the  purchase  was  for  their  joint 
account,  offered  against  defendant  who,  it  was  held,  had  not  thereby  judicially  admitted 
plaintiflf's  joint  interest.     Bieiss  v.  Oronan,  12  A.  213. 

19.  The  profit,  unaided  by  parol  which  is  inadmissible,  proves  nothing ;  before  the 
adjudication  to  defendant,  there  might  have  been  negotiations  between  him  and  plaintiff 
which  were  abandoned.  Nor  is  defendant  concluded,  as  he  would  be,  had  he  produced 
the  prqfet  in  a  suit  to  which  plaintiff  was  a  party,  or  in  which  their  respective  interests 
were  at  issue.     lb. 

20.  The  heirs  of  an  executrix,  who  has  had  land  inventoried  and  sold  as  her  testator's, 
cannot  dispute  the  latter's  title.     Mardis  v.  Mardis,  13  A.  236. 

21.  An  applicant  for  administration  is  not  estopped  by  a  general  allegation  that  there 
is  considerable  property  of  the  estate,  consisting  of  slaves,  etc.,  except  so  &r  as  it  clearly 
embraces  property  it  was  designed  to  specify ;  it  does  not  bind  him  to  admit  title  to  what- 
ever may  afterwards  be  inventoried.     Martin  v.  Dolcr,  13  A.  369. 

22.  Axk  administrator  who,  as  such,  has  never  had  possession  of  slaves  inventoried  as 
property  of  the  succession,  may,  on  subsequently  acquiring  their  title  in  his  own  right, 
show  tluU  he  signed  the  inventory  in  error  of  fact.  Nonfatetur,  qui  errat,  nisi  jus  igno- 
raviL     D.  42  L.  2  Tit.  2  1;  C.  C.  2270  ;  lb. 

23.  A  trustee  ought  not  to  be  concluded  by  judicial  allegations  he  deems  it  the 
intereat  of  his  trust  to  make.  He  should  not  be  forced  to  weigh  his  words,  lest  they 
some  day  be  used  against  him  individually,  but  be  considered  rather  the  organ  of  the 
trust  estate,  speaking  in  its  behalf,  and  not  binding  himself  personally,     lb.     Persons. 

24.  So,  an  administrator  who,  in  a  petitory  action  for  slaves  as  property  of  the  suo- 
cession,  sequesters  them  under  an  affidavit  silent  as  to  title,  may  claim  them  in  his  own 
right  by  a  title  subsequently  acquired,     lb. 

See  Suj^a,  (h) ;  V.  (a),  No.  7.    Pleading,  L  (c),  1),  a,  No.  2 ;  VII.  No.  11. 
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XIII.  Of  the  Suppicienct  op  Evidence. 

(a)  In  GeneraL 

1.  To  recover,  one  mast  make  his  claim  certain ;  to  make  it  onlj  probable  is  not 
enough.  8  M.  14;  10  M.419  ;  14  L. 455;  19  L.  198;  2  R.  27  ;  12  R.  471 ;  6  A.  28, 
SO  ;  8  A.  25  ;  10  A.  310  ;  12  A.  12 ;  13  A.  105.  Appeal,  IX.  (b),  No.  30.  Judg- 
MEXT,  VIII.     Sale,  III.  (d),  6),  a,  No.  2  ;  VI.  (b).  No.  15. 

2.  That  which  is  not  proved  to  exist,  in  contemplation  of  law  has  no  existence.  Quod 
non  apparel,  nan  est.  11  M.  719  ;  1  N.  S.  303  ;  7  N.  S.  619  ;  11  L.  17  ;  12  L.  80;  7 
R.  449  ;  4  A.  573 ;  2  M.  181 ;  5  M.  856. 

3.  Plaintiff  must  prove  his  allegations  or  he  cannot  recover.  Adore  non  probank^ 
ahsohitur  reus.  12  M.  709  ;  12  L.  290  ;  8  R.  101 ;  2  A.  383 ;  5  A.  37  ;  16  L.  313; 
18  L.  425 ;  12  R.  518 ;  5  A.  264.     Supra,  VIII.  No.  17.     Judgment,  IX.     Pbti- 

TORT  AND    POSSESSORT  ACTIONS,  II.  (c). 

4.  It  is  no  objection  to  evidence,  that  it  does  not  per  se  prove  the  whole  case  or  make 
out  a  distinct  fact  completely.  It  suffices,  that  it  aid  in  arriving  ccHrectly  at  either. 
Guidry  v.  Grivot,  2  N.  S.  13 ;  Hawkins  v.  Vanmdde,  6  N.  S.  149 ;  Bed&nde  v.  Le 
Brerei,  5  L.  96.     Supra,  III.  (a).  No.  6. 

5.  One  part3r*8  neglect  to  prove  what  is  essential  to  his  recovery  is  not  cured  by  the 
other^s  evidence,  which  leaves  the  &cts  doubtful.  Oamell  v.  Hope  Bis.  Co.,  3  N.  S. 
228. 

6.  If  plaintiff's  evidence  be  inconsistent  with  his  pleadings,  he  cannot  recover ;  but  if 
its  truth  be  impeached  by  defendant,  the  case  will  be  examined  on  its  whole  merits. 
Hoffman  v.  Clapier,  4  L.  73. 

7.  Custom,  relied  on,  must  be  proved ;  the  jury's  private  knowledge  of  it  does  not 
authorize  a  verdict.     Senac  v.  Pritchard,  4  L.  160  ;  Tyson  v.  Laidkna,  18  L.  382. 

8.  Without  legal  proof  of  a  contract,  it  cannot  be  enforced  nor  damages  recovered  for 
its  non-performance.  4  L.  377  ;  5  L.  460  ;  10  R.  473 ;  4  A.  108,  229,  525.  Infn, 
XIV.  (a),  2),  No.  4. 

9.  Where  a  register  of  baptism  shows  the  christening  of  one  ABC,  and  a  register 
of  burials  the  interment  of  one  B  C,  whose  death  is  admitted,  their  identity  which  it  is 
important  to  establish,  if  not  questioned  below,  will  be  considered  as  proved.  Ce^s  v. 
Orial,  6  L.  406. 

10.  Plaintiff  who,  in  an  action  for  work  done,  neither  proves  that  it  was  beneficial  to 
defendant,  nor  that  there  was  a  contract  as  alleged,  must  be  nonsuited.  'Dtiffjf  ▼•  Bjfrne, 
9  L.  212. 

11.  A  purchase  by  the  son  of  the  insured  is  insufficient  of  itself  to  prove  that  it  was 
for  the  father's  account.     Vaughan  v.  Western  Ins.  Co.,  19  L..276. 

12.  Plaintiff's  title  to  real  property,  when,  merely  incidental,  it  appears  to  hare  been 
conceded  throughout  the  proceedings  and  is  positively  established  by  a  witness's  answer 
to  a  question  by  defendant,  is  sufficiently  proved.    Zedoux  v.  Cooper,  2  A.  586. 

13.  Proof  by  a  mail  contractor  that  he  had  been  fined  for  deUnquency  by  the  post- 
office  department,  it  having  the  right  to  remit  the  fines,  will  not  authorize  a  judgiDeot 
for  their  amount  against  a  sub-contractor,  through  whose  fault  they  were  incnrred.  Bi- 
ley  V.  Hart,  3  A.  184. 

14.  A  note  of  the  same  date  and  amount  as  one  mentioned  in  a  sale  is  suflicieDUj 
identified  as  its  consideration,  unless  it  be  shown  another  was  given.  Bryan  v.  Dubois, 
5  A.  17.     MORTGAGB,  III.  (b).  No.  9. 

15.  Where  the  maker,  sued  by  the  payees  a  commercial  firm,  specially  denies  that 
die  firm  is  composed  of  the  parties  alleged,  they  will  have  judgment  without  proving  of 
whom  the  firm  is  composed.  Mc  Outcheon  v.  Davis,  8  A.  486 ;  Magee  v.  Dwdnxr,  10  L. 
550.     Bills  and  Notes,  IV.  (d),  3) ;  XII.  (e),  1),  No.  4. 

16.  Where  defendant  claims  the  right  to  build  locks  on  a  bayou  and  collect  tolls  under 
authority  of  a  corporation,  which,  when  cited  in  warranty,  does  not  repudiate  and,  from 
the  circumstances  it  must  be  presumed,  consented  to  his  acts,  the  want  of  such  authoi^ 
ity,  or  the  meagreness  of  its  proof,  cannot  be  urged  by  plaintiff  who  partly  induced  him 
to  engage  in  the  enterprise.    Boykin  v.  Shaffer,  13  A.  129. 

17.  Where  an  estate,  of  which  defendants  are  heirs  and  plaintiff  in  part  usufructuary, 
is  estimated  by  the  court  at  a  particular  sum,  subject  to  a  deduction  for  improvements 
to  which,  paid  for  out  of  the  revenues,  plaintiff  has  contributed  labor,  defendants,  claim- 
ing the  deduction,  must  prove  the  value  of  the  improvements  with  certainty  :  the  court 
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win  not  make  even  a  proximate  estimate.     Gowner  v.  C<yivMT^  13  A.  157.    Mabsiage, 
Xin.  (e),  4),  E,  No.  31. 

18.  When  no  witness  estimates  the  valae  of  the  work  sued  for  at  less  than  a  certain 
8um,  that  sum,  though  large  for  such  kind  of  work,  must  be  allowed  by  the  court,  which 
cannot  arbitrarily  take  any  smaller  amount  and  disregard  the  testimony.  Surgi  y.  Roie- 
ftW,  14  A.  263. 

19.  FcT  the  qwdity  of  evidence j  which  must  sometimes  be  by  authentic  act  or  other 
sdtmn  instrument ;  at  others,  written,  whether  in  notarial  form  or  sous  seign  priv<^ ; 
and  yet  in  others,  either  written  or  parol,  see  Infra,  XIV.  Arbitration,  I.  No.  6  ; 
II.  Na  22.  Citation,  III.  No.  12.  Corporations,  I.  No.  12 ;  IV.  (b),  1).  Attor- 
MET,  II.  (c),  No.  31.  Criminal  Law,  XIII.  (c).  No.  5.  Donations,  V.  (b).  Lease, 
I.  (a),  No.  1.  Marriage,  I.  (a).  Mortgage,  III.  (b),  No.  6.  Pledge,  I.  (a),  2). 
Prescription,  IV.  (d),  2),  No.  7.     Sale,  I.  (e).    Suretyship,  I.  (c),  No.  35. 

See  Attachment,  VIII.  Nos.  5,  11,  et  al  Criminal  Law,  IX.  (a),  No.  6 ;  (b). 
iHJUHcnoN,  II.  (b),  2),  No.  31.  Mandate,  V.  (b),  7),  No.  38.  Suretyship,  I.  (c), 
No.l. 

(b)  Number  of  Witnesses ;  and  Obligations  over  Five  Hundred  Dollars  in  Amount 

1.  By  the  Spanish  law,  in  no  case  does  one  witness  make  full  proof  of  any  fact  or 
contract;  its  maxim  is,  testis  unus,  testis  nuUus,     Cavelier  v.  Collins,  3  M.  190. 

2.  One  witness  may  prove  a  renunciation  of  the  community  by  notarial  act,  which  he 
swears  has  been  destroyed  by  fire.     Ferry  v.  Le  Gras,  5  M.  393. 

3.  Art.  244,  p.  310  O.  C.  (C.  C.  2257,)  applies  only  to  the  proof  of  contracts,     lb. 

4.  One  witness  may  prove  the  husband's  receipt  of  his  wife's  paraphernal  funds, 
though  more  than  five  hundred  dollars.     PanneU  v.  Goe,  1  N.  S.  614. 

5.  The  corroborating  circumstances  must  appear  aliunde  and  not  from  the  witness's 
testimony.     8  N.  S.  458  ;  3  L.  214;  2  R.  304  ;  7  A.  54. 

6.  In  all  contracts,  even  mercantile,  and  in  all  claims  above  ^vq  hundred  dollars,  one 
witness  without  corroborating  circumstances  is  insufficient.  5  L.  268  ;  16  L.  532;  19 
L  263;  10  R.  371 ;  6  A.  763;  12  A.  208. 

7.  A  judgment  by  default  is  a  sufficient  circumstance  to  corroborate  a  single  witness. 
So,  proof  by  a  single  witness  of  an  admission  more  than  ^ve  years  after  maturity  of  it 
note,  that  it  was  unpaid,  will  with  a  default,  there  being  no  answer,  defeat  prescription 
pleaded  on  appeal.  Lopez  v.  Bergel,  7  L.  181 ;  Leeds  v.  Debuys,  4  B.  257.  Slidell, 
C  J.,  with  concurrence  of  Spofpord,  J.,  dissenting  in  Harrison  v.  Mc  Cowley,  10  A. 
270. 

8.  In  a  redhibitory  action  to  rescind  a  notarial  sale,  though  for  more  than  five  hun- 
dred dollars,  one  witness  may  prove  the  redhibitory  defects.  Art.  2257  C.  C.  is  inap- 
plicable to  such  a  case.     Armor  v.  Huie,  14  L.  346. 

9.  Art.  2257  C.  C.  relates  exclusively  to  unwritten  contracts.     1 7  L.  342. 

10.  Proof  by  one  witness  of  the  parol  admission  of  a  contract  in  another  state  than 
that  of  the  lex  loci  contractus,  though  sufficient  to  establish  it  in  the  latter,  is  insufficient 
here,  where,  if  made,  it  would  be  within  C.  C.  2257.  Proof  'by  one  witness,  present 
when  it  was  made,  might  have  sufficed.     SheweR  v.  Raguet,  17  L.  457. 

11.  A  plea  of  prescription,  is  not  a  corroborating  circumstance  within  C.  C.  2257.  lb. 

12.  Two  witnesses,  though  there  be  an  attempt  to  discredit  one,  are  sufficient  to  prove 
a  claim  of  five  hundred  doUars.     Bouzan  v.  Rouzan,  18  L.  425. 

13.  Where  a  mortgagor  claims  a  larger  price  than  that  allowed  by  a  mortgagee  for 
slaves  which,  sold  by  a  consent  decree,  it  is  alleged  the  latter  had  agreed  to  take  at  a 
higher  price,  the  agreement  proved  by  one  witness  with  evidence  of  delivery  of  the 
slaves  to  the  mortgagee,  his  admission  of  their  purchase,  and  other  fiicts,  will  be  suffi- 
ciently established.    Flower  v.  MBaudon,  19  L.  192. 

14.  One  witness  may  prove  a  contract,  though  over  five  hundred  dollars,  when  sought, 
not  to  be  enforced  but  merely  poved  as  a  fact.     LitteU  v.  Marshall,  1  R.  57. 

15.  A  verbal  lease  for  any  amount  may  be  proved  by  one  witness  corroborated  by  a 
receipt  for  part  of  the  rent     Brandagee  v.  Fernandez,  1  R.  260. 

16.  Waiver  of  prescinption,  on  an  obligation  under  five  hundred  dollars,  may  be 
proved  by  one  witness.     Segond  v.  Landry,  1  R.  335. 

17.  One  witness  suffices  to  prove  a  claim  which,  though  as  made  in  the  petition  it 
exceed,  is  yet  by  the  pleas  of  prescription  and  res  judicaia  reduced  below,  five  hundred 
dollan.     Police  Jury  v.  FhAer,  1  R.  389. 
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18.  One  witness  alone  cannot  prove  a  promise  to  accept  a  bill  oyer  five  hundred  dol- 
lars.    Bobbins  v.  Lambetk,  2  R.  304.     Bills  and  Notes,  XL  No.  13. 

19.  The  exceptions  made  by  arts.  241-5-6,  to  the  rule  of  art.  243  O.  C.  p.  310,  as  to 
moneyed  contracts  over  five  hundred  dollars,  are  virtually  repealed  by  C.  C.  2257.  R(»i 
V.  Henderson,  4  R.  468. 

20.  One  witness  alone  cannot  prove  a  contract  over  five  hundred  dollars,  if  verbal 
JDerbes  v.  Decuir,  5  B.  491 ;  Succession  of  Sepond,  7  B.  Ill ;  McOrea  v.  Marshall,  1 
A.  29. 

21.  One  witness  suffices  to  prove  permission  to  a  third  person  to  settle  on  a  party's 
land.     Metayer  v.  Larenandiere,  6  R.  139. 

22.  The  transfer  of  a  debt  over  five  hundred  dollars  cannot  be  proved  by  one  witness 
alone,  but  notice  of  the  transfer  may.     Succession  o/Dehusize,  8  R.  259. 

23.  One  witness  suffices  to  prove  defendant's  agreement  to  guarantee  notes  over  fire 
hundred  dollars,  when  corroborated  by  the  fact  that  the  latter  transferred  them,  when 
past  due,  in  settlement  of  a  debt  which  he  owed  plaintifi^  and  from  which  his  release  is 
improbable.      Warfieli  v.  Ludetoig,  9  R.  240. 

24.  The  positive  testimony  of  one  witness,  corroborated  by  another,  suffices  to  pro?e 
a  guaranty  over  five  hundred  dollars.     Hickey  v.  Dudley^  9  R.  502. 

25.  There  must  be  corroborating  circumstances  to  prove  by  one  witness  the  deposit 
with  defendant  as  collateral  security  of  a  note  over  ^y&  hundred  dollars,  the  proceeds 
of  which  plain ti£f  claims  from  him.     Escurieux  v.  Chapduy  12  R.  520. 

26.  In  an  action  on  a  note  over  ^\q  hundred  dollars,  plaintiff  may  be  defeated,  as 
a  fraudulent  holder,  by  a  single  witness.  Art.  2257  C.  C.  is  inapplicable  to  such  a 
case,  which  is  governed  by  the  general  rules  of  evidence.     Palmer  v.  Dinn^  2  A.  536. 

27.  One  witness  suffices  to  prove  that  a  note  over  five  hundred  dollars,  secured  bj 
mortgage  on  a  married  woman's  property,  though  made  by  A  alone,  was  in  fiict  for  the 
debt  of  a  partnership  composed  of  him  and  her  husband,  for  whom  she  was  thus  security. 
Bach  V.  Comenj  5  A.  109. 

28.  Defendant's  application  for  a  charge  on  questions  of  law  cannot  be  construed 
into  an  admission  of  facts,  and  so  a  corroborating  circumstance.  Keane  v.  Fisher, 
7  A.  335. 

29.  Plaintiff's  oath  annexed  to  the  petition,  by  which  defendant's  arrest  has  been  ob- 
tained, is  not  a  corroborating  circumstance.     lb. 

30.  Preston,  J.,  dissenting.  Defendant  asked  for  a  charge  on  several  points,  which 
implied  the  existence  of  the  contract  on  which  the  action  was  based,  and  each,  there- 
fore, was  a  circumstance  corroborating  plaintiff's  claim.     lb. 

31.  Payment  of  an  obligation  over  five  hundred  dollars  may  be  proved  by  a  single 
witness.  Art.  2257  C.  C.  applies  to  .the  proof  of  contracts,  not  that  of  their  extinctioo. 
ffBrien  v.  Flynn,  8  A.  307. 

32.  Where  an  agent  to  sue  for  and  collect  claims,  the  proceeds  of  which  he  is  to 
equally  divide,  employs  an  attorney  for  a  contingent  fee,  the  agent's  portion  of  which  is 
paid  out  of  his  half  of  the  proceeds,  such  payment  is  sufficient  with  one  witness  to  en- 
title the  attorney  to  recover  the  rest  of  his  fee,  though  over  five  hundred  dollars,  against 
the  principal.     Morgan  v.  Brown^  12  A.  159. 

33.  What  will  amount  to  sufficient  corroborating  circumstances  must  depend  on  the 
facts  of  each  individual  case,  and  these  are  lefl  to  the  judge's  sound  discretion.  Hi&  v. 
Mattaj  12  A.  179. 

34.  One  witness  cannot  establish  a  claim  over  five  hundred  dollars,  though  payment 
be  pleaded.  Delee  v.  Scmdel,  12  A.  208.  [^Tke  plea  of  paymenl  was  probahly  over- 
looked.    Pleading,  V.  (b),  4),  No.  6.] 

35.  One  witness  suffices  to  prove  an  interruption  of  prescription  prior  to  act  18  March, 
1858,  No.  208.     Merbick,  C.  J.,  concurring  in  Bringier  v.  Gordon^  14  A.  274. 

36.  In  an  action  on  an  account  an  item  for  a  draft  lost  or  mislaid,  and  more  than  five 
hundred  dollars  in  amount,  cannot  be  established  by  the  uncorroborated  evidence  of  a 
single  witness.     C.  C.  2257 ;  Andrew  v.  Keenan^  14  A.  705. 

See  Marbiaoe,!.  (a).  No.  16. 

(c)  Stale  Demands  and  those  Repelled  by  Presumption  of  Innocence  or  Discharge  of 
Duty  ;  Laches  in  Producing  Evidence  ;  or  its  Suppression. 

1.  Fraud  will  not  be  presumed ;  like  all  other  allegations,  it  must  be  proved;  until 
some  evidence,  from  which  it  nmy  be  inferred,  be  offered,  the  party  against  wIkmo  it  is 
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aDeged  need  not  disprove  it.  But  it  maj  be  proved  by  circumstantial,  as  well  as  direct, 
evidence ;  bj  simple,  as  well  as  direct,  presumptions.  C.  G.  1842.  The  circumstances, 
however,  to  establish  it  must  be  strong,  consistent,  and  calculated  to  induce  the  belief 
that  a  fraudulent  intent  existed.  10  M.  436 ;  3  N.  S.  691 ;  2  L.  22,  309  ;  14  L.  184  ; 
2  R.  47 ;  8  R.  403  ;  11  R.  454 ;  12  R.  273,  283  ;  3  A.  201  ;  5  A.  543.  Supra,  III. 
(b).  CoRPOBATiONS,  III.  No.  14.  Insolvency,  XII.  (b),  No.  1.  Obligations, 
Vn.  (b),  2),  c.     Pleading,  V.  (d),  2),  No.  7. 

2.  It  requires  stronger  proof  to  overcome  a  witness's  sworn,  than  his  unsworn,  decla- 
rations.    Moore  v.  Stokes,  6  N.  S.  538.     Infra,  XVI.  (b),  2),  h.  No.  13. 

3.  Where  the  debtor  usually  took  receipts  for  sums  paid  on  a  debt  bearing  ten  per 
cent,  interest,  parol  evidence  of  the  creditor's  admissions  many  years  before,  that  the 
amount  due  was  smaller  than  that  claimed,  is  insufficient.     Barras  v.  Chretien,  9  R.  41. 

4.  A  claim  against  a  succession  for  accepting  a  drafl  drawn  by  the  deceased,  which  is 
Dot  produced  nor  accounted  for  nor  proved  to  have  been  paid  by  plaintiff,  must  be  re- 
jected.    Succession  of  Floyd,  12  R.  197. 

5.  One  who  has  slept  on  his  rights  for  many  years,  until  the  memory  of  witnesses  has 
becrane  clouded  and  the  other  means  of  proof  may  have  been  lost  or  impaired,  cannot 
require  the  same  full  and  strict  evidence  of  payment  as  in  matters  fresh  and  recent. 
Davenport  v.  Labauve,  5  A.  141 ;  Baker  v.  Towles,  11  L.  432.     Supra,  III.  (e). 

6.  Plaintiff  must  furnish  the  evidence  necessary  to  fix  with  certainty  the  exact  amount 
due  him ;  where  this  cannot  be  done  from  the  careless  manner  in  which  he  has  kept  and 
rendered  his  accounts  and  given  receipts,  he  must  bear  the  loss.  Aforeau  v.  Blanchard, 
6  A.  102. 

7.  Where,  of  the  three  witnesses  to  a  will  offered  by  plaintiff  to  invalidate  it,  two 
prove  its  due  execution  but  are  contradicted  by- the  third,  who  thus  seeks  to  falsify  what 
once  he  has  himself  attested,  the  court  will  strike  the  balance  in  favor  of  the  instrument, 
in  the  execution  of  which  a  public  officer  will  be  presumed  to  have  discharged  his  duty. 
Major  V.  JSsneault,  7  A.  51  ;  Nelder  v.  Macarty,  lb.  484.  Supr€i^  III.  (d).  No.  17 ; 
hfra,  XVI.  (b),  7). 

8.  It  is  not  enough  for  plaintiff  to  make  out  a  probable  case ;  he  must  make  it  cer- 
tain. And  where  suit  is  delayed  until  the  debtor's  death,  though  the  main  fact  on  which 
it  rests  must,  if  it  existed,  have  been  known  during  his  life,  the  testimony  should  be 
peculiarly  strong  and  conclusive  to  remove  the  unfavorable  presumption  created  by  the 
delay.     Simpson  v.  Powell,  7  A.  555 ;  Succession  of  Rice,  14  A.  317. 

9.  Where  plaintiff  delays  suit  until  the  last  day  before  the  ten  years'  prescription  of 
his  demand,  its  staleness  will  cast  a  shade  over  his  pretensions,  justifying  a  court  in 
exacting  a  more  satisfactory  showing  than  if  the  claim  had  been  presented  at  an  earlier 
period.     Jenkins  v.  Caddo,  7  A.  559. 

10.  Though  a  court  cannot  supply  the  plea  of  prescription,  yet,  afler  the  time  requi- 
site for  the  plea,  slight  evidence  of  payment  on  remission  will  defeat  the  claim.  Succes- 
sion of  Dufour,  7  A.  648. 

11.  Simulation,  like  fraud,  may  be  proved  by  presumptions.  Gayoso  v.  Delaroderie, 
9  A.  278.     Supra,  III.  (b).  No.  11. 

12.  A  formal  settlement  will  not,  four  years  after  it  has  been  made  between  partners 
who,  having  equally  attended  to,  will  be  presumed  equally  cognizant  of,  its  affairs,  be  dis- 
turbed on  the  evidence  of  several  debtors  who  testify,  in  general  terms,  to  errors  in  the 
charges  against  them  on  the  partnership  books.     Ccleman  v.  Marble,  9  A.  476. 

13.  Where  defendant,  suggesting  fraud,  denies  his  execution  of  a  private  act  transfer- 
ring land  to  plaintiff's  vendor  and  shows  a  continued  possession  for  many  years  ;  and 
the  transfer,  the  original  of  which  is  not  produced,  without  warranty,  states  only  that 
^  value  had  been  received  "  but  not  the  precise  price  ;  and  plaintiff  suppresses  any  testi- 
mony as  to  its  execution  by  the  attesting  witnesses ;  these  circumstances,  with  his  failure 
to  move  for  a  new  trial,  will  support  a  verdict  against  his  claim  under  the  transfer. 
Wright  V.  FerHn,  10  A.  91. 

14.  Defendant,  sued  on  its  policy  for  the  difference  in  value  between  the  property  de- 
stroyed and  that  it  has  replaced,  cannot  complain  of  an  uncertainty  in  the  amount,  when 
it  has  resisted  plaintiff's  application  for  the  appointment  of  experts.  Angamar  v.  N,  O. 
hu.  Co.,  10  A.  178. 

15.  Testimony  of  witnesses  to  a  public  will  seven  months  afler  its  execution,  that  they 
do  not  recollect  having  heard  the  dispositions  dictated  but  believe  they  did  because  they 
so  attested,  is  insufficient  to  rebut  the  presumption  in  favor  of  an  authentic  act  in  solemn 
form.     Succession  of  Toung,  11  A.  65. 
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16.  Where  it  is  defendants  duty  so  to  keep  his  accounts  as  to  disclose  the  reveniies 
of  property,  on  whose  precise  amount  depends  the  amount  of  his  liability,  an  aoditor^s 
report  will  not  be  disturbed  unless  for  manifest  error.  Any  uncertainty  .is  attributable 
to  defendant,  who  cannot  profit  by  his  own  neglect.  Orphan  Society  v.  New  Orieam, 
12  A.  62;  Succenion  of  Regan^  12  A.  116.  Partnership,  IV.  (a),  No.  6;  (e),  2), 
Na  8. 

17.  Where  a  principal  without  admitting  any  credits,  though  some  be  cleariy  proFed, 
sues  his  agent's  succession  for  an  account,  and  the  latteFs  services  cannot  be  proved  as 
fully  as  if  he  were  living,  in  estimating  those  proved  and  weighing  the  evidence  of  the 
credits  claimed,  the  court  will  adopt  every  presumption  against  plaintiff.  Cooper  y. 
Ifarrisonj  12  A.  631. 

18.  Conceding  that  an  administrator  may,  after  a  release,  be  a  competent  witness  for 
his  sureties  and  contradict  a  judgment  against  him  on  his  bond,  yet  his  testimony,  that 
he  paid  the  charges  in  his  account,  is,  in  the  absence  of  the  obligations  all^;ed  to  hare 
been  paid  or  assumed  or  copies  thereof,  insufficient  to  prove  error  in  such  judgment  offered 
against  the  sureties.  C.  C.  2257 ;  Ferguson  v.  GUxze,  12  A.  667.  Judgment,  XV. 
(a),  3). 

19.  Where  the  testamentary  heir,  having  under  the  will  duly  probated  taken  posses- 
sion, has  with  his  vendees  held  it  for  more  than  sixty  years,  in  an  action  against  them  bj 
the  legal  heirs  attacicing  the  will  for  informality,  positive  proof  of  the  latter's  ratificatioD 
of  the  sale  will  not  be  required.  The  presumption  in  favor  of  defendants'  title,  arising 
from  the  dealings  and  intimate  relations  of  the  parties,  will  suffice.  Dedondet  v.  Neio 
Orleans,  14  A.  552. 

See  %wa,  IX.  (a)  ;  (e) ;  XU.  (g),  No.  23 ;  Infra,  XVI.  (d),  1).    Appeal,  IX  (c). 

XIV.  Of  the  Admissibility  op  Parol  Evidence  to  Affect  Immovables. 

(a)   To  Establish  or  Affect  Contracts  relating  to  Lnmovables. 

\)  In  General 

1.  Title  to  real  property  can  neither  be  destroyed  nor  created  by  parol.  4  M.  475; 
9  R.  414;  4  A.  229;  12  A.  54. 

2.  The  creation  of  a  conventional  mortgage  cannot  be  proved  by  parol ;  but,  that  a 
note  assigned  was  given  in  renewal  of  another  secured  by  mortgage,  which  passes  as  an 
accessory,  may  be  so  proved.     Moore  v.  LouaiUier,  2  L.  572. 

3.  The  rule,  that  the  tenant  cannot  acquire  a  title  adverse  to  his  lessor,  applies  where 
the  latter^s  title  is  admitted  and  there  is  a  lease.  But  where  defendant  settles  on  land, 
plaintilTs  ownership  of  which  is  not  shown,  the  latter  cannot  prove  by  parol  his  permis- 
sion to  the  former  to  remain  there  in  order  to  establish  title.  The  evidence  must  show 
an  ownership  and  lease  of  land  to  one,  who  fraudulently  converts  it  to  his  possession. 
Metoger  v.  Larenandiere,  6  R.  139.     Infra,  3),  No.  15. 

4.  A  usufruct  by  contract  on  an  immovable  must  be  proved  by  w^ritten  title.  Ouier 
V.  Outer,  7  A.  103. 

5.  Any  agreement,  which  restrains  the  owner's  control  or  enjoyment,  is  to  some  extent 
an  alienation,  of  his  property ;  and,  when  the  subject-matter  is  an  immovable,  must  be 
shown  by  written  proof.     Duncan  v.  Lahouisse,  9  A.  49. 

6.  So,  one  of  two  proprietors  of  adjacent  lots  in  a  city,  C.  C.  671,  cannot  prove  the 
other's  parol  permission  to  him  to  erect  an  iron  pillar  occupying  nine  inches  of  his  neigh- 
bor's front  at  the  street  end  of  their  partition- wall.  lb.  Servitudes,  II.  (a),  2),  c, 
No.  15.     Supra,  XII.  (f),  No.  21. 

7.  If  one  party  were  seeking  to  enforce  an  agreement  to  that  effect  against  the  other 
and  to  pl^ce  the  column  on  his  neighbor's  lot,  parol  would  be  inadmissible  to  establish 
the  right.  But,  where  the  agreement  has  been  executed,  such  evidence  is  admissible  to 
bind  the  party  by  an  equitable  estoppel  from  disturbing  the  other.  Ogden,  J.,  with 
concurrence  of  Voorhies,  J.     lb, 

8.  A  dation  en  paiement,  or  exchange  of  slaves,  cannot  be  proved  by  paroL  C  C. 
2415,  2629-37;  Laycock  v.  Davidson,  11  A.  328. 

9.  A  verbal  agreement  to  make  an  extra-judicial  partition  of  land  is  void.  Back  v. 
Ballard,  13  A.  487. 

See  Lease,  I.  (a),  No.  1. 
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2)  Private  Sales f  Agreemente  to  Sell;  and  Damaffesjbr  Non^Executum  qfCotUraet, 

1.  A  sale,  or  an  agreement  for  the  sale,  of  immovables,  cannot  be  proved  bj  parol. 
0.  C.  p.  310,  art  241 ;  C.  C.  2255 ;  2  M.  154;  3  M.  445,  488 ;  11  M.  191 ;  7  L.  274 ; 
4R152;  4  A.  525;  6  A.  204. 

2.  The  ratification  of,  or  assent  to,  the  sale  of  a  slave  cannot  be  shown  by  parol. 
Adams  v.  Gaynard,  5  N.  S.  250 ;   Gitt  v.  Phillips,  6  N.  S.  302. 

3.  Under  the  Spanish  law,  parol  proof  of  the  sale  of  immovables  was  admissible ;  the 
sale  itself  being  valid,  if  made  by  parol  6  N.  S.  257 ;  7  N.  S.  317 ;  8  N.  S.  197 ;  3  L. 
107;  15  L.  566;  11  R.  283.     Public  Lands,  II.  (a).  No.  4.     Sale,  I.  (e).  No.  10. 

4  When  questions  of  title  arise  in  actions  of  damages,  the  same  proof  is  required  as 
in  petitory  actions.  The  evidence  of  the  contract  must  be  the  same,  whether  damages 
for  its  non-execution,  or  its  specific  performance,  be  sought.  4  L.  377 ;  5  L.  460 ;  10 
R.  473;  4  A.  103,  229,  525;  12  A.  194.  But  see  Obligations,  HI.  (b),  2),  No.  11. 
Offences  and  Quasi  Offences,  II.  (e),  3),  No.  4. 

5.  The  new  code  does  not  authorize  parol  proof  of  contracts  to  convey  real  estate, 
even  after  commencement  of  proof  in  writing.     4  L.  877  ;  5  L.  460. 

6.  Parol  is  inadmissible  to  supply  the  insufficiency  of  a  written  instrument,  per  se,  to 
prove  title  to  real  property.  So,  where  the  court,  to  reach  the  true  agreement  as  to  the 
tFuisfer  of  immovables,  must  pass  through  parol  evidence,  it  is  barred  from  touching  the 
agreement  at  all.     AUison  v.  Fox,  5  L.  460.     Infra,  3),  No.  16. 

7.  Parol  evidence  of  a  party's  acts  and  declarations  is  inadmissible,  to  defeat  his  writ- 
tea  title  to  a  slave.  So,  parol  admissions  of  the  sale  of  a  slave,  or  the  ratification  thereof, 
are  inadmissible  against  plaintiff  in  a  petitory  action.  C.  C.  2255-69,  2415 ;  Brculford 
V.  Oark^  7  L.  151 ;  BudnaUY,  WaU,  8  A.  5. 

8.  Parol  proof  that  the  vendor  had,  with  the  vendee's  permission,  resumed  possession 
of  a  slave,  as  owner,  is  in  effect  to  prove  the  rescission  of  the  sale  and  so  inadmissible. 
Ernm^ng  v.  ^fiJeefe,  15  L.  251. 

9.  Parol  evidence,  once  taken,  binds  the  parties  even  in  regard  to  a  sale  of  real  prop- 
erty or  an  agreement,  by  which  the  original  contract  is  varied.  19  L.  482;  1  N.  S. 
456;  4  L.  22,  64;  7  A.  31.  Supra,  V.  (c),  No.  12 ;  Infra,  XVIIL  (d),  7),  Nos.  7, 
19.    Sale,  I.  (e),  No.  11 ;  IIL  (d),  6),  b,  No.  31.     Loan,  IIL  (a).  No.  21. 

10.  A  tutor's  parol  admission,  that  he  had  sold  a  slave  of  the  minor  for  a  certain  sum, 
is  admissible ;  such  evidence  does  not  affect  the  title,  but  merely  establishes  the  tutor's 
accountability  for  the  price  of  his  ward's  property.     Tutorship  of  Hacket,  4  R.  290. 

1 1.  Defendant  may  show  by  parol,  that  the  sum  claimed  as  a  loan  was  earnest-money 
paid  him  in  a  sale  of  real  estate.  The  evidence  does  not  tend  to  prove  title  to  such  es- 
tate.    B(niche  V.  Michel,  1 0  R.  92. 

12.  A  party,  alleging  a  verbal  sale  of  land  while  the  Spanish  law  was  in  force,  must 
show  that  it  was  made  when  such  sales  were  authorized.     Badon  v.  Bahan,  4  A.  467. 

13.  A  verbal  sale  of  land,  made  while  the  Spanish  law  was  in  force,  will  not  be  re- 
garded, unless  actual  and  continued  possession  by  the  purchasers  be  shown.  Riddle  v. 
RatUff,  8  A.  106. 

14.  Parol  evidence  is  inadmissible  against  an  executor,  to  prove  his  testator's  sale  of  a 
slave  accompanied  by  delivery.     Simonds  v.  Byrne,  9  A.  93. 

15.  The  law,  excluding  parol  evidence  of  the  sale  of  immovables,  is  one  from  which, 
as  not  afibcting  public  order,  private  conventions  may  derogate.  In  France,  the  judge 
must,  perhaps,  obey  the  prohibition  without  regard  to  consent  of  parties ;  but  in  this 
state  the  uniform  interpretation  of  our  codes,  though  taken  from  that  of  France,  has,  in 
harmony  with  the  Spanish  law  in  force  when  they  were  adopted,  given  effect  to  such 
evidence,  if  not  objected  to ;  and  if  offered  in  the  absence  of  a  party,  who  should  have 
been  present,  the  court  is  not  bound  to  reject  it.  Lockett  v.  Toby,  10  A.  713 ;  Bahineau 
▼.  Cormier,  1  N.  S.  459 ;  Strawhridge  v.  Warfield,  4  L.  22. 

16.  When  a  building,  paid  for  by  plaintiff^  and  defendant,  is  erected  on  a  lot  bought  in 
defendant's  name  alone,  plaintiff  cannot  offer  the  building  contract  and  receipts  for  pay- 
ments on  it,  to  prove  his  joint  ownership  of  the  lot  C.  C.  2255 ;  Boyle  v.  Leitch,  12  A. 
261.     Jnjra,  3),  No.  15. 

See  Siipra,  XII.  (a),  Noe.  11,  12;  Infra,  XVI.  (b),  2),  b,  §  2,  No.  22. 
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3)  Ptibiic  Sales;  Agenof  and  PartMrMp, 

1.  An  agency  to  buy  or  sell  immovables  cannot  be  proved  bj  parol.  4  M.  564;  2  L 
596 ;  4  L.  168 ;  10  R.  35  j  1  A.  72 ;  3  A.  332 ;  5  A.  230.  Mandate,  I.  (a),  No.  11 ; 
V.  (d),No.  18. 

2.  Nor  a  partnership  in  which  one  party  is  to  put  land.  Ckutanedo  v.  TVfl,  6  M. 
558. 

3.  A  purchase  of  land,  though  in  one's  own  name,  as  anothei^s  agent  with  the  latter's 
money,  may  be  proved  by  parol.     HaU  v.  Sprigg,  7  M.  244. 

4.  But  not  a  partnership  to  buy  land,      nalsh  v.  Texadoj  7  N.  S.  231. 

5.  The  husband's  authorization  to  his  wife  to  form  a  partnership,  by  which  inmiovables 
sold  by  one  partner  to  the  other  become  partnership  property,  cannot  be  proved  by  parol 
Richard  v.  Bird,  4  L.  308. 

6.  Parol  is  admissible  to  prove  an  agency  to  put  a  vendee  of  real  estate  in  default,  and 
that  the  demand  on  him  was  in  writing.     LaviUe  v.  Rightor,  17  L.  310. 

7.  Defendant's  admission,  that  he  had  received  certain  slaves  as  plain tifiTs  agent,  niaj 
be  proved  by  parol.     Penalta  v.  Barges,  18  L.  348. 

8.  An  auctioneer's  authority  to  sell  immovables  or  slaves,  and  the  conditions  of  sale, 
must  be  in  writing.  C.  C.  2584.  The  owner's  assent  to  conditions  proclaimed  at  the 
time  by  the  auctioneer  cannot  be  proved  by  parol.  C.  C.  2415  ;  A£acartg  v.  N.  0.  Cand 
Co.,  8  R.  102.     Jnfra,  XV.  (d),  1),  No.  4. 

9.  The  adjudication  at  an  auction  sale  of  itself  transfers  the  title.  Though,  in  such 
sales  of  real  estate,  an  act  of  sale  is  to  be  passed,  the  auctioneer's  proces-verbal  or  certifi- 
cate of  adjudication  is  as  binding  as  a  written  agreement  A  consent  to  annul  such  sales 
can  only  be  proved  by  evidence  that  would  annul  them  if  written.  Frertt  v.  Meux,  9  R 
414. 

10.  Parol  evidence  is  admissible,  when,  without  affecting  the  title  to  slaves,  it  shows 
merely  an  authority  to  negotiate  as  intermediary  between  the  owner  and  one  wishing  to 
buy.     Smith  v.  Taylor,  10  R.  133 ;  Roquest  v.  Boutin,  14  A.  44. 

1 1.  Though  a  partnership  in  slaves  must  as  between  partners  be  in  writing,  C.  C 
2807,  third  persons,  charging  a  partnership  interest  and  fraud  by  one  partner  for  the 
other's  benefit,  may  show  it  by  paroL     Stewart  v.  Sowles,  3  A.  464. 

12.  Where  real  property  and  slaves  are  adjudicated  at  public  sale  to  one,  to  whom  the 
title  is  made,  his  agency  in  the  purchase  for  the  benefit  of  his  co-heirs  cannot  be  proved 
by  parol.     Fuselier  v.  Fuselier,  5  A.  132. 

13.  A  partnership  in  growing  crops  may  be  formed  and  proved  by  parol;  but  not  a 
partnership  in  the  crops,  arising  out  of  an  alleged  particular  partnership  in  lands  and 
negroes.  It  is  not  a  partnership  by  contract;  but  by  consequence  of  an  alleged  partner- 
ship in  immovables.     C.  C.  2807  ;   Gantt  v.  Gantt,  6  A.  677 ;  12  A.  673. 

14.  Where  the  validity  of  title  to  immovables  is  involved,  or  an  agent's  authority  to 
sell,  parol  evidence  of  such  agency  is  inadmissible ;  but  where  the  question  is,  whether. 
in  a  transaction  adopted  by  plaintiff  fix)m  denying  which  he  is  thereby  estopped,  defend- 
ant acted  as  attorney  at  law  for  the  law  firm  of  which  he  was  a  member,  or  as  plaintiiTs 
attorney  in  fact,  parol  evidence  is  admissible.     Macon  v.  WiUson,  9  A.  178. 

15.  Where  plaintiff  alleges  that  land  purchased  at  judicial  sale  by  defendant,  though 
in  his  name  alone,  was  for  their  joint  account  but  is  fraudulently  withheld,  the  latters 
parol  admissions  of  the  fact  are  inadmissible.  The  allegation  of  fraud  cannot  take  the 
case  out  of  the  general  rule.  C.  C.  2255-6,  2415 ;  ffeiss  v.  Oronan,  12  A.  213.  Sttpra, 
1),  No.  3. 

1 6.  Nor,  in  such  case,  can  plaintiff  offer  the  projet  of  a  power  of  attorney  to  defendant 
in  his  handwriting  to  represent  plaintiff  in  any  suit  relating  to  the  land.  The  instrument, 
never  executed  by  plaintiff  nor  accepted  by  defendant,  is  no  evidence  against  the  latter, 
and  cannot  be  eked  out  by  parol.     Tb.     Supra,  2),  No.  6. 

17.  Where  an  adjudication  at  sheriff's  sale  is  admitted  to  be  valid,  the  property  be- 
comes subject  to  all  the  rules  governing  real  estate,  and  the  title  vested  cannot  be  ^fleeted 
by  parol.     C.  C.  2256 ;  Linton  v.  Wikoff,  12  A.  878. 

18.  Thus;  where  defendant  in  execution,  though  permitted  for  some  time  to  keep 
possession,  surrenders  it  to  the  purchaser  who,  it  is  alleged,  purchased  below  the  real 
value  for  his  own  security,  having  been  defendant's  surety,  the  latter,  who  exhibits  no 
counter  letter  and  propounds  no  interrogatories,  cannot  prove  by  parol  that  the  purchaser 
was  to  take  the  property  at  its  fair  valuation  and,  after  indemnifying  himself,  pay  de- 
fendant the  difference,     lb. 
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*  19.  Evidence,  however,  in  such  case  that  the  price  was  below  the  real  value,  is  ad- 
missible ;  it  does  not  prove  title  bj  parol  and,  if  defendant  could  produce  written  proof 
of  his  other  allegations,  might  be  important     Ih. 

20.  Where  the  debtor  sues  to  annul  an  execution  sale  of  real  estate  for  irregular 
changes  in  its  time  and  terms,  parol  is  admissible  to  show  that  his  attorney,  under  a 
general  power  to  act  for  him  in  all  matters  touching  the  sale  of  all  real  estate  and  to 
bind  bim  in  any  way  he  could  bind  himself,  exhibited  the  power  to  the  creditor,  inform- 
ing him  of  plaintiff's  desire  for  such  terms,  and  that,  attending  the  sale,  the  attorney 
acquiesced  in  the  whole  proceedings.  And  such  evidence  will  estop  the  debtor  from 
contesting  the  sale.  Morse  v.  McGdU,  13  A.  215.  Supra^  XII.  (£),  Nos.  4,  6.  But 
see  Sale,  VII.  (b),  Nos.  3, 11. 

21.  Where  the  husband  takes  in  his  own  name  the  title  to  a  slave  sold  in  the  succes- 
sion of  his  wife's  father,  as  shown  by  the  proch-verhalj  her  heirs  cannot  prove  by  parol 
that  she  received  the  slave  for  her  heritable  portion.  Such  testimony,  contradicting 
written  evidence  and  establishing  title  to  a  slave  by  parol,  is  doubly  inadmissible.  The 
fiict,  that  the  husband  took  the  title  in  his  name  alone,  destroys  the  analogy  to  the  cases 
cited  in  Marriage,  XIII.  (b),  2),  No.  10 ;  4),  No.  9.     Wood  v.  HarreUy  14  A.  61. 

See  Public  Lands,  IV.  (a),  No.  8. 

4)  Title  to  Si€a)es  Originating  in  Other  States, 

1.  Parol  is  admissible  to  show  that  an  agent,  who  sells  a  slave  here  in  writing,  had  a 
verbal  power  from  the  owner  in  a  state  where  such  sale  may  be  made  by  paroL  Thatcher 
V.  WaUeny  5  N.  S.  496. 

2.  Parol  is  admissible  to  prove  the  sale  of  a  slave  in  a  state,  where  such  property 
maj  be  sold  by  parol.  The  objection,  that  by  the  law  of  such  state  a  consideration  and 
actual  delivery  must  be  shown,  goes  to  the  effect  and  not  the  admissibility  of  the  evidence. 
Madry  v.  Young,  3  L.  162;  Thompson  v.  Womacky  9  A.  555 ;  King  v.  Nedy,  14  A. 
165. 

3.  A  slave  brought  here  by,  and  remaining  in  possession  of,  a  party  until  his  death, 
mast  be  presumed  his.  If  such  a  title  is  to  be  affected  by  parol  as  to  its  origin  in  a 
state  where  slaves  are  considered  personal  property,  the  evidence  must  be  definite,  posi- 
tive, and  of  unquestionable  credibility.     Waters  v.  Grayson,  3  A.  595. 

4.  The  parol  gifl  of  a  slave  is  valid  in  Mississippi  and,  when  made  there,  may  be 
proved  here  by  the  same  evidence.  Howard  v.  Copley,  10  A.  504.  Donations,  V. 
(b),  No.  34. 

5.  Parol  is  admissible  to  show  that  a  slave,  bought  in  another  state,  was  there  bom 
and  raised  as  such.     Fa;rweU  v.  Harris,  12  A.  50.      Infra,  (c),  Nos.  5,  6. 

6.  Parol  evidence  of  the  sale  of  a  slave  in  another  state  cannot  be  received  here,  until 
a  basis  for  its  admission  be  laid  by  proving  the  law  of  that  state  as  to  the  form  of  such 
sales.     GauU  v.  GauU^  12  A.  673.     But  see  Supra,  IV.  No.  4. 

(b)   To  show  Payment  of  Price,  Oircumstances  of  Possession,  and  Boundaries, 

1.  Where  it  is  alleged  that  land,  though  purchased  in  one's  own  name,  was  for  account 
of  others,  be  may  show  by  parol  that  he  has  always  possessed  in  his  own  name.  Pey- 
Utvin  V.  Hopkins,  5  M.  439. 

2.  The  delivery  of  a  slave  on  trial  may  be  proved  by  parol,  though  his  sale  cannot 
IficholU  V.  Eoland,  11  M.  191. 

3.  Parol  evidence  of  plaintiff's  possession,  in  a  petitory  suit,  cannot  be  rejected, 
because  the  survey  annexed  to  the  record  appears  to  have  been  made  without  notice  to 
defendant.     Daiyre  v.  Richard,  11  M.  449. 

4.  Parol  evidence  is  good  to  establish  possession  of,  though  not  title  to,  real  estate. 
MeGtdre  v.  Amelung,  12  M.  649  ;  Bovdreau  v.  Boudreau,  Ih.  670. 

5.  Payment  of  the  price  of  real  estate  may  be  proved  by  parol,  but  such  proof  will 
not  establish  a  sale.     Frique  v.  Hopkins,  4  N.  8.  212. 

6.  Parol  evidence  may  be  given  of  the  boundaries  of  land,  even  without  a  survey. 
Gayosas  v.  Baldwin,  8  N.  S.  660. 

7.  So,  too,  of  a  boundary  recognized  by  the  parties  to  support  prescription,  as  it 
merely  proves  a  fact  connected  with  their  actual  possession.  Mane  v.  Duptessis,  13  L. 
336. 

8.  The  circumstances  of  plaintiff's  possession,  at  a  time  when  his  title  was  unknown 
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and  the  fMrties  oould  not  be  suspected  of  making  evidence  for  them8elye%  niaj  be  proved 
bj  parol.     Devall  v.  Chappin,  15  L.  566.     Supra,  X.  (d). 

9.  In  an  action  for  damages  to  plaintiff's  land,  parol  evidenoe  is  admissible  to  proTe 
possession  and  acts  of  ownership.     Barataria  Canal  Co.  v.  FiM,  17  L.  421. 

10.  Defendants,  enjoined  from  disturbing  plaintiff's  possession,  may  show  bj  parol 
that  the  latter  is  himself  trespassing  on  land,  of  which  the  public  has  the  use  and  thej 
are  administrators.     Hanson  v.  LafayeUe,  18  L.  295. 

11.  Parol  is  admissible  to  sustain  prescription  by  establishing  possession,  its  charac- 
ter, and  other  requisites  of  the  plea ;  or  to  disprove  it,  by  showing  that  the  party  did 
not  possess  as  owner  or  had  renounced  prescription.  19  L.  258  ;  2  R  72,  bo ;  5  A. 
231. 

12.  Where  a  son  brings  a  slave  to  his  father's  residence  and  until  his  death  lives  with 
the  latter,  to  whose  knowledge  and  without  objection  from  whom  the  slave  is  assesaed 
as  the  son's,  his  widow  will  hold  the  slave  in  a  possessory  action  by  the  father's  heirs. 
Kemper  v.  HuJli6k^  19  L.  349. 

13.  Parol,  inadmissible  to  prove  title,  is  equally  so  to  prove  the  nature  of  a  party's 
possession  to  establish,  that  as  possessor  in  good  faith  he  was  not  liable  for  reot  and 
entitled  to  the  value  of  his  improvements.  Bradford  v.  Cocik^  4  A.  229.  Supra,  (a), 
2),  No.  4. 

14.  Though  a  receipt  for  the  price  of  an  immovable  be  a  sale,  Sale,  I.  (e),  No.  7,  and 
the  exception  de  non  numeratd  pecunid  be  abolished,  yet  parol  is  admissible  to  show 
error  in  such  receipt,  particularly  un4er  a  charge  of  fraud.  Tardif  v.  Baudoin,  9  A. 
127.     Infra,  XV.  (h),  No.  7  ;  (i).  No.  12. 

15.  Whero  plaintiff,  after  selling  to  different  parties  two  adjoining  tracts,  bays  back 
one,  in  a  dispute  between  him  and  the  owner  of  the  other  the  boundaries  assigned  by 
himself  may  be  shown  by  paroL     C.  C.  840  ;  Purl  v.  MUes,  9  A.  270. 

See  Supra,  X.  (d),  No.  13. 

(c)    To  show  Other  Matters. 

1.  Parol  is  inadmissible  to  show  the  emancipation  of,  or  an  agreement  to  emancipate, 
a  slave.  Victoire  v.  Dussuau,  4  M.  212 ;  Beard  v.  PoydraSy  lb.  363 ;  Bosine  v.  Bonnor 
M  5  R.  163.     But  see  Slaves,  I.  (b),  3),  No.  13. 

2.  Parol  is  admissible  to  prove,  that  a  wife  brought  certain  real  property  in  marriage. 
RobiUard  v.  RobiUard,  4  M.  603. 

3.  The  proper  evidence  of  a  sheriff's  sale  of  immovables  is  his  deed ;  it  cannot  be 
established  by  parol.    Dufour  v.  Camfranc,  11  M.  675. 

4.  By  the  Spanish  law,  parol  is  admissible  to  show  that  the  government  assigned  a 
place  for  adjacent  settlers  to  cut  lumber.     Le  Blane  v.  Viator,  6  N.  S.  257. 

5.  A  slave,  claimed  by  inheritance  and  settlement  with  a  coheir,  may  be  shown  by 
parol  to  be  part  of  the  inheritance,  either  because  allotted  in  the  settlement  or  bom  of  a 
slave  bequeathed.     Guerin  v.  Bagneries,  13  L.  17. 

6.  The  identity  of  a  slave  inherited,  and  possession  thereof  as  part  of  the  inheritance, 
may  be. shown  by  parol.     Id.  /  18  L.  590  ;  McGhiire  v.  Amdung,  12  M.  650. 

7.  Where  assessors  sue  the  city  of  New  Orleans  for  their  services,  the  latter,  to  show 
omissions  on  their  assessment-rolls,  may  by  parol  prove  ownership  in  various  parties  of 
real  estate.  Title  papers  are  not  called  for  when  the  assessment  is  made.  Katknunn  v. 
New  Orleans,  11  A.  146. 

8.  Where  the  owner  sells  one  of  two  estates,  between  which  thero  is  an  apparent  sign 
of  servitude,  its  existence  may  be  proved  by  parol.  C.  C.  765 ;  Rozier  v.  ifaginnis,  12 
A.  108. 

9.  In  a  question  of  location,  of  which  the  only  authentic  evidence  is  a  survey  by 
proper  authority,  parol  is  inadmissible.     Edwards  v.  Ballard,  14  A.  362. 
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XV.  Op  the  Admibbibilitt  op  Parol,  to  Appbot  Wbittbn,  EymsircE. 

(a)  Rule  of  Exclusion  not  ApplicahU  ta  Third  Persons. 

1.  One,  not  shown  to  be  a  party  to  a  plan,  may  prove  by  parol  that  a  battvro  did 
not  exist  as  marked  thereon.     Morgan  v.  Livingston^  6  M.  219. 

2.  As  a  general  rule,  a  written  agreement  is  conclusive  between  parties  and  privies 
and  they  are  estopped  from  contradicting  it ;  but  third  persons  may  prove  its  sirouk* 
tion  by  parol  or  that  an  act,  purporting  to  be  a  sale,  was  in  truth  a  datien  empmement. 
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especiaUy  vbere  fraud  is  alleged.     11  M.  630  ;  7  N.  S*  203  ;  1  L.  240 ;  2  L.  600 ;  4 
L.  1 ;  9  L.  351 ;  11  L.  276  ;  4  R  299. 

3.  A  wife,  claiming  as  partner  in  the  communitj,  may  show  by  parol  the  simulation 
of  a  sale  by  her  husband.     Guidry  v.  Cfrivoty  2  N.  S.  13. 

4.  Third  persons  may  prove  against  either  of  the  parties  to  an  act,  what  either  said 
at  the  time  of  passing  it.     Grayson  y.  Wocldridge^  2  L.  96. 

5.  Third  persons  in  interest  may  prove  by  parol,  that  the  notarial  superscription  on 
a  mystic  will  is  not  true  and  that  the  forms  of  law  were  uot  observed,  if  these  facts  be 
specially  alleged.     Levns  v.  J^wiSy  5  L.  387. 

6.  A  creditor  may  show  the  real  character  of  the  conveyance,  by  which  the  property 
of  his  debtor  is  protected  from  his  pursuit.     Frost  v.  BebotU,  14  L.  104. 

7.  The  real  nature  of  a  contract,  e.  g,  that  one  in  the  form  of  a  sale  is  a  mortgage, 
the  parties  thereto  must  prove  by  counter  letter ;  but  third  persons  in  interest  may  show 
ii  bj  parol.  So  one  not  a  party,  nor  representing  a  party  to  a  written  sale,  may  prove 
by  parol  a  consideration  different  from  that  stated.     Ih, ;   Groves  v.  Steel,  2  A.  480. 

8.  A  curator  ad  hoc  who,  though  mentioned  in  a  notarial  act  as  assisting  the  minor 
Teodee,  does  not  sign  it,  is  a  third  person  and  may  dhow  by  parol  that  the  price,  stated 
to  have  been  paid  in  cash  by  the  minor,  was  paid  by  himself,  partly  cash  and  the  balance 
by  his  note.    Benoit  v.  Broussard,  19  L.  387. 

9.  A  third  person  may  be  bound  by  an  act  of  which  he  has  notice ;  and  as  that  must 
be  proved  by  parol,  parol  is  admissible  to  show  what  occurred  at  the  time  of  notice  as 
part  of  the  rw  gestis,     Benton  v.  Roberts^  1  R.  101. 

10.  One,  not  a  party  to  a  notarial  act,  may  prove  its  falsity  by  legal  evidence.  Math- 
wt  Y.Boland,  5  B.  200.     Injra,  XXIV.  (a),  No.  3. 

11.  A  third  person  may  show  a  mortgagee's  parol  admissions,  to  prove  the  mortgage 
fraadalent.  The  weight  to  be  given  to  such  evidence  goes  to  its  effect  merely.  Sfucces- 
Mn  ofHarhinSy  2  A.  923. 

12.  Simulation  in  written  acts,  charged  by  third  persons  or  forced  heirs,  may  be 
proved  by  parol.    Bached  v.  Rachdly  4  A.  500.     Succession,  V.  (c),  1),  Nos.  1,  6. 

13.  In  an  action  for  a  slave  sold  by  the  same  vendor  to  plaintiff  and  afterwards 
to  defendant,  the  latter,  because  holding  under  a  common  author,  is  not  estopped  from 
establishing  by  parol,  under  proper  pleadings  and  circumstances,  the  falsity  of  the  au- 
thentic act  under  which  plaintiff  claims.  C.  C.  1915;  Harper  v.  Pierce,  13  A.  340. 
hifra,  (d),  2),  No.  25. 

(b)  RxiU  of  Exclusion  not  Applicable  to   Oontemporaneotts  Writings, 

1.  Where,  in  an  action  of  partition  in  which  a  minor's  claims  are  to  be  settled,  a 
release  of  his  mortgage  is  shown,  he  may  produce  the  mortgage  note  to  rebut  the  pre- 
sumption of  payment.     Penny  v.  Weston,  4  R.  165. 

2.  A  counter  letter  showed  that  A  and  B  were  joint  purchasers  of  property,  with- 
out mentioning  the  interest  of  C,  bought  by  A  with  notes  indorsed  by  B  who  was 
forced  to  take  them  up.  A  dying,  at  his  probate  sale  the  property  was  bought  by 
B  who,  sued  for  the  price,  was  allowed  to  produce  the  notes  and  memoranda  between 
A  and  C,  to  show  the  latter*8  interest  Such  documents  do  not  contradict  the  counter 
letter,  but  show  another  contract  connected  with  the  first  in  the  same  transaction, 
wherein  all  were  partners.     Blanchctrd  v.  Lockett,  4  R.  370. 

3.  Nor  could  the  evidence,  in  such  case,  be  excluded  on  the  ground  that  B  could  not 
plead  the  notes  in  compensation ;  it  is  not  a  question  of  compensation  in  the  ordinary 
sense  of  the  word.     3. 

4.  Where  a  husband  by  authentic  act  sells  property,  after  dissolution  of  the  com- 
munity, as  part  of  which  it  is  claimed  by  the  wife's  heir,  private  documents,  prior  in 
date  to  the  dissolution,  are  admissible  to  show  that  the  husband  was  but  a  trustee  ; 
they  do  not  contradict  the  authentic  act,  but  merely  show  that  he  sold  the  property 
in  discliarge  of  a  preexisting  agreement.  CaldweU  v.  Hennen,  5  R.  20.  Supra,  XII. 
(c),  No.  9, 

5.  Communications  before  a  policy  is  subscribed  are  only  admissible  to  explain  ambi- 
guities, or  where  error,  fraud,  or  some  fact  affecting  the  risk  is  alleged.  BeU  v.  West- 
ern Ins,  Cb.,  5  R.  423. 

6.  Where,  by  authentic  act,  a  vendee  absolutely  assumes  a  debt  due  a  third  person 
by  the  vendor,  the  latter^s  written  declaration,  that  the  assumption  was  not  absolute, 
is  inadmissible  against  such  third  person  to  prove  the  £act  unless  sworn  to.  AfcMi^ 
chad  T,  Davidson,  7  R.  53. 
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7.  Ambiguities  in  an  authentic  act  of  sale,  though  declaring  a  prior  one  bj  private 
act  null,  may  be  explained  bj  reference  to  the  latter.  LcMande  y.  Zee,  9  R.  514 
Sale,  I.  (e),  No.  20. 

8.  A  memorandum,  signed  hj  one  partj  and  led  bj  both  with  a  notary  to  be  em- 
bodied in  an  authentic  act,  is  as  obligatory  as  the  act  itself,  covenants  omitted  in  which 
are  not  therefore  inoperative.  The  instruments  must  be  construed  together  as  parts 
of  the  same  contract     Akin  v.  Drummandy  2  A.  92.     Obligations,  V.  No.  11. 

See  Bills  and  Notes,  XII.  (c),  Nos.  9, 10.      Donations,  VI.  (d).  No.  24. 

(c)    To  show  Incapacity  of  Party. 

1.  The  form  of  a  contract  cannot  prevent  one,  by  law  incapable  of  making  it,  from 
contradicting  its  contents  by  parol  or  other  evidence  showing  its  real  nature  and  the 
intent  to  evade  the  law ;  as  where  a  wife  binds  herself  as  principal,  though  in  reality 
she  be  but  her  husband's  surety.  7  N.  S.  341 ;  8  N.  S.  693 ;  7  B.  357  ;  8  B.  181 ;  5  A. 
672,  586  ;  10  L.  318.     Bills  and  Notes,  XII.  (c),  Nos.  6,  16. 

2.  Parol  may  be  received  to  show  that  a  woman  of  color,  who  claims  under  a  will, 
is  the  testator's  adulterine '  bastard.     Jung  v.  Doriocourt^  4  L.  178. 

3.  A  wife,  who  mortgages  her  paraphernal  property  to  secure  a  loan  received  bj 
her  husband  and  not  enuring  to  her  benefit,  though  she  appear  alone  as  the  borrower 
with  his  authorization,  may  show  by  parol  the  real  character  of  the  transaction  and 
exonerate  herself.     Firemen^t  Ins.  Co.  v.  Cfross^  4  R.  508. 

4.  A  married  woman  may  show  by  parol,  that  a  notarial  act  of  sale  to  defendant  bj 
her  and  her  husband  was  in  fact  a  disguised  donation  to  the  latter.  Thihodeava  v. 
Herpin,  5  A.  678  ;  6  A.  673. 

5.  Evidence  is  admissible  or  not,  according  to  the  object  for  which  it  is  offered.  Thus, 
to  establish  the  unsoundness  of  the  testator's  mind,  it  may  be  shown  that  when  making 
the  will  he  applied  to  others  to  assist  his  memory,  though,  under  C.  C.  1479,  no  proof 
of  suggestion  be  admissible.     Auhert  v.  Auberi,  6  A.  104.     Supra^  X.  (a),  No.  19. 

6.  The  concealment  of  a  donation  to  a  person  incapable  of  receiving,  under  the  form 
of  an  onerous  contract,  is  in  law  a  fraud  on  the  heir  who  may  show  it  by  all  legal  evi- 
dence, parol  or  otherwise.     Dupre  v.  Uzee,  6  A.  280. 

7.  Parol  is  always  admissible  to  show  that  a  written  act,  though  clothed  in  due  fonn 
and  conferring  apparently  a  just  right,  contravenes  a  prohibitory  law  in  the  interest  of 
public  morals  and  so  is  a  nullity.  Thus,  the  state  may  show,  in  a  contest  for  a  succes- 
sion with  a  duly  acknowledged  natural  child,  that  the  latter  is  the  offspring  of  an  adul- 
terous connection.     C.  C.  222 ;  Succession  of  Fletcher^  11  A.  59. 

8.  A  minor's  notarial  act  of  quittance  after  majority,  without  a  compliance  with  art 
355  C.  C,  is  void ;  and  he  may  show  by  parol  the  true  nature  of  the  transaction.  As  a 
receipt,  such  quittance  is  merely  prtmd  facie  evidence  of  payment  and  open  to  contra- 
diction by  parol.  Succession  ofOroizet,  12  A.  401.  Infra,  (i),  No.  12.  But  see  Minoks, 
III.  (f ),  4),  Nos.  2,  7,  13. 

See  Supra,  XIL  (0,  No.  15  ;  Infra,  XXIV.  (a).  No.  13.  Marriage,  Vin.  (a), 
No.  3 ;  (d),  No.  19.     Obligations,  III.  (a).  No.  10 ;  VII.  (a),  4),  No.  4. 

(d)   To  show  Simulation,  to  Contradict,  or  Vary. 

1)  In  General, 

1.  Parol  cannot  be  received  to  show  that  a  grant  to  A  was  in  lieu  of,  and  intended  to 
annul,  a  grant  to  B.     Chahot  v.  Blanc,  5  M.  354. 

2.  Parol  evidence  that  a  conveyance,  which  the  act  shows  to  be  a  sale,  was  not  a  ^e 
but  a  dation  en  paiement,  is  inadmissible.     SkiUman  v.  Lacey,  12  M.  404. 

3.  Parol  is  inadmissible  against  or  beyond  what  is  mentioned  in  a  written  act,  or  as 
to  what  may  have  been  said  before,  or  at  the  time  of,  making  it  or  since.  C  C.  2256; 
O.  C.  p.  310,  art.  242  ;  1  N.  S.  641  ;  3  N.  S.  694;  16  L-  129 ;  18  L.  43 ;  19  L.  381 ; 
4-R.416;  1  A.  108. 

4.  In  the  absence  of  any  allegation  of  fraud  or  error,  a  counter  letter  or  something 
equivalent  is  the  only  proof  admissible  between  the  parties  to  a  written  contract  or  their 
representatives,  to  prove  simulation  or  conditions  and  stipulations  beyond  those  ex- 
pressed. Contra  fdem  scripti  testis  non  adhihetur.  C.  C.  2256 ;  O.  C.  p.  310,  art 
242;  2N.S.367;  6N.S.206;  8N.  S.448;  4  L.  1,169,351;  9  L.  566;  3  R.  441; 
6R.443;  8R.102;  3  A.  153 ;  4A.  158,487;  5  A.  132,203;  11  A.328;  11  R.270. 
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Infroj  2),  No.  18 ;  XXIV.  (a),  No.  18 ;  Supra,  XIV.  (a),  8),  No.  8.  Obligations, 
ni.  (c),  2),  D,  No.  2 ;  VII.  (b),  2),  c,  §  2,  No.  9.  Sale,  VII.  (b),  No.  11.  Bills 
AND  Notes,  XII.  (c),  No.  18. 

5.  The  expressions  in  an  act  control  all  those  anterior  and  verbal,  and  the  latter  can- 
not be  offered  to  contradict  the  former.     Bayon  v.  Towles,  o  N.  S.  4. 

6.  Under  art.  2498  C.  C.  the  vendor  may  show  by  parol  his  declaration  of  redhibitory 
defects  at  the  time  of  sale ;  but  this  is  an  exception  to  the  general  rule  and  cannot  be 
extended  beyond  the  case  provided  for.  6  N.  S.  5^9 ;  2  L.  448  ;  8  R.  810  ;  10  A.  489 ; 
12  A.  111.     Sale,  III.  (d),  6),  b.  No.  16. 

7.  Parol  is  inadmissible  to  show,  that  plaintiff's  written  sale  to  defendant  of  the  un- 
divided half  of  property  was  in  pursuance  of  their  original  joint  purchase  from  plaintiff's 
vendor.    Walsh  v.  Texada,  7  N.  S.  282. 

8.  The  date  of  an  authentic  act  cannot  be  contradicted  by  parol.  Hepp  v.  Parker^  8 
N.  S.  473. 

9.  The  rule  of  the  code,  prohibiting  evidence  against  or  beyond  a  written  instrument, 
applies  particularly  to  real  estate ;  acts  which  relate  to  personal  property  are  goveiiied 
by  the  general  rules  of  evidence.  Clamagaran  v.  Sacerdotte,  8  N.  S.  542 ;  Akin  v. 
Drummand,  2  A.  93.     Infroy  (e),  No.  80. 

10.  When  a  bond  does  not  show  on  its  face  that,  besides  the  sureties  signing  it,  there 
was  to  have  been  another,  it  cannot  be  shown  by  parol.  Police  Jwry  v.  Haw,  2  L.  48. 
hifra^  (j),  No.'  16.     Obligations,  III.  (b),  2),  Nos.  4, 10,  24. 

11.  Parol  evidence  of  the  existence  of  articles  of  copartnership  may  be  given,  but  not 
of  their  contents.     Ingraham  v.  White,  2  L.  298. 

12.  Parol  is  inadmissible  to  show,  that  a  vendor  gave  an  additional  guaranty  besides 
that  in  the  act  of  sale.     Goodloe  v.  Hart,  2  L.  447. 

13.  A  vendee  of  slaves,  who  has  given  his  note  in  payment,  cannot  prove  a  condition 
different  from  that  expressed  in  the  deed.     lb, 

14.  Parol  evidence  of  oral  alterations  in  written  instructions  for  a  sale  is  inadmissible. 
Pew  v.  lAvaudais,  3  L.  460. 

15.  Parol  proof  is  admissible  of  a  lease  which,  though  reduced  to  writing,  is  not  signed 
by  the  parties.     Bahassa  v.  Orleans  Nav.  Co,,  5  L.  462. 

16.  To  rebut  presumptions  of  fraud  or  perjury  arising  in  a  case,  a  party  may  show  by 
parol  that  an  act  was  passed  at  another  place  than  that  recited,  the  place  not  being  es- 
sential.    Keys  V.  PoweU,  9  L.  574. 

17.  Where  a  quantity  of  sugar,  insured  to  go  by  a  certain  steamer,  is  only  part  taken, 
parol  is  inadmissible  to  show  that  the  policy  was  to  cover  the  rest  by  the  next  voyage. 
Courtnay  v.  Miss.  Jns,  Co.,  12  L.  240.     Insurance,  III.  (b),  No.  11. 

18.  When  the  written  sale  of  a  ship  is  merely  executed  in  compliance  with  a  previous 
verbal  agreement  to  sell,  the  latter  may  be  proved  by  parol.  Shields  v.  Perry,  16  L. 
463 ;  Bell  V.  Firemen's  Ins.  Co.,  8  R.  423 ;  Bell  v.  Western  Ins.  Co.,  2b.  428. 

19.  Parol  is  inadmissible  to  contradict  a  donation  inter  vivos  and  show  that,  as  agreed 
between  the  parties,  the  donor  received  the  rents  during  his  life.  Macarty  v.  Com.  Ins, 
Co,,  17  L.  366. 

20.  Art.  2256  C.  C.  is  not  confined  to  authentic  acts,  nor  those  transferring  immovables. 
JDmw  v.  LiddeU,  5  R.  111. 

21.  A  party's  parol  admissions  contradicting  positive  written  evidence,  e.  g.  the  enrol- 
ment of  a  steamer,  are  inadmissible.     Clark  v.  Slidell,  5  R.  830. 

22.  Where  by  a  written  dissolution  of  a  partnership  one  partner  takes  the  assets  and 
assumes  the  debts,  a  guaranty  by  the  other,  that  they  did  not  exceed  a  certain  sum,  can- 
not be  shown  by  parol      Lynch  v.  Burr,  7  R.  96. 

23.  Parol  is  inadmissible  to  prove  that  a  slave  was  represented  as  possessing  qualifi- 
cations not  mentioned  in  the  act  of  sale,  where  fraud  is  not  charged.  C.  C.  2507,  2525  ; 
MiUiken  v.  Andrews,  11  R.  241  ;  Buhler  v.  McHatton,  9  A.  192.  Sale,  III.  (d),  6), 
B,  No.  20. 

24.  A  party's  statements  cannot  explain  or  contradict  a  notarial  act  mader  by  his  au- 
thority, where  he  continues  to  hold  under  it.     Groves  v.  Steel,  8  A.  280. 

25.  A  privilege  resulting  from  a  written  sale,  which  is  unambiguous,  cannot  be 
destroyed  by  parol.     C.  C.  2256;  Bmer  v.  Mahle,  8  A.  600.     Infra,  (e).  No.  4. 

26.  Prior  conversations  respecting  a  contract,  afterwards  reduced  to  writing,  are  in- 
admissible where  fraud  is  not  charged.    DAquin  v.  Barbour,  4  A.  441. 

27.  Parol  is  inadmissible  to  contradict  a  written  release.  Morgan  v.  Morgan,  5  A. 
230. 
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28.  The  acts  which  parol  cannot  contradict  are  thoee  creating  conyentional  obtigations. 
An  inventory  is  not  Buch  an  act     Derouin  t.  Segunt,  5  A.  550. 

29.  Parol  is  admissible  to  contradict  a  will  by  public  act,  showing  on  its  fiioe  a  oom- 
pliance  with  all  legal  formalities.     Mouton  v.  Cameau^  5  A.  566. 

30.  Where,  in  reply  to  the  obligee's  letter  setting  forth  his  contract,  the  obligor  signs 
an  answer  written  by  his  amanuensis,  the  latter  cannot  testify  that  something  different 
was  intended  from  that  expressed.     WiUiamM  v.  Hoody  11  A.  113. 

31.  Where  the  sale  of  a  slave  is  d^ted  in  Louisiana,  a  party  cannot  show  by  parol  that 
it  was  made  in  another  state,  to  ingraft  on  it  the  laws  of  that  state.  McCall  v.  Hendxr- 
ton,  11  A.  209. 

32.  In  an  action  of  redhibition,  the  vendor  cannot  show  by  parol  that  the  defects  were 
known  to  the  vendee,  if  no  party  to  the  transactions  from  which  such  knowledge  is  al- 
leged to  have  resulted.     Ih, 

33.  The  unbending  rule  of  our  jurisprudence  is,  that  a  party  cannot  vary  or  destroj 
his  voluntary  agreement  by  other  than  written  evidence,  which  includes  answers  to  inter- 
rogatories on  facts  and  articles.     LuMpt  v.  Wicks,  12  A.  789. 

34.  Parol  is  inadmissible  to  show  that  a  company  would  not  have  insured  at  the  rate 
taken,  if  it  had  known,  that  the  risk  by  which  the  thing  has  perished  was  to  be  incorred. 
The  evidence  does  not  explain  an  obscurity,  but  enlaiges  the  prohibitions,  of  the  policy. 
Summers  v.  U.  S.  Ins,  Oo*^  13  A.  504. 

35.  Where  a  notarial  sale  contains  a  full  guaranty,  the  vendor  cannot  show  bj  parol 
that  he  did  not  warrant  the  slave  against  running  away ;  but,  to  rebut  the  charge  of  fraad 
for  concealing  the  vice,  he  may  show  by  such  evidence  that  at  the  time  he  stated  to  the 
vendee,  the  slave  had  once  run  away.     Jackson  v.  Hays,  14  A.  577. 

3G.  In  a  contest  between  the  parties  to  a  deed,  the  basis  of  the  action,  a  recital  of  their 
residence,  if  not  one  of  the  causes  of  the  contract,  may  be  contradicted  by  parol.  HU' 
man  v.  Mosdy,  14  A.  710.  \_In  Davis'  case,  on  which  the  court  reUes,  the  reeitalwuiM 
a  contract  with  a  third  person  ;  Supra,  XII.  (h),  No.  10.] 

37.  One,  not  a  party  to  a  sale  between  plaintiff  and  defendant,  cannot  be  made  so  by 
parol.     Davis  v.  Miltaudon,  14  A.  808. 

See  Mandate,  I.  (a).  No.  21.     Bills  akd  Notes,  XII.  (c)« 

8)  Simulation;  QmndenUian ;  and  Privies. 

1.  Parol  is  inadmissible  to  show,  that  besides  the  price  stipulated  a  further  sbm  was  to 
be  paid.     Clark  v.  Farrar,  3  M.  250 ;  Bart  v.  Olark,  5  M.  614. 

2.  Defendant,  who  pleads,  may  avail  himself  of  plaintiff's  parol  evidence  showing,  the 
simulation  of  an  act     Berthole  v.  Mace,  5  M.  593. 

3.  Though  the  vendor  plead  non  numeratd  pecunid,  the  vendee  cannot  give  parol 
proof  that  the  price  mentioned  was  not  the  real  consideration.     lb. 

4.  Where  an  act  states  a  certain  note  as  the  consideration,  the  vendee  cannot  show  by 
parol  that  another  note,  dated  before  the  sale,  was  part  of  the  price.  Harrison  v.  LacerUf, 
8  M.  216. 

5.  A  wife,  as  her  husband's  legatee,  cannot  show  by  parol  the  simulation  of  a  sale  by 
him ;  aUter,  where  she  claims  as  partner  in  community.     Guidry^  v.  Grivot^  2  N.  S.  13. 

6.  Parol  is  inadmissible  to  show  that  a  consideration  was  given  for  an  act,  on  its  face 
a  donation  purely.     Semple,  v.  Fletcher,  3  N.  S.  385. 

7.  A  vendee  cannot  show  by  parol  the  simulation  of  his  vendor's  tide.  Chpells  v. 
DaUon,  4  N.  S.  123. 

8.  A  vendor  cannot  prove  by  parol  that  he  did  not  receive  the  price,  when  he  has 
acknowledged  its  receipt  even  sous  seing  prive.     Baker  v.  Voorhies,  6  N.  S.  312. 

9.  A  wife  cannot  show  by  parol  that  a  sale  by  her  father  to  herself  and  hasband  was 
simulated,  and  intended  as  a  donation.     Lloyd  v.  Graham^  8  N.  S.  701. 

10.  A  wife  who,  in  a  notarial  sale  of  her  property,  acknowledges  receipt  of  the  price, 
may  show  by  parol,  that  it  passed  through  her  husband's  hands  or  was  paid  to  him  sub- 
sequently purchasing  from  her  vendee.     Foster  v.  Foster,  6  L.  26. 

1 1 .  Parol  is  inadmissible  to  show  that  property  in  one  street,  as  specified,  in  a  writ- 
ten sale,  was  intended  for  the  same  kind  of  property  in  another.  It  woald  displace  a 
written,  by  a  parol,  contract.     Madison  v.  Zabriskie,  11  L.  251. 

12.  Neither  the  vendor  nor  his  surety  can  contradict  by  parol  an  authentic  act  ac- 
knowledging receipt  of  the  price ;  its  non-payment  must  be  shown  by  a  counter  letter  or 
answers  by  the  vendee  or  his  heirs  to  interrogatories.  Forest  v.  Shores,  1 1  L.  418 ;  Suc- 
cession of  Thomas,  12  R  215  ;  Ferguson  v.  Cnaxe,  12  A.  667.    Jnfra,  XVIIL  (b),  No.5. 
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13.  A  failure  of  consideration,  which  a  written  agreement  shows  had  passed  at  its 
date,  caonot  be  proved  by  paroL     Ihath  v.  Locke,  18  L*  68. 

14  The  parties  cannot  prove  by  parol  a  simulated  contract,  not  fraudulent ;  and  if 
fnudulent  as  to  both,  it  cannot  be  enforced.  Delahoussaye  v.  JQavU^  19  L.  409.  Ob- 
ligations, IIL  (c),  2),  ▲,  No8. 1,  8. 

15.  A  legatee  must  avoid  a  contract  by  the  same  means  as  the  testator,  under  whom 
he  claims.    lAcaUaud  v.  Bapttstey  3  B.  441.     Donations,  11.  (d),  Nos.  1,  16. 

16.  Plaintifrs  charging  defendant,  their  step-father  and  tutor,  with  defrauding  them 
of  land  which  had  belonged  to  their  father,  may  show  by  the  latter*s  vendee  that  the 
8»le  to  him  was  simulated,  and  that  after  the  father's  death,  on  receiving  back  the  note 
given  for  the  price  from  defendant,  he  had  reconveyed  tlie  land  to  him  and  the  mother 
of  plaiotifis,  supposing  the  title  thereby  vested  in  the  latter.  A  counter  letter  if  taken, 
as  probable  from  the  evidence,  must  have  fallen  into  defendant's  hands.  Tutorship  of 
Badety  4  R.  290. 

17.  Where  no  fraud  or  error  is  charged,  parol  is  inadmissible  to  show  a  party's  assent 
to  an  alteration  by  a  notary  in  an  act  before  recording  it,  as  to  the  quantity  of  land  sold. 
It  would  prove  something  after  the  act,  materially  changing  it  and  restricting  the  ven- 
dee's title.    Labiche  ▼.  Jahan^  9  R.  30. 

13.  A  party  to  a  notarial  act  can  prove  it  simulated  only  by  a  counter  letter  or  the 
otjier  park's  answers  to  interrogatories,  and  not  by  paroL     Hewlett  v.  HendereoUy  9  B. 

19.  By  the  laws  of  Mississippi  a  recital  in  a  deed  that  the  price  has  been  paid  is  not 
coodosive,  but  only  prima  fade  evidence  of  the  fact.     Fletcher  v.  Fletcher y  5  A.  408. 

20.  Such  a  deed  here  wiU  be  regarded,  as  a  private  writing,  and,  as  a  simple  receipt 
for  money,  open  to  explanation.    lb.    InfrUy  (i),  No.  12. 

21.  Parol  is  admissible  to  show  the  simulation  of  a  sale  by  plaintiff's  ancestor,  under 
which  defendant  claims,  after  it  is  proved  that  the  latter,  in  acquiring  title,  knew  its 
cbaracter  which  nothing  indicates  to  have  been  fraudulent.  Gavoso  v.  Dekwoderie.  9 
A  278. 

22.  A  mortgage  of  the  property  with  the  vendee*s  assent  by  the  vendor,  and  its  ap- 
praisement after' the  latter's  death  as  part  of  his  succession  by  the  former,  who  signs  the 
inventory  in  which  it  is  so  described,  furnish  written  evidence  that  the  sale  was  simu- 
lated.   A 

23.  A  party  to  an  authentic  act  cannot  prove  its  simulation  by  parol  and  contradict 
both  it  and  a  contemporaneous  writing,  without  alleging  fraud.     Theurer  v.  Schmidt^  10 

Am  1^0. 

24.  An  administrator,  as  heir  and  as  representing  the  creditors,  may  show  by  parol 
tlttt  a  notarial  act  which,  not  a  contract  nor  affecting  immovables,  is  a  mero  admission 
by  the  deceased  of  indebtedness,  is  a  simulation  and  the  admission  false.  Art.  2256 
C.  C  is  inapplicable  to  such  a  case.     Succeseioti  of  Lerudje^  1 1  A.  386. 

25.  Where,  after  the  notarial  sale  of  a  slave  to  plaintiff  duly  registered,  the  vendor, 
whose  continued  possession  is  shown  without  objection,  sells  by  private  act  with  delivery 
to  defendant,  the  latter,  who  expressly  pleads,  may  prove  by  parol  that  no  price,  though 
the  notarial  act  recite  otherwise,  was  paid  by  plaintiff.  Harper  v.  Fierce^  13  A.  340. 
A/ro,  XXIV.  (a).  No.  4. 

26.  In  such  case,  the  presumption  of  fraud  from  the  vendor^s  continued  possession 
pats  phuotiff  to  the  proof  of  his  good  faith ;  and  if  he  by  parol  can  rebut,  by  parol  can 
defendant  sustain,  the  presumption,  from  establishing  which  he  is  not  estopped  by  hold- 
ing onder  the  same  vendor.  Such  is  the  very  case  provided  for  by  C.  G.  1915.  Ib^ 
Sale,  UL  (b),  4),  b.  No.  7. 

27.  An  administrator  cannot  prove  by  parol  the  simulation  of  his  intestate's  sale,  un-*. 
lew  alleged  to  be  in  fraud  or  to  the  injury  of  creditors.  West  v.  Hickman^  14  A.  610. 
Obligations,  IIL  (c),  2),  d,  Nos.  8,  9 ;  Vn.  (b),  2),  b,  §  1,  No.  12 ;  S  3,  No.  16. 

See  A/hi,  (e).  No.  18. 

(e)  To  Eocpkdn  ;  Aicertain  Subfect-Mxiter  and  its  Qualities ;  and  to  show  Usage. 

1«  Experts  may  show  the  meaning  of  the  words  ^frente  al  rio^  ia  a  Spanish  g^nt. 
MoTffon  T.  lAvingsiony  6  M.  219 ;  Livingston  v.  Hermann^  9  M.  718. 

2.  Ambiguity  lurking  in  a  written  instrument  into  which,  on  its  face  certain,  uncer- 
t^^  ia  introduced  by  proof  of  collateral  matter,  may  by  the  same  kind  of  proof  be 
f^cmoved.    Ambigtdtas  verborum  latens  verificaUone  suppletur  ;  nam  qtiod  ex  facto  oritur 
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ambiguum  verificaitane  faeti  toUitur.     9  M.  40 ;  4  N.  8.  190 ;  5  N.  S.  297 ;  S  N.  S. 
161  ;  10  L.  209. 

8.  If  an  act  state,  that  the  two  vendees  **  gave  his  note  "  for  a  certain  som,  each  maj 
show  by  parol  that  his.  note  was  for  half  the  amount.  Lafarier^  v.  Sanglairy  12  M. 
400. 

4.  A  writing,  in  which  there  is  no  ambignitj,  cannot  be  explained  bj  parol  QuoHet 
in  verbis  nulla  est  ambigviias^  ihi  nulla  expositio  contra  verba  jienda  esL  Lazan  t.  Pe^ 
tavin,  12  M.  684 ;  Sewall  v.  Roach,  5  A.  683 ;  Stratum  v.  Rogers,  11  A.  380.  Svapra, 
(d),  1).  No.  25. 

5.  One,  suing  as  instituted  heir,  maj  show  his  identity  by  paroL  Lafon  y.  GnmtTy 
1  N.  S.  243. 

6.  An  architect  may  be  examined  as  to  the  usage  under  particular  contracts,  bat  not 
his  understanding  thereof.     Saurez  v.  Duralde,  1  L.  266. 

7.  Parol  may  supply  the  omission  of  a  building  contract,  silent  as  to  the  kind  of  roof 
to  be  put  on  a  house.     Thompson  v.  Brothers,  5  L.  279. 

8.  Parol  is  admissible  to  show  that  property,  designated  in  a  counter  letter  as  the 
lev^  property,  was  the  vendor's  sole  property  and  so  that  intended.  Purdon  v.  Lif^ 
9  L.  566. 

9.  Parol  is  inadmissible  to  show  that,  as  to  title,  an  act  is  different  from  what  it  par- 
ports  to  be  on  its  face ;  cUiter,  to  show,  in  a  claim  against  the  community,  that  the  hus- 
band paid  for  property  with  his  separate  funds.     .Rroum  v.  Oobb,  10  L.  181. 

10.  An  agent,  claiming  commissions  under  a  written  mandate  to  settle  a  sucoession, 
may  show  that  they  are  usually  allowed  in  such  cases ;  his  principal,  he  may  prove, 
knew  such  to  be  his  business  and  the  charge  usnaL  Deeoux  v.  J^nievignetf  10  L 
508. 

11.  Parol  is  admissible  against  a  party  to  show  the  general  meaning  of  a  word,  bat 
not  the  sense  in  which  he  has  declared  he  used  it.  Idvaudais  v.  MunicipaHti^  Ne»  Twot 
16  L.  509. 

12.  A  mortgagor  may  show  the  nature  and  failure  of  the  consideration  which  ifl  not 
stated  in  the  act.     Falcon  v.  Boucherville,  1  R.  337. 

13.  A  wife  may  show  by  parol  that  she  paid  for  property  with  paraphernal  fandi, 
though  the  act  do  not  so  state.  TerreU  v.  CtUrer,  1  R.  367 ;  Squier  v.  Stockton,  5  A. 
743. 

14.  Parol  is  admissible  to  show  the  truth  of  a  representation  to  obtain  a  policy,  and 
the  party  covered  by  one  for  the  benefit  of  whom  it  mag  concern.  But  if  he  be  named 
and  his  interest  specified  or  legally  presumed,  parol  cannot  alter  the  contract,  onleeB 
fraud  or  other  legal  cause  be  alleged.     Bell  v.  Western  Ins.  Co^  5  R.  423. 

15.  Parol  offered  by  a  wife  to  show  that  a  notarial  sale,  acknowledging  pajm^t 
of  the  price  in  money,  was  in  fact  a  datum  en  pagement  of  her  paraphernal  property,  is 
admissible  to  prove  its  acquisition  with  her  funds.     Gonor  v.  Oonor,  1 1  R.  526. 

16.  A  survey  or  plan  annexed  to  the  sale,  under  which  plaintiff  claims,  is  the  better 
evidence  to  show  whether  it  include  the  land  in  dispute ;  but,  in  tfa«ir  absence,  parol  is 
admissible.     Hiestand  v.  Forsgth,  12  R.  371. 

17.  Parol  evidence  to  identify  land,  not  specifically  described  in  a  title,  explains,  hot 
does  not  go  against  or  beyondj  it,  and  so  is  not  excluded  by  C.  C.  2256.  Jdoore  v.  Hoof' 
ton,  3  A.  193. 

18.  Any  legal  evidence,  oral  or  written,  is  admissible  to  show  the  true  cause  of  &  co^ 
tract  which  is  not  thereby  contradicted.  C.  C.  1888-94;  Belabigarre  v.  Mumdptdity 
No.  Two,  3  A.  230 ;  Klein  v.  DinJcgrave,  4  A.  540.     Supra,  (d),  2). 

1 9.  Where  an  act  admits  the  purchase  of  machinery  without  specifying  the  article^i 
parol  is  admissible  to  show  what  they  were.    Larue  v.  Hcanpton,  4  A.  53. 

20.  Parol  is  admissible  to  show  the  nature  and  extent  of  premises  leased  by  a  private 
act,  whose  indefinite  language  leaves  the  intention  of  the  putiea  doubtful.  JJtAqiM  ▼« 
Barbour,  4  A.  441. 

21.  Parol  is  admissible  to  show  the  nature  of  the  subject  of  a  contract,  whenerer,  if 
considered  relatively,  it  would  receive  an  interpretation  different  from  what  it  would  re- 
ceive if  considered  in  the  abstract.     Squier  v.  Stockton,  5  A.  743. 

22.  Parol  is  admissible  to  show  the  popular  and  technical  meaning  of  the  words  **9oeio 
industrial"  in  a  Spanish  contract,  and  that  those  words  designate,  in  common  parlance, 
an  emploge  by  the  Spanish  laws  exempt  fromi  partnership  debts.  Taylor  v.  SotolingOy 
6  A.  154. 

23.  A  party  may  by  parol  explain  faia  account  current,  and  show   that  payments  by 
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the  other  partj  were  for  advances  to  carry  on  a  mercantile  business,  and  not  for  a  mort- 
ga^  note  securing  certain  acceptances.     Turner  v.  Lewis,  6  A.  774. 

24.  Where  a  printed  clause  in  a  dancing-girl's  engagement  which,  passed  at  Paris, 
was  {0  be  exchanged  for  another  on  her  arrival  here,  is  ambiguous  and  technical,  parol 
is  admissible  to  show  that  bj  the  terms  employed  and  the  usages  of  France  the  clause 
applied  ooly  to  comediennes  and  not  danseuses,  and  could  not  have  been  intended  to 
form  part  of  her  final  engagement.  Baron  v.  Placide,  7  A.  229.  Obligations,  V. 
No.  25. 

25.  Where  a  contract  to  put  up  a  sugar-mill  and  engine  for  a  planter  specifies  no 
time  fiw  the  completion  of  the  work,  parol  is  admissible  to  show  such  facts  and  usages  as, 
coupled  with  the  stipulations,  will  indicate  the  period  which  the  parties,  it  must  be  pre- 
ramed,  contemplated  without  mentioning,  from  a  knowledge  that  such  incident  would  be 
sufiplied  by  equity  and  usage.     C.  C.  1 959 ;  Rugehf  v.  Goodloe^  7  A.  295. 

26.  Where  a  lease  does  not  define  the  extent  of  the  premises,  parol  evidence  is  ad- 
missible of  the  lessee's  acts  and  declarations,  to  show  that  the  portion  occupied  by  him 
was  all  to  which  he  was  entitled  under  the  contract  as  understood  by  the  parties.  CorbeU 
T.  CoOeUo,  8  A.  427. 

27.  Where,  under  the  laws  of  another  state  in  which  a  marriage  settlement,  sought  to 
be  maintained  here,  has  been  executed,  parol  would  be  admissible  to  identify  slaves  as 
covered  by  the  settlement,  though  not  named  therein,  such  evidence,  it  seems,  is  ad- 
missible for  the  same  purpose  here.     Sherrod  v.  GaUegkan,  9  A.  510. 

28.  Where  the  written  clause  of  a  printed  marine  policy  on  a  floating  dock  in  New 
Orieans  recites,  that  it  is  *^  against  all  risks,"  in  the  absence  of  any  custom  giving  the 
terms  a  particular  signification,  the  construction  is  one  of  law  on  the  instrument  itself. 
Marcy  v.  Sun  Ins.  Co.,  11  A.  748. 

29.  And,  in  such  case,  parol  is  inadmissible  to  show  that  by  custom  the  perils,  for  loss 
from  which  a  recovery  is  sought,  are  not  included  in  the  terms  *'  harbor  risks  "  and 
** river  risks,''  the  only  risks  covered ;  these  terms  having  a  settled  meaning,  and  em- 
bracing external  accidents  only  and  not  defects  in  the  thing  insured.     lb. 

30.  Where  no  mistake  or  fraudulent  omission  is  alleged  in  a  notarial  sale  of  movables, 
the  vendee  cannot  prove  by  parol  the  intention  to  include  certain  articles  therein.  An» 
pmar  v.  Wilsony  12  A.  857.     Infra,  (h),  No.  17. 

31.  Id  such  a  sale,  the  expressions,  *' home* furniture"  and  '^furniture  appertaining  to 
tbe  dwelling,*'  cannot  be  regarded  as  ambiguous,  and  parol  is  inadmissible  to  show  that 
certain  articles  were  to  be  included  therein.  Such  terms  will  embrace  silver  plate ;  and 
90  the  expressions,  "•  instruments  of  husbandry,"  will  include  a  sugar-house  mill  and 
wgar-keltles.     lb. 

32.  The  cause  of  a  contract  is  always  open  to  proof,  explanatory  of  its  true  nature,  as 
between  the  parties.  C.  C.  1888-94 ;  Saramia  v.  Courrigij  13  A.  25.  Bills  and 
Notes,  XII.  (c),  No.  13. 

33.  Thus ;  the  maker  of  a  note  nearly  prescribed  and  never  protested,  sued  by  the 
payee,  pleaded,  without  alleging  error  or  fraud,  that  before  maturity  he  had  sold,  plain- 
tiff a  ooiflee-house  by  notarial  act  reciting  that  the  price  had  been  paid,  comptant  en  mon- 
n^n'e  du  eours,  but,  in  reality,  that  the  note  was  taken  for  current  money  and  so  much 
ca.-'fa.    Held ;  defendant  may  prove  his  plea  by  parol.    lb. 

34.  Bpofford,  J.,  dissenting.  This  ruling  is  not  sustained  by  the  authorities  cited. 
The  act  thus  flatly  contradicted  by  parol,  without  even  suggestion  of  error,  is  within  the 
category  of  Derovin's  case.  Supra,  (d),  1),  No.  28,  and  the  question  one  of  the  admis- 
sibility of  evidence,  regardless  of  possible  equities.     lb. 

35.  Where,  in  a  petitory  action  involving  a  question  of  identity,  the  parties  claim 
under  different  persons  of  the  same  name,  one  of  the  latter,  even  before  any  conveyance 
^m  him  be  produced,  may  testify  that  he  is  the  identical  party  who  once  owned  the 
property.    Doyle  v.  Estomet,  13  A.  318.     Supra,  IV.  No,  4, 

36.  In  a  sale  of  ^  improvements  on  the  public  lands,"  an  ambiguity  as  to  their  lo- 
cation, extent,  and  value,  may  be  explained  by  paroL     McLeroy  v,  Jiuckworth,  13  A. 

37.  Where  the  act  leaves  it  doubtful,  whether  a  sale  of  ^  the  interest  to  all  improve- 
nenta  "  were  intended  as  only  a  quit  claim,  or  the  sale  of  a  right  warranted  to  exist,  parol 
u  admissible  to  remove  the  doubt     lb, 

38.  Tbe  omiflsion  of  the  vendee's  name  in  the  body  of  the  notarial  act,  to  which  it  is 
eubacribed,  may  be  supplied  by  the  testimony  of  the  notary  and  witnesses.  The  omis- 
sion of  a  material  part  of  tbe  instrument,  irendering  it  unintelligible,  eould  only  be  sup- 


640  EVIDENCE,  XV.  (f ) ;  (g). 

plied  by  parol.  So,  in  the  case  of  the  Union  Bcmkj  (Bills  akd  Notes,  VIII.  (d),  Na 
10,)  the  date,  omitted  in  a  notarial  certificate  of  protest,  was  shown  bj  parol.  Beauoai$ 
V.  WaU,  14  A.  199. 

39.  Merrick,  C.  J.,  dissenting.  The  ambiguitj  being  patent  could  be  remoTed  only 
by  the  light  of  surrounding  circumstances,  which  can  hardly  supply  the  want  of  a  party 
to  the  act  itself.  Otherwise  the  grantor's  name  and  the  subject-matter  might  in  like 
manner  be  supplied,  and  thus  all  instmments  would  become  hollow.  In  the  case  of 
the  Vniim  Bank,  the  whole  subject-matter  might  have  been  shown  by  parol.  So  too  a 
date,  which  is  not  essential  to  a  contract,  may,  if  omitted,  be  established  aliunde.  Here, 
however,  though  the  grantee's  name  be  omitted,  the  grantor's  intention  may  be  evolved 
from  the  instrument  itself.  Id  cerium  est  quod  cerium  reddi  patesL  IL  Bills  a5D 
N0TE8,XII.  (c),  No.  12. 

40.  Where  creditors  sign  a  compromise  with  their  debtor  afterwan^  sued  by  plaintiff, 
who  bad  not  signed,  as  owner  of  a  note  as  holder  of  which  a  creditor  had  signed,  the 
latter  may  show  he  acted  as  plaintiffs  agent,  such  testimony  explaining  his  capacity 
without  varying  his  signature.     Barriere  v.  Peyehaud^  14  A.  370. 

(f )   To  show  CoUateral  Facte  and  Acts  in  Mxecution  of  Instrument, 

1.  Where  an  authentic  act  refers  to  the  vendor's  title,  the  latter  may  show  by  the 
notary  that  it  was  in  the  vendee's  possession.     Garian  v.  BieffeU  2  N.  S.  619. 

2.  Where  movables  are  sold  by  authentic  act,  the  notary  may  prove  the  delivery  of  a 
counter  letter  and  circumstances  showing  the  transaction  bond  fide  under  G.  C.  2456. 

WiUiams  v.  Franklin,  7  N.  S.  672. 

3.  Parol  is  admissible  to  show,  that  one  of  the  parties  to  an  act  read  it  several  dajs 
before  signing  it.     Hepp  v.  Parker^  8  N.  S.  473. 

4.  The  accomplishment  of  a  condition  in  a  sale  of  real  estate  may  be  shown  by  parol. 
WeUs  V.  Compton,  3  L.  169. 

5.  If  a  lease  authorize  the  resumption  of  the  premises,  if  not  kept  in  good  order,  th^ 
condition  may  be  shown  by  parol.     Orleans  Nov,  Co*  Y.AUard^  3  L.  210. 

6.  A  third  person,  though  he  have  not  signed  an  act  stipulating  his  release  of  a 
mortgage  on  the  property  sold,  may  prove  his  compliance  with  the  stipulation.  Mc- 
JUanus  V.  Jewett,  6  L.  537. 

7.  Collateral  facts  may  be  shown  by  parol ;  e.  g.  the  vendor's  resumption  and  posses- 
sion, with  the  vendee's  consent,  of  slaves  afiected  with  redhibitory  defects,  to  avoid  liti- 
gation,    Andrus  v.  Chretien^  7  L.  318 ;  Spencer  v.  SloOy  8  L.  290. 

8.  Parol  admitted  to  show  a  possession  erroneous  and  inconsistent  with,  cannot  destroy, 
a  written  title.     MiUikin  v.  Minnie^  12  L.  539. 

9.  Acts  of  the  parties  in  execution  of  a  written  contract  may  be  shown  by  parol 
Amory  v.  Blacky  1 3  L.  268.     Obligations,  V.  No,  7. 

10^  Parol  is  admissible  to  show  that  the  vendor  kept  an  act  of  sale,  acknowledging 
payment  of  the  price  in  cash,  until  settlement  of  his  accounts  with  the  vendee  and  the 
latter's  deliver  of  a  note  for  the  balance  found  due.     Hermann  v.  HootseU^  18  L.  419. 

11.  Parol  is  admissible  to  show  what  occurred  at  a  judicial  sale,  or  subsequently,  in 
relation  to  a  compliance  with  its  terms.     Perkins  v.  ZHdcson^  1  B.  413. 

12.  So,  too,  that  the  price  of  real  estate  sold  at  auction  was  paid  to  a  mortgagee,  and 
the  mode  of  such  payment.     Macarty  v.  Gasquety  1 1  R.  270. 

13.  So,  too,  how  the  parties  have  executed  a  sale  of  land,  and  the  conibrmi^  of  the 
possession  to  the  act.     Marcotte  v.  OocOy  12  R.  167. 

14.  Where  the  act  of  sale  of  slaves  is  silent  as  to  possession,  it  may  be  shown  by  parol 
Bass  V.  Balphy  5  A.  235. 

See  Bills  and  Notes,  Xn.  (c),  Nos.  1,  5, 11. 

(g)   To  show  a  Subsequent  Agreement  or  Discharge^ 

1.  A  subsequent  contract,  modifying  a  written  one,  may  be  shown  by  parol.  Com" 
mandeur  v.  Bussell,  5  N.  S.  459 ;  BouUgny  v.  Urquharty  4  L.  30. 

2.  A  written  lease  may  be  extended  by  parol.     Mossy  v.  Mead,  2  L.  161. 

8.  A  subsequent  verbal  agreement  as  to  repairs,  if  a  separate  matter  not  contained  in 
the  written  lease,  may  be  shown  by  parol.     Kenyan  v.  Berghel^  13  L.  136. 

4.  A  subsequent  agreement  to  grant  an  authority,  not  conceded  in  a  written  contract, 
may  be  shown  by  parol,  but  not  the  intention  of  the  parties  when  entering  into  it.  Boss 
V.  (/Nail,  1  E.  858. 
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5.  Parol  is  inadmissible  to  prove  the  cancelling  of  a  written  contract.  It  is  the  strong- 
est evidence  that  can  be  given  against  it.     Sharkey  v.  Wood,  5  R.  326. 

6.  The  lessor's  consent  prior  to  the  expiration  of  the  lease,  that  a  third  person  should 
Ofccupj  the  premises  as  his  tenant,  may  be  shown  by  parol ;  it  does  not  contradict  the 
written  lease,  but  only  shows  a  subsequent  agreement  in  i*elation  to  it.  Cunningham  v. 
CdduM,  7  R.  520. 

7.  The  admission  of  parol  to  prove  a  new  and  distinct  agreement  to  pay  a  debt,  re- 
leased by  a  written  act,  does  not  violate  art.  2256  C.  C.     Jamison  v.  Ludlow,  3  A.  492. 

d.  Faroi  is  inadmissible  to  modify  a  written  agreement  or  prove  a  subsequent  verbal 
one,  inconsistent  with  it.     Barlhet  v.  Ettehene,  5  A.  315. 

9.  The  dissolution  of  a  partnership,  formed  in  writing  when  it  mi^t  have  been  ver- 
bally, may  be  shown  by  parol.  Such  evidence  no  more  contradicts  the  act  than  parol 
proof  of  payment  does  a  promissory  note.  Gardiner  v.  BataiUe,  5  A.  597.  Supra,  IX. 
(a).  No.  11. 

10.  Where  an  obligation,  to  secure  which  a  policy  has  been  assigned  as  collateral  se- 
curity, is  extinguished,  the  assignor  may  sue  thereon  without  a  written  reassignment  and 
prove  by  the  assignee  the  extinction  of  the  obligation.  The  evidence  does  not  contradict 
a  written  instrument  nor  deny  the  assignment ;  it  simply  shows  that  the  effect  of  the 
transfer  has  ceased ;  and  the  assignee  has  a  right  to  disavow  any  further  interest  in  the 
policy.     Summers  v.  U.  S.  Ins.  Co.,  13  A.  504. 

S€«  Succession,  VIIL  (e),  7),  d,  No.  9. 

(h)   To  show  Fraud,  Error,  or  Usury. 

1.  The  parties  to  an  act,  attacked  as  fraudulent,  may  prove  its  good  faith  by  parol. 
Fouque  v.  Vignaud,  6  M.  423. 

2.  Children  may  show  by  parol  that,  after  their  father's  death,  his  transferee  was  to 
convey  to  their  coheirs  and  thus  defraud  them  of  their  legitime,  Oroizet  v.  Gaudei,  6 
M.  526. 

3.  Fraud  may  be  shown  by  parol  in  a  written  sale  of  land  only  by  one  whose  rights, 
existing  at  the  time,  are  thereby  injured.     Sides  v.  MeOullough,  7  M.  654. 

4.  To  show  usury,  a  slave's  services,  which  a  mortgagee  is  to  take  for  interest,  may 
be  proved  by  parol  worth  more  than  the  legal  rate.     Galloway  v.  Legan,  4  N.  S.  167. 

5.  So,  too,  if  the  mortgagee  is  to  receive  such  services  besides  interest.  Rains  v. 
Kemp^  4  L.  319. 

6.  The  admission  of  parol  to  defeat  written  contracts  by  proof  of  error  or  fraud  is  a 
rale  <^  nniversal  jurisprudence ;  they  are  susceptible  of  such  proof  only ;  and,  under 
proper  allegations,  may  be  shown  by  the  parties  to  an  act,  whether  public  or  private, 
whose  true  stipulations  may  be  established.  C.  C.  1842;  4  L.  352;  6  L.  258;  19  L. 
431 ;  2  A.  92,  458, 908.     Infra,  XXIV.  (a).  No.  13. 

7.  Parol  is  admissible  to  show  error  both  in  the  deseriptio  loci  and  the  descriptio  per' 
some  ;  e.  g.  that  the  lot  described  in  the  act  was  not  the  lot  sold ;  or  that  one,  named  as 
a  vendee  in  a  sheriff^s  deed,  was  not  the  true  purchaser  whose  name  had  been  misspelt. 
PaHanque  v.  Guesnon^  15  L.  311 ;  Robert  v.  Bouiat,  9  A.  29. 

8.  Usury  may  be  proved  by  parol,  without  which  the  plea  could  be  seldom  available. 
Roasenda  v.  Zcdmskie,  18  L.  346. 

9.  Parol  \&  admissible  to  correct  error  in  the  date  of  a  bond.  Bdot  v.  Donnavan,  1 
R.257. 

10.  Art.  2256  C.  G.  does  not  apply  to  contracts  infraudem  legis,  whose  true  charac- 
ter may  be  shown  by  parol.     FiremetCs  Ins.  Co.  v.  Cross,  4  R.  508. 

1 1.  Error  in  the  date  of  the  judgment,  as  recited  in  an  appeal  bond,  may  be  shown 
by  parol.  A  valid  existing  instrument  is  not  thereby  contradicted,  but  the  bond  shown, 
from  accident  or  negligence,  not  to  be  the  true  depository  of  the  intention  of  the  parties. 
BUmehard  v.  Ghyd,  7  R.  548. 

12.  Parol  is  admissible  to  show  an  alleged  fraud  inducing  consent  in  a  sale,  but  not 
a  party's  fraudulent  refusal  to  comply  with  a  verbal  agreement  to  transfer  real  estate. 
C.  C.  2255-56;  Bauduc  v.  Conrey,  10  R.  466. 

13.  Though,  a  notarial  sale  by  partners,  signed  by  them  and  the  vendee,  do  not  men- 
tion his  payment  of  the  price,  he  may  prove  it  in  an  action  by  one  partner  claiming  his 
portico  from  the  other  by  whom  it  has  been  fraudulently  received.  Art.  2256  C.  C, 
designed  to  protect  contracting  parties  against  each  other,  is  inapplicable  to  such  a  case. 
Sueee^tion  of  Tilghman,  11  R.  124. 
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14.  Art.  2256  C.  C.  applies  only  to  contracts  relating  to  real  estate.  Other  acui  are 
subject  to  the  general  rule:^  of  evidence  which  permit  errors  or  fraudulent  omissions  to 
be  proved.     Akin  v.  Drummond^  2  A.  92.     Supra,  (d),  1),  Nos.  9,  20. 

1 5.  A  vendee  seeking  to  rescind  a  sale  for  fraud  is  not  estopped,  because  the  act  is 
in  the  name  of  one  party  alone,  from  showing  the  interest  of  others.  Stewart  v.  Sowles, 
3  A.  464. 

16.  A  creditor  may  show  by  parol  that  a  compromise,  releasing  part  of  his  claim^was 
induced  by  his  debtor's  fraudulent  representations.  The  evidence  does  not  contradict  a 
written  act,  but  shows  that,  wanting  the  essential  element  of  consent,  it  never  existed. 
C.  C.  3046 ;  Jamison  v.  Ludlow,  3  A.  492. 

17.  Parol  is  admissible  to  show,  that  a  patent  for  land  was  issued  or  cancelled  in  fraud. 
Bell  V.  Beame,  10  A.  515. 

18.  And  to  correct  an  error  in  the  date  of  an  instrument,  signed  by  a  party  and  offered 
to  prove  his  acceptance  of  an  inlieritance.      Olauss  v.  Burgess,  12  A.  142. 

19.  And  to  show  error  in  the  description  of  the  land  sold,  when  evident  on  the  face  of 
the  act  itself;  and  if  the  evidence  be  fully  corroborated  by  circumstances  and  the  acts 
of  the  parties,  the  en*or  will  be  rectified.     Sutton  v.  Calhoun,  14  A.  209. 

20.  Thus ;  several  fractional  and  adjacent  sections  of  land  were  sold  under  the  de- 
scription of  their  township,  etc.,  as  one  tract.  To  unite  the  different  parcels  and  make 
up  the  quantity  mentioned,  it  was  necessary  to  include  the  section  in  dispute  owned  bj 
the  vendor,  but  not  mentioned  in  the  act  in  which  there  was  a  careless  repetition  or 
misdescription.  The  vendee,,  afler  the  sale  always  claimed  the  land,  of  the  receiver's 
receipts  for  which  he  had  a  possession  not  impugned,  while,  at  the  vendor^s  death,  the 
land  was  not  inventoried  as  his.  In  a  contest  between  the  vendee  and  the  vendors  heirs, 
held,  that  the  former  must  have  judgment.     lb. 

See  Bills  and  Notes,  XIl.  (c),  No.  7.     Shipping,  IL  No.  10. 

(i)  Bill  of  Lading  and  Receipt. 

1.  One  cannot  show  by  parol  that  property,  which  a  bill  of  lading  in  his  handwriting 
states  he  shipped,  was  shipped  by  another.      Center  v.  Torry,  8  M.  206. 

2.  Parol  is  inadmissible  to  show  a  conversation  between  the  parties  at  the  time  one 
signed  i*eceipts  for  the  other.     Adams  v.  Gagnard,  5  N.  S.  249. 

3.  Where  a  receipt  acknowledges  payment  generally  without  stating  how  made,  parol 
is  admissible  to  show  a  note  was  given.      Chew  v.  Chinn,  7  N.  S.  534. 

4.  Parol  is  admissible  to  show  the  date  of  payment,  if  not  mentioned  in  the  receipt 
Clamagaran  v.  Sacerdoite,  8  N.  S.  542 ;  Akin  v.  Drvmmond,  2.  A.  92. 

5.  Where  the  sheriff's  return  on  execution  is  for  less  than,  but  plaintiff's  receipt  to 
him  is  in  full  of,  tlie  judgment,  parol  is  admissible  to  explain  the  inconsistency.  Sin^ 
ton  V.  Smith,  4  L.  433. 

6.  The  recital  in  a  bill  of  lading,  that  the  goods  were  shipped  in  good  order,  is  but 
prima  fade  evidence  and  may  be  contradicted  by  parol.     KimhaU  v.  Brander,  6  L.  713. 

7.  In  an  action  for  the  price  of  movables,  plaintiff  cannot  contradict  by  parol  his  re- 
ceipt showing  he  had  sold  them  to  a  third  person,  from  whom  defendant  porcbased. 
Lyons  v.  Jackson,  4  R.  465. 

8.  Defendant  may  show  by  parol  that  he  is  to  be  credited  with  a  claim,  which  plain- 
tiff's receipt  therefor  simply  states  he  is  to  collect.     Mann  v.  Jdafor,  6  R.  475. 

9.  A  bill  of  lading  is  but  prima  facie  evidence  as  between  the  parties,  aud  may  be 
contradicted  by  paroL     Kirkman  v.  Bowman,  8  R.  246.     Shipping,  X.  (b),  2),  Na  U. 

10.  An  attorney  whose  receipt  for  notes,  transferred  to  his  client  in  settlement  of  a 
debt,  does  not  describe  them,  may  prove  their  guarantee  by  the  transferrer.  The  evi- 
dence does  not  contradict  the  receipt.      Warfield  v.  Ludewig,  9  R.  240. 

1 1.  Parol  is  admissible  to  explain  an  ambiguous  receipt.     Copley  v.  Bentcnj  2  A.  590. 

12.  A  receipt  for  money  is  not  conclusive  between  the  parties,  but  open  to  ezpUnar 
tion  by  parol.  Bass  v.  Balph,  5  A.  235 ;  Fletcher  v.  Fletcher,  Ib..40S ;  BringierY.  Gtrr- 
don,  14  A.  274.  Supra,  (c),  No.  8 ;  (d),  2),  Nos.  8,  20 ;  XIV.  (b),  No.  14.  Patment, 
VI.  No.  12. 

13.  One  succeeding  to  another^s  business  and  appointed  his  agent  to  wind  it  op,  collect 
his  dues  and  pay  his  debts,  may  show  by  parol  that  accounts,  though  in  the  principal's 
name  and  purporting  to  have  been  paid  by  him,  wei*e  in  truth  paid  by  himself.  The 
testimony  does  not  contradict^  it  explains  and  supports,  the  receipts.  Succession  ofB(h 
san<,  6  A.  589. 
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14.  Parol  ia  admissible  to  correct  the  date  of  a  tax-receipt     Municipality  No,  One  ▼. 
Wheeler,  10  A.  745. 
See  Insurance,  I.  (a),  No.  4. 

( j)  Records  and  Judicial  Writings. 

1.  The  sheriff  may  amend,  but  neither  he  nor  his  deputy  can  by  parol  explain  or 
affect,  the  return  of  a  citation.     Skillitnan  v.  Jones^  3  N.  S.  686. 

2.  A  purchaser  at  sheriff's  sale  caimot  show  by  parol,  that  the  land  was  worth  less  than 
the  price  in  the  deed.     Balfour  v.  Chew,  4  N.  S.  154. 

3.  A  judicial  record  cannot  be  contradicted  or  impeached  by  parol.  4  N.  S.  176 ;  12 
R.  531 ;  2  A.  151 ;  3  A.  619. 

4.  A  creditor,  whose  execution  is  enjoined,  may  show  in  an  action  against  the  surety 
on  the  injunction  bond,  that  the  property  was  appraised  below  its  real  value.  Elliot  v. 
Cox,  5  N.  S.  288. 

5.  A  sheriff  whose  return  states,  that  execution  was  stayed,  cannot  prove  a  sale  under 
it  and  what  occurred  thereat.     Kimball  y.  Lopez,  7  L.  176. 

6.  Parol,  though  inadmissible  to  impeach  a  judgment*is  admissible  to  show  subsequent 
transactions  in  discharge  of  it.     Spencer  v.  Sloo,  8  L.  290. 

7.  When  the  proces-verbal  itself  is  in  evidence,  parol  is  inadmissible  to  show  that  the 
husband  purchased  property  for  his  wife  at  the  probate  sale  of  her  mother's  succession. 
Stokes  V.  Shackleford,  12  L.  170. 

8.  Parol  will  be  received  to  show,  that  the  copy  of  the  petition  served  on  defendant 
differed  from  the  original.     Lambeth  v.  Dosson,  16  L.  246. 

9.  Parol  is  inadmissible  to  contradict  or  explain  a  judgment ;  aliter,  to  prove  that  one 
of  the  parties  was  in  possession  of  a  separate  estate.     Skipwith  v.  Creditors,  19  L.  198. 

10.  Parol  is  admissible  to  prove  a  variance  between  the  names  of  the  assignees  of  a 
prison-bounds  bond  and  those  of  plaintiffs,  to  be  but  a  clerical  error.  Guion  v.  Ford,  6 
R.84. 

11.  A  sheriff's  return,  stating  how  he  served  a  citation  or  notice  of  seizure,  cannot  be 
contradicted  where  he  has  not  been  called  on  to  correct  it,  which  he  may  do  at  any  time, 
60  as  to  make  it  conform  to  th^  truth.  Bank  of  La,  v.  Elam,  10  R.  26 ;  Welh  v.  Coons, 
11  A.  252. 

12.  Parol  is  admissible  to  prove  the  absence  of  the  clerk  and  his  deputy  from  the 
parish,  rendering  it  impossible  to  sue  until  the  time  for  prescription  had  elapsed.  Smith 
V.  Ta^,  10  R.  133. 

13.  The  rendition  of  judgment  on  a  certain  day,  as  shown  by  the  record,  cannot  be 
disproved  by  parol.     Nolan  v.  Babin,  12  R.  531. 

14.  A  sheriff's  return  on  a  j^.  fa,  is  not  conclusive  against  third  persons,  who  may  by 
parol  explain  the  circumstances  connected  with  the  proceedings  as  returned.  Pailhes  v. 
ThieUn,  1  A.  34.     Infra,  XXn.  (c),  2),  No.  15. 

15.  A  curator  who  offers  the  inventory  to  show  that  property,  for  injury  to  which  he 
sues,  was  part  of  the  succession,  may  prove  it  to  be  worth  more  than  its  appraised  value. 
Mariino  v.  Boggs,  1  A.  74,    Inventory,  No.  13. 

16.  The  surety  on  an  administrator's  bond  cannot  prove  by  the  judge  who  accepted 
it  or  any  other  witness,  that  it  was  signed  on  condition  that  others,  who  never  signed  it, 
were  to  be  his  co-sureties.  Taylor  v.  Jones,  8  A.  619.  Supra,  (d),  1),  No.  10.  Suc- 
cession, VII.  (e),  3),  No.  4. 

17.  Plaintiff,  suing  on  a  foreign  judgment,  may  prove  by  parol  that  the  party,  in 
whose  favor  it  was  rendered,  was  his  agent.  The  evidence  without  contradicting  shows 
a  matter  not  apparent  on,  nor  inconsistent  with,  the  record.     Leuns  v.  Wilder,  4  A.  574. 

18.  Where  defendant  denies  any  order  of  court  appointing  plaintiff  curator  of  a 
succession,  C.  C.  1113,  1114,  and  the  latter  produces  a  copy  of  letters  of  curatorship,  the 
former  may  show  by  the  clerk  that  the  letters  were  issued  without  authority  and  in 
error.     The  onus  was  on  plaintiff  to  establish  the  order.     Lawson  v.  Moselg,  6  A.  700. 

19.  Parol  is  inadmissible  to  show  that  a  court  had  rendered  an  order  to  take  bail,  which 
the  clerk  bad  omitted  to  enter.  The  record  alone  is  to  speak.  State  v.  Longineau,  6  A. 
700 ;  State  v.  Bopson,  10  A.  550  ;  State  v.  Smith,  12  A.  349. 

20.  Conditions  of  a  judgment,  confessed  as  part  of  a  compromise,  may  be  shown  by 
any  legal  evidence  not  objected  to.  Pachwood  v.  White,  7  A.  31.  Judgment,  X. 
No.  9. 

21.  Parol  is  admissible,  if  not  to  contradict  the  advertisement  and  sheriff'f  sale,  at 
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least  to  show  the  purchaser's  notice  of  the  defects  of  d^endant's  title.     Towne  v.  QmcL 
7  A.  94.     Sale,  VIL  (b).  No.  11. 

22.  A  tutor  whose  acobunt  is  homologated  bj  consent,  and  who  withdraws  one  credit 
and  substitutes  another,  maj  show  by  parol,  when  from  the  obscurity  of  the  judgment 
it  cannot  be  otherwise  determined,  that  he  did  not  consent  to  the  extinguishment  of  the 
credit  withdrawn,  but  reserved  it  as  a  claim  against  the  minor.  Succession  of  Slede,  7 
A.  111. 

23.  Though  a  record  cannot  be  varied  nor  completed  by  parol  collaterally,  yet,  when  the 
object  of  the  suit  is  solely  to  remedy  the  clerk's  omission  to  enter  an  order  of  appeal,  and 
plaintiff  has  laid  a  foundation  for  the  evidence  by  producing  the  bond  and  transcript,  tbe 
custodian  of  the  record  may  prove  his  omission.     Temple  v.  MarthalL,  11  A.  641. 

24.  The  judicial  acts  of  a  court  of  record  are  evidenced  by  the  record  alone ;  if  lost 
or  destroyed,  its  contents  may  be  proved  as  in  other  cases  by  secondary  evidence.  Bat, 
what  was  never  of  record,  cannot  be  supplied  by  parol  in  proceedings  such  as  those  for 
the  forfeiture  of  a  bail  bond.     State  v.  Smithy  12  A.  349. 

25.  A  sheriff  cannot  testify  that,  at  a  judicial  sale,  any  other  terms  were  announced 
than  those  in  the  advertisement  ^nd  proces-verbaL     Lewis  v.  Labcaivey  13  A.  382. 

See  Supra,  XII.  (j),  3),  No.  6 ;  Infray  XXI.  (a),  Nos.  5,  6 ;  (b),  No.  18. 

XVL   Of  Witnesses. 

(a)  Attendance. 

1.  A  witness  may  be  attached  without  an  affidavit  of  the  materiality  of  his  testimonj. 
Southward  v.  Boune,  5  N.  S.  151. 

2.  A  party  wishing  witnesses  summoned  must  inform  the  sheriff  of  their  residence. 
Saul  V.  See,  2  L.  131. 

3.  Any  person  within  the  verge  of  the  court  may  be  called  to  testify,  without  pren 
ous  summons.     Lechie  v.  Scott,  10  L.  416. 

4.  By  act  \^  January,  1859,  No.  2,  the  ladies  of  the  convent  of  St.  Michd  or  ike  Sa- 
cred Heart,  in  the  parish  of  St,  James,  are  exempted  from  compvdsory  attendance  as  wit- 
nesses in  courts  in  civil  cases.  Their  testimony  may  be  taken  under  commission  at  ike 
convent  by  interrogatories  to  be  answered  under  oath  before  any  magistrate  or  other  com- 
petent authority.  And  by  act  \b  March,  1855,  §  2,  No.  292,  the  Sl  UrsuUne  Nvns  of 
New  Orleans  cannot  be  compelled  to  appear  as  witnesses  in  any  court ;  their  testinumif 
must  be  taken  at  the  convent. 

See  Criminal  Law,  XIL  (f ),  1).  Continuanob,  III.  (b).  InfrOy  XVIIL  (d),  2) ; 
XIX.  (f ).    New  Trial,  IIL  (b). 

(b)  Competency. 

I)  Laws  Determining  Competency, 

1.  The  former  rules  as  to  the  competency  of  witnesses  were  repealed  by  the  territo- 
rial act  1805,  No.  26.     Bernard  y.  Vxgnaud,  10  M.  566. 

2.  The  general  rule  is,  that  all  persons  not  expressly  disqualified  may  testify  in  civil 
and  criminal  cases,     lb. ;  State  v.  Levy,  5  A.  64  ;  King  v.  Neely,  14  Au  165. 

3.  The  general  rule,  subject  to  several  exceptions,  is,  that  the  lex  fori  determines  the 
competency  of  witnesses  and  the  admissibility  and  effect  of  evidence.  Buekner  v.  Watt, 
19  L.  211 ;  Blocker  v.  WhiUenburg,  12  A.  410. 

4.  Laws  as  to  the  competency  of  witnesses,  being  purely  remedial,  take  effect  in  all 
cases  from  their  enactment.     West  v.  Creditors,  1  A.  365.     Laws,  HI.  (a).  No.  5. 

See  Supra,  XIIL  (b),  No.  10 ;  XIV.  (a),  4).  Bills  and  Notes,  XU.  (b),  Na  12. 
Donations,  VL  (a),  6).    Obligations,  vL  (b),  2). 

2)  Interest,  as  Affecting  Competency. 
A.  In  General. 

1.  The  interest  which  repels  a  witness  must  be  a  pecuniary  one,  affecting  in  some 
manner  his  property ;  it  does  not  suffice  that  it  affects  his  feelingSi  affections,  or  wishes. 
Dumford  v.  Ayme,  3  N.  S.  275  ;  Bebuys  v.  Connolly,  2  R.  338. 

2.  A  witness  cannot  be  excluded,  unless  directly  interested  in  the  event  of  the  suit 
and  called  to  support  that  interest ;  or  where  the  judgment,  to  obtain  which  his  testimooj 
is  offered,  would  be  admissible  in  his  favor  in  another  suit  4  N.  S.  539 ;  2  £•  338 ;  10 
L.  424 ;  12  L.  289. 
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3.  In  testing  competency,  the  main  question  is :  '^  can  the  judgment  to  be  rendered 
be  legal  evidence,  in  anj  subsequent  suit  against  the  witness,  as  to  the  matter  litigated 
in  the  action  wherein  he  is  to  testify."     Beeves  v.  Burton,  6  N.  S.  284. 

4.  The  disqualifying  interest  is  a  prospect  of  some  advantage  immediately  resulting 
from  the  judgment  in  the  cause  in  which  the  witness  is  called.  Coquet  v.  Ureditars,  4 
L.  201 ;  Mofat  v.  Murray,  la  L.  357  ;  Diggsv.  Kirkland,  8  A.  309. 

5.  The  whole  tendency  of  modem  decisions  is  in  favor  of  impeachmg  the  credit,  and 
Bot  the  eompetenoy,  of  witnesses.  MUe$  v.  Oraig,  %  A.  753.  Criminal  Law,  XII. 
(a),  Na  7. 

6.  The  word  ^indireetlg'*  in  C.  C.  2260,  appears  to  have  been  overlooked  and  prao- 
tieally  repealed  by  a  course  of  precedents  probably  too  numerous  to  be  now  disturbed. 
The  adjudicated  cases  adopt  the  English  rule,  that  the  witness  must  be  directly  inter- 
ested in  the  event  of  the  suit  and  called  to  support  that  interest  It  matters  not  how 
trivial  the  interest  be,  if  direct,  pecuniary,  and  dependent  on  the  result  of  the  suit. 
Dans  V.  Barhamt  10  A.  528.     Supra,  I.  No.  2. 

B.  Interest  in  the  Result. 
4  1  In  General. 

1.  The  creditor  of  one,  who,  though  an  absconder,  is  not  shown  to  be  insolvent  and  as 
whose  surety  defen<huit  is  sued,  is  competent  for  plaintiff.     Hewes  v.  Lauve,  6  M.  502. 

2.  In  a  question  of  barratry  between  the  freighter  and  insurer,  the  reputed  owner  is 
a  good  witness  to  prove  that  the  captain  was  proprietor  of  the  vessel.  Bixrry  v.  Let,  Ins. 
Co^  12  M.  493. 

3.  A  discharged  execotor  is  competent  for  his  coezecutor.  Taylor  v.  HoUander,  5  N. 
&  296. 

4.  A  creditor,  who  swears  he  believes  defendant  amply  solvent,  is  competent  for  him. 
Thompson  v.  Ohauveau,  6  N.  S.  460.     Infra,  (d),  3),  No.  19. 

5.  A  curator,  the  legality  of  whose  conduct  is  at  issue,  is  not  competent ;  he  is  not 
within  the  rule  making  agents  witnesses  ex  necessitate.   BarUneau  v.  CasUUe,  7  N.  S.  191. 

6.  In  an  action  to  rescind  a  sale  of  land,  to  which  a  witness's  judicial  mortgage  would 
attach  if  the  sale  were  rescinded,  he  is  competent  for  plaintiff.  BusseU  v.  Sprigg,  10  L. 
421 ;    WaOaee  v.  Beauehamp,  12  L.  290. 

7.  A  corporation  cannot  offer  its  stockholders  as  witnesses,  though  the  opposite  party 
may.  Hart  v.  N.  O,  and  CarrolUon  Co.,  1  B.  178.  Infra,  e.  \^By  act  15  March, 
1855,  §  4,  No.  292,  'stockholders  of  moneyed  corporations  are  incompeitent  witnesses  for 
ike  latter,  when  parties  to  any  suit.  Aliter  with  regard  to  members  of  civil  or  religious 
ecrporaiions,  unless  they  have  a  particular  inters  in  the  suit,  distinct  from  that  of  the 
other  members.'] 

8.  One,  for  whom  articles  were  ordered,  cannot  testify  for  defendant  who  ordered 
them.     Leeds  v.  Caldwell,  I  R.  256. 

9.  On  an  opposition  by  a  purchaser  at  an  execution  sale  to  the  homologation,  under 
the  monition  act,  1834,  No;  91,  of  a  second  sale  at  his  risk,  the  surety  tendered  on  his 
twelve  months'  bond  having  been  rejected  as  insufficient,  such  surety  may  prove  his  own 
solvency.     Dehuys  v.  ConncOy,  2  R.  338. 

10.  Nor  is  such  witness  incompetent  because  an  indorser  on  the  note,  on  which  the 
original  stdt  was  based ;  his  testimony  can  in  no  way  affect  his  liability.     Ih. 

11.  A  creditor  may  testify  for  his  debtor.     Lard  v.  Strother,  4  R.  95. 

12.  Oa  an  appeal  from  the  report  of  a  jury  to  lay  out  a  road  and  assess  the  damages, 
they  cannot  be  excluded  because  interested  as  proprietors  of  adjoining  lands  in  the  loca- 
tion of  the  road,  and  so  in  the  result  of  the  appeal.    Frosard  v.  Police  Jury,  3  A.  560. 

13.  Witnesses  are  incompetent  to  create,  in  the  cause  in  which  they  are  parties,  a 
general  fund  in  which  they  would  participate.     Uzureau  v.  Mignolet,  6  A.  290. 

14.  Thus ;  material  men  and  workmen  cannot  prove  for  each  other,  in  a  suit  against 
the  ofwner  of  a  building,  that  he  paid  the  contractor  by  anticipation  and  thus  increase 
the  fund,  oat  of  which  they  are  to  be  paid,  by  the  amount  of  the  anticipated  instal- 
ment.    Jb. 

15*  Where  defendants,  alter  receiving  and  selling  cotton  under  a  bill  of  lading  filled 
op  to  them  by  the  master's  error,  are  sued  by  the  true  consignee  for  his  advances  on  the 
sUpment  and  commissions,  the  consignor  is  competent  for  the  latter.  Fellows  v.  Frelson, 
6  A.  478. 

16.  A  cfBditor,  though  he  have  said  his  only  chance  for  payment  was-  out  of  the 
judgment,  is  a  good  witness  for  plaintiff.     Miles  v.  Craig,  6  A.  753. 
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17.  Where  defendant  in  sequestration  bonds  and  sells  the  property  for  notes,  the  pD^ 
chaser,  a  party  to  a  subsequent  action  to  annul  the  sale,  cannot  call  a  holder  of  the  nottt 
who  acquired  with  notice  of  their  consideration.     ArendeU  t.  Arendell,  10  A.  566. 

18.  An  attaching  creditor  is  not  competent  for  a  sheriff,  when  sued  by  a  third  person 
for  the  property  attached.  A  judgment  for  defendant,  who  is  but  the  witness's  agent, 
would  directly  benefit  the  latter.     £aler  v.  Frerety  11  A.  455. 

19.  Common  carriers,  sued  on  the  penal  statute  for  taking  a  slave  out  of  the  state 
without  the  owner^s  consent,  may,  if  in  good  faith,  show  by  the  shipper  that  he  was 
the  ostensible  owner,  and  by  the  tatter's  vendor  that  he  held  a  title.  The  judgment  in 
such  action  is  not  conclusive  of  title ;  and  the  best  witness  for  such  a  defence  is  the 
party  from  whom  defendants  received  the  slave.  FarweU  v.  jHiarris,  12  A.  50.  Slaves, 
I.  (d),  3),  B,  No.  26. 

20.  Defendant  in  attachment,  whose  answer  admits  his  indebtedness,  cannot  prove 
for  plaintiffs  that  of  garnishee's  whom  he  is  thus  interested  to  render  liable  for  his  debt 
BuUiU  V.  Walker,  12  A.  276. 

21.  Where  the  liability  of  garnishees  to  defendant  in  attachment  for  property,  shipped 
to  them  by  his  agent,  depends  x>n  an  adjustment  of  his  accounts  with  the  latter,  tboogfa 
defendant  cannot  testify  for  plaintiff,  the  agent  may  for  the  garnishees  to  show  theposiiton 
of  the  accounts.     16. 

22.  One  who  is  to  share  in  the  profits  of  a  cargo,  for  whose  non-delivery  a  commoo 
carrier  is  sued,  is  incompetent  for  plaintiff,  though  it  seem  dear  no  profits  are  to  be 
realized.  The  hope  of  a  profit  may  influence  his  mind ;  for,  until  the  suit  be  deckled, 
the  result  of  the  speculation  is  uncertain.     GiUamon  v.  Scotland,  14  A.  417. 

23.  An  inUrut  in  the  costs  disqualifies  the  uniness.  Infra,  i>,  No.  2 ;  g,  No.  22 ; 
H,  No.  5. 

42  Warrantors  and  Heirs;  Insolvency  and  the  Revocatory  Action. 

1.  In  a  contest  between  creditors  of  an  insolvent,  he  is  incompetent  for  any.  Menm- 
dez  V.  Larionda,  3  M.  256.     Sfipra,  XII.  (c). 

2.  A  judgment  debtor's  heir  is  incompetent  for  her  coheirs  sued  on  the  judgment, 
though  she  state  that,  having  received  her  portion  in  the  estate,  she  is  without  inter- 
est, when  she  may  still  be  responsible  on  a  final  partition  if  her  share  have  exoeeded 
the  disposable  portion.     DangerfM  v.  Thruston,  8  N.  S.  232. 

3.  Plaintiff's  warrantor  cannot  support  his  title.     Baines  v.  Biggins,  2  L.  223. 

4.  The  transferrer  of  a  mortgage,  who  warrants  only  its  existence,  may  prove  trans- 
feree's possession.     Orillon  v.  Nerault,  2  L.  293.     Bills  and  Notes,  XiL  (b),  Na  8. 

5.  In  a  contest  between  an  insolvent  and  his  creditors,  one  of  the  latter  is  inoompeteot 
.  for  either  party.     Coqttet  v.  Oreditors,  4  L.  201. 

6.  In  a  contest  between  a  debtor  claiming  the  benefit  of  the  insolvent  htws  and 
his  creditors,  the  vendee  of  a  slave,  alleged  to  have  been  fraudulenUy  conveyed  hj  the 
debtor,  is  a  good  witness.     lb. 

7.  The  vendee,  though  he  have  transferred  the  property  by  donation,  is  competent  for 
plaintiffs  in  a  revocatory  action.     Brown  v.  Ferguson,  4  L.  260. 

8.  The  vendor  is  incompetent  for  his  vendee,  sued  in  a  hypothecary  action.  Sprigg 
V.  Beanum,  6  L.  64. 

9.  Or  to  prove  vendee's  possession  so  as  to  form  the  basis  of  titie  by  prescriptioQ. 
Green  v.  Hudson,  7  L.  123. 

10.  Act  27  March,  1823,  §  2,  No.  63,  which  disqualifies  an  insolvent  who  has  made  a 
surrender,  in  a  contest  between  his  creditors  and  debtors,  on  his  obligations  previoiis  to 
his  surrender  except  in  cases  of  usury  and  unlawful  contracts,  is  repealed  by  art  3521 
C.  C.  Art.  2169  C.  C.  has  no  reference  to  that  act.  Dupeux  v.  Oreditors,  7  R.  243; 
B'Apremont  v.  Berry,  6  A.  464.  Bills  and  Notes,  XII.  (b),  Nos.  14, 15.  Codes, 
I.  No.  12. 

1 1.  A  vendor  of  movables,  allowed  occasionally  to  use  them,  cannot  prove  their  sale 
and  delivery,  in  a  contest  between  his  judgment  creditor  who  has  seiz^l  them  and  the 
vendee.     Webster  x,  Jenkins,  9  R.  179. 

12.  Where  the  purchaser  of  succession  property,  sued  for  the  price,  onty  asks  for 
security  against  eviction,  the  vendors  of  the  deceased  are  competent  to  explain  facts 
connected  with  the  titie  and  prove  the  extinction  of  their  mortgage.  Skolfield  v.  Bhoietf 
10  R.  128. 

13.  A  vendor  is  incompetent  in  an  action  against  his  vendee  oonoeming  title.  A; 
&  Biennis  v.  Corri,  5  A.  102.     Infra,  o.  No.  9. 
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14.  An  insolTent  who,  after  a  surreDder,  is  discharged  under  the  bankrupt  act  19 
Augost,  1841,  may  prove  the  debts  admitted  in  his  insolvency.  West  v.  Oreditarsy  1 
A  365. 

15.  One  cited  in  warranty  by  defendant  and  whose  interest,  if  any,  is  the  same,  is 
oompetent  for  plaintiff.     GrUel  v.  Olivia^  6  A.  461. 

16.  A  hosband  who,  after  a  sale  of  his  claims  against  his  wife's  heirs  for  improve- 
ments by  the  community  on  her  separate  estate,  is  discharged  under  the  bankrupt  act, 
may  prove  such  claims  for  the  purchaser.     D'Apremont  v.  Berry ^  6  A.  464. 

17.  In  a  dispute,  as  to  the  quantity  of  land,  between  plaintiff  and  one  of  his  two  ven- 
dees of  adjoining  tracts,  the  other,  who  has  made  a  retransfer,  is  competent  for  defendant 
PuH  V.  Jff/w,  9  A.  270. 

18.  Where  a  father  in  Mississippi  had  during  his  lifetime  made  a  gift  to  his  daughter, 
her  brothers  and  sisters  are  competent  to  establish  it  for  her  heirs  claiming  the  property 
in  this  state.  Not  being  parties  to  the  suit,  they  cannot  be  affected  by  the  judgment. 
Thontpwn  v.  Womaeky  9  A.  555. 

19.  A  creditor  who,  at  the  time  a  surety  on  a  forthcoming  bond  is  condemned  to  pay 
for  non-production  of  the  property,  relinquishes  his  title  to  him,  is  competent  for  him  in 
an  action  for  its  recovery.  The  witness  is  not  a  warrantor,  having  conveyed  such  title 
as  he  had,  not  for  a  price  but  the  acquittance  of  a  debt.     Bryan  v.  Day^  11  A.  602. 

20.  Defendant  in  executioq  is  not  competent  to  prove  ownership  in  a  third  person  of 
property  seized  as  his  own,  on  an  issue  of  simulation  or  fraud.  Phcehe  v.  VUnney  11 
A.  688. 

21.  The  assignor  of  a  claim,  whose  existence  he  is  bound  to  warrant,  cannot  prove  it 
without  a  previous  release  of  record ;  he  cannot  establish  the  release  himself.  DeUe  v. 
Stmddy  12  A.  208.     Sale,  VIII.  (c). 

22.  Whether  a  sale  of  a  preemption  on  state  lands  can  be  proved  by  parol  or  not, 
yet  a  pretended  assignee  of  defendant's  settlement-right  cannot  prove  for  plaintiff,  claim- 
ing under  the  location  of  a  land-warrant  —  at  least  without  a  release  —  a  sale  by  himself 
Id  the  latter  of  the  right.  It  is  doubtful  whether  a  written  release  would  restore  his 
competency.     Keller  v.  Lojlin,  13  A.  185. 

23.  In  an  action  of  damages  for  the  wrongful  seizure  of  property,  plaintiff  cannot  prove 
ownership  by  his  vendor  and  warrantor.     Bennett  v.  Quirky  13  A.  547. 

24.  Plaintiff,  suing  as  the  assignee  of  a  partnership  claim,  against  which  a  reconven- 
tional  demand  is  set  up,  may  prove  the  assignment  by  a  partner  not  a  party  to  the  suit. 
NuAohon  v.  Duobryy  14  A.  81. 

25.  Defendant's  warrantor  is  oompetent  to  support  his  title,  if  not  a  party  to  the  suit  His 
interest  is  in  the  question  and  affects  his  credibility  only.  Arrowsmith  v.  Durelly  14  A.  849. 
[  Utis  decision  is  at  direct  variance  with  the  tohole  current  of  previous  authority  y  ofwhichy 
however^  no  notice  is  takenJ\ 

43  Partners  and  Sureties. 

1.  One  partner  cannot  be  a  witness  for  or  against  his  copartner  in  any  partnership 
matter.     P.  3,  tit  6, 1.  21 ;  RocheUe  v.  Mussony  3  M.  86.     Infray  c.  No.  5. 

2.  A  surety  on  a  bond  to  release  property  sequestered  is  incompetent  for  his  principaL 
La$te  T.  Bepeystery  7  N.  S.  373. 

3.  A  surety  is  not  oompetent  for  his  principal,  even  to  prove  a  novation  by  which  the 
surety  became  the  principal  debtor.     Lesassier  v.  Hertzely  8  N.  S.  266. 

4.  A  partner  is  a  good  witness  for  his  copartner  in  a  matter  which  occurred  before  the 
partnership.     KeOar  v.  Banksy  6  L.  529. 

5.  Where  an  attachment  bond  is  signed  by  a  firm  as  surety,  in  the  absence  and  so  far 
as  appears  without  the  authority  of  a  partner,  he  is  primd  facie  a  good  witness.  Benton 
V.  Commereial  Banky  18  L.  488. 

6.  Id  an  action  to  hold  defendant  liable  as  a  partner,  another  partner  is  incompetent 
for  plaintiff  to  prove  the  partnership.  The  witness  is  interested  to  charge  defendant. 
Melhains  v.  Frankliny  2  A.  622 ;  EUis  v.  LauvCy  4  A.  246.     Infroy  v,  No.  18. 

7.  One  partner,  against  whom  a  separate  judgment  has  been  rendered,  is  incompetent 
for  plaintiff  against  another.     Glasscock  v.  McRaSy  6  A.  284. 

8.  One  partner  is  not  competent  to  prove  that  the  other  has  paid  a  judgment  against 
the  partnership.  If  the  defence  be  not  sustained,  he  remains  liable  in  solido  to  the  cred- 
itor and  roust  look  to  his  partner  for  the  latter's  contributive  share ;  but,  if  sustained, 
be  will  be  liable  no  longer  to  the  creditor  but  only  to  his  partner  for  one-half.  EUis  v. 
Fisher^  10  A.  479. 
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9.  In  a  oontost  between  two  creditors  for  the  proceeds  of  the  property  of  their  com- 
mon  debtor,  a  eommercial  partner,  his  copartner,  is  not  competent  for  one  creditor  to 
prove  that  the  claim  of  the  other  has  been  compensated  by  a  debt  doe  the  partnership. 
Forcke  v.  Le  Blanc,  12  A.  778. 

10.  Surviving  partners  are  not  competent  for  a  partnership  creditor  to  prove  its  coo. 
tinuance  after  a  partner^s  death.  Thej  are  interested  to  divide  their  liability  bj  in- 
creasing the  number  of  codebtors.     Price  v.  Mathewi^  14  A.  11. 

11.  A  liquidating  partner,  to  whom  the  assets  have  been  assigned,  cannot  by  a  release 
to  his  late  partner  make  the  latter  a  witness  for  him  in  an  action  for  a  partnership  daim. 
The  witness  is  really,  though  not  nominally,  a  party  to  the  suit  and  directly  interested 
to  increase  the  assets  to  pay  partnership  creditors,  his  liability  to  whom  is  not  affiscted  bj 
the  release.     WhiU  v.  Jcne$,  14  A.  681. 

c.  Interest  in  the  QoeetioD. 

1.  Cotrespassers  are  competent  for  each  other.  Harangy.  Dauphin^  4  M.  29.  itfra, 
G,  No.  2. 

2.  An  interest  in  the  question,  and  not  the  result,  affects  the  witness's  credibility  only. 
So,  where  he  holds  under  the  same  title  as  the  par^  offering  him,  and  with  the  latter's 
opponent  has  raised  the  same  issues  in  another  suit  yet  pending,  be  is  still  competenL 
3  N.  8.  11 ;  18  L.  360;  6  B.  175;  11  B.  56. 

3.  One  part-owner  is  competent  for  the  other  suing  the  master  for  negligence.  Jordcn 
V.  White,  4  N.  S.  340. 

4.  A  witness  is  competent  for  plaintiff  suing  for  money  paid  on  a  horse-caee,  beoanse 
fraudulent,  though  they  betted  on  the  same  side.     CrieweU  v.  ChuUr,  &  N.  8.  131. 

5.  In  a  firm,  not  commercial,  one  partner  is  competent  for  the  other,  Casdeman  r. 
Stone,  5  N.  S.  284.     Supra,  b,  §  3,  No.  1. 

6.  Cotrespassers,  sued  in  different  suits,  are  competent  for  each  other.  Plaintiff's 
allegations  in  another  suit  cannot  discredit  or  disqualify  a  witness,  though  they  maj, 
under  some  circumstances,  affect  his  credibility.     Clement  v.  Wafer,  12  A.  599. 

See  Criminal  Law,  XII.  (f),  2),  No.  1. 

p.  Equality  of  loterest. 

1.  A  witness  equally  responsible,  whatever  the  result,  is  competent;  bis  interest  is 
counterpoised.  Where  the  opposite  interests  are  unequal,  their  difference  disqualifies 
him  to  defeat  the  lai^r  liability.  Where,  however,  in  one  event  he  would  be  liable  for 
costs,  and  the  other  not,  he  is  still  competent  if  the  absent  of  the  party  calling  him.  5 
N.  S.  277 ;  5  R.  423 ;  10  R.  489  ;  2  A.  496 ;  6  A.  774  ;  8  A.  449. 

2.  So  a  witness  is  incompetent  for  a  party  to  whom,  liable  in  any  event  for  the  debt, 
he  is  liable  only  for  costs  if  the  result  be  unfavorable.  An  interest  in  the  coats  dis- 
qualifies. Leeassier  v.  Bertzel,  8  N.  S.  266;  Montrose  v.  Hillman,  11  R.  87;  Nedar, 
Simon,  10  A.  700.     Jnfra,  g,  No.  22.     Bills  and  Notes,  XII.  (b),  Nos.  19,  24 

3.  Where  a  party's  witness  would  be  liable  to  him,  if  the  result  be  unfiivorable, 
in  a  far  larger  amount  than  that  for  which,  if  favorable,  he  would  be  liable  to  his  oppo- 
nent, his  testinaony  may  be  disregarded.     Murray  v.  Gibeon,  2  A.  311. 

B.  Opposition  of  lotenst 

1.  A  witness  is  competent,  if  his  interest  be  against  the  party  offering  bim.  3  M. 
84;  4  M.  472;  6  M.  256;  4  N.  S.  172;  3  R.  227  ;  5  R.  442 ;  11  A.  404. 

2.  One  coexecutor  is  competent  for  plaintiff  who  sues  the  other.  Taylor  v.  MeSander, 
5  N.  S.  296. 

3.  In  a  suit  against  an  administrator,  the  heir  is  a  good  witness  to  testify  against  hii 
own  interest.     Levesgue  v.  Anderson,  6  N.  S.  295. 

4.  In  an  action  against  a  partner  on  a  note,  executed  affer  the  dissolution  of  the  firm 
by  his  copartner  in  his  individual,  and  indorsed  by  him  in  the  partnership,  name,  the 
latter  is  competent'  for  defendant.  The  interest  of  witness  is  against  defendant,  if  bound 
for  the  note.     Bogereau  v.  Gueringer,  14  A.  478. 

See  Supra,  b,  §  1,  No.  7 ;  Infra,  G,  No.  24.  Bills  and  Notes,  VIII.  (b),  No.  26; 
XII.  (b).  No.  13. 

F.  Agents,  Servants,  and  Others  in  Employ  of  Partaos. 
1.  If  A  employ  B  to  do  certain  work  and  B  employ  C,  in  a  suit  by  C  against  A,  B 
is  competent  for  plaintiff.     Trouard  v.  Beauregard,  1  M.  81. 
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2.  Agents  and  servants  maj  testify  for  their  principals  and  masters,  without  a  release 
of  respoDsibiiky  £ar  appareot  misoonduet  and  negligence,  where  the  affiiirs  conducted  by 
them  have  been  in  the  ordmarj  eourse  of  their  business  or  agency.  3  M.  198;  9  M. 
463 ;  2  N.  S.  122,  333 ;  5  N.  6.  276, 306, 310 ;  7  N.  S.  373,  592.  Bills  and  Notes, 
Vm.  (d),  No.  6. 

3.  A  witness  is  not  ineampetent  because  he  is  in  the  service  of  the  party  who  calls 
him,  and  receives  a  salary.    Lafon  v.  €hramer^  1  N.  6.  243. 

4.  Hie  mate  or  cleric  of  a  ship  is  a  good  witness  for  the  captain  when  sued  by  the 
owners  for  negligence ;  all  persons,  employed  in  the  navigation  of  vessels,  are  direct 
serrants  of  the  owners  in  different  grades  of  authority.  C.  C.  2261 ;  Jordan  v.  WMiej 
4  N.  S.  340 ;  FarweU  v.  Harris,  12  A.  50. 

5.  The  agent  may  prove  his  agency,  and  that  he  sold  and  delivered  the  goods  to  de« 
fendant  for  his  principal,  though  unknown  at  the  time  to  defendant.  Brewster  v.  Saulf 
8  L.  298. 

6.  An  agent  is  competent  for  his  principal  in  all  cases  except  when  sued  for  the  for* 
mer^s  negligence.  Nicholson  v.  Patton,  13  L.  216 ;  Ducros  v.  Jcbcoks,  10  R.  453  ;  Jordan 
T.  WkiU,  4  N.  S.  340. 

7.  So  in  an  action  for  a  note  against  a  broker  who  bought  it  of  a  notary's  clerk,  the 
notary,  though  employed  to  protest  it,  may  prove  that  his  clerk  purloined  and  sold  it  to 
defendant     Nicholson  v.  Potion,  13  L.  216. 

8.  An  agent  interested  only  for  his  commissions  is  competent;  aliter,  if  his  in- 
terest be  distinct  from  them  and  not  growing  out  of  his  agency.  Stetson  v.  Gumey, 
17  L.  168. 

9.  A  cashier,  as  agent  of  a  bank  to  collect  a  claim,  may  prove  the  cireumstances  of  its 
payment,  and  how,  by  whom,  and  for  what  purpose  such  payment  was  made.  So,  gen- 
craUy,  he  is  competent  for  the  bank  in  a  matter  within  the  scope  of  his  employment 
Wimams  v.  Bank  of  La.,  17  L.  378  ;   Union  Bank  v.  Meeker,  4  A.  189. 

10.  In  a  suit  for  wages  against  the  owner  of  a  building,  plaintiff  may  prove  by  the 
builder  that  defendant  modified  his  contract  with  the  latter,  and  agreed  that  plaintiff 
should  be  employed.    Mcintosh  v.  Ckamon,  18  L.  469. 

11.  An  agent  entitled  to  a  commission  is  competent  for  his  emyloyer.  Burke  v. 
Braseaie,  1  R.  73 ;  infra,  Na  23.     Jkfra,  6),  No.  10. 

12.  In  an  action  for  the  price  of  timber,  plaintiff  may  prove  by  his  agent  that  the 
latter  delivoied  it  without  authority  to  defendant's  vendor.     Marks  v.  Landry,  4  R.  31. 

13.  The  master  and  others  employed  to  navigate  a  vessel,  though  servants  of  the 
owners  in  different  grades  of  authority,  are  competent  for  the  latter.  A  witness  is  not 
incompetent  because  he  is,  or  has  been,  employed  by  the  party  who  calls  him.  Ban- 
doll  V.  Lofuerenne,  7  R.  827. 

14.  An  agent,  in  an  action  on  a  contract  executed  by  him,  may  prove  the  extent  of  his 
powers  for  his  prindpai  who  has  released  him  from  any  liability.  Miller  v.  N  0.  Canal 
Co^^B.  236. 

15.  An  agent  is  competent  for  his  principal,  sued  for  money  paid  to  the  agent  through 
error  and  admitted  to  have  been  paid  by  him  to  his  principal.  The  witness  is  indiffer- 
ent, being  responsible  to  one  or  the  other  party.  McDonogh  v.  Delassus,  10  R.  489. 
SuprtLt  D. 

16.  The  role  disqualifying  a  witness  for  interest  is  not,  under  the  commercial  law,  ap- 
pheable  to  agents  and  factors,  offered  to  prove  acts  within  the  scope  of  their  employment ; 
their  relation  to  their  principal  affects  their  credibility  only.  Britton  v.  Andrews,  1  A.  399 ; 
Forman  v.  Walker,  4  A.  409  ;  Klein  v.  Dinkgraoe,  3.  540. 

17.  The  necessity  of  the  case,  which  admits  agents  as  witnesses  for  their  principals, 
b  equally  applicable  to  tutors,  when  called  to  establish  facts  the  knowledge  of  which 
rests  with  them  alone.    Kemp  v.  Bowley,  2  A.  316. 

18.  In  an  action  against  the  part*owner  of  a  steamer  on  a  note,  reciting  that  ^*  the 
steamer  and  owners  promise  to  pay  "  and  executed  by  the  other  part-owner,  the  latter, 
the  commercial  partnership  in  the  boat  being  established  aUtmde,  may  prove  for  plain- 
tiff the  eonsideration  of  the  note ;  a  judgment  against  defendant  is  no  bar  to  an  action  by 
plaintifir  against  the  witness  for  the  whole  debt  Knight  v.  Lattve,  3  A.  64 ;  Hart  v. 
Lauve,  4  A.  389;  2  A.  622.     Stipra,  b,  §  3,No.  6. 

19.  An  agent  may  prove  his  own  agency;  but  when  it  is  disputed,  the  testimony 
should  make  it  certain.     Phelps  v.  Hodge,  6  A.  525. 

20.  Where  the  iosmrer,  sued  by  the  owner,  pleads  the  master's  barratry,  the  latter  is 
competent  far  plaintiff.    Whatever  the  result,  the  door  of  litigation  is  left  open  against 
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him.  Besides,  the  asages  of  oommeroe  admit  his  testimony  of  the  loss  in  the  form  of  a 
protest ;  and  from  the  necessity  of  the  case,  the  ship  being  on  the  ocean,  those  on  boaid 
can  alone  testify  of  the  circumstances  of  her  navigation ;  and  of  these,  from  his  posi- 
tion and  presumed  skill,  none  better  than  the  master.  Paradi»e  v.  Sun  Lm,  Cb^  6  A. 
596. 

21.  Where  the  principal's  property  is  seized  as  the  agent's,  the  latter,  whose  agencj 
to  purchase  it  is  established  aliunde^  is  competent  for  the  principal  in  an  action  to  re- 
cover it  to  prove  that  he  acted  within  the  scope  of  his  instructions.  McLeod  v.  Frott^  7 
A.  50. 

22.  In  cross-actions  by  plaintiffs  for  the  illegal  sequestration  of  their  steamer,  and  by 
defendant  for  the  price  of  wood  tortiously  taken  by  her  for  which  she  was  sequestered, 
the  master  may  prove  for  plaintifl&  the  purchase  of  the  wood  and  its  price.  Boardman 
V.  Glenn,  7  A.  581. 

23.  One  employed  at  a  fixed  salary,  in  lieu  of  which  he  is  to  receive  such  poitioii 
of  the  profits  as  exceeds  it,  is  competent  for  his  employer.  The  disqualifying  interest  is 
too  remote.     Digg$  v.  KirkUmd,  8  A.  309. 

24.  An  agent  may  himself  prove  his  agency  if  by  parol,  there  being  corroboratiog 
circumstances,  as  also  acts  done  within  its  scope.  The  objection  of  his  liability  for  dsm- 
ages  and  costs,  if  he  have  fabely  represented  himself  as  agent,  goes  simply  to  his  credi- 
bility.    Barriere  v.  Peychaudy  14  A.  370. 

o.  Parties  to  the  Action.  • 

1.  Defendant  in  attachment  cannot  prove  an  intervenor's  title  to  the  proptrtyattachei 
Pleasants  v.  Boss,  2  M.  114. 

2.  One  cotrespasser  is  a  good  witness  for  another ;  and  where  they  are  codefendants, 
if  there  be  slight  evidence  or  none  against  one,  he  may  be  sworn  for  the  other ;  a  for- 
ttori,  if  he  have  been  named  as  a  party  and  not  cited.  Curtis  v.  Graham^  12  M.  289 ; 
BovUgny  v.  Dormenon,  2  N.  S.  455.     Supra,  c,  Nos.  1,  6. 

3.  A  witness,  because  a  defendant  on  record,  is  not  incompetent,  if  a  nondnd  not  a 
real  defendant.  So,  plaintifi^  cannot  deprive  the  real  defendant  of  the  testimony  of  their 
mutual  agent  by  making  the  latter,  who  is  without  interest,  oodefendant  Marc  v. 
Church  o/  St.  Martin,  5  N.  S.  7  ;  Reynolds  v.  Rowley,  2  A.  890  ;  Rutherford  v.  ifewiw, 
13  A.  336. 

4  A  party  to  a  suit  is  incompetent  from  interest ;  if  that  cease,  the  objection  is  re- 
moved.    Spencer  v.  Lee,  2  L.  473. 

5.  Defendant,  against  whom  no  testimony  has  been  offered,  may  be  sworn  for  his  co- 
defendant     Franklin  v.  Soward,  3  L.  272.     Criminal  Law,  XIL  (f ),  2),  No.  3. 

6.  So,  having  sworn  he  had  no  interest  in  the  result,  he  is  competent  after  suit  is 
discontinued  as  to  him.     Strong  v.  CourceUe,  4  L.  233. 

7.  So,  too,  after  trial  and  verdict  in  his  favor.     Raw  v.  Richardson,  4  L.  553. 

8.  An  attorney  in  fact,  who  sues  in  his  principal's  name,  is  competent  to  prove  plain- 
tiff's demand.     Zino  v.  Verdelle,  9  L.  52. 

9.  One  cited  in  warranty  in  a  petitory  action  cannot  testify  for  plaintiff.  Graeier  ?. 
CuUion,  11  L.  276.     Supra,  b,  §  2. 

10.  A  party  to  a  suit,  if  interested,  is  incompetent  to  testify.  Brander  v.  Ferridmf,  16 
L.  296 ;  jSaudoin  v.  Nicolas,  12  R.  594.     Bills  and  Notks,  XIL  (b),  No.  24. 

11.  The  parish  treasurer,  but  nominally  a  party,  is  competent  for  the  parish  in  asatt 
against  the  sheriff  for  taxes.    Police  Jury  v.  Sherhume,  17  L.  345. 

12.  In  an  injunction  suit  for  damages  against  a  seizing  creditor  and  the  sheriff,  the 
latter  cannot  testify  for  plaintiff;  he  must  be  released  or  interrogated  on  oath.  DMi 
V.  Hemken,  3  R.  123. 

13.  Minors  for  whose  board,  etc,  the  tutor  is  sued,  being  substantially  parties,  are  in- 
competent for  plaintiff.     Dwight  v.  Smith,  9  R.  32. 

14.  An  administrator  sued  for  his  intestate's  debt,  having  no  personal  interest,  maj 
prove  its  payment  by  the  deceased.     Ih  Kerlegand  v.  RoHn,  1  A.  227. 

15.  So  one  who,  suing  as  executor,  declares  he  has  no  personal  interest,  is  competent 
as  a  witness.     Parker  v.  Moore,  2  A.  1017. 

16.  The  president  of  a  police  jury,  under  whose  resolution  a  road  has  been  opened,  is 
a  good  witness,  being  but  a  nominal  party,  on  an  appeal  to  the  district  court  from  the 
report  of  the  jury  assessing  damages.     Frosard  v.  Police  Jury,  3  A.  560. 

17.  A  party  to  a  suit  may  prove  the  loss  of  a  paper,  so  as  to  authorize  secoodarj  evi- 
dence of  its  contents.     Pratt  v.  Wafer,  4  A.  542.     Supra^  IX.  (e).  No.  15. 
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18.  Defendant's  warrantor  is  not  a  party  to  the  suit  in  the  sense  which  excludes  him 
as  a  witness.     Grisel  v.  Oliviaj  6  A.  461. 

19.  A  tator,  suing  for  damages  for  the  abduction  of  his  ward  to  whose  benefit  they 
enure,  is  a  good  witness ;  his  interest  in  the  suit  goes  only  to  his  credibility.  Brown 
V.  Croeketty  8  A.  30. 

20.  A  witness  is  not  disqualified  because  a  party  to  the  record.  Thus,  neither  of  two 
defendants,  unnecessarily  joined  in  the  same  suit,  can  be  deprived  of  the  other's  testi- 
moDj.     LUherhury  v.  Greenwood^  9  A.  66. 

21.  One  who  asks  no  judgment,  being  a  merely  nominal  party  to  give  his  sanction  to 
plaintiff's  claim,  is  competent  for  the  latter.    Bryan  v.  Zhyy  11  A.  601. 

22.  Mebkick,  C.  J.  A  nominal  party,  if  individually  liable  for  costs,  is  incompetent 
though  he  demand  judgment  for  plaintiff  only.  C.  C.  2260.  It  is  different  where  one 
figures  in  a  representative  capacity.  Thus,  in  the  case  of  an  administrator,  the  succes- 
atm  and  not  the  individual  is  the  party,  and  there  is  no  reason  to  exclude  him  if  not 
otherwise  interested.    3,    Suprcty  d.  No.  2. 

23.  It  is  the  safer  rule  to  exclude  one  of  several  defendants,  against  whom  a  primd 
faeU  case  is  made  out,  when  offered  to  contradict  plaintiff's  witnesses  against  his  co- 
defendant     Bailetf  v.  Book,  13  A.  272. 

24.  Thus ;  of  two  defendants,  sued  as  partners  of  a  third  person,  one  already  proved 
primd  facte  to  be  a  partner  cannot  contradict  such  evidence  by  the  other.  Though 
the  relation  of  obligors  ex  contractu  in  solido  be  not  inter  sese  that  of  ootrespassers,  and 
the  witness  may  testify  against  his  interest,  yet  it  is  not  clear  that  he  does,  for  the  part- 
nership assets  may  exceed  the  debt  and  after  its  payment  be  vested  in  him.  Besides, 
if  the  first  defendant  can  testify  for  the  second,  the  second  can  for  the  first,  and  so  plain- 
tiff's demand  be  altogether  defeated.     C.  C.  2260 ;  lb. 

25.  When  there  is  no  absolute  necessity  to  depart  from  the  rule,  that  a  party  to  the 
record  is  not  a  competent  witness,  it  will  be  enforced.  C.  C.  2260.  So,  where  other 
testimony  has  established  defendants'  liability  as  partners,  one,  because  called  to  testify 
against  his  interest,  is  not  competent  for  the  other  to  prove  the  latter  not  a  partner. 
Beer  ▼.  Word,  13  A.  467. 

26.  One  who  though  alleged  in  the  petition  to  be  a.  member  of  a  commercial  firm, 
defendants  in  the  action,  is  not  cited,  being  in  reality  no  pai'ty  to  the  suit,  is  competent 
for  plaintiff.     Taylor  v.  Hancock^  14  A.  693. 

H.  Examination  on  voir  dire ;  and  Mode  of  Proving  Interest  and  Restoring  Competency. 

1.  A  witness  may  be  sworn  on  his  voir  dire  that  he  is  interested  in  the  suit  and  ques- 
tionedy  to  ascertain  in  whose  favor.    Rochelle  v.  MussoUj  3  M.  88. 

2.  A  witness  may  be  sworn  on  his  voir  dire  after  being  sworn  in  chief.     16. 

3.  An  insolvent  is  incompetent  for  the  syndics,  unless  he  release  any  surplus  after 
paying  all  the  debts.     Clay  v.  Kirkkmd,  4  M.  408. 

4.  A  par^  to  a  suit  cannot  make  himself  competent  by  assigning  his  interest  to  his 
partner,  and  depositing  in  court  the  amount  of  costs  which,  if  condemned,  he  would 
probAbly  have  to  pay.    Meeker  v.  Williameon,  8  M.  370. 

5.  A  surety  for  costs  may  be  made  competent  by  the  substitution  of  another,  and  his 
release  which  the  court  may  order.     Butler  v.  Be  Hart^  1  N.  S.  184. 

6.  Defendant  may,  by  a  release,  make  his  vendor  competent  to  prove  the  loss  of  a  bill 
of  sale  to  witness  from  plaintiff.     Vannorght  v.  Foreman,  1  N.  S.  352. 

7.  A  witness,  whose  interest  appears  by  the  instrument  sued  on,  cannot  restore  his 
competency  by  his  own  declaration.     JSvans  v.  Ghray,  1  N.  S.  709. 

8.  A  witness  responsible  for  costs,  but  secured  for  their  payment,  is  competent  Col" 
Uns  r.McOrummen,  3  N.  S.  166;  TVenchard  v.  JSlderkin,  3  L.  297. 

9.  A  partner,  who  has  sold  his  interest  to  his  copartners  and  received  their  release 
from  partnership  obligations,  may  prove  a  partnership  claim.  Meriam  y.  Worskam,  4 
N.  S.  198. 

10.  A  witness  is  competent  when  his  declarations,  being  the  only  evidence  of  his  in- 
terest, establish  its  release.  McMicken  v.  Fair,  6  N.  S.  old ;  Cavelier  v.  Moss,  2  A.  584. 
Cbiminai,  Law,  XII.  (f),  2),  No.  9. 

11.  IVhen  no  liability  is  shown  under  an  attachment  or  sequestration  bond,  or  bond  to 
rdeaae  a  provisional  seizure,  the  principal  may  restore  his  surety's  competency  by  sub- 
stitutiDg  another.     6  N.  S.  673 ;  10  L.  447 ;  3  R.  440 ;  5  A.  174;  6  A.  531. 

12.  A  witness,  thoagh  primd  fade  incompetent,  may  be  examined  on  his  voir  dire  to 
explain  bis  situation.     OriUan  v.  Neravk,  2  L.  293. 
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13.  A  witness's  tesdmonj  on  his  voir  dirt^  as  to  Us  interest,  is  entitled  to  greater  credit 
than  his  unsworn  statements  to  a  third  person.  Le  Bret  y.  BelzonSj  13  L.  94.  Supra, 
XIII.  (c),  Na  2. 

14^  A  witness's  competency  maj  be  ascertained  on  his  voir  dire;  if  the  party  object- 
ing do  not  choose  to  do  this,  the  party  offering  him  may  rebut  any  presumption  of  his 
incompetency  by  other  evidence.     Denton  ▼.  Commercial  Bankj  13  L.  488. 

15.  Where  a  witness  on  his  voir  dire  declares  himself  interested  and  the  grounds  of 
his  belief  appear  sufficient,  the  party  calling  him  cannot  disprove  his  interest  by  other 
witnesses.     Brumgard  v.  Anderton^  16  L.  341. 

16.  A  witness's  statement  in  depositions  offered  by  a  party,  that  the  latter  has  rekased 
him,  is  itself  an  effectual  release  dispensing  with  the  original.  Bailey  v.  SUweatt  1  B. 
410. 

17.  Plaintiff  in  injunction  may,  on  a  proper  showing,  restore  his  surety's  competency 
by  substituting  another.  Sach  is  the  usual  practice  as  to  sureties  in  attachment  and  for 
costs.  And  the  original  surety  may  be  then  examined  though  by  act  25  March,  1831, 
§  3,  Na  48,  a  party  to  the  suit  and  liable  in  eoUdo  with  plaintiff  for  damages  and  inter- 
est.    Braakear  v.  WkUe,  9  B.  55 ;  WiUiam$  v.  Pia$Uerf  Banky  12  B.  125. 

18.  The  allegation  in  an  answer,  that  a  third  person  is  the  real  piaintifi^  is  not  suf- 
ficient to  exclude  his  testimony.     J/endenon  v.  Western  Lu.  Co.,  10  R.  164. 

19.  Defendant,  sued  as  a  dormant  partner,  on  releasing  the  ostensible  partner  who  as 
an  insolvent  had  placed  plaintiff  on  his  bilan,  may  prove  by  him  that  there  was  no  part- 
nership.    Laeaze  v.  Sejour^  10  K.  444^ 

20.  One  of  the  parties  to  a  policy  sued  on,  who  has  assigned  his  interest  therein  fiv 
the  benefit  of  his  creditors,  is  not  competent  for  the  others  where  the  asttignment,  stipu- 
lating his  release,  is  not  shown,  and  cannot  be  presumed^  to  have  been  accepted  by  his 
creditors.     Wellington  v.  Msrckant^  Jn$,  Oo.y  11  B.  322. 

21.  Nor  can  such  witness  make  himself  competent  by  abandoning  his  interest  io  open 
court  to  his  creditors.  He  is  still  interested  that  those,  who  have  not  rdeased  him, 
should  receive  their  portion  of  the  amount  sued  for;  and  he  cannot  release  himself.    Jb, 

22.  The  surety  of  a  tutor,  sued  for  an  account,  cannot  be  released  so  as  to  testify  for 
the  latter  though  offering  other  sufficient  surety.    Moore  v.  TkibodeaiuXy  4  A.  74. 

23.  A  party,  liability  to  whom  is  the  disqualifying  interest,  may  release  it  The  re- 
lease, whenever  it  can  cover,  may  remove,  the  interest  and  restore  the  competency. 
a  Biennis  v.  Corri,  5  A.  102. 

24.  The  objection,  that  a  vendee's  release  to  his  vendor  is  not  binding  if  the  sale  be 
fraudulent,  C.  C.  2526,  is  applicable  to  all  such  releases  and  so  untenable.     Ik. 

25.  The  interest  of  a  defendant,  whose  only  disqualification  is  a  liability  for  co0ls  if 
his  codefendant  be  cast,  may  be  released  by  the  latter.  Litherbury  v.  Oreemsood,  9 
A.  66. 

26.  Where  the  sheriff  is  sued  for  failing  to  realiae  an  execution,  the  judgment  debtor 
who  admits  a  moral  and  legal  obligation  to  pay  him  if  made  liable,  and  discloses  means 
which  he  thinks  he  can,  and  intends  to,  screen  fix)m  his  creditor,  and  will  only  unlock  to 
indemnify  his  friend,  is,  it  seems,  incompetent.    Deans  v.  Barhamj  10  A.  528. 

27.  A  formal  release,  annexed  to  the  party's  interrogatories  and  transmitted  with  the 
commission,  under  which  the  witness  is  examined,  is  sufficient  Farwell  v.  Ikuris,  12 
A.  50. 

28.  Regularly,  the  release  should  be  tendered  the  witness  before  he  ia  sworn;  and 
when  he  is  examined  mider  a  oommiesion,  be  inserted  in  the  return  with  the  commis- 
sioner's certificate  that  it  was  so  tendered.    Delee  v.  SandeU,  12  A.  208. 

29.  Defendant  in  attachment,  incompetent  for  plaintiffs  to  prove  himself  a  creditor  of 
the  garnishees,  will  not  be  rendered  competent  by  a  release,  stipulating  that  no  other 
property  than  that  in  the  garnishees'  hands  shall  be  liable  to  the  judgment  BuBitt  v. 
Walker,  12  A.  276. 

See  Supra,  b,  §  2,  No.  21 ;  §  3,  Na  11. 

3)  In/amif  and  Color,  a$  AfftctiMg  Oomep^Usnaf. 

1.  A  person  of  color,  being  presumed  free,  is  admissible  as  a  witness.  SUxU  r.  Chei^ 
3  M.  208;  T^Hm  v. Ladande,  7  N.  S.  648. 

2.  A  witness's  conviction  of  an  inianaous  crime  can  only  be  shown  by  the  reeovd.  (3i»- 
uUano  V.  Pevdon,  2  N.  S.  466. 

3.  A  witness's!  actual  enjoyment  of  fi^edom  is  prtrndfeteie  evidence  of  his  oMnpetsncy. 
PUie  y.Lalande,  7  N.  S.  648;  Stat^v,  Lmg,  5  A.  65. 
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4.  The  testimony  of  a  witness  under  commission,  dednring  that  he  forged  the  check 
pued  for,  is  admissible;  the  objection  goes  to  his  credit  rather  than  his  competency. 
Jjoborde  v.  Consolidated  Association,  4  R.  190. 

5.  Even  a  verdict  of  guilty,  not  followed  by  judgment,  does  not  disqualify  a  witness 
for  infamy.     Jb.    Jury,  IV.  (c),  No.  13. 

6.  Where  the  evidence  of  a  party  offering  a  person  of  color,  objected  to  because  pre- 
sumed a  slave,  shows  that  he  was  emancipated  by  notarial  act,  it  must,  if  insisted  on,  be 
producetl  and  cannot  without  proof  of  its  loss  be  supplied  by  secondary  evidence,  «.  ff, 
the  testimony  of  the  former  master  that  he  had  emancipated  the  witness.  Mosbuck  v. 
Owrry,  2  A.  998  ;  State  v.  Cecil,  2  M.  208.     Supra,  IX.  (e).  No.  4. 

7.  A  decision  in  a  civil  suit,  declaring  a  witness  not  entitled  to  credit,  cannot  disqualify 
him ;  though  it  may  greatly  affect  his  credibility.     Farr  v.  CryUs,  3  A.  669. 

8.  Whether  a  sentence  for  felony  in  another  state  render  a  witness  incompetent  in  this 
^ate  or  not,  such  disability,  if  not  annexed  to  the  conviction  by  express  statute,  will  be 
removed  by  a  pardon.     Klein  v.  Dinkgrave,  4  A.  540. 

9.  All  peraons,  not  expressly  excluded,  are  competent  to  testify  in  civil  and  criminal 
matters.  No  incompetency  has  been  declared  against  free  persons  of  color.  They  are, 
therefore,  competent.     C.  C.  2260 ;  State  v.  Levy,  5  A.  64. 

See  act  14  March,  1855,  §  3,  No.  158.    Criminal  Law,  XII.  (f),  2). 

4)  Marriuffef  Concubinage,  and  Rdatianship,  as  Affecting  CompeUncjf. 

1.  A  party's  concubine  is  a  competent  witness,  the  objection  affecting  her  credit  only. 
Mewner  v.  Couet^  2  M.  56.     Criminal  Law,  XII.  (f),  2),  No.  5. 

2.  The  daughter  of  defendant's  waiTantor  is  not  competent  for  defendant  O.  C.  p. 
312,  art.  248;  lb. 

3.  A  father-in-law  may  be  a  witness  for  his  son-in-law.  Bernard  v.  Vignaud,  10  M. 
482 ;  HambUn  v.  Hook,  6  L.  74. 

4.  A  father  is  incompetent  for  his  child,  legitimate  or  illegitimate.  C.  C.  2260.  The 
mere  fad  of  a  witness  being  the  ascendant  of  the  party  for  or  against  whom  he  is  called, 
disqualifies  him.  The  law  makes  no  distinction  as  to  legitimacy.  Deshnde  v.  Lebreret, 
5  L.  97 ;  Leeds  v.  CaldweU,  1  R.  256;  MacaHy  \.  Roach,  7  R.  357. 

5.  A  suit  for  separation  from  bed  and  board  is  an  action  of  divorce ;  and  act  1827,  §  3, 
No.  73,  relative  to  such  actions  and  removing  the  disqualification  of  relationship  under 
C.  C.  2260,  applies  to  both  species  of  divorce.    Savoie  v.  Ignogoso,  7  L.  285. 

6.  Ascendants,  while  competent  for  the  wife  in  an  action  of  separation  from  bed  and 
board  to  prove  cruel  treatment,  cannot  establish  her  claims  for  property.  Taylor  v.  Felps, 
10  L.  115. 

7.  The  father  of  a  party  cited  in  warranty  by  defendant  is  incompetent  for  plaintiff. 
Guerin  v.  Bagneries,  13  L.  19. 

8.  An  ofBidal  act  may  be  valid,  though  the  officer  from  relationship  be  incompetent  in 
controversies  growing  out  of  it.     Waters  v.  Petrovic,  19  L.  584. 

9.  Where  a  party  to  a  petitory  action  is  in  joint  possession  of  the  property  with  a  wife, 
whose  husband  ships  and  controls  the  crops,  the  latter  is  not  a  good  witness  for  such 
party.     C.  C.  2260 ;  Beard  v.  Morancy,  2  A.  347. 

lO".  The  mother-in-law  may  testify  for  the  son-in-law,  and  vice  versoL  Their  connec- 
tion affects  their  credibility  only.  Groves  v.  Sted,  2  A.  480  ;  Rachal  v.  Bachal,  4  A. 
500.    Jkfra,  (d),  1),  No.  14. 

11.  A  grandfiither  is  incompetent  for  his  grandchild.  C.  C.  2260 ;  Succession  of  Bar" 
yis,S  A.  142. 

12.  Where  a  daughter-in-law  sues  jointly  with  her  children  for  property  in  which  she 
lias  no  distinct  interest,  her  mother-in-law,  incompetent  for  them,  is  equally  so  for  her. 
Baa  V.  Bill,  6  A.  745. 

13.  The  husband  of  one  of  the  remaining  partners  is  not  competent  for  defendant, 
when  sued  for  a  liability  against  which,  as  a  retired  member,  the  partnership  is  bound 
to  hold  him  harmless.     Grinnan  v.  Baton  Bouge  Co.,  7  A.  639. 

14.  In  proceedings  to  recover  a  civil  penalty,  as  an  action  by  the  state  under  act  21 
December,  1814,  No.  16,  for  the  fine  therein  mentioned,  the  son  is  not  competent  for  his 
father.     State  v.  Thompson,  10  A.  122. 

15.  The  rule  which  in  civil  matters  disqualifies  the  husband  for,  or  against,  the  wife, 
and  vice  versd,  founded  on  considerations  of  policy  and  morality,  is  without  exception. 
Nor  does  their  voluntary  separation  touch  the  reason  of  the  rule,  which  remains  inflexible. 
Tfdlev  V.  Alexander,  11  A.  628. 
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16.  So  in  an  acdon  against  an  executrix,  not  a  merelj  nominal  party  bat  as  prin- 
cipal legatee  directlj  interested  to  defeat  plaintiff,  her  husband  is  not  competent  for  him. 
3. 

17.  The  law  disqualifies  ascendants  and  descendants  not  onlj  because  the  forced  heirs 
of  each  other,  but  to  relieve  them  from  te^^tifying  for,  or  against,  those  with  whom  thej 
are  so  closely  connected,  and  the  courts  from  the  embarrassment  of  weighing  such  en- 
dence.     Blocker  v.  Whittenburg^  12  A.  410. 

18.  So  a  son's  deposition  though  in  another  state  in  which  plaintiff,  bis  father,  resides, 
and  by  whose  laws  such  evidence  would  be  admissible,  cannot  be  received  in  a  suit  here. 
The  case  is  not  within  the  exception  to  the  rule,  which  determines  the  admissibility  of 
evidence  by  the  lex  fori,     lb, 

19.  Art.  2260  C.  C.  applies  only  where  the  interest  of  the  witness's  ascendant  or  de- 
scendant is  directly  involved.    Porche  v.  Le  Blanc,  12  A.  778 ;  King  v.  Ne^,  14  A 165. 

20.  Thus ;  in  a  contest  between  creditors  for  the  proceeds  of  their  common  debtor's 
property,  when  the  claim  of  one  is  opposed  by  a  second,  the  father  of  a  third  who  makes 
no  opposition  is  competent  to  prove  such  claim.  Aliter,  if  the  third  creditor  had  also 
made  opposition.  So,  too,  in  actions  against  the  husband  alone  involving  the  interests  of 
the  community,  his  step-son  is  competent.  The  community  interest  of  the  wife,  the 
mother  of  the  witness,  is  too  remote  to  disqualify  him.  /6.  Mabbiagb,  XIII.  (d), 
Nos.  2,  15. 

21.  The  wife,  when  sued  for  a  divorce,  may  offer  her  mother  as  a  witness.  Act  lo 
March,  1855,  §  2,  No,  807.     Fletcher  v.  Benleg,  13  A.  191. 

See  Supra,  X.  (a),  No.  24;  (d),No.  13;  XI.  No.  22;  XH.  (c),Na24;  (d),Na7i 
Infra,  XVIII.  (a),  Nos.  25,  30,  31 ;  XXII.  (a),  No.  8. 

5)  Judges,  how  Jar  Competent. 

1.  A  district  judge  cannot  be  a  witness  in  a  cause  where  he  presides ;  except  perhaps 
in  a  jury  case.     Boss  v.  Buhler,  2  N.  S.  312. 

2.  The  parish  judge,  who  received  the  sheriff's  bond,  may  prove  its  loss  though  liable 
to  a  penalty  for  permitting  the  sheriff  to  act  without  giving  bond.  ViUere  v.  Armstrongt 
4  N.  S.  21. 

3.  A  parish  judge  may  prove  a  mortgagee's  assent  to  the  sale  of  the  property  under 
administration  on  terms  fixed  by  the  administrator.    Williams  v.  Bank  of  La,,  17  L.  378. 

4.  A  judge,  before  whom  a  cause  is  tried,  is  competent  for  either  party.  Act  25  March, 
1828,  §  6,' No.  83,  provides  the  mode  of  swearing  him  and  reducing  his  testimony  to 
writing.     Bahin  v.  Nolaji,  10  R.  373. 

6)  Attonutft  €U  Law,  how  far  Competent 

1.  A  party's  attorney  is  competent  for  him.     Menendez  v.  Larionda^3  M.  256. 

2.  An  attorney  cannot,  by  renouncing  his  fee  and  having  his  name  struck  off  the  record, 
become  a  witness  for  hb  client     English  v.  Latham,  3  N.  S.  88. 

3.  Counsel,  though  incompetent  witnesses,  may  make  affidavit  as  to  how  the  proceed- 
ings have  been  conducted.     Caulker  y.  Banks,  3  N.  S.  545. 

4.  Confidential  communications  cannot,  without  the  client's  consent,  be  divulged  by  the 
attorney  though  not  feed.  Baiffg  v.  Rohles,  4  N.  S.  361 ;  Succession  offfarkins,  2  A 
923. 

5.  Under  act  30  January,  1816,  §  2,  No.  4,  a  party  cannot  call  his  own  counsel  as  a 
witness,  but  he  may  the  counsel  of  his  opponent.     Cox  v.  Williams,  5  N.  S.  141. 

6.  An  attorney  may  disclose  any  facts,  the  knowledge  of  which  was  not  acquired  con- 
fidentially in  his  profession.     Beeves  v.  Burton,  6  N.  S.  284. 

7.  An  attorney  may  prove  what  he  is  directed  to  plead ;  what  is  to  be  spread  on  the 
record,  is  not  confidential.     Cormier  v.  Richard,  7  N.  S.  179. 

8.  A  client  may  prove,  that  his  claim  has  not  been  paid  to  his  attorney,  by  the  attor- 
ney himself.     Mc  Orummen  v.  Stewart,  4  L.  501. 

9.  An  attorney  is  competent  for  his  client  and  can  be  excluded  only  on  legal  grounds ; 
their  relations  affect  his  credibility  only.  So,  an  attorney  who,  though  he  have  stipu- 
lated no  fee,  expects  to  be  paid  and  will  if  be  fail  charge  less  than  if  he  succeed,  is  a 
good  witness.     Sprigg  v.  Beaman,  6  L.  64 ;  Succession  of  Grant,  14  A.  795. 

10.  An  attorney  is  not  disqualified  by  an  interest  consisting  of  bis  honorariwn;  so, 
though  he  is  to  receive  a  percentage  on  the  amount  recovered,  he  is  slill  competent. 
Flower  v.  C^Conner,  7  L.  207 ;  infra,  No.  18.  Supra,  2),  f.  No.  11.  Attobnkt,  II. 
(c),  No.  6. 
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11.  Confidential  communications  are  but  the  more  sacred,  that  the  client  is  dead. 
C.  C.  2262;  Hart  v.  Thomp$on,  15  L.  88. 

12.  An  attorney  maybe  compelled  to  state  how  he  obtained  possession  of  papers  intro- 
duced in  evidence,  when  it  does  not  appear  that  he  received  them  from  the  client  or  his 
agent.     Reynolds  v.  Rowley^  3  R.  201. 

13.  The  rule  of  confidential  communications  does  not  extend  to  an  attorney  in  posses- 
siQn  of  papers  belongitag  to  his  client's  adversary,  or  when  called  on,  after  having  had 
them  in  his  possession,  to  disclose  what  he  has  done  with  them  or  where  they  may  be 
found.     TVavts  v.  January,  3  R.  227. 

14.  An  attorney,  in  such  case,  may  be  as  properly  called  on  to  produce  the  papers  or 
disclose  facts  which  may  lead  to  their  discovery,  as  the  client  himself.     C.  P.  140,  473 ; 

15.  Though,  under  our  laws,  an  attorney  be  competent  for  his  client,  his  position  as  a 
witness  is  one  of  extreme  delicacy  for  himself  and  the  court ;  and  it  is  always  desirable, 
for  the  harmony  of  the  profession,  the  independence  of  the  bench,  and  public  confidence 
in  the  administration  of  justice,,  that  he  should  not  testify  except  in  extreme  cases  when 
all  other  means  of  proof  are  impossible ;  and  then  he  should  withdraw  from  the  case* 
2  A.  923 ;  5  A.  695 ;  7  A.  201,  580 ;  10  A.  29. 

16-  Where  notes  are  prescribed  in  the  hands  of  an  attorney  employed  to  collect  them, 
he  is  not  competent,  or,  if  competent,  his  testimony  is  insufiicient  per  se  to  establish  an 
interruption  or  renunciation  of  prescription.     Madden  v.  Farmer^  7  A.  580. 

17.  Attorneys  are  not  agents,  and  the  rule  which  admits  agents  for  their  principals  in 
each  cases  should  not  be  extended  to  them.     lb.     But  see  Mullen  v.  Scott,  9  A.  174. 

18.  An  attorney,  who  is  to  receive  as  his  compensation  a  percentage  on  the  amount 
recovered,  is  incompetent  from  interest.     HaUv.  Acklen^  9  A.  219  ;  supra.  No.  10. 

19.  After  defendant's  death,  his  administrator's  attorney  may  be  compelled  to  depose 
to  admissions  of  the  deceased,  where  nothing  shows  they  were  in  any  respect  privileged 
communications.     Howard  v.  Copley^  10  A.  504. 

20.  Where  an  instrument,  once  placed  with  an  attorney,  is  again  intrusted  to  him  after 
his  professional  relations  had  ceased,  he  is  a  competent  witness  of  its  execution  and  con- 
tents against  his  former  client.      Williams  v.  Benton,  12  A.  91. 

See  Supra,  V.  (c),  No.  30 ;  Infra,  (d),  1),  No.  16.    Attachment,  X.  (b),  No.  15. 

7)  Competency  of  Witness  to  Prove  or  Impeach  his  oum  Act. 

1.  By  the  Spanish  law,  an  authentic  act  may  be  impeached  by  a  subscribing  witness ; 
but,  to  prove  its  falsity  and  forgery,  the  witnesses  must  all  agree  or  an  alibi  be  proved, 
and  they  be  of  unexceptionable,  and  the  notary  of  bad,  character.  LangUsh  v.  Schons, 
5  M.  406. 

2.  A  witness  to  a  will  is  competent  to  impeach  it  Marie  v.  Avart,  10  M.  28 ;  Bou- 
themy  v.  I>reux,  12  M,  639.     Supra,  XIII.  (c),  Nos.  7,  15. 

3.  The  maker  of  an  act  sous  seing  prive  may  prove  its  execution.  Robertson  v.  IdieaSf 
1  N.  S.  187. 

4.  A  freeholder,  who  has  signed  a  return  for  a  road  under  the  jurat  of  the  justice, 
cannot  prove  he  was  not  sworn.     Innis  v.  Kemper,  3  N.  S.  119. 

5.  In  a  petit(H*y  action  a  witness,  through  whose  agency  plaintiff's  ancestor  sold  the 
land  to  defendant,  cannot  destroy  the  authentic  sale  which  is  collaterally  questioned  to 
defendant's  prejudice.     Sprigg  v.  Herman,  6  N.  S.  512. 

6.  A  witness  on  oath  cannot  contradict  his  written,  though  unsworn,  admissions. 
Eeynes  v.  Zaeharie,  10  L.  129. 

7.  A  public  officer,  who  has  given  an  official  certificate,  will  not  be  listened  to  as 
a  witness  to  prove  its  falsehood.  Nemo  allegans  suam  turpitudinem  est  audiendus. 
Maihews  v.  Boland,  5  R.  200 ;  McMaster  v.  Stewart,  11  A.  546.  Bills  and  Not£s, 
Vlll.  (d),  Nos.  7,  10,  11,  12.     But  see  Pain  v.  Plicque,  10  L.  318. 

8.  A  former  tutor,  who  has  fraudulently  released  the  minor's  mortgage,  may,  in  an 
action  by  his  successor  to  annul  it,  prove  that  his  admission  though  in  an  authentic  act, 
that  the  minor's  claim  was  paid,  is  untrue.  Kemp  v.  Rowley,  2  A.  316.  Supra,  2),  f, 
No.  17- 

9.  In  an  action  by  plaintiff,  the  true  consignee,  against  defendants  who  have  obtained 
po6ses«ioD  of  the  shipment  under  a  bill  of  lading,  erroneously  filled  up  to  them  by  the 
ma£iter«  the  consignor  may  be  called  to  establish  the  bill  of  lading  and  its  true  contents. 
Fellows  V.  Frelson,  6  A.  478. 
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10.  Where,  under  act  16  March,  1848,  §  8,  No.  233,  aathorizing  a  special  jurj  to 
assess  the  damage  and  benefit  resulting  from  the  construction  of  levees  in  the  parish  of 
Tensas,  a  jury,  though  sworn  to  examine  and  report  on  the  damage  and  benefit,  has,  in 
accordance  with  its  appointment,  reported  on  the  damage  alone,  one  of  its  members  is  a 
good  witness,  in  an  action  against  the  parish,  to  prove  that  in  the  examination  and  re- 
port the  benefit  was  not  considered.  The  evidence  does  not  contradict  the  report  Jk^ 
V.  Police  Jury,  14  A.  117. 

See  Supra,  2),  p,  Nos.  12,  14,  21 ;  XV.  (f),  Nos.  1,  2 ;  (j).  No.  16  ;  Infra,  XXIV, 
(a),  No.  14.  Bills  and  Notes,  XII.  (b).  Criminal  Law,  XIII.  (g),  3),  No.  6. 
Jury,  IV.  (c),  Nos.  S,  15,  etaL 

(c)  Examination  and  Privileges. 

1.  A  witness  maj  be  cross-examined  as  to  a  new  point  not  raised  in  his  examiiuition 
in  chief.     Dumford  v.  Clarkj  1  M.  203. 

2.  A  witness  is  not  protected  from  answering  a  question,  on  the  ground  that  he  maj 
thereby  make  himself  liable  to  a  civil  suit.     Planter^*  Bank  v.  George^  6  M.  674. 

3.  A  party,  introducing  an  incompetent  witness,  cannot  object  to  the  other  part/s  crosfr- 
examining  him  to  establish  his  defence.     5  N.  S.  134,  283 ;  7  N.  S.  343. 

4.  Not  even  when  the  witness  so  called,  incompetent  from  relationship,  was  the  8oIe 
subscribing  witness  to  the  writing  to  be  proved.     Board  v.  Buard,  5  N.  S.  134. 

5.  A  witness  cannot  refresh  his  memory  by  reference  to  books,  in  which  it  does  not 
appear  that  he  made  the  entries.     Pargaud  v.  Guice,  6  L.  77. 

6.  A  witness  cannot  refer  to  a  summary  of  his  testimony  on  a  former  trial,  to  revive 
his  recollection.     Riordon  v.  Davis,  9  L.  242. 

7.  An  expert  called  as  a  witness  may  refer  to  a  report  which  has  been  set  aside,  to 
refresh  his  recollection  of  his  estimate  of  the  work  done,  as  to  a  memorandum  deliberately 
made  at  the  time.     Ih. 

8.  Much  latitude  is  allowed  on  cross-examination,  which  may  extend  to  points  irrele- 
vant.    HaU  V.  Chieftain,  9  L.  322.     Criminal  Law,  XII.  (f ),  3),  Nos.  5,  7. 

9.  A  witness  is  competent,  though  liable  to  be  asked  questions  the  answers  to  which 
may  subject  him  to  a  criminal  prosecution ;  it  is  his  privilege  to  decline  answering  them. 
McCariy  v.  Bmi,  9  L.  356. 

10.  After  issue  joined  by  answer  or  default,  every  witness  must  testify  in  open  court 
or  under  commission.  C.  P.  360,  427,  478 ;  Sandeman  v.  Deake,  17  L.  332.  Judgment, 
IX.  No.  27. 

11.  A  witness  once  admitted  may  be  cross-examined  and  give  evidence  in  favor  of, 
as  well  as  against,  his  interest  on  the  points  to  which  he  is  called  to  testify.  Hart  v. 
N.  0.  and  Oarrollton  Co.,  1  R.  178. 

12.  A  broker,  examined  to  prove  the  market-value  of  stocks,  will  not  be  compelled  to 
disclose  the  names  of  persons  to  whom  he  has  sold  shares  of  the  same  stock  and  whose 
names,  there  being  no  intention  to  examine  them  to  contradict  him,  are  immaterial 
Jonau  V.  Ferrand,  3  R  364. 

13.  A  witness,  on  cross-examination,  may  state  what,  though  not  directly  questioned 
thereto,  he  might  be  asked  in  chief.     Cross  v.  Police  Jury,  7  R.  121. 

14.  A  broker's  account-books  are  not  evidence  for  him,  C.  C.  2244;  but  witnesses 
may  refresh  their  memory  by  entries  they  have  made  in  them  of  matters  within  their 
personal  knowledge.     Kendall  v.  Bean,  12  R.  407 ;  Morgan  v.  Bickle^  2  N.  S.  377. 

1 5.  Though  plaintiff's  books  or  those  of  merchants  with  whom  he  deals  be  not  per  se 
evidence  for  him,  yet  witnesses  may  look  into  them  to  refresh  their  memory.  This  is 
the  only  way  in  which  factors  can  prove  their  accounts.  Flower  v.  Downs,  6  A.  539. 
[^It  does  not  appear  by  whom  the  entries  in  this  case  were  made.'] 

16.  A  witness  can  only  refer  to  his  own  memoranda  to  refresh  his  memory;  he  can- 
not refer  to  the  testimony  of  a  deceased  witness  in  another  suit.  Massey  v.  Ifactett,  12 
A.  54. 

17.  Where,  on  cross-examination,  an  answer  to  defendant's  question  as  to  a  third  per- 
son's declarations  directly  affects  the  issue,  plaintiff  may  reexamine  the  witness,  not  only 
to  explain  such  question  but  also  to  bring  out  the  same  party's  contemporaneous  declara- 
tions, which  may  destroy  those  illegally  elicited.     Biggin  Y.Kendig,  12  A.  451. 

18.  Thus;  a  redhibitory  action  turned  on  the  question,  whether  the  disease  of  which 
the  slave  had  died  were  caused  by  his  being  a  runaway,  or  a  fortuitous  event.  In 
answer  to  defendant's  question  on  cross-examination,  the  physician,  who  attended  the 


EVIDENCE,  XVL  (d),  1).  667 

slaTCy  stated  the  latter  had  said  he  had  been  sick  two  or  three  weeks.  Held^  that,  as 
this  declaration  standing  alone  might  prove  a  fortuitoas  event  the  cause  of  death  releas- 
ing defendant,  C.  C.  2511,  plaintiff  could  ask,  to  what  cause  the  slave  in  the  same  con- 
versation had  ascribed  his  sickness.     Ih. 

19.  Certain  proof  of  the  delivery  of  a  great  variety  of  articles,  dates,  etc.,  is  difficult, 
often  impossible  without  memoranda  at  the  time  to  which,  though  not  evidence  per  se^ 
the  witness  may  refer,  without  first  showing  that  his  memory  is  at  fault  as  to  some  of  the 
particulars.     .Davidson  v.  LaUande^  12  A.  876. 

20.  Plaintiff  having  purchased  at  auction  defendant's  plantation  with  many  slaves, 
implements,  etc.,  attached,  claimed  certain  articles  as  not  delivered.  Defendant  offered 
an  inventory  of  articles  delivered  signed  by  plaintiff,  and  attached  thereto,  memoranda 
correcting  its  errors  and  omissions  and  signed  by  defendant's  agent,  a  witness  under 
examination.  Plaintiff  objected  that  they  were  ex  partem  and  that  the  witness  could  not 
refer  to  them  until  his  memory  first  appeared  defective.  Held;  the  evidence  is  admis- 
sible.    Ih, 

21.  A  party,  without  making  a  witness  his  own,  may  cross-examine  him  on  matters 
totally  unconnected  with  his  examination  in.  chief.  He,  who  offers  a  witness  to  prove  a 
particular  fact,  runs  the  risk  of  a  cross-examination  on  the  whole  case.  Ih, ;  Nicholson 
V.  Desobry^  14  A.  81. 

22.  Spofford,  J.,  concurring.  On  the  authority  of  Dumfor^s  case^  supra,  No.  1, 
the  refusal  of  a  district  judge  to  confine  the  cross-examination  to  matters  connected 
with  that  in  chief,  is  not  assignable  as  error.    lb, 

23.  A  witness's  voluntary  statement  or  answer,  irresponsive  to  a  question  of  the  party 
calling  him,  will  be  stricken  out,  though  the  opposite  party  be  thereby  deprived  of  a 
cross-examination  as  to  such  statement.    Bequest  v.  BotUinj  14  A.  44. 

24.  A  witness  may  refresh  his  memory  by  an  account  made  out  by  himself,  and  of 
roost  of  the  entries  of  which  he  had  personal  knowledge.  ChiapeUa  v.  Brown^  14  A. 
189. 

See  Saproj  (b),  6).     Cbimikal  Law,  XII.  (e),  Nos.  29,  SO ;  (f ),  3). 

(d)    Opinions  and  Credihility. 
1)  In  GeneraL 

9 

1.  The  testimony  of  witnesses  when  contradictory  should  be  weighed  against  each 
other,  and  the  inference  best  supported  adopted.      Wooters  v.  Thompson^  10  M.  677. 

2.  A  general  habit  is  not  an  invariable  one  ;  and  a  presumption  in  the  witness's  mind 
from  his  common  practice,  does  not  establish  a  fact  with  legal  certainty.  Hoffy.  Bald- 
inn,  12  M.  701.     Bills  and  Notes,  VIII.  (d),  Nos.  2,  5. 

3.  A  witness  may  testify  as  to  his  belief  of  what  passed  in  his  presence ;  but  if,  when 
examined  as  to  the  ground  of  his  belief,  his  answers  be  vague,  the  court  must  charge 
the  jury  in  this  respect  if  requested.     Flower  v.  Williams,  1  L.  22. 

4.  A  witness's  impressions  are  not  evidence.     Ingram  v.  Croft,  7  L.  85. 

5.  It  suffices  for  one  to  swear  to  the  best  of  his  knowledge  and  belief;  such  qualifica- 
tion does  not  weaken  the  oath.  StoJter  v.  Leavenworth,  7  L.  394 ;  Jewell  v.  Jewell,  1  R. 
316.  Arrest,  III.  No.  4.  Attorney,  II.  (a),  2),  No.  9.  Attachment,  III.  No.  3. 
Injuwction,  IV.  No.  10. 

6.  The  judge  can  disregard,  if  he  disbelieve,  the  testimony  of  witnesses,  ffowe  v. 
Manning,  13  L.  412 ;  Edwards  v.  Cahawba,  14  A.  224. 

7.  A  witness's  credibility  is  not  destroyed  by  the  fact,  that  he  is  clerk  of  one  plaintiff 
and  brother  of  the  other.     Frost  v.  Bebout,  14  L.  104. 

8.  The  testimony  of  one  who  swears  to  the  best  of  his  recollection  merely,  and  not 
positively,  is  insufficient  to  establish  usury.     Babcock  v.  JSldridge,  15  L.  149. 

9.  The  testimony  of  several  witnesses  of  the  release  of  a  debt  is  entitled  to  more 
weight  than  that  of  but  one,  who  had  a  less  favorable  opportunity  of  knowing  the  fact. 
Delafield  v.  Sherwood,  15  L.  271. 

10.  Where,  in  an  action  against  a  clerk  for  money  overdrawn,  his  account  as  stated 
by  himself  is  introduced  by  plaintiff  but  contradicted  by  defendant's  parol  admissions 
not  objected  to,  the  latter  will  outweigh  the  former.     Whitney  v.  Lyon,  18  L.  26. 

1 1.  No  objection  can  be  made  on  appeal,  because  a  witness  has  not  disclosed  his  means 
of  knowing  a  signature  to  which  he  testified,  if  not  questioned  thereon  below.  Berry^ 
man  ▼.  Dahlgreen,  6  R  188,     Infra,  XXV.  (b),  1),  No.  7.     Appeal,  IX.  (g),  2). 

12.  Where  two  witnesses,  unimpeached,  contradict  each  other,  the  presumption  is  in 
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favor  of  the  one  who  swears  afflrmativelj.     ffephum  v.  Citizens*  Bank,  2  A.  1007; 
A^dd  V.  Wakon,  12  A.  129.     Infra,  XXV.  (b),  3),  No.  3. 

13.  Statements  of  witnesses  that  work  is  worth  a  ^ross  sum,  without  any  knowledge  of 
the  quantity  actually  done,  are  not  evidence.  Ounningham  v.  Erwin,  4  A.  200  ;  SmbM 
V.  Municipality  No.  7W,  3  A.  44 ;  Brude  v.  Thomas,  7  A.  349.  Infra,  XXV.  (b), 
1),  No.  2. 

14.  Near  relationship  of  witnesses  to  parties  litigant  affects  their  credibility.  W(xrd 
V.  VaUntiney  7  A.  184;  Tardiff  v.  Baudoin,  9  A.  127.  Supra^  (b),  4),  No.  10;  III 
(b),  Nos.  2,  6.      Obligations,  VII.  (b),  2),  c,  §  3,  Nos.  4,  22. 

15.  The  testimony  of  witnesses,  who  speak  positively  and  minutely  of  facts  of  no 
interest  to  them,  happening  many  years  before  during  their  childhood,  is  not  a  sufficient 
ground  of  belief.     Chandler  v.  Hough,  7  A.  441. 

16.  The  testimony  of  an  attorney  for  his  client  is  not  fiill  proof  of  a  fact,  particoliriy 
where  the  attorney  would  be  {)eisonally  responsible  if  the  action  fail.  Such  evidence 
has  always  been  held  to  be  of  an  inferior  kind.     Madden  v.  Farmer,  7  A.  580. 

17.  In  actions  against  common  carriers  for  injury  to  goods  delivered,  though  the 
court  will  not  disregard,  still  it  will  receive  with  allowance,  the  testimony  of  their  ser- 
vants.    Bond  v.  Frost,  8  A.  297. 

18.  Witnesses,  testifying  positively  with  a  slave  before  them  as  to  his  identity,  will 
have  more  weight  than  those  who,  though  so  describing  him  that  the  slave  referred  to 
is  very  probably  the  same,  have  not  seen  him,  some  of  them  for  months,  and  others  for 
years,  before  the  suit.     Brack  v.  Wood,  11  A.  512. 

19.  Where  a  claim  against  plaintiff's  testator,  assigned  to  enable  defendant  to  plead  it 
in  compensation,  is  proved  by  the  transferrer  alone,  who  testifying  under  a  release  will 
not  disclose  the  specific  consideration  of  the  transfer  and  evades  other  searching  ques- 
tions, his  testimony  will  be  disregarded.  Lurtg  v.  Margman,  12  A.  180  ;  JJelee  v.  San- 
del,  lb.  208. 

20.  A  commission  merchant's  account  cannot  be  proved  by  his  book-keeper,  who 
knows  nothing  of  its  correctness,  save  that  he  kept  the  ledger  correctly  from  entries  fur- 
nished by  the  other  clerks  and  his  employer.  The  clerks  who  made  the  purchases  for 
the  debtor  must  testify,  and  his  receipts  and  drafts  be  produced.  White  v.  Wilkinson, 
12  A.  359. 

21.  Of  different  witnesses  the  preference  will  be  given  to  those  who,  from  their  supe- 
rior means  of  knowledge,  must  be  presumed  the  better  informed.  Moores  v.  BaUs,  13 
A.  38. 

22.  Thus ;  in  determining  a  contractor's  work  on  a  railroad,  measurements  in  the 
presence  of  the  parties  by  professional  engineers,  acquainted  with  the  work,  will  be 
preferred  to  those  made  by  pei*sons  not  familiar  with  such  matters  long  afler  the  work 
has  been  completed  by  other  parties,     lb* 

25.  A  claim  assigned  can  rarely,  if  ever,  be  fuUy  proved  by  the  assignor  who,  though 
released,  is  uncorroborated  and  whose  testimony  must  always  be  received  with  grave  sus- 
picion. Such  transfers  are  frequently  made  to  obtain  the  obligee's  evidence,  and  when 
the  obligor's  to  rebut  it  is  lost.  One,  who  can  sell  an  unjust  claim,  may  well  support 
it  by  his  oath  against  the  debtor  or  his  estate.     McLaughlin  v.  Sauve,  13  A.  99. 

24.  Witnesses  must  testify  to  facts,  not  their  belief  of  them.  So,  a  witness's  bdief 
of  the  correctness  of  an  account  cannot  go  to  the  jury.     Succession  of  Penny,  14  A.  194. 

See  Supra,  XIII.  (c). 

2)  Experts;  and  Opinions  of  Witnesses. 

1.  A  surveyor  cannot  give  his  opinion  of  the  location  of  a  grant ;  he  can  only  state 
facts.     Farar  v.  Warfield,  8  N.  S.  696.  * 

2.  Experts  may  give  opinions,  but  they  must  state  the  facts  on  which  they  are  based. 
Brabo  v.  Martin,  5  L.  276. 

8.  One  witness  cannot  prove  the  professional  skill  or  reputation  of  another.    Ih. 

4.  In  an  action  of  boundary  or  the  location  of  different  lots  according  to  a  plan,  a 
witness  caflnot  give  his  opinion  of  the  question  as  a  surveyor.  So  a  state  surveyor 
cannot  be  asked,  where  he  would  as  such  under  the  code,  with  the  lights  before  him,  fix 
the  boundaries  of  the  parties.  His  answer  would  at  once  decide  the  controversy,  both 
questions  of  law  and  fact.     Bowman  v.  Flower,  7  L.  Ill ;  Massey  v.  HackeU,  \2k.  5i 

5.  In  a  redhibitory  action,  of  two  physicians  testifying  to  the  nature  of  the  disease  of 
which  the  slave  died,  more  weight  is  due  the  opinion  of  the  attending  physician  who 
made  a  post  mortem  examination.     Forsyth  v.  JDespierris,  15  L.  215. 
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6.  A  witness,  though  not  a  professional  engineer,  maj  prove  the  defective  construction 
of  a  railway  ;  his  testimony  must  go  to  the  jury  for  what  it  is  worth.  LangfiU  v.  C/tn- 
Urn  (Jo.,  2  R.  217. 

7.  The  opinion  of  two  witnesses,  that  plaintiff  has  suffered  damage  to  a  certain  amount 
by  the  detention  of  a  note,  is  of  no  weight,  where  neither  states  any  fact  on  which  his 
opinion  is  based.     LiUs  v.  N.  O.  Canal  Co.,  1 1  R.  92. 

8.  Witnesses  mast  state  facts  and  not  opinions.     7R.451;  11R.216;  12  L.  465  ; 
17  L.  1 ;  12  A.  887.     Infra,  XVIII.  (d),  3),  Nos.  25,  83  ;  XIX.  (b),  No.  6.     Bills  ■ 
AKD  Notes,  VIIL  (c),  No.  7.    Criminal  Law,  XII.  (c),  No.  8. 

9.  Witnesses  cannot  be  examined  as  to  matters  of  law,  which  it  is  the  exclusive  prov- 
ince of  the  court  to  determine.     Zeringue  v.  White,  4  A.  301. 

10.  An  attorney  in  another  state  may  testify  whether,  under  the  circumstances  of  the 
case,  a  recovery  could  be  had  there.     Ixjufion  v.  Chalon,  4  A.  318. 

11.  An  exception  to  the  general  rule,  that  witnesses  must  testify  to  facts,  admits  the 
opinions  of  medical  men  on  questions  of  professional  skill.  But  those  opinions  are  not 
conclusive ;  they .  are  to  be  weighed  as  other  evidence.  State  v.  Bailey,  4  A.  377. 
Sale,  III.  (d),  6,)  b. 

12.  The  court  will  not  heed  the  opinion  of  port  wardens  as  to  the  cause  of  damage, 
with  the  facts  on  which  the  opinion  is  based  before  it  JMland  v.  GammeU,  5  A. 
70o. 

13.  The  jury,  and  not  the  witness,  is  to  determine  from  the  evidence  whether  a  par- 
ty's negligence  or  want  of  skill  have  caused  damage,  and  its  amount.  The  witness's 
opinion  on  these  matters  is  inadmissible.     Wilcox  v.  Leake^  11  A.  178. 

14.  It  is  the  interest  of  men,  exercising  a  particular  art  or  profession,  e.  g,  architects, 
physicians,  etc,  to  value  their  services  at  the  highest  rate  possible  ;  and  there  is  some- 
times an  eeprit  de  corpe  among  them  formidable  to  those  with  whom  they  come  in  col- 
lision. The  truth  will  be  generally  found  in  the  lowest  estimate  of  any  one  of  them. 
Smxeenon  of  Duchs,  11  A.  406;    Villalohoe  v.  Mooneg^  2  L.  331 ;   OoUins  v.  Graves^ 

13  A.  95.     Phtsician,  No.  6.     Appeal,  IX.  (b),  No.  30. 

15.  The  value  of  a  nurse's  services  may  be  proved  by  witnesses  who,  though  neither 
physicians  nor  nurses,  knew  the  difficulties  of  obtaining,  and  the  price  paid  for,  such  ser- 
vices when  rendered.  No  professional  skill  is  required  for  such  purpose.  Figuras  v. 
Bemoiel,  11  A.  683. 

16.  In  a  question  as  to  the  seaworthiness  of  a  floating  dock,  an  opinion  on  the  evidence 
is  inadmissible  from  witnesses,  not  experts ;  particularly  where  their  opinions  on  the 
defects  of  the  dock  as  the  cause  of  loss  would,  if  credited,  decide  the  case  itself.  Marcy 
T.  Swi  Jns.  Co.y  11  A.  748. 

17.  The  opinion  of  a  witness  though  cognizant  of  the  facts,  that  the  bill  of  a  physician 
ii^  jost,  cannot  supply  the  lack  of  data  to  support  such  opinion.  Defol  v.  Johnson,  12  A. 
853. 

18.  In  an  action  to  remove  a  natural  tutor,  a  witness  cannot  be  asked,  whether  from 
hi^  knowledge  of  defendant  and  his  generarcharacter,  he  believed  him  a  dishonest  man. 
The  particular  facts  within  the  witness's  knowledge  must*  be  stated  and  the  inferences 
drawn  by  the  court     Edward*  v.  Morrow,  12  A.  887. 

19.  In  an  action  of  damages  for  injury  to  a  slave,  a  witness's  statement,  that  he 
hdiev€$  the  slave  was  worth  a  certain  sum,  is  good  evidence.  Witnesses  usually  so  tes- 
tify as  to  value,  and «  different  estimate  might  be  established  by  cros8-«xamination  or 
other  proof.     McCuUheon  v.  Angela,  14  A.  34. 

20.  Where  there  is  much  difference  between  the  witnesses  in  estimating  the  value  of 
a  skive,  killed  by  defendant,  the  mean  estimate  will  be  adopted.    Gardiner  v.  Thibodeau, 

14  A.  732. 

See  Infroj  XXV.  <b),  1) ;  3).  Bills  and  Notes,  XVII.  No.  4.  Experts  akd 
Auditors. 

3)  Mode  of  Impeaching  or  Supporting  Credit  of  Witneeees, 

1.  A  witness's  written  statements  may  be  offered  to  discredit  him.  Lynch  v.  Postle- 
thwaitty  7  M.  209. 

2.  So,  too,  his  declarations  made  in  the  absence  of  the  party  who  offers  him.  BarJdey 
r.  mih,  8  N.  S.  496. 

3.  One,  who  seeks  to  show  his  witness  worthy  of  credit,  cannot  complain  of  evidence 
to  prove  him  gnilty  of  larceny.    Prevo$t  v.  Simeon,  4  L.  475. 

4.  Where  a  witness  is  illiterate  or  ius  testimony  ^eems  extraordinary,  it  maj  be  sua- 
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tained,  thoagh  he  be  nnimpeached,  by  showing  that  he  made  the  same  Btatements  at  the 
time  of  the  transaction.    Pilie  v.  Kenner^  2  R.  95. 

5.  Statements  of  witnesses  in  a  suit  with  the  same  plaintifl^  but  another  defendant,  are 
admissible  to  discredit  them.     WelU  v,  Comptony  3  R.  171. 

6.  A  witness,  who  states  he  does  not  know  the  general  character  of  another,  cannot  be 
asked  whether  he  would  believe  the  latter  on  oath.  One  is  presumed  not  always  ready 
to  explain  particular  actions,  but  always  to  have  within  reach  evidence  of  his  general 
good  character.     Stanton  v.  Parker,  5  R.  108. 

7.  To  discredit  a  witness,  the  proper  question  is,  whether  from  a  knowledge  of  his 
general  character  he  would  be  believed  on  oath.     lb, 

8.  Nothing  forbids  a  witness's  voluntary  statement  from  being  used  to  discredit  him. 
Fink  V.  Lewis,  1  A.  875. 

9.  So,  where  a  witness  asked  on  croes-examination  whether  he  had  not  been  guilty  of 
fraud  on  another  occasion,  notwithstanding  the  objections  of  the  party  introducing  him, 
admits  his  own  turpitude,  his  answer  cannot  be  excluded  as  irrelevant ;  it  is  important 
as  aflTecting  his  credibility.     lb, 

1 0.  A  third  person's  acts  and  statements  parol  and  written,  offered  in  evidence,  may 
be  discredited  by  other  statements  made  *by  him,  though  not  under  oath  and  out  of  the 
presence  of  the  party  against  whom  they  are  offered.  JVI  0.  Draining  Cb.  v.  De  Lizardi, 
2  A.  281. 

1 1 .  A  party  cannot  sustain  his  witness's  general  character,  not  when  impeached  gen- 
erally but  only  as  to  particular  facts.     Gilmare  v.  Brenham,  3  A.  32. 

12.  A  witness  cannot  be  impeached  by  proof  of  his  contradictory  statements  to  third 
persons  on  other  occasions,  unless  first  questioned  as  to  such  statements.  Fletcher  v. 
Fletcher,  5  A.  408 ;  Paradise  v.  Sun  Lu.  Co.,  6  A.  597 ;  Fletcher  v.  Henky^  13  A.  191. 
Infra,  XVIII.  (d),  7),  No.  8.     Criminal  Law,  XII.  (f),  3),  No.  9. 

13.  A  witness  who,  after  a  preliminary  inquiry,  shows  himself  acquainted  with  the 
general  reputation  of  a  preceding  witness,  may  be  asked  whether  he  would  believe  the 
latter  on  oath.     Paradise  v.  Sun  Ins.  Co.,  6  A.  597. 

14.  A  party  cannot  discredit  his  own  witness,  at  least  without  giving  him  an  opportu- 
nity to  explain  any  contradictory  statements  parol  or  written.  McZknaeS  v.  General 
Ins.  Co.,  10  A.  16. 

15.  A  party  may  contradict  his  own  witness  when  not  of  his  own  selection,  but  one 
whom  the  law  obliges  him  to  call,  and  against  whose  defective  memory  or  wilful  pre- 
varication be  is  entitled  to  protection.     Olinde  v.  Saizan,  10  A.  153. 

16.  So  an  attesting  witness  to  a  private  act  who,  called  to  establish  it,  denies  his  sig- 
nature, may  be  contradicted  by  another  attesting  witness  and  experts.     76. 

17.  A  party  must  first  question  a  witness,  present  and  ready  to  testify,  before  he  can 
show  by  a  bill  of  exceptions  on  a  former  trial  that  he  had  declined  to  answer  certain 
questions,  and  thus  deduce  inferences  unfavorable  to  him.  THmmel  v.  Marvel,  11  A 
404. 

18.  A  witness's  credibility  can  be  impeached  by  inquiries  as  to  his  general  reputation 
for  truth  in  his  neighborhood,  but  not  as  to  particular  facts,  which  may  often  be  ex- 
tremely prejudicial  to  a  truthful  witness  without  the  means  of  defending  hunself.  Onme 
v.AUen,  11  A.  49S. 

19.  Though  one's  creditor  be  not  necessarily  incompetent  for  him,  the  fact  maybe 
shown  as  affecting  his  credibility.  MeClure  v.  King,  13  A.  141.  Supra,  (b),  2),  b,  §  li 
Nos.  1,  4,  11. 

20.  Where  a  seasonable  though  fruitless  effort  has  been  made,  after  a  witness's  testi- 
mony has  been  taken  under  commission,  to  examine  him  under  a  second  commission  as 
to  contradictory  statements,  they  may  be  proved.     Fletcher  v.  Henley^  13  A.  191. 

21.  A  party  cannot  impeach  his  own  witness  by  the  tatter's  letters  contradicting  his 
evidence.     Moussier  v.  Zuntz,  14  A.  15. 

22.  A  party  cannot  attack  the  character  and  conduct  of  his  confederate  in  a  scheme  of      j 
fraud,  though  offered  as  a  witness  against  him.     Bogereau  v.  Gueringer,  14  A.  478.  I 

XVII.   Of  the  Reduction  op  Testdcont  to  WRrriNa. 

1.  Where  special  facts  are  submitted  to  a  jury,  there  is  no  provision  for  taking  down 
the  evidence  by  the  clerk.     Livingston  v.  ffeerman,  9  M.  656. 

2.  The  request  of  one  of  the  parties  can  alone  authorite  the  testimony  to  be  taken  in 
writing  by  the  clerk.     Bowman  v.  Janes,  6  L.  129. 
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3.  Defendant  may,  on  cross-examining  the  first  witness,  require  his  answers  to  be  taken 
down,  though  neither  party  desired  it  when  the  examination  began.  Pilie  ▼.  Stewart^ 
13  L.  364. 

4.  And  if  it  be  refused,  a  new  trial  will  be  awarded.     Ih. 

5.  In  the  district  courts,  the  testimony  can  be  taken  down  only  if  requested  by  one  of 
the  parties ;  and,  if  this  be  not  done,  the  judge,  if  required,  must  make  a  statement  of 
facto  before  the  appeal  is  granted.  C.  P.  601,. 602.  But  in  the  probate  courts  in  suc- 
cession cases,  the  testimony,  oral  and  written,  must  be  put  on  the  record  independently 
of  the  request  of  parties,  and,  if  not  done,  the  cause  will  be  remanded.  C.  P.  1042 ;  16 
L.  197,  201 ;  17  L.  115 ;  4  A.  517,  500 ;  6  A.  530. 

6.  Testimony  in  the  probate  courts  has  not,  however,  for  this  reason  a  higher  charac- 
ter than  other  parol  evidence  taken  by  deposition ;  and  can  never  be  used  when  the 
witnesses  can  be  procured.     PinneU  v.  Scriher^  1  R.  2. 

li  Evidence,  when  to  be  reduced  to  writing,  must  be  taken  down  by  the  clerk  and  in 
all  eases  read  to  the  witness  before  he  leaves  the  stand ;  and,  without  recalling  him,  the 
judge  can  in  no  case  add  to,  or  take  from,  it     Jonau  v.  Ferrand^  3  R.  365. 

8.  The  reorganization  of  the  judiciary  under  const.  1845,  made  no  change  in  art.  1042 
C  P.,  requiring  the  testimony  of  witnesses  in  all  probate  proceedings  to  be  taken  in 
writing ;  and  a  failure  to  do  so  is  assignable  as  error  on  appeal.  Succeisioti  of  Beeves^ 
3  A.  554. 

9.  The  derk  should  state  which  party  offered  particular  items  of  evidence,  and  not 
leave  it  to  inference.     Hay  v.  Gorioriy  6  A.  208. 

See  Appeal,  VIII.    Criminal  Law,  XII.  (a),  No.  3 ;  XVI.  (b),  Nos.  42,  45. 


XVIII.   Of  Interrogatories  on  Facts  ani>  Articles. 
(a)  Right  to  Interrogate;  Order  to  Answer;  and  Service  of  Interrogatories. 

1.  Parties  to  a  suit  can  give  evidence  only  by  answers  to  interrogatories  under  act 
1805,  §  7,  No.  26.  which  virtually  repeals  the  Roman  law  relative  to  the  decisory  oath ; 
unless  they  consent,  they  cannot  be  verbally  examined  on  the  trial.  1  M.  198 ;  8  L. 
241 ;  1  R.  299 ;  3  R.  123 ;  9  R.  32 ;  8  A.  487. 

2.  An  executor  may  be  interrogated  as  a  party  to  a  suit  against  the  estate,  and  his 
answers  will  bind  it.     Delacroix  v.  Prevostj  6  M.  730. 

3.  The  maker  of  a  note,  sued  by  a  bond  fide  indorsee,  cannot  require  that  the  payee 
be  made  a  party  and  answer  interrogatories.     Oornpion  v.  Patterson^  3  N.  S.  164. 

4.  The  court  may  strike  out  an  interrogatory  erroneously  ordered  to  be  answered. 
Shaw  V.  Thompson,  3  N.  S.  392.     Courts,  I.  No.  3. 

5.  Defendant's  affidavit,  that  plaintiff's  answers  to  interrogatories  will  assist  him  in  his 
defence,  without  adding  they  are  material,  is  sufficient.     Fiske  v.  Bgnum,  7  N.  S.  269. 

6.  Plaintiff  is  not  bound  to  answer  interrogatories  ordered  to  be  served  on  him,  until 
service  be  made.    Desfarge  v.  Desfarge^  1  L.  368. 

7.  It  is  too  late  to  propound  interrogatories  at  the  tnal,  or  after  it  has  commenced, 
without  some  showing  by  affidavit.  Coco  v.  Lacour^  4  L.  511 ;  Gravier  v.  OuUion^  11 
L.  276 ;  Dabbs  v.  Hemken,  3  R.  123.     Pleading,  IX.  (b),  No.  16. 

8.  Plaintiff's  right  to  propound  interrogatories  depends  on  his  capacity  to  sue.  Union 
Bank  T.  MeDonwtgh^  5  L.  66. 

9.  The  maker  of  a  note  has  a  right  to  show  by  interrogatories,  that  the  holder  is  not 
the  true  owner,  but  suing  colorably  for  one  against  whom  there  is  an  equitable  defence. 
/%i2i&t-p#v.  Cbrr,  13  L,  73. 

10.  The  party  interrogated  must  be  notified  of  the  order  of  the  court,  and  the  other 
must  move  for  a  continuance,  when  necessary  to  afford  time  to  answer  the  interrogatories, 
or  they  will  be  waived.  AUain  v.  Truxillo,  14  L.  297 ;  Clarke  v.  Janes,  1  R.  78.  Infra, 
(d),2),Nos.  10, 11. 

11.  Either  party  can  interrogate  the  other;  and  the  interrogatories,  if  not  answered, 
are  Uken  pro  confessis.     C.  P.  349,  350 ;  Baine  v.  Wilson,  18  L.  59. 

12.  A  party  is  bound  to  answer  if  ordered  by  the  court,  but  not  otherwise ;  an  order 
is  all  that  is  requisite.  C.  P.  348 ;  lb. ;  Commercial  Bank  v.  King,  3  R.  243.  Infra^ 
(d),  6),  Noa.  9,  12. 

13.  Interrogatories  to  plaintiff,  though  sworn  to  be  material  to  the  defence,  will  be 
struck  out  when  evidently  propounded  only  for  delay.     Parker  v.  Hewitt,  1  R.  1 1. 

14.  Stockholders  in  a  corporation  which,  when  sued,  is  cited  through  its  officers,  are 
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not  parties  defendant,  who  must  be  interro^ted  on  oath,  but  niaj  be  examined  as 
witnesses  to  testify  against  their  interest.     Hart  y.  N.  O.  and  CarroUton  Co^  1  R.  178. 

15.  One,  who  wishes  to  probe  the  conscience  of  his  adversary,  roust  bring  himself 
strictly  within  the  exception  to  the  nile,  which  excludes  a  party  from  testifying  in  his 
own  case.     Martin  v.  Wright,  1  R.  299. 

1 6.  A  party  examined  on  the  trial,  without  specific  interrogatories  previously  put  to 
him,  must,  like  any  other  witness,  be  allowed  to  testify  generally.  To  confine  his  ex- 
amination to  certain  facts,  he  must  be  interrogated  on  facts  and  articles.  76. ;  L^ons  t. 
Flower,  10  R.  185. 

17.  An  administrator  who,  pending  a  suit  begun  by  him,  is  discharged,  cannot  be 
interrogated  as  a  party.     Hawkins  v.  Brovm,  3  R.  310. 

18.  An  application  to  interrogate  plaintiff,  a  resident  of  another  state,  made  after 
several  continuances  evidently  for  delay,  will  be  refused.  Yuxtnum  v.  HenderwOj  6  B. 
81. 

19.  A  party  present  at  the  trial  may  be  ordered  to  answer  instanter  iDterrogatories, 
though  propounded  for  the  first  time,  where  the  questions  require  no  recourse  to  books 
or  papers  and  cannot  delay  the  trial.  He  may  require  the  questions  to  be  in  writing, 
but  cannot  insist  upon  being  sworn  as  a  general  witness.  9  R.  323;  1  A  403;  2  A. 
756;  4L.  511. 

20.  A  party  cannot  make  afilidavit  detailing  the  circumstances  of  a  transaction  and 
then  ask  bis  opponent  whether  the  afiidavit  be  not  true,  or  to  state  wherein  it  is  incor- 
rect. He  must  dissect  the  afiidavit  and  state  its  details  in  distinct  interrogatories.  Ik- 
marest  v.  Ledoyx,  10  R.  189.     Infra,  (b),  No.  4. 

21.  Where  interrogatories  have  not,  as  ordered,  been  served  on  a  party  because  from 
the  acts  of  his  counsel  considered  unnecessary,  the  court,  in  refusing  to  take  them  for 
confessed,  should  allow  his  opponent  time  to  obtain  an  answer.     Wall  v.  Bry,  1  A.  312. 

22.  An  application  for  interrogatories  to  establish  irrelevant  facts  will  be  refused. 
C.  P.  350;  Kenner  v.  Peck,  2  A.  936.     Continuance,  III.  (b),  No.  14. 

23.  An  application  to  interrogate  a  party  who  is  absent,  after  the  case  is  called,  comes 
too  late.     Brookt  v.  Walker,  3  A.  150. 

24.  The  right  to  interrogate  extends  to  all  issues  pending,  on  preliminary  exceptions 
or  the  merits.     C.  P.  347 ;  Mc  Gekee  v.  Brwm,  3  A.  272. 

25.  A  mother,  codefendant  with  her  son,  may  be  interrogated  on  facts  and  articles. 
Rachal  v.  Rachal,  4  A.  500. 

26.  A  father  cannot  interrogate  his  son,  as  administrator  of  a  succession.  C.  C.  2260 ; 
Guier  v.  Guier,  7  A.  103. 

27.  Where  under  a  rule  of  court  no  amendments,  which  ooald  be  properly  made  be- 
fore, are  allowed  after,  a  case  is  fixed  for  trial,  defendant,  alleging  that  since  his  answer 
he  had  learned  that  plaintiff  had  assigned  his  cause  of  action,  cannot  interrogate  the  lat- 
ter who  is  absent,  as  to  the  fact,  after  the  case  is  fixed.  I^an  constat,  that  defendant 
learned  the  fact  after  the  case  was  fixed.    LeggeU  t.  PoUer,  9  A.  184. 

28.  Where  no  effort  has  been  made  to  procure  answers  to  intorrogatories  never  aewed 
on  the  party  to  whom,  living  in  a  distant  parish,  they  are  addressed,  an  application,  many 
years  after  his  death  at  the  trial,  to  have  them  taken  |)ro  cwfestis  will  be  refused.  7a»i- 
ner  v.  King,  10  A.  485. 

29.  No  order  to  answer  is  requisite  where  the  interrogatories  are  not  to  be  answered 
in  open  court ;  it  is  enough  that  they  be  served  on  defendant,  who  must  answer  within 
the  legal  delay,  or  they  will  be  taken  pro  confessis.     Seaman  v.  Babington,  11  A.  173. 

30.  Though  a  parent's  liability,  if  established  by  interrogatories,  may  ultimately  afiect 
the  inheritance  of  his  children,  his  co-litigants,  his  creditors  may  still  probe  his  conscience. 
Huffy,  Freeman,  13  A.  262. 

31.  So  in  a  twofold  action  to  make  a  married  woman  personally  liable  on  her  note, 
and,  by  annulling  a  partition,  to  subject  to  the  judgment  property  claimed  by  codefend- 
ants,  her  children,  when  the  last  branch  of  the  case  has  been  suspended  by  agreement 
and  her  personal  liability  is  the  only  question  presented,  she  may  be  interrogated  as  to 
the  consideration  of  the  note,  the  only  direct  effect  of  her  answers  being  to  release  or 
bind  herself.  AxL  2260  C.  C.  is  inapplicable  to  such  case.  lb.  Infra,  (d),  7),  Sos. 
6,7. 

See  Courts,  III.  Nos.  1, 12,  13.  Judgment,  XI.  (b),  Nos.  42,  43.  N*w  Tm^^ 
m.  (b),  No.  5. 
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(b)  Helative  to  What  they  may  be  Propounded, 

1.  One  who  pleads  prescription  cannot  be  asked  whether  he  have  paid  the  debt;  the 
French  authorities,  which  establish  the  contrary,  are  based  on  positive  provisions  which 
do  not  exist  in  our  laws  or  those  of  Spain.  Burke  v.  Floods  5  M.  404 ;  Suydam  v.  Kin- 
n«y,  9  A.  316. 

2.  A  parol  agreement  to  pay  interest  may  be  proved  by  interrogatories.  Delacroix  v. 
Prtvost,  6  M.  280 ;  Cox  v.  MtcheU,  7  L.  523.     Loan,  III.  (a),  Nos.  5,  21. 

3.  A  party  sued  on  a  note  may  be  asked  whether  he  did  not  subscribe,  and  the  payee 
indorse,  it.     Bidlett  v.  Serpentine,  12  M.  393. 

4.  An  interrogatory,  *'  whether  the  facts  stated  in  the  petition  be  not  true,"  cannot  be 
irrelevant.     Perron  v.  Grassier,  2  L.  152.     Supra,  (a).  No.  20. 

5.  A  party,  interrogated  as  to  the  simulation  of  a  notarial  act,  cannot  urge  the  want  of 
a  counter  letter.  C.  P.  355 ;  Hewlett  v.  Henderson,  9  R.  379.  Supra,  XV.  (d),  2),  Nos. 
12, 18. 

6.  A  party  may  be  interrogated  as  to  a  witness's  character ;  but  the  questions  must 
be  such  as  could  be  put  to  any  other  witness.      Gilmore  v.  Brenham,  3  A.  32. 

7.  As  a  general  rule,  good  faith  is  not  required  in  the  prescription  liherandi  caiisd. 
C.  C.  3515.  One  may  plead  prescription,  knowing  he  has  not  paid ;  yet,  though  he  of- 
fend good  conscience,  he  cannot,  from  considerations  of  public  policy,  be  asked  whether 
be  have.  But  the  rule  has  its  exceptions.  Stanbrough  v.  McCatt,  4  A.  323.  Pre- 
scription, III.  (a).  No.  5. 

8.  Defendant  may  address  any  interrogatories,  relevant  to  the  defence,  which  if  true 
would  exonerate  him  from  liability.     Meyer  v.  JSckless,  10  A.  626. 

9.  Plaintiff  may  interrogate  defendant  to  show  simulation  in  the  authentic  sale  of  an 
immovable.  Our  jurisprudence  on  this  subject  is  well  settled ;  and  answers  to  such  in- 
terrogatories are  not  regarded  as  parol  evidence,  prohibited  by  arts.  2233-5,  2256,  2415 
C.  C.     Semere  v.  Semere,  10  A.  704.     Infra,  (d),  7),  Nos.  5,  10. 

10.  Defendant  may,  by  interrogatories,  show  error  or  want  of  consideration  in  his  draft 
eoed  on ;  nor  can  plaintiff  object  that  the  answers  would  contradict  it  by  a  contempora- 
neous parol  agreement.  Even  admitting  that  such  agreement  could  not  be  proved,  a 
party  cannot  for  that  reason  be  deprived  of  the  positive  right  to  interrogate  his  opponent. 
Kelly  V.  Ledoux,  11  A.  689. 

11.  A  promise  never  to  plead  prescription,  though  if  prior  to  its  acquisition  it  cannot 
be  shown  by  interrogatories,  may  be,  if  subsequent,  [^provided  the  promise  itself  be  not 
prescribedJ]    Nothing  in  C.  C.  3422,  3515,  forbids  it.    Levistones  v.  Marigny,  13  A.  353. 

12.  A  new  obligation,  defeating  an  acquired  prescription,  may  be  shown  by  interrog- 
atories. A  promise  not  to  plead  prescription  is  a  promise  to  renounce  it ;  and  if  the 
latter,  like  the  renunciation  itself,  can  be  established  by  the  debtor's  answers,  so  may  the 
fonner.  C.  C.  3423-24.  The  questions,  whether  one  have  paid  a  debt,  and  Whether  he 
have  promised  not  to  plead  prescription,  are  essentially  different.     76. 

13.  Defendant  may  be  asked  whether  he  have  not,  within  a  certain  period,  recog- 
nized his  obligation ;  but  a  simple  recognition  that  the  debt  is  unpaid  would,  perhaps, 
have  no  effect,     lb.    Prescription,  IV.  (d),  1),  No.  8. 

14.  Defendant,  pleading  prescription,  may  be  interrogated  as  to  admissions  or  prom- 
ises prior  to  its  acquisition,  or  any  other  fact  necessary  to  establish  plaintiff's  case,  save 
payment  of  the  debt.  Scmnders  v.  Carroll,  14  A.  27.  Prescription,  IV.  (d),  2), 
No.  13. 

15.  Defendant  will  not  be  ordered  to  answer  interrogatories  in  a  petition,  an  excep- 
tion to  which  for  vagueness  has  been  sustained  with  leave  to  amend.  Thej  are  per- 
tinent to  no  issue  before  the  court.     Picket  v.  Vance,  14  A.  668. 

See  Supra,  (a),  No.  9  ;  XV.  (d),  1),  No.  38. 

fc)   Withdrawal. 

1.  Plaintiff  cannot  amend  his  petition  by  striking  out  interrogatories,  the  answers  to 
whieh  are  un&vorable  to  faim«     SeuU  v.  Mowry,  2  M.  276. 

2.  On  a  charge  of  fraud,  interrogatories  though  seemingly  immaterial  will  not,  unless 
dearlj  improper,  be  stricken  out.     Ceeile  v.  St.  Denis,  14  L.  184. 

3.  A  supplemental  petition  with  no  new  allegations,  filed  solely  to  put  interrogatories 
which  after  sufficient  time  defendant  has  not  answered,  may,  by  leave  of  court,  be  with- 
drawn after  the  case  is  called*     MacUn  v.  Rowley^  1  R.  82. 

See  Infroj  (d),  4).     Pleading,  IX.  ^c),  3),  No.  2. 
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(d)  Antwen. 

1)  In  General, 

* 

1.  A  partj  interrogating  partners  may  require  the  answers  of  each ;  bnt  if  a  firm  be 
interrogated,  an  answer  by  one  partner  is  sufficient,  at  least  if  not  excepted  to  as  iosaffi- 
cient  or  if  the  answers  of  all  the  members  be  not  expressly  called  for.  Martinem  v. 
Carry  3  M.  503 ;  Tieman  v.  Noe,  15  L.  119. 

2.  Interrogatories  cannot  be  answered  by  an  agent ;  his  answers  are  nullities,  and  need 
not  be  excepted  to.  Buford  v.  Valentine,  3  N.  S.  57.  Attachment,  X.  (b),  Na  25. 
Mandate,  I.  (b),  No.  22. 

3.  Each  partner,  when  expressly  required,  is  bound  to  answer ;  nor  need  a  commission 
for  that  purpose  be  taken  out  though  the  party  interrogated  reside  in  a  different  parish, 
unless  required  to  answer  in  open  court.  C.  P.  352 ;  AUain  v.  TrttxiBo,  14  L.  297. 
Infra,  2),  Nos.  7,  13. 

4.  Interrogatories  to  a  bank  should  be  answered  by  the  president ;  answers  by  the 
cashier  alone  are  insufficient     Commercial  Bank  y.  Guice,  12  R.  181. 

5.  Where  an  interrogatory,  annexed  to  the  petition  as  part  thereof,  refers  to  its  alle- 
gations, defendant's  answer  to  the  petition  responding  substantially  and  categorically  to 
the  interrogatory,  if  signed  and  sworn  to  by  him,  is  a  sufficiently  formal  answer  to  the 
interrogatory.     C.  P.  349  ;  Wade  v.  Newton,  14  A.  271. 

6.  Merrick,  C.  J.,  dissenting.  An  answer  to  the  petition,  sworn  to  by  defendant,  is 
not  an  answer  to  interrogatories.  The  case  should  be  remanded  to  enable  defendant  to 
answer  more  formally.     lb. 

2)  In  Open  Court  or  under  Commission;  and  When  to  be  Made. 

1.  Answers  by  a  resident  of  New  York  are  sufficiently  authenticated  if  the  major 
attest  under  the  city  seal,  that  they  were  sworn  to  before  him,  and  bis  capacity  be  certi- 
fied by  the  governor  under  seal  of  the  state.  WooUey  v.  Paulding,  9  M.  290.  hfra^ 
XXVn.  Nos.  10,  15. 

2.  A  justice's  capacity  and  signature  to  the  jurat  of  answers  are  not  to  be  certified  as 
a  judicial  record  under  act  of  congress  26  May,  1790.  Gitzandener  y.  Maeartj/,  10 
M.  70. 

8.  Answers  to  interrogatories  need  not  accompany  the  answer  to  the  petition,  bat  may 
be  filed  before  the  trial.     Seal  v.  £rvnn,  2  N.  S.  245. 

4.  A  commission  to  examine  on  interrogatories  may  be  a  general  commission  to  ex- 
amine all  witnesses.     Gaharoche  v.  Heberi,  7  N.  S.  529. 

5.  A  party  wishing  for  answers  in  open  court  must  move  that  a  day  therefor  be  ap- 
pointed, or  he  waives  his  right  C.  P.  351 ;  2  L.  73 ;  14  L.  297  ;  o  R.  491.  Execu- 
tion, V.  (a),  3),  D,  §  2,  No.  2. 

6.  Where  a  party  is  notified  to  answer  in  open  court,  but  no  day  is  fixed,  his  presence 
at  the  trial  is  a  waiver  of  notice  to  appear  on  a  particular  day  and  he  will  be  boond  to 
answer.     Leckie  v.  Scott,  10  L.  416. 

7.  A  party,  who  prays  for  answers  in  open  court,  has  alone  the  right  to  be  present 
when  they  are  made  before  a  justice.  The  party  to  answer  need  not,  if  residing  in  an- 
other parish,  repair  to  the  court,  but  must  notify  his  opponent,  that  he  may  be  present 
or  represented,  of  the  time  and  place  of  the  answers  to  take  which  a  commission  most 
issue.  C.  P.  351-2  ;  7\eman  v.  Noe,  15  L.  119  ;  Baine  v.  WiUan,  18  L.  59.  Svpra^ 
1),  No.  3. 

8.  And  if  the  party  to  answer  reside  out  of  the  state,  his  answers  must  be  taken, 
though  the  code  make  no  provision  for  such  case,  with  no  less  formality  than  if  he  re- 
sided in  another  parish  of  the  state  than  that  where  the  suit  is  pending.     i(^  18  L  59. 

9.  A  party  residing  in  the  parish  must  answer  in  open  court,  before  the  judge  at 
chambers,  the  clerk,  or  some  judicial  officer  of  the  parbh  authorized  to  administer  oaths, 
and  then  no  commission  is  requisite.     lb.     Infra,  5). 

10.  A  litigant  in  our  courts,  residing  abroad,  is,  in  contemplation  of  law,  present  and 
must  conform  to  our  rules.  If  interrogated,  he  must  answer ;  and  it  b  for  his  coansel 
who  must  take  notice  of  the  interrogatories  to  see  that  the  commission,  which  issues  for 
his  convenience,  is  properly  issued  and  executed.  It  is  not  the  duty  of  his  oppoQ^^* 
Clarke  v.  Jones,  1  R.  78.     Supra,  (a),  No.  10. 

11.  But  if  the  party  interrogated  reside  in  another  parish  of  the  state,  his  opponent 
must  apply  for  the  commission  or  he  cannot  have  the  interrogatories^  if  unanswered, 
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taken  pro  eonfeuU.     C.  P.  352 ;  Crocker  v.  TumUdO,  6  B.  354.     \_ArL  352  O.  P.  u 
amended  hy  act  10  February,  1843,  No.  26.] 

12.  A  party  can  be  required  to  answer  in  open  court  only  when  sued  in  the  parish  of 
his  domicil.     C.  P.  351-2 ;  lb,  ;   Walker  v.  Copley,  1  A.  247. 

13.  A  party,  required  to  answer  or  produce  a  book  in  open  court,  must  be  notified  of 
the  day  which  must  be  fixed  for  that  purpose,  unless  present  at  the  trial  or  when  the 
order  is  made  ;  he  is  not  otherwise  in  default.  C.  P.  351 ;  Weathershy  v.  Huddleston,  2 
A.  845;  Specars  v.  Nugent,  ift.  11.  Jnfra,  XXV.  (a),  No.  16.  Execution,  V.  (a), 
8),  D,  §  2,  No.  15.    Judgment,  IX.  No.  32. 

14.  The  designation  of  the  day  of  trial  as  that  for  answering  or  producing  the  book 
ia  insuflficient,  unless  named  in  the  order  notified  to  the  party.  Nor  is  the  usual  weekly 
notice,  posted  in  the  court-room,  of  the  days  for  which  cases  are  fixed,  sufiicient.     lb. 

15.  A  party,  ordered  to  do  personally  what  he  cannot  do  by  counsel,  is  not  in  default 
without  special  notice  of  the  order  and  precise  time  he  is  to  obey.     lb. 

16.  Where  a  rule  to  show  cause,  why  answers  under  commission  should  not  be  ad- 
mitted, is  made  absolute  under  act  20  March,  1839,  §  17,  No.  53,  the  competency  of  the 
person  who  administered  the  oath  or  the  ox>mmissiouer's  capacity  cannot  be  objected  to 
at  the  trial.     Holmes  v.  Lacroix,  10  A.  105.     Infra,  XIX.  (f). 

17.  When  a  party  is  ordered  to  answer  in  open  court,  the  interrogatories  should  be 
Beverally  read  to  him  and  he  should  then  dictate  his  answers  to  the  clerk,  to  be  put  of 
record  in  the  presence  of  the  judge  and  the  opposite  party,  on  the  day  fixed  by  order 
of  court ;  or  if  there  be  no  order,  after  notice  to  the  party  interrogating.  Nicholson  v. 
Sherard,  10  A.  533. 

18.  So  when  defendant's  answers,  written  by  his  counsel  out  of  court,  are  brought  in 
and  sworn  to  by  him  in  open  court  with  whose  leave  they  are  filed,  without  however 
being  read  to  the  court  and  without  the  knowledge  of  plaintiff's  counsel,  they  will,  on 
motioQ,  be  stricken  out    lb. 

19.  A  party  interrogated  in  open  court  under  art.  351  C.  P.  is  so  far  a  witness,  and 
most  answer  from  his  recollection  and  knowledge  in  .his  own  language.  His  answers 
cannot  be  prepared  beforehand  and  delivered  to  the  clerk,  nor  can  he  read  them  him- 
self; and  he  can  refer  to  memoranda  only  in  the  same  cases  as  witnesses  on  the  stand. 
PeUrt  V.  Gibs<m,  11  A.  97 ;  Boone  v.  PeUchet,  13  A.  203. 

3)  Belevanctf  and  Sufficiency. 

1.  A  party  asked  if  he  had  not  received  goods  may  answer  he  had,  but  that^  he  did 
not  order  them  and  that  they  were  for  a  third  person ;  and  his  whole  answer  must  be 
taken  together.     7*aylor  v.  Morgan,  1  M.  204. 

2.  A  party,  interrelated  as  to  his  execution  of  an  instrument,  cannot  by  his  answer 
prove  his  intoxication  at  the  time.     Tocum  v.  Roy,  3  M.  410. 

8.  Defendant,  when  asked  if  he  had  paid  the  sum  named  in  an  authentic  act,  cannot, 
to  bis  answer  that  he  had  paid  but  part,  add  that  the  latter  was  the  real  price,  the  for- 
mer being  simulated.     Berthole  v.  Mace,  5  M.  592. 

4.  A  party  asked  if  he  executed  two  notes  may  answer  he  did,  but  that  the  smaller 
is  included  in  the  larger  and  so  not  due.     Richardson  v.  Terrd,  9  M.  36. 

5.  A  party  asked  if  a  particular  act  were  done  may  state  such  material  circumstances 
as  affect  its  essence  or  validity,  and  the  whole  answer  must  be  taken  together.  Bradford 
V.  Braum^  11  M.  217 ;  Ross  v.  Ross,  9  R.  173. 

6.  A  fact  added  to  an  answer  is  not  to  be  stricken  out  merely  because  not  called  for 
by  the  interrogatory.     Rogers  v.  Parmetti,  1  N.  S.  382 ;  Maxwell  v.  Gunn,  2  N.  S.  140. 

7.  If  plaintiff's  answers  be  evasive,  the  cause  will  be  remanded.  Bird  v.  Bowie,  3 
N.  S.  112. 

8.  If  a  redundant  part  of  plaintiff's  answer  be  stricken  out,  defendant  is  not  entitled 
to  further  time  to  except  to  what  remains,  if  by  itself  a  sufi&cient  answer.  Clay  v.  Old- 
ham, 3  N.  S.  277. 

9.  A  party's  answer  cannot  make  evidence  of  his  conversations  with  third  persons  in 
his  opponent's  absence,  nor  of  a  copy  without  accounting  for  the  original.  Lafarge  v. 
Ripley,  4  N.  S.  303. 

10.  A  party  is  not  obliged  to  answer  positively,  if  he  swear  that  his  memory  do  not 
enable  him  to  do  so.     Lewis  v.  Decota,  5  N.  S.  650. 

11.  A  party  asked  if  he  received  a  bill  of  exchange  may,  in  admitting  the  fact,  add 
thai  he  had  k»8t  it     Glasgow  v.  SUvenson,  6  N.  S.  569. 
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12.  A  party  asked  if  lie  made  a  contract  may  reply  he  did,  bat  that  by  mataal  con- 
sent it  was  cancelled.     Nichols  v.  Pierce^  6  N.  S.  706. 

13.  It  matters  not  in  what  language  the  answers,  if  explicit,  be  couched.  Gdboaroch 
V.  HebeH,  7  N.  S.  529. 

14.  Defendant,  interrogated  as  to  the  execution  and  destruction  of  a  due  bill,  may  an- 
swer that  it  was  given  plaintiff  as  agent,  and  that  his  principals  are  indebted  to  defend- 
ant in  a  larger  amount     Lauve  v.  Belly  1  L.  196. 

15.  Where  one,  asked  in  substance  if  he  received  from  an  insolvent  a  certain  transfer, 
directly  or  indirectly,  negatives  only  the  transaction  directly  between  them,  the  answer 
is  insufficient.     Bobbins  v.  Leverich,  6  L.  345. 

16.  A  party,  interrogated  as  to  a  particular  fact,  cannot  annex  to  his  answer  letters 
of  a  third  person  and  thus  introduce  statements  not  under  oath,  to  influence  the  jury  oq 
other  points.     Beynclds  v.  Bowley^  3  R.  201. 

17.  Where  the  facts  of  an  answer  are  not  closely  connected  with  those  of  the  question, 
the  opposite  party  should  move  to  strike  out  the  irrelevant  matter.  Wells  y.  BSdkman,  6 
R.  1 ;  Smith  v.  Jaichardson^  11  R.  516. 

18.  The  answers  must  be  categorical,  confessing  or  denying  the  facts  set  forth.  C.  P. 
849,  353-356  ;  Baker  v.  Garlick,9  R.  125. 

19.  A  party  asked  if  he  had  refused  to  pay  the  note  sued  on  may,  in  admitting,  add 
the  reasons  of,  his  refusal.     C.  P.  353  ;  Boss  v.  BosSy  9  R.  173. 

20.  Defendant  asked,  in  a  question  of  costs  to  establish  an  amicable  demand,  if  he 
were  requested  to  pay  the  note  sued  on  afler  maturity,  cannot  go  into  the  cause  of  ac- 
tion and  consideration  of  the  note.     Williams  v.  Vance,  2  A.  908. 

21.  The  answer  may  be  qualified  by  any  matters  pertinent  to  the  issue  and  clearly 
connected  with  the  facts  of  the  interrogatory,  so  as  to  prevent  the  consequences  which  if 
unqualified  it  would  have.     Babies  v.  Heard,  3  A.  64i3  ;  Amcnett  v.  Fitky  4  A.  342. 

22.  Where  the  note  sued  on,  silent  as  to  interest,  would,  if  made  in  another  state,  bear 
a  higher  rate  than  allowed  here,  defendant  asked  if  he  made  the  note  in  another  state 
may,  after  denying  the  fact,  add  the  want  or  failure  of  consideration.    Bk 

23.  A  fact  which  by  invalidating  the  contract  repelled  liability  for  a  higher  interest, 
which  the  question  sought  to  establish,  is  within  fair  scope  of  the  rule.    J&. 

24.  A  party's  manifest  evasion  to  answer  interrogatories,  whose  import  he  could  not 
mistake,  creates  a  violent  presumption  that  a  true  and  direct  answer  would  destroy  his 
claim  or  defence.     Whiting  v.  Ivey,  3  A.  649.     Infra,  6),  No.  7. 

25.  Where  plaintiff,  asked  if  he  had  not  made  a  certain  agreement  with  defendant 
touching  an  immovable,  answers  he  had  partially,  but  that  it  was  broken,  the  last  part 
of  his  answer,  so  far  from  being  a  fact  closely  linked  to  the  question,  is  no  ftict  at  ail  with- 
in meaning  of  the  code  and  will  be  rejected.  If  the  breach  originated  in  defendant's 
act  or  omission,  plaintiff  might  have  shown  it.     Hoover  v.  Miller,  6  A.  204. 

26.  Where  a  planter,  sued  on  a  factor's  account,  is  asked  if  eveiy  item  be  not  correct 
and  to  point  out  any  that  is  not,  he  may  answer,  it  would  seem,  that  from  the  factor's 
disobedience  of  orders  in  the  sale  of  certain  cotton,  forming  an  item,  he  is  entitled  to  he 
credited  with  the  price  it  would  have  brought  if  his  orders  had  been  obeyed.  Flower  y. 
Downs,  6  A.  539. 

27.  Where  a  creditor,  interrogated  to  ascertain  how  much  has  been  paid  him  by  his 
debtor,  whom  he  is  fraudulently  endeavoring  to  shield,  answers  evasively  to  different 
sums  suggested,  he  will  be  considered  as  admitting  the  largest  sum  named.  Praier  v. 
Pritchard,  6  A.  730. 

28.  Where  plaintiff,  though  called  on,  fails  to  file  a  bill  of  particulars  and  gives  no 
reason  for  such  failure,  and  defendant  is  thereby  unable  to  point  out  the  errors  in  the 
account  and  to  state  what  sum  he  owes,  though  it  may  be  inferred  fbom  his  answers 
that  something  is  due  plaintiff,  the  latter  can  recover  nothing.  Skidds  v.  Biehardson,  7 
A.  535. 

29.  A  factor  whose  answers,  touching  various  items  of  his  account  sued  on,  are  eva- 
sive and  unsatisfactory,  will,  in  such  items,  be  nonsuited.     Brander  v.  Luan^  11  A.  217. 

30.  A  motion  to  take  pro  confessis,  because  the  answers  are  evasive,  is  a  matter  for 
the  court  and  not  the  jury.  It  is  for  the  former  to  determine  what  is  evidence  for  the 
latter.     Knox  v.  Thompson,  12  A.  114. 

31.  It  suffices  for  the  answer  to  give  all  the  facts  necessary  lo  determine  the  inter- 
rogatory. A  party  is  not  bound,  nor  indeed  permitted,  to  settle  questions  of  law  based 
on  the  facts.    B)» 

32.  Where  the  acceptors  in  an  action  against  the  drawer,  ta  lebot  the  ppaaamptian 
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that  they  had  funds  to  meet  the  draf^,  ask  him  if  he  ever  oonsigoed  to  them  any  prop- 
lertj,  he,  in  answering  that  he  had  and  that  it  had  heen  accounted  for,  may  add  that 
in>m  an  understanding  with  plaintiffs  he  had  not  placed  them  in  funds.  It  is  a  fact 
doselj  linked  to  that  on  which  he  is  interrogated,  and  destroys  any  liability  for  a  failure 
10  provide  fands.     Soery  v.  Friend,  12  A.  579. 

33.  The  value  of  answers  depends  on  their  exclusion  of  all  matters  of  opinion  ;  the 
party  must  confine  himself  to  a  narration  of  facts ;  though  permitted  to  state  other  ^acte 
closely  linked  to  that  on  which  he  is  questioned,  C.  P.  353,  he  cannot  give  his  conclusions 
of  law  thereon  ;  it  were  to  usurp  the  province  of  the  court.  Owen  v.  JSrawn,  13  A.  201. 
Supra,  XVI.  (d),  2),  No.  9. 

34.  So,  in  an  action  against  cotrespassers^  plaintiff  asked  if  he  had  not  compromised 
in  full  with  one  of  them  cannot,  in  answering  that  he  had,  add  that  he  had  reserved  his 
claim  against  the  other.  He  must  show  how  the  reservation  was  made,  failing  to  do 
which  the  interrogatory  will  be  taken  for  confessed.     Jb, 

35.  Where  plaintiff,  interested  to  establish  that  a  certain  balance  was  due  by  her 
husband  to  defendant  at  a  particular  date  and  that  it  had  not  been  paid  by  her,  asks 
defendant  if  it  were  not  due  him  at  that  date,  he  may  add  to  his  admission  of  the  fact 
that  the  balance  had  since  been  paid  by  her.  C.  C.  2270 ;  C.  P.  353.  Bowers  v.  Hale^ 
U  A.  419. 

4)   Withdrawal, 

1.  The  answers  are  part  of  the  record  from  which  they  cannot  be  withdrawn,  though 
they  be  objected  to  and  the  party  ordered  to  answer  again.  C.  P.  348,  354 ;  Postan  v. 
Adams,  5  M.  274 ;  Hunter  v.  Smith,  5  N.  S.  179  ;  McKerall  v.  McMillan,  9  R.  19. 

2.  Defendant  cannot  be  deprived  of  the  benefit  of  his  answers  to  plaintiff's  interroga- 
tories by  the  latter's  refusal  to  avail  himself  thereof.     Berthole  v.  Mace,  5  M.  592. 

See  Supra,  (c) ;  Infra,  7),  No.  4;  XIX.  (g),  No.  2;  XXV.  (a).  No.  3. 

5)  Oath. 

1.  Answers,  sworn  to  before  an  officer  not  authorized  to  receive  an  oath,  may  be  ex- 
cepted to  even  at  the  trial.     Center  v.  Stockton,  8  M.  212. 

2.  Answers,  sworn  to  before  a  notary  public  in  New  York,  cannot  be  read  without 
proof  of  his  authority  to  administer  oaths,  a  function  which  generally  a  judicial  attribute, 
a  non-judicial  officer,  it  will  not  be  presumed,  can  discharge.    lb. 

3.  Defendant,  who  goes  to  trial,  cannot  ask  that  the  suit  be  dismissed  because  there 
ia  DO  legal  evidence  that  plaintiff's  answers  are  sworn  to.     J}ean  v.  Smith,  12  M.  316. 

'4.  The  answers  and  oath  may  be  on  separate  papers.    jRoy  v.  WUey,  2  L.  315. 

See  Supra,  2),  Nos.  1,  2,  9. 

6)  Neglect  to  Answer, 

L  After  the  jury  is  sworn,  defendant  cannot  move  to  dismiss  the  suit  for  plaintiff's 
neglect  to  answer.     WooUey  v.  Paulding,  9  M.  282. 

t.  Answers  to  interrogatories  put  by  the  supplemental  answer,  though  those  put  by  the 
original  be  unanswered,  may  be  read.    Jb, 

3.  If  the  same  interrogatory  be  put  by  the  original  and  supplemental  answer,  the  an- 
swer to  the  latter  alone  suffices.    lb. 

4.  Defendant,  who  goes  to  trial,  cannot  move  to  dismiss  the  suit  for  plaintiff's  neglect 
to  answer.     Gitzandener  v.  Macarty,  iO  M.  70. 

5.  If  plaintiff  fail  to  answer,  defendant  may  have  the  suit  dismissed,  or  the  interroga- 
tories taken  pro  confessie  and  go  to  triaL     Patterson  v.  Lafarge,  1  N.  S.  194. 

6.  Defendant,  by  going  to  trial,  waives  his  motion  to  dismiss  for  plaintiff's  fiulure  to 
answer.    Dean  v.  Hubbard,  1  N.  S.  566.     Pleading,  VI.  (a),  1),  No.  1. 

7.  An  answer  manifestly  evasive  creates  a  violent  presumption  that,  if  direct  and  true, 
it  would  destroy  the  party's  claim  or  defence,  and  is  such  a  neglect  as  authorizes  the  in- 
terrogatory to  be  taken  lor  confessed  w^itbout  an  application  to  that  effect.  2  N.  S.  55 ; 
1  B.  31;  3  A  650;  5  A.  186;  6  A  204;  7  A  129.  Supra,  3),  Nos.  7,  24,  27,  29; 
IIL  (d).  No.  13.    Obliqations,  V.  No.  23.    Privilege,  XL  (c),  No.  3. 

8.  If  the  petition  be  served  at  defendant's  domicil,  and  the  interrogatory  annexed 
denied  but  not  on  oath  by  his  agent,  it  will  be  taken  for  confessed.  Henderson  v.  BovfUs^ 
3  N.  8.  153. 

9.  No  order  to  answer  is  requisite  unless  the  answers  are  to  be  made  in  open  court ; 
and  the  interrogatories,  if  unanswered  without  cause  shown,  will  be  taken  for  confessed 
at  the  trial  without  further  notice.  7  L.  522 ;  10  L.  546 ;  14  L.  260;  11  A  173. 
&g^ra,  (a),  Nof.  12,  29. 
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10.  On  a  rale  to  show  cause  why  interrogatories  should  not  be  answered  or  taken  for 
confessed,  if  the  party  fail  to  appear  or  answer,  they  may  at  once  be  taken  for  confessed. 
Knight  t.  Murehisan,  1  R.  31. 

11.  One  who  by  technical  objections  excludes  answers,  which  an  absent  party  appears 
honestly  to  have  intended  to  make,  cannot-  avail  himself  of  the  irregularity  to  have  them 
taken  for  confessed.  He  should  be  sAtisfied  to  exclude  them  as  evidence  against  him- 
self.   Clarke  v.  Jones,  1  R.  78. 

12.  Where  the  order  fixes  no  time  for  a  non-resident  plaintiff's  answers,  and  his  at- 
torney is  not  proved  to  have  been  notified  of  the  order  or  interrogatories,  they  cannot,  if 
unanswered,  be  taken  for  confessed.  Act  10  February,  1843,  No.  26;  Graves  v.  Hem- 
ken,  12  R.  103. 

13.  Where  defendant  relies  on  plaintiff's  failure  to  answer  interrogatories  which, 
taken  for  confessed,  are  partially  contradicted  by  other  evidence  presenting  from  the 
vagueness  of  the  defence  a  case  confused  and  anomalous,  it  will  be  remanded  with  leave  to 
plaintiff  to  answer.     Afontffomery  v.  Myers,  2  A.  276. 

14.  Where  interrogatories  are  taken  -pro  eonfessis  against  one  who,  though  intending, 
has  from  a  reasonable  cause  failed,  to  answer,  the  case  will  be  remanded  for  a  new  trial 
Levistones  v.  Marigny,  13  A.  353. 

15.  Thus ;  defendant  ordered  to  answer  at  a  particular  hour,  while  on  his  way  to 
court  for  that  purpose,  was  informed  by  his  counsel  that  he  need  not  answer  until  an 
hour  later,  at  which  time  when  he  appeared,  the  interrogatories  had  been  taken  pro 
confessts.  Held,  that  as  the  counsel,  misled  by  a  rule  of  court,  was  justified  in  so 
instructing  his  client,  the  latter  was  entitled  to  relief.     Jb, 

See  Appeal,  IX.  (b),  No.  22.  Attachment,  X.  (b).  Execution,  V.  (a),  3),  d, 
§2. 

7)  Effect  a$  EmdenoB. 

1.  Answers  cannot  be  divided ;  some  read  and  others  not ;  nor  the  facts  binding  a 
party  taken  without  those  which  discharge  him ;  but  this  refers  only  to  facts  known  to 
him  alone ;  those  stated  as  hearsay,  or  which  from  the  answers  appear  susceptible  of 
other  proof,  will  be  rejected.  Read  v.  Haxley,  2  M.  76  ;  Hunter  v.  Smith,  3  N.  S.  109 ; 
Godfrey  v.  Hall,  4  L.  159.     Supra,  XII.  ( j),  2),  No,  2 ;  Infra,  XX.  Na  7. 

2.  An  executor's  answer,  that  he  believes  a  note  signed  by  the  testator  has  been  paid, 
is  no  proof  thereof.     Franklin  v.  KembaU,  5  M.  667. 

3.  Answers  make  full  proof  until  rebutted  ;  to  destroy  them  the  proof  must  be  positi?e 
and  certain  ;  and  they  can  be  overthrown  only  by  the  testimony  of  two  witnesses,  or  that 
of  one  corroborated  by  strong  circumstantial  evidence  or  written  proof.  C.  P.  354;  1 
N.  S.  648  ;  2  L.  538 ;  12  R.  526  ;  4  A.  349  ;  5  A.  406. 

4.  The  answers  are  part  of  the  pleadings,  and  either  party  may  use  them  without  for- 
mally offering  them  in  evidence.  Nor  can  plaintiff's  discontinuance  defeat  defendant's 
right  to  avail  himself  of  his  own  answers,  which  he  may  offer  when  sued  again  for  the 
same  cause.  Hunter  v.  Smith,  5  N.  S.  178  ;  McKeraU,  v.  McMUan,  9  B.  19  ;  WhiUng 
V.  Ivey,  3  A.  649.     Supra,  4). 

5.  The  answer  of  a  party,  interrogated  as  to  a  verbal  contract  to  transfer  real  estate 
or  slaves,  cannot  be  contradicted' by  parol.  C.  C.  2255,2415.  The  law  forbidding 
parol  proof  of  such  transfers  could  otherwise  be  evaded  by  putting  interrogatories  under 
a  charge  of  fraud  and  contradicting  the  answers  when  in  the  negative.  3  L.  118;  6  R. 
428 ;  10  R.  466  ;  4  A.  103 ;  10  A.  132 ;  12  A.  114.     Sale,  L  (e).  No.  18. 

6.  Answers  are  evidence  against  the  party  interrogated  but  not  the  other  parties  to 
the  action,  who  have  the  right  to  cross-examine  the  witness,  by  whose  testimony  they 
are  to  be  bound.  Johnson  v.  Marsh,  2  A.  772  ;  Morrill  v.  Carr,  lb.  807  ;  SuUivan  v. 
WiUiams,  lb.  876. 

7.  The  answers  of  a  mother,  codefendant  with  her  son,  affect  her  only  and  not  him. 
Haehal  v.  Rachal,  4  A.  500.     Supra,  (a),  No.  31. 

8.  The  rule  excluding  contradictory  statements  of  a  witness  to  impeach  him,  unle^ 
first  examined  thereon,  should  apply  with  double  force  to  a  party  interrogated.  He 
cannot,  under  our  practice,  be  thus  protected  ;  but  the  contradictory  statements  must  be 
cautiously  received  and  weighed  with  the  severest  scrutiny.  Fkicher  v.  Fletcher,  5  A 
406.     Supra,  XVI.  (d),  3),  No.  12. 

9.  Plaintiff's  possession  of  a  prescribed  note  will  not  be  regarded  as  strong  circum- 
stantial evidence  or  written  proot^  sufiicient  to  corroborate  a  witness  contradicting  defend* 
ant's  denial  of  a  promise  to  pay  such  note.     Shiers  v.  Poole,  6  A.  401. 

10.  Art.  354  C.  P.  must  be  construed  with  other  provisions  of  law  and  authorizes  oral 
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testimony  only  when  admissible.  When  answers  supply  the  place  of  written  proof,  in 
cases  where  such  proof  is  requisite,  they  cannot  be  contradicted  by  paroL  Semere  y. 
Smert,  10  A.  704.     Supra,  (b),  No.  9. 

J 1.  The  answers  of  one  of  two  commercial  partners  are  evidence  against  the  other. 
Alien  Y.May,  11  A.  627. 

12.  Oral  admissions  in  conversation,  and  a  fortiori  those  written  and  under  oath,  are 
admissible  against  a  party ;  so  answers  in  a  previous  suit  between  the  same  parties  are 
eridence  against  the  one  making  them.  Mford  v.  Hughes,  14  A.  727.  Supray  XII. 
(j),  4),  No.  14. 

13.  The  uncertainty  of  a  fact  arising  from  the  ambiguity  of  the  answers,  which,  how- 
ever, refer  lo  its  attendant  circumstances,  may  be  removed  by  proof  of  the  latter ;  and  if 
tbey  render  it  reasonably  certain,  it  will  be  considered  proved,  want  of  recollection  of  a 
fact  being  no  negation  of  it.     Swan  v.  Moore,  14  A.  833. 

14  Thus ;  plaintiff,  asked  when  he  acquired  notice  of  defendant's  unrecorded  title,  an- 
swered he  did  not  recollect ;  but  that  it  was  about  the  time  of  the  pendency  of  a  certain 
sail  and  a  seizure  therein ;  adding  he  had  no  recollection  of  having  notice  before  the 
registry  of  his  own  title.  Held,  that  as  the  suit  and  seizure,  referred  to  as  circumstances 
filing  the  date  of  notice,  were  some  months  before  registry  of  plaintiff's  title,  and  he  may 
so  be  reasonably  presumed  to  have  had  notice  before  that  time,  the  fact  though  not 
recollected,  yet  not  denied,  must  be  considered  proved.     Jb. 

See  COKTINCANCE,  III.  (b).  No.  11. 

XIX.   Of  Commissions  to  take  Testimony. 
(a)  Application  and  Order ;  Issuing  Commission  ;  and  Return  Day. 

1.  A  commission  for  examining  witnesses  out  of  the  parish  need  not  be  directed  to 
t  jostice.    Dunn  v.  Blunt,  4  M.  678. 

2.  A  party  putting  interrogatories  need  not  take  a  commission  until  the  answers  be 
filed,  until  when  he  could  not  know  that  they  would  deny  what  he  expected  they  would 
prove-     Montgomery  v.  RusseU,  7  N.  S.  292. 

3.  Depositions  taJcen  after  the  day,  on  which  a  commission  is  made  returnable,  are 
inadmissible.     Flower  v.  Swift,  8  N.  S.  450. 

4.  The  commission  is  not  avoided  by  the  court's  neglect  to  fix  a  return  day,  as  re- 
quired by  C.  P.  439,  which  was  intended  to  obviate  disputes  as  to  the  sufficiency  of  the 
time  alk)wed  for  its  execution,  when  the  case  should  be  called  before  its  return.  FoUain 
V.  Lefevre,  3  B.  13. 

5.  Under  act  20  March,  1839,  §  17,  No.  53,  commissions  may  be  taken  out  by  either 
{Muiy  at  any  time  after  service  of  petition  and  citation ;  and  it  is  no  objection  to  the 
evidence  that  it  relates  to  facts  not  then  at  issue,  nor  alleged  in  the  petition.  Mayo  v. 
Savory,  4  &.  1. 

6.  No  greater  diligence  to  take  testimony  under  commission  is  required  in  proceed- 
ings by  injunction  which  are  summary,  than  in  ordinary  cases ;  an  application  the  fiflh 
day  of  the  first  term  after  the  injunction  is  in  time.     Slidell  v.  Rightor,  4  R.  59. 

7.  Blanks  in  a  printed  commission  may  be  filled  up  by  a  party's  attorney,  where  it  is 
signed  by  the  clerk  and  sealed  with  his  official  seal.     Dwight  v.  Splane,  11  R.  487. 

8.  A  commission  to  take  testimony  within  the  state  may  be  directed  generally  to  any 
judge,  or  justice  of  the  peace,  in  a  particular  parish.     lb, 

9.  Where  a  party  has  reason  to  believe  that  a  commission  has  been  lost  or  will  not 
be  executed,  he  is  bound,  in  the  exercise  of  due  diligence,  to  have  another  issued.  Lee 
V.  Zee,  1  A.  318.     Lifra,  (g),  No.  3. 

10.  An  order  in  open  court,  indefinite  as  to  duration,  that  the  parties  have  leave  gen- 
erally to  take  testimony  in  and  out  of  the  state,  need  not  be  renewed  at  each  successive 
term.     Jb. 

11.  The  judge's  signature  to  a  commission,  directed  to  a  particular  person,  is  a  suffi- 
dent  order  for  it  to  be  so  directed.     Bradford  v.  Cooper,  1  A.  325. 

12«  The  designation  of  a  commissioner  by  the  initials  only  of  his  first  and  second 
names,  though  his  surname  be  in  full,  is  irregular,  and  should  be  objected  to  before 
crosa-interrogating.    FHerson  v.  Jrwin,  4  A.  277. 

13.  Clerks  of  the  several  district  courts  [out  of  the  parishes  of  Orleans  and  Jeffer^ 
son]  may,  under  act  16  March,  1850,  §  2,  No.  141,  issue  commissions  in  and  out  of  the 
state.  Ferriber  v.  Lotting,  9  A.  169.  [But  observe,  that  the  compiling  act  9  March, 
1855,  S  3,  No.  56,  seems  not  to  exclude  those  parishes.] 
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14.  Where  the  oommissioii  is  to  be  executed  within  the  state,  no  order  is  necessaiy. 
HaU  Y.  AckUn,  9  A.  219. 

15.  Testimony  taken  aAer  the  return  day,  and  so  without  authority,  is  inadmissible. 
A  commission  is  not  an  idle  form  but  the  commissioner's  authority  to  act,  with  whose 
termination  terminates  his  power,  and  without  which  his  acts  are  null.  C.  P.  425, 
433  ;    Wiggim  v.  Guier,  12  A.  177. 

16.  When  testimony  is  taken  after  the  i-eturn  day,  its  subsequent  extension  cannot 
give  validity  to  what  is  already  null.  If  the  extension  be  made  before  the  return  day 
expires,  or  the  testimony  be  taken  afler  its  renewal,  the  question  is  different,     lb. 

See  Infra,  (b),  Nos.  6,  6,  8.  Attachment,  V.  (b),  No.  4.  CoNXiNnANCE,  ILL  (b), 
Nos.  5,  8,  12,  et  al 

(b)  Affidavit;  Names  and  Besidenee  of  Witnesses. 

1.  An  application  for  a  commission  must  state  on  oath  the  facts  to  be  proved.  Mann 
V.  Hunt,  1  M.  23. 

2.  An  affidavit,  stating  the  fact  expected  to  be  proved  by  a  certain  party's  clerks 
without  naming  them,  is  sufficient.     Murray  v.  Winter,  2  M.  100. 

3.  In  one's  absence  his  agent's  affidavit  suffices.      Weeks  v.  DeUanc,  2  M.  135. 

4.  If  a  commission  issue  by  consent,  the  want  of  an  affidavit  of  the  materiality  of  the 
testimony  cannot  be  urged.      Clay  v.  Kirkland,  4  M.  406. 

5.  A  commission  cannot  issue  to  prove  what  the  affidavit  shows  is  not  at  issue.  Ih:h' 
ner  v.  Grieve,  6  M.  504.     SitprOy  XVI II.  (a).  No.  22. 

6.  An  affidavit  after  the  period  allowed  by  the  rules  of  court  must  state  the  facts  to 
be  proved,  and  not  the  inference,  as  fraud,  to  be  deduced  from  those  facts.  lb.  Supra, 
XVI.  (d),  2),  No.  8. 

7.  An  affidavit  should  in  general  be  positive  and  name  the  witness  ;  but  in  an  attach- 
ment suit  by  an  agent,  his  belief,  that  the  testimony  can  be  procured,  suffices.  Evans  ?. 
Gray,  12  M.  475. 

8.  Where  the  judge,  under  a  general  order  to  take  testimony,  grants  a  commission 
which  is  crossed,  the  testimony  cannot  be  excluded  because  there  was  no  affidavit  of  its 
materiality.  The  formality  is  waived  by  the  cross-interrogatories,  and  the  oi-der  of  itself 
dispenses  with  the  affidavit  required  by  C.  P.  436.     2  L.  98  ;  1  A.  319, 327 ;  9  A  491. 

9.  The  oath  of  a  disinterested  witness  suffices  ;  the  party  need  not  make  it  himself. 
CuctUlu  V.  N.  0.  Ins.  Co,,  5  L.  455. 

10.  When  the  name  of  a  witness  is  written  in  the  affidavit  C.  Swahine,  and  Catharine 
Swab  in  the  deposition,  the  discrepancy  will  not  vitiate  the  deposition  if  in  other  respects 
legal.     Beat  v.  Brandt,  7  L.  585. 

11.  If  the  names  or  residence  of  the  witnesses  be  not  stated,  nor  what  they  are  to 
prove,  a  party  who  sub  silentio  crosses  the  commission  cannot  ailerwards  object  that 
there  is  no  such  statement  in  the  affidavit  or  interrogatories.  Denton  v.  Murdcek^  5  R. 
127 ;   Quadras  v.  Webster,  11  A.  203. 

12.  The  decision  in  Evanses  case,  supra.  No.  7,  that  the  affidavit  must  state  the  names 
of  the  witnesses,  was  made  before  any  rule  of  court  on  the  subject  and  the  code  of 
practice  which  declares,  art.  424,  that  such  testimony  "  shall  be  taken  pursuant  to  the 
rules  of  the  respective  courts."     Id.  5  R.  127. 

13.  The  testimony  of  witnesses,  whose  names  are  not  mentioned  in  the  commission, 
or  notice  to  the  other  party  to  attend  at  the  time  and  place  fixed  for  taking  the  evidence, 
is  inadmissible.     Flower  v.  Downs,  12  R.  101. 

14.  A  commission  to  issue  out  of  the  state  is  inadmissible  if,  when  applied  for,  there 
be  no  affidavit  of  the  materiality  of  the  testimony,  or  it  be  not  waived  by  cross-interrog- 
atories or  otherwise.    C.  P.  436 ;  Lee  v.  Lee^  1  A.  318. 

(c)   Service  of  Interrogatories  ;  and  Notice  of  JExamincUion. 

-1.  No  notice  of  the  interrogatories  need  be  served  on  the  adverse  party.  Oby  v. 
Kirkland,  4  M.  406.    [  Changed  by  C.  P.  434.] 

2.  In  a  commission  to  issue  out  of  the  state,  the  fact  that  notice  was  given  the  oppo- 
site party  need  not  appear  on  the  return  of  the  commission ;  it  may  be  proTed  by 
affidavit.     Doane  v.  Farrow,  9  M.  252. 

3.  A  notice,  which  does  not  state  what  day  the  depositions  will  be  taken,  is  bad.   Ik 

4.  Notice  must  be  given  the  parties  themselves,  if  in  the  state  ;  but  if  absent,  and  not 
after  reasonable  diligence  to  be  found,  their  attorney  may  be  notified.     lb. 
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5.  Depositions  cannot  be  read,  if  dae  notice  be  not  given.  C.  P.  428  ;  RoherUon  v. 
Lucas,  1  N.  S.  187  ;   Underwood  v.  Lacapere,  10  A.  766.     SuprOy  V.  (c),  No.  35. 

6.  A  deposition,  taken  on  a  day  or  at  a  place  other  than  that  mentioned  in  the  notice, 
cannot  be  read.     Gilfy  v.  Logarty  2  N.  S.  196. 

7.  Service  of  interrogatories,  where  the  witness  is  to  be  examined  out  of  the  court's 
jurisdiction,  does  not  dispense  with  notice  of  examination.  Bowmany,  Flowers,  2  N.  S.  267. 

8.  Notice  to  a  partj  or  his  attorney  need  not  be  personal ;  it  may,  like  any  other,  be 
left  at  his  domicil.     Oohen  v.  Havard,  5  N.  S.  213  ;  infraj  No.  19. 

9.  A  party  who  concedes  to  his  opponent,  though  not  entitled  thereto,  the  right  to 
cross-examine,  cannot  deceive  him  by  giving  him  notice  and  then  changing  the  time  and 
place  of  examination.     Gill  v.  Jettj  6  N.  8.  280. 

10.  The  party  offering  depositions  must  prove  the  required  notice.  C.  P.  434 ;  GriU 
V.  PhtUipSy  6  N.  S.  301 ;  Smelser  v.  WtUiams,  4  R.  152. 

11.  In  commissions  to  issue  out  of  the  staie^  no  notice  is  requisite  ;  so  that  one  errone- 
ously given  is  not  fatal,  if  the  adverse  party  have  had  time  to  file  his  cross-interrogato- 
ries and  they  be  answered.     Gasquet  v.  Johnson,  1  L.  436. 

12.  A  notice,  defective  because  not  given  in  full  time  as  required  by  law,  is  cured, 
if  the  party  appear  and  object  to  taking  the  deposition  for  want  of  legal  notice.  BecU  v. 
Brandt,  7  L.  585.     But  qiuere  ;  see  Appeal,  VL  (b).  No.  3. 

13.  The  object  of  act  25  March,  1828,  §  7,  No.  83,  is  to  afford  titee  to  examine  the 
interrogatories  and  prepare  objections  or  cross-interrogatories;  a  party,  who  acknowl- 
edges service  of  interrogatories  handed  to  him  and  returns  tiiem  the  next  day  crossed, 
waives  any  further  delay.     ToUett  r.  Jones,  3  R.  274. 

14.  Service  of  interrogatories  is  bad,  if  on  a  curator  ad  hoc  appointed  before  issue 
joined  in  an  attacliment  suit,  defendants  having  an  attorney  of  record  within  the  court's 
jari<<diction.     Lard  v.  Stroiher,  4  R.  95. 

15.  Where  defendant's  counsel,  served*  with  interrogatories,  declines  to  cross  them,  but 
reserves  the  right  to  notice,  a  conmiission  merely  certifying  that  timely  notice  was  given 
defendant,  without  showing  how  or  on  whom  served,  will  be  rejected.  C.  P.  434 ; 
Smelser  v.  Williams,  4  R.  152. 

16.  The  interrogatories  may  be  served  on  the  party  or  his  counsel ;  no  written  notice 
to  either  is  required.  C.  P.  426 ;  act  1828,  §  7,  No.  83  ;  Ballock  v.  Oaruthers,  5  R. 
190. 

17.  A  sheriff's  return  of  service  of  the  interrogatories  may  be  amended  at  the  trial. 
A  return  may  be  amended,  whenever  called  in  question,  so  as  to  conform  to  the  fact 
Miller  V.  N.  0.  Canal  Co.,  8  R.  236.     Citation,  III.  No.  4. 

18.  Where,  afler  waiting  half  an  hour  at  the  appointed  time  without  the  commission- 
er's appearing,  the  party  leaves,  a  deposition  taken  afterwards  will  be  rejected.  Clark 
wHartweO^  11  R.  201. 

19.  Notice  lefl  at  an  attorney's  office,  during  his  absence  from  the  state,  with  a  free 
person  over  fourteen  years  of  age,  is  sufficient.     Lindley  v.  Hagens,  11  R.  203. 

20.  Where  the  facts  to  be  proved  by  a  commission  taken  out  by  plaintiff's  creditors, 
prosecuting  the  suit  for  their  benefit  on  the  ground  he  was  about  to  abandon  it,  go  to 
support  his  allegations,  he  cannot  exclude  the  commission  because  he  had  no  opportunity 
to  cross  it.     Succession  of  Baum,  11  R.  314. 

21.  Where  a  commission  is  crossed,  notice  of  examination  is  unnecessary.  Stat.  1828, 
§  9,  No.  83 ;  Bradford  v.  Cooper,  1  A.  325. 

22.  There  is  no  mode  of  serving  interrogatories  on  a  party  not  appearing  by  counsel, 
but  the  fictitious  one  of  posting.  If  such  service  as  is  required  in  citations  be  relied  on, 
it  must,  when  on  an  absentee,  be  made  at  his  domicil.  Medley  v.  Wetzler,  5  A.  217. 
Citation,  III.  No.  5. 

23.  The  copy  of  a  plat  of  survey,  annexed  to  interrogatories  and  filed  in  the  clerk's 
office,  need  not  be  served.     Dwigkt  v.  Richard,  5  A.  365. 

24.  When  a  party  has  no  attorney  of  record,  service  of  interrogatories,  by  leaving  a 
copy  at  his  domicil  with  his  wife,  is  probably  sufficient.  And  where  notice  besides  is 
given  by  the  commissioner,  the  evidence  wiU  be  received.  Flower  v.  Downs,  6  A. 
539. 

25.  Where  notice  is  served  at  six  o'clock  in  the  evening  to  attend  the  next  morning  at 
ten,  and,  the  witness  remaining  some  days  afterwards  in  the  city,  the  party  notified  can 
have  him  resummoned  and  cross-examined,  the  testimony  will  be  received  though  the 
notice  be  short.      Wright  v.  AbboU,  6  A.  569. 

26.  Where  the  interrogatories  are  crossed  by  the  executor  before  the  universal  lega- 
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tee  makes  himself  a  party  to  the  suit,  she  camiot  object  to  the  commi.<^on ;  his  acts  bind 
her.     CovUer  v.  Oresiwell,  7  A.  867. 

27.  No  one  is  bound  by  testimony  not  taken  contradictorily  with  him.  So  testimony, 
taken  between  the  parties  to  a  suit  before  the  warrantor  is  cited,  is  inadmissible  against 
him.     Jb, 

28.  Thongh  a  party  decline  filing  cross-interrogatories  and  reserve  the  right  to  nodce 
of  examination,  no  such  notice  need  be  given.  Act  25  March,  1828,  §  9,  No.  83;  Ball 
V.  AcJden,  9  A.  219. 

29.  A  warrantor  who,  though  regularly  summoned,  suggests  no  means  of  defence  for 
defendant,  cannot  object  to  testimony  taken  before  he  was  made  a  party.  If  he  had  not 
been  a  party,  or  the  testimony  were  left  to  operate  against  defendant  alone,  the  latter 
would  still  have  a  primd  facie  case  against  a  warrantor  occupying  such  a  position.  C.  C. 
2493-4 ;  Late  v.  Armorer,  14  A.  826.     Sale,  III.  (c),  2),  d,  §  2,  No.  1. 

See  Attachment,  X.  (a).  No.  21.    Judgment,  IX.  No.  22. 

(d)  Execution  of  Commission  ;    Certificate  and  Seal  of  Commissioner. 

1.  Depositions  cannot  be  read  though  taken  by  consent,  if  on  a  loose  paper  remaining 
in  possession  of  the  party  taking  them.     Philibert  v.  Wood,  2  M.  204. 

2.  But  if  the  adverse  counsel  have  written  at  the  foot  of  the  depositions  a  consent  to 
their  being  read,  they  must  be  admitted.     Tremaulel  v.  Tittermary,  2  M.  318. 

3.  A  deposition  must  be  written  by  the  deponent,  the  commissioner,  or  an  indifferent 
person  ;  it  is  inadmissible  if  written  by  the  party  who  offers  it,  or  his  attorney.  10  M. 
441 ;  7  N.  S.  321  ;  7  L.  585  ;  6  R.  5 ;  11  R.  487. 

4.  After  a  justice  of  the  peace  is  out  of  office,  he  cannot  certify  depositions  formerly 
taken  before  him.     GaiUard  v.  Anceline,  10  M.  479. 

5.  A  commissioner's  certificate,  that  depositions  were  taken  in  his  presence,  is  evidence 
that  everything  on  their  face  was  done  in  his  presence.  Bowman  v.  Flowers,  2  N.  S. 
267. 

6.  Mutilated  depo^^itions  are  inadmissible.     DangerfiM  ▼.  ThrusUmy  8  N.  S.  240. 

7.  A  return  showing  that  the  interrogatories  were  all  answered,  thongh  not  Mnoftm, 
is  good.     Miller  v.  BreecUove,  1  L.  322. 

8.  Depositions,  taken  in  this  state,  are  inadmissible  without  the  judge's  private  seal; 
its  absence  cannot  be  supplied  by  proof  of  his  signature.  C.  P.  433 ;  Ingraham  v.  ^Aite, 
2  L.  298 ;  RocheUe  v.  Alvarez,  4  L.  218. 

9.  Aliter,  in  depositions  taken  out  of  the  state.     Barfield  v.  Hewlett,  4  L.  119. 

10.  A  commissioner's  certificate,  that  the  depositions  were  taken  by,  and  sworn  to  and 
subscribed  before,  him,  is  sufficient.     Beal  v.  Brandt,  7  L.  585. 

11.  A  commissioner's  certificate  or  caption  showing  in  substance,  though  not  fall  and 
explicit,  that  the  witnesses  appeared  before  him,  swore  to  and  subscribed  their  answeis, 
&c.,  suffices.      Winn  v.  Two^ood,  9  L.  425. 

12.  The  proceS'Verhal  need  not,  under  pain  of  nullity,  immediately  follow  the  exami- 
nation of  the  witnesses.  It  suffices  if,  within  a  reasonable  time  afVer  their  examination  em 
oath,  written  and  signed,  the  commissioner  certify  how  he  has  executed  the  commission. 
Lee  V.  Burke,  10  L.  537. 

13.  The  commissioner's  opinion  as  to  the  sufficiency  of  the  proof,  appended  to  his 
certificate,  is  harmless.     Utile  per  inutile,  etc,     lb. 

14.  A  commission  is  admissible  though  the  commissioner  examined  two  witnesses  to- 
gether, instead  of  separately.     Clark  v.  Clark,  14  L.  270. 

15.  Though  the  deposition  be  not  annexed  to  the  proceS'Verbal,  interrogatories,  and 
commission,  yet,  if  inclosed  with  them  in  an  envelop  sealed  and  directed  to  the  clerk, 
it  suffices.     Parker  v.  Brashear,  16  L.  69. 

16.  It  suffices  if  the  certificate,  though  on  a  separate  paper,  be  wafered  to  the  deposi- 
tions and  presented  with  them.     Gordon  v.  Nelson,  16  L.  321. 

17.  The  language  of  the  certificate,  if  it  i«how  that  the  legal  requisites  have  been  fol* 
lowed,  is  immaterial.  So  a  recital,  that  the  witness  was  examined  ^  on  the  Hoiy  JBvan4fe- 
list  of  Almighty  God,'*  is  good.     ToUeU  v.  Jones,  3  R.  274. 

18.  The  deposition  must  be  signed  by  the  witness,  or  his  mark  affixed  to  it,  at  the 
time.     C.  P.  433  ;  Lee  v.  Lee,  1  A.  318. 

19.  The  examination,  if  on  written  interrogatories  and  cross-interrogatories,  rou^t  be 
restricted  to  them,  unless  with  consent  of  both  parties.  Stat.  25  March,  1828,  §§  7,  9. 
No.  83 ;  Siagg  v.  Pomrog,  3  A.  16. 
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20.  A  cerdficate  at  the  close  of  the  answers  in  these  words,  "  sworn  to  and  sub- 
scribed before  me,  A  B,  commissioner,  etc.,"  does  not  show  sufficiently  how  the  com- 
mission has  been  executed,  and  is  bad.     Succession  of  ConnoUy^  6  A.  479. 

21.  If  the  caption  show  that  the  witness  was  fii-st  sworn,  and  where,  when,  and  by 
what  authority  the  commission  was  taken,  the  proces-verbcd  is  sufficient  Ferriher  y. 
LaUing,  9  A.  169. 

22.  Where  the  commissioner  writes  down  the  answers  of  two  witnesses  as  one  deposi- 
tion, though  it  be  more  regular  to  write  them  separately,  yet,  if  both  have  signed  and 
sworn  to  everything  written  as  answers  to  the  several  questions,  the  commission  is  good. 
May  V.  Norton^  11  A.  714. 

See  Bifra^  (f ),  Nos.  2,  22.    Appeal,  IX.  (c).  No.  18. 

(e)  Authentication  ;  and  Proof  of  Commissioner's  Capacity , 

1.  When  a  commission  is  directed  to  a  person  by  name  in  another  state,  as  a  special 
commissioner,  he  becomes  an  officer  of  the  court  for  that  purpose  and  will  be  authorized, 
ip$o  factOy  to  administer  oaths  ;  and  it  will  be  unnecessary  to  prove  his  qualification,  or 
bignature,  or  that  of  the  witness.  So,  under  act  25  March,  1828,  §  8,  No.  83,  amending 
C.  P.  425,  if  a  conmiission  be  specially  directed  by  name  to  a  person  in  another  parish, 
his  authority  to  administer  oaths  will  be  presumed.  4  M.  678 ;  1  N.  S.  187  ;  16  L. 
282,  321 ;  17  L.  503  ;  18  L.  59;  19  L.  198 ;  11  R  814 ;  1  A.  325;  14  A.  608. 

2.  Where  a  commission  issues  to  any  magistrate  of  a  county  or  parish  of  another 
state,  the  commissioner's  official  capacity  must  be  shown,  though  he  subscribe  himself  a 
magistrate  or  justice.     McMicken  v.  Stewart^  10  M.  571. 

3.  Where  a  commission  issues  to  another  state,  the  provisions  of  our  own  laws,  and  not 
the  acts  o^  congress  as  to  the  effect  or  authentication  of  records,  must  govern.  Common-' 
dmr  V.  BusseU,  5  N.  S.  460. 

4.  Where  the  commission  is  to  any  justice  of  the  peace,  a  certificate  of  his  quality  by 
the  clerk  of  a  county  court,  certified  by  its  chairman  to  be  in  due  form,  is  bad.  Barfitid 
V.  HsieleUy  4  L.  119  ;   Teatman  v.  £rtnn,  5  L.  265. 

5.  The  governor's  certificate,  that  the  justice  executing  a  commission  was  such  at  the 
time,  does  not  authenticate  a  document  which  the  governor  never  saw,  and  of  whose  ex- 
istence he  was  ignorant    Edmonson  v.  Miu.  R.  Co.,  13  L.  285. 

6.  The  governor's  attestation,  under  the  great  seal  of  the  state,  is  the  best  evidence  of 
a  justice's  capacity  next  to  his  commission  ;  and  where  proof  of  his  signature  is  not  re- 
quired, or  admitted,  or  the  want  of  such  proof  not  specially  urged  in  the  bill  of  excep- 
tions, the  governor's  certificate,  though  not  annexed  to  the  return  of  the  commission,  is 
full  evidence  of  his  official  capacity.     Thatcher  v.  Gaff!,  13  L.  362. 

7.  The  mere  production  of  a  commission  to  a  person  is  not  sufficient  evidence  of  hia 
authority.     Baine  v.  Wilson,  18  L.  59. 

8.  When  the  commission  is  generally  to  any  judge  or  justice  of  the  peace  out  of  the 
state,  hia  capacity  at  the  time  of  executing  the  commission  must  be  proved.  lb. ;  Barelli 
V.  I^fUe,  4  A.  557. 

9.  Where  a  commission  to  any  associate  judge  of  the  city  court  of  New  Orleans  is 
executed  by  one  N,  Jackson,  and  there  is  no  associate  judge  of  that  name,  it  being  a 
clerical  error  for  O.  P.  Jackson,  and  the  record  is  not  corrected  by  certiorari,  the  error 
is  fataL     FoUain  v.  Lefevre,  3  B.  13. 

10.  A  commission  to  a  United  States  vice-consul  or  commissioner  named,  returned 
executed  under  his  signature  as  such,  is  admissible  on  proof  of  his  signature,  and  that  he 
was  reputed  and  acted  as  vice-consul  before  executing  the  commission.  Stiff  v.  Nugent, 
5  R.  217.     Supra,  IX.  (d),  No.  3. 

11.  The  governor's  certificate  under  the  great  seal  of  the  state  is  the  best  evidence  of 
the  capacity  of  a  judge  by  whom  a  commission  is  executed.  When  such  evidence  is 
not  produced  nor  its  absence  accounted  for,  his  capacity  cannot  be  proved  by  parol.  So, 
too,  the  capacity  and  signature  of  a  justice  cannot  be  proved  by  the  certificate  of  the  sec- 
retary of  state ;  the  governor's,  under  the  state  seal,  being  within  the  party's  reach 
should  be  produced.     Buford  v.  Johnson,  10  R  456;  Succession  of  Grant,  14  A.  795. 

12.  CommissionerB  for  the  other  states  or  territories  of  the  Union,  appointed  by  the 
governor  under  act  10  March,  1838,  No.  61 ;  act  9  March,  1855,  No.  50,  are  state 
offioen,  whoee  official  signatures  and  seal  are  judicially  recognized.  Dwight  v.  Splane, 
11  B.  487.     J^^fra,  II.  Na  3. 

13.  A  commisgion  to  F.  R.  Clyde,  returned  executed  hj  Robert «/.  Ctyde^  is  admissible 
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when  the  attorney,  who  took  it  out,  swears  that  the  commissioner  intended  was  Bobert 
J,  Clyde  whom  he  well  knows,  whose  name  was  misspelt,  and  who  is  the  only  person 
named  Clyde  in  the  town  where  the  commission  was  executed.  Frierson  v.  IrwiJit  4 
A.  277. 

1 4.  Where  the  governor's  certificate,  on  a  separate  paper  from  the  depositions  and 
dated  subsequently,  states  that  the  commissioner  ^^  is  a  duly  authorized  justice  of  the 
peace,"  etc.,  and  there  is  no  internal  evidence  that  the  justice's  certificate  was  ever  seen 
by  the  governor,  the  justice's  capacity  at  the  time  of  executing  the  commission  is  Dot 
sufficiently  proved.     BareUi  v.  Lytley  4  A.  557.     Suproy  III.  (f ). 

15.  A  commission  unduly  authenticated  may  be  withdrawn  by  leave  of  court,  and  sent 
back  to  be  authenticated  properly.     Calmes  v.  Stone,  7  A.  133. 

1 6.  Or  the  commissioamay  remain  on  the  files  and  a  new  certificate  be  obtained  authen- 
ticating the  commissioner's  capacity,  when  his  signature  is  not  questioned.  BarelU  v. 
Lyile,  8  A.  29. 

See  act  14  March,  1855,  §  1,  No.  158. 

(f )   Bule  to  Admit  Commmion  ;  OhjectioM  to  Interroyatories,  Anstcers,  or  Witnesses. 

1.  A  party,  who  has  filed  cross-interrogatories  under  his  adversary's  interropitories, 
cannot,  perhaps,  at  the  trial  object  that  the  latter  are  leading.  Sowers  v.  Flower^  2 
N.  S.  617. 

2.  Depositions  cannot  be  admitted  when  cross-interrogatories  are  not  answered,  nnlesa 
through  the  fault  of  the  person  objecting.     Baker  v.  Voorhies,  6  N.  S.  313;  KyUy. 

Van  Bibber,  7  A.  576  ;  Le  Baron  v.  Dupont,  11  A.  140. 

3.  It  is  no  ground  for  rejecting  the  whole  of  a  deposition,  that  part  of  it  is  hearsay 
Moore  v.  NickoUs,  5  L.  490. 

4.  An  objection,  that  interrogatories  are  leading,  must  be  made  before  the  com- 
mission is  forwarded.      Winn  v.  l*woyood,  9  L.  424. 

5.  A  party,  who  has  twice  before  the  commissioner  cross-examined  a  witness,  cannot 
at  the  trial  object  that  he  was  incompetent  because  black,  and  so  presumed  a  slave. 
Goldenhow  v.  Wright,  13  L.  373. 

6.  The  objection,  that  all  the  cross-interrogatories  were  not  answered,  will  be  too  late, 
afler  a  rule  to  show  cause  under  act  20  March,  1839,  §  17,  No.  53,  is  made  absolute; 
it  should  have  been  made  on  the  trial  of  the  rule.  Anderson  v.  Dinn^  17  L.  168; 
Nicholson  wDesobry,  14  A.  81. 

7.  Where  a  witness  answers  to  a  cross-interrogatory,  that  he  ^^  learned  the  facts 
stated  in  his  answers  in  chief  from  personal  knowledge,  having  been  acquainted  with 
A's  circumstances  ever  since  he  could  recollect,"  it  is  sufficient.  T\imer  v.  Laltom,  18 
L.  74. 

8.  As  a  general  rule,  the  deposition  of  a  witness  cannot  be  read  if  his  personal  attend- 
ance can  be  procured.     Hawkins  v.  Brotcn,  3  B.  310. 

9.  Though  a  commission  de  bene  esse  have  been  crossed  and  a  long  time  after  its  re- 
turn filed  and  there  be  no  objection  of  form,  the  opposite  party  may  still  insist  on  the 
witness's  personal  attendance,  if  it  can  be  procured.     lb. 

10.  The  return  ^*  not  found  "  on  a  subpoena  for  a  witness,  and  proof  that  he  resides 
out  of  the  state,  will  admit  the  commission.     KeUey  v.  Benedict,  5  R.  138. 

11.  Where  a  number  of  interrogatories  are  propounded  to  difi^erent  witnesses,  an  ex- 
ception  that  they  *^  contain  leading  questions,"  without  further  spedfication,  will  be  dis- 
regarded, as  too  general.     Follain  v.  Dupre,  11  R.  454. 

12.  Where  a  witness,  in  answering  the  last  interrogatory,  states  facts  which,  though 
not  called  for  by  it,  are  a  complete  answer  to  a  cross-interrogatory  he  neglects  to  answer, 
the  statement  will  be  presumed  intended  as  an  answer  to  the  latter,  and  the  evidence 
admitted.     Bunyht  v.  Splane,  11  R.  487. 

13.  A  party  who  appears  before  the  commissioner  and  cross-examines  a  witness,  who 
swears  he  is  disinterested,  cannot  object  that  the  witness  was  interested  and  the  com- 
mission not  executed  in  conformity  with  arts.  425-428  C.  P.  Succession  of  Seyond,  2 
A.  138. 

14.  No  notice  will  be  taken  on  appeal  of  reservations  of  all  legal  exceptions  to  testi- 
mony taken  out  of  court.     Curtis  v.  Woodman,  2  A.  309.    Supra,  V.  (c),  Nos.  23,  et  cL 

15.  Where  a  rule  under  stat.  1839,  §  17,  No.  53,  returnable  the  day  of  trial,  is  with- 
out opposition  made  absolute  that  day  but  before  the  trial,  the  testimony  cannot  be  ob- 
jected to  because  the  witness  was  able  to  attend.     Groves  v.  Sud^  2  A.  480. 
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16.  A  party  who,  without  crossing,  writes  at  the  foot  of,  interrogatories  submitted  to 
him,  ^  legal  objections  reserved,*'  may  afterwards  object  to  the  evidence  for  the  incom- 
petency of  the  witness  from  interest.     Mcllvaine  v.  Franklin^  2  A.  622. 

17.  Where  depositions  are  taken  in  the  presence  of  the  parties,  and  the  cross-inter- 
rogatories answered  as  far  as  those  in  interest  wish,  it  is  immaterial  that  others  irrele- 
vant to  the  issue  and  which  might  have  been  erased,  are  unanswered.  Sttccesnmi  of 
Frofiklin,  7  A.  395. 

16.  Objections  for  various  irregularities  in  answer  to  a  rule,  under  act  1839,  No.  «53, 
of  which  no  disposition  has  been  made,  may  be  urged  on  the  trial  of  the  cause,  when  the 
commission  is  offered.     Ferriber  v.  Lotting y  9  A.  169  ;  Hail  v.  Ackkuj  76.  219. 

19.  Where  an  interrogatory  seeks  to  establish  a  party's  admission  of  an  act,  the  cross- 
interrogatory  may  require  the  witness  to  disclose  what  the  party  at  the  same  time  stated 
as  his  inducement  to  the  act.  His  admissions  cannot  be  divided  against  him.  Taylor  v. 
Paiersan,  9  A.  251.     Supra,  XII.  (i). 

20.  A  public  officer,  e.  g.  the  register  of  the  land-office,  cannot  testify  to  the  contents 
of  documents  in  his  office  unless  he  annex  copies.  Certified  copies  are  better  evidence. 
WigginM  v.  Gui^,  12  A.  177. 

21.  The  witness  may  annex  to  his  answers  entries  in  books  and  his  explanations  of 
erasures,  etc.     lb. 

22.  A  deposition  can  no  more  be  rejected  for  imperfect  and  evasive  answers  to  cross- 
interrogatories,  though  the  witness's  credit  be  thereby  affected,  than  his  testimony  in  chief 
on  the  stand  could  be  stricken  out  for  similar  answers  on  cross-examination.  Luriy  v. 
Mary  many  12  A.  180 ;  Alcock  v.  McKain,  i&.  614. 

23.  A  party  who,  at  the  time  of  crossing  interrogatories,  though  he  make  no  reserva- 
tion or  objection  to  the  witness's  competency,  it  does  not  appear  knew  a  fact  affecting 
his  credibility,  may  show  it  afterwards.     McClure  v.  Kingy  13  A.  141. 

24.  Something  must  be  left  to  the  discretion  of  the  judge  a  quo  ;  if  he  think  a  perti- 
nent and  material  cross-interrogatory  unanswered,  he  should  exclude  the  deposition. 
The  only  remedy  of  the.  party  cross-examining  is  to  object  to  the  deposition ;  while  the 
party  taking  it  can  always  protect  himself  from  surprise  under  act  20  March,  1839,  §  17, 
No.  53.  Nicholson  v.  Desobryy  14  A.  81.  \^Tke  answer  in  this  case  did  not  respond  to 
the  cross-interrogatory y  and  was  not  entirely  covered  by  Lurty's  case,  supra.  No,  22.] 

25.  An  evasive  answer  to  an  impertinent  cross-interrogatory  is  insufficient  to  exclude 
a  deposition,     lb. 

26.  So  much  of  an  answer  as  is  not  responsive  to  the  interrogatory,  thus  proving  mat- 
ters on  which  the  other  party  has  had  no  opportunity  to  cross-examine,  will  be  rejected. 
Drawn  v.  Cherry,  14  A.  694. 

See  St^Oy  XVI.  (b),  2),  h.  No.  28  ;  4),  No.  18 ;  (d),  3),  No.  20 ;  XVm.  (d),  2), 
No.  16. 

(g)   Other  Matters, 

1.  Defendant  may  offer  depositions  of  a  witness,  of  whom  plaintiff  has  offered  other 
depositions  before.     Bay  on  v.  MoUere,  4  M.  622. 

2.  Either  party  may  use  a  commission  duly  executed  and  returned ;  and  a  refusal  to 
cross  it  does  not  waive  the  right.  Dunght  v.  Linton,  3  R.  57 ;  Godfrey  v.  Hall,  4  L. 
159.     Suproy  XVIII.  (d),  4)  ;  Infray  XXV.  (a),  No.  3. 

3.  It  is  no  objection  to  the  evidence,  that  a  previous  commission  to  examine  the  same 
witness  had  not  been  returned.     Lee  v.  LeCy  1  A.  318. 

4.  Where  objection  was  made  to  a  commission  as  not  duly  authenticated,  but,  no  de- 
cision being  made,  a  second  was  issued  to  the  same  witnesses  with  cross-interrogatories 
materially  different,  yet  never  returned  though  four  years  had  elapsed,  the  first  which 
had  meanwhile  been  withdrawn,  a  copy  being  left,  and  returned  duly  authenticated,  was 
admitted.     Ccdmes  v.  Dupiantiery  6  A.  221. 

5.  Where  a  party  having  offered  a  commission,  from  whose  incautious  interrogatories 
the  way  was  opened  to  proof  of  his  opponent's  declarations  in  his  own  favor,  offers,  a  new 
trial  being  granted,  another  commission  examining  the  same  witness  but  omitting  such 
intem^tmes,  his  opponent  cannot  offer  the  first  commission.  He  cannot  make  evidence 
for  himself.     Taylor  v.  Paterson,  9  A.  251. 

6.  Where  defendant,  who  has  excepted  to  the  suit,  in  crossing  interrogatories  reserves 
his  rights  protesting  that  no  valid  action  is  pending  against  him,  a  dismissal  of  the  suit 
on  his  exception  will  not  retroact  so  as  to  destroy  the  testimony  taken.    And  it  will  be 
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admissible  in  a  second  suit,  no  objection  being  made  that  it  was  not  taken  in  the  latter. 
Howard  v.  Copley^  10  A.  505. 

See  Criminal  Law,  (f ),  1),  Nos.  3,  4. 

XX.   Op  the  Proof  op  Foreign  Laws. 

1.  Parol  is  admissible  to  show  that  the  laws  of  another  state  give  interest  on  notes  o& 
which  none  is  expressed,  where  it  is  not  proved  that  a  statute  exists  on  the  subject ;  and 
a  judge  cannot  presume  that  a  law  granting  interest  must  be  a  statute.  Bog^  v.  Rt^ 
5  M.  673. 

2.  Foreign  laws  must  be  proved  as  facts.  In  the  absence  of  such  proof,  the  rights  of 
parties  who  claim,  and  the  effect  and  validity  of  instruments  executed,  under  the  biws  of 
another  state,  must  be  determined  by  our  own,  which  will  be  presumed  the  same.  1  N. 
S.  522,  528  ;  3  N.  S.  149 ;  4  N.  S.  419 ;  5  N.  S.  176,  254 ;  3  L.  358 ;  12  L.  465, 594 ; 
16  L.  557;  2  R.  1 ;  4  B.  140;  6  R.  29,  104;  9  R.  151,  293;  5  A.  63 ;  8  A.  124;  14 
A.  391,  821.  Pleading,  VIIL  (b),  1),  No.  17.  Sale,  IV.  (b),  2),  No.  12.  Bills 
AND  Notes,  XIV.  (b),  Nos.  10,  26.     Slaves,  I.  (b),  3),  No.  42. 

3.  A  book  purporting  to  contain  the  statutes  of  another  state  and  to  have  been  printed 
by  legislative  authority,  not  authenticated  according  to  act  of  congress  26  May,  1790,  is 
inadmissible  to  prove  a  statute  of  that  state.  But  its  printed  statutes  from  the  office  of 
the  secretary,  and  received  by  the  executive,  of  this  state,  from  the  executive  of  the 
other,  are  primd  facte  evidence  of  the  laws  it  contains.  Wakeman  v.  Mdrgtiondy  5  N. 
S.  270 ;  Phillips  v.  Murphy,  2  A.  654 ;  Hueetan  v.  Jones,  lb.  937.  [But  ad  14  March, 
1855,  §  5,  No.  158,  has  since  provided,  that  the  published  slahUes  <md  digests  of  other 
states  shcUl  be  received  in  the  courts  of  this  state  as  prima  facie  evidence  of  the  statute  laws 
of  the  states,  from  which  they  purport  to  emanate.'] 

4.  Parol  is  admissible  to  prove  that,  by  the  law  and  usages  of  a  place,  interest  runs 
on  an  open  account  from  the  time  due,  when  there  is  no  written  statute  on  the  subject 
It  is  the  best  evidence  the  nature  of  the  subject  will  admit  Wakeman  v.  Marquani,  5 
N.  S.  270 ;   Glasgow  v.  Stevenson,  6  N.  S.  570. 

5.  The  law  of  a  state,  where  it  is  proved  the  common  law  prevails,  may  be  shown  by 
parol.  It  is  only  when  the  evidence  shows  that  the  law  to  be  proved  is  a  statute,  that  a 
certified  copy  should  be  produced  as  the  best  evidence.  And  there  need  be  shown  to  be 
no  statute  on  a  particular  subject,  to  prove  it  by  paroL  2  L.  154 ;  4  L.  382 ;  17  L.594, 
513;  5  R.  163;  2  A.  654. 

6.  Parol  is  admissible  to  prove  the  laws  and  customs  of  another  state,  aa  to  the  cele- 
bration and  presumption  of  marriages.     Taylor  v.  Swett,  3  L.  36. 

7.  Where  answers  to  interrogatories  touching  the  law  of  another  state  show  that  there 
is  a  statute  on  the  subject,  it  must  be  produced  as  the  best  evidence.  Mixson  v.  Mason, 
12  L.  594.     Supra,  XVIII.  (d),  7),  No.  1. 

8.  A  statute  of  another  state,  authenticated  by  the  great  seal  and  certificate  of  the 
secretary  of  state,  is  admissible.  Lapice  v.  Smith,  13  L.  92 ;  Commercial  JBank  v.  Kingi 
3  R,  243. 

9.  In  the  absence  of  evidence,  the  laws  of  another  state  will  be  presumed  the  same  as 
our  own.  But  where  the  law  is  shown  to  be  the  same,  its  repeal  in  this  state  will  not 
authorize  the  presumption  of  its  repeal  in  the  other ;  it  must  be  proved  by  the  party  in- 
terested to  establish  it.     Ex  parte  Lafonta^  2  R.  495. 

10.  Under  act  of  congress  26  May,  1790,  a  legislative  act  of  another  state  must  be 
authenticated  under  the  seal  of  state.     Union  Bank  v.  Freeman,  3  R.  485. 

1 1.  A  copy  of  a  legislative  act  of  another  state,  certified  as  made  from  one  of  the  law 
records  of  the  state  in  the  court  of  appeals,  is  inadmissible.  A  copy  from  the  original  in 
the  state  archives  is  better.     lb, 

12.  Legislative  acts  of  another  state  or  extracts  from  its  executive  minutes,  attested 
by  the  secretary  whose  capacity  and  attestation,  as  in  due  form,  are  certified  under  the 
great  seal  by  the  governor,  are  sufficiently  proved.  PhUadelpkia  Bank  v.  Lambeth,  4 
R.  463. 

13.  A  witness,  introduced  to  prove  the  law  of  a  foreign  country,  must  be  first  asked 
whether  such  law  be  written  or  unwritten.  If  he  answer  that  it  is  unwritten,  his  tesd- 
mony  will  be  admissible ;  if  written,  an  authenticated  or  examined  copy  can  alone  be 
received.     IsabtUa  v.  Pecot^  2  A.  387. 

14.  A  duly  authenticated  copy  of  the  section  of  a  foreign  statute,  on  which  a  party 
relies,  is  sufficienL     If  the  opposite  party  believe  that  other  provisions  are  fa¥Qfable  to 
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bim,  he  must  produce  them.  If  surprisedi  the  court  will  on  a  proper  showing  grant 
time  ro  produce  the  entire  statute.     SidUvan  v.  WtUiams,  2  A.  876. 

15.  A  book  produced  by  the  Spanish  consul  resident  here,  who  proves  that,  furnished 
and  published  bj  his  government,  it  was  delivered  to  him  at  the  time  of  his  appointment 
with  the  archives  of  his  office,  and  that  Spanish  consuls  have  authority  by  usage  and  not 
by  statute  to  certify  the  laws  of  Spain,  is  admissible  to  prove  them  when  certified  by 
him.     Tofhr  v.  Satoltngo,  6  A.  154. 

]  6.  The  act  14  March,  1855,  §  5,  No.  158,  does  not  empower  our  courts  to  take  judicial 
notice  of  the  statutes  of  other  states.  Its  object  is  to  dispense  with  their  proof  by  written 
exemplification.  Where  they  are  not  noted  as  offered  or  there  is  no  agreement  relative 
thereto,  the  supreme  court  cannot  determine  what  those  laws  are  by  a  digest  thereof, 
bat  will  presume  them  the  same  as  our  own.     Anderson  v.  Folgevy  11  A.  269. 

17.  Where  the  secretary  of  state  certifies  that  ^'the  foregoing  is  a  true  copy  of  §§  1, 
2,  3,  4,  ch.  35,  of  an  act  to  revise  and  consolidate  the  general  statutes  of,  etc,"  it  cannot 
be  presumed  that  the  act  contained  any  other  sections  than  those  certified ;  and  the  copy, 
appearing  to  be  an  entire  act  taken  from  a  digest  of  the  general  statutes,  cannot  be  re- 
jected because  an  extract  and  not  the  entire  law,  but  will  be  received  as  prima  facie 
evidence  thereof.     Sueceseian  of  Grants  14  A.  795. 

See  Suprtij  II. 


XXL   Of  the  Authenticatiok  and  Proof  of  Records  ai7d  Judicial 

Writings. 

fa)  In  General. 

1.  Clerks  cannot  certify  anything  done  in  the  prosecution  of  a  suit,  otherwise  than  by 
a  copy  of  the  minutes  or  records,  unless  specially  authorized  by  law.  2  M.  245 ;  1  N. 
S.  522 ;  19  L.  524 ;  1  R.  1 ;  3  R.  33.     Injra,  XXIU.  (a)  ;  (g).  No.  12. 

2.  A  mutilated  record  is  inadmissible ;  where  a  party  relies  on  a  judgment  as  his  title, 
the  whole  proceedings  on  which  it  is  based  must  be  produced.  Dismukes  v.  Musgrove^ 
8  N.  S.  382 ;  Briggs  v.  GampbeU,  19  L.  526 ;  Broum  v.  King,  3  A.*594.  InfrOy  (b), 
Nos.  fi,  21,  26;  (c),  Nos.  9,  21 ;  XXII.  (c),  2),  Nos.  3,  6,  9. 

3.  The  copy  of  a  copy  of  a  judgment  is  inadmissible.     Lum  v.  KeUoy  3  L.  67. 

4.  The  record  itself  is  the  best  evidence  to  determine  who  were  parties  thereto.  WUr 
liam$  V.  £hur,  14  L.  523. 

5.  A  party,  afler  proving  the  existence  and  loss  of  a  record,  may,  if  there  be  no  writ- 
ten copy,  establish  its  contents  by  parol.     Childress  v.  AUin^  17  L.  37. 

6.  A  judgment  and  its  written  assignment  cannot  be  proved  by  parol,  but  must  them- 
selves be  produced.     LocJchart  v.  Jones,  9  R.  381. 

7.  Where  the  clerk's  certificate  shows  that  a  transcript,  offered  in  a  second  suit  be- 
tween the  same  parties  for  the  same  cause,  contains  all  the  documents,  proceedings,  and 
evidence  in  the  former  suit  excepting  a*  note  withdrawn,  which  from  an  examination  of 
the  record  appears  to  be  that  sued  on,  the  transcript  is  admissible.  Conway  v.  Mrtoin, 
1  A.391. 

8.  A  record  from  a  district  court  in  this  or  another  state,  containing  a  mandate  of  the 
sapreoae  court,  though  but  the  copy  of  a  copy,  is  legal  evidence  thereof.  Look  v.  Mays, 
6  A.  726.     Infra,  (c),  Nos.  30, 31. 

9.  When  there  is  a  well  grounded  belief  that  the  original  of  a  public  document  is 
withheld  by  design,  even  a  sworn  copy  is  inadmissible.     HaU  v.  AcHden^  9  A.  219. 

10.  But  in  an  action  for  a  malicious  prosecution,  a  copy  of  the  original  commitment 
while  in  the  hands  of  the  officer  to  whom  addressed,  and  sworn  by  him  to  be  correct, 
where  the  magistrate  issuing  it  has  removed  from  the  parish  and  the  constable  and  jailer 
proye  that  the  original  is  no  longer  in  their  possession,  is  admissible  to  show  that  plaintiff" 
was  arrested  under  a  warrant  issued,  as  recited  in  it,  on  defendant's  affidavit.     iL 

See  Supra,  UI.  (d),  No.  1 ;  IX.  (a)  ;  XV.  ( j). 

(b)  Records  and  Judicial  Writings  in  this  State. 

1.  An  authenticated  copy  by  a  parish  judge  of  an  execution  sale  under  act  1807,  §  26, 
No.  1,  is  inadmissible.     Collins  v.  Nichols,  2  M.  129. 

2.  A  petition  to  a  Spanish  governor  for  land,  with  his  signature  accgrding  it,  is  a 
record  in  this  state  and  proves  itself  without  any  seal  or  proof  of  the  signature.  Hayes 
V.  Berwick,  2  M.  139. 

73 


578  EVIDENCE,  XXL  (b). 

8.  A  ceiiifled  copy  of  a  sheriff's  deed  of  sale  is  legal  evidenoe,  and  the  advene  partj 
cannot  object  that  he  holds  the  ori^nal  which  differs  from  it  Peyt4mn  y.  Hopkins^  5 
M.  489.     Infra,  XXII.  (c),  2)  ;  XXIV.  (b),  No.  4. 

4.  Where  the  record  produced  shows  a  judgment  not  signed,  a  second  copy  of  the 
judgment  signed  is  admissible  to  correct  the  error.  DangerfiM  v.  I%njuion,  8  N.  S.  237. 
Infra,  (c),  No.  27. 

5.  A  state  record  is  admissible  on  the  clerk's  certificate  alone ;  the  judge's  is  anneoes* 
sarj.     Peck  v.  GaU,  8  L.  324. 

6.  Certified  extracts  from  the  inventory  of  an  estate,  or  the  proceB^verbal  of  sales,  sre 
admissible  without  copies  of  all  the  originals.  Fletcher  v,  CaveHer,  4  L.  272 ;  Perkm 
V.  Diekeony  1  R.  418 ;  infra,  No.  21. 

7.  The  parish  judge's  books  and  records  are  the  proper  evidence  of  a  custom  as  to 
the  continuation  of  the  community  after  the  death  of  a  partner  until  an  inventory  be 
made,  by  showing  what  has  been  done  in  other  successions;  parol  is  inadmissible. 
Brouseard  y.  Bernard,  7  L.  216. 

8.  A  certified  copy  of  a  copy  of  a  judicial  record  under  the  Spanish  government  is 
admissible,  such  appearing  to  be  the  Spanish  usage  in  the  administration  of  estates  with 
property  in  different  jurisdictions.      Vtdal  v.  Buplaniier,  9  L.  527. 

9.  The  appointment  and  capacity  of  a  curator  must  be  proved  by  the  certificate  of  the 
probate  clerk,  if  there  be  one ;  that  of  the  probate  judge  is  insufficient.  Reyncldz  t. 
Mahle,  12  L.  424. 

10.  The  copy  of  a  sheriff's  sale  from  his  books  under  act  1805,  §  10,  No.  25,  or  the 
books  themselves,  are  admissible  to  prove  the  sale.  Stat.  25  March,  1828,  §  11,  No.  83. 
They  cannot  be  excluded  because  the  original,  presumed  to  be  in  the  vendee's  hands,  ia 
higher  evidence.     BaiUy  v.  Percy,  14  L.  14.     Infra,  XXII.  (c),  2),  No.  10. 

1 1.  No  proof  will  be  required  of  the  signatures  to  a  bail  bond,  taken  and  attested 
officially  by  a  justice  of  the  peace.     State  v.  Boisseau,  1  B.  888. 

1 2.  The  proces-verbal  of  a  succession  sale,  signed  by  a  parish  judge  alone  and  reciting 
that  it  was  made  under  a  decree  and  the  advice  oi  a  family-meeting,  is  insufficient  to 
establish  the  decree.     Beard  v.  Morancy,  3  R.  119. 

13.  The  testimony  of  a  probate  judge  that  be  had  seen  a  will  in  his  office,  but  had 
searched  for  it  in  vain,  cannot  authorize  parol  evidence  of  its  contents  and  probate, 
where  the  minutes  are  not  produced,  nor  their  absence  accounted  for.  Such  evidence, 
though  admitted  without  objection,  is  insufficient  to  establish  the  will.  Da$h  v.  Doietm, 
6  R.  11. 

14.  The  declaration  of  an  applicant  for  a  mandamtu  to  erase  mortgages  on  property, 
sold  by  probate  decree,  is  not  the  best  evidence  of  the  sale ;  the  proces-verbal  and  adjudi- 
cation should  be  produced.     French  v.  Prieur,  6  R.  299. 

15.  As  in  all  cases  a  judgment  must  be  given  and  signed,  one  is  presumed  to  ezi^t 
until  the  contrary  be  shown,  and  cannot  be  proved  by  an  extract  certified  by  the  clerk 
from  the  minutes,  though  signed  by  the  judge.     Chappin  r.  Michel,  1 1  R.  283. 

1 6.  Extracts  from  the  minutes  would  be  admissible  to  prove  a  judgment  rendered  in 
1814,  when  the  courts  were  somewhat  more  indifferent  as  to  forms  than  at  present,  oo 
proof  that  none  could  be  found  in  the  record,  and  that  no  other  than  that  on  the  minutes 
appeared  to  have  ever  existed,  or  that  it  had  been  lost     lb. 

17.  Copies  of  judgments  of  the  supreme  court,  certified  by  the  clerk,  are  sufficiency 
proved,     ift. ;  supra.  No.  5 ;  infra.  No.  25. 

18.  The  appointment  of  a  succession  curator,  unless  the  record  thereof  be  ^wn  to 
be  lost,  cannot  be  proved  by  parol.     Rouly  v.  Berard,  11  R.  478. 

19.  Where  the  names  of  the  signers  of  a  twelve  months^  bond  do  not  appear  in  its 
body,  nor  in  the  sheriff's  return,  and  he  does  not  attest  that  it  was  signed  before  him  or 
in  the  presence  of  witnesses,  the  obligee,  to  recover  against  the  surety,  must  prove  the 
latter's  signature.     Coons  v.  Graham,  12  R.  206. 

20.  Afler  the  lapse  of  twenty  years  a  probate  sale  will  not  be  annulled  because  the 
record  shows  no  appointment  of  an  attorney  to  the  absent  heirs  nor  citation,  before  the 
decree,  of  any  one  representing  them.  In  our  remote  parishes,  judicial  records  have 
been  carelessly  kept ;  many  lost,  and  those  which  remain  are  ofken  incomplete ;  and  if 
titles,  acquired  under  judicial  sales  within  the  last  forty  years,  were  to  be  tested  by 
the  records  existing  at  any  subsequent  period,  time,  instead  of  healing  their  defects, 
would  gradually  weaken  and  destroy  them.  Gibson  v.  Foster,  2  A.  508 ;  Fonienot  v. 
Husband,  lb.' ISO.  Supra,  III.  (d),  Na  8 ;  Infra,  XXII.  (b),  No.  15.  PAUEinr,  VL 
No.  11, 
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21.  In  mortuary  and  insolyent  proceedings  which  are  frequently  voluminous,  and  in 
which  all  incidental  contesits  are  cumulated,  the  production  of  the  entire  record  has  never 
been  required  in  practice,  and  there  is  no  reason  why  it  should  be.  Succession  of  Staf" 
ford,  2  A.  886 ;  Price  v.  Emerson,  14  A.  141.    Supra,  (a),  No.  2. 

22.  So  where,  in  a  suit  to  settle  a  partnership,  an  incidental  contest  cumulated  with 
the  main  action,  yet  independent  of  it,  arises  as  to  payment  of  a  note  to  a  receiver,  an 
extract  of  all  the  proceedings  relative  thereto  is  admissible,  though  objected  to  as  but 
an  incomplete  transcript,  when  the  production  of  the  whole  appears  unnecessary  and 
would  cause  heavy  expense.  So,  too,  a  purchaser  at  a  bankrupt  sale  need  not,  to  prove 
title,  produce  all  the  bankrupt  proceedings.     lb.    Infra,  XXlI.  (c),  2),  No.  9. 

23.  A  judgment  of  interdiction,  executed  nearly  thirty  years  before  in  the  presence 
of  the  party  interested,  his  wife  and  relations,  without  oppositicm,  and  under  which  prop- 
erty has  been  purchased  by  third  persons  in  good  faith,  will  not  be  annulled  because  no 
record  evidence  of  his  citation  or  appearance  is  to  be  found  in  the  office  where  it  should 
have  been  preserved.     GenJiiU  v.  FoUiy,  3  A.  146.    Infra,  XXII.  (c),  2),  No.  27. 

24.  From  the  notorious  carelessness  in  preserving  public  records  in  the  country  parishes, 
the  absence  of  such  record  evidence,  when  applied  to  ancient  proceedings,  raises  but  a 
remote  presumption  and  one  subordinate  to  the  violent  legal  presumption  that  the  judge 
did  his  duty.     lb, 

25.  A  copy  of  a  record,  certified  by  a  deputy  derk  under  the  seal  of  court,  is  suf- 
ficiently attested.  The  deputy  is  an  officer  known  to  the  law.  C.  P.  782 ;  Downes  v. 
Tarldngtan,  3  A.  247.     Clekks  of  Coubt,  III.  No.  6. 

26.  Judgments  of  the  state  courts  are  evidence,  though  the  whole  record  be  not  in^ 
troduced.    Judson  v.  Connolly,  6  A.  400. 

27.  Plaintifif  suing  on  a  curator's  bond  alleged  to  have  been  lost,  but  the  existence  of 
which  defendant  denied,  offered  a  transcript  of  the  probate  proceedings,  containing  a 
copy  of  the  bond,  which  was  received  without  objection.  Held;  that,  as  by  plaintitfiT's 
own  showing  the  bond  was  lost  and  not  on  file  at  the  date  of  the  certificate,  the  copy  was 
not  authenticated,  and  he  had  not  made  the  proof  required  for  lost  instruments*  Anders 
son  V.  Cox,  6  A.  9. 

28.  A  clerk's  certificate  under  his  signature  and  official  seal  is  full  evidence  of  his  ap- 
pointment of  an  administrator  of  a  succession.     Davie  v.  Stevens,  10  A.  496. 

29.  Plaintiff  in  a  petitory  action,  compelled  to  prove  a  syndic's  sale,  may,  afler  show- 
ing that  the  insolvent  proceedings  are  all  lost  but  the  schedules  and  entries  on  the  min- 
utes, offer  them  and  certified  copies  of  other  portions,  used  as  evidence  in  other  courts, 
with  a  certified  copy  of  the  fee-docket,  showing  that  such  papers  were  filed  and  certain 
orders  made  in  the  proceedings.     Boykin  v.  Wright,  11  A.  531. 

30.  Art  776  C  P.  requires  the  clerk  to  keep  a  docket  containing  certain  particulars ; 
the  fact  that  it  is  need  as  a  fee-docket  cannot  lessen  its  authenticity.     lb, 

31.  In  such  case,  an  order  on  the  minutes  recognizing  plaintiff  as  the  purchaser,  and 
the  auctioneer's  proees-verbal  referring  to  an  order  of  sale,  and  a  sale  from  the  syndic  with 
the  testimony  of  witnesses  and  other  portions  of  the  record,  will  sufficiently  prove  an 
order  of  sale  regularly  made ;  particularly  when  defendant  does  not  claim  under  the  in- 
solvent,    lb, 

32.  The  copy  of  any  sale  or  deed  by  a  sheriff,  certified  by  the  clerk;  has  the  same  forcer 
as  the  certified  copy  of  an  authentic  act,  and  is  admissible  without  accounting  for  the  > 
original.     Act  25  March,  1828,  §  11,  No.  83 ;  Massey  v.  HacheU,  12  A.  54. 

33.  An  indorsement  on  a  bond,  taken  officially  by  a  sheriff  and  offered  without  ob- 
jection, must,  as  part  thereof,  be  considered  proved.  BeU  v.  Keefe,  12  A.  340.  Lifroj 
XXV.  (b),  1),  No.  12. 

34.  It  is  not  necessary  to  introduce  /dl  the  mortuaria  of  a  succession  to  prove  a  fact 
or  date  which  may  be  shown  by  a  particular  document  Such  a  practice,  creating  un- 
neceessjcj  costs  and  confusing  the  issue,  is  abusive  and  will  not  be  sanctioned.  SueceS" 
sion  of  Broom,  14  A  67. 

35.  A  commission  to  sell  succession  property,  issued  by  a  deputy  clerk,  cannot  supply 
an  order  of  sale,  whose  existence  will  not  be  inferred  from  a  recital  in  the  commission 
that  it  is  '^  in  pursuance  of  an  order  of  court"     Robert  v.  Brown,  14  A.  597. 

36.  Where  such  recital  is  the  only  evidence  of  an  order  to  sell  immovables,  an  action 
for  which  is  brought  five  years  afler  the  sale  ;  and  though  it  appear  that  the  record  is 
tattered  and  torn,  and  that  petitions  were  filed  to  homologate  the  proceedings  of  a  family- 
meeting  advising  the  sale,  and  to  sell  the  movables  (which  was  ordered) ;  yet  it  is  also 
sh  wn,  that  the  proceedings  were  recorded ;  that  a  witness,  prepared  to  bid  a  higher 
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price  than  that  given,  absented  himself  because  informed  there  was  no  order  of  sale,  or 
some  other  irregularity ;  and  the  clerk's  fee-docket  has  no  charge  for  such  order,  though 
it  was  his  habit  and  interest  to  make  the  entry ;  the  existence  of  a  lost  order  will  not  be 
presumed.     lb. 

(c)  Records  and  Judicial  Writings  from  the  Other  States. 

1.  A  copy  of  a  record  of  a  court  of  chancery,  certified  by  the  clerk,  with  a  certificate 
from  the  chancellor,  is  in  due  form.     Scott  v.  BUmehard^  8  N.  S.  306. 

2.  The  certificate  of  a  record  should  contain  intrinsic  evidence  of  the  official  capacity 
of  the  person  who  certifies.     KirkUmd  v.  Smithy  2  N.  S.  497 ;  infra^  No.  20. 

8.  A  clerk's  certificate  that  a  transcript  is  a  true  and  complete  transcript,  followed  by 
the  judge's,  that  the  clerk  was  at  the  date  of  his  certificate  the  derk  of  court,  and  that 
it  is  in  due  form,  is  sufilcient   Plecuants  v.  Botts,  5  N.  S.  129. 

4.  The  probate  of  a  will  is  a  judicial  proceeding,  to  be  authenticated  under  act  of  con- 
gress 26  May,  1790.     5  N.  S.  519  ;  6  N.  S.  622 ;  3  B.  33. 

5.  A  mutilated  record  is  inadmissible ;  but  the  objection  cannot  be  raised  by  a  paitj 
at  whose  instance  a  document  necessary  to  complete  it  is  rejected.  Dismukes  v.  Mm- 
gravsf  8  N.  S.  382. 

6.  One,  who  certifies  a  record  as  judge  of  a  court,  need  not  state  he  is  sole  judge.  Id. 
2  L.  338. 

7.  It  is  no  objection  to  a  record,  that  it  is  composed  of  different  parts  of  the  proceed- 
ings, made  up  and  certified  at  different  times ;  provided  the  clerk  certify,  thai  it  omtaiiifl 
a  full  copy  of  all  the  proceedings,  acoording  to  the  act  of  congress.    M. 

8.  Where  the  reconis  of  two  suits  sewed  together  are  duly  certified  by  the  deik  on 
two  successive  days,  and  at  the  end  of  the  second  record  the  judge  certifies  that  ^A, 
whose  certificates,  etc.,  accompany  this  record,  was  on  those  days  derk,"  etc.,  both 
records  are  admissible.     West  v.  Mc  Connelly  5  L.  427. 

9.  A  copy  of  a  judgment  is  admissible,  but  it  is  only  part  of  the  record,  the  whole  of 
which  must  be  produced  to  ascertain  how  far  the  judgment  may  be  oondusive.  Tail  v. 
De  Ende,  18  L.  33.     Supra,  (a).  No.  2. 

10.  The  record  of  a  court,  none  of  whose  judges  has  the  title  of  presiding  judge  or 
chaiiman,  if  certified  by  all,  is  admissible.     Jordan  v.  Black,  1  B.  575. 

11.  A  derk's  certificate  that  the  transcript  *'is  a  true  copy  from  the  original  in  my 
office,  as  proven  in  open  court,  at,  etc.,  and  ordered  by  the  court  to  be  recorded,"  does 
not  authorize  the  admission  of  a  will  to  probate  and  execution  in  this  state.  JShtecetsion 
of  Bowlesy  3  R.  33. 

12.  Such  certificate  does  not  show  how  the  will  was  proved,  nor  what  was  the  order 
of  the  court  Duly  certified  copies  of  the  order  as  to  the  proof  and  recording  of  the  will 
should  have  accompanied  the  transcript     lb. 

13.  The  capacity  of  a  derk,  who  styles  himself  such  in  the  body  of  the  certificate,  who 
signs  it  as  sudi  under  the  seal  of  court,  and  is  so  certified  to  be  by  the  presiding  magisr 
trate,  is  suffidently  proved.    Van  Wych  v.  HiUs,  4  R.  140. 

14.  An  omission  to  state  in  the  certificates  of  a  will  and  the  probate  thereof,  that  the 
judge  who  certifies  is  the  presiding  judge,  is  immaterial  where  it  is  well  known  that  the 
probate  courts  of  the  state  have  but  a  single  judge.  Act  of  congress  26  May,  1790; 
Jones  V.  Hunter,  6  R.  235. 

15.  The  state  courts  are  not  bound  to  know  the  clerks  of  the  federal  courts  in  other 
states  ;  nor  will  their  official  acts  have  more  weight  than  those  of  the  clerks  of  the  state 
courts  of  such  states.     United  States  v.  I/.  S.Bank,  11  R.  418. 

16.  So  a  record  from  a  United  States  circuit  opurt  in  another  state,  authenticated  sim- 
ply by  the  clerk's  certificate,  is  inadmissible.     lb. 

17.  Where  a  transcript  begins  as  follows :  ^^  Pleas  before  the  Hon.  A,  Judge  of  the 
First  Judicial  District  of  the  State  of  M,  at  a  Circuit  Court,  etc,  in  and  for  C  county," 
&C. ;  and  the  clerk,  in  his  certificate,  describes  himself  as  clerk  of  the  drcuit  court  for 
the  county  of  C ;  and  the  judge,  in  his  beginning  ^  State  of  M,  C  county,*'  styles  him- 
self judge  of  the  first  judidal  district  of  said  state ;  an  objection  that  the  latter*s  certificate 
does  not  show  that  the  county  of  C  was  within  his  drcuit,  will  be  disregarded.  Newman 
V.  Goza,  2  A.  642. 

18.  The  judge's  certificate,  wafered  to  the  transcript  at  the  foot  of  the  derk*s, 
though  there  was  room  enough  to  write  it  on  the  same  sheet  with  the  tatter's,  is  suffi- 
cient    lb. 
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19.  The  contrary  not  being  suggested,  the  judge,  it  will  be  presumed,  did  his  duty  and 
affixed  his  certificate  himself.     lb.     Supra,  III.  (d),  No.  2. 

20.  When  a  reference  to  the  record  itself  in  connection  with  the  judge's  certificate 
shows,  that  he  was  the  judge  of  the  court,  it  is  sufiicient.  He  need  not  repeat  in  his  cer- 
tificate, what  his  very  act  implies.     liL  2  A.  646.     [Ejrkland's  cctse,  supra.  No,  2,  over- 

21.  An  objection  to  the  record  of  a  judicial  partition  properly  authenticated,  as  not  a 
complete  transcript,  or  because  the  partition  is  of  no  efiect,  not  having  been  homologated, 
goes  to  its  efiect  only.     Mcintosh  v.  Smith,  2  A.  756.    But  qtuere, 

22.  Where  the  record,  certified  as  complete  with  the  exception  of  two  executions  not 
returned,  shows  that  two  other  executions  subsequently  issued,  it  will  be  presumed  that 
the  last  two,  though  the  first  two  were  not  returned,  issued  legally,  and  the  record  will 
be  received.     Bank  of  Ala.  v.  Livingston,  2  A.  915. 

23.  An  administrator's  bond,  received  in  the  judicial  proceedings  of  the  administration 
of  an  estate,  is  admissible  as  part  of  the  transcript  of  such  proceedings.  Pickett  v.  Bates, 
3  A.  627. 

24.  Though  a  transcript  show  that  a  Jl.  fa.  was  issued,  the  existence  of  a  judgment 
will  not  be  thence  inferred.    3.    Infra,  XXII.  (c),  2),  No.  5. 

25.  A  citizen  of  this  state,  to  emancipate  his  slave,  went  to  Missouri,  in  accordance 
with  whose  laws,  before  a  circuit  court  of  the  county  where  he  was  temporarily  resid- 
ing, he  acknowledged  an  act  of  emancipation,  and  a  copy  thereof,  attested  by  the  clerk 
under  the  seal  of  court,  was  delivered  to  the  slave.  Held,  that  such  copy  was  properly 
certified  under  act  of  congress  26  May,  1790,  by  the  clerk's  attestation  under  the  seal  of 
court,  and  the  judge's  certificate  that  the  attestation  was  in  due  form.    Virginia  v.  Himely 

10  A.  185. 

26.  The  judge's  certificate  which,  after  that  of  the  clerk,  states,  *^  that  full  faith  and 
credit  are  due  his  acts  as  such  clerk,"  is  insufficient  under  act  of  congress  26  May,  1790, 
which  requires  the  judge  to  certify  ^^that  the  clerk's  attestation  is  in  due  form."  FitZ" 
Patrick  V.  WHUams,  10  A.  517. 

27.  A  later  transcript  is  admissible  to  supply  omissions  by  mistake  of  copies  of  writs, 
returns,  etc,  in  the  first.   Such  clerical  errors  may  always  be  corrected.   Davis  v.  DugaSy 

11  A.  118.    Supra,  (b).  No.  4. 

28.  Where  the  clerk's  certificate  states  the  transcript  to  be  a  true  copy  of  the  record, 
as  fully  as  the  same  remains  of  record  in  his  office,  and  shows  nothing  ever  of  record 
to  be  missing,  and  nothing  seems  wanting,  the  transcript  is  admissible.  West  Feliciana 
Co.  V.  Huyn^an,  12  A.  736. 

29.  It  is  no  objection  in  such  case,  that  the  certificate  covers  a  final  decree,  while  its 
reaaons  are  not  found  in  the  transcript.  The  reasons  are  no  part  of  the  judgment  and 
eannot  affect  it,  while  nothing  indicates  they  were  ever  part  of  the  record.  Ih.  Judo- 
KEHT,  II.  No.  15. 

30.  Any  paper  made  part  of  the  record,  though  in  reality  a  copy,  becomes  an  original 
for  the  purpose  of  a  transcript  which  should  embody  a  truthful  history  of  the  cause,  as 
it  appears  of  record.     lb. 

31.  So,  it  is  no  objection  to  the  copy  of  a  record  from  an  inferior  court,  that  the  clerk 
certifies  a  decree  therein  as  seiit  down  from  a  superior  court.  The  objection  that  it  is 
a  copy  of  a  copy  might  be  as  well  urged  against  any  authentic  copy  of  a  public  act  or 
record,  offered  by  either  party  at  the  trial,     lb.     Supra,  (a),  No.  8. 

32.  Authentication  under  the  act  of  congress  is  not  exclusive  of  other  modes  of  proof. 
The  copy  of  a  commitment  which,  after  comparing  it  with  the  original  in  his  custody, 
the  witness  swears  is  correct  and  annexes  to  his  deposition,  proves  the  original.  Landry 
V.  Klopman,  13  A.  345. 

3d.  Where  the  judge's  certificate  recites,  that  he  is  *'  one  of  the  judges  of  the  court  of 
common  pleas  for,  etc.,  said  judges  being  equal  in  authority  and  each  authorized  to  sign 
such  certificate,"  it  is  no  objection  that  it  does  not  show  he  was  sole  or  presiding  judge, 
or  chief  justice.     Orman  v.  Neville,  14  A.  392. 

See  Executory  Pbocess,  V.  Nos.  4,  5,  6.  Judgment,  XIII. 

(d)  Foreign  States. 

1.  Under  act  28  February,  1837,  No.  38,  the  certificate  of  an  American  consul  or 
commercial   agent  in  any  foreign  country  is  legal  evidence  of  the  attributes,  official 
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station,  and  authority  of  any  civil  officer  in  such  country,  under  its  laws.  Swxenim 
of  Wedderbumy  1  B.  263 ;  Succesnan  of  Farmer^  lb,  270 ;  Suecesnon  of  Hindey  Ih. 
271. 

2.  Parol  is  admissible  to  prove, that  by  the  laws  of  Spain  a  copy  of  a  jndicial  pro- 
ceeding, certified  by  a  notary  public  of  the  Gabildo  under  his  signature  and  paraph,  his 
capacity  being  attested  by  three  other  notaries  certifying  his  acts  as  entitled  to  foil 
fiiith  and  credit,  would  be  admissible  in  any  Spanish  tribunal.  Afler  sach  evidence, 
proof  of  the  capacity  and  signatures  of  the  notaries  will  authenticate  the  copies.  Bot- 
ine  V.  BonnabeU  5  R.  163. 

3.  Since  act  1837,  parol  proof  of  the  capacity  of  foreign  civil  officers  is  inadmissible; 
but  proof  under  the  great  seal  of  the  nation  is  still  good.  The  capacity  and  signatures 
of  notaries  to  copies  made  out  before  the  act  may  still  be  proved  by  paroL  Jb.  Infra, 
XXVII.  No.  2. 

4.  It  is  only  the  attributes  and  official  station  of  foreign  dvil  officers  which  are,  under 
the  act,  to  be  proved  by  the  certificate.     lb.    Infra^  XXVII.  No.  14. 

XXII.   Op  the  Admissibility  and  Effect  of  Records  and  Judicial 

Writings. 

(a)  In  General, 

1.  No  third  person  can  disturb  a  judgment,  unless  he  show  it  collusive  to  defnnd 
others.  Meeker  v.  WiUianuony  8  M.  371.  Infra,  XXIV.  (a).  No.  4.  Minors,  UL 
(g),  6),  No.  8. 

2.  A  judgment  in  an  attachment  suit  cures  all  previous  irregularities  as  to  all  parties 
with  no  complete  and  vested  rights  in  the  subject-matter,  when  the  judgment  was  ren- 
dered.    Cox  V.  White,  2  L.  424.    Attachment,  VL  (e),  No.  4 ;  IX.  (b),  No.  15. 

3.  The  admission  of  a  record  does  not  introduce  the  testtnwny  on  which  the  judgment 
was  rendered.  Baptute  v.  Soulie,  13  L.  270  ;  Floranee  v,  Baehemin,  3  A.  174.  Appeal, 
IX.  (g),  3),  No.  4. 

4.  The  record  and  judgment  in  a  suit  between  otlier  persons  and  plaintiff  are  adnussi- 
ble  only  to  show  that  such  judgment  was  rendered ;  but  the  parol  evidence  on  which  it 
was  obtained  cannot,  because  part  of  the  record,  be  received.  If  it  be  admissible  in  a 
particular  case,  it  is  so,  per  te,  on  grounds  independent  Oi  the  record  to  which  it  is 
attached.  BaptitU  v.  SouUe,  13  L.  270  ;  Mrwin  v.  Bank  of  Kentucky,  5  A«  6.  Supra, 
XII.  (j),4),  No.  11. 

5.  The  truth  of  a  judgment  rendered  between  proper  parties  by  a  competent  ccnirt 
cannot  be  collaterally  questioned.     Bryan  v.  Atchieon,  2  A.  462. 

6.  In  attachment  suits,  as  in  others,  all  irregularities  before  judgment,  except  an  estire 
want  of  dtation,  must  be  corrected  by  appeal  or  some  direct  proceeding  before  the  eame 
court ;  their  validity  cannot  be  questioned  collaterally.  Gibson  v.  Foster,  2  A.  503  ; 
Bank  of  Augusta  v.  Jaudon,  9  A.  8 ;  Oooihnan  v.  Alien,  11  A.  246 ;  WiHiams  v.  dark, 
lb.  761. 

7.  Judicial  proceedings  of  a  competent  court  will  not  be  null  for  defects  of  form,  except 
in  cases  expressly  provided  for  or  within  legal  intendment  of  C.  C.  12,  as  fixed  by  the 
jurisprudence  from  which  that  article  is  taken.  Gibson  v.  Foster,  2  A.  503.  Dona- 
tions, VI.  (a),  1),  No.  15. 

8.  A  judgment,  confessed  by  a  father  in  favor  of  his  children,  is  not  evidence  againsi 
third  persons.     C.  C.  2260  ;  Floranee  v.  Baehemin,  3  A.  174. 

9.  Proceedings  to  effect  a  partition  are  not  evidence  against  a  married  woman,  absent 
and  no  party  to  them.     Fuselier  v.  Fuselier,  5  A.  132. 

10.  In  a  contest  between  two  attaching  creditors,  where  judgment  for  one  on  affidavit 
made  and  bond  signed  by  an  agent  is  offered  against  the  other,  the  latter  cannot  oollat> 
erally  question  the  agency.     Bank  of  Augusta  v.  Jaueton,  9  A.  8. 

11.  The  record  of  a  suit,  in  which  property  has  been  sold  by  decree,  is  admissible  for 
the  purchaser  against  third  persons  though  no  parties  to  such  suit.  The  change  of 
ownership  thereby  effected  is  a  &ct  admissible  in  the  same  manner  as  a  transfer  by  pri- 
vate sale.     Snapp  v.  Porterfield,  14  A.  405.     Supra,  X.  (d),  No.  19. 

12.  An  attachment  suit,  in  which  the  property  has  been  released  on  defendant's  bond, 
is  not  admissible  against  a  third  person  no  party  thereto,  who  intervenes  claiming  the 
property  again  attached  as  defendant's  in  another  suit.     lb. 

See  JuDGMBNT,  X.  No.  9.    Begibtbt,  II.  (a).    Shebiff,  II.  (b),  2),  b,  Na  8. 
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(b)  Probate  Decrees  ;  and  Appointment  of  Curators,  Tutors,  etc* 

1.  The  probate  of  a  will  and  the  order  for  its  execution  are  but  preliminary  proceed- 
ingH  neoessarj  to  the  administration  of  the  estate,  and  not  a  judgment  binding  those  not 
parties  thereta  10  M.  1;  IIL.  389,  390;  17  L.  4;  1  R.  115;  10  E.  193;  2  A.  724; 
4  A.  570. 

2.  A  judgment  probating  a  will  and  ordering  its  execution,  regular  on  its  face,  is 
pnm4  facie  binding  on  all  persons ;  thQ  sufficiency  of  the  eviden9e,  on  which  it  has 
been  probated,  cannot  be  collaterally  questioned ;  and  it  has  uftil  reversed  on  appeal 
the  same  effect,  if  the  evidence  be  incomplete,  as  if  it  were  complete.  Clark  v.  Barham, 
4  N.  S.  411 ;  Donaldson  v.  Winter,  8  N.  S.  178  ;  Groves  v.  Nutt,  13  A.  117.  Suproj 
UL  (d).  No.  8.    Donations,  VI.  (e),  2),  No.  13. 

3.  Letters  of  curatorship  to  an  absentee's  succession,  without  citation  by  advertise- 
ment, may  be  annulled  by  any  one  interested.     EUdns  v.  Canfield,  5  N.  S.  506. 

4.  The  correctness  or  regularity  of  a  judgment  of  a  competent  court,  appointing  a 
tutor,  curator,  or  administrator,  or  an  executor  dative  or  testamentary  under  a  will 
admitted  to  probate  and  made  executory,  cannot  be  reviewed  or  collaterally  questioned 
either  by  the  probate  or  any  other  court  Such  appointment  is  full  proof  of  the  party's 
capacity  and  has  effect  even  against  third  persons,  until  set  aside  by  appeal  or  action  of 
naUity.  So  where  a  foreign  executor  is  authorized  to  act  here,  an  objection  that  he 
shooid  first  have  given  bond  and  security  cannot  be  made  collaterally ;  the  presumption 
is,  that  the  legal  formalities  have  been  fulfilled.  6  N.  S.  461 ;  2  L.  250  ;  10  L.  532 ; 
11  L.  108 ;  14  L.  332 ;  18  L.  551 ;  1  R.  258;  3  R.  303 ;  4  R.  201 ;  5  R.  500;  9  R. 
189 ;  2  A.  538 ;  8  A.  55 ;  10  A.  496 ;  11  A.  113  ;  12  A.  168  ;  14  A.  56,  623.  Cor- 
porations, Vin.  (b),  No.  16.    Minors,  L'(b),  No.  46. 

5.  While  a  probate  decree  making  a  will  executory  is  un^^versed,  no  other  court  can 
declare  the  will  void,  prevent  its  execution,  or  collaterally  question  such  decree.  Lewis 
V.  Lewi9,  5  L.  387 ;  liichols  v.  Grice,  6  A.  446. 

6.  A  probate  decree  recognizing  an  heir,  and  proof  of  his  heirship  by  several  wit- 
nesses well  acquainted  with  his  fiuoiily,  authorize  him  to  sue  as  heir.  Addison  v.  N,  0. 
Savings  Bank,  15  L.  527. 

7.  A  probate  decree,  recognizing  heirs,  is  primd  facie  evidence  of  heirship,  though 
other  heirs  or  even  debtors  of  the  estate  may  show  the  contrary.  Glover  v.  Doty,  1  R. 
130. 

8.  Letters  of  executorship  are  sufficient  evidence  of  their  contents,  and  the  jurisdiction 
of  the  court  granting  them  cannot  be  examined  collaterally.  [?]  Succession  of  HoanUin^ 
3  R.  130. 

9.  Lewiis  case,  swpra.  No.  5,  must  be  understood  as  applicable  where  the  validity  of 
a  will  is  attacked  when  ordered  to  be  executed  or  afterwards,  but  before  possession  taken 
by  the  heirs  or  legatees,  and  not  to  petitory  actions  for  property,  claimed  or  withheld 
under  the  will.  Ordinary  courts  seized  of  such  actions  must  necessarily  pass  on  the 
validity  of  the  will  thus  questioned.     Succession  of  Duplessis,  10  R.  193.     Courts,  II. 

10.  A  probate  decree,  ordering  a  will  to  be  executed,  does  not  bind  third  persons ; 
and  the  validity  of  the  will,  when  set  up  as  title,  may  be  collaterally  questioned.  Sophie 
V.  Duplessis,  2  A.  724 ;  Provost  v.  Provost,  13  A.  575.  Prescription,  II.  (b),  1),  b. 
No.  34. 

11.  Nor  will  the  probate  of  a  will,  as  a  judgment,  bind  those  at  whose  instance  it  was 
made,  or  the  parties  cited,  or  present,  so  as  to  estop  them  from  subsequently  contesting 
the  validity  of  the  will,  unless,  at  the  time  of  probate,  its  validity  were  expressly  put  at 
iuoe*     lb.  ;  Aubert  v.  Aubert,  6  A.  104 ;  Leonard  v.  Carrie,  10  A.  78. 

12.  Letters  of  administration  are  presumptive  evidence  that  the  requisite  oath  has 
been  taken,  which  it  is  for  him  who  denies  it  to  disprove.  Brooks  v.  Walker,  3  A. 
150. 

13.  Letters  of  curatorship  signed  by  the  parish  and  ex  officio  probate  judge,  with  the 
bond  and  oath  received  by  him  and  attested  by  his  signature  as  parish  judge,  prove  a 
valid  appointment     Sanders  v.  Dosson^  3  A.  587. 

14.  A  tutor's  appointment  by  a  competent  court,  though  irregular,  cannot  be  collat- 
erally attacked  to  the  detriment  of  third  persons.  Hoover  v.  Sdlers,  5  A.  182 ;  Thibo' 
deamx  v.  Tkibodeaux,  5  A.  598. 

15.  One  who  has  acted  as  tutor  and  been  recognized  as  such  by  the  probate  court, 
whoae  records  are  in  great  confusion  and  dilapidation,  it  will  be  presumed  was  properly 
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qualified,  though  the  usual  oath  and  bond  cannot  be  found.    i%.     SuprcL,  III.  (d),Na.  2; 
XXI.  (b),  Nos.  20,  24. 

16.  Probate  pit>ceeding8,  putting  plaintiiTs  in  possession  as  heirs,  are  admissible  in  an 
action  by  them  as  such  against  a  succession  debtor,  to  prove  retn  ipsam.  Remy  t.  Ma- 
nicipality  No.  Two,  8  A.  27.     Lifroy  (f),  No.  2. 

17.  A  curator's  appointment  cannot  be  collaterally  questioned,  when  good  on  its  face; 
but  his  authority,  if  purporting  to  emanate  from  an  officer  having  no  power  to  confer  it, 
is  absolutely  null,  and  defendant's  exception  to  his  capacity  to  sue  will  be  sustained. 
Wihan  v.  Lnboden,  8  A.  140. 

18.  When  heirs,  recognized  and  put  in  possession,  have  obtained  judgment  on  a  can- 
tor's final  account,  it  is  sufficient  evidence  of  heirship  to  authorize  judgment  against  his 
surety,  on  whom  devolves  the  burden  of  impugning  the  heirship.  Magvire  v.  Ban^  8 
A.  270. 

19.  Though  no  judgment  can  be  found  displacing  a  tutor,  yet  his  consent  to  a  petition 
for  his  removal,  and  subsequent  rendition  of  an  account  and  dischai^,  will  be  considered 
as  a  resignation.     Colomh  v.  Jones^  8  A.  442. 

20.  Where  one  has  acted  under  the  supervision  and  order  of  the  probate  ooort,  and 
letters  of  tutorship  are  found  though  no  judgment  appointing  him,  his  appointment  is 
sufficiently  shown  even  as  against  third  possessors  to  be  affected  with  the  minor's  mort- 
gage.   A. 

21.  The  validity  or  necessity  of  an  administrator's  appointment  cannot  be  ooUaterallj 
qiiestioned  by  a  succession  debtor  when  sued,  though  he  aUege  that  the  heirs  are  present 
and  represented.     Succession  of  McNeilj  9  A.  113. 

22.  Though  letters  of  executorship  be  delivered  to  a  party  under  a  judgment,  "  that 
such  letters  be  delivered  to  him  on  his  being  sworn  and  complying  with  the  requisites  of 
law,"  yet,  without  revising  juch  judgment  by  appeal  or  action  of  nullity,  a  direct  action 
may  be  brought  to  remove  him  for  not  complying  with  the  requisites  of  law ;  e,  g. 
be<»use,  domiciled  out  of  the  state,  he  has  not  given  bond.     Terkes  v.  Broom^  10  A. 

94. 

23.  Plaintiff's  production  of  letters  of  curatorship  creates,  in  the  absence  of  oontrarj 
proof,  the  presumption  that  he  is  the  curator  though  his  name  therein  be  incomplete. 
TtimbU  V.  Brichtay  10  A.  778. 

24.  Third  persons  may  contest  the  probate  of  a  will,  lost  or  destroyed,  in  a  direct 
action,  and  show  that  no  such  will  was  executed,  or,  whenever  set  up  against  them  as 
title,  may  oppose  to  it  by  answer  or  exception  whatever  defences  the  law  in  like  cases 
permits.     Succession  of  Clark,  1 1  A.  124. 

25.  Where,  after  a  partner's  death  and  hb  executor's  qualification,  a  receiver  is  ap- 
pointed to  liquidate  the  partnership,  a  certified  copy  of  the  entry  alone  making  the 
appointment  authorizes  him  to  sue.  It  is  prima  facie  proof,  that  the  court  had  proper 
parties  before  it  in  making  the  appointment  Omnia  praswnuntuTj  etc  Mdme  v.  lAi- 
tlejohn,  12  A.  298. 

26.  A  decree  confirming  a  testamentary  tutor  cannot  be  attacked  collaterally  by  op- 
position, or  an  application  for  a  place  already  filled.  There  must  be  a  direct  action. 
Tutorship  of  Hughes,  13  A.  380. 

27.  The  probate  of  a  will,  though  not  conclusive,  is  yet  primd  facie  evidence  agaiast 
the  heirs  and  others,  not  parties  thereto,  who,  attacking  it  directly  or  indirectly,  mast 
defeat  the  presumption  by  sufficient  proof.  Mebbick,  C.  J.,  concurring  in  Procost  v. 
Provost,  13  A.  574. 

28.  An  ex  parte  probate  gives  validity  only  to  such  dispositions  of  the  will  as  are 
sanctioned  by  law  and  its  policy.     lb.  et  JtL 

29.  The  ex  parte  homologation  of  an  inventory  is  hut  prima  facie  evidence  of  the  de- 
ceased's title  to  the  property  inventoried.  WHson  v.  Smith,  14  A.  868.  Sucgessiok, 
Vni.  (h). 

30.  Thus ;  a  curator  was  appointed  to  the  estate  of  A  B,  an  absentee  in  a  parish  where 
he  owned  land,  in  the  act  acquiring  which  he  was  described  as  resident  of  another  parish, 
where  plaintiffs,  as  the  heirs  of  one  A  B  owning  land  in  the  former  parish,  afterwards 
opened  his  succession.  The  inventory,  embracing  the  land  as  the  property  of  A  B,  was 
homologated  and  plaintiffs,  recognized  as  his  heirs,  ordered  to  be  put  in  possessionof 
his  estate.  Hdd,  that  before  they  could  enforce  the  decree  they  must  establish,  the  cu- 
rator contesting  their  right,  that  the  land  belonged  to  the  A  B  Uiey  represented.    /& 

31.  Where  the  testamentary  heir,  having  gone  into  possession  under  the  will  duly 
probated,  has  with  his  vendees  held  possession  ever  since,  the  legal  heirs,  never  them- 
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selves  in  possession,  cannot  disregard,  but  must  first  annul,  such  probate,  before  they  can 
institute  a  petitory  action.     Deshndes  v.  New  Orleans^  14  A.  552.     Execution,  V.  (d), 
13),  No.  89.    Minors,  in.  (f),  4),  No.  7.    Petitory  and  Possessory  Actions,  II. 
(c),  1),  No.  2. 
See  Donations,  VI.  (e).    Judgment,  XI.  (c),  Nos.  15,  et  teq. 

(c)    Sheriff**  Return  ;  and  Execution  Sales.  . 

I)  In  Gtnercd. 

1.  A  sheriff's  return  on  a  fi.fa.  of  the  causes,  which  prevented  a  sale,  will  be  taken 
88  true,  if  not  disproved.     Bcddwin  v.  Gordon,  12  M.  378. 

2.  A  return  of  no  property  found  after  demand  of  the  parties  on  aJLfa.  against  de- 
fendant, to  whom  sequestered  property  had  been  released  on  bond,  is  sufficient  evidence 
of  its  breach  in  an  action  against  the  surety.     Masse  v.  Barthet,  2  R.  69. 

3.  A  marshars  return  on  an  attachment,  *'  that  he  had  seized  in  the  hands  of  A  all 
rams  of  money,  rights,  and  property  of  defendant,  to  an  amount,"  etc.,  is  alone  no  evi- 
dence that  anything  was  actually  seized.  Poole  y.  Brooks^  12  B.  484.  Attachment, 
VI.  (e),  Nos.  3,  7. 

4.  The  sheriff's  return  on  2Lji.fa.  is  not  conclusive  against  third  persons.  PaUes  v. 
Tkiden,  1  A.  34. 

0.  Where  the  return  on  eLJLfa,  is  offered  by  plaintiff,  the  facts  it  recites  are  evidence 
for  defendant.     Webb  v.  Kemp,  2  A.  370.     Sheriff,  II.  (b),  2),  b.  No.  21. 

6.  A  statement  in  a  return,  that  the  petition  and  citation  were  served  on  defendants 
throogh  their  agent,  A,  is  no  evidence  of  the  agency ;  and  where  the  agency  is  not  alleged 
in  the  petition,  nor  proved,  plaintiff  must  be  nonsuited.  Jacobs  v.  Sariorius,  8  A.  9  ;  PiU4 
V.  KenncTj  16  L.  570.    Judgment,  IX.  No.  17. 

7.  Such  a  return,  unaccompanied  by  proof  aliunde,  will  not  authorize  a  judgment,  at 
least  where  A  is  not  designated  in  the  petition  as  such  agent.  Municipality  No.  One  v. 
Ckrisi  Church,  3  A.  453.     Bills  and  Notes,  VIII.  (c).  No.  12. 

8.  A  surety  on  a  custom-house  bond,  opposing  a  tableau  of  the  syndics  of  the  princi- 
PbI,  may  show  by  whom  a  judgment  on  the  bond  had  been  paid,  though  the  marshal's 
return  state  it  was  paid  by  a  different  person.     West  v.  Creditors,  3  A.  529. 

9.  The  statement  formed  no  part  of  a  legal  return ;  and,  if  it  had,  could  not  destroy 
opponent's  right  to  prove  he  had  refunded  the  amount  or  part  of  it     lb. 

10.  When  the  return  of  an  execution  against  a  defaulting  curator,  under  which  prop- 
erty was  seized,  shows  that  before  the  sale  the  case  was  ^  settled  between  the  parties,** 
creditors  and  heirs  of  the  succession  may  consider  such  expression,  unexplained,  as  evi- 
dence that  the  judgment  was  paid  in  cash.     Gates  v.  Walker,  8  A.  277. 

11.  A  sheriff's  return,  that  &Ji.fa.  has  been  satisfied  pro  tanto  by  a  twelve  months' 
bond,  cannot  override  the  law  which  declares  the  contrary.  Manice  t.  Duncan,  12  A. 
715. 

12.  At  common  law,  a  sheriff's  return  cannot  be  contradicted  by  parties  to  the  suit 
But,  under  our  law,  such  return,  even  in  regard  to  citations  on  which  judgments  have 
been  rendered,  may  be  shown  false.     Marvel  v.  Manouvrier,  14  A.  3. 

See  Appeal,  IV.  (c).  Citation,  III.  Sale,  III.  (c),  2),  d,  §  1,  No.  29.  Beois- 
TRTy  IIL  (a),  1),  B. 

2)  Execution  SaUs. 

1.  A  deed  of  property  sold  by  a  parish  judge,  ex  officio  sheriff,  is  admissible  though 
signed  by  him  as  sheriff,  instead  of  judge,  of  the  parish.     Bayon  v.  MoUere,  4  M.  66. 

2.  Strangers  to  a  judgment,  offered  as  title  in  a  petitory  action,  cannot  attack  it  be- 
eaiise  irregular  or  rendered  on  insufficient  evidence.     Baudin  v.  RoUff,  1  N.  S.  165. 

3.  A  judgment  may  be  ofiered  as  a  muniment  of  title  without  the  proceedings  on  which 
it  is  based.     lb. 

4.  In  an  action  for  property  bought  by  a  third  person  under  a  judgment  against  mi- 
novB  and  their  codefendimts  of  full  age,  the  latter,  the  proceedings  against  whom  have 
been  regular,  cannot,  for  themselves  or  the  minors,  urge  irregularities  against  the  latter. 
Mwrdwk  ▼.  Bnnoder,  5  N.  S.  681. 

5.  A  party  claiming  under  an  execution  must  produce  the  judgment  on  which  it  issued. 
TTiompson  v.  Chauveau,  6  N.  S.  462;  Casanova  v.  Aregno,  3  L.  212;  Thompson  v. 
Robert,  4  L.  12.     Supra,  XXI.  (c).  No.  24.     Execution,  V.  (d),  7),  No.  2. 

6.  Eiot  no  other  part  of  the  record.     Thompson  v.  Chauveau,  6  N.  S.  462. 
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7.  A  iheriflTs  retarn,  that  property  was  sold  after  legal  advertisements,  b  not  oodgLo- 
sive  evidenoe  that  thej  were  made.     Ddogny  t.  SmiUiy  3  L.  422. 

8.  The  deed  and  return  of  a  sheriff,  or  other  ministerial  officer,  of  sales  bj  him  under 
execution,  is  prima  facie  evidence  between  the  parties.  The  presumption  is  io  &vor  of 
the  legality  of  their  proceedings,  but  may  be  rebutted,  3  L.  476 ;  1  A.  297 ;  2  A.  846 ; 
8M.682;  16  L.  441. 

9.  One  claiming  under  a  sale  by  virtue  of  a  fi,  fa.  is  only  bound  to  produce  the  exe- 
cution, sheriff's  retij^m,  and  judgment ;  but  no  other  part  of  the  record.  The  production 
of  such  evidence  creates  the  presumption  omnia  rede  acta  ;  all  the  previous  proceedings 
—  the  pleadings,  appraisements,  advertisements,  etc,  —  will  be  presumed  regular,  and 
the  burden  will  be  on  him  who  attacks  the  sale  to  destroy  this  presumption  by  proof  of 
such  irregularities  as  will  vitiate  the  proceedings.  5  L.  486 ;  6  L.  631 ;  8  L.  423 ;  9 
L.  542;  16  L.  442,  547;  17  L.  37;  18  L.  526;  19  L.  307;  4  B.  887;  6  R.  107;  11 
R.  814 ;  2  A.  846 ;  5  A.  584 ;  6  A.  54,  407 ;  9  A.  270, 550 ;  13  A  215.  Sv^pra^JJl, 
(b),  No.  22.  Execution,  V.  (d),  9) ;  13).  Minors,  III.  (g),  2),  No.  18.  Plead- 
ing, V.  (a),  3),  p.  No.  8.  Monition,  No.  10.  Prescription,  II.  (b),  1),  b.  No.  15. 
Taxes,  III.  (d),  2),  Nos.  S^%,etaL 

10.  The  sheriff^s  deed,  executed  and  duly  recorded  in  the  clerk's  office  whence  the 
execution  issued,  is  fuU  proof  of  what  it  contains,  the  same  as  a  notarial  act.  C.  P.  697, 
698 ;  Perron  v.  MaHkm,  10  L.  522.  SuprOy  XXI.  (b),  Nos.  1,  3,  10 ;  htfra,  XXIV. 
(b),  No.  4. 

11.  Where  the  fact  of  eviction  is  admitted,  the  production  of  the  sheriff's  writ  is  suf- 
ficient without  the  judgment.     BieeeUv.  Erwin,  15  L.  94. 

12.  In  a  petitory  action,  the  sheriff's  deed  is  admissible,  though  the  land  conveyed 
were  not  advertised  prior  to  the  sale  during  the  time  prescribed  by  law,  and  the  judge 
considered  the  irregularity  not  cured  by  the  monition  act  1834,  No.  91.  Ifooyerv. 
Larenandiere^  16  L.  260. 

13.  Where  a  judgment,  execution,  and  sale  are  shown,  a  court  will  not  inqaire  into 
the  validity  of  the  judgment ;  nor  can  it,  in  investigating  title,  be  collaterally  qaestioned 
by  a  party  thereto.  Brosnaham  v.  Turner,  16  L.  433.  Execution,  V.  (d),  9).  Bills 
AND  Notes,  IV.  (f ),  No.  3.  Minors,  III.  (g),  2).  Succession,  VIIL  (e),  2),  c, 
No.  5.  Bankruptct,  IV.  No.  13.  Petitory  and  Pobsbbsort  Actions,  IL  (c), 
1),  No.  2. 

14.  An  appraisement  of  property  seized,  and  a  receipt  on  the^^a.  for  a  certain  sum 
as  the  full  amount  of  the  price,  cannot  supply  the  want  of  a  return,  showing  an  adjudi- 
cation. Had  such  return  been  produced  showing  an  adjudication,  it  might,  perhapsi 
have  sufficed.     C.  P.  690,  695 ;  Bourgeoie  v.  Bourgeoie,  17  L.  494. 

15.  The  return  on  tLji.fa,  is  not  conclusive  of  the  facts  stated,  and  the  purchaser  can- 
not be  prejudiced  by  \L  Parol  is  admissible  to  explain  any  ambiguity  in  it,  and  to  show 
that  the  leigal  formalities  have  been  fulfilled.  Succession  of  Goodrich^  6  R 107.  Si^^ 
XV.  (j).  No.  14. 

16.  The  statement  in  the  return  on  tijl.fa,  that  notice  of  seizure  was  sent  by  mail  to 
the  sheriff  of  the  parish  where  defendant  resided,  to  be  served,  is  not  alone  sofficteot 
evidence  of  the  service.     Lamorandier  v.  Meyery  8  R.  152. 

17.  One  who  sets  up  title  under  a  forced  alienation  must  show  a  compliance  with  the 
formalities  of  law.  It  generally  suffices  to  show  a  judgment,  execution,  and  sheriff's 
deed ;  but  this  applies  where  the  proceedings  are  against  the  owner  himself.  McMl^. 
Merrimany  9  B.  69. 

18.  AJi.fa.  and  sheriff's  return,  produced  as  evidenoe  without  opposition,  will  suffice 
to  prove  the  sale.    Kokn  v.  J^me,  10  B.  113. 

19.  The  executory  proceedings  of  the  sheriff  of  one  court,  set  up  as  the  basis  of  title, 
may  be  examined  in  another  court  and  set  aside  if  illegal.  ARat •  Jns.  Go.  ▼.  Bank  ofLsh 
11  B.  47 ;  Garrard  v.  Eeedy  5  B.  506.     Courts,  IV.  (a).  No.  9. 

20.  A  return  on  afi,  fa,  in  a  suit  evicting  a  vendee,  of  which  his  vendor  had  no  no- 
tice, is  but  prima  facie  evidence  against  the  latter  on  his  warranty  of  the  fiicts  kwfally 
returned.     CockereU  v.  Smithy  1  A.  1. 

21.  Errors  of  a  court,  whose  jurisdiction  appears  on  the  face  of  proceedingB  ordering 
a  sale,  cannot  be  collaterally  examined  or  corrected.     Dupwf  v.  Bemisej  2  A.  509. 

22.  A  judgment,  execution,  and  sheriff's  return  showing  the  adjudication  and  receipt 
of  the  price,  are  sufficient  without  the  deed.     Davis  v.  Wihoxeny  5  A.  584. 

23.  Under  act  25  March,  1828,  §  11,  No.  83,  a  certified  copy  of  a  sheriff's  deed  re- 
corded in  the  office  of  the  clerk,  or  a  parish  judge,  by  the  latter  before  he  was  prorided 
with  a  clerk,  is  admissible  without  accounting  for  the  originaL     Ih, 
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24.  A  party  claiming  under  a  sheriff's  sale  need  only  show  a  snbstantial  compliance 
with  the  law ;  nece:ssarj  or  reasonable  inferences  from  the  sheriff's  return  may  be  pre- 
sumed until  the  contrary  be  shown.  Hewitt  v.  Stephens,  5  A.  640.  Inbolvenct,  XL 
(b),  Now  15. 

25.  So,  a  return  showing  a  sale  after  appraisement,  the  latter  will  be  presumed  legal. 
Ih. ;  WaddeU  r.  Jud$<ni,  12  A.  13. 

26.  A  judicial  sale,  to  be  translative  of  property,  must  be  accompanied  by  the  judg- 
ment and  execution.  So,  in  an  action  to  annul  a  sale  of  her  property,  plaintiff  will  re- 
cover from  the  purchaser  who  shows  a  deed  only.     Dede  v.  Boguille^  8  A.  138. 

27.  It  seems  that  the  fact,  that  after  many  years  no  return  can  be  found  showing 
that  defendant  was  cited,  will  not  of  itself,  at  the  suit  of  a  third  person,  destroy  the  pre- 
flomption  of  a  legal  citation  in  favor  of  one  claiming  under  a  judgment  based  on  its  sup- 
posed existence.     MUkoff'v.  Dewees,  9  A.  550. 

28.  Where  a  mortgage,  with  the  pact  de  nan  dUenandOj  is  foreclosed  by  executory 
process  contradictorily  with  the  third  possessor,  an  absentee  represented  by  a  curator  ad 
hoe,  neilber  the  order  of  seizure  nor  the  proceedings  under  it,  confirmed  by  monition,  can 
be  collaterally  attacked  by  one  holding  under  the  third  possessor.  Laforeit  v.  Barrow^ 
12  A.  148. 

29.  The  purchaser  in  possession  under  such  sale  cannot  be  disturbed  because  the 
seisoie  was  granted,  not  on  tiie  bond,  but  a  copy,  or  because  the  process  was  against  the 
third  possessor  instead  of  the  mortgagor.  Third  persons  cannot  complain  of  proceedings 
which  the  parties  in  interest  have  not  seen  fit  to  revise,  particularly  when  homologated  by 
monition.     lb, 

80.  Though  in  the  interest  of  parties  in  possession  under  a  sheriff's  sale  more  than 
twenty  years  old,  and  to  quiet  titles,  a  compliance  with  all  formalities  will  be  presumed, 
yet  it  will  not  be  against  another^s  possession.    Landreavx  v.  Foley,  13  A.  114. 

31.  Thus;  where  on  the  face  of  a  sheriff's  deed,  more  than  twenty  years  old  and 
ofiered  as  the  basis  of  plaintiff's  title  in  a  petitory  action,  it  appears  that  the  land  does 
not  correspond  in  quantity  or  boundary  with  that  ordered  to  be  sold,  the  nullity  is  radical, 
and  defendant  in  possession  will  not  be  disturbed.     lb. 

32.  A  sheriff's  return  recited,  "  that  he  had  seized  and  advertised  the  property  for  a 
certain  day,  but,  stopped  by  plaintiff's  order,  it  could  not  be  sold ;  and  that  again  he  had 
seized  qnd  advertised  it,"  etc,  for  a  day  subsequent  to  the  return  day ;  and  further,  ^*  that 
all  the  formalities  were  fulfilled  and  all  the  notices  given."  In  an  action  by  the  debtor 
in  execution  to  annul  the  sale  for  a  seizure  after  the  return  day,  held,  that  such  inference 
is  not  wmmnted  by  the  return  alone,  and,  in  the  absence  of  other  evidence,  the  sale 
must  be  upheld.     Idorse  v.  McOaU,  13  A.  215. 

33.  The  inference,  that  the  first  seizure  was  abandoned  and  a  second  made  after  the 
i^tom  day,  is  against  the  legal  presumption,  **  omnia  rite,''  etc.,  and  not  warranted  by 
the  return  itself  which  shows  that  the  sale  was  stopped,  but  not  that  the  seizure  was  re- 
leased. A  second  seizure,  if  made,  could  not  affect  the  first,  and  the  return  must  be  con- 
strued to  mean,  simply,  that  the  sheriff  again  proceeded  to  act  under  the  seizure  already 
made.     76. 

34.  VooRHiEB,  J.,  dissenting.  Neither  the  postponement  of  the  sale  under  the  first 
advertisement,  nor  the  date  of  the  seizure,  can  be  divined  from  the  return  which  does  not 
disdoae  a  compliance  with  the  requisite  formalities.  G.  P.  654-5,  667,  670-1.  The 
sale  cannot  be  considered  as  made  under  the  first  f  eizure,  for  the  property  was  not  in  the 
sheriff's  possession  when  he  ^ixgain  seized  it.'*  Had  it  been  so,  the  return  would  have 
shown  the  disposition  made  of  the  rents.  G.  P.  656-7.  After  the  return  day  no  valid 
seizure  could  be  made,  and  the  sale,  as  a  judicial  one,  is  absolutely  null.     lb. 

35.  Where  plaintiff  in  a  petitory  action,  never  in  possession,  relies  merely  on  a  paper- 
title  under  a  sheriff's  sale  out  of  the  latter's  jurisdiction,  something  more  than  his  m^re 
return  mast  be  shown  as  a  waiver  of  jurisdiction  by  the  debtor  in  execution.  Dinkgrave 
V.  Slom,  13  A.  393. 

86.  The  deed  proves  simply  a  sheriff's  sale,  to  the  fulfilment  of  whose  fi)rmalitie8 
alone  does  the  presumption  omnia  rite,  etc.,  attach ;  but  the  sale  is  a  mere  executive  act, 
whose  validity  depends  on  the  judgment  of  a  competent  court,  the  writ  issued  to  enforce 
the  judgment,  and  the  execution  of  the  writ  as  shown  by  its  return.  All  three,  then, 
must  be  produced.  Hyman  v.  Bailey,  13  A.  450.  Succession,  VIII.  (e),  7),  b, 
No.  18. 

37.  Under  act  15  March,  1855,  §  3,  No.  337,  the  copy  of  a  sheriff's  deed,  duly  recorded 
and  certified,  has  the  same  effect  as  the  duly  certified  copy  of  an  authentic  act ;  but 
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neither  the  original  nor  the  copy  is  of  itself  sufficient  proof  of  title  translative  of  property. 
lb. 

38.  In  a  petitory  action  bj  one  whose  property  has  been  sold  under  execution,  it  is 
more  regular  for  defendant  to  offer  the  record  and  judgment  against  plaintiff.  Bat 
though  this  be  not  done,  yet,  where  it  appears  from  the  execution,  sheriff's  return,  and 
notices,  that  plaintiff  cannot  treat  the  sale  as  a  nullity  but  must  avoid  it  by  a  direct  suit, 
his  petitory  action  will  be  dismissed.     Delespare  v.  Warner j  14  A.  413. 

(d)  Jitdgmenti  determining  Marital  Rights,  and  those  of  Minors  and  Mortgagees ;  and 

Revocatory  Action. 

1.  A  judgment,  the  bai^is  of  a  mortgage,  is  itself  the  act  of  mortgage  and  as  soch  ad- 
missible against  the  third  possessor.  O.  C.  p.  462,  art.  43  ;  Martinez  v.  LagUm^  4  N.  S. 
368.     Supra,  X.  (d),  No.  19. 

2.  A  judgment  for  the  wife  against  her  husband,  separating  her  in  property  and  fixing 
her  dotal  and  paraphernal  claims,  is  primd  facie  evidence  against  his  creditors  who  can- 
not question  its  correctness,  or  compel  her  to  prove  her  claims  contradictorily  with  them, 
unless  they  allege  it  to  be  fraudulent  and  collusive.  8  N.  S.  403,  459  ;  4  L.  422 ;  11  L 
534;  12  L.  296;  4B.335;  7  A.  92  ;  10  A.  85  ;  11  A.  265;  12  A.  193;  1N.S.570. 

3.  A  judgment  is  primd  facie  evidence  against  third  persons,  unless  directly  attacked 
for  fraud  and  collusion.  Thus,  the  minor's  judgment  against  the  tutor  is  evidence  of  the 
debt  and  judicial  mortgage  against  the  third  possessor,  unless  the  latter  allege  it  fraod- 
ulent  and  rendered  without  evidence.  Such  allegation  involves  a  negative  and  throws 
the  onus  of  proof  on  the  judgment  creditor.  1  L.  91,  373  ;  8  L.  199  ;  14  L.  454 ;  15  L 
59 ;  17  L.  205 ;  4  A.  135 ;  5  A.  400.  Mikobs,  III.  (g),  5),  No.  8.  Mortgage,  VL 
(c),  4),  Nos.  2, 7.     CouETS,  U.  (d),  5),  No.  17. 

4.  When  a  judgment  is  relied  on  as  the  only  evidence  of  a  debt  against  a  third  pos- 
sessor, he  may  inquire  how  it  was  obtained  and  show  its  nullity.  OoUins  v.  Battenon^ 
8  L.  245 ;  Gilhert  v.  Nephler,  15  L.  59 ;  Gilbert  v.  Meriam,  2  A.  160.  Judgment,  XL 
(c),  No.  7. 

5.  Where  the  wife  sues  to  rescind  the  renunciation  of  her  mortgage,  because  the  debt 
did  not  accrue  to  her  advantage,  her  judgment  of  separation  will  only  prove  rem  ijuem; 
she  must  show  the  extent  of  her  claim  aliunde.  Oolsson  v.  OonsoUdaied  Associaiienj  12 
L.  105. 

6.  A  judgment  commuting  the  minor's  mortgage  under  act  11  March,  1830,  No.  30, 
cannot  be  attacked  collaterally,  but  must  have  effect  until  reversed  or  annulled.  LsMau 
V.  Creditors,  16  L.  120. 

7.  A  judgment  by  a  competent  court  adjudicating  community  property  to  a  surviriog 
spouse,  no  fraud  or  spoliation  being  shown,  cannot  be  questioned  collaterally.  Sanden 
V.  Carson,  2  A.  393. 

8.  In  a  revocatory  action,  the  judgment  against  the  original  debtor  is  primd  fade  evi- 
dence against  defendant  \hough  no  party  thereto ;  but  he  may  contest  plaintiff's  demand, 
in  the  same  manner  that  the  debtor  might  have  done  before  the  judgment.  C.  C  1971 ; 
Lanata  v.  Planas,  2  A.  544. 

9.  The  cases,  in  which  the  onta  is  on  the  judgment  creditor,  are  those  in  which  wives 
have  obtained  judgments  against  their  huslMuids.  They  are  exceptions  to  the  general 
rule,  that  whoever  alleges  fraud  must  prove  it.     lb. 

10.  A  minor's  judgment  recognizing  his  tacit  mortgage  against  an  intermeddler,  if 
not  alleged  to  be  fraudulent,  is  primd  facie  evidence  against  a  third  possessor.  But 
where  the  interest  it  allows  is  higher  than  the  law  authorizes,  it  will  be  enforced  against 
the  third  possessor  only  for  the  legal  rate.     Turner  v.  Luckeit,  2  A.  885. 

11.  A  judgment  against  a  debtor  in  another  state  is  primd  facie  evidence  of  the  debt 
in  a  revocatory  action  here  against  a  third  person,  who  must  rebut  it.  Pickett  v.  BateSt 
8  A.  627. 

12.  A  minor's  judgment  against  his  natural  tutrix  is  no  evidence  to  enforce  his  tacit 
mortgage  against  a  third  possessor,  holding  under  a  judicial  sale  of  the  community  prop- 
erty made  before  the  judgment  To  enforce  the  mortgage,  the  minor's  claim  must  be 
proved  aliunde,  the  judgment  being  as  to  the  purchaser  res  inter  alios.  Gales  v. 
Christy,  4  A.  293. 

13.  A  minor's  judgment  against  his  tutrix  is  but  primd  fade  evidence  of  her  indebtedness 
against  her  creditors,  who  may  show  that  the  amount  is  not  due.  Timberlake  v.  Brandy 
5  A.  715. 
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14.  Where  a  wife  cl»m8  property  seized  by  her  hasband's  creditor  as  her  separate  es- 
tate acquired  afler  a  judgment  of  separation,  the  creditor  may  show  collaterally  that 
such  judgment  is  null,  because  based  on  an  alleged  indebtedness  not  sufficiently  proved. 
Banna  v.  Pritchard^  6  A.  731 ;  Bertie  v.  WaUcer,  1  B.  431. 

15.  The  judgment  of  a  court  having  jurisdiction  over  a  minor's  person,  and  his  appli- 
cation to  be  emancipated  after  due  notice  to  his  tutor,  the  only  person  by  the  statute  to 
be  cited,  cannot,  if  not  reversed  or  annulled,  be  questioned  collaterally  for  an  informality 
before  die  decree  and  arising  after  the  jurisdiction  had  attached.  Jeannet  v.  Richer^  10 
A.  66,    Succession,  VIII.  (e),  2),  c,  No.  5. 

16.  Where  a  minor  has  been  so  emancipated  under  act  18  March,  1847,  No.  84, 
though  the  under-tutor  were  not  cited  and  did  not  attend  the  family-meeting,  yet  third 
persons  dealing  with  the  minor  need  not  look  behind  the  decree  which,  in  dechtring  his 
«toh»,  concludes  him,  at  least  within  the  state  where  the  decree  was  rendered.     R, 

17.  A  wife's  judgment  of  separation  of  property,  not  impeached  for  fraud  or  collusion, 
cannot  be  attacked  by  third  persons,  because  her  petition  prayed  only  for  a  restitution 
of  paraphernal  property.      WolfY.  Lowry^  10  A.  272. 

18.  Plaintiff,  appointed  in  another  state  trustee  of  a  corporation  m  liquidation  thei*e, 
obtained  in  that  capacity  here  a  judgment,  to  which  he  afterwards  sought  to  subject  prop- 
erty claimed  by  the  judgment  debtor's  codefendants.  Hdd^  that  plaintiff's  capacity  could 
not  be  questioned  by  the  former  as  to  whom  it  was  re<  judicata^  nor  by  the  latter  who 
having  no  interest  in,  could  not  contest,  the  judgment  recognizing  iL  Pe€de  v.  BotUh^  13 
A.  255. 

See  Courts,  n.  (d),  5),  No.  17.  Marriage,  XIII.  (b),  2),  No.  7  ;  XIV.  (c),  1). 
Obligations,  VII.  (b),  2),  c,  §  2 ;  d. 

(e)   ffow  far  Jadgments  in  .Oriminal,  are  Evidence  in  Oivil,  Actions. 

1.  The  record  of  a  slave's  conviction  is  inadmissible  against  his  master  sued  for  dam- 
ages caused  by  the  crime.     Steel  v.  OazeauXy  8  M.  318  ;  Leiois  v.  Pe^avin^  4  N.  S.  6. 

2.  A  record  of  conviction  is  inadmissible  against  one  no  party  thereto.  Lewis  v. 
Peyt€tvin^  4  N.  S.  6 ;  J^rfe  v.  Henry^  lb.  51. 

3.  The  general  rule  is,  that  judgments  in  criminal,  are  not  evidence  in  civil,  actions ; 
but  where  a  conviction  is  the  foundation  of  the  civil  suit,  there  is  a  necessary  exception. 
Orleans  v.  Afwgan,  6  N.  S.  6. 

4.  A  nonsuit  in  a  prosecution  in  the  name  of  the  city,  before  a  magistrate  for  a  fine  for 
disturbiDg  the  public  peace,  is  not  conclusive  against  the  prosecutor  sued  for  false  im- 
prisonment    Gerher  v.  Vioscoy  8  R.  150.    Malicious  Prosecution. 

(f )   To  show  Rem  Ipsam  and  CoBaieral  Facts. 

1.  A  record  may  be  evidence  though  the  proceedings  were  not  continued  to  judgment 
So^  in  an  action  of  damages  against  a  sheriff  for  negligence  in  executing  a  sequestration, 
the  salt  in  which  the  writ  issued,  though  never  prosecuted  to  judgment,  is  admissible. 
Bariaw  ▼•  Dupuy,  1  N.  S.  442.     Interdiction,  No.  3. 

2.  A  judgment  between  one  of  the  parties  and  a  third  person  is  admissible  to  prove 
rem  ipsam  ;  i.  e.  that  such  judgment  was  rendered.*  7  N.  S.  584 ;  17  L.  470 ;  5  A.  3. 
Suproj  (b),  No.  16. 

3.  A  suit  to  annul  a  conveyance  by  the  party,  who  made  it  for  another's  benefit,  is  evi- 
dence to  show  an  intention  to  revoke  the*  gift.     Dismukes  v.  Afusffrove,  8  N.  S.  375. 

4.  Proceedings  on  a  debtor's  cession  are  the  best  evidence  of  his  insolvency,  and  ad- 
missible even  before  judgment  on  them  be  signed.    Pargoud  v.  Morgan,  2  L.  102. 

5.  Defendant  may  show  a  settlement  with  plaintiff's  agent  by  a  suit  with  the  latter. 
Kemper  ▼.  Turner,  2  L.  150. 

6.  A  vendor,  against  whom  a  rescission  is  claimed  for  eviction,  may,  to  prove  the  evic- 
tion fraudulent,  offer  the  record  thereof  and  .the  renunciation  by  the  party  evicting  of  his 
jodgment    MeUmgon  v.  Duhamel,  4  L.  365.* 

7.  Proceedings  before  a  justice  to  oust  a  possessor  are  evidence,  in  a  possessoiy  action, 
to  establish  rem  ipsam.    Richardson  v.  Scott,  6  L.  56. 

8.  A  vendee,  sued  for  the  price  and  pleading  eviction,  may  offer  a  suit  against  the 
vendor  by  his  mortgagee  under  which  the  land  has  been  sold,  at  least  to  prove  rem  ipsam. 
Landry  v.  Garnet,  9  L.  246. 

9.  A  suit  by  another  party  against  defendants,  condemning  them  to  pay  damages  for 
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plaintiff's  oondact  while  in  their  emplojrment,  is  admissible  to  prove  that  the  moBty 
was  reoo?ered     Ikan$  v.  La,  Towboai  Co.^  9  L.  577. 

10.  A  suit  in  another  state,  to  which  defendant  was  no  partj,  is  not  evidenoe  to  proTe 
the  forger  J  of  the  indorser^s  signature  to  the  bill  sued  on,  and  that  plaintiff  had  paid  it  in 
error ;  it  proTes  only  rent  ipsam,    IHck  v.  Leverich,  11  L.  576. 

1 1.  A  suit  between  others  not  onlj  proves  rem  t/Mom,  but  also  a  sale  of  goods  meD- 
Uoned  in  it,     Marfan  v.  Tarborough^  13  L.  76. 

12.  A  soit  against  a  husband  and  wife,  to  which  a  mortgage  of  slaves  bj  him  is  an- 
nexed, is  admissible  to  prove  that  she  surrendered  the  slaves  to  be  soU,  though  iDsoffi* 
cient/MT  M  to  prove  title  in  her.     Skipwith  v.  OrtdUort,  19  L.  198. 

13.  A  judgment,  admitted  to  prove  rem  ipeamy  establishes  nothing  more  than  that 
such  a  judgment  was  rendered.    Zotfu  v.  Riecardj  4  A.  87. 

14.  A  suit  between  other  parties  is  admissible  to  prove  rem  ipeamy  when,  from  the 
circumstances,  it  has  some  important  bearing  on  the  questions  at  issue.  Landry  v.  TvHier^ 
9  A.  100. 

(g)  Res  Judicata* 

See  JUBGMBKT,  XV. 

* 

(h)  Foreign  JudgmewU  and  Judgments  In  Rem. 
See  Judgment,  XIII.  XIV.    Executobt  Proobss,  V. 

XXIIL  Of  Official  Reoistebs;  Plans  and  Subtetb. 

(a)  In  GeneraL 
1.  A  certified  copy  from  the  books  of  the  master  and  wardens  of  the  port  of  New 


Orleans  is  admissible.     Act  1805,  §  9,  No.  24 ;  Tremoulet  v.  TiUermarg,  2  M.  817. 

2.  A  notary  can  only  certify  copies  of  proceedings  in  his  office ;  any  other  fact  he 
must  disclose  on  oath.  Seghers  v.  Oreditan^  10  M.  59.  Supra,  XXL  (a),  No.  1. 
Bills  and  Notes,  VIIL  (c),  Nos.  4,  7, 12,  0<  o/L 

3.  The  destruction  by  fire  of  the  places  of  deposit  of  public  records  and  docnments 
dispenses  with  production  of  the  originals,  which  it  may  be  fairly  supposed  were 
destroyed.     Clapier  v.  Banke,  10  L.  67.     Supra,  IX.  (e),  No.  9. 

4.  A  public  officer  can  only  certify  matters  within  his  official  knowledge ;  as  to  othen 
he  must  be  sworn.     RiUieux  v.  Singletary,  17  L.  88. 

5.  So,  a  certificate  by  the  commandant  and  ordonnaleuir  under  the  French  colonial  gov- 
ernment of  Louisiana,  that  plaintiff's  ancestor  was  in  possession  of  land  under  a  pun^ase 
from  a  tribe  of  Indians,  is  no  proof  of  title  and  inadmissible  in  a  petitory  action,  the 
facts  attested  not  being  shown  within  the  official  knowledge  of  such  officers.     /& 

6.  An  order  of  a  Spanish  governor  of  Ixmisiana  authorizing  the  oath  of  allegiance 
to  a  party,  and  directing  him  to  be  maintained  in  possession  of  land,  is  an  officHil  act 
of  which  a  copy  is  admissible.  Such  act  was  correctly  deposited  and  recorded  in  the 
office  of  the  parish  judge  of  the  parish  in  which  the  land  lies,  and  he  may  certify  copies 
thereof.     Murdoch  v.  Gurleg,  5  R.  467. 

7.  A  public  officer's  certificate  of  a  matter  of  fact  is  inadmissible.  If  he  were  boand 
to  record  the  fact,  a  copy  duly  authenticated  is  the  proper  evidence ;  if  not,  his  certifi- 
cate is  merely  the  statement  of  a  private  person  and  so  inadmissible.  Hugheg  v.  Bar' 
row,  4  A.  249.     Infra,  (b),  Na  1 ;  (d),  Na'  1 ;  (g),  Nos.  5, 19. 

8.  Extracts  and  copies  from  the  biDoks  of  a  city  surveyor,  required  by  municipal  ordi- 
nances to  keep  books  and  make  entries  of  the  business  of  his  office,  are  admissible  to 
show  matters  connected  therewith.  So,  too,  extracts  and  copies  from  the  bodis  of  the 
city  comptroller  and  bills  in  favor  of  the  city,  though  not  oondosive  of  the  matters  to  be 
proved  by  them.     OLeary  v.  SloOy  7  A.  25. 

9.  A  clerk's  certificate  that  the  notices,  required  by  act  18S2,  No.  47,  for  openii^ 
streets  in  New  Orleans,  of  the  day  on  which  the  commissioners  would  present  their 
report,  has  been  duly  published,  it  being  no  part  of  his  offidal  duty  to  ^ve  sueh  certifi- 
cate and  the  notices  fonning  no  part  of  the  record,  is  no  proof  of  the  hct  whieh  mtist  be 
proved  by  witnesses  like  any  other  fact     Matter  of  Orleant  Avenue,  8  A.  877. 

10.  Where  a  corporation  sues  a  stockholder  on  his  subscription,  the  seoretaiy*s  certifi- 
cate under  the  corporate  seal  is  primd  facie  evidence  that  the  charier  has  been  legal!/ 
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amended.  The  onus  is  on  defendant  to  prove  the  certificate  fake.  N.  0.  Jackton  (Jo. 
T.  Lea,  12  A.  888. 

11.  Saeh  certificate  will  create  the  presumption  of  legal  notice  to  the  stockholders  of 
the  meeting  to  decide  on  accepting  the  amended  charter.  Nor,  to  rebut  such  presump- 
tion, is  it  enough  to  show  that  the  meeting  was  held  but  a  few  days  after  the  act  author- 
izing the  amendment  The  notice  maj  have  been  given  before  the  act,  of  whose  pro- 
vbions  the  stockholders  were  doubtless  apprised  before  its  enactment.     /6. 

See  Su.'j^ra,  XXL  (b).  No.  80.  Bills  and  Notes,  VIII.  (b) ;  (c) ;  (d).  New 
Oblkahs,  U.  (g),  2). 

(b)  AM99Mmmi  £otti. 

1.  A  certificate  of  the  auditor  of  public  accounts,  that  on  examining  a  tax-roll  prop- 
erty was  as$essed  thereon  as  that  of  A,  is  inadmissible,  though  the  original  cannot  be 
found  where  by  law  it  should  be  deposited.  The  certificate  showing  a  copy  in  the  audi- 
tor's possession,  an  extract  therefrom  duly  certified  is  alone  admissible.  Hughey  v.  Bar- 
rawj  4  A.  249.     Supra,  (a).  No.  7. 

2.  The  objection  to  an  assessment  roll,  that  it  was  not  made  and  published  according 
to  law,  goes  to  its  effect  rather  than  its  admissibility.    JN^ew  Orleans  v.  Locke,  10  A.  730. 

8.  It  is  no  objection  to  such  roll  in  New  Orleans,  under  act  21  March,  1850,  §§  27,  28, 
No.  194,  that  it  is  certified  by  affidavit  before  a  recorder  and  not  a  justice.  A  recorder 
in  New  Orleans  is  ex  officio  a  justice.     lb.    New  Orleans,  IL  (g),  1),  Nos.  17,  21. 

4.  A  recorder  in  New  Orleans  and  one  of  the  assessors  may  testify  that  a  roll  was 
duly  sworn  to  by  the  latter  before  the  former,  whose  signature,  omitted  through  error, 
may  be  affixed  nunc  pro  tunc.    lb, 

5.  In  an  action  for  a  tax,  a  default  may  be  confirmed  on  production  of  the  roll  without 
further  proof  of  defendant's  title.  The  presumption  is  that  the  roll  is  correct,  any  error 
in  which  to  his  prejudice  defendant  must  allege  and  prove.  I^ew  Orleans  v.  GoUschdUcy 
II  A  69. 

6.  A  certified  extract  from  the  state  auditor's  account,  charging  a  delinquent  tax-col- 
lector with  the  amount  of  his  defalcations,  will,  when  offered  without  objection,  suffice  to 
establish  his  surety's  liability.  Act  15  March,  1855,  §  71,  No.  846,  makes  it  the  audi- 
tor's duty  so  to  charge  the  collector  and  to  require  the  district  attorney  to  proceed 
against  him  and  his  sureties.     State  v.  McDonnell,  12  A.  741. 

See  Taxes,  IU.  (b)  ;  (d),  2),  Nos.  3,  10. 

(c)  Auction  Sales. 

1.  A  certificate  of  a  parish  judge  acting  as  an  auctioneer,  that  he  made  a  sale,  is 
primA  facie  evidence  of  that  fact.     Peck  v.  Gale,  8  L.  825. 

2.  An  auctioneer's  certificate  is  admissible,  though  it  show  the  sale  was  ordered  by 
another  person  than  the  one  alleged  in  the  pleadings,  if  he  be  proved  the  owner's  agent 
Oxnard  v.  Locke,  18  L.  449. 

8.  The  schedule  of  an  auction  sale,  being  the  copy  of  the  original,  is  not  admissible  if 
not  authenticated  by  the  proper  officer.     Rachai  v.  Rachaly  4  A.  500. 
See  Sals,  VIL  (c).    Succesbiok,  VIII.  (e),  7),  b. 

(d)  Baptism  and  Marriage,  Birth  and  Death. 

1.  An  officer,  whose  duty  it  is  to  record  the  deaths  of  prisoners  in  his  custody,  cannot 
eertiiy  the  same  but  only  a  copy  from  the  record.  Gill  v.  Phillips,  6  N.  S.  801.  Supra, 
(a),  No.  7. 

2.  The  same  exactness  is  not  to  be  expected  and  will  not  be  required  in  executing 
and  preserving  the  records  of  marriages,  births,  and  deaths,  in  a  new  colony,  as  in  the 
mother-ooontry.     (Mpier  v.  Banks,  10  L.  67.    Marriage,  L  (a).  No.  10. 

8.  The  copy  of  a  certificate  of  baptism,  certified  by  the  officiating  priest,  is  inadmissi- 
ble ;  he  has  no  authority  to  certify  copies  from  the  church-records.  Maheaux  v.  La- 
nergns,  10  A.  678. 

4^  A  certificate  of  death  by  the  register  of  births  and  deaths  for  the  parish  of  Orleans, 
introdoced  without  objection,  is  prima  facie  evidence.    Succession  of  Jones,  12  A.  897. 

See  Si^a,  IX.  (c)  ;  Jkfia,  XXVI.  No.  4. 
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(e)   Oonveyancei  and  Mortgagee, 

1.  The  certificate  of  the  recorder  of  mortgages,  though  bat  prima  facie  evidence  of 
the  matter  it  contains,  throws  on  the  opposite  party  the  burden  of  showing  informalities 
or  irregularities  in  the  renunciations  or  erasures  recited.  5  M.  627  ;  11  M.  462 ;  13  L. 
401;  8  R.  130,216. 

2.  Such  certificate  may  be  contradicted,  but  it  must  be  bj  showing  that  the  officer 
acted  on  evidence,  not  merely  irregular  but  untrue.     Lafarge  v.  Morgan^  1 1  M.  462. 

8.  The  certificate  of  the  recorder  of  mortgages  is  legal  evidence  of  the  registry  of 
a  judgment     Manna  v.  Oreditar$^  12  M.  82. 

4.  Or  a  mortgage ;  but  not  of  what  preceded  its  registry,  as  an  assignment.  Walden 
V.  Grant,  8  N.  S.  570. 

5.  A  certificate  of  no  mortgage,  by  a  recorder  of  mortgages,  is  of  no  force  against 
authentic  evidence  of  the  contrary.     Oiig  Bank  v.  Denhamj  7  R.  89. 

6.  Certified  abstracts  from  the  office  of  register  of  conveyances,  in  the  usual  form, 
are  admissible  to  prove  inscription  of  the  acts  to  which  they  refer.  Mrmn  v.  Bank 
of  Kentucky y  5  A.  1. 

7.  The  certificate  of  the  recorder  of  mortgages  whose  signature  the  court  will  jadi- 
cially  notice,  if  not  objected  to  because  not  authenticated  by  a  seal,  will  prove  what- 
ever can  be  fairly  inferred  therefrom.  Scott  v.  Jcuihon,  12  A.  640.  SuprOy  V.  (c), 
No.  11. 

8.  Where  a  parish  judge,  copying  in  full  an  act  of  sale  and  mortgage,  certifies  that 
finding  it  correct  when  compared  with  the  original  he  had  recorded  it ;  and,  over  this 
registry,  that  the  mortgage  had  been  paid  and  cancelled ;  such  certificates  are  origi- 
nals of  which  his  successor,  the  parish  recorder,  is  legal  custodian,  and  his  certified 
copy  authentic  proof.  They  are  the  best  evidence  of  the  inscription  and  erasure  of 
the  mortgage,  and  cannot  be  excluded  because  embodying  full  copies  of  the  original 
acts,  which  are  mere  matters  of  recital  and  reference.      Wood  v.  Harrelly  14  A  61. 

9.  So  too  a  book  from  the  recorder's  office,  containing  the  registry  of  a  transfer 
of  title  with  the  certificate  of  the  parish  judge  thereto,  is  good  evidence.  Beauwxii  v. 
WaU,  14  A.  199. 

See  ExBOUTiON,  V.  (d),  8),  Nos.  5,  24,  et  al.     Reoistrt,  II.  (c)  ;  (e) ;  IIL 

(f )    Oustam-House  Documents, 

1.  A  collector's  certificate  from  the  import-books,  stating  that  certain  custom-house 
bonds  were  paid,  is  not  admissible  until  art.  2249  C.  C.  be  complied  with  by  first 
proving  loss  of  the  originab,  Sui,    Johnston  v.  Cox,  18  L.  587. 

2.  The  copy  of  a  clearance  and  manifest,  certified  by  a  deputy  collector  of  the  port 
for  which  the  vessel  cleared,  is  not  the  best  evidence,  and  inadmissible  where  the  origi- 
nals and  the  person  in  possession  of  them  are  within  reach  of  the  court.  White  v. 
Kearney,  9  B.  495. 

8.  A  deputy  collector  is  not  an  officer  authorized  to  certify  copies  of  documents  in  his 
official  capacity,  and  to  make  them  evidence.  lb. 

4.  A  copy  of  a  clearance  at  another  port  in  the  United  States,  certified  by  the  depatj 
collector  under  the  custom-house  seal  as  a  true  copy  of  the  original  in  his  office,  is 
good  evidence  to  establish  the  date  of  the  clearance,  when  accompanied  by  testimony 
that  the  person  certifying  was  at  the  time  acting  deputy  collector,  his  signature  genuine, 
the  seal  the  custom-house  seal,  and  that  the  original  had  been  of  file  in  the  custom- 
house of  the  port  for  which  the  vessel  cleared,  but,  after  search,  could  not  be  found.  M» 
2  A.  689. 

5.  Art  2286  C.  C,  which  destroys  the  effect  of  counter  letters  as  against  creditors 
and  bond  fde  purchasers,  is  not  restricted  to  authentic  acts.  So  where  the  sale  of  a 
ship,  registered  at  the  custom-house,  recites  that  the  price  has  been  paid,  a  counter 
letter  showing  the  contrary  will  have  no  effect  against  a  judgment  creditor  of  the  vendee. 
Slark  V.  Broom,  9  A.  69.     Shippino,  II.  Nos.  8,  5,  8. 

6.  The  enrolinent  of  a  steamboat  is  a  record,  of  which  the  collector  is  custodian  under 
acte  of  congress  1  September,  1789,  81  December,  1792,  and  18  February,  1798.  And 
a  copy,  certified  by  him  or  his  deputy,  is  good  evidence.     Sampson  v.  NohU,  14  A.  347. 

7.  A  copy  of  the  sale  of  a  steamboat,  certified  by  the  deputy  collector,  is  admissible 
under  act  of  congress  29  July,  1850,  §  4,  where  the  opposite  party,  after  a  rule  on  him, 
fails  to  produce  the  original.  To  such  case  those  of  Johnston  and  White,  supra,  Nos.  1, 
2,  8,  and  art.  2249  C.  C,  are  inapplicable.     lb. 
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(g)  Land- Office;  Plans  and  Surveys. 

1.  A  copy  from  the  register  of  the  land-office,  of  a  list  of  claims  favorably  reported 
00,  is  good  evidence.     Seymovr  v.  Cooley,  8  N.  S.  399. 

2.  Parol  is  inadmissible  to  prove  the  practice  of  Spanish  surveyors  in  excluding 
swamps  in  their  surveys  in  Attakapas.     Le  EUmc  v.  VialoTy  6  N.  S.  257. 

3.  Surveys,  though  frequently  no  proof  in  themselves,  may  be  used  to  explain  and  ap- 
ply the  evidence  ;  hence,  courts  generally  order  them,  not  that  the  surveyor's  lines  run 
00  paper  at  the  request  of  either  party  are  evidence,  but  to  enable  the  court  to  apply  the 
proof;  and  though  when  made  by  order  of  court,  notice  of  the  time  and  place  should  be 
giveu,  yet  one  without  notice  may  be  consulted,  to  enable  the  court  to  apply  the  .proof, 
when  there  is  evidence  before  it  that  the  plot  is  correct.   MiUigan  v.  Hargrove,  6  N.  S.  839. 

4.  A  survey  issuing  with  a  title,  or  afterwards  forming  part  of  it,  becomes  evidence 
per  se,  but  in  no  other  case  unless  the  parties  have  recognized  it.     lb. 

0.  The  copy  of  a  plan  by  a  surveyor,  not  keeper  of  the  original  whose  authenticity  is 
Dot  proved,  is  inadmissible.     Millaudan  v.  Smith,  6  N.  S.  603. 

6.  In  a  suit  for  land,  a  survey,  even  before  application  to  the  Spanish  authorities  for 
a  grant,  is  admissible  as  part  of  the  res  gestce.     Swift  v.  WiUiams,  1  L.  1G9. 

7.  A  certificate  for  the  register  is  inadmissible  in  the  absence  of  proof  that  he  might 
act  by  proxy,  or  had  delegated  his  powers.     Lesassier  v.  DashxeU,  14  L.  467. 

8.  Copies  of  public  surveys  in  the  register's  office  are  placed  there  to  enable  him  to 
perform  his  duties ;  but  he  has  no  authority  to  certify  copies ;  that  power  is  intrusted 
to  another.     MxUaudon  v.  McDonough,  18  L.  108. 

9.  An  ancient  plan  of  part  of  the  city  of  New  Orleans,  deposited  by  defendant's  grantor 
in  the  city  archives  in  1804  and  received  by  the  council  as  such,  will  be  admitted  to 
prove  the  boundaries  of  lots  and  direction  of  streets  against  defendant  N.  O.  and  Gar- 
roBtan  Co.  v.  Municipality  No.  Two,  19  L.  62. 

10.  The  register  of  a  United  States  land-office,  having  custody  of  an  original  survey, 
may  properly  certify  a  copy.     Boatner  v.  Smithy  1  R.  546. 

11.  A  copy  of  the  commissioners'  certificate  for  adjusting  land-claims  must  be  certified 
bj  the  register  of  the  land-office,  and  not  the  surveyor-general,     lb. 

12.  Registers  of  United  States  land-offices  may,  like  other  keepers  of  public  records, 
certify  copies  or  extracts  from  books  or  documents  in  their  custody ;  but  they  cannot  at- 
test their  c(»itenta  in  any  other  manner.  Judice  v.  Chretien,  8  R.  15.  Supra,  XXI.  (a). 
No.  1. 

18.  Surveyors'  plats  under  the  order  of  court  in  a  suit  to  which  defendant  was  a  party, 
though  plaintiff  was  not,  are  admissible  against  the  former  as  circumstances  to  show  hia 
acts.     WeBs  v.  Comptim,  8  R.  171. 

14w  So  a  surveyor's  plats  are  admissible  after  his  death  against  a  party,  to  prove  his 
declarations  at  the  time  of  the  survey.     lb. 

15.  The  proeh-verbal  of  a  survey  by  a  parish  surveyor  is  evidence  of  the  acts  it  re- 
cites, as  that  notice  was  given,  that  the  parties  attended,  Sec     lb. 

16.  The  official  acts  and  certificates  of  parish  surveyors  are  entitled  to  full  faith  and 
credit  in  all  the  courts  of  this  state.     lb. 

17.  A  survey  by  a  parish  surveyor  under  an  order  of  court,  proved  by  him,  will  be 
presumed  correct  until  the  contrary  be  shown.     JetoeU  v.  Porche,  2  A.  168. 

18.  Where  plats  on  file  in  the  commissioners'  office  correspond  substantially  with  the 
desenptioii  of  land  in  the  certificate  of  confirmation,  it  will  be  presumed  that  the  confir- 
mation was  made  in  reference  to  them.  Beatty  v.  Mit^on,  9  A.  102. 

19.  It  seems  that  copies  of  original  titles  and  me^ne  conveyances  in  the  records  of  the 
land-office,  duly  certified  by  the  register,  are  inadmissible.  If  the  originals  be  lost,  their 
contents  may  be  sbowp  by  seoon&ry  evidence ;  but  the  register's  certificate  is  no  evi- 
dence at  all.     DupUssis  v.HftUer,  6  A.  688.     Supra,  IX.  (e),  No.  4. 

20.  A  diagram  certified  by  the  register  to  be  a  true  copy  of  sections,  etc.,  from  a  township 
map  on  file  in  his  office,  is  inadmissible,  when  not  certified  to  be  a  copy  fh>m  the  original, 
and  appearing  to  be  but  the  copy  of  a  copy.  Lawrence  v.  GrwU^  12  A.  885.  Sunret, 
IX.  (a),  No.  12. 

21.  The  United  States  surveyor-general  for  this  state  is  the  officer  who,  having  ohaige 
of  the  public  surveys,  is  to  certify  the  township  maps.     lb. 

22.  A  register's  letters  are  no  proof  of  their  contents ;  nor  can  the  register  of  the  state 
land-office  testify  to  facts  which  must  be  shown  by  certified  copies  of  official  documents. 

Wiggins  v.  Guier,  18  A.  856.     SuprOy  X.  (a).  No.  9. 
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23.  Dulj  authenticated  copies  of  documents  in  the  state  land-office  are  admissible. 
FravkUn  v.  Woodland,  14  A.  188. 

24.  Where  an  original,  because  on  file  in  the  general  land-office  as  part  of  its  arcluTes, 
cannot  be  produced,  a  copy  is  admissible.  So  the  copj  of  the  assignment  of  a  preemp- 
tion claim  or  an  affidavit  of  ownership,  with  the  commissioner's  certificate,  is  good  evi- 
dence.    Beauvais  v.  WcUl,  14  A.  199. 

25.  Where  parties  to  a  petitory  action  hold  adjoining  tracts  under  a  common  vendor, 
a  survey  at  the  instance  of  one  by  a  parish  surveyor  and  his  proces-verbcd  are  adoiis- 
sible  to  show  the  boundaries  recognized  by  the  former  owner,  and  that  the  parties  pur- 
chased and  took  possession  in  accordance  therewith.     Lebeau  v.  Bergeron^  14  A.  489. 

26.  An  indorsement  by  the  register  [receiver  ?  ]  on  an  application  to  enter  land,  that  a 
tender  of  payment  by  the  applicant  through  a  duly  authorized  agent  had  been  refused, 
because  the  land  had  been  erroneously  sold  to  another  party,  proves  only  the  tender. 
He  could  not  certify  the  agency ;  nor  make  a  binding  entry  as  to  the  invalidity  of  the 
previous  sale.     LeUane  v.  Ludrtque,  14  A.  772. 

See  act  14  March,  1855,  §  2,  No.  158.  Suprcu  IX.  (a),  No.  37.  Boundabt.  Pub- 
lic Lands. 

XXIV.    Op  Authentic  Acts. 
(a)  In  Gfeneral, 

1.  The  exception  de  non  numercUd  pecuntd  may  be  made  in  case  of  an  authendc  act, 
but  not  after  thirty  days.  Le  Pretre  v.  Siblegy  10  M.  302 ;  Sexnander  v.  Fleming^  1  N. 
S.  256.     Supra,  XIV.  (b).  No.  14. 

2.  A  party  who,  though  named  in,  has  not  signed  a  notarial  adt,  is  not  boand  therebj. 
Lombard  v.  GuiUiet,  11  M.  453. 

3.  An  authentic  act  is  not  a  judicial  proceeding.     12  M.  693 ;  3  N.  S.  551. 

4.  Strangers  to  an  authentic  act  cannot  attack  it,  except  on  an  allegation  of  oollusion 
to  defraud  them.  Davit  v.  Prevost,  6  N.  S.  268.  Supra,  XII.  (c),  No.  7 ;  XV.  (a), 
No.  10 ;  (d),  2),  No.  25 ;  XXII.  (a).  No.  1.  Obligations,  VII.  (b),  2),  c,  S  2,  Na 
13. 

5.  A  party's  signature  to  an  act  is  proof  that  he  accepts  it  with  all  its  stipulations. 
Barker  v.  Banks,  15  L.  453. 

6.  Apparent  discrepancies  in  a  mortgage  and  protests,  which  are  mere  clerical  eirors 
immaterial  to  the  issue,  will  be  disregarded.    Pepper  v.  Dunlapn  16  L.  163. 

7.  An  act  reciting  that  at  the  vendor's  roquest  the  notary  had  delivered  titl«  papers 
to  a  vendee  for  himself  and  co-vendees,  he  acknowledging  its  receipt  and  signing  the  act 
before  two  witnesses  and  the  notary  who  certifies  it,  is  sufficient  proof  of  delivery. 
Bightor  v.  Kohn,  16  L.  501. 

8.  A  direct  action  is  not  necessary  to  establish  the  falsehood  of  a  notarial  act ;  it  may 
be  shown  collaterally.     De  Blanc  v.  Martin,  2  B.  82. 

9.  A  notarial  act  will  be  presumed  to  be  correct,  unless  the  evidence  leave  no  reason- 
able doubt  of  the  contrary.     lb. 

10.  A  recital  in  a  proces-verbal  that  the  land  sold  belonged  to  a  succession,  refening 
directly  to  the  adjudication,  forms  against  all  parties  to  it  a  presumption  jurie  et  dejurt* 
C.  C.  2235  ;  Blanchard  v.  Attain,  5  A.  368. 

11.  Authentic  acts  —  of  a  higher  dignity  than  ordinary  writings  —  are  closely  assimi- 
lated to  judicial  records,  and  constitute  full  proof  against  the  parties  not  only  of  their 
agreement  —  quod  conventum  est  —  but  also  of  what  passed  beforo  the  notary  —  quod 
actum  est  Succession  of  Tete,  7  A.  95.  [  This  case  was,  for  reasons  not  asngned  ^  the 
court,  remanded,^ 

12.  The  first  part  of  art  2233  C.  C.  is  taken  literally  from  art  1319  CrN.  which  pro- 
vides for  establishing  the  forgery,  or,  as  the  term  means  in  our  article,  the  fahitg  of  the 
act,  on  which  subject  our  own  code  and  laws  are  silent  Oode  de  Procedure^  lUre  11, 
dufaux  incident  civil,  arts.  214-251 ;  lb. 

13.  Ck>ntracts  in  authentic  acts  in  due  form  may  be  annulled  for  fraud  or  any 
legal  cause,  and  the  substance  of  the  instrument  destroyed  by  proper  evidence.     Supra, 

XV.  (c),  No.  1 ;  (d),  1),  No.  4;  (h),  Na  6.  But  the  validity  of  the  agreement  is  dis- 
tinct from  the  authenticity  of  the  act  The  notary's  certificate  is  conclusive  against  the 
parties,  that  the  formalities  have  been  fulfilled,  and  cannot  be  contradicted  unul  he  be 
convicted  of  a  misdemeanor  for  granting  a  false  certificate  by  a  public  prosecution,  lb. 
NoTABT,  No.  9.    VooRHiES,  J.,  dissenting  in  Bourbon  v.  Casteroy  8  A.  383.  Supra, 

XVI.  (b),  7). 
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14.  So  a  married  woman,  who  renounces  her  mortgage  in  an  authentic  act  purporting 
to  have  been  duly  executed,  cannot  show  by  the  notary  or  witnesses  that  she  signed  it 
out  of  their  presence.  The  certificate  is  conclusive  against  her,  until  the  &lsity  of  the 
instrument  be  established  by  the  conviction  of  the  notary,     lb. 

15.  The  cases  of  one  person  representing  another  and  so  imposing  on  the  notary  and 
witnesses,  or  of  a  will  made  by  a  party  insane,  do  not  come  within  the  reason  or  opera- 
tion of  this  rule.    lb. 

See  Criiokal  Law,  V.  (d),  2),  No.  22.  Donations,  V.  (b).  Marriage,  VIIL  (d), 
Nos.  d%yet  oL;  IX.  (b).  No.  12.    Notary,  No.  15.    Sale,  III.  (b),  4),  a,  No.  9. 

(b)  jRequuttes;  Copies;  and  Admimhiliiy. 

1.  Under  the  Spanish  laws,  all  acts  in  the  late  territory  relative  to  property,  whatever 
its  value,  might  be  passed  before  the  commandant  or  parish  judge  ;  it  was  not  necessary 
they  should  be  passed  before  the  principal  judge  of  the  province.  Pizerot  v.  MeuiUony 
311115. 

2.  Original  notarial  acts  cannot  be  rejected,  because  the  notary  should  have  given 
copies,  and  not  parted  with  the  originals.  Baudin  v.  Pollock^  4  M.  613;  Priau  v. 
Adams,  5  N.  S.  692.     Bills  and  Notes,  VIII.  (b),  Nos.  10,  20,  25. 

3.  A  copy  of  a  sale  made  by  a  governor  of  Baton  Rouge,  the  copy  being  signed  by 
a  subsequent  governor  and  authenticated  by  being  pinned  to  a  paper  called  a  record 
in  the  form  of  records  as  kept  by  Spanish  commandants,  is  admissible  on  proof  that  it  was 
taken  from  the  archives  of  New  Feliciana,  delivered  by  the  Spanish  authorities  to  the 
governor  and  convention  and  by  the  latter  to  the  parish  judge,  and  that  it  was  in  the 
same  state  as  all  the  other  records  in  the  office  from  which  it  is  brought.  Jones  v.  Gale, 
4M.636. 

4.  The  proces^verhai  of  sales  by  public  officers,  as  the  register  of  wills  or  sheriffs,  is 
an  authentic  act,  though  not  signed  by  the  purchaser,  and  conveys  the  property ;  and 
copies  thereof  may  be  offered.  Zanico  v.  Ilabine,  5  M.  871 ;  Fatdk  v.  PenneUy  6  R. 
26 ;  Reynolds  v.  R(noley,  2  A.  890.  Supra,  XXI.  (b),  Nos.  3,  10 ;  XXII.  (c),  2),  No. 
10. 

5.  An  act  wanting  the  signature  of  either  witness  is  not  authentic ;  and  a  copy  there- 
of, as  such,  is  inadmissible.  G.  C.  2231 ;  11  M.  243  ;  8  N.  S.  502 ;  10  R.  80.  Infra, 
XXV.  (c),  No.  25. 

6.  An  act  sous  seing  prive  does  not  acquire  the  force  of  an  authentic  act  by  being 
registered  in  the  office  of  a  notary.  11  M.  243;  3  N.  S.  396;  5  N.  S.  692 ;  8  N.  S. 
568;  3  L.  419.     Supra,  IX.  (a),  No.  31.   Infra,  XXV.  (b),  1),  No.  15. 

7.  A  parish  judge,  as  such  and  when  not  acting  as  a  notary-public,  assisted  by  two 
witnesses,  cannot  receive  and  certify  a  vendor's  acknowledgment  of  a  deed ;  a  private  act 
acquires  no  authenticity  by  an  acknowledgment  before  a  justice,  or  parish  judge.  Marie 
Louise  V.  Cauchoix,  11  M.  243;  Seymour  v.  Oooley,  3  N.  S.  396. 

8.  It  is  no  objection  to  a  notarial  act  that  it  is  written  in  the  French  language.  Tilgh' 
man  v.  Dias,  12  M.  693 ;  Marigny  v.  Johnston,  3  N.  S.  551. 

9.  A  parish  judge's  attestation  to  a  copy  of  an  authentic  act  is  good,  though  he  sub- 
scribe himself  judge,  and  not  parish  judge.     Mocnicios  v.  Weiss,  3  N.  S.  480. 

10.  The  registry  of  a  private  act,  unless  acknowledged  by  the  parties  to  it  before  the 
proper  officer,  gives  it  no  additional  effect  Norwood  v.  Green,  5  N.  S  176.  Supra,  IX. 
(a),  No.  41. 

11.  An  act  wanting  the  signature  of  the  notary  or  parish  judge  is  not  authentic,  and 
neither  a  notarial  copy,  nor  its  entiy  on  the  minutes  of  the  office,  will  make  it  so.  Priou 
V.  Adams,  5  N.  S.  692 ;  Savenet  v.  Le  Breton,  8  N.  S.  502. 

12.  An  act  passed  before  a  Spanish  commandant  without  the  signatures  of  any  wit* 
nesses,  or  mention  of  any,  and  signed  only  by  the  marks  of  the  parties  which  are  not 
proved,  is  no  evidence  of  a  donation  or  marriage  contract.  Placencia  v.  Placencia,  8  L. 
576. 

13.  The  loss  or  destruction  of  the  original  will  rather  be  presumed  than  that  the  notary 
gave  a  certified  copy  of  an  act  that  never  existed ;  and  this,  though  an  incomplete  original 
be  found  among  his  papers,  or  an  unsigned  projei  precisely  similar  and  unsigned,  with 
^nuU**  written  under  it.  MontreuU  v.  Pierre,  9  L.  371 ;  Fanchonette  v.  Grange,  9  R. 
86. 

14.  The  copy  of  a  notarial  act  of  which  the  original,  it  is  proved,  was  not  signed  be- 
fore the  witnesses,  proves  nothing,  though  received  without  objection ;  for,  the  copy  pur- 
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porting  to  be  tbat  of  a  notarial  act,  the  party  againat  whom  it  was  offered  coold  make 
n<Hie.     Pain  ▼.  FUequey  10  L.  318.     Supra,  V.  (c),  Nos.  2,  3. 

15.  The  oopj  of  a  sale  passed  in  1774  before  a  Spanish  commandant  and  two  wit- 
nesses, which  recites  that  the  vendor  did  not  sign  because  he  could  not  write  and  that 
the  title  was  delivered  to  the  vendee  who  took  immediate  possession,  and  which  had  re- 
mained among  the  notarial  records  of  the  parish,  is  admisc^ible ;  a  party's  ordinary  mark 
to  an  authentic  act  was  not  required  at  that  period.  Devall  v.  Chipping  15  L.  566 ; 
Choppin  V.  Michel,  11  R.  233. 

16.  An  act  (^  mortgage,  passed  before  a  justice  of  the  peace,  is  not  an  anthentic  »sL 
Harrod  v.  Voorhies,  16  L.  254. 

17.  When  the  notary's  certificate  at  the  foot  of  a  copy  states  that  it  is  a  true  copy,  it 
suffices  that  the  seal  be  affixed,  though  he  do  not  certify  that  he  affixed  it.  C.  C.  2247 ; 
Armor  v.  Lewis,  16  L.  331. 

18.  It  need  not  appear  that  an  act,  signed  with  a  party's  mark,  was  read  or  explained 
to  him.  It  will  be  presumed,  if  he  did  not  read  it  himself,  that  it  was  read  to  him  by 
the  notary.     McDonough  v.  Fost,  1  R.  295. 

19.  A  notary's  certificate  to  an  act  signed  by  the  parties  and  two  witnesses,  recitiiig 
that  ^  the  above  act  was  signed  in  my  presence  by  the  above  parties  and  witnesses  and 

1,  the  undersigned,  etc,  have  also  signed  the  same,  on  this,"  etc.,  the  act  itself  not  being 
dated,  is  not  sufficient  to  render  it  authentic     C.  C.  2231 ;  IdvingHon  v.  J)ici,  1  A  323. 

20.  The  copy  of  a  private  act,  registered  without  proof  of  its  verity  furnished  at  the 
time  to  the  recording  officer,  is  inadmissible.     Brings  v.  PkilUps,  2  A.  303. 

21.  Three  witnesses  are  necessary  to  render  authentic  an  act  executed  befcure  a  notaiy 
by  a  blind  man.     C.  C.  2231 ;  Union  Bank  v.  Morgan,  2  A.  418. 

22.  Where  an  act  is  passed  before  a  notary  acting  for  another  who  was  absent,  but 
who  on  his  return  certifies  the  copy,  it  will  be  presumed,  until  the  contrary  be  proved, 
that  these  officers  have  discharged  their  official  duty  in  the  matter.  Sguier  v.  SU>ckUm, 
5  A.  120.     Supra,  III.  (d),  No.  1 7. 

23.  Copies  of  authentic  acts  executed  before  another  notary,  given  by  a  notary  with 
whom  the  originals  have  been  deposited  but  who  is  not  their  l^al  custcKiian,  are  inad- 
missible.    Commercial  Ikmk  v.  Routh,  7  A.  1 29. 

24.  A  power  of  attorney  duly  acknowledged  before  a  eommissioner  for  this,  in  another, 
state,  under  act  24  March,  1840,  No.  75,  may  be  depoated  with  a  notary  public  here  and 
annexed  to  an  act  passed  before  him  by  the  attorney  as  evidence  of  the  latter's  authority. 
The  authentic  original  so  annexed  becomes  part  of  his  archives,  and  a  certified  copy  au- 
thorizes an  order  of  seizure  on  a  mortgage  by  the  attorney.     FeUows  v.  Jeter,  10  A.  181. 

25.  No  law  requires  a  particular  style  of  seal  to  copies  of  notarial  acts.  Where  a 
notary  is  not  shown  to  have  any  other  seal  of  office  than  a  scrawl,  a  copy  certified  by 
him  as  correct  *^  under  his  hand  and  seal  of  office,"  the  seal  being  represented  by  a  pri- 
vate scrawl,  is  admissible.     Flemming  v.  Richardson,  13  A.  414. 

See  Donations,  VI.  (a),  4).    Executory  Process,  IL  (b).    Marriage,  V.  No. 

2.  Mortgage,  III.  (b).    Pledge,  I.  (a),  2).    Sale,  I.  (e),  Nos.  3,  20, 

XXV.  Op  Private  Acts  or  Acts  Sous  Sring  PRivi. 

(a)  Production  or  Withdrawal. 

1.  One  who  declares  he  does  not  intend  to  use  a  paper,  offisred  by  his  q>pooent, 
cannot  object  to  its  withdrawal.     Livingston  v.  Heerman,  9  M.  656. 

2.  A  party  may  be  compelled  to  produce  his  books  of  accounts.  Part.  3,  Tit  2,  L  17 ; 
Oodel  V.  McLanahan,  2  N.  S.  435. 

3.  A  party  cannot  be  deprived  of  using  any  evidence  his  opponent  has  fanushed. 
Bunter  v.  Smith,  6  N.  S.  351.     Supra,  XVHI.  (d),  4) ;  XIX.  (g).  No.  2. 

4.  A  court  may  compel  the  production  of  evidence  in  possession  of  any  person  not  a 
party  to  the  suit,  by  delivering  a  copy  as  an  original  paper ;  but  where  he  contends  he 
is  not  bound  to  grant  it,  the  right  to  exact  it  cannot  be  tested  incidentally  in  a  suit  in 
which  he  has  no  interest,  but  must  be  contradictorily  with  the  applicant.  PowtB  v. 
ChappeU,!  N.  S.  173.     Mandamus,  I.  (b).  No.  1. 

5.  Until  a  party,  ordered  to  produce  documents,  do  so  or  show  that  it  is  not  in  his 
power,  the  case  should  not  be  tried.      Woodruffs.  Bradford,  1  L.  115. 

6.  Plaintiff  may  compel  the  production  of  accounts  or  documents  furnished  by  himself 
in  the  course  of  business  and  in  the  hands  of  his  opponent,  though,  perhaps,  not  legal 
evidence  when  produced,  but  open  to  every  legal  objection.     They  noii^t  be  evidence 
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chat  such  aocounto  were  rendered ;  and  if  not  produced,  plaintiff  may  offer  his  affidavit 
describing  their  contents  and  calling  for  their  production.     Flower  v.  Qonn/er^  7  L.  205. 

7.  When  application  without  affidavit  is  made  for  the  production  of  documents  in 
possession  of  the  opposite  party,  and  duplicates  are  already  in  court,  the  order  to  produce 
will  be  refused.     Ih. 

8.  Where  plaintiff,  ordered  to  produce  his  commercial  books  on  the  trial,  sends  them 
sealed  up  with  directions  to  the  derk  not  to  allow  them  to  be  opened,  defendant's  affi- 
davit on  which  the  order  was  granted,  detailing  the  facts  he  expected  to  prove  by  them, 
will  go  to  the  jury.     SkiUman  v.  Ihvms,  10  L.  107. 

9.  A  corporation's  books  are  evidence  of  its  acts  and  public  as  between  the  corpora^ 
tors,  each  of  whom  having  a  legal  interest  in,  may  inspect  and  use,  them  as  evidence  of 
his  rights.    Hatch  v.  (Xtp  JBank,  1  B.  470.    Mandamus,  I.  (b),  Nos.  5, 18. 

10.  Notes  annexed  to  a  petition  cannot  be  withdrawn  without  leaving  copies,  whioh 
will  form  part  of  the  record.     Gray  v.  Commercial  Bank,  1  R.  533. 

11.  A  party  cannot  compel  his  opponent,  residing  out  of  the  parish  where  the  court  is 
held,  to  produce  his  commercial  books ;  but  may  a  sworn  copy  of  a  designated  account 
Cooper  v.  Polky  2  A.  158 ;  LudeUng  v.  FreUsen,  4  A.  534. 

12.  In  such  case,  the  party,  though  not  bound  to  do  so,  might  put  interrogatories  and 
require  copies  of  the  accounts  to  be  annexed  to  the  answers ;  or  he  may  sue  out  a  com- 
mission aad  have  the  books  examined  by  witnesses  and  sworn  copies  made ;  or  'have 
them  produced  before  the  commissioner,  and  thus  ascertain  their  authenticity  and  the 
correctness  of  the  copies.     lb. 

13.  A  continuance  will  not  be  granted  for  non-production  of  documents,  which  the 
opposite  party  has  been  notified  to  produce,  where  the  order  does  not  describe  them. 
C.  P.  473 ;  Exchange  Co.  v.  Tarke,  4  A.  139. 

14.  Production  of  papers  in  possession  of  the  opposite  party  may  be  required  after 
the  trial  has  commenced,  if  then  first  discovered  to  be  material ;  aliterj  where  their  im- 
portance must  have  been  known  before.     Plgmpton  v.  Preston,  4  A.  360. 

15.  Defendant,  sued  on  an  account,  is  entitled  to  the  production  of  plaintiff^s  books 
and  accounts,  or  so  much  of  them  as  he  thinks  material,  subject  to  plaintiff's  right  to  in- 
troduce aU  of  them  bearing  on  the  issue.     Waters  v.  Briscoe,  1 1  A.  639. 

16.  Defendants  may  be  ordered  to  produce  and  file  with  the  clerk  the  books  of  their 
house  on  a  given  day,  which  will  be  presumed  to  be  the  day  fixed  for  the  trial.  C.  P« 
140,  473-5,  918 ;  Barton  v.  ThomhiU,  14  A.  142.     Supra,  XVIII.  (d),  2),  No.  13. 

See  Svpra,  V.  (a).  No.  4 ;  IX  (b)  ;  XII.  (g)  ;  XVI.  (b),  6),  Nos.  13, 14.  Con- 
TiiiUAKCB,  lU.  (b).  No.  15.     Pleading,  V.  (b),  2). 

(b)  Proof. 
\)  In  General, 

1.  The  signature  of  a  note,  if  disavowed,  cannot  be  proved  by  a  witness  ready  to  tes- 
tify to  defendant's  handwriting  and  his  belief  of  the  genuineness  of  the  signature.  O.  C. 
p.  306,  art  226 ;  Sauve  v.  Dawson,  2  M.  202. 

2.  A  witness's  mere  belief,  that  a  signature  is  genuine,  is  no  proof  if  when  called  on 
for  the  grounds  of  his  belief  he  can  state  none,  as  that  he  has  seen  the  person  write,  etc 
WatMon  V.  MeJBieter,  7  M.  370 ;  Flower  v.  WiUiams,  1  L.  22.  Supra,  XVI.  (d),  1),  No.  13. 

3.  An  instrument  may  be  read  though  the  party  who  executed  it  be  long  since  dead, 
and  the  witness,  swearing  positively  to  his  signature,  were  young  at  the  time  and  read 
writing  with  diffikialty.     Wyche  v.  Wyche,  10  M.  408. 

4.  Parol  admissions  of  the  genuineness  of  a  signature  are  the  weakest  species  of  evi- 
dence; fi>r  the  witness  cannot  be  convicted  of  perjury  and  is  almost  beyond  contradiction. 
Such  evidence  is  inadmissible  when  the  party  expressly  denies  his  signature.  C.  P.  325 ; 
I^cque  V.  Labranche,  9  L.  562 ;  BisseU  v.  Erwin,  10  L.  529.  Sv^a,  XII.  (i),  Nos. 
3,  7.    Bills  amd  Notes,  XVI.  No.  19. 

5.  When  all  the  witness  has  disclosed  may  be  traced  to  what  was  said  or  done  by 
third  persons,  and  not  to  his  knowledge  derived  from  the  acts  or  admissions  of  the  signers 
themaelves,  the  proof  of  signature  is  insufficient.     Thatcher  v.  Goff,  11  L.  98. 

6.  Evidence  of  the  signatures  to  a  private  act  of  settlement  among  coheirs  and  their 
capacity  is  admissible ;  until  its  genuineness  be  shown,  its  validity  cannot  be  examined. 
Guerin  v.  Bagneries,  18  L.  17. 

7.  A  signature  is  proved  by  a  witness  who  swears  to  it  positively,  if,  though  he  do  not 
state  the  sources  of  his  knowledge,  he  be  not  examined  thereon.  Dwight  v.  Scates,  14 
L,.495.     i&«jpra,XVI.(d),l),No.  11. 
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8.  Though  mortgage  notes  be  not  paraphed  to  identify  them  with  the  mortgage,  jet 
a  comparison  of  their  dates  with  the  sale,  and  the  fact  that  they  were  ezecated  accordmg 
to  its  terms  and  conditions,  are  presumptive  evidence  of  their  identity.  Pepper  v.  Ihair 
^,  16  L.  1 63.    Mortgage,  III.  (b),  rf os.  4, 9. 

9.  Where  defendant  denied  that  the  note  sued  on  was  signed  by  him  or  by  anj  one 
with  authority,  and  two  witnesses  testified  that  he  had  admitted  it  was  genuine  and  given 
for  a  partnership  transaction,  judgment  went  against  him.   MofUelius  v.  Cloman,  16  L.  375. 

10.  The  notary's  paraph  is  not  the  only  means  to  identify  notes  given  for  the  price  of 
land ;  he  may  prove  it  by  his  oath.  Succesnon  ofJohmony  3  R.  216.  Privilege,  IIL 
(b),  2),  c,  No.  2. 

11.  Under  G.  P.  325  it  suffices,  that  the  witnesses  swear  they  have  seen  defoidant 
sign  his  name  frequently  and  believe  the  signature  his.     Bradford  v.  Ooaper^  1  A.  325. 

•  12.  Proof  of  the  execution  of  ia  private  act,  read  without  objection,  is  thereby  waived. 
Ttfler  V.  Marcelin,  8  A.  312.  Supra,  XXL  (b),  No.  33.  Appeal,  IX-  (c)'.  No.  24. 
Judgment,  IX.  Nos.  31,  38.    Bills  and  Notes,  XII.  (e),  2),  Nos.  29,  30. 

13.  In  confirming  a  default  in  an  action  on  a  note,  the  maker's  signature  is  suffidently 
verified  by  the  authentic  act  with  which,  offered  in  evidence,  it  is  identified.  N.  0, 
Canal  Co.  v.  McGloin,  10  A.  240. 

14.  A  party,  against  whom  a  private  act  is  offered,  must  acknowledge  or  deny  his 
signature.  C.  C.  2240 ;  Lesseps  v.  Wicks,  12  A.  739.  Experts  and  Auditors,  L 
No.  1.     Bills  and  Notes,  XII.  (e),  2),  No.  4. 

15.  The  registry  in  a  notary's  office  of  a  private  act  does  not  prove  its  execution,  and 
a  certified  copy  thereof  is  inadmissible.  Succession  of  Graniy  14  A.  795.  SuprOf  IX 
(a),  No.  41 ;  XXIV.  (b),  Nos.  6,  10. 

2)  Sub&aribing  WitneueB. 

1.  Where  the  subscribing  witness  lives  out  of  the  state,  the  deed  may  be  proved  bj 
proving  his  handwriting  and  that  of  the  parties.     Lynch  v.  PosUethwaite,  7  M.  209. 

2.  Witnesses  to  an  instrument  executed  out  of  the  state,  the  presumption  is,  are  non- 
residents, and  the  obligor's  signature  may  be  proved  without  accounting  for  their  absence. 
Crouse  v.  Duffield,  12  M.  539  ;  Barjield  v.  HewleU,  4  L.  119. 

3.  The  witness  to  an  instrument  not  authentic  should  be  first  resorted  to ;  and  other 
testimony  cannot  be  heard  till  his  non-production  be  accounted  for.  Labarthe  v.Crerbeau, 
I  N.  S.  486.     Supra,  IX.  (e),  Nos.  5, 8. 

4.  Where  the  sole  subscribing  witness,  though  present,  is  incompetent  from  relation- 
ship to  a  party,  his  signature  may  be  proved.     Buard  v.  Buardy  5  N.  S.  134. 

5.  Proof  of  the  witness's  handwriting  without  proof  of  the  obligoi^s  is  insufficient 
Nor  will  the  witness's  non-residence  dispense  with  proof  of  the  obligor's  signature  or 
mark  if  disavowed.  C.  C.  2241 ;  Dismukes  v.  Musgrove,  7  N.  S.  60 ;  Tagiaseo  v.  Mh 
linari,  9  L.  521 ;  Harris  v.  Patten,  2  A.  217. 

6.  The  sheriff^'s  return  is  not  the  only  evidence  of  a  witness's  absence ;  testimony 
that  he  is  a  non-resident,  or  has  been  diligently  sought  for  within  jurisdiction  of  the  court, 
authorizes  proof  of  his  signature.     Dismukes  v.  Musgrove,  8  N.  8.  379. 

7.  A  private  act,  signed  with  a  party's  mark  before  two  witnesses,  may  be  proved 
afler  their  death  by  proving  their  signatures  and  good  character.  Tagiaseo  v.  MoUwxri, 
9  L.  521 ;  Madison  v.  Zabriskie,  11  L.  251. 

8.  Diligent  search  for  a  witness,  without  proof  of  his  deat-h  or  non-residence,  authorizes 
proof  of  his  signature  and  the  obligor's.     Thompson  v.  Wilson,  13  L.  142. 

9.  A  note  signed  with  a  mark,  not  expressly  alleged  to  be  foiled,  though  its  execu- 
tion be  denied,  may  be  proved  by  evidence  of  the  maker's  repeated  promises  to  pay  it, 
when  such  evidence  is  offered  to  interrupt  prescription  and  the  subscribing  witness  is 
incompetent  from  relationship  to  one  of  the  parties.    Lopez  v.  Berghd,  15  L.  43. 

10.  A  private  deed  is  established  by  proving  the  signatures  of  the  grantor  and  one  of 
the  witnesses,  a  non-rosidenL     Thomas  v.  Tundey,  3  R.  206. 

11.  Where  one  of  the  witnesses  is  dead  and  the  residences  of  the  others  are  out  of 
the  state  or  unknown,  proof  of  the  principal's  signature  will  suffice.  Grand  Gvlf  Co.  v. 
Barnes,  12  R.  127 ;  Sexton  v.  JdcGill,  2  A.  190. 

12.  The  sherifi^'s  return,  that  afler  diligent  search  and  inquiry  no  person  of  the  wit- 
ness's name  could  be  found  in  the  parish,  will  not  authorize  proof  of  the  principal's  sig- 
nature.    Sexton  V.  Ale  Gill,  2  A.  1 90. 

13.  The  diligence  to  be  used  in  the  search  for  subscribing  witnesses  is  the  same  as 
that  required  for  a  lost  paper.     It  must  be  strict,  diligent,  and  iionest     Ik 
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14.  The  oath  of  a  witness  to  a  bond  to  make  title  to  land,  taken  before  the  parish 
judge  by  whom  the  bond  was  recorded,  is,  prima  facte,  sufficient  proof  of  its  genuine- 
ness,   lb. 

15.  Where  one  of  two  witnesses  to  a  private  act  is  dead,  and  the  other  disqualified  bj 
Bobseqaent  marriage  with  one  of  the  parties,  it  will  be  admitted  on  proof  of  the  witnesses' 
signatures.     Robinett  v.  Compton^  2  A.  846. 

16.  Where  a  note  is  signed  by  a  mark,  proof  of  the  witness's  handwriting  and  death 
is  sufficient  to  confirm  a  default  He  will  be  presumed  a  man  of  honesty,  until  the  con- 
trary be  at  least  suggested.     Chaffe  v.  Oupp,  5  A.  685. 

17.  Slid  ELL,  J.,  dissenting.  The  danger  of  forgery  and  error  being  so  much  greater 
in  this  class  of  instruments,  courts,  in  admitting  secondary  evidence,  should  require  as 
much  as  can  with  reasonable  diligence  be  obtained.  The  tenor  of  our  decisions  and 
practice  requires  proof  of  the  witness's  probity.  The  rule  is  a  safe  one,  and  should  be 
foUowed.     lb, 

18.  Proof  of  the  signature  of  two  attesting  witnesses,  one  of  whom  is  dead  and  the 
other  absent,  to  an  act  signed  with  the  vendor's  mark,  is  equivalent  to  that  of  two  wit- 
nesses that  they  saw  him  sign.  And  the  probity  of  the  witnesses,  with  other  corrobo- 
rating circumstances,  will  establish  the  instrument,  though  a  witness  swear  he  saw  it 
without  the  signature  of  the  vendor  who  refused  to  sign.     Smith  v.  GibboUy  6  A.  684. 

19.  Though  the  witness's  signature  and  death  and  the  principal's  absence  for  a  long 
time  from  the  parish  be  shown,  and  his  signature  cannot  be  found  in  the  parish  records, 
yet  the  instrument  should  not  be  received  when  it  is  reasonable  to  suppose  that  other  evi- 
dence, to  render  his  death  more  certain  and  prove  his  signature,  is  attainable.  Wattles 
¥.  OonneTj  9  A.  227. 

20.  When  aAer  a  strict,  diligent,  and  honest  search  for  the  principal  at  the  place* 
where  the  deed  was  executed  in  another  state  and  at  that  indicated  therein  as  his  resi- 
dence, it  is  shown  that  he  never  resided  in  the  parish  and  was  known  to  no  one  in  this 
state,  and  none  of  the  witnesses  examined  at  the  place  where  the  deed  was  executed 
knew  his  signature  or  residence,  proof  of  the  signature  of  the  only  subscribing  witness, 
who  is  dead,  will  suffice.     McGowan  v.  LaughUm^  12  A.  242. 

3)  Compttriacn  of  Handwriting. 

1.  The  signature  of  a  note  may  be  proved  by  comparison  with  that  of  an  appeal  bond  in 
the  suit,  without  proving  the  party's  signature  to  the  bond.     Sauve  v.  Dawion,  2  M.  218. 

2.  The  rule  laid  down  in  O.  C.  art.  226,  p.  306,  for  the  verification  of  private  acts  by 
experts,  is  general,  and  extends  to  all  kinds  of  private  contracts  in  writing  between  citi- 
zens of  every  profession  and  pursuit.     Clark  v.  Cochran,  3  M.  359. 

3.  The  testimony  of  one  witness  who  swears  he  saw  the  party  sign,  and  whose  cred- 
ibility is  not  impeached,  will  not  be  invalidated  by  the  negative  statements  of  two  others, 
made  on  a  comparison  with  documents  on  file  in  the  suit  Bell  v.  Norwood,  7  L.  103. 
Supra,  XVI.  (d),  1),  No.  12. 

4.  The  signature  to  a  private  act  may  be  proved  by  comparison  with  other  signatures, 
duly  legalized  and  deposited  in  the  archives  of  a  notary  public.  C.  C.  2241 ;  C.  P.  325 ; 
BaU  V.  Ban,  15  L.  173. 

5.  A  plea  of  forgery  under  oath  exacts  much  stronger  proof  than  a  mere  general  de- 
nial. So  where  the  maker  of  a  note  denies  his  signature  on  oath,  the  testimony  of 
witnesses,  who  had  not  seen  him  write  or  sign,  to  their  belief  that  the  signature  is 
genuine  fh>m  its  similarity  to  those  they  had  seen,  is  insufficient.  Robinson  v.  Amet, 
15  L.  262. 

6.  The  transfer  of  a  grant  may  be  shown  by  comparison,  when  the  signature  of  the 
subscribing  witness,  who  is  dead,  is  proved.     Davis  v.  Police  Jury,  19  L.  532. 

7.  A  party's  signature  may  be  proved  by  comparison  with  documents  signed  by  him, 
whether  authentic  or  first  satisfactorily  proved.  The  principle  of  comparison,  embodied 
in  O.  C.  p.  306,  art.  226,  was  preserved  by  C.  C.  art.  2241,  and  C.  P.  art.  825,  but 
with  an  enlarged  applicability.     Temple  v.  Smith,  7  A.  562. 

8.  This  doctrine  applies,  not  only  where  the  documents  to  be  proved  form  the  im- 
mediate basis  of  the  action,  but  also  where  they  are  introduced  as  evidence  on  incidental 
questions.     The  reason  of  the  rule  is  as  strong  in  one  case  as  in  the  other,     lb. 

9.  So,  in  an  action  for  enticing  away  plaintiff's  slave,  defendant's  signature  to  a  pass, 
given  to  the  slave,  may  be  proved  by  comparison  with  judicial  bonds  executed  by  him.  lb. 

10.  The  testimony  of  experts  is  to  be  acted  upon  by  the  jury  with  much  caution,  and 
they  are  not  bound  to  surrender  their  own  opinion,  formed  by  their  own  comparison,  to 
the  opinion  of  witnesses  however  experienced.    Jb, 
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(c)  Do/a,  Effecty  catd  AdmiinhiUty  ;  and  Commencement  of  Proof  in  Writing, 

1.  A  lease  in  the  lessor's  handwriting,  unsigned  by  him,  is  no  proof  in  fkvor  of  the 
lessee,  even  if  found  in  the  tatter's  pof^session.     UArgy  v.  Godefroi,  1  M.  78. 

2.  An  act  90tu  seing  prive  has  effect  against  third  persons  from  the  date  of  its  registry. 
Tesner  v.  IfaS,  7  M.  411.     Registry,  III.  (a),  1),  c. 

8.  A  letter  written  by  plaintiff,  and  voluntarily  produced  by  defendant,  may  be  con- 
sidered as  a  writing  emanating  from  the  latter  and  may  avail  plaintiff  as  a  beginning  of 
proof  in  writing.     Lazare  v.  Peytaviv,  9  M.  577  ;  infra.  No.  31. 

4.  Private  or  unregistered  sales  of  immovables  are  admissible.  How  far  they  operate 
against  third  persons  is  a  question  which,  though  left  open,  goes  to  their  effect  only.  9 
M.  706 ;  1  L.  247 ;  2  R.  72,  85. 

5.  Plaintiff's  receipt  produced  by  defendant  is  for  plaintiff  a  beginning  of  written 
proof,  in  a  daim  over  five  hundred  dollars.    Muse  v.  Rogers,  12  M.  850. 

*  6.  An  act  sotis  seing  prive  has  no  date  against  third  persons,  except  that  at  which  it  is 
produced,  unless  the  real  date  be  established  by  testimony  dehors  the  instrument  2 
N.  S.  171 ;  6  N.  S.  832 ;  1  L.  247 ;  7  R.  53 ;  2  A.  311 ;  11  A.  275.  Executioh, 
V.  (a),  3),  E,  No.  6.  Obligations,  VII.  (b),  2),  c,  §  2,  No.  11.  Attachment,  IY. 
(b).  No.  12. 

7.  A  slave  may  prove  the  date  of  a  private  purchase  of  his  freedom  by  a  license  to 
him  to  trade  in  a  coasting  vessel,  and  his  master's  signature  as  his  surety  on  custom-hoose 
bonds  to  obtain  the  license.    Doubrere  v.  GriSier,  2  N.  S.  171. 

8.  Private  acts  whose  date  is  proved  by  evidence  dehors  the  instrument,  accompanied 
by  possession,  the  transaction  being  bond  fide,  have  the  same  effect  against  third  persons 
as  the  parties  themselves.  2  N.  S.  171 ;  4  N.  S.  369  ;  5  N.  S.  147,  428 ;  6  N.  S:  481 ; 
7  N.  S.  579  ;  11  A.  57 ;  infra,  No.  24. 

9.  A  private  writing  in  case  of  a  synallagmatic  contract,  though  not  made  doable,  is 
good  as  a  commencement  of  proof  in  writing.     Ferguson  v.  Thomas,  8  N.  S.  75. 

10.  Under  O.  C.  p.  306,  art  227,  a  synallagmatic  act  under  private  signature  was  not 
null  if  not  made  double ;  it  was  good  as  a  commencement  of  proof  in  writing.  lb. ;  8 
N.  S.  521,  618 ;  4  N.  S.  53;  5  N.  S.  144;  6  N.  S.  437. 

11.  A  contract  which  the  law  requires  to  be  made  double,  if  followed  by  execution, 
will  not  be  void  though  made  single.     Simmins  v.  Parker,  4  N.  S.  201. 

12.  An  instrument  is  not  void  because  without  a  date;  the  date  may  be  proved,  and 
the  instrument  is  then  admissible.     Barfield  v.  Hewlett,  6  N.  S.  80. 

13.  An  act  sous  seing  prive  cannot  be  admitted  without  proof  of  its  execution.  Orijfith 
v.  Tofffles,  6  N.  S.  262. 

14.  An  instrument,  incomplete  and  not  signed  by  all  parties,  is  inadmissible.  IXek  v. 
MaxweU,  6  N.  S.  400.    Obligations,  III.  (b),  2),  Nos.  1,  4, 10, 24. 

15.  The  words,  ^commencement  of  proof  in  writing^  ^Pplj  to  every  instrument  which 
does  not  make  proof  of  itself;  to  every  act  which  parol  is  required  to  establish ;  to  all  in- 
struments not  authentic     Pignatel  v.  Drouet,  6  N.  S.  437. 

1 6.  A  contract  sous  seing  privi  is  binding  on  the  parties,  though,  by  its  terms,  it  be 
agreed  that  a  notarial  act  of  it  shall  afterwards  be  passed,     lb. 

17.  The  sale  of  a  slave  being  contested,  a  party  cannot  offer  a  receipt  for  his  price 
dated  since  issue  joined.  Baines  v.  Higgins,  2  L.  221.  Judgment,  V.  (a),  2),  No- 
3.     Infra,  XXVm.  No.  3. 

18.  Since  the  repeal  of  the  old  code  by  act  1828,  No.  40,  our  laws  are  silent  on  the 
subject  of  commencement  of  proof  by  writing,  and  all  former  rules  relating  thereto  are 
abrogated.    Maxgnan  v.  Gleises,  4  L.  4 ;  Allison  v.  Fox,  5  L.  459. 

19.  A  private  act  is  not  inadmissible,  because  it  refers  to  a  plan  not  produced; 
nor  because  one  of  the  parties  signed  it  with  his  initials  only.     Weis  v.  Mainhaxd,  4  L.  23. 

20.  Under  the  new  code,  a  synallagmatic  contract  need  not  be  made  in  as  many  orig- 
inals as  there  are  parties,     lb, ;  infra,  No.  34;  supra.  No.  10. 

21.  Between  the  parties  to  a  contract  respecting  real  estate,  a  private,  has  the  same 
force  as  a  notarial,  act ;  they  differ  as  to  the  mode  of  proof  only.  Bradford  v.  Clark,  7 
L.  151 ;   Wells  V.  Lamoihe,  10  L.  411. 

22.  A  note,  to  which  one  was  no  party,  is  per  se  inadmissible  to  charge  his  estate. 
But  evidence  to  show,  that  the  proceeds  of  it  when  discounted  went  into  his  bands,  is 
admissible.     Gamier  v.  Peychaud,  9  L.  186.     Supra,  XII.  (h),  Nos.  6, 14 

23.  In  an  action  for  land,  private  sales  not  recorded  in  the  parish  where  it  is  situated 
are  inadmissible.    C.  C.  2242,  2417 ;  Brosnaham  v.  TViriMr,  16  L.  489; 
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24.  The  decision  in  Doubrere^s  case,  supra,  No.  8,  was  made  under  the  old  code  and  is 
inconsistent  with  C.  C.  2417.     Brcusac  v.  DucroSy  4  R.  385. 

25.  An  act  not  authentic  because  not  signed  by  a  witness,  or  for  any  other  defect  of 
fonn,  is  good  as  a  private  writing  if  signed  by  the  parties.  C.  C.  2232 ;  Dtigat  y. 
Gmeau,  5  R.  475 ;  Bbod  v.  Segresi,  12  R.  210.     Supra,  XXIV.  (b),  No.  5. 

26.  As  a  general  rule,  a  private  act  has  no  date  as  to  third  persons ;  but  a  date  may 
be  given  to  it  by  facts  dehors  the  act,  as  by  proof  of  the  death  of  the  person  who  drew  it 
ap,  or  of  a  subscribing  witness.  Any  circumstance  which  renders  its  ante-dating  impos- 
sible, will  give  effect  to  its  date.  Prevost  v.  EUU,  11  R.  56;  McGtU  y.  McGiU,  4  A. 
262 ;  Bachal  v.  Rackal,  4  A.  500. 

27.  Proof  by  a  subscribing  witness,  that  a  private  sale  of  real  property  was  executed 
the  day  of  its  date,  will  not  give  it  effect  from  its  date  as  to  third  persons.  Parol  is 
admissible  only  to  prove  the  date  as  between  the  parties.     Prevost  v.  EUis,  11  R.  56. 

28.  An  act  executed  before  a  notary  and  two  witnesses  by  a  blind  person,  though  not 
authentic,  is  admissible  as  a  private  act,  on  proof  of  the  signature  by  one  of  the  wit- 
nesses corroborated  by  circumstances.  C.  C.  1775,  2231-2  ;  Union  Bank  y.  Morgan^ 
2  A.  418. 

29.  Where  in  an  action  for  a  partnership  settlement  defendant  produces  a  private 
instrument  written  and  signed  by  plaintiff  alone,  purporting  to  be  a  full  settlement  and 
release  of  the  partnership  affairs,  it  will  have  the  same  effect  against  defendant,  as  to  the 
existence  of  the  partnership,  as  if  written  by  himself;  by  producing  and  seeking  to  ayail 
himself  of  it,  he  makes  it  his  own.     Denton  v.  Erwin,  6  A.  317. 

30.  When  a  private  act  of  sale  contains  no  receipt  for  the  price  nor  acknowledgment 
of  its  payment,  the  purchaser,  who  sued  for  the  price  pleads  payment,  must  prove  it 
Kennedy  y.  Beaseley,  8  A.  88. 

31.  In  a  petitory  action,  plaintiff's  deriyative  titles  cannot  be  excluded  for  recitals 
therein  or  want  of  due  registry.  The  objection  goes  only  to  their  effect.  Kittridge  y. 
HtUri,  9  A.  154. 

32.  A  yendee's  written  admission  sous  seing  privi,  that  until  payment  of  his  notes 
given  for  the  price  of  personal  property  it  is  to  be  considered  the  vendor's,  is  inadmissible 
against  a  seizing  creditor  of  the  former  on  simple  proof  of  his  signature.  The  vendor 
must  also  prove  that  the  instrument  was  made  at  the  date  it  bears.  Antogmni  v.  Railey, 
II  A.  275. 

33.  The  projet  of  a  notarial  act  to  sell  succession  property,  though  not  signed  by  the 
vendee  nor  the  notary  and  but  by  one  of  the  vendors,  is  admissible  against  the  party 
signing  to  establish  his  express  acceptance  of  the  succession.  The  act,  though  without 
effect  to  bind  in  a  covenant,  may  disclose  the  intention  to  accept.  OUmss  y.  Burgess,  12 
A.  142. 

34.  The  vendee's  signature  to  a  private  act  is  not  necessary  under  our  code,  which 
has  no  provision  like  art.  1325  C.  N.,  requiring  acts  under  private  signature,  when  they 
contain  synallagmatic  conventions,  to  be  made  in  as  many  originals  as  there  are  parties 
having  a  distinct  interest     Lesseps  y.  Wicks,  12  A.  739. 

35.  The  expression  of  art  2239  C.  C,  ^  between  those  who  haye  subscribed  it,"  is 
synonymous  with  ^  against  them,"  etc.     lb, 

36.  In  an  action  of  damages  for  the  wrongful  seizure  of  a  steamer,  private  bills  of 
sale  are  inadmissible  to  establish  plaintiff's  ownership  without  proof  of  their  dates  or 
signatures.     BenrieU  y.  Quirk,  13  A.  547. 

87.  A  will  in  which  the  testator  admits  that  services  were  rendered  by  a  legatee, 
though  annulled  for  informality,  will  still  serve  as  a  private  instrument  on  which,  coiv 
roborated  by  other  eyidence,  such  services  may  be  recovered  by  the  legatee.  Breaux 
v.  GaBusseaux,  14  A.  233.     Pabent  and  Child,  II.  No.  6. 

38.  The  release  sous  seing  prive  by  a  partner  of  a  mortgage  debt  due  a  partnership, 
though  not  registered  until  after  dissolution  of  the  firm  and  the  assignment  of  its  assets 
to  a  copartner  charged  with  the  liquidation,  cannot,  in  the  absence  of  any  allegation  or 
proof  of  fraud,  be  repudiated  by  the  latter.  As  long  as  the  partnership  continued,  the 
act  of  one  partner  was  the  act  of  the  other,  and  both  are  bound  by  the  date  of  the  release. 
WkiU  V.  Janes,  14  A.  681.     Pabtnership,  III.  (a),  Nos.  9,  15. 

Sec  Suproy  XII.  (c).  Mobtgage,  V.  No.  13.  Pledge,  L  (a),  2).  Pbescbip- 
TiON,  II.  (b),  1),  B,  Nos.  3,  10,  et  al.  Rbgistbt,  II.  (a)  ;  III.  (a),  1),  d  ;  (b).  Sale, 
I.  (e) ;  III.  (b),  4),  A,  No.  2. 
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XXVI.   Of  the  Alteration  op  Whitings. 

1.  An  iminaterial  interlineation  does  not  vitiate  a  deed ;  as  where  land  is  described  ai 
being  twenty  arpents  by  the  ordinary  depth, "  in  front "  being  interlined  after  "  arpents." 
Barrahine  v.  Bradsksarsy  5  M.  190. 

2.  A  paper  offered  in  evidence  is  not  to  be  rejected  merely  because  composed  of 
several  fragments  pasted  together.     Sharp  v.  Stephens,  1  L.  119. 

3.  An  instrument  is  admissible  though  with  indorsements  on  it  by  the  party  in  pos- 
session ;  these  being  good  evidence  against  him  and  good  evidence  for  him,  if  he  can 
show  they  were  made  with  the  other  party's  consent.      Weis  v.  Mainhaut^  4  L.  123. 

4.  A  copy  of  baptismal  registry,  introduced  to  prove  the  age  of  a  party,  cannot  be 
rejected  because  the  words  '^  natural  child  "  in  the  original  registry  have  been  erased, 
and  ''  legitimate  "  interlined.     Fletcher  v.  Cavelier,  4  L.  270. 

5.  Where  a  bond  is  executed  by  filling  up  a  printed  form,  interlineations  for  want  of 
space  are  sufficiently  accounted  for.     State  v.  Botsseaii^  1  R.  388. 

6.  The  presumption  against  the  validity  of  a  deed  which  presents  on  its  face  a 
material  interlineation,  not  being  juris  et  de  jure^  yields  to  contrary  proof  and  even 
concurrent  circumstances,  which  create  a  strong  presumption  that  it  was  made  before 
execution  and  delivery.    Pipes  v.  Sardesttf,  9  A.  152. 

7.  Such  a  deed,  with  proof  to  rebut  the  presumption  that  it  was  altered  after  iu 
execution,  may  go  to  the  jury,  and  the  time  when  the  interlineation  was  made  be  sob- 
mitted  to  their  decision.     3. 

8.  An  objection  to  a  receipt,  that  it  contains  interlineations  in  a  paler  ink  oot 
accounted  for,  will  be  overruled  when  it  is  not  alleged  that  they  change  its  language  or 
meaning  or  are  in  a  material  part,  and  the  appellate  court  cannot  ascertain  from  the 
record  what  they  are.     Taylor  v.  Paterson^  9  A.  251.     Supra^  V.  (b),  No.  1. 

9.  The  words  "  VEe  "  in  an  act  of  sale  were  partially  erased,  and  "  le  Ueu  "  substi- 
tuted, apparently  with  the  same  ink  though  perhaps  by  a  different  hand.  The  locatioa 
of  the  land  sold  was  thereby  entirely  changed.  But  the  instrument  itself  and  the 
evidence  showed,  that  it  was  common  in  acts  at  that  period  to  use  the  word  "^liea^ 
in  the  sense  conveyed ;  the  vendee  and  his  assigns  had  been  in  continuous  possession 
for  nearly  half  a  century ;  the  act  ratified  by  the  vendor  through  an  attorney ;  and 
other  circumstances  supported  its  genuineness.  Hdd ;  even  in  case  of  doubt,  the  title 
followed  by  so  long  a  possession  must  be  held  originally  conformable  thereto,  and  the 
alterations  so  sustained  are  sufficiently  explained.     Toung  v.  Courtney^  13  A.  193. 

10.  A  twelve  months'  bond  with  its  obligatory  clause  filled  up  with  ten  thousand  dol- 
lars, as  required  by  the  circumstances  and  as  the  attorneys  of  both  parties  agreed  should 
be  given  with  defendant  as  surety  to  the  sheriff,  was  delivered  to  the  latter  with  its  con- 
ditional clause  altered.  The  alteration  consisted  of  the  erasure  of  "  five,"  and  the  inter- 
lineation over  it  of  <*  ten,'*  apparently  with  the  same  ink.  Defendant  alleged  he  bad 
signed  before  the  sale,  but  only  for  five  thousand  dollars.  It  appeared  he  had  signed 
before  the  condition,  and  then  stricken  out  his  signature  and  signed  in  the  right  place, 
leaving  space  for  the  condition ;  and  that,  at  the  time,  the  obugatory  clause  had  been 
filled  up,  or  left  blank  and  filled  up  afterwards  by  some  one  intrusted  with  the  bond. 
Held;  the  alteration  is  sufficiently  explained  and  defendant  bound.  BeU  v.  Keefe^  13 
A.  524.     Mandate,  II.  (b).  No.  29. 

11.  The  authenticity,  attached  by  law  to  warehouse  receipts,  will  not  be  extended  to 
one  shown  to  have  been  altered  after  delivery  by  the  warehouseman.  Martin  v.  Cred- 
itorsy  14  A.  393. 

See  Bills  and  Notes,  VL  (a),  2),  No.  1 ;  VIIL  (a),  No.  3.  Taxes,  HI.  (c),  2), 
Nos.  13,  et  seq. 

XXVII.   Of  the  Authentication  and  Proof  of  Non-Judicial  Writings 

FROM  Other  States. 

1.  The  copy  of  a  notarial  act,  signed  and  sealed  by  a  notary  in  the  Spanish  domin- 
ions, cannot  be  authenticated  by  the  certificate  of  the  American  consul  at  the  place 
where  the  notary  exercises  his  duties.     Las  Caygas  v.  Larionda,  4  M.  285* 

2.  A  power  of  attomey,  certified  by  a  foreign  notary,  may  be  proved  by  a  witness 
who  knows  his  signature  and  that  he  acted  as  notary.     Ih,    Supra,  IX.  (d),  No.  3. 

3.  In  a  suit  under  five  hundred  dollars,  it  is  sufficient  proof  of  a  notary's  signature  and 
capacity,  if  one  witness  swear  that,  though  he  have  never  seen  him  write,  he  has  frequently 
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seen  hi9  ugnature  and  believes  that  offered  to  be  his  and  that  be,  whoee  aignature  H 
purports  to  be,  is  a  notary.     Id^  5  M.  326. 

4.  A  Spanish  notarial  act  attested  by  three  notaries  and  the  constitutional  alcalde  of 
the  place,  with  the  certificate  and  seal  of  the  resident  American  consul,  may  be  received 
on  proof  of  the  notary's  signature.     Ferrers  v.  BomL,  10  M.  35. 

5.  The  copy  of  an  act  of  emancipation,  recorded  in  a  clerk's  office  in  another  state, 
most  be  certified  under  act  of  congress  27  March,  1804.     Simmim  v.  Parker^  4  N.  S.  200. 

6.  Affidavits  before  a  notary  in  New  York,  certified  by  the  derk  of  that  city  and 
county,  are  not  duly  authenticated.    Hicks  v.  Duncan^  4  N.  S.  314. 

7.  A  power  of  attorney  authenticated  by  a  justice  in  another  state,  with  a  certificate 
of  the  judge  and  clerk  of  the  county  court,  will  not  support  an  affidavit  by  the  agent  for 
an  attachment     Parham  v.  Murphee,  4  N.  S.  355 ;  Reyfwlds  v.  StiUe,  14  A.  599. 

8.  A  power  of  attorney,  admitted  to  record  in  another  state,  is  not  ^  a  record  or  judi- 
cial proceeding  of  any  court,"  within  the  meaning  of  act  of  congress  26  May,  1790.  A 
eopy  mast  be  certified  under  act  27  March,  1804.     Ih. ;  Reynolds  v.  Rowley,  3  R  201. 

9.  A  duly  authenticated  copy  of  a  deed,  recorded  in  another  state,  must  be  received 
here ;  bat  the  effect  of  such  record  under  the  laws  of  that  state,  if  not  shown,  will  be 
determined  by  the  laws  here.  Norwood  v.  Green^  5  N.  S.  176  ;  Coleman  v.  Breaud,  6 
N.  &  208. 

10.  An  afildavit  for  an  attachment,  taken  abroad,  is  not  to  be  authenticated  under  the 
act  of  congress  ;  but  if  before  the  mayor  of  a  city,  the  seal  of  the  state  should  be  added, 
or  his  signature  and  seal  be  proved.  JeweU  v.  I)avis,  5  N.  S.  433.  Supra,  XYIII.  (d), 
2),  No.  1. 

11.  A  record  or  office  copy  of  a  deed  of  gift,  from  another  state,  cannot  be  admitted 
on  the  oertifieate  of  the  derk  of  a  court  without  the  attestation  of  the  presiding  judge. 
Johnson  v.  Rannelsy  6  N.  S.  621. 

12.  To  a  notarial  act  from  another  state  must  be  annexed  the  notarial  seal ;  and  to  the 
governor's  certificate  the  great  seal  of  the  state.     PhilUps  v.  Flinty  3  L.  149. 

13.  As  a  general  rale,  the  signature  and  capacity  of  one  assuming  the  character  of  a 
public  officer  in  a  foreign  country  must  be  proved  when  contested.  In  cases  of  protests 
of  foreign  bills  of  exchange,  an  exception  is  allowed  in  favor  of  commerce.  lb.;  Walr 
dron  V.  7\trpin,  15  L.  552  ;  Rosine  v.  Bormabel,  5  B.  164.  Bills  and  Notes,  VIII. 
(b),  No8.  1,  32.     Supra,  U.  No.  3  ;  XXL  (d). 

14.  American  consuls  cannot  attest  the  signatures  of  public  functionaries  in  the  coun- 
tries where  they  reside.     &ein  v.  Slein,  9  L.  281.     Supra,  XXI.  (d). 

15.  Private  acts,  acknowledged  before  the  mayor  of  a  city,  are  inadmissible  without 
proving  his  authority  to  take  the  acknowledgment     Skipunth  v.  Creditors,  19  L.  198. 

16.  The  copy  of  an  act  certified  by  the  register  of  a  county  in  another  state,  as  made 
from  his  office  books  on  which  it  was  transcribed,  with  the  certificate  of  the  clerk  of  the 
county  court  that  it  had  been  proved  before  htm,  is  inadmissible,  being  but  the  copy  of  a 
copy  and  disclosing  an  original  not  produced.     Wells  v.  Me  Master,  5  R.  154. 

17.  The  laws  of  another  state  required  assignments  by  a  bank  to  be  recorded  in  the 
county  of  its  domidl  with  the  recorder  of  deeds,  after  approval  by  the  court  of  common 
pkas,  whose  judgments  its  prothonotaries  could  sign.  An  office  copy  of  such  an  assign- 
ment, certified  by  the  recoi^er,  was  offered  with  the  prothonotary's  certificate  under  seal 
of  its  approval  by  the  oonrt.  Appended  were  certificates  from  the  presiding  judge  of 
the  recorder's  signature  and  capacity,  and  from  the  prothonotary  of  the  judge's.  Held  ; 
under  act  of  congress  1804  the  copy  is  admissible.     Horn  v.  Bayard,  11  R.  259. 

18.  A  copy  from  a  record  book  in  another  state,  certified  under  its  seal,  of  a  deed  under 
seal,  appended  to  which  is  the  oath  of  a  subscribing  witness  attesting  its  execution  and 
delivery,  when  the  efiect  of  such  record  by  the  laws  of  that  state  is  not  shown,  is  inad- 
missible. It  is  but  a  copy  of  a  copy,  and  the  original  under  private  signature  is  pre* 
sumed  to  be  in  the  party's  possession.     Leggo  v.  N.  0,  Oanal  Co.,  3  A.  138. 

19.  Where  a  deed  is  acknowledged  before  a  justice  in  another  state  and  recorded  with 
a  clerk  of  court,  a  copy  certified  by  the  latter,  though  the  governor  certify  his  capacity 
and  that  his  certificate  is  in  due  form,  etc,  is  inadmissible  where  the  effect  of  such  copy 
under  the  laws  of  that  state  is  not  shown.     Dickson  v.  GrissoHy  4  A.  538. 

20.  To  admit  the  oertified  copy  of  a  deed  under  act  of  congress  27  March,  1804,  the 
oertifieate  need  not  recite  that  the  deed  would  be  admissible  under  it  in  the  state  where 
it  IS  given.     Francis  v.  Scott,  5  A.  668. 

21.  A  duly  certified  copy  of  the  record  of  a  deed  in  another  state  by  whose  laws  a 
copy,  oertified  by  the  cleri^  in  whose  office  the  record  is  kept,  is  admissible  there,  is  in 


e04  EVIDENCE,  XXVHL  —  EXCHANGE. 

like  manner,  under  the  act  of  congress,  admisBible  here.     SmM  v.  Afe  Whaixn^  7  A. 
146. 

22.  The  acts  of  notaries  in  the  other  states  or  foreign  coantries,  with  the  exception 
of  protests  of  foreign  bills  of  exchange  which,  by  the  custom  of  merchants,  prove  them- 
selves everywhere,  are  not  admissible  without  proof  of  the  signature  and  capacity  of  such 
officers.    Schneider  v.  Cochrane^  9  A.  235. 

23.  The  certificate  of  a  Louisiana  commissioner  for  another  state  of  the  official  capac- 
ity of  the  clerk  of  a  county  court,  before  whom  a  deed  is  acknowledged,  is  prima 
facie  evidence  of  the  latter's  authority  to  receive  the  acknowledgment,  and  the  doc- 
ument so  certified  should  go  to  the  jury.  Act  9  March,  1855,  §  3,  No.  50 ;  Tu/cker 
V.  Bwrrxe,  12  A.  871. 

XXVIII.   Op  Recognitivb  and  Conpiemative  Acts. 

1.  An  act  of  express  ratification,  to  be  valid,  must  mention:  Jirgt^  the  substance  of 
the  obligation  ;  second^  the  motive ;  thirdy  the  intention  to  repair  the  vice  or  vices  which 
exist.  If  there  be  several  vices,  mention  of  one  only  will  not  repair  the  others.  C.  C. 
2252 ;  11  M.  612;  1  R.  457,  459;  7  R.  338. 

2.  A  private,  afterwards  recognized  in  an  authentic,  act,  takes  efiect  from  the  date 
of  the  latter  without  proof  of  the  original,  the  signature  of  a  witness  to  which  need  not 
be  proved.     Scott  v.  Gahnt,  2  L.  70 ;  Delogny  v.  Nc^  3  L.  427. 

3.  The  recognition  of  a  parol  contract,  written  after  suit  thereon,  is  admissible  if  the 
original  contract  be  legal.     Newsom  v.  Adanu,  3  L.  233.     Supra,  XXV.  (c),  No.  17. 

4.  Confirmative  acts  dispense  with  exhibition  of  the  primordial  title,  if  its  tenor  be 
therein  specially  set  forth  ;  but  if  not,  the  primordial  title  must  be  produced.  C.  C.  2251 ; 
6  L.  47  ;  8  L.  141 ;  6  R.  175. 

5.  The  recognition  of  a  debt  is  to  be  understood  with  reference  to  a  primordial  title, 
and  if  the  recognition  admit  a  different  obligation,  the  debtor,  by  producing  the  primary 
title  and  showing  the  error,  will  be  relieved.  Itelf  v.  Mclhnough^  19  L.  100;  Adk  r. 
MetcyeTy  1  A.  254.    Obligations,  III.  (b),  3),  No.  20. 

6.  A  recognition  by  the  principal  of  a  deed  by  an  agent,  whose  procuration  has  been 
lost  or  mislaid,  renders  the  deed  valid  ab  initio  ;  and  where  it  sets  forth  the  tenor  of 
the  original,  the  latter  need  not  be  produced.  So,  where  the  recognition  emanates  from 
a  public  officer,  the  successor  of  the  one  authorized  to  make  the  original.  OuUiver  v. 
Berge,  1  R.  427. 

7.  Becognitive  acts  are  ex  certd  scierUid  or  in  formd  communi.  The  former,  in 
forma  tpeciali  et  dispositivd,  are  those  in  which  the  primordial  title  is  set  forth ;  thej 
are  equivalent  to  the  original  when  lost,  and  prove  its  existence  against  the  person 
making  it,  dispensing  with  its  production.     Brooks  v.  Norris^  6  B.  175. 

8.  Recognitive  acts  in  formd  communi  are  those  in  which  the  tenor  of  the  primordial 
title  is  not  set  forth,  serving  only  to  confirm  it  so  far  as  true,  and  to  interrupt  prescrip- 
tion ;  they  do  not  prove  its  existence,  nor  dispense  with  its  production.     Ih, 

9.  By  the  common  law,  a  party  cannot  use  a  recital  in  a  deed  pointing  to  higher 
evidence  in  his  power,  until  he  account  for  its  non-production  which  creates  a  presump- 
tion against  him.     Ih. 

10.  Private  acts  can  only  be  made  authentic  by  recognitive  acts  setting  forth  their 
tenor,  executed  before  a  notary  and  two  witnesses.     OhaanbUse  v.  Atchuony  2  A  488. 

See  Donations,  V.  (b).  No.  22. 

EXCEPTIONS. 

See  Appeal,  I.  (b),  2),  d  ;  III.  IX.  (g),  2) ;  (e),  3).  Bill  of  Exception.  Com- 
pensation, I.  No.  3 ;  III.  Nos.  16,  22,  et  al ;  TV.  No.  9.  Evidence,  XV.  (d),  2), 
No.  3 ;  XXIV.  (a).  No.  1.  Mobtoagb,  VI.  (c),  7).  Pleading,  VL  Sueettship, 
n.  (a),  4). 

EXCHANGE. 

1.  A  verbal  contract  for  the  exchange  of  immovables  or  slaves  is  invalid.  Mor^  v. 
McGowanj  4  M.  210.    Evidence,  XIV.  (a).    Sale,  I.  (e). 

2.  One,  giving  goods  and  money  in  exchange  for  the  note  of  a  third  person,  has  no 
recourse  against  the  transferrer  if  the  note  be  not  paid.  Shuff^v.  OroUy  12  M.  89. 
Bills  and  Notes,  IV.  (f ).    Sale,  VIII. 

3.  A  party  evicted  may  sue  for  damages  or  the  thing  he  gave,  which,  if  in  poeeessioo 
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of  a  minor  evicting  him,  mast  be  restored.     O.  C.  p.  870,  art  4 ;  Goodwin  y.  C%«cn«aii, 
8  N.  S.  410. 

4  A  party  evicted  may  demand  back  what  he  has  given,  even  from .  the  creditors  of 
the  opposite  party  if  he  become  insolvent.     Satd  v.  Creditors^  7  N.  S.  601. 

5.  If  A  receive  from  B  a  slave  at  a  stipulated  price,  to  be  paid  for  out  of  the  proceeds 
of  the  sale  of  the  slave  of  A  delivered  to  B  at  the  same  time,  it  is  a  contract  of  exchange, 
thoQgh  passed  as  a  sale.     Ails  v.  jBotrmon,  2  L.  258. 

6.  A  vendee  who  novates  his  notes,  given  for  the  price,  by  others  he  himself  has  re- 
odved  from  a  third  person  to  whom  he  afterwards  sells  the  property,  does  not  warrant 
the  solvency  of  the  parties  to  the  notes  given  in  exchange  for  his  own,  unless  he  had 
good  reason,  at  the  time  of  the  novation,  to  believe  such  parties  insolvent.  JBarihet  v. 
Aruby,  14  L.  30. 

7.  An  exchange  of  a  military  site  for  other  land  is  valid  as  a  sale  under  act  of  congress 
S  March,  1819,  authorizing  the  sale  of  certain  military  sites.  An  exchange  is,  in  effect, 
bat  a  doable  ssde.     Gulliver  v.  Berge^  1  B.  427. 

8.  Where  lands  are  exchanged  and  a  party  evicted,  his  damages  are  determined  by 
the  valne  —  not  of  the  land  he  received  — but  the  land  he  gave,  which  represents  the 
price.    C.  C.  2482,  2688-7 ;  Barcus  v.  Farrar,  4  A.  219. 
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I.  In  General. 
n.  Of  the  Rioht  to  Issue  ok  Stat  Exbctttion. 

ni.  Of  the  Writ  of  Distringas. 

rv.  Of  the  Writ  of  Possession. 
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B.  Stock  and  Partnership  Property.  2)  Terms  and  Mode  of  Sale. 
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What  it  Covers.  5)  FrauduUnt  Bidders  and  Thoee  tdb   Re- 

!1  In  General.  fuse  to  Oomp^  with  their  Bid. 
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against  Them.  9)  VatidUy  of  Sale  as  Affected  by  the  Judg- 

61  In   General.  menL 

$2  Interrogatories    and  10)  Rectification  of  Sale. 

Answers.  U)  To  Whom  Sheriff  must  Pay  Proceeds. 

■.Debtor's    Property    Disposed    of  12)  Effect  of  Adjudication ;  and  What  Passes 

Frandnlently  or  BonS  I^de.  to  the  Purchaser. 

4)  Amount  and  DivisMity  of  Seizure.  is)  Avoidance  of  Execution  Sales;   General 

5)  Notice  to  Dtttor.  Rules  rdative  to  their  NuUity  ;  and  Pur- 

6)  EffecU  of  Seizure;  and  Sheriff's  Rights  chaser's  Equity  to  Reimbursement. 

Tl^lf^'  («)  SaHsf action  of  ExecuHan. 

B.  Privilege  acquired  by  Seizure.  (f)  Return  and  Expiration  of  ike  Writ. 

7)  Forthcossing  Bonds. 


VI.   Of  the  Writ  of  Capias  ad  Satisfaciendum. 

(a)  Bi  GeneraL  (b)  Prison  Limits;    and  the  Bond  and 

Surety  to  Keep  them. 
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I.  In  General. 

1.  The  inferior  execates  the  jadgment  of  the  appellate  oonrt,  as  the  former  under- 
stands it,  but  subject  to  the  letter's  revision.     JBolsUin  t.  Benderfonj  6  N.  S.  276. 

2.  AJi./a,  ma  J  issue  to  a  parish  where  defendant's  property  is  situated,  though  oat 
of  the  jurisdiction  of  the  court.  C.  P.  642 ;  Lafan  t.  SmUh,  3  L.  475.  Attachment, 
I.  JSfos.  8,  et  seq.     InfrOy  V.  (a),  3),  D,  §  1,  No.  9. 

3.  Where  there  is  no  evidence  on  record  that  French  is  the  moiher*tongae  of  defend- 
ant, no  objection  can  be  made  that  the  writ  is  not  in  both  langaages.     lb. 

4.  A  scrawl  on  a  writ  with  the  letters  L.  S.  on  it,  is  no  evidence  that  the  court  issuing 
the  writ  had  a  seal.     Fink  v.  LaUandey  16  L.  547. 

5.  A  scrawl,  inclosing  the  letters  L.  S.  affixed  to  Aji.fa,y  will  be  good  as  a  seal,  where 
the  court,  from  using  it  in  other  writs,  it  is  to  be  presumed  had  no  engraved  seaL  Dnmel 
V.  Bice,  2  R.  374. 

6.  The  provision,  const.  1845,  art.  69,  that  all  process  shall  isAie  in  the  name  of  the 
state,  is  directory,  and,  regulating  a  mere  matter  of  style,  its  non-observance  in  a  judicial 
sale  cannot  affect  the  title.     Broughton  v.  Kingy  2  A.  569.     Taxes,  III.  (c),  4),  No.  4. 

7.  The  seal  of  court  is  essential  to  the  validity  of  an  execution ;  without  it,  a  sheiiflf 
has  no  authority  to  act.  C.  P.  626 ;  Bonin  v.  Burand,  2  A.  776 ;  Fink  v.  LaOande,  16 
L.  547  ;  Drouet  v.  Bicey  2  R.  874 ;  King  v.  Baker,  7  A.  571.  Infra,  V.  (a),  7),  No.  1. 
ExEGUTOsT  Process,  III.  (a),  No.  8. 

8.  Defendant's  failure  to  except  to  the  petition,  because  in  English  only,  does  not 
waive  his  right  to  require  the  order  of  execution  to'  be  both  in  English  and  French,  as  it 
must  be  where  the  latter  is  his  maternal  tongue.  0.  P.  626 ;  Dubroea  v.  F<wrot,  3  A. 
272. 

9.  Defendants  alone  can  take  advantage  of  any  inaccuracy  in  the  title  of  the  case  in  a 
Ji-fa. ;  and  they  waive  their  right  by  insisting  on  a  sale  under  the  seizure  and  appraise- 
ment.    Chnrey  v.  Copland,  3  A.  452. 

10.  The  issuing  of  execution  in  French,  defendant's  maternal  tongue,  is  a  persons! 
privilege  which  he  may  waive ;  his  creditors  cannot  complain.  Le  Blanc  v.  Dubroea,  6 
A.  361. 

11.  It  is  for  the  court  which  rendered  judgment  to  regulate  the  mode  of  its  execution, 
and  the  supreme  court  will  not  interiere  except  in  clear  cases  of  injustioe  or  oppression. 
C.  P.  629 ;  Compton  v.  Airial,  9  A.  496. 

12.  There  is  no  inconsistency  between  §§  1,  2,  act  15  March,  1855,  No.  337,  of  which 
the  former  merely  prescribes  the  form  of  Aji.fa^  and  the  latter  the  period  of  its  retorn. 
A  writ  then  is  in  due  form  though  returnable  on  a  particular  day,  if  not  less  than  thirty, 
nor  more  than  seventy,  days.     BiU  v.  Labarre,  12  A.  419. 

See  Marbiaqb,  XIV.  (c),  2).    Sheriff,  I. 

II.  Of  the  Right  to  Issue  or  Stat  Execution. 

1.  If  an  appeal  be  abandoned,  execution  shall  not  issue  from  an  appellate  court,  but 
appellee  must  take  his  remedy  on  the  appeal  bond.     AfoUere  v.  Bayon,  2  M.  145. 

2.  If  an  appeal  be  dismissed  by  consent  of  parties,  plaintiff  may  proceed  to  execution 
as  if  no  appeal  had  been  taken.     Clark  v.  Farrar,  3  M.  214. 

3.  AjfLfa.  may  issue  before  ten  days  have  elapsed  from  signature  of  the  judgment, 
though  the  opposite  party  may  stay  it  by  appeal.     Labarre  v.  Dutnfbrd,  10  M.  182. 

4.  An  execution  issued  in  the  name  of  a  curator  who,  pending  its  injunction,  is  dis- 
charged and  so  unable  to  act  for  the  heirs,  may,  the  injunction  being  dt^lved,  still  con- 
tinue.    Roberts  v.  Kinchen,  5  N.  S.  420. 

5.  One  not  a  party  to  the  record  has  no  control  ov^r  the  execution.  Fbtker  v.  Tisr- 
ner,  5  N.  S.  707.     Payment,  II.  (b),  2),  No.  5. 

6.  When  defendant  dies,  judgment  against  him  must  be  declared  executoiy  against  his 
heirs  or  representatives ;  but  when  plaintiff  dies,  his  heirs  or  representatives  may  take 
out  execution  at  once.    Legendre  v.  McDonogh,  6  N.  S.  514. 

7.  Where  the  matters  at  issue  are  divisible,  a  judgment  on  one  point,  which  it  is  dear 
no  judgment  on  the  others  can  modify,  may  be  executed.  Bourguignfm  v.  Batidoutquiey 
7  N.  S.  157. 

8.  Joint  execution  cannot  issue  on  separate  judgments.     Dugat  v.  Bahin,  8  N.  S.  392. 

9.  Only  one  execution  can  issue  at  a  time  on  one  judgment,  whatever  the  Bomber  of 
defendants.     Hyd$on  v.  DangerfiM,  2  L.  66. 
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10.  Bat  if  two  issue,  the  last  acted  on  can  alone  be  enjoined ;  the  other  maj  proceed. 
Ih.    Injunction,  IL  (b),  3),  No.  6. 

11<.  When  a  judgment  decrees  plaintiff  land,  and  defendant  a  sum  for  its  price  or  the 
improTements  on  it,  without  fixing  anj  time  for  the  payment,  defendant  may  execute  his 
portion  of  the  judgment  though  plaint^  have  not  his  own.  Righior  y.  Winter ^  14  L.  548 ; 
Black  ▼.  CaOeU,  1  R  540 ;  MiUikm  v.  Rowley,  8  R.  253 ;  Fletcher  v.  Oaveliery  10  L.  119. 

12.  A  creditor  with  a  joint  judgment  against  several  debtors  in  solido  must  execute 
it  as  therein  indicated,  and  cannot  have  at  the  same  time  a  ecu  «a.  against  one,  aji.fa, 
against  another,  and  proceedings  suspended  as  to  a  third.  JBUmchaard  v.  Zacharie,  15  L.  541. 

13.  The  omission  to  docket  a  judgment  does  not  prevent  its  execution.  Fink  v.  Lai' 
lande^  i6Ud^7. 

14.  When  a  creditor,  renouncing  his  rights  after  buying  in  property  under  his  exe- 
cution, retransfers  it  to  the  debtor,  agreeing  that  the  judgment  should  be  reinstated, 
as  if  not  executed,  to  be  paid  at  a  certain  period,  he  cannot,  on  failure  of  payment  at 
such  period,  take  out  execution  without  previous  notice  to  the  debtor  in  the  nature  of  a 
tdrefaeias.     Zaeharie  v.  Winter^  17  L.  76.     Notation,  II.  No.  29. 

15.  Afi^fa.  may  be  issued  while  a  debtor  is  imprisoned,  or  within  the  limits,  under  a 
CO.  so,     ComUoch  v.  Oreon,  4  B.  528. 

16.  Cveiything  done  under  an  execution  unlawfully  issued  is  void.  Holmes  v.  Ifem- 
i»i,6R.51.    ^/rOjV.  (a),  7),  No.  1. 

17.  An  under-tutor  cannot  sue  out  execution  on  a  judgment  he  has  obtained  for  the 
DkiDor  against  the  tutor,  until  the  latter's  functions  have  terminated.     Jb. 

18.  A  district  court,  to  which  the  supreme  court  sends  a  judgment  for  execution,  acts 
but  ministerially  and  must  have  the  mandate  recorded  on  the  minutes*  The  creditor 
has  then  an  absolute  and  immediate  right  to  execution,  which  an  appeal  cannot  suspend. 
C.  P.  619,  623-9 ;  Lovelace  v.  Tayhry  6  B.  92. 

19«  A  foreign  tutor  of  minor  heirs  cannot  issue  execution  for  a  claim  of  the  socces- 
raon  opened  here.    Ball  v.  Parke,  9  R.  138 ;  Parke  v.  Patten,  lb.  167. 

20.  Where  judgment  stays  execution  until  plaintiff  furnish  an  indemnity  bond,  defend- 
ant is  not  entitled  to  notice  of  its  filing,  to  give  him  an  opportunity  of  objecting  to  its 
sufficiency,  before  execution.  Plaintiff  must,  at  his  peril,  give  a  sufiicieut  bond.  Rhodee 
T.  Skolfield,  10  R  131. 

21.  A  certificate  of  the  clerk  of  the  supreme  court^  that  a  transcript  has  not  been 
*^  l»x>nght  up,"  is  equivalent  to  one  that  it  has  not  been  '*  filed "  within  the  time  fixed, 
and  authorizes  execution.     Champomier  v.  Washington,  2  A.  1013. 

22.  Such  certificate  must  be  produced  before  the  lower  court  and  an  order  of  execu- 
tion obtained ;  it  is  not  enough  to  file  it  with  the  clerk.     C.  P.  589 ;  lb. 

23.  Where  the  recourse  plaintiff  seeks  against  the  judgment  debtor's  non-resident 
legatees  is  personal  and  involves  matters  in  pays,  he  cannot  proceed  by  appointment  of 
a  curator  ctd  hoc  and  a  rule  to  show  cause.     Reynolds  v.  Horn,  4  A.  187. 

24.  A  liquidating  partner  who,  having  obtained  judgment  for  the  firm,  becomes  bank- 
rupt and  at  the  assignee's  sale  buys  in  his  interest  in  the  judgment,  cannot  issue  execu- 
tion without  showing  a  subsequent  authority  from  his  former  copartners.  Florance  v. 
Bridge,  5  A.  785. 

^.  When  a  stay  of  execution  is  granted  on  the  minutes  but  not  embodied  in  the 
judgment,  and  execution  issues  before  the  expiration  of  the  term,  the  redress  is  by  in- 
junction or  action  of  damages ;  but  the  seizure  and  sale  will  not  be  null,  at  least  as  to 
third  persons.     Girardy.  Hirseh,  6  A.  651. 

26.  The  act  18  March,  1850,  No.  158,  does  not  require  the  oath  to  authorize  the  clerk 
of  the  parish  of  Claiborne  to  issue  execution  on  a  judgment,  destroyed  by  the  burning  of 
the  court-house  of  that  parish,  to  be  made  by  the  judgment  creditor  and  no  other  person ; 
it  may  be  made  by  his  attorney  who  obtained  the  judgment.     Wafer  v.  Wafer,  7  A.  542. 

27.  The  transferee  of  a  judgment  by  notarial  act  may  issue  execution  in  his  own 
name.    Bebert  v.  Doussan,  8  A  267. 

28.  Art  620  C.  P.,  requiring  the  decree  of  the  supreme  court  to  be  recorded,  etc.,  is 
repealed  by  act  18  March,  1852,  No.  305 ;  9  March,  1855,  §  5,  No.  56,  authorizing  the 
derk  to  receive,  file,  and  record  the  mandate  and  to  issue  ail  legal  process  under  it. 
Maskell  V.  Haifleigh,  8  A.  457 ;  Biniin  v.  OiUy,  13  A.  461. 

29.  The  assignee  of  a  judgment  which,  before  notice  to  the  debtor,  is  seized  by  the 
aaaignor^s  judgment  creditor,  cannot,  by  injunction  or  otherwise,  arrest  the  latter's  execu* 
tion  for  irregularity.  Adams  v.  Hennen,  9  A.  225.  Pleading,  I.  (a),  Nos.  11,  12 ; 
VIII.  (d),  1),  No.  1.     Salb,  VIII.  (b),  Nos.  1,  et  aL 

30.  Ai  a  general  rule,  execution  will  not  be  stayed  for  matters  not  apparent  on  the 
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proceedings,  without  an  affidavit  and  bond  to  indemnify  the  party  issuing  it     Piemat  v. 
MUiet,  10  A.  286. 

31.  But  when,  on  its  face,  the  process  appears  to  have  wrongfuUj  issued,  e.  y.  where 
tiji.fa.  is  unsupported  by  a  judgment,  the  court  may  either  ex  proprio  motu  airest,  or 
grant  a  rule  to  quash,  the  proceedings.  And  pending  the  rule  a  provisional  stay  of 
execution  may  be  ordered;  nor  will  an  injunction  be  required  C.  P.  130;  A 
Courts,  I.  Nos.  3, 13. 

32.  A  party,  to  stay  a  writ  of  possession  issued  from  the  district,  on  a  judgment  ftom 
the  supreme,  court,  must  show  afiinmatively  that  it  issued  in  contravention  of  the  latter^a 
decree.     C.  P.  629  ;   Crane  v.  Allen,  11  A.  496.     Mandamus,  L  (a),  3),  No.  5. 

33.  Though  by  a  judgment  against  defendant  and  his  sureties,  they  are  to  be  sobro- 
gated  to  plaintiff's  rights  on  payment,  the  latter  may  permit  execution  to  issue  at  tbeff 
instance  before.  If  he  authorize  it,  third  possessors  of  property  subject  to  his  mortgage 
cannot  complain  of  executory  proceedings  to  enforce  payment,  in  which  the  suretiea 
have  an  equitable  interest.     Fluker  v.  Boho,  11  A.  609. 

34.  Execution  may  issue  on  a  judgment,  after  its  transfer,  in  the  traosferrei^s  name. 
A  claim  assigned,  whether  before  or  after  judgment,  may  be  prosecuted  in  the  assignor's 
name.     Mondin  v.  Chrtstaphe,  13  A.  324. 

35.  Defendant  cannot  complain  that  execution  has  issued  in  the  name  of  a  deceased 
plaintiff  instead  of  that  of  his  legal  representatives ;  a  payment  to  them  or  the  adminis- 
trator will  obviate  all  difficulty.     Books  v.  WiUianu,  13  A.  374. 

36.  Where  defendant  makes  no  complaint  of  an  execution  prematurely  issued  and 
which,  if  issued  immediately  afler  the  delay  for  a  suspensive  appeal,  would  still  have 
been  prior  to  a  second  execution  issued  by  another  creditor,  the  first  execution  takes 
the  precedence.     SowU  v.  PoUard,  14  A.  287. 

37.  The  object  of  art  624  C.  P.,  amended  by  act  22  March,  1843,  Na  64,  is  to  pro- 
tect defendant's  right  to  a  suspensive  appeal  by  granting  him  a  certain  delay,  the  right 
to  which  being  in  his  interest,  and  not  affecting  public  order,  he  may  waive.  C.  P.  567. 
If  execution  issue  prematurely,  it  is  a  mere  irregularity  to  be  corrected  within  the  delay 
for  a  suspensive  appeal  or  after  it  is  taken,  but  insufficient,  if  not  so  corrected,  to  author- 
ize an  injunction,  or  impair  the  execution  which  becomes  valid  after  the  expiration  of 
the  delay.  lb.  Injunction,  II.  (b),  1),  No.  8 ;  3),  No.  6.  Judgment,  VII.  Na  8. 
Appeal,  VII.  (b),  No.  13. 

See  act  15  March,  1855,  §  5,  No.  199.  Appeal,  L  (b),  1),  No.  41 ;  (f)  ;  lEL  (d), 
Nos.  7, 12,  et  al. ;  VII.  (b)  ;  VIII.  (d).  No.  19.  Costs,  II.  Nos.  23,  31.  Evidknck, 
XII.  (j),  1),  No.  33.  Executory  Process,  II.  Injunction,  IL  (b),  3) ;  III.  Na 
9.  Judgment,  V.  (c).  No.  1 ;  VII.  New  Orleans,  II.  (e),  5),  c.  No.  18.  Succes- 
sion, VIII.  (e),  7),  D,  No.  24 ;  8)  ;  (f ),  2),  b,  Nos.  13,  27.  Summary  Process,  IL 
No.  25.     Taxes,  III.  (c),  4)  ;  (d),  1). 

III.  Of  the  Writ  of  Distringas. 

1.  A  notary,  ordered  to  make  a  partition  by  th^  probate  court,  is  its  ministerial  ofli- 
cer ;  and  his  certificate,  that  a  party  in  possession  of  the  property  refuses  to  prodaoe 
it,  places  him  in  the  situation  of  a  defendant  in  the  ordinary  courts  who  refuses  to 
comply  with  a  judgment.  On  this  evidence,  an  absolute  writ  of  distringai  may  issue 
to  compel  a  compliance.  T^averso  v.  RoWy  11  L.  498;  SUwcart  v.  Pickardy  1  &• 
415. 

2.  The  office  of  the  writ  is  to  enforce  the  performance  of  things  possible,  not  to 
punish  parties  for  failing  to  do  things  impossible.     Bowles  v.  Wilcoxenj  2  A.  760. 

3.  So,  it  will  not  issue  to  compel  the  specific  performance  of  a  judgment  for  the  deliv- 
ery of  property,  e.  g.  sugar,  where,  because  bonded  and  sold,  it  cannot  be  delivered  in 
kind.  Nor  can  the  debtor  be  forced  by  the  writ  to  deliver  in  such  case  an  equal 
quantity  of  the  same  kind  of  property.     lb, 

4.  A  judgment,  ordering  defendant  to  remove  obstructions  against  the  natural  drain- 
age of  plaintiff's  lands,  may  be  enforced  by  a  distringas.  Leonard  v.  Kleinpetrey  7 
A.  44. 

IV.  Of  the  Writ  of  Possession. 

1.  Where  judgment  in  a  possessory  action  decrees  possession,  leaving  open  the  ques- 
tion of  damages  for  illegal  detention  of  the  land,  the,  writ  of  possession  may  issue  fotth* 
with.     Bourguignon  v.  Boudotisquie^  7  N.  S.  157. 

2.  The  writ  must  pursue  the  judgment;  the  latter,  if  uncertain,  may  be  rendered 
certain  by  reference  to  the  pleadings ;  C.  P.  630-1 ;  but  where  both  are  insufficient 
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to  show  the  location  and  extent  of  possession,  the  writ  cannot  be  executed,  and  the  case 
will  be  remanded.      WilUams  v.  Keiso,  7  L.  409 ;   Copley  v.  Bonner,  7  A.  579. 

3.  Soy  where  the  sheriff  cannot  ascertain  from  the  judgment  and  petition  which  are 
alone  to  guide  him,  that  the  road  and  improvements  mentioned  in  the  petition  are  the 
same  which  existed  when  it  was  filed,  the  writ  cannot  be  executed.  He  cannot  obtain 
the  requisite  information  without  the  declarations  of  both  parties  or  the  examination  of 
witnesses ;  this  would  be  a  new  trial  before  the  sheriff.     lb. 

4.  Where,  in  an  action  to  set  aside  a  sheriff's  sale,  the  judgment  orders  the  purchaser 
to  be  put  in  possession  and  a  rule  by  him  against  a  third  person,  alleged  to  detain  the 
propertj  illegallj,  is  made  absolute,  the  latter  cannot  be  relieved  on  appeal  on  the 
groand  that  a  suit  is  pending  between  him  and  the  purchaser  for  the  propertj.  Jacobs  v. 
AuguHin,  3  A.  708. 

5.  No  length  of  time  can  deprive  a  party  of  the  right  to  issue  a  writ  of  possession,  to 
which  he  is  entitled  hj  his  judgment,  [provided  the  latter  be  not  prescribed].  jRiddle  v. 
Badif,  8  A.  106. 

6.  A  decree  recognizing  plaintifis'  right  to  an  interest  in  a  partnership  between  their 
anoestor  and  defendant  who  was  ordered  to  account,  authorized  the  former  to  exercise 
all  their  rights  as  partners  to  protect  and  manage  that  interest :  but,  without  passing  upon, 
left  the  mode  of  exercising  those  rights  to  the  necessity  of  the  case  and  the  interpretation 
given  the  partnership  contract.  SM,  that  plaintiffs  were  not  entitled  to  a  writ,  giving  them 
the  unreserved  possession  and  administration  of  the  partnership  property.  Junek  v.  Sezeauy 
11  A  731. 

V.  Op  the  Wbit  of  Fieri  Facias. 

(a)  Seizure. 
\)  In  General. 

1.  The  rights  of  the  seizing  creditor  cannot  be  greater  than  those  of  his  debtor. 
BalUo  v.  Poisset,  8  N.  S.  837 ;  Smith  v.  McMichen,  8  A.  819.'  Corporations,  X. 
(p),  No.  1.    Attachment,  VIL  (a).  No.  7. 

2.  A  purchaser  at  a  sheriff's  sale,  made  without  a  previous  seizure,  acquires  nothing, 
at  least  as  against  a  third  party  in  possession.  Nor  can  the  latter  be  held  to  construc- 
tive notice  of  an  invalid  seizure.  Williams  v.  Glark,  11  A.  761.  Infra,  8),  c,  §2, 
No.  7;  (d),  18),  Nos.  29,81.  Attachment,  VI.  (e).  No.  4.  Obligations,  VII. 
(b),  2),  A,  No.  11. 

3.  An  adjudication  under  an  illegal  or  insufficient  seizure  confers  no  title.  MonHcon  v. 
Mullen,  12  A.  275. 

4.  Plaintiff  or  his  attorney  need  not  accompany  the  sheriff  to  point  out  property ;  it 
suffices  to  inform  him  where  he  will  find  property,  which  it  then  becomes  his  duty  to 
seize.     C.  P.  643  ;  Marshall  v.  Simpson,  18  A.  487. 

5.  The  seizure  is  part  of  the  record  and  the  basis  of  the  purchaser's  title ;  its  illegali- 
ty cannot  be  cured  by  the  advertisement,  which  forms  properly  no  part  of  the  return  ; 
and  so  the  debtor,  as  warrantor,  is  interested  that  the  seizure  be  made  in  accordance 
with  his  rights  in  the  property.  Merrick,  C.  J.,  with  concurrence  of  Cole,  J.,  dis- 
senting in  Pittman  v.  Robicheau,  14  A.  108. 

6.  For  the  description  of  the  thing  seized  and  the  extent  of  the  rights  covered  by  the 
seizure^  see  Infra,  (d),  7)  ;  and  for  the  right  of  seizure  as  ejected  by  the  expiration  of 
the  writ.  Infra,  (f ). 

See  Etidence,  XXIL  (c),  2),  No.  82. 

2)  Debtor's  Right  to  Point  out  Property;  and  What  must  be  First  Seized. 

1.  The  debtor's  personal  property  must  be  first  seized  and,  if  in  possession  of  mova- 
bles and  slaves,  he  cannot  point  out  land  and  require  it  to  be  sold  in  preference.  Mor^ 
gan  v.  WoorhieSy  3  M.  475. 

2.  If  the  sheriff,  when  requested  to  seize  movables  and  slaves,  refuse  and  seize  land, 
the  creditor  must  oppose  its  sale ;  if  he  permit  it  to  take  place,  he  cannot  hold  the 
sheriff  liable  for  his  judgment.    lb. 

3.  In  default  of  personal  property  or  slaves,  defendant  has  a  right  to  point  out  the 
real  property  which  he  wishes  sold.     lb. 

4.  Third  persons  cannot  object  that  the  sheriff  seized  slaves,  though  his  return  did  not 
state  that  no  personal  property  was  to  be  found.     Thompson  v.  Chretien,  12  M.  250. 

5.  Defendant  in  execution  has  a  right  to  point  out  the  property  which  he  wishes 
seized,  and  the  sheriff  cannot  seize  any  other.    MiUer  v.  Morgan,  6  N.  S.  88. 
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€•  Under  O.  C.  p.  458,  art  81,  a  special  mortgagee  was  bound  to  sell  the  property 
mortgaged  before  proceeding  against  any  other.  Landry  v.  LEgU^e^  8  L.  221.  Infra^ 
4),  No.  11. 

7.  No  attempt  to  seize  other  property  before  rights  and  credits  need  be  shown.  The 
debtor  must  point  out  property,  or  under  C.  P.  649,  by  allowing  the  sheriff  to  execute 
the  writ,  he  loses  the  right.    NMb  v.  N^Hm,  8  R.  152. 

8.  Under  2ifi,fa,  on  a  twelve  months'  bond,  the  sheriff  may  seize  at  onoe,  but  defend- 
ant has  a  right  to  point  out  other  property,  not  specially  mortgaged  in  the  bond,  within 
three  days  or  until  the  advertisement ;  but  not  afterwards.     Pumphre^  y.  Delakouisaye, 

9  R.42. 

9.  Working  animals  may  be  seized  separately  fix>m  the  plantation  to  which  they  are 
attached  when  the  debtor  himself  points  them  out ;  -and  if  he  do,  he  cannot  aflerwards 
object  to  the  seizure.     Doney  v.  Jutlls,  4  A.  107. 

10.  The  sheriff  cannot  seize  property  in  another  parish  even  when  pointed  out  by  the 
debtor.  C.  P.  648,  646.  A  purchaser  under  such  seizure,  never  in  possession,  must 
show  as  a  waiver  of  jurisdiction  by  the  debtor,  even  agaanat  one  holding  under  the 
latter,  something  more  than  the  sheiiff^s  return.     Dinkgra»e  v.  SIooHj  18  A.  898. 

• 

3)   What  fMtjf  he  Seued ;  and  Mode  fif  Siinare* 
A.  In  General. 

1.  Real  estate  cannot  be  seized  under  an  execution  against  goods  and  chattels. 
TTunnpian  v.  CTiauveaUy  7  N.  S.  882. 

2.  Art.  641  C.  P.,  in  the  cases  to  which  it  applies,  exempts  the  books  of  professiooal 
men  from  seizure.  But  where  the  debtor  resides  abroad  or  has  absconded  or  perma- 
nently lefl  the  state,  his  linen,  clothes,  bed,  arms,  and  the  tools  and  instruments  of  his 
trade  or  profession  may  be  seized.     Lamh&th  v.  MiUon^  2  R.  81. 

8.  Under  a  judgment  against  a  husband  and  wife,  in  soiido^  the  sheriff  may  levy  oo 
the  separate  property  of  either.     SmaUwood  v.  PraUj  8  R.  152. 

4.  Stock  transferred  to  another,  to  enable  him  to  raise  money  thereon,  ia  liable  to  the 
execution  of  his  creditors,  they  being  thereby  deceived  and  he  apparently  the  owner. 
Page  v.  Porit,  3  R.  489. 

5.  The  consignor's  property  cannot  be  seized  under  an  execution  against  the  consignee, 
even  to  the  extent  of  the  latter's  privilege ;  his  claim  must  be  seized  in  the  consignor*! 
hands.     Montgomery  v.  Brander,  4  R.  400. 

6.  The  income  of  the  wife's  dowry  though  belonging  to  the  husband,  as  well  as  the 
right  to  such  income,  cannot  be  seized,  the  object  of  the  law  being  to  secure  to  the 
family,  under  any  circumstances,  the  means  of  existence.  Act  22  Marcfai  1842,  Na 
1 28,  was  merely  declaratory  of  the  law  previously  in  force.    Buard  v.  De  Euuy,  6  B.  1 U. 

7.  To  seize  tangible  property  in  the  hands  of  a  debtor  or  third-  person,  so  as  to  give 
a  privilege,  (C.  P.  722,  728,)  the  sheriff  must  take  the  object  into  his  possession.    Stat. 

10  February,  1841,  §  10,  No.  16,  provides  for  the  only  exception  to  this  rule  where  the 
property  is  in  possession  of  one  of  the  sheriffs  created  by  it  under  a  previous  seizure. 
Gaubeau  v.  Nashville  Co^  6  R  845 ;  Sin^son  v.  JMmn,  7  R.  500.  ^Jra,  c,  §  2,  Nos. 
4j  et  oL 

8.  The  conmiercial  books  and  counting-house  furniture  of  a  merchanty  and  iron  chests 
in  his  counting-house  in  which  his  books  and  pi^>erB  are  kept,  are  exemipt  from  seiziirs. 
C.  P.  644 ;  Farmers'  Bank  v.  FrankUn,  1  A.  893. 

9.  Under  execution  against  a  police  jury,  buildings  provided  by  it,  as  it  is  its  duty  to 
do,  for  courts  and  jurors  and  a  jail  for  prisoners,  where  they  are  used  for  public  pur- 
poses, are  not  liable  to  seizure.    PoUce  Jury  v.  Michel^  4  A.  84.    .fii/ni,  c,  §  8,  Nos.  9, 12. 

10.  The  horse  of  a  physician  is  not  exempted  from  seizure  by  C.  P.  644.  BaxM  v. 
Bry,  5  A.  651. 

11.  The  instruments  of  a  dentist  are  not  liable  to  seizure  by  an  ordinary  creditor; 
nor  probably  his  sign ;  and  their  seizure  will  be  set  aside,  though  the  lessor  by  third 
opposition  claim  his  privilege  on  them.  The  latter's  right  of  seizure  is  personal  to  him- 
self and  cannot  be  exercised  Jby  another  creditor.     Duperran  v.  Cbmmtmjf,  6  A.  789. 

12.  Land  used  under  the  Spanish  government  though  never  consecrated,  as  a  ceme- 
tery, was,  more  than  twenty  years  after  such  use  had  been  abandoned,  onconditiooally 
ceded  in  fee-simple  by  the  United  States  to  the  parish.  The  parish  took  no  steps  to  put 
it,  nor  was  it  in  any  way  dedicated,  to  any  public  use.  After  the  code  of  1825,  under  a 
judgment  against  the  parish  authorizing  its  public  property  to  be  seized,  the  land  was 
sold  at  sheriff's  sale.     After  acquiescing  in  the  sale  by  one  of  its  (Ordinances  and  a  silence 
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of  more  than  twenty  years,  the  pariah  sued  for  the  land  urging  its  inalienability  as  a  thing 
sacred,  dedicated  to  public  use,  and  essential  to  the  parochial  gOTamment  Held;  the 
sale  must  stand.     McEnery  y.  Pargoudy  10  A.  497.    Things,  I.  (a),  1),  Nos.  10,  30. 

It5.  Property,  because  belonging  to  a  parish,  is  not  therefore  a  public  place  so  as  to 
put  it  hors  de  commerce,     lb, 

14  The  legislative  interpretation  of  our  former  laws  on  the  alienability  of  public  places 
of  burial  may  be  deduced  from  acts  11  March,  1852,  No.  144;  12  filfarch,  1855,  No. 
112,  exempting  cemeteries  of  municipal  corporations  from  seizure.    lb. 

15.  Every  species  of  usufruct  is  subject  to  execution  except  that  given  during  the 
marriage  of  the  father  and  mother  on  the  estate  of  a  minor  child.  G.  0. 239, 525,  547 ; 
act  22  March,  1842,  No.  128 ;  Dcane  v.  OarroU,  11  A.  705. 

16.  A  desk  and  iron  safe,  if  the  implements  with  which  a  copartnership  carries  on  its 
business,  are  not  subject  to  seizure.     Harrison  v.  Mitchell,  13  A.  260. 

17.  A  party  who  himself  points  out  the  property  seized,  and  directs  a  levy  thereon, 
cannot  complain  of  the  mode  of  seizure ;  as  that  the  land  has  been  seized  in  detached 
lots,  etc.    BerUn  v.  GiUy,  13  A.  461. 

18.  For  the  right  to  seize  property  mortgaged  to  another  creditor,  see  MoRTaAGE, 
VL  (c),  3)  ;  and  for  the  right  of  seizure  as  affected  by  registry  or  delivery,  Begistbt, 
m.  (a),  1).     Sale,  HI.  (b),  4) ;  V. 

See  acts  19  March,  1857,  No.  189,  relative  to  the  seizure  of  real  estate  in  the  parishes 
of  Orleans  and  Jefferson;  11  March,  1855,  No.  151,  exempting  property  of  public 
seboolfl  from  seizure ;  27  March,  1843,  No.  72,  amending  G.  P.  645,  and  exempting 
plantation  supplies  from  seizure.  Pbitilege,  III.  (a).  No.  4.  Sequestbation,  II. 
(0,  No.  5. 

B.  Stock  and  Partnership  Property. 

1.  The  right  of  each  partner  to  an  undivided  share  of  the  partnership  effects  may  be 
seized,  whether  the  partnership  be  commercial  or  ordinary.  G.  C.  2794 ;  OuouUu  v. 
Manxenal,  4  N.  S.  183 ;  Barrow  t.  Robichaux,  14  A.  207. 

2.  Until  a  failure  or  insolvency,  the  creditor  of  a  partner  may  seize  his  undivided  in- 
terest in  the  partnership  property.     Oroft  v.  McKneely^  1  L.  103. 

3.  The  creditor  of  a  partner  cannot  seize  or  attach  any  particular  partnership  thing, 
nor  any  portion  of  it  The  debtor's  whole  interest  in  the  partnership  must  be  seized, 
when  the  partnership  will  be  dissolved,  and  the  creditor  entitled  to  satisfaction  out  of  his 
debtor's  share  after  payment  of  partnership  debts.  The  partner's  interest  is  a  distinct 
thing  and  must  be  taken  as  a  whole.     Bank  of  Tenn.  v.  McKeage,  11  R.  130. 

4.  Where  but  one  of  two  owners  of  a  boat^  not  shown  to  have  a  social  name,  is  cited 
in  a  personal  action  for  supplies,  judgment,  though  against  the  one  cited  and  the  boat 
herself,  eannot  be  executed  by  seizing  the  whole  boat.   Hefferman  v.  Brenham,  1  A.  146. 

5.  The  owner  who,  not  cited,  made  no  appearance,  may,  under  art  395  et  seq.  G.  P., 
arrest  the  seizure  gf  his. share  until  which  he  was  not  bound  to  notice  the  proceedings.  lb. 

6.  Under  the  common  law,  a  creditor  may  seize  his  debtor's  interest  in  the  partner- 
ship property  subject  to  the  prior  rights  of  the  other  partners  and  partnership  creditors, 
and  may,  after  the  seizure  and  before  the  sale,  sue  the  other  partners  to  ascertain  the 
amoant  of  the  interest  seized ;  or  sell  and  leave  it  to  the  purchaser  to  ascertain  it. 
Broadnax  v.  ThoHkuon,  1  A.  384 

7.  A  creditor  of  partners  in  a  state  of  liquidation  cannot,  for  a  debt  not  due  by  the 
partnerahip,  seize  a  partnership  asset  nor  acquire  any  rights  by  seizing  the  interest 
thereiii  of  the  individual  partners.     Smith  v.  McMtcken,  3  A.  319. 

8.  The  creditor  in  such  case  must  await  the  liquidation  of  the  partnership,  and  mean- 
whfle  lay  hold  of  his  debtors'  residuary  interest  i^  the  partnership  generally,  by  levying 
a  seizure  in  the  hands  of  the  partnership  or  its  representative  charged  with  its  liquida- 
tion,    lb. ;  Davis  v.  GarroU,  11  A.  705. 

9.  A  partnership  creditor  cannot  seize  the  partnership  interest  of  any  individual  part- 
ner ;  he  must  seize  the  partnership  assets.     Nelson  v.  Conner,  3  A.  456. 

10.  Partners  have  a  community  of  interest  in  every  part  as  well  as  the  whole  of  the 
partnership  efiects ;  and  so,  a  sheriff  can  only  make  an  effectual  sei^re  of  a  partner's 
undivided  interest  by  taking  actual  possession  of  the  entire  property  attached.  Lee  v. 
BySard,  3  A.  462. 

11.  A  debtor's  shares  in  a  corporation  may  be  seized  under  647  G.  P.  by  taking 
possession  of  the  stock  certificates,  G.  G.  2457,  or  by  seizing  as  in  case  of  shares  in  a 
private  partnership,  under  2794  G.  G.,  that  is,  by  seizing  his  interest  in  the  assets  and 
notifying  the  firm.     Hams  v.  Bank  of  Mobile,  5  A.  539. 
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12.  So  where  the  sherifT,  without  taking  possession  of  the  stock  certificates,  dedsred 
to  the  cashier  and  secretary  of  certain  corporations,  keepers  of  the  funds,  that  under  the 
execution  in  his  hands  he  seized  the  debtor's  stock,  and  left  a  copy  of  the  notice  in  their 
hands  requesting  them  to  enter  the  seizure  on  the  transfer  books,  the  seizure  was  held 
Talid  against  a  subsequent  transfer  of  the  stock.     Ih, 

13.  A  simulated  partnership,  formed  by  a  debtor  to  cover  hb  property,  will  not  pre- 
vent his  creditor  from  seizing  the  partnership  stock  to  the  amount  pretended  to  have  been 
contributed.     Oppenheim  v.  LoaviSj  9  A.  261. 

14.  A  debt  due  a  partnership  is  a  particular  asset  which  cannot  be  seized  fw  the  debt 
of  an  individual  partner,  nor  can  his  supposed  interest  therein  be  seized  or  attached. 
Carvin  v.  Bates,  10  A.  756. 

15.  So,  where  the  creditor  of  a  partnership  garnishees  the  debtor  of  another  partner- 
ship which,  though  composed  in  part  of  the  same  members  as  the  first,  is  yet  dLttinet 
£rom  it,  and  nothing  shows  a  liquidation  of  its  affiurs  by  either  partnership  or  any  coUd- 
sion  to  defeat  plaintiff's  claim,  his  garnishment  will  fall.     Jb. 

16.  A  judgment,  the  asset  of  a  partnership  in  a  steamboat,  the  partnership  being  in 
the  course  of  liquidation,  which  has  been  assigned,  though  without  notice  to  the  judgment 
debtor,  cannot  be  seized  under  an  execution  against  two  of  the  three  members  of  the  part- 
nership, all  of  whom  had  an  interest  in  such  judgment.    Beauchamp  v.  Chaehere,  12  A.  851. 

17.  A  creditor  of  an  individual  partner  cannot  seize  a  particular  asset  nor  his  debtor's 
interest  therein ;  but  he  may  seize  his  debtor's  entire  interest  in  the  partnership.  Hie 
property  seized,  however,  is  to  be  advertised  and  sold  as  the  debtor*s  interest  in  the  part- 
nership, so  that  the  purchaser  will  acquire  the  debtor's  partnership  interest  and  not  t 
joint  interest  in  the  property,  which  passes  into  his  hands  subject  to  the  liquidation  to 
be  made  of  the  partnership.     G.  C.  2794;  Pittman  v.  Robicheau,  14  A.  108. 

18.  Smith's  case,  supra,  No.  7,  is  in  harmony  with  this  doctrine  which,  applicable 
alike  to  particular  and  commercial  partnerships,  has  been  uniformly  maintained  in  oar 
jurisprudence.     Jb. 

19.  So,  where  all  the  corporeal  assets  of  a  particular  partnership  —  there  being  do 
evidence  as  to  its  claims  and  obligations  —  were  seized  under  an  execution  against  an 
individual  partner,  an  injunction  by  tlie  partnership,  alleging  that  the  property  belonged 
to  it  and  could  not  be  seized  under  such  an  execution,  wUl  be  dissolved ;  but  the  sheriff 
will  be  directed  to  advertise  and  sell  it  as  the  debtor's  interest  in  the  partnership.    Ik 

20.  Merbick,  C.  J.,  with  concurrence  of  Cole,  J.,  dissenting.  Partnership  property 
is  owned  —  not  by  the  partners  individually  or  collectively  —  but  a  third  person — the 
partnership  —  an  artificial  being,  it  is  true,  but  still  a  legal  entity  entirely  distinct  fiom 
the  individuals  of  whom  it  is  composed.  If,  when  there  are  two  partners,  one  owns  one 
undivided  half,  and  the  other  the  other  undivided  half,  of  the  whole  property,  then  the 
partnership  owns  nothing.  Both  undivided  halves  being  absorbed  under  the  executions 
of  individual  creditors,  the  partnership  creditors,  without  the  means  of  following  the 
property  into  the  hands  of  purchasers,  are  without  redress.     lb. 

21.  The  doctrine  of  SmWCs  case  is  correct;  but  under  it  the  creditor  of  an  individual 
partner  must  seize  either  the  undivided  portion  of  the  partnership  assets  subfed  to  the 
partnership  debts,  or  his  debtor's  partnership  interest,  the  purchaser  of  which  can  apply 
to  the  proper  court  to  liquidate  the  partnership  and  distribute  the  reatWuttm.    lb,  et  Id, 

22.  In  the  case  at  bar,  there  is  no  indication  in  the  seizure  or  notion  that  the  property 
is  seized  subject  to  the  partnership  debts,  nor  even  that  it  is  partnership  property,  nor 
that  the  partnership  claims,  if  any,  have  been  seized.  The  advertisement  cannot 
remedy  this  illegality  of  the  seizure  which  is  the  basis  of  the  purchaser's  title,  and  which 
the  debtor,  as  a  warrantor,  is  interested  should  be  legally  made.  The  injunction  shonld 
be  perpetuated.    lb,  et  Id, 

See  Attachment,  VI.  (b).    Partnership,  IV.  (e),  4). 

o.  What  Incorporeal  Bights  may  be  Seized,  and  Who  may  be  Gamisheed ;   Mode  of  Seiznie,  and 

What  it  Corers. 

$  1   In  General. 

1 .  A  debtor's  credits  or  choses  in  action  may  be  seized.  Thomas  v.  CbA'Aott,  5  N.  S.  180. 

2.  Under  O.  C.  p.  490,  art.  6,  a  coheir's  undivided  share  in  a  succession  could  not  be 
seized  and  sold ;  but  if  it  were,  the  nullity  was  only  relative,  and  could  be  taken  advan- 
tage of  only  by  one  having  a  just  title  at  the  time  of  suit  Boon  v.  Morgan,  5  N.  S.  702 ; 
Flower  v.  Chriffith,  6  N.  S.  90 ;  PkiUips  v.  Flint,  3  L.  160. 

8.  The  equity  of  redemption  in  slaves  may  be  seized,  but  not  the  slaves  themselves 
until  redeemed.     ZoQikoffer  v.  Briggs,  19  L.  t521. 
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4.  The  creditor  of  a  corporation  may  garnishee  any  stockholder  under  stat  20  March, 
1839,  §  13,  No.  53,  to  ascertain  whether  the  whole  amount  of  his  stock-subscription  be 
paid  in  ;  and  if  any  portion  be  unpaid,  it  may  be  seized.  The  fact,  that  other  stockhold- 
ers have  paid  less  than  their  proportion,  is  a  matter  to  be  settled  between  the  stock- 
holders themselves.  GueuUu  v.  tlnion  Ins.  Co,,  2  R.  571 ;  Brode  v.  Firemen^s  Ins.  Co., 
8  R,  244.    Corporations,  VL  (d).  No.  3. 

5.  An  heir's  undivided  share  in  a  succession  may  be  seized ;  C.  P.  647 ;  but  not  a 
part  of  the  property  inherited  by  him.  The  seizure  must  be  of  all  his  rights  in  the  suc- 
cession, subject  to  their  charges.  Noble  v.  Nettles,  3  R.  152 ;  Afayo  v.  Stroud,  12  R.  105. 
hfra,  (d),  7),  No.  27.    Mortgage,  V.  No.  24. 

6.  The  administrator  of  a  succession,  an  interest  in  which  has  been  so  sold,  cannot, 
when  sued  by  the  purchaser  for  paying  the  amount  after  notice  to  the  heir,  set  up  nulli- 
ties in  the  original  proceedings  against  the  latter.  The  payment  was  at  his  peril.  2d. 
3  R.  152. 

7.  Where  a  creditor,  before  payment  of  the  price  or  delivery,  seizes  his  debtor's  rights 
in  the  hands  of  a  vendee  to  whom  such  debtor  had  agreed  to  sell  property  of  his'  principal, 
the  seizure,  there  being  no  obligation  to  deliver  until  payment  of  the  price,  C.  C.  2463, 
is  abortive ;  the  vendee  might  disregard  it  and  paying  the  price  receive  the  property. 
Montgomery  v.  Brander,  4  R.  400. 

8.  A  seizure  of  any  money  the  garnishee  ''  has  now  or  may  hereafter  have  in  virtue  of 
his  office  of  judicial  sequestrator,"  will  not,  as  against  other  creditors,  embrace  any  funds 
not  aft  the  time  in  the  sequestrator's  hands.     Murphy  v.  Thielen,  6  R.  288. 

9.  Notice  to  the  debtor  is  necessary  only  when  the  claim  is  assigned,  not  when  it  is 
seized  under  ^.yb.     LaUehe  v.  Lewis,  12  R.  8. 

10.  The  debtor,  whose  claim  in  process  of  litigation  is  gamisheed,  is  entitled  to  no 
notice;  that  would  be  requisite  only  if  the  claim  itself  were  seized  and  sold.  The 
proper  mode  of  realizing  an  incorporeal  right,  caught  under  VLJLfa.,  is  to  collect  it  from 
the  garnishee.      Walker  v.  Creevy,  6  A.  535. 

11.  Act  1839,  §  13,  No.  53,  gave  an  auxiliary  and  cumulative  remedy  without  chang- 
ing C.  P.  642-7,  under  which  a  judgment  may  be  seized  by  the  sheriff's  notification  of 
seizure  to  the  judgment  debtor  and  nothing  more.    C.  C.  2613 ;  Rigktor  v.  SlideU,  9  A.  602. 

12.  A  suspensive  appeal  by  one  of  two  defendants  from  a  judgment  against  both  does 
not  prevent  plaintiff,  under  execution  against  the  other,  from  gamisheeing  appellant. 
Baker  v.  N.  O.  Opelousas  Co.,  10  A.  110. 

13.  No  judgment  can  be  had  against  a  garnishee,  who  answers  that  neither  the  debtor 
nor  his  wife  in  community  has  any  interest  in  the  revenues  of  property,  inherited  by  her 
and  to  be  held  by  the  garnishee  until  the  succession  creditors  be  paid.  As  the  answer 
excludes  the  idea  that  the  property  was  ever  under  the  debtor's  administration  or  his 
wife's,  its  revenues  are  not  liable  for  his  debts.  Larche  v.  Kent,  10  A.  146.  Mar- 
riage, XIII.  (b),  5),  No.  7. 

14.  The  wife  cannot  be  gamisheed  during  the  community  by  its  creditors  or  her  hus- 
band's. By  garnishment,  the  law  enables  a  creditor  to  exercise  the  rights  of  defendant 
in  execution  against  his  debtor ;  but  none  greater.  Rights  the  husband  could  not  exer- 
cise against  the  wife,  his  creditor  cannot  exercise  against  her.  Kelly  v.  Robertson,  10  A. 
303. 

15.  Original  proceedings  of  garnishment,  though  legal,  are  by  the  institution  of  others 
abandoned.     Frdlsen  v.  Anderson,  14  A.  65. 

16.  A  seizure  of  notes  under  an  execution  which  has  expired  is  void ;  nor  is  the  ille- 
gality remedied  by  act  15  March,  1855,  §§  2,  3,  No.  199,  which  does  not  empower  the 
shenfT  to  efiect  more  with  the  copy  than  he  could  with  the  original  execution ;  he  cannot, 
by  virtue  of  such  copy,  make  new  seizures  on  expired  writs.  lb.  Infra,  d,  §  1,  No.  4 ; 
(f).  No.  2. 

See  Deposit,  ni.  No.  19.    Mandate,  IV.  No.  22. 

42    Evidences    of   Debt;    and    Claims    in    the    Hands    of    Officers    of 

Coart. 

1.  Defendant's  right  to  a  note  may  be  sold  on  execution,  but  without  disturbing  the 
rights  of  the  holders  and  other  part-owners.     Brown  v.  Anderson,  4  N.  S.  416. 

2.  Choses  in  action  may  be  seized  though  the  note  or  other  evidence  of  the  debt  be  in 
possession  of  a  third  person.     Wilson  v.  Munday,  5  L.  486. 

3.  A  judgment,  obtained  by  two  partners  against  a  third,  was  seized  by  a  partnership 
creditor  and  enjoined  by  one  of  the  partners  appointed  receiver  in  the  action  of  settle- 
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menty  who,  in  lieu  of  an  injunction  bond,  deposited  a  certain  sum  in  court  The  judg- 
ment seized  having  been  reversed  and  the  injunction  discontinued,  the  creditor  under 
another ^.yb.  seized  the  money  in  court:  hddj  that  the  money  must  be  presumed  in  the 
partner's  hands  as  receiver ;  that  as  such,  he  was  an  officer  of  court  bound  to  accoant 
for  it ;  and  that  it  could  not  be  withdrawn  by  execution  from  another  court.  NeUon  v. 
Conner,  6  R.  339. 

4.  To  make  a  valid  seizure  of  tan^ble  property,  the  thing  must  be  taken  into  actoal 
possession.  So,  a  sale  of  a  bond  or  note  belonging  to  the  debtor,  never  in  possession  of 
the  sheriff,  is  void  and  confers  no  tide.  6  R.  345 ;  7  B.  500 ;  2  A.  338,  785,  910 ;  3 
A.  390 ;  4  A.  369  ;  6  A.  531,  581.     Supra,  jl,  No.  7. 

5.  Where  notes,  seized  in  a  sheriff's  hands,  are  kept  by  him  and  handed  over  to  his 
successor  in  office,  there  is  no  legal  seizure.  The  officer  should  take  the  notes  into  his 
possession  or  at  least  call  on  the  sheriff  for  their  delivery,  when,  in  case  of  his  refosal, 
plaintiff  could  proceed  under  stat.  20  March,  1839,  §  13,  No.  53.  Simpson  v.  ASain,  7 
R.  500. 

6.  Where  notes,  offered  in  evidence  before  maturity,  are  withdrawn  by  permission  of 
court  on  leaving  certified  copies,  the  levying  of  a.JLfa.  on  the  copies  and  notice  to  the 
maker  will  not  be  a  legal  seizure.     Cra&ravth  v.  Snyder,  2  A.  492. 

7.  A  judicial  sale  of  all  a  creditor's  right,  etc,  to  any  further  dividend  in  an  insolvent 
estate,  is  a  sale  of  the  debt  due  him ;  C.  P.  690-4 ;  but  where  due  by  a  bill  or  note 
never  in  actual  possession  of  the  sheriff,  the  seizure  is  invalid,  the  sale  null,  and  the  pu^ 
chaser  may  recover  back  the  price.  Gaines  v.  Merchaints*  Bank^  4  A.  369.  Infra,  (d), 
7),  No.  26. 

8.  A  party  to  a  negotiable  draft  originally  given  defendant,  if  no  longer  holder,  can- 
not be  gamisheed  thereon.     Ross  v.  Savoy,  5  A.  162. 

9.  The  inability  to  seize  the  corporeal  evidence  of  the  debtor's  right  does  not  prevent 
the  creditor  from  seizing  the  right  itself,  by  notifying  the  keeper  of  its  subject-matter. 
Harris  v.  Bank  of  Mobile^  5  A.  539. 

10.  If  the  evidence  of  the  right  be  not  negotiable,  a  seizure  by  notice  to  the  debtor  or 
keeper  of  the  subject  of  the  right  is  valid  against  a  subsequent  assignee.  Aliier,  if  the 
evidence  of  the  right  be  negotiable.     Jb, 

11.  The  seizure  of  a  judgment  is  effected  by  the  sheriff's  notice  to,  and  service  of 
garnishment  on,  the  judgment  debtor.  The  sheriff  cannot  disturb  the  cleric's  possession  by 
seizing  the  record.  Hanna  v.  Bry,  5  A.  656 ;  Monlicon  v.  MuUen,  12  A.  275.  Attach- 
ment, VI.  (c),  Nos.  6,  11. 

12.  Where  a  note,  filed  in  a  suit,  is  seized  by  the  sheriff  who,  on  its  being  handed  to 
him  by  the  clerk,  takes  a  description  of  and  then  returns  it  to  the  clerk  with  a  notice  of 
seizure  to  him  and  defendant  in  execution,  the  seizure  is  invalid.    Scott  v.  HfihUtt,  6  A  182. 

13.  Pbestox,  J.,  dissenting.  The  note,  liable  to  seizure  under  C.  P.  647,  was  in 
the  clerk's  possession  like  any  other  deposit  with  him  in  his  official  capacity.  The  sheriff's 
notice  being  effectual  to  detain  it  in  the  clerk's  office,  an  appraisement  and  sale  could  be 
made  by  a  cbpy,  referring  to  the  original  as  deposited  in  the  cleric's  office  which  all 
could  inspect ;  and  the  adjudication  filed  in  the  suit  by  the  purchaser  would  be  a  subro- 
gation to  plaintiff's  rights  against  defendant.     lb. 

14.  There  is  no  reasonable  objection  to  the  delivery  of  the  note,  under  such  drcnm- 
stances,  by  the  clerk  to  the  sheriff.  The  sheriff's  notice  of  seizure  and  receipt  with  the 
copy  lefl  would  protect  the  clerk.  Application  might  be  made  to  the  court  before  the 
sale  and  after  seizure,  for  an  order  to  the^lerk  to  deliver  the  note  to  the  sheriff  to  be 
appraised  and  given  to  the  purchaser,     lb, 

15.  A  rule  by  the  sheriff  to  show  cause  why  a  note  in  suit  should  not  be  seized  under 
execution  against  a  third  party,  who  has  no  apparent  title,  will  be  dismissed,  without 
prejudice  to  the  seizing  creditor  to  establish  any  rights  thereby  acquired  by  a  subsequent 
proceeding  according  to  law.  Price  v.  Emerson,  7  A.  237  ;  Baler  v.  McAIUster,  14  A 
821.     Pleading,  VIII.  (d),  2),  No.  26. 

16.  Under  a^  fa,  from  a  federal  court  against  a  party,  a  suit  by  whom  on  certain 
notes  was  pending  in  a  state  court,  the  marshal,  without  the  judge's  permission  and 
against  the  clerk's  remonstrances,  seized  the  notes  which,  sealed  in  an  envelop  di- 
rected  to  himself,  were  deposited  with  a  third  person.  Notice  was  given  to  the  clerk 
and  defendant  in  execution,  but  none  to  the  maker.  Held,  that  these  proceedings  were 
a  gross  disturbance  of  the  clerk  in  performing  his  official  duties  as  custodian  of  the  rec- 
ords, and  that  the  sale  gave  no  title.     Stanborough  v.  McGaU,  8  A.  9. 
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f  8  Salaries  of  Office;  and   Obligations  due  to,  or  by,  the  Goyernment. 

1.  Money  directed  by  the  legislature  to  be  paid  as  a  compensation  for  public  seryices 
may  be  seized.     Fhwer  y.  Livingston,  2  N.  S.  615. 

2.  The  debtor,  in  such  case,  cannot  oppose  to  plaintiff  that  the  money  is  in  constructiye 
possession  of  a  third  party.     Jb, 

8.  A  salary  for  personal  seryices,  not  yet  due,  cannot  be  seized  under  execution.  C.  C. 
1987;  Alien  v.Amouil,  1  R.  899. 

4.  Money  in  the  hands  of  a  goyernment  reoeiyer,  until  paid  oyer,  is  under  the  goyem- 
ment's  control,  and  a  mere  order  to  pay  does  not  transfer  to  the  payee  any  money  which 
may  be  gamisheed  in  the  receiyer's  hands.     Mechanics*  Bank  y.  Hodge,  8  R.  878. 

5.  A  rule  cannot  be  taken  on  an  officer  of  the  United  States,  in  his  official  capacity, 
to  make  him  liable  as  garnishee.  To  condemn  him  to  pay  as  an  officer  would  be  to  con- 
demn the  goyernment,  which  cannot  be  done.     lb. 

6.  An  idQowance  by  a  court  to  an  auditor  of  accounts  maj  be  seized.  C.  P.  647.  It 
is  not  the  salary  of  an  office.      Vance  y.  Lafferanderie,  4  R.  841. 

7.  Art.  1987  C.  C.  is  repealed  by  art  647  C.  P.  so  far  as  they  are  inconsistent ;  under 
the  latter  the  sheriff  may  seize  all  sums  due  the  debtor  in  whateyer  right,  unless  for 
alimonj  or  salaries  of  office.     lb.;  Conrey  y.  Copland,  4  A.  807.     Cod£S,  II.  No.  1. 

8.  Money  illegally  paid  a  garnishee  by  the  state  treasurer  will,  on  interyention  by  the 
state,  be  returned  into  the  treasury.     Jore  y.  Commercial  Society,  12  R.  811. 

9.  Taxes  due  a  municipal  corporation  cannot  be  seized.  Such  a  right  would  inyolye 
the  power  to  destroy  the  corporation  itself,  and  be  repugnant  to  the  letter  and  spirit  of 
the  constitution  authorizing  ihe  creation  of  such  corporations  for  the  preseryation  of 
public  order.  Egerton  y.  Municipaliig  No.  Three,  1  A.  485 ;  GiUespie  v.  Police  Jury, 
5  A.  405.     Supra,  a.  No.  9.     Donations,  III.  (c),  No.  89. 

10.  Art.  647  C.  P.  refei-s  exclusiyely  to  that  dass  of  rights  defined  and  protected  by 
the  constitution  as  the  rights  of  property.  Taxes,  imposed  to  protect  those  rights,  form  no 
part  of  them.     3. 

11.  Xhe  word  ojffice,  C.  C.  1987,  means  a  public  office ;  the  French  text  is  conclusiye 
as  to  its  meaning.  The  expression,  salaries  of  office,  C.  P.  647,  does  not  change  that 
sense ;  and  the  French  text,  *'  scdaires  d'office,^*  is  still  more  restrictiye  and  indicates  a 
public  office  and  nothing  else.     Conrey  y.  Copland,  4  A.  807. 

12.  Money  in  a  constable's  hands,  proceeds  of  taxes  in  transit  to  the  city  treasury, 
and  judgments  for  fines  for  yiolation  of  municipal  ordinances,  cannot  be  seized.  Mu- 
nicipality  No.  Three  y.  Ifart,  6  A.  570. 

18.  Ground-rents  on  lands  formerly  the  city  commons,  sold  under  act  17  Februaiy, 
1821,  No.  51,  are  not  liable  to  seizure.  Under  that  act  and  act  1805,  §  6,  et  seq..  No.  12, 
a  legal  destination  of  these  rents  was  established  as  a  portion  of  the  city's  permanent 
revenues  to  maintain  its  police  and  goyernment.  N.  0.  and  OarroUton  Co.  y.  Munici- 
paii^  No.  One,  7  A.  148. 

14.  A  note,  which  a  police  jury  authorizes  its  president  to  transfer  to  a  sheriff  for  his 
fees,  cannot,  before  he  consent  so  to  take  it,  be  seized.     Dunbar  y.  Dinkgrave,  10  A.  545. 

15.  It  seems,  that  a  debt  due  by  a  parish  to  a  sheriff  for  his  fees  of  office  is  not  sub- 
ject to  seizure.     C.  P.  647  ;  C.  C.  1987 ;  lb. 

D.  Bights  an4  Obligations  of  Gambhees  -,  and  Mode  of  Proceeding  against  Them. 

4  1  In  General. 

1.  A  garnishee  who,  under  act  20  March,  1889,  §  18,  No.  b^,  confesses  that  he  holds 
notes  and  bills  he  alleges  haye  been  pledged  with  him  by  the  debtor,  may  be  com- 
pelled to  produce  them  in  court.  The  creditor  has  a  right  to  ascertain  by  inspection 
whether  the  pledge  be  complete  by  indorsement,  with  a  yiew  to  controyert  the  answer, 
and  show  that  they  are  still  liable  to  seizure.     SewaU  y.  McNeiU,  17  L.  185. 

2.  The  proceedings  under  act  1889,  §  18,  No.  58,  cannot  be  used  as  a  substitute  for  a 
direct  revocatory  action,  the  object  of  which  is  to  test  the  validity  of  titles  to  property  in 
posseaaion  of  third  persons.  The  latter  cannot  be  deprived  of  any  advantage  or  means 
of  defeooe  they  would  have  in  a  direct  action.  C.  C.  1965,  et  seq. ;  17  L.  555 ;  1  B. 
435  ;  2  R.  99 ;  8  A.  651.    Corporations,  VI.  (d),  No.  6. 

3.  Where  different  seizures  are  made  in  defendant's  hands  of  whatever  may  be  due 
plaintiff  on  a  judgment  for  the  latter,  execution  will  be  stayed  until  the  seizures  be 
proved  satisfied  or  abandoned.  No  law  authorizes  a  judgment  ordering  the  amount  to 
be  deposited  in  court,  subject  to  the  claims  of  the  seizing  creditors.  Rightor  v.  SUdeU, 
8  B.  875. 
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4.  The  remedy  given  by  act  1889  is  available  only  when  plaintiff  has  applied  for 
9kjLfa.  ;  and  can  be  exercised  only  while  the  writ  remains  in  the  sheriff's  hands.  iStmp- 
9Qn  V.  AHain,  7  R.  500 ;  Raboteau  v.  Vdeton,  11  R.  218 ;  Copley  v.  Fretwdl,  2  A.  310. 
Supra^  c,  §  1,  No.  16. 

5.  A  garnishee  under  stats.  1839,  §  13 ;  18  March,  1840,  No.  48,  cannot  interfere  in 
the  controversy  between  the  original  parties,  nor  plead  other  defences  than  those  neces- 
sary to  protect  himself.  But  a  judgment  aadJLfa.  are  necessary  to  support  proceedings 
against  him,  and  he  may  require  proof  of  their  existence  as  a  prerequisite  to  any  judg- 
ment against  hiuL  Brode  v.  Ftremen*s  Jns,  Co^  8  R.  244 ;  FeathergUnCh  v.  CompUMy  3 
A.  380.    Attachment,  X.  (a),  No.  1. 

6.  In  proceedings  under  act  1839,  §  13,  the  formalities  must,  as  in  cases  of  attach- 
ment, be  strictly  complied  with  under  penalty  of  nullity.  Petwcty  v.  Goodin^  12  R. 
445  ;  PoOock  v.  WiUiamt,  9  A.  460. 

7.  A  sheriff,  in  whose  hands  twelvemonth-bonds  are  seized,  may  refuse  to  deliver 
them  up  until  the  costs  of  the  action  in  which  they  were  taken  be  paid.  Pcaihm  t. 
TAielen,  1  A.  34. 

8.  Objections  to  the  mode  of  proceeding  under  act  1839,  No.  53,  must  be  made  by  ex- 
ception or  plea.     Florance  v.  Torkcy  2  A.  995. 

9.  The  right  of  interrogating  under  stat.  1839  is  accessory  to  and  accompanies  the 
writ,  from  the  parish  from  which  it  issues  to  that  in  which  it  is  to  be,  executed,  and  gives 
the  courts  of  the  latter  juri<idiction  over  the  proceedings  against  the  garnishee.  Feiher' 
tton^h  V.  Comptan,  3  A.  380.     Supra,  I.  No.  2. 

10.  A  garnishee  may  plead  all  defences  necessary  to  protect  his  own  interest.  Thus, 
he  may  show  that  plaintiff  cannot  recover  because  the  law  under  which  he  is  proceeding 
has  been  repealed.    7^  8  A.  285.    Executory  Pbogess,  Y.  No.  17. 

11.  A  creditor  cannot  proceed  by  a  direct  action  against  the  debtor  of  his  debtor;  he 
must,  under  act  1833,  cite  him  to  answer  interrogatories.     Oixrl  v.  Touny,  9  A.  272. 

12.  Garnishment  under  act  1839  dates,  by  the  terms  of  the  act,  from  the  serriceof 
interrogatories.     NeUcn  v.  Simpson,  9  A.  311. 

13.  Where  it  is  neither  alleged  nor  shown  that  plaintiff  has  ever  applied  for  a^  Ja^ 
or  caused  one  to  issue,  proceedings  against  a  garnishee  under  act  1839  are  void.  Pol- 
lock v.  WiUiamSy  9  A.  460. 

14.  Garnishees  under  a  contingent  liability  as  sureties  for  the  debtor,  who  deposited 
money  with  them,  cannot  postpone  the  enforcement  of  the  garnishment  until  decision  of 
the  suit  by  which  their  liability  is  to  be  determined,  unless  the  deposit  were  made  ex- 
pressly to  guarantee  them  against  such  liability.     McDowell  v.  Crook,  10  A.  31. 

15.  Pending  an  appeal  by  A  from  a  judgment  against  him  and  B,  plaintiff,  under 
execution  against  B,  garnisheed  A  who  answered  he  had  funds  of  B,  but  that  if  the 
judgment  from  which  he  had  appealed  were  maintained,  he  would  owe  B  a  balance 
which  would  depend  on  the  interest  and  costs  of  such  judgment.  Held;  the  garnishee's 
admission  that  he  had  funds  cannot  be  affected  by  such  qualification,  and  judgment  most 
go  against  him.     Baker  v.  N.  0.  Cpeloiuas  Co^  10  A.  1 10. 

16.  Where  a  garnishee,  without  disclosing  in  himself  or  third  persons  any  vested 
rights  in  the  funds  of  the  debtor,  an  insurance  company,  or  showing  that  its  creditors 
have  been  notified  that  the  funds  were  held  for  their  benefit,  pretends  that  against  the 
debtor's  will  he  is  retaining  the  funds  to  liquidate  its  debts,  he  will  be  made  liable. 
Debtors  cannot  tie  up  their  funds  indefinitely  in  an  agent's  hands  even  by  instructing 
him  to  do  what  the  garnishee  assumes  to  do  against  his  principal's  wishes.  At  all  events, 
until  notice  to  the  beneficiaries  creditors  may  seize.    Gaiy  v.  Franklin  Lis.  Go^  12  A.  272. 

17.  When  nothing  shows  that  a  garnishee  has  ever  insisted  on  the  decision  of  his 
exception  to  a  rule  on  him,  or  of  his  prayer  for  a  jury  trial,  he  will  be  presumed  to  have 
waived  both.     Slatter  v.  Tieman,  12  A.  375. 

18.  A  rule  on  a  garnishee  who  had  joined  issue  thereon,  to  show  cause  why  he  should 
not  within  a  given  delay  deliver  certain  assets  to  the  sheriff,  or  be  liable  therefor,  was, 
after  a  trial,  made  absolute.  Having  failed  to  comply  with  the  order  within  the  time 
prescribed,  final  judgment  went  against  him.  HM,  that  he  could  not  object  that  the 
order  had  not  been  served  on  him,  or  that  the  sheriff  was  without  authority  to  receive  the 
assets,  because  the^./a.  on  which  the  garnishment  was  based  had  been  returned.    IL 

19.  Ailer  joining  issue,  in  such  case,  the  garnishee  was  bound  without  further  notice 
to  comply  with  the  order  or  assign  cause  for  his  non-compliance.  After  a  seizure  in  his 
hands  by  notice,  nothing  further  could  be  effected  in  execution  of  the  writ;  he  could  not 
question  the  sheriff's  authority  under  the  order;  and  90  it  was  immaterial  to  him 
whether  the  writ  were  returned  or  not.     lb. 
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20.  After  a  oonstnictiye  seizure,  which  dates  from  service  of  interrogatories  on  the 
garnishee,  a  retom  of  the  ^.^a.  cannot  prejudice  plaintiff's  rights,     lb. 

21.  A  garnishee  ordered  within  a  given  delay  to  surrender  assets  can,  perhaps,  in 
tendering  a  compliance  insist  on  a  copy  of  the  order  in  the  sheriff's  hands,  but  where  no 
such  tender  is  made,  he  cannot  afterwards  complain  of  the  want  of  such  copy.    Ih, 

22.  Where  a  partnership  creditor,  afler  dissolution,  obtains  judgment  against  one  of 
the  partners  individually  and  as  liquidator  under  appointment  of  court,  a  debtor  gar- 
nisheed  cannot  object  tlutt  defendant  had  no  authority  to  stand  in  judgment  for  the  suc- 
cession of  his  deceased  partners.  Whether  the  assets  may  be  legally  applied  to  plaintiff's 
judgment,  is  a  question  the  garnishee  cannot  raise.     Ih. 

23.  Where  garnishees  deny  indebtedness,  but  admit  possession  of  a  note  under  an 
agreement  to  apply  its  proceeds  to  their  daim  and  the  balance  to  that  of  another  cred- 
itor, they  cannot  be  condemned  to  pay  plaintiff's  judgment,  or  in  default  thereof  deposit 
the  note  in  court    PooUy  v.  Snow,  12  A.  814. 

24.  In  such  case,  no  money  judgment  can  be  given  against  the  garnishees,  the  traverse 
of  whoee  answers  neither  alleges  nor  proves  any  money  of  defendant  in  their  hands ; 
nor  can  they  be  condemned  to  deliver  up  the  note,  the  pledge  of  which  for  their  claim 
can  be  attacked  only  in  a  direct  action,  and  not  thus  irregularly  on  the  ground  that  their 
answers  disdose  an  illegal  and  fraudulent  preference.    JB>, 

25.  Merbigk,  C.  J.,  concurring.  Execution  is  the  basis  of  garnishment  which 
without  the  former  cannot  be  sustained.  After  defendant's  death,  the  execution  should 
have  been  returned  and  the  proceedings  cumulated  with  the  tnartuarioy  or  conducted 
oootradictorily  with  the  administrator.     Ih. 

See  Attachment,  YI.  (a),  No.  10.  Bakkbuptct,  IIL  (a),  No.  8.  Judgment, 
VIL  No.  9. 

^2  Interrogatories  and  Answers. 

1.  Facts  appearing  from  interrogatories,  which  a  party  had  no  right  to  propound,  will 
not  be  noticed.    LavilU  v.  Hehrctrd,  1  R.  435. 

2.  Garnishees  under  act  20  March,  1889,  §  13,  No.  53,  are  parties  to  the  controversy  at 
least  as  between  plaintiff  and  themselves,  and  may  be  required  to  answer  interrogatories 
in  open  court;  but  a  day  must  be  fixed,  or  the  right  to  have  them  answered  will  be 
waived.    Petway  v.  GoocUn,  12  R.  445.     Evidence,  XVIII.  (d),  2),  No.  5. 

3.  A  garnishee's  failure  to  answer  authorizes  a  final  judgment  against  him  on  motion, 
without  notice,  for  the  amount  of  the  demand  with  interest  and  costs.  C.  P.  263.  AUter, 
where  his  answers  denying  indebtedness  are  to  be  disproved ;  in  such  case  an  issue  is 
joined,  and  he  must  be  heard  before  he  can  be  condemned.     Pocle  v.  Brooks,  12  R.  484. 

4.  Where  piaindff  is  ordered  to  specify  what  reed  estate  and  slaves  he  intends  to  prove 
in  poeeeflsion  of  a  garnishee,  whose  answers  to  interrogatories  extending  to  all  property 
frnwaiie  and  immovahk  he  has  traversed,  a  non-compliance  with  the  order  will  exclude 
any  evidence  as  to  the  subject  embraced  by  it,  but  will  not  justify  dismissal  of  the  pro- 
ceedings.    Ihrance  v.  Tarke,  2  A.  995. 

5.  Interrogatories,  though  not  answered  the  day  the  party  was  dted  to  appear,  cannot 
be  taken  for  confessed  without  an  order  of  court.  Until  such  order,  the  garnishee  may 
appear  and  answer  and  plead  any  defence  he  could  have  previously  offered.  Copley  v. 
Ihuon^  3  A.  651. 

6.  The  effect  of  the  answers  is  to  throw  the  burden  of  disproving  them  on  the  other 
par^  ;  and  unless  disproved  they  are,  when  categorical,  conclusive.  Exchange  Bank 
v.  Tarke,  4  A.  138  ;  Helme  v.  Pollard,  14  A.  306 ;  Barnes  v.  Wayland,  lb.  791. 

7.  A  garnishee  not  shown  to  have  notice  of  the  amount  of  plaintiff's  judgment,  not 
disdoeed  by  the  interrogatories,  cannot,  on  his  failure  to  answer,  be  condemned  for  such 
amount.     Copley  ▼.  Snow,  4  A.  521.    Judgment,  XL  (b).  No.  22. 

8.  Where  plaintiff  goes  to  trial  on  the  merits  without  requiring  any  action  on  his 
modon  to  have  his  interrogatories  taken  for  confessed,  and  permits  the  answers  to  be 
offered  without  objection,  they  will  be  considered  uncontradicted  and  judgment  rendered 
accordingly.    lb. 

9.  A  garnishee's  failure  to  state  as  asked  the  date  of  his  delivery  of  a  note,  once  in 
his  possession,  to  a  third  person,  is  a  confession  he  had  it  when  served  with  process* 
VoMon  V.  Clarke,  4  A.  581. 

10.  Where  a  garnishee  resides  in  another  state  and  his  answers,  the  general  tenor  of 
which  is  fidr,  have  remained  more  than  six  years  in  court  without  any  action  on  them, 
and  thej  relate  to  a  deed  referred  to  and  described  but  not  produced,  and  the  court 
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eannoft  proceed  undentandinglj  against  him  without  it,  jadgment  should  not  he  entered 
against  him  on  his  failure  to  answer  certain  of  the  interrogatories,  without  giving  him 
notice  to  produce  the  deed  by  way  of  exception  to  the  answers.  SlatUr  v.  THernan,  6 
A.  567.    Attachment,  X.  (b),  Noe.  22,  23. 

11.  Where  many  years  have  elapsed  since  a  garnishee,  resident  abroad  but  served 
personally  with  process,  has  filed  his  answers,  and  plaintiff  wishes  to  take  a  judgment  pro 
ean/esso  for  their  insufficiency,  a  curator  ctd  hoc  may  be  appointed  on  whom  the  role 
may  be  served.    IB. 

12.  A  garnishee's  failure  to  answer  is  a  confession  that  he  has  property  in  his  hands. 
No  default  need  be  taken,  nor  notice  given  ;  but  he  may  be  condemned  at  once.  Lcmr 
dry  v.  Dickim,  7  A.  239  ;  Elder  v.  Rogers,  11  A.  606.     Attachment,  X.  (b),  Na  8. 

13.  A  garnishee,  who  has  neglected  to  answer,  cannot  object  to  the  judgment  against 
him  that  he  held  no  property  of  the  debtor  at  the  date  of  the  service  of  process.  6^ 
euique  mora  sua  noceL     lb. 

14.  The  order  of  the  judge,  directing  the  ^garnishee  herein  named"  to  answer 
without  mentioning  the  name,  is  sufficient     /& 

15.  A  garnishee  is  entitled  to  notice  of  an  order  specifying  the  day  he  is  to  answer  in 
open  court     Dwight  v.  Webster,  7  A.  538.     Evidence,  XVIIl.  (d),  2),  No.  18. 

16.  If  a  creditor  choose  to  depart  from  the  ordinary  course  and  require  the  garnishee 
to  answer  in  open  court,  an  order  fixing  the  day  and  notice  of  it  are  necessary.    A 

17.  The  answers,  until  contradicted,  are  full  proof  against  plaintiff.  MclhweB  v. 
Crook,  10  A.  31. 

18.  Thus ;  where  a  garnishee  admits  that  a  sum  was  deposited  with  him  but  addi 
that  a  portion  had  been  allowed  him  under  a  subsequent  settlement,  the  date  of  which 
however  is  not  given,  he  will  be  liable  only  for  the  balance  when  nothing  contradicts 
his  statement  or  shows  the  date.     lb, 

19.  OoDEN,  J.,  dissenting.  As  the  garnishee  must  have  known  that  it  was  essential 
to  fix  the  date,  his  failure  to  do  it  or  to  ask  leave  to  make  his  answer  more  explicit, 
when  ruled  to  show  cause,  subjects  him  to  liability.  Jb.     Attachment,  X.  (b).  No.  13. 

20.  Though  the  partition  pray  that  interrogatories  to  a  firm  be  answered  by  the  mem- 
bers individually,  yet,  when  citation  is  addressed  to  the  firm  and  served  on  one  of  the 
members  only  who  answers  for  the  firm,  it  is  sufficient.    Ferguson  v.  Afurpkg,  10  A  5^ 

21.  Answers  manifestly  evasive  a  garnishee  should  not  be  allowed  to  amend;  but 
where  an  answer  is  really  responsive,  though  it  might  be  more  comprehensive,  it  is 
within  the  discretion  of  the  court  to  allow  a  garnishee  to  answer  more  fully,  in  cases 
where  the  questions  admit  of  an  answer  true  yet  unsatisfactory.  Dcuns  v.  Oakford,  11 
A.  379. 

22.  When  there  is  yet  no  final  judgment,  but  only  an  interlocutory  order  taking 
interrogatories  pro  confessis  on  an  ex  parte  motion  on  the  morning  of  the  second  day 
of  the  term,  and  on  the  same  day  the  garnishees  move  to  rescind  the  order  on  their 
affidavits  of  surprise,  explaining  the  apparent  neglect,  the  court  may  grant  the  motion 
and  allow  the  answers  to  be  filed,  when  a  strong  equitable  case  (br  relief  is  made  out 
and  the  practice  of  the  court  might  have  justified  the  apparent  delay.  Elder  v.  Rogers, 
11  A.  606.    Attachment,  X.  (b).  No.  28. 

23.  A  married  woman  who,  when  cited  with  her  husband  as  garnishee,  faib  to 
answer,  cannot  assign  as  error  that  she  was  not  authorized  by  him  or  the  court  to 
defend  the  suit.     Henry  v.  Bryce,  11  A.  691. 

24.  A  neglect  to  answer  is  equivalent  to  an  actual  default  in  an  ordinary  actk>n.  Bat 
the  tacit  issue,  formed  by  the  default  against  husband  and  wife,  is  a  sufficient  authoriza- 
tion to  her  to  justify  its  confirmation.  Much  more  may  the  authorization  be  presumed 
in  cases  of  garnishment,  where  she  can  by  a  favorable  answer,  if  true,  relieve  her  estate 
from  liability  and  herself  from  further  trouble.     lb*     Pleading,  1.  (c),  1),  b,  No.  12. 

25.  A  garnishee  who,  in  effect  admitting  possession  of  funds,  refuses  to  state  their 
amount  though  thereto  specially  interrogated,  will  be  presumed  to  have  an  amount 
sufficient  to  satisfy  plaintiff's  demand.     Gaty  v.  Franklin  Ins,  Co,,  12  A.  272. 

26.  Parties  are  not  to  be  too  restricted  in  exercising  the  remedy  given  by  act  20 
March,  1839,  §  13,  No.  53,  amending  246  C.  P.  The  garnishee  whose  answers  cannot  be 
contradicted  except  by  written  prootj  the  oath  of  two  witnesses,  or  possibfy  one  witness 
and  strong  corroborating  circumstances,  C.  P.  264,  354,  may  be  subjected  to  the  roost 
pointed  and  searching  interrogatories.  But  they  must  charge  him  with  property  of,  or 
indebtedness  to,  the  judgment  debtor  or  he  will  be  relieved  from  answering.  Roquest  v. 
Clark,  13  A.  210. 
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S7.  So,  an  exception  to  an  interrogatory,  tending  to  charge  a  garnishee  as  a  partner 
in  ioUdo  and  not  as  a  debtor  of  defendant,  will  be  maintained,     lb. 

28.  Where  the  district  judge,  having  the  garnishees  before  him  and  satisfied  with  their 
answers,  sustains  an  exception  to  an  interrogatory  which,  assuming  that  they  were 
creditors  and  not  debtors,  perhaps,  in  his  discretion  he  might  have  required  them  to 
answer,  the  supreme  court  will  not  interfere,    lb.    Appeal,  IX.  (b),  No.  20. 

29.  A  garnishee  may  be  required  to  state  his  account  with  the  judgment  debtor. 
Litigants  cannot  be  defeated  in  their  rights  by  the  inconvenience  their  exercise  causes 
the  opposite  party.  But  where  an  interrogatory  assumes  that  a  garnishee  is  a  creditor, 
such  statement  would  be  an  idle  ceremony  from  which  he  may  well  be  relieved,     lb, 

30.  On  trial  of  a  rule  to  compel  garnishees  to  pay  funds  held  under  a  pledge  decreed 
invalid,  evidence  of  their  privilege  as  factors,  not  asserted  in  their  answers,  is  inadmissible. 
A  fbondation  for  such  proof  must  be  laid  by  a  third  opposition.   Caier  v.  MerreH,  1 4  A.  375. 

31.  There  is  a  material  difference  between  impeaching  the  testimony  of  a  general 
witness  and  disproving  the  answers  of  a  garnishee.  The  latter  cannot,  like  the  former, 
be  asaailed  by  showing  him  unworthy  of  belief.  The  answers  must  be  disproved. 
Barnes  v.  Waykmd,  14  A.  791. 

32.  So^  it  is  insufficient  to  prove  inconsistent  statements  by  the  garnishee  on  other 
occasions  when,  if  true,  they  would  be  against  the  creditor  or  if,  even  though  under  oath, 
their  inconsistency  be  irrelevant  to  the  issue  tendered  by  the  traverse  of  the  answers,  lb, 

33.  A  garnishee  asked  whether  the  debtor  had  paid  him  any  money  at  a  certain 
date,  what  was  the  amount,  and  what  the  circumstances  of  payment,  need  not  disclose 
the  nature  of  his  claim ;  the  interrogatory  does  not  reach  that  far.     lb, 

34.  And  where,  so  interrogated,  he  answers  that  he  had  compromised  with  the  judg- 
ment debtor  while  under  arrest,  he  cannot  be  made  liable  because  the  compromise  was 
made  under  duress,  in  fraud  of  plaintiff,  and  with  full  knowledge  of  the  debtor's  insolvency. 
These  matters,  foreign  to  the  interrogatories  and  answers  and  the  issues  between  the 
creditor  and  garnishee,  cannot  be  thus  collaterally  raised,     lb, 

35.  By  act  18  Mardij  1858,  No,  251,  garnishees  are  not  bounds  unless  personally  served 
vdih  the  interrogatories. 

B.  Debtor's  Property  Disposed  of  Fraudnlentlj  or  Bond  Fide. 

1.  A  sale,  though  by  authentic  act,  without  delivery  is  considered  in  fraud  of  vendor's 
creditors  who  may  seize  the  slave  sold.    Pierce  v.  Ourtis,  6  M.  418. 

2.  A  creditor  cannot  treat  the  conveyance  of  his  debtor  as  nuU  and  fraudulent,  and 
seize  the  property  in  the  vendee's  hands ;  he  must  bring  an  action  to  avoid  the  contract 
6M.  574;  9M.  655;  IN.  S.  537;  3N.  8.338;  5  N.  S.  361,  634 ;  6  N.  S.  139, 325 ; 
2  L.  214;  3  L.  479;  5  L.  126;  9  L.  385;  14  L.  189,  424;  2  B.  388;  7  B.  234;  11 
R.  288.    MoBTeAaE,yi.  (c),  6),  No.  17. 

3.  A  creditor  may  seize  property  sold  by  his  debtor  where  no  delivery  is  made  nor 
stated  in  the  deed.     Thompson  v,  Chretien^  12  M.  250. 

4.  A  creditor  may  seize  property  in  possession  of  a  third  person  under  a  simulated 
transfer  from  his  debtor,  without  resorting  to  a  revocatory  action.  A  simulated  sale 
vests  no  title  whatever  in  the  pretended  purchaser  and  is  not  subject  to  the  rules  of  real 
contracts,  which  operate  injuriously  to  creditors.  The  chapter  of  the  code  regulating 
the  revocatory  action  is  not  applicable  to  cases  of  simulation ;  in  these  cases,  creditors 
may  seize  notwithstanding  the  apparent  transfer ;  and  if  enjoined,  may  plead  and  show 
the  shnulation  on  trial  of  the  injunction.  1  N.  S.  633 ;  9  L.  385 ;  1  A.  132,  262,  364; 
2  A. 323;  3  A.  325;  4  A.  38;  5  A.  1,  668,  702;  6  A.  710;  10  A.  570. 

5.  One  who,  advancing  the  price,  takes  the  title  for  his  security  in  his  own  name,  can- 
not, iill  reimbursed,  be  disturbed  by  the  creditors  of.  him  for  whom  the  purchase  was 
made.      ViUars  v.  Morgan^  3  N.  S.  529.     Subettship,  U.  (a),  3),  No.  7. 

6.  Though  the  rule  laid  down,  supra.  No.  2,  be  true  where  the  conveyance  is  by 
public  act,  yet  in  private  acts  the  case  is  different ;  they  have  no  date  against  third  per- 
sons till  opposed  to  them  and,  unless  their  date  be  established  dehors  the  act,  the  creditor 
may  seize  the  property  ;  and,  as  the  date  can  be  proved  against  him,  he  may  show  the 
deed  simulated.    Peet  v.  Morgan,  6  N.  S.  142.    Evidence,  XXV.  (c). 

7.  If  the  vendee  by  his  conduct  tacitly  admit  the  sale  to  be  simulated,  and  permit  a 
creditor  of  his  vendor  to  seize  and  sell  the  slave,  and  give  up  possession  to  the  marshal, 
the  purchaser  acquires  a  valid  title  without  suit  to  annul  the  first  sale.  Harris  v.  Deni^ 
son^  8  L.  546. 

8.  A  voluntary  assignment,  which  provides  that  one  creditor  shall  be  paid  in  full  and 
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the  others  becoming  parties  to  the  act  pro  ratdj  is  void  on  its  face ;  the  property  thus 
assigned  is  liable  to  immediate  seizure.     Tawruend  y.  La*  Ins,  Co.,  13  L.  554. 

9.  Title  in  third  persons  must  be  divested  bj  a  direct  action  of  revocation,  in  which 
the  parties  will  be  entitled  to  a  jury.     Samory  v.  Hebrard,  17  L.  555. 

10.  Where  furniture  under  seizure  is  bought  bj  an  intervenor  who  pays  plaintilTs 
daim,  taking  a  r^eipt  for  the  furniture  on  ttoragt  irom  the  sheriff,  it  is  a  good  sale  sod 
delivery,  and  the  property  cannot  afterwards  be  seized  by  another  creditor  of  defendant 
Ohittenden  v.  Page,  18  L.  374. 

11.  A  sale  of  movables  unconditional  on  its  face,  not  accompanied  by  delivery,  is  vend 
as  to  third  persons.  The  vendor^s  creditors  may  treat  the  sale  as  a  nuUity,  and  seize  the 
property  without  resorting  to  a  revocatory  action.    C.  G.  1916-7 ;  Jorda  y.  Lewisj  1  A.  59. 

12.  A  vendee  of  property  cannot  oppose  its  seizure  by  a  mortgagee  and  require  the 
latter  to  resort  to  a  hypothecary  or  revocatory  action,  where  he  purchased  afler  the  seiz- 
ure, and  his  vendor  could  not  have  maintained  such  an  opposition.  Jitchel  v.  Btt$band^ 
1  A.  173. 

13.  It  is  only  in  cases  of  simulated  sales,  not  intended  to  convey  any  property,  that 
the  creditor  may  disregard  the  vendee's  title  and  seize.  But  where  the  sale  of  an  im- 
movable, not  void  on  its  face  and  accompanied  with  possession,  is  bondjide  or  duly  regis- 
tered, the  question  of  fraud  cannot  be  raised  collaterally  by  a  seizure,  but  resort  must  be 
had  to  a  revocatory  action.     1  A.  299,  432 ;  2  A.  912 ;  3  A.  640. 

14.  But  this  rule  does  not  apply  to  the  sale  of  movables.  Kirldand  v.  N.  O.  Ga»  Co^ 
1  A.  299. 

15.  Where  a  debtor  buys  land  in  the  name  of  his  minor  children  to  whom  there  is  no 
evidence  that  he  is  indebted,  reserving  the  usufruct  to  their  step-mother,  it  is  a  simola- 
tion  presenting  no  obstacle  to  a  seizure.  Frazer  v.  Pritchardy'^  A.  728.  Obligations, 
VII.  (b),  2),  B,  §  3,  No.  2. 

16.  Where  a  debtor  is  in  possession  of  land  to  which  the  owner  is  to  give  him  title  on 
payment  of  the  price,  a  small  balance  of  which  is  kept  unpaid  by  a  fraudulent  agreement 
to  defeat  the  debtor^s  creditors,  the  land  may  be  seized  by  the  latter  and,  cm  their  pay- 
ment of  the  balance,  subjected  to  their  execution.    Prater  v.  Pritckard^  6  A.  729. 

17.  When  possession  of  property  seized  here  has  commenced  by  force  or  fraud  in  the 
limits  of  another  state  and  in  opposition  to  the  authority  of  her  courts,  the  poasesfflon 
must  cease  as  soon  as  an  appeal  is  made  to  our  laws  and  the  property  be  restored  to 
such  other  state,  to  whose  jurisdiction  the  parties  will  be  remitted  to  settle  their  ri^ts. 
Myers  v.  Myers,  8  A.  369.     Courts,  II.  (a).  No.  26. 

18.  Where  the  donor  reserves  to  himself  the  usufruct  of  the  property  which,  without 
his  permission,  the  donee  is  in  no  wise  to  affect,  the  donor's  creditors  may  treat  the  dona- 
tion as  null  and  without  resorting  to  a  direct  action  seize  the  property  itself,  by  the  sale 
of  which  his  ownership  will  be  divested ;  it  were  absurd  to  compel  them  to  fight  dedared 
shadows  and  unreal  pretensions.     C.  G.  1520,  1915,  2456 ;  Davis  v.  OarroUy  11  A.  705. 

19.  Where  a  purchaser  is  in  possession  under  a  sheriff's  deed  which  is  a  title  trans- 
lative of  property,  a  creditor  of  defendant  in  execution,  who  has  acquiesced  in  such  sale, 
cannot  treat  it  as  null  and  seize  the  property.     Broum  v.  Kendall,  12  A.  347. 

See  Supra,  b,  No.  13.  Attachment,  YU.  (c).  Obligations,  YIL  (b),  2),  a. 
Sale,  III.  (b),  4) ;  V. 

4)  JmowU  and  Divuib3itjf  of  Seixun. 

1.  If  the  property  be  burdened  with  special  mortgages  and  privileges,  the  sheriff  may 
seize  and  sell  as  much  as  will  satisfy  the  execution  after  deducting  the  amount  of  such 
liens.     Landreaux  v.  HazUton,  1  N.  S.  600.     Jhfra,  (d),  3),  No.  1. 

2.  A  sheriff  cannot  sell  an  undivided  part  of  a  chattel  or  piece  of  land,  but  should  sell 
distinct  portions,  one  after  another,  until  he  have  raised  a  sufficient  sum.  MacjDonougk 
V.  JElam,  1  L.  491. 

3.  The  obligation  of  a  surety  being  accessory,  the  sale  of  it,  separately  from  that  of 
the  principal,  is  void.    Andnis  v.  Chretien,  3  L.  51. 

4.  A  mortgagor  cannot  complain  that  only  part  of  the  property  mortgaged  was  seized 
and  sold ;  though  he  may  object  that  this  part  was  more  than  sufficient  to  pay  the  debt 
Gaiennie  v.  QuesH,  3  L.  434. 

5.  A  debt,  as  between  debtor  and  creditor,  is  indivisible  without  the  consent  of  both ; 
the  legal  has  no  greater  interest  than  the  voluntary  transferee.  Art.  651  C.  P.  does 
not  change  the  legal  right  third  persons  had  to  resist  partial  transfers  of  their  debts. 
The  shenff  must  sell  Uie  entire  debt  Kelso  v.  Beaman,  6  L.  87 ;  Brown  v.  Ckm^  8 
B.  14. 
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6.  The  Bheriff  may  make  a  new  levy,  after  ascertaining  by  a  sale  of  the  first  that  the 
property  is  insufficient  to  satisfy  the  writ.    Fink  v.  LaSande,  16  L.  547. 

7.  Improvements,  subject  to  a  privilege,  on  mortgaged  land  cannot  be  sold  separately 
from  the  latter ;  they  must  be  sold  together  to  obtain  the  highest  price,  to  be  divided  ac- 
cording to  their  appraisement  between  the  privileged  and  mortgage  creditors  respectively. 
OordeviBe  v.  Basmerj  16  L.  590 ;  Mclhnough  v.  Le  Ray,  1  R.  178.  InfrOj  (b),  Nos.  2, 
4.  Injunction,  II.  (b),  3),  No.  20.    Pritilege,  IV.  (a).  No.  4.    Sale,  I.  (e),  No.  24. 

8.  Where  sufficient  property  cannot  be  found  or  has  not  been  seized,  a  further  seiz- 
ure may  be  made  when  the  deficiency  is  discovered  or  other  property  found.  Where 
more  property  is  seized  than  sufficient,  the  remedy  is  pointed  out  by  C.  P.  arts.  652-8. 
Daib$  V.  ffemkerty  8  R.  128. 

9.  The  right  to  have  a  seizure  reduced  to  an  amount,  sufficient  to  satisfy  the  judgment 
and  coats,  is  reserved  to  the  debtor  alone.  If  he  do  not  complain,  no  other  party  can. 
Brown  V.  Cougoij  8  R.  14. 

10.  A  legacy  being  indivisible  as  between  the  debtor  and  creditor  without  the  consent 
of  both,  a  portion  of  it  only  cannot  be  seized  and  sold.    lb. 

IL  A  judgment  creditor,  recognized  as  a  mortgagee,  may  seize  other  property  than 
that  mortgaged.  All  the  debtor's  property  is  liable  for  his  debts.  Cobb  v.  Bi/neSy  4  A. 
150.    &^n^  2),  No.  6. 

12.  Where  a  lease  of  land,  on  condition  that  at  its  expiration  buildings  to  be  put  on  it 
by  the  lessee  shall  belong  to  the  lessor,  has  not  been  recorded  nor  a  transfer  of  such 
lose,  a  creditor  of  the  lessee  m&j  seize  and  sell  the  buildings,  and  the  lease  will  be 
thereby  annulled.     JDortey  v.  Pritckardy  6  A  729. 

18.  In  contemplation  of  law,  the  amount  of  the  seizure  never  exceeds  the  amount  of 
the  writ.  Provision  for  the  reduction  of  an  excessive  seizure  is  made  by  C.  P.  652-8 ; 
act  7  April,  1826,  §  18,  No.  85  ;  Buissan  v.  i^aats,  9  A.  236. 

14.  So  it  is  too  late,  after  the  sale,  to  object  that  the  seizure  was  excessive.  MvUen 
V.  FoUcdny  12  A.  888. 

See  &»pra,  8),  c,  §  1,  No.  5 ;  Infra^  6),  b.  No.  9 ;  (d),  2),  No.  12. 

5)  Notice  to  DAtor, 

1.  Property,  seized  at  the  suit  of  a  wife  against  her  husband,  cannot  be  sold  without 
notice  to  the  latter.     Guidery  v.  Guidery,  2  M.  182. 

2.  Three  days'  notice  pnust  be  given  aher  seizure  and  before  advertising,  whether  in 
case  of  Jf.  fa,  or  an  order  of  seizure ;  otherwise  the  sale  is  void  and  passes  no  title. 
Grant  v.  WaldeUy  6  L.  681 ;  SaiUard  v.  WhiU,  14  L.  84.     Infra,  (c),  No.  4. 

8.  The  sheriff  is  not  bound  to  give  any  notice  before  seizure.  Notice  the  day  of  seiz- 
ure is  snfficient,  though  without  date,  and  three  days  after  the  sheriff  may  advertise. 
a  P.  648 ;  Tompkins  v.  Stroud,  16  L.  274. 

4.  Notice  of  seizure  of  a  plantation  and  slaves  owned  by  two  jointly,  served  on  the 
managing  partner  appointed  by  the  other,  a  non-resident,  to  act  as  agent  for  him  at  the 
sale,  is  sufficient     Walker  v.  AUen,  19  L.  807. 

5.  The  debtor,  who  appears  by  his  agent  at  the  sale  and  bids  for  the  property,  waives 
all  objections  to  the  sufficiency  of  the  notice.     Ih, 

6.  Notice  is  indispensable,  whether  the  debtor  reside  in  the  parish  where  the  property 
is  situated  or  not     C.  P.  654-5,  667  ;  Lamorandxer  v.  Meyer,  8  R.  152. 

7.  Where  the  notice  is  ille^id,  the  sale  will  be  set  aside.  JftM.  Jbu.  Co.  v.  Bank  oj 
Za,  11  B.  47. 

8.  The  debtor  who  points  out  property  is  entitled  to  no  notice.  Hewitt  v.  Stephens,  5 
A.  640. 

9.  Notice  is  a  right  personal  to  defendant  and  exclusively  for  his  benefit,  which  he 
may  waive  without  invalidating  the  sale ;  his  creditors  cannot  complain.  Le  Blanc  v. 
Ihihroca,  6  A  861 ;  McJDonoyh  v.  Garland,  7  A.  143. 

10.  Notice  to  the  attorney  at  law  of  defendant,  when  himself  present  in  the  state,  is 
msafiicient  A  waiver  of  notice  must  be  clearly  shown ;  nor  can  it  be  proved  by  paroL 
Zooblarf  V.  JSorrefl;  6  A  581. 

11.  The  debtor,  who  points  out  property  as  more  than  sufficient  to  satisfy  the  writ,  is 
not  entitled,  it  seems,  to  notice  of  seizure  of  the  same  property  under  another  execution. 
2%oatpsafi  v.  Barrow,  7  A  670. 

12.  Where  defendant  has  left  his  residence  under  circumstances  justifying  the  appoint- 
ment of  a  curator  ad  hoc,  service  of  notice  on  the  latter  will  be  valid.  lb.  infra,  (b). 
No.  17. 
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13.  An  execution,  an  injunction  against  which  is  dissolYed,  ia  thereby  released,  and 
the  property  being  already  under  seizure,  no  further  notice  is  necessary.  McMidun  y. 
Morgan,  9  A.  208. 

14.  Service  of  notice  on  the  debtor,  his  authorized  agent,  or  perhaps,  in  the  absence 
of  a  debtor  unrepresented,  on  an  attorney  quoad  hoc  negotium  appointed  by  the  court,  is 
indispensable.     Ball  v.  Orocketty  9  A.  293. 

15.  So,  when  notice  was  served  cm  the  attorney  of  record  of  a  non-resident  plaintiff 
whose  rights  were  seized  and  sold  at  a  gross  sacrifice,  the  sale  was  annulled.     Ih. 

1 6.  The  want  of  notice  cannot  be  urged  by  a  party  on  whose  behalf  an  appraiser  was 
appointed,  and  who  was  himself  present  at  the  sale.  Bermudez  v.  UnUm  JScmk^  11  A.  64. 
/n/ra,(b),No.  16. 

17.  When  a  notice,  dated  before  the  expiration  of  9kfi.fa^  is  not  served  until  after- 
wards under  an  alias  writ  issued  on  return  of  the  former,  there  is  neither  seizure  nor 
notice  of  seizure  under  a  valid  writ,  and  the  sale  will  be  set  aside.  WM  v.  OwnUy  11 
A.  252. 

See  Supra^  3),  c,  §  1,  Nos.  9, 10 ;  ifi/ra,  (d),  13),  No.  35.  Executobt  Process, 
IIL  (b). 

6)  Effects  of  Seizure  ;  and  Sheriff's  Rights  wer  Property  Seized. 

▲.  In  QencnI. 

1.  The  debtor's  possession  is  divested  by  a  legal  seizure  and,  until  the  property  be 
disposed  of,  vested  in  the  sherifil  The  latter  is  considered  a  rightful  possessor  holding 
for  plaintiff's  benefit,  until  it  be  clearly  shown  that  the  thing  seized  belongs  to  some  third 
person.  5  M.  268  ;  8  N.  S.  664;  1  R.  41 ;  6  R.  100.  Justice  of  thk  Peagb,  No. 
20.     Pleading,  VIII.  (e).  No.  16.    Attachment,  VL  (d).  No.  1. 

2.  The  seizure  does  not  divest  the  debtor  of  the  property.  United  States  v.  HmBhrn^ 
4  N.  S.  817. 

3.  The  creditor  is  entitled  to  the  revenues  of  the  property  from  the  time  of  seizure. 
BandaU  v.  Bank  of  La,y  17  L.  273.    Attachment,  XL  No.  15. 

4.  A  sheriff  has  a  right  to  retain  possession  of  property  sold  by  him  during  the  pen- 
dency of  a  rule  to  set  aside  the  sale.     Bagon  v.  Breedlove,  3  R.  383. 

5.  After  a  legal  seizure  the  sheriff  is  re^irded  as  the  rightful  possessor,  and  can  main- 
tain an  action  of  trespass  against  any  person  disturbing  him.  It  is  his  duty  to  take  the 
property  into  actual  possession ;  if  a  plantation,  it  remains  sequestered  in  his  custody  until 
the  sale  and  he  may  appoint  a  keeper ;  and,  if  resisted,  may  employ  force  and  summon 
the  posse  comitatus.     C.  P.  656-662,  762  ;   Winn  v.  Blgee^  6  R.  100. 

6.  The  creditor's  acquired  rights  to  the  proceeds  of  his  execution  cannot  be  affected 
by  subsequent  proceedings  to  which  he  is  no  party.     Dugas  v.  Husbandy  6  R.  527. 

7.  A  seizure  of  the  balance  of  the  proceeds  of  property  sold  under  a  third  person's 
execution,  which  is  satisfied,  confers  no  greater  rights  than  a  seizure  of  the  property 
itself.     Fulton  v.  Husband,  7  R.  73. 

8.  Where  no  sale  could  be  made  for  want  of  a  bid  sufficient  to  satisfy  a  previous  spe- 
cial mortgage,  and  the  fi,  fa.  is  returned,  the  slave  seized  cannot  be  detained  by  the 
sheriff,  C.  P.  684,  although  the  mortgage  be  annulled  by  a  judgment,  if  a  suspensive 
appeal  therefrom  be  taken ;  but  the  slave  might  be  sequestered,  notwithstanding  the 
appeal.     Fink  v.  Martin,  8  R.  256. 

9.  Where  a  purchaser  neglects  to  comply  with  the  adjudication,  but  suffered  to  take 
remains  in  possession  nearly  two  years  with  the  creditor's  consent  and  pays  a  portion  cf 
the  price,  the  sale  will  be  complete  and  a  crop,  gathered  after  a  seizure  by  a  creditor 
of  the  purchaser,  must  be  applied  to  his  execution.     Bank  of  Orleans  v.  Hodge,  8  R.  450. 

10.  The  fruits  of  an  immovable,  gathered  or  produced  since  it  was  under  seizure, 
make  a  part  thereof  and  enure  to  the  creditor ;  aUter,  with  regard  to  crops  standing  at 
the  time  of  the  sale.     C.  C.  456-7 ;  Bludworth  v.  Hunter,  9  R.  256. 

11.  Where  a  bond,  belonging  to  the  debtor  and  taken  in  execution,  is  never  sold  but 
handed  over  to  the  creditor,  the  latter  acquires  no  right  thereto.  Turner  v.  Parker, 
10  R.  154. 

12.  The  mere  seizure  of  a  claim  of  the  debtor  does  not  divest  his  property  and  trans- 
fer it  to  the  seizing  creditor.  It  gives  him,  at  most,  a  right  to  proceed  tfnd  sell  it  and  be 
paid  by  preference  out  of  the  proceeds.  Sheldon  v.  N.  0.  Ccmal  Co.,  11  R.  181 ;  La- 
hiche  V.  Lewis,  12  R.  8. 

13.  Slaves  seized  and,  with  the  creditor's 'consent,  left  with  the  debtor  nntil  the  sale, 
are  in  the  sheriff's  legal  custody.  Smith  v.  Berwick^  12  R.  20.  Appeal,  IIL  (e),  2),  No.  19. 
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14.  A  sheriff  cannot  ap{»oint  a  keeper  to  manage  and  preseire  a  plantation  in  posses- 
sion of  a  lessee.     Deconx  y.  Bank  of  La.y  2  A.  157.  * 

15.  The  sheriff  who  seizes  a  house  may  lease  the  premises  and  collect  the  rent.  C.  P. 
658 ;  C&urtney  y.  Buni^  5  A.  174. 

16.  Where  the  property  is  not  adjudicated  because  no  bid  is  made  exceeding  a  prior 
special  incumbrance,  though  on  a  proper  showing  defendant  may  have  the  seizure 
quashed,  yet  it  does  not  %p$o  facto  expire.  The  sheriff  may  continue  to  collect  the  rent, 
if  a  house  haye  be^n  seized ;  or  if  slayes,  the  creditor  may  take  up  the  mortgage  and 
acquire  a  subrogation.    Jure  y.  BaUetin,  6  A«  394. 

17.  •  Property,  the  sale  of  which  is  enjoined  by  a  third  person,  cannot  be  taken  from  the 
sheriff;  and  an  order  granting  possession  to  the  party  enjoining  will  be  rescinded  as 
unadyised.  The  debtor  alone  can  bond  the  property  until  the  sale  ;  and  until  the  trial 
of  the  injunction,  the  court  must  presume  the  property  his.  State  ex  rel.  Thompson  y. 
Judge^  6  A.  548.     Prohibition,  No.  20. 

18.  The  only  effect  of  an  injunction  against  a  seizure  is  to  maintain  things  in  statu 
quo  until  its  final  determination,  until  when  the  sheriff  must  keep  and  preserye  the  thing 
seized.  State  y.  Cassidy,  7  A.  274.  Infm,  (d),  18),  No.  27.  Sheriff,  II.  (b),  2), 
B,No.  3. 

19.  A  mortgagee  is  not  entitled  to  the  hire  of  slayes  while  under  his  seizure;  it  be- 
longs to  their  owner.  The  reyenues  can  be  taken  by  the  sheriff  only  when  seizing  lands 
or  houses,  but  not  slayes  which  he  cannot  hire  out  unless  by  consent  of  parties.  C.  P. 
656-9,  662  ;  C.  C.  453-7,  3371 ;  Bowman  y.  McKieroy,  14  A.  587.  Mortgage,  VI. 
(b),  No.  8. 

See  Supra,  3),  d,  §  1,  No.  7.  Appeal,  III.  (e),  4),  No.  7.  Discontinuance,  No. 
14.    Costs,  IL    Compensation,  III.  No.  18.    Sheriff,  I.  (b).  No.  10. 

B.  Privilege  acqaired  by  Seizare. 

1.  An  execution  from  the  moment  it  comes  into  the  sheriff's  hands  operates  as  a  lien 
on  ail  the  debtor's  moyable  property,  which  passes  to  his  subsequent  yendee  subject  to 
the  lien.  Buffy  y.  Toumsend,  9  M.  585.  [  This  was  prior  to  the  code  of  practice  hy 
whiehy  adopting  the  common  law  in  this  particular,  the  rule  u^as  changed,"] 

2.  Plaintiff  acquires  no  lien  by  taking  out  and  staying  a^.  fa,,  nor  by  taking  it  out 
and  forbearing  to  take  an  alias  on  its  return.     Banna  y.  Creditors,  12  M.  32. 

3.  Prior  to  the  code  of  practice,  the  debtor's  personal  property  was  bound  by  the  de- 
livery of  the  writ  to  the  sheriff,  who  was  required  to  indorse  on  it  the  day  and  hour 
he  received  it.     United  States  y.  Bawkins,  4  N.  S.  317  ;  Bradlniry  y.  Morgan,  2  L.  479. 

4.  The  seizure  under  a^.  fa,  of  the  movable  property  of  the  husband  so  far  divests 
bis  possession,  that  a  subsequent  judgment  in  favor  of  the  wife  with  privilege  will  not 
afiect  it.     Loze  v.  Bimitry,  7  L.  486. 

5.  Under  art.  722  C.  P.  the  creditor  acquires  by  the  mere  seizure  a  privilege  on  the 
immovable  or  movable  seized,  which  entitles  him  to  a  preference  over  other  creditors 
unless  the  debtor  have  been  previously  declared  bankrupt.  If  the  seizure  created  a 
privilege  only  where  the  debtor's  property  was  sufficient  to  pay  all  his  debts,  it  would 
only  attach  when  useless.  3  R.  106, 276 ;  1 1  R.  493 ;  1 1  A.  702.   Infra,  (d),  8),  a.  No.  30. 

6.  The  seizure  of  the  proceeds  of  property,  advertised  to  be  sold  at  a  future  day  under 
the  execution  of  another  creditor,  gives  no  privilege.     Goubeau  v.  Nashville  Co.,  6  R.  345. 

7.  Af^er  payment  of  the  special  mortgage  under  which  property  is  sold,  the  surplus 
of  the  price  must  be  applied  to  the  subsequent  general  mortgages  ;  and  the  seizure  of 
such  surplus  by  another  creditor  can  give  him  no  privilege.  La  Gourgue  v.  Summers, 
8  R  175. 

8.  To  prevent  the  sacrifice  of  claims  seized,  the  parties  in  good  faith  agreed  to  a  sus- 
pension of  the  sale,  authorizing  an  agent  to  collect  and  pay  them  to  the  sheriff  who  re- 
tained the  writ  and  his  control  over  them.  A  second  creditor,  having  seized  them  in  the 
sheriff's  hands,  agreed  with  the  first  that  they  should  be  sold  under  the  latter's  execu- 
tion, reserving  his  right  to  have  them  distributed.  Beld,  that  the  first  creditor  was  en- 
titled to  the  preference  and  that  the  second,  having  consented  to  the  sale,  could  not  ques- 
tion its  legality.     Lahiche  v.  Lewis,  12  R.  8. 

9.  Where  a  creditor  seizes  and  purchases  three-fourths  of  his  debtor*s  crop,  to  one 
undivided  fourth  of  which  plaintiff  is  entitled  for  his  services,  the  latter,  whose  rights 
could  not  thus  be  restricted  to  the  fourth  not  seized,  may  recover  from  the  creditor  one- 
fourth  of  the  price  the  latter  paid.     Baudoin  v.  Nicolas,  12  R.  594. 

10.' Where,  after  seizure,  the  debtor  dies,  and  nothing  shows  that  the  property  con- 
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tinued  subject  to  the  seizure  until  theopeuingof  the  successioii,  the  creditor  can  daim  no 
privilege  on  the  proceeds  df  the  property  subsequently  sold  by  the  administrator.  Suc- 
cession of  GauMeUy  9  A.  205 ;  Succession  of  Broderidk^  12  A.  521. 

11.  A  seizure  gives  no  privilege  on  the  assets  of  a  corporation,  whose  charter  provides 
that  they  shall  be  appropriated  to  the  claims  of  the  mass  of  its  creditors.  MeLUosh  v. 
Merchants'  Co.,  9  A.  408. 

12.  Plaintiff's  execution  levied  before  that  of  a  third  opponent,  and  the  registry  of 
the  latter's  judgment,  gives  the  former  the  superior  privilege.  C.  P.  722 ;  Pajpu  r. 
Raudon,  10  A.  849. 

18.  The  debtor's  waiver  of  the  right  to  appeal  after  judgment  on  evidence,  which 
would  have  rendered  an  appeal  frivolous,  is  not  an  illegal  preference  defeating  the  priv- 
ilege acquired  by  a  seizure,  where  nothing  shows  any  collusion  to  the  prejo<iQce  of  the 
complainant  who,  for  aught  that  appears,  might  have  procured  the  same  waiver  himselfl 
Overend  v.  Robinson,  10  A.  728. 

14.  The  refusal  of  a  privilege  in  Mcintosh's  case,  supra.  No.  11,  turned  on  the  pecu- 
liar circumstance  that  the  assets  seized  had  a  particular  destination,  rendering  it  im- 
possible to  make  them  the  objects  of  an  ordinary  seizure  at  the  instance  of  any  creditor 
of  the  company,  while  transacting  business  under  its  charter.  Mcintosh  v.  Merekant^ 
Co.,  12  A.  588. 

See  Supra,  IL  No.  86 ;  Infra,  (f ),  No.  18.    Mortgage,  V.  No.  2. 

7)  Forthcoming  Bonds, 

1.  The  surety  on  a  forthcoming  bond,  executed  under  act  5  March,  1842,  No.  91,  by 
a  married  woman  for  property  seized  in  execution  against  her  husband,  may  plead  that 
the  execution  was  without  the  seal  of  court ;  and  if  so,  he  will  be  discharged.  King  v. 
Baker,  7  A.  570.     Supra,  I.  No.  7  ;  II.  No.  16. 

2.  By  a  forthcoming  bond  under  act  5  March,  1842,  No.  91,  reenacted  15  March, 
1855,  §  5,  No.  887,  (which,  however,  does  not  apply  to  the  parish  of  Orleans,)  the  seiz- 
ure and  possession  of  the  sheriff  are  entirely  defeated.  The  debtor  may  immediately 
after  the  bond  sell  and  deliver  the  movables,  or  execute  a  written  conveyance  of  the 
immovables,  to  which  the  vendee  will  acquire  a  valid  title.     Brander  v.  Bobo,  12  A  616. 

8.  Third  persons  cannot  complain  of  informalities  in  the  mere  form  of  the  forfeiture 
of  a  forthcoming  bond.  The  debtor  or  his  surety  may  possibly  complain,  bat  not  other 
creditors  subsequently  seizing,  who  are  not  prejudiced  by  a  rightful  forfeiture  in  what- 
ever form  declared.     lb. 

4.  Thus  ;  where  the  sheriff,  illegally  selling  property  sold  by  the  debtor  after  its  re- 
lease on  a  forthcoming  bond,  credits  the  execution  with  the  price  and  declares  the  bond 
forfeited  for  the  balance,  execution  may  still  issue  for  the  full  amount  of  the  bond,  the 
erroneous  credit  being  disregarded,  and  other  creditors  subsequently  seizing  cannot  com- 
plain,   lb. 

(b)  Appraisement 

1.  If  the  appraisers  cannot  agree,  the  sheriff  must  appoint  a  third ;  they  cannot  cast 
lots  for  an  umpire.     Bermudez  v.  Ibanez,  2  M.  817. 

2.  Where  a  seizure  is  made  of  the  undivided  half  of  land,  the  owner  of  the  other  un- 
divided half  of  which  has  a  privilege  thereon  for  useful  improvements,  the  land  and  im- 
provements are  to  be  separately  appraised  after  the  sale.  Lanusse  v.  Lanna,  6  N.  & 
108 ;  Brwxm  v.  Bemiss,  2  A.  865. 

8.  In  a  sale  on  twelve  months'  credit,  as  the  property  is  to  be  sold  for  whatever  it  wiU 
bring,  an  appraisement  is  immaterial.  Fink  v.  LaUixnde,  16  L.  547.  Ikjunctiok, 
VII.  No.  17. 

4.  Land  and  the  buildings  thereon,  if  subject  to  distinct  privileges  in  favor  of  differ- 
ent creditors,  must  be  separately  appraised  and  the  creditors  paid  according  to  their  re- 
spective appraisements.  C.  C.  8285 ;  CordeviUe  v.  Hosmer,  16  L.  590 ;  McDonaugk  v. 
Le  Roy,  1  R.  178.     Supra,  (a),  4),  No.  7. 

5.  Both  creditors,  in  such  case,  must  choose  appraisers,  and  neither  can  be  affected  by 
an  appraisement  to  which  he  is  not  a  party.     lb. 

6.  A  fraudulent  appraisement  is  no  appraisement     Zacharie  v.  Winter,  17  L.  76. 

7.  A  sale  of  movables,  or  rights  and  credits,  is  not  valid  unless  preceded  by  an  ap- 
praisement in  accordance  with  C.  P.  671-5-6,  680.     9  R.  581 ;  1  A.  340 ;  8  A.  390. 

8.  A  debtor  in  failing  circumstances  cannot  waive  an  appraisement  or  any  other  legal 
formality.     Succession  of  HiUgsberg,  1  A.  840.     Infra,  (d),  18),  No.  34. 
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9.  Where  the  mortgagee  prays  and  the  order  of  seizure  directs  that  the  sale  be  made 
as  the  law  directs,  though  the  mortgage  stipulate  and  the  writ  issued  by  the  clerk  direct 
that  a  sale  be  made  without  appraisement,  a  sale  accordingly  for  an  inconsiderable  price 
will  be  null     Union  Bank  y.  Bradford,  2  A.  416. 

10.  Where,  after  appraisement,  it  being  discovered  that  the  day  for  which  the  sale  is 
advertised  is  a  day  of  public  rest,  the  sheriff  seizes  and  advertises  anew,  no  new  appraise- 
ment can  be  made  if  the  debtor  insist  that  the  sale  be  made  under  the  first  appraisement. 
Conrey  v.  Copland,  3  A.  452. 

11.  If  the  debtor  have  appointed  an  appraiser,  it  is  idle  to  inquire  whether  he  had 
notice  to  appoint  one  or  not.    Foster  v.  Roustely  3  A.  546. 

12.  Whatever  the  effect  of  the  want  of  appraisement  of  movables  between  the  parties 
to  the  sale,  third  persons  cannot  consider  it  null  on  that  account.  Chapman  v.  N»  0. 
GasOo^AA.  153. 

13.  It  was  not  necessary,  under  the  practice  in  force  in  1829  in  the  federal  courts,  to 
i^pnuse  movables  or  credits.     Gales  v.  Qiristy,  4  A.  295. 

14.  The  appraisers  need  not  personally  inspect  the  premises,  though  it  is  more  reg- 
ular to  do  so.  And  though  one  of  them  was  never  in  the  house  and  did  not  go  on  the 
premises,  afler  being  sworn,  yet  if  they  have  acted  honestly  and  made  a  fair  appraisement, 
it  suffices.  Jl/ti/^a^n'proA»^en<ur,  ^u<e,  M'/oc^ayumn^,  (>&^&'n«n/^rmfto^6m.  Copeland 
T.  Labatuty  6  A.  61. 

15.  The  deputy  sheriff  may  swear  the  appraisers.  C.  P.  771 ;  act  5  March,  1847, 
No.  67 ;  Ih, ;  Lambert  v.  De  Santos,  10  A.  725.     Criminal  Law,  V,  (c),  2),  No.  24. 

16.  The  debtor,  who  is  apprised  of  all  the  proceedings,  cannot  object  after  the  sale  at 
which  he  was  present  that  the  appraisers  had  not  examined  the  property.  Id.  10  A. 
725.     Suproy  (a),  5),  No.  16. 

17.  Plaintiff,  who  procures  the  appointment  of  a  curator  cui  hoe  to  represent  defend- 
ant, must  prove  the  latter's  abseqce  or  other  sufficient  cause  for  the  appointment  Where 
defendant  secretes  himself  to  prevent  k  service  of  process  or  notice,  a  curator  may  be 
appointed ;  the  power  to  make  such  appointment  results  from  the  provisions  of  law  in 
pari  materia.    FarreO,  v.  Ktunytp,  13  A.  311.     Supra,  (a),  5),  No.  12. 

18.  But  where,  so  far  from  absenting  himself,  the  debtor  continues  to  rent  the  prop- 
erty some  months  after  the  sale  and,  after  service  of  notice  of  seizure  at  his  domicil  in 
the  city,  the  sheriff  in  attempting  to  serve  a  notice  of  appraisement,  though  informed 
that  he  lived  in  some  other  quarter  of  the  city,  returns  that  he  could  not  be  found  after 
diligent  search  in  the  neighborhood  and  among  his  acquaintances,  the  facts  will  not 
justify  the  appointment  of  a  curator  ad  hoe.  A  notice  of  appraisement  to  the  latter  will 
be  bad  and  the  sale  avoided.     C.  P.  671 ;  i&. 

19.  If  the  debtor  conceal  himself,  besides  service  on  the  curator,  notice,  it  seems, 
should  be  left  at  his  last  residence.     C.  P.  253  ;  lb. 

20.  Where  all  the  instalments  of  the  debt  are  not  yet  due,  an  appraisement  is  still 
necessary.  The  creditor's  rights  under  art.  686  C.  P.  are  not  thereby  impaired.  Foree 
V.  Mclntyrs,  14  A.  158. 

See  Infroy  (d),  2),  No.  11.  Corporations,  VUI.  (a).  No.  21.  Evidbnce,  XV. 
(j),  No.  4 ;  XXn.  (c),  2),  No.  9.  Insolvenct,  XI.  (b).  No.  15.  Succession,  VIIL 
(e),  4). 

(c)  Advertisement  and  Notices,  Place  and  Day,  of  Sale. 

1.  if,  from  some  unforeseen  impediment,  the  property  be.  not  sold  on  the  day  advertised, 
new  advertisements  must  take  place.     Cromer  v.  Watkins,  4  M.  540. 

2.  Thirty  days  must  elapse,  exclusive  of  the  day  of  advertising  or  the  day  of  sale. 
MeDonough  v.  Gravier,  9  L.  545. 

3.  A  sale  of  immovable  property  on  the  plantation,  contrary  to  the  will  of  the  debtor, 
will  be  set  aside.     C.  P.  664-5  ;  Zacharie  v.  Winter,  17  L.  76. 

4.  Three  days  must  intervene  between  the  notice  of  seizure  and  the  advertisement. 
MeCarty  v.  JUcCarty,  19  L.  300.     Supra,  (a),  5),  Na  2. 

5.  So,  where  a  seizure  is  made  and  notice  given  the  2lBt,  an  advertisement  dated  the 
24th  is  one  di^  too  early.     lb. 

6.  A  sale  of  real  property  cannot  be  made  until  the  thirty-fourth  day  after  the  seizure ; 
and  if  this  time  be  given,  it  i^  no  objection  that  the  adyertisement  was  made  a  day  or 
more  too  early.    3.;  Dabbs  v.  Jlemken,  3  R.  123. 

7.  A  slight  variance  between  the  description  of  the  proper^  in  the  advertisement  and 
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the  seizure  and  notice  is  insufficient  to  sastain  an  injonctioDy  when  it  b  apparent  what 
property  is  intended.    lb. ;  3.  R.  129. 

8.  A  sale  without  the  legal  adyertisements  does  not  divest  the  debtor^s  title.  Bourg 
y.  Manginat,  1  R  831. 

9.  Under  execution  against  the  joint  owners  of  a  steamer,  a  waiver  of  advertiaement 
bj  one  does  not  bind  the  rest.    Byrne  v.  Hooper^  2  R.  229. 

10.  A  sale  must  be  made  either  on  the  premises,  or  at  the  seat  of  justice  of  the  parish, 
unless  with  the  debtor's  consent.     C.  P.  664-5 ;  6  B.  21 ;  11  R.  533 ;  3  A.  147. 

11.  Notices  affixed  **  at  the  oourtrhouse  door  and  two  other  conspicuous  places"  in 
the  same  village,  in  a  parish  of  sixtj  miles  in  length  in  which  there  is  another  village 
nearly  as  large,  eighteen  miles  below,  and  a  post-office  the  same  distance  above,  are  not 
a  compliance  with  act  6  April,  1843,  No.  135.    Pumpkrey  v.  Ddahotiuayej  9  R.  42. 

12.  A  creditor  cannot,  without  showing  injury  to  himself,  annul  a  sale  of  his  debtor's 
property,  because  not  advertised.     Wedergtrandi  v.  JfcforsA,  11  R.  533. 

13.  The  want  of  advertisement,  which  the  parties  may  waive  by  written  consent,  is 
not  an  absolute  nuUity  of  itself  annulling  the  sale.    Ik 

14.  A  sale  after  stat.  8  February,  1842,  No.  87,  and  before  stat  6  April,  1843,  Na 
135,  in  a  parish  in  which  a  newspaper  was  published  at  the  time,  and  not  advertised  ai 
directed  by  C.  P.  669,  C.  C.  3522,  No.  4,  will  be  annulled,  unless  in  cases  within  stat 
28  February,  1828,  Na  29,  where  the  seizure  is  for  less  than  three  hundred  doUan. 
ExparU  Grove$y  12  R.  130 ;  Freeman  v.  Stae^y  2  A.  615. 

15.  Notices  posted  at  the  court-house  door  and  a  pubBe  hotel,  the  usual  place  of 
making  judicial  sales,  in  the  same  town,  and  at  a  coffee-house  in  a  neighborii^  viSage 
in  the  same  parish,  are  a  sufficient  compliance  with  stat  1843,  §  1,  No.  135,  requiring 
them  to  be  posted  **  at  the  court-house  door  and  two  other  public  places  in  the  parish." 
Fox  V.  7Vo,  1  A.  334 ;   Vincent  v.  Sanford^  5  A.  560. 

16.  Slaves  of  an  absentee  must  be  sold  at  the  seat  of  justice  of  the  parish,  or  some 
other  public  place  in  its  vicinity.  C  P.  664 ;  stat  5  March,  1842,  $  1,  Na  91 ;  Duki 
V.  B&tUhj  2  A.  385. 

17.  Art  669  G.  P.  (C.  C.  3522,  Na  4,)  and  the  amending  act  28  Februaiy,  1828, 
No.  29,  were  revived  by  stat  8  February,  1842,  No.  37,  repealing  that  of  8  Mareh,  1841, 
No.  84.    Freeman  v.  &acyj  2  A.  615. 

18.  The  fact,  that  the  discontinuance  of  a  newspaper  rendered  it  impossible  topoblisii 
the  advertisement  as  often  as  required  by  669  C.  P.,  will  not  excuse  the  omissioD  to 
publish  before  the  discontinuance.    Jh. 

19.  A  sale  of  immovables  the  ikirtieth  day  after  the  advertisement  was  legal  under 
stat  25  January,  1817,  §  14,  No.  9.  The  rule  of  computation  at  that  time  was  to 
exclude  one  day  and  include  the  other.    Robinett  v.  OomjpUmy  2  A.  846. 

20.  Where  the  court-house,  after  an  advertisement,  is  removed  under  a  special  law, 
the  advertisement  posted  up  at  the  old  court-house  should  be  removed  to  the  new,  and 
the  sale  be  made  at  the  latter  which,  selected  as  the  new  seat  of  justice,  becomes  the  only 
place  for  execution  sales.  C.  P.  664 ;  stat  5  March,  1842,  No.  91 ;  Vmon  Bnk  v. 
ISmUh,  3  A.  147. 

21.  Where  the  mortgage  deacribea  the  land  as  containing  acree^  the  mortgagee  camot 
sell  under  an  advertisement  describing  it  as  containing  $uperficial  arpenis.  Wrighl  v. 
Houssel,  5  A.  126. 

22.  The  creditor's  appointment  of  an  appraiser  waives  any  error  in  t£e  advertisement 
V.  Gardy^  5  A.  570. 

28.  The  act  8  March,  1841,  No.  84,  directing  advertisements  in  a  newspaper,  if  any 
were  published  in  the  parish,  superseded  the  acts  requiring  them  to  be  posted  at  two 
other  public  places  in  the  parish  beside  the  court4iouse.    Hewitt  v.  Stq^kem^  5  A  640. 

24.  By  act  10  March,  1834,  §  2,  No.  88,  the  sale  itself  is  primA  facie  evidence  of  doe 
advertisement    3. 

25.  The  advertisement  niay  be  signed  by  the  deputy  sheriffl  C.  P.  764;  act  25 
March,  1813,  §  7,  Na  38;   WaBie  v.  ^Acwmw,  6  A.  76. 

26.  Where  a  judgment  directs,  the  property  to  be  advertised,  advertisement  aooording 
to  law  will  be  intended.     Oopiey  v.  Roberttanj  6  A.  181. 

27.  If  after  a  sale,  but  before  payment  of  the  price,  the  sheriff  discover  arrorB  in  the 
advertisement,  he  may  readvertise  and  sell  again.    lb, 

28.  Where  the  words  ^  cmtss  or  arpenti^  used  in  the  advertisement,  when  the  word 
'*aerei*'  should  alone  have  been  inserted,  refer  only  to  an  [wijconsiderable  portion  of 

-the  land  and  the  word  **  arpenU^  taken  in  connection  with  the  entire  advertisemeBt,  is 
mere  surplusage,  the  advertisement  is  good.     Thompwn  v.  Barrow^  7  A.  670. 
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29.  When  the  title  of  the  cause  is  fully  stated  in  the  margin  and  the  title  of  the 
oourt  in  the  body  of  the  advertisement,  it  is  sufficient  Barrow  y.  JRolnchaitx^  14  A. 
207. 

See  acts  1852,  Nos.  65,  270 ;  12  March,  1855,  Nos.  89,  91,  of  which  §  3  is  amended 
by  ad  17  March,  1859,  No.  265  ;  15  March,  1855,  §  4,  No.  337.  Jnfra,  (d),  6),  b,  No. 
11 ;  7).  Etidencb,  XXII.  (c),  2),  Nos.  7,9,etaL  Injunction,  II.  (b),  3).  Insol- 
VKHCT,  3^.  (b).    Lease,  L  (d),  No.  11.    Succbsbion,  VIIL  (e),  3). 

(d)   Sale  and  Adfudication. 

1)  In  General. 

1.  Under  the  Spanish  law,  the  adjudication  was  a  judicial  act  to  which  purchaser, 
plaintiff,  and  defendant  were  parties ;  from  the  judgment  thereon  defendant  might  appeal, 
and  the  reversal  of  the  adjudication  left  the  purchaser  without  title.     BaiUio  v.  Wilson^ 

5  N.  S.  214.    Infra,  9),  No.  1. 

2.  The  nature  of  the  evidence  on  which  a  judgment  is  obtained,  whether  by  the  debt- 
or's confession  or  otherwise,  does  not  affect  the  general  rule  that  in  execution  sales  the 
law  neither  requires  nor  presumes  the  debtor's  assent.  A  forced  sale  is  not  a  voluntary 
one.     Dudaud  v.  BotissMU,  2  A.  168. 

3.  A  sheriff's  sale  under  an  agreement  of  parties,  and  on  terms  different  from  those 
prescribed  by  law,  will  be  regarded  not  as  a  forced,  but  as  a  conventional,  sale,  in  which 
the  vendor  is  bound  to  express  himself  clearly.  Moore  v.  HanwUm^  3  A.  192.  hifra^ 
7),  No.  19. 

2)  Terms  and  Mode  of  Sale, 

1.  A  mortgaged  square  may  be  sold  in  lots.    Plauche  v.  Gravier,  6  N.  S.  598. 

2.  Where  but  one  instalment  of  a  mortgage  is  due  and  the  property,  though  ordered 
to  be  Bold  on  the  terms  of  the  contract  under  G.  P.  686,  is  sold  on  twelve  months'  credit, 
the  debtor  may  avoid  the  sale.     C.  G.  1895,  1940 ;  Bice  v.  Schmidt,  11  L.  72. 

3.  A  special  mortgagee,  whose  claim  is  payable  in  instalments,  mojf,  on  non-payment 
of  any  instalment,  have  the  property  sold  to  pay  the  whole,  debt  in  cash  for  so  much  as 
is  due,  and  for  the  balance  on  terms  of  credit  corresponding  with  the  unmatured  in- 
stalments.    G.  P.  686 ;  16  L.  163  ;  IB.  224,  295 ;  6  B.  461 ;  10  R.  49 ;  11  A.  181. 

4.  Nor  need  the  seizing  creditor  show  that  he  holds  all  the  mortgage  notes  or  owns 
the  instalments  not  due,  which  it  suffices  to  mention  in  the  petition.  Pepper  v.  Dunlap^ 
16  L.  163 ;  Armor  v.  Doumes,  2  A.  242.     Pleading,  V.  (b),  2),  JJo.  5. 

5.  Bat  Uie  right  to  have  the  property  thus  sold  belongs  to  the  creditor  and  cannot  be 
claimed,  especially  in  an  ordinary  action,  by  the  mortgagor  who  is  bound  for  the  whole 
debt,  notwithstanding  the  insufficiency  of  the  property  mortgaged.  FUrnxnce  v.  Orlecme 
Nov.  6b.,  1  R.  224.  Infra,  11),  No.  11.  Mobtqagk,  VI.  (b),  No.  10.  ^There  it  an 
apparent  discrepancy  between  this  case  and  those  of  Bice,  supra.  No.  2,  cmd  Robinson, 

6  k.  461.  The  opinion  in  Bice's  case  insists  tHta  the  right  belongs  as  much  to  the  debtor 
as  the  creditor,  the  contract  being  a  law  between  the  parties  ;  but  the  decree,  as  remarked 
m  Florance's  etue^  was  correct  on  another  ground,  to  wit,  because  the  sale  was  not  in 
accordance  with  the  judgment.  Besides,  it  mag  be  observed  that  a  debtor,  who  fixils  to 
pag  an  instalment,  violates  his  contract  and  cannot  invoke  a  law  he  has  thus  himself 
refused  to  recognize.  In  Robinson's  case  the  reporter  sags  he  was  directed  bg  the  court 
to  alter  the  last  sentence  of  the  decision,  which  dedares  that  the  sals  must  —  not  may 
—  be  ordered  on  the  terms  of  the  mortgage.  The  alteration  was  made  to  render  the 
opinion  amformakls  to  Pepper's  case,  16  L«  163,  relied  upon  bg  the  court;  but  just  the 
opposite  result  is  produced;  for  Pepper's  case  supports  that  of  Florance,  which,  it  thus 
seems,  must  be  regarded  as  authoritatii^e,'] 

6.  Property,  comprising  several  squares  in  New  Orleans,  may  be  sold  according  to  an 
old  plan  according  to  which  it  has  been  mortgaged,  though  by  subsequent  municipal 
proceedings  the  names  of  the  streets  and  numbers  and  boundaries  of  the  squares  be 
changed ;  such  alterations  are  matters  of  public  notoriety.     Clement  v.  Oakeg^  2  B.  90. 

7.  One  cannot  complain  of  a  sale  of  real  property  in  block,  unless  he  allege  and  prove 
he  requested  the  officer  to  sell  it  in  parcels.    Bauduc  v.  Conreg,  10  B.  466. 

8.  Where  pending  an  injunction  against  an  order  of  seizure  for  the  payment  in  cash 
of  an  instalment  due,  and  on  time  of  those  not  due,  the  latter  mature,  the  court,  on  dis- 
solving the  injunction,  may  order  the  whole  sale  to  be  made  for  cash.  Wright  v.  i2««A- 
ard,  5  A.  365.    Judgment,  Y.  (a),  2),  Nos.  1,  2,  6. 

9.  The  debtor's  creditors  cannot  complain  of  his  consent  to  a  sale  in  block  without 
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showing  injury  to  themselves,  or,  at  least,  an  advantage  to  be  gained  by  it    Ze  BUme  v. 
Zhihroeoj  6  A.  361.     Infra,  13),  No.  8. 

10.  A  [MUty,  who  himself  procures  a  sale,  cannot  complain  of  any  ambiguity  in  its 
terms.     Gauche  v.  Travtman,  7  A*  610.     Infra,  7),  No.  19. 

11.  A  debtor  who,  though  he  have  verbally  requested  the  sheriff  to  sell  lots  separatelj, 
does  not  require  a  separate  appraisement  and  stands  by  silently  whilst  the  property  is 
sold  in  block,  cannot  afterwards  complain.     Lambert  v.  Zh  Santos,  10  A.  725. 

12.  Where  the  owner  of  bank-stock,  secured  by  mortgage  and  pledged  for  loans  upon 
it,  obtains  further  loans  from  the  bank  by  a  mortgage  of  the  property  securing  the  stock, 
the  bank,  nothing  in  the  law  or  its  charter  forbidding  it,  may  sell  the  stock  separately 
from  the  property.     Bermudez  v.  Union  Bank,  1 1  A.  64. 

13.  The  debtor  cannot  complain  of  a  change  in  the  terms  of  sale,  if  more  favorable  to 
him  than  those  of  a  first  advertisement,  where  it  is  to  be  presumed  that  the  creditor's 
consent  to  such  change  and  a  readvertisement  were  induced  by  the  acts  of  the  debtor  and 
his  duly  authorized  agent.     Moree  v.  Me  Call,  13  A.  215. 

14.  In  a  sale  under  art  686  C.  P.,  when  the  adjudication  exceeds  the  matured  instal- 
ments, the  surplus  only  becomes  exigible  at  the  maturity  of  the  other  instalments,  adding 
interest  to  such  surplus  so  as  to  correspond  with  the  term  of  credit  thus  allowed.  Forte 
V.  Mclniyre,  14  A.  158. 

See  Infra,  13),  No.  5.  Insoltenct,  XI.  (b).  Lease,  L  (e),  Nos.  8, 14,  el  d. 
Succession,  VUL  (e),  4). 

3)  Amomt  of  Bid  and  Notice  of  IneumbroMoee. 

1.  Property  specially  mortgaged  cannot  be  sold  at  the  suit  of  a  third  parly,  unless  it 
bring  more  than  the  mortgage.  If  there  be  no  surplus  after  paying  the  mortgage,  there 
is  no  price  which  is  of  the  essence  of  every  sale ;  and  such  a  sale  would  be  useless  to 
plaintiff  and  oppressive  to  defendant  But  if  the  bid  be  for  less  than  the  mortgage, 
the  sale  would  be  destructive  of  the  mortgagee's  rights.  Act  28  January,  1817,  §  17, 
No.  9  ;  C.  P.  684;  3  N.  S.  604  ;  4  N.  S.  154 ;  7  N.  S.  386  ;  9  A.  216.  Bfra,  6),  b, 
No.  13 ;  Supra,  (a),  4),  No.  1. 

2.  A  bid  must  be  for  the  absolute  value ;  and  where  the  property  is  incumbered,  it  is 
not  a  bid  over  and  above  the  incumbrances ;  if  the ^  sale  be  for  the  surplus  value  oolj 
and  subject  to  the  prior  incumbrances,  but  without  any  personal  responsibility  to  paj 
them,  it  will  be  set  aside  as  irregular  under  act  1817.  Balfour  v.  Oieta,  4  N.  S.  154. 
Insolvency,  XI.  (c),  No.  15. 

3.  Where  a  portion  of  a  railroad,  with  its  fixtures  and  personal  property,  b  sold  in 
globo  without  appraisement,  there  can  be  no  adjudication,  unless  the  price  cover  a  mort- 
gage preferred  to  the  seizure  on  the  debtor's  rights  and  privileges.  Eanney  v.  Oriraai 
Nav.  Co.y  6  R.  380. 

4.  Where  the  highest  and  last  bid  is  insufficient  to  discharge  a  mortgage  having  a 
preference  over  the  seizing  creditor,  there  can  be  no  adjudication.  C.  P.  684 ;  7  B.  406 ; 
10  R.  65;  12  R.  130;  1  A.  82.    Possession,  IL  (b),  No.  26. 

5.  Art  678  C.  P.,  requiring  the  sheriff  to  read  a  mortgage  certificate,  contemplates 
one  that  will  exhibit  existing  incumbrances,  whether  created  by  the  actual  owner  or 
previously,  so  far  as  the  records  disclose  them.     C.  C.  3357  ;  Smith  v.  Moore^  9  R.  65. 

6.  Movable  property,  rights  and  credits,  cannot  be  adjudicated  for  cash  unless  they 
bring  two-thirds  of  the  appraised  value.     9  R.  531 ;  1  A.  340;  3  A.  390. 

7.  The  sheriff  must  read  a  certificate  showing  all  the  mortgages  on  the  property  he  is 
about  to  sell ;  and  should  announce  that  the  purchaser  may  retain  out  of  the  price  the 
amount  of  privileged  debts  and  special  mortgages  to  which  it  is  subject,  taking  his  bond, 
when  the  sale  is  on  credit,  only  for  the  surplus.  MeRae  v.  Chapman,  10  R.  65;  Perry 
V.  HoUoway,  lb.  107.    Insolvency,  XL  (c),  No.  18. 

8.  The  bonds  of  a  purchaser,  evicted  by  a  mortgage  not  mentioned  in  the  certificate, 
will  be  annulled  as  given  in  error  and  without  consideration.  The  omission  of  itself 
invalidates  the  adjudication.  C.  P.  678,  683-4  ;  C.  C.  1813-18  ;  McBae  v.  C^man, 
10R.65. 

9.  The  purchaser  is  bound  to  pay  the  previous  incumbrances  as  part  of  the  price.  If 
a  special  mortgage  or  privilege,  certified  to  exist,  be  extinguished  or  never  attached, 
the  owner  or  his  creditors,  in  case  of  a  surrender,  may  recover  the  amount.  Perry  v. 
JMoway,  10  R.  107.     Infra,  8),  a.  No.  18. 

10.  Where  the  sheriff  does  not  announce  the  privileges  and  special  mortgages,  so  that 
the  purchaser  could  know  certainly  what  price  he  was  to  pay,  the  sale  will  he  nuU.     lb. 
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11.  The  price  must  exceed  the  preferred  mortgages  though  simulated,  as  even  in 
that  case  thej  form  part  of  the  price  due  the  owner,  had  the  sale  been  legal.  Tnideau 
V.  Me  Vicar,  1  A.  426. 

12.  Where  the  owner  of  the  previous  incumbrances  appears  at  th^  sale  and  assents  to 
the  adjudication,  no  other  party  can  complain  of  the  insufficiency  of  the  price.  And  if 
be  he  the  seizing  creditor,  the  property  may  be  sold  for  less  than  their  amount  C.  P. 
683-4 ;  Zoucks  v.  Dhton  Bank,  2  A.  617. 

13.  The  debtor  or  his  heirs  cannot  disturb  a  bond  fide  sale  before  the  code  of  practice, 
though  the  price  did  not  equal  a  special  mortgage,  where  the  debt  was  greatly  reduced 
at  the  time  and  the  mortgagee,  paid  by  subsequent  sales  of  other  mortgaged  property, 
does  not  complain  or  object  to  the  application  of  the  proceeds  to  other  debts.  Robinett 
y.  Gompton,  2  A.  861. 

14.  Property  of  a  stockholder  in  one  of  the  so-called  property  banks,  seized  for  a 
stock-loan,  must  be  sold  subject  to  the  stock-mortgage  which  is  superior  in  rank,  and  be 
covered  by  the  adjudication,  or  there  is  no  sale.  Meeker  v.  Clinton  Co,,  2  A.  971 ; 
Bapus  V.  Pipes,  14  A.  248.     Corporations,  X.  (i),  Nos.  9, 16. 

15.  A  lease  though  mentioned  in  the  certificate,  given  without  authority,  does  not,  if 
the  sale  were  not  made  subject  to  it,  conclude  the  purchaser.  Seghers  v.  Lemaitre,  5 
A  263. 

16.  The  rule,  C.  P.  684,  that  there  can  be  no  sale  unless  the  price  exceed  the  prior 
mortgages,  applies  exclusively  to  conventional  or  special,  and  not  judicial  or  general, 
mortgages.  1  A.  32,  426 ;  2  A.  617 ;  5  A.  574, 736 ;  7  A.  614.  Registry,  II.  (e),  2), 
c,  No.  8. 

17.  A  prior  incumbrancer,  who  agrees  to  an  adjudication  for  less  than  his  incum- 
brancey  cannot  molest  the  purchaser ;  but  the  debtor,  having  no  seasonable  notice  of 
such  agreement  before  the  sale,  may  avoid  the  adjudication,  not  yet  consummated  by 
payment  of  the  price  and  delivery.     Jure  v.  BaUetin,  6  A.  394. 

18.  Where  the  sheriff  delivers  possession  and  receives  the  price  of  property  sold  for 
less  than  the  prior  special  mortgages,  third  persons,  other  than  the  debtor  or  prior  mort- 
gagees, until  the  sale  be  set  aside  by  judigment,  cannot  treat  it  collaterally  as  null. 
Lawrence  v.  Birdsale,  6  A.  688i 

19.  It  is  the  debtor's  legal  right  to  have  his  property  sold  for  a  certain  price.  When 
the  price  is  uncertain,  as  when  the  bid  is  not  for  so  much  over  the  mortgages  stated  in 
the  certificate,  but  for  so  much,  subject  to  such  amounts  as  might  be  really  due  under 
them,  the  sale  is  null.     PickersgiU  v.  Brown,  7  A.  298. 

20.  Where  the  quantity  of  land  appraised  at  a  certain  sum  per  acre,  as  Erroneously 
described  in  the  appraisement,  is  less  than  that  which,  actually  seized  and  advertised,  is 
adjudicated  at  a  price  less  than  two-thirds  of  the  appraisement  per  acre,  the  sale  may 
be  avoided  within  five  years  by  the  debtor.     C.  P.  680 ;  Steel  v.  Smith,  9  A.  171. 

21.  An  adjudication  for  less  than  the  prior  special  mortgages  is  but  a  relative  nullity, 
in  the  interest  of  the  owner  and  mortgagees.  One,  who  is  neither,  cannot  annul  a  sale 
for  such  cause  without  showing  fraud  and  a  resulting  injury  to  himself.  Whitehead  v. 
fFt'/iy,  9  A.  214;    Whitehead  v.  Cramer,  lb.  216. 

22.  So  where  property  is  sold  under  a  twelve  months'  bond  for  less  than  a  prior  special 
mortgage,  the  sale,  in  which  both  the  mortgagee  and  debtor  have  acquiesced,  cannot  be 
annulled  by  the  latter's  subsequent  judicial  mortgagee  who  alleges  no  fraud.     lb. 

23.  Buchanan,  J.,  dissenting.  Art.  684  C.  P.  is  a  prohibitory  law,  any  act  in  con- 
travention of  which  is  void.  C.  C.  12.  Under  the  settled  interpretation  of  stat  1817  and 
that  article,  which  are  substantially  the  same,  there  is,  in  the  contingency  contemplated, 
no  sale.  In  the  absence,  however,  of  fraud,  equity  requires  a  restitution  of  the  price  or 
good  security  for  its  restitution,  for  failing  to  tender  which  the  creditor  seeking  to  annul 
the  sale  should  be  nonsuited.     Jb.    Infra,  13),  No.  18.     Laws,  II.  (g).  No.  1. 

24.  A  certificate  read  at  the  sale  and  loosely  referring  to  a  counter  letter  operating 
as  a  conveyance,  said  to  have  been  executed  by  the  debtor  for  part  of  the  property, 
without  stating  to  whom,  will  not  affect  the  purchaser  with  legal  notice,  especially  when 
he  buys  under  a  judicial  mortgage  recorded  before  the  counter  letter  shown  by  the  cer- 
tificate.    Micou  V.  Stacy,  10  A.  314. 

See  Corporations,  VIII.  (a),  No.  21.    Succession,  VIII.  (e),  4). 

4)   Who  may  Purchase, 

1 .  Mortgagees  may  become  purchasers.     Povdtney  v.  Cecil,  8  L.  423. 

2.  A  purchase  by  a  deputy  sheriff  of  property  sold  by  himself  is  absolutely  null. 
MeCbukey  v.  Wehb,  4  R.  201. 
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8.  But  he  may  boy  at  a  sale  by  the  sheriff.    HewiU  v.  Stepheru^  5  A.  640. 

4.  Bank-stock  may  be  purchased  by  the  bank ;  nor  can  the  debtor  object,  thai  the 
sale  extinguishes  the  stock  and  so  diminishes  the  security  of  the  state  bonds  issued  to 
the  bank.    Act  6  April,  1843,  §  8,  No.  96 ;  Bermudez  v.  Omon  Batik,  11  A.  64 

See  Insolyenct,  XL  (a),  No.  1.    Mandate,  Y.  (e).    Succession,  YUI.  (e),  6), 

5)  FVavduUnt  Bidden  and  Thorn  who  Bofiae  to  Comptjf  with  their  Bid, 

1.  If  a  bidder  fail  to  comply  with  his  bid,  the  sheriff  need  not  wait  as  in  cue  of  no 
adjudication  but  may  sell  again  immediately.    Dufau  v.  Masncot,  8  M.  294. 

2.  In  a  cash  sale,  if  a  bidder  do  not  immediately  tender  the  money,  the  shoiff  maj 
disregard  his  bid  and  sell  over  again ;  he  cannot  afterwards,  and  before  the  second  sale, 
be  required  to  receive  the  price  and  adjudicate  the  property  to  him.  Dumford  v.  Jh- 
gruytj  8  M.  220. 

8.  The  power,  given  by  the  Spanish  law  to  imprison  a  purchaser  until  he  comply  with 
the  contract,  is  not  unconstitutional.     Ahai  v.  Ccutereij  8  N.  S.  220. 

4.  The  sheriff  must  immediately  sell  again  if  the  purchaser  do  not  offer  good  secoritj, 
and  cannot  wait  three  days  till  he  find  other  security.    Lafan  v.  Smith,  8  L.  475. 

5.  In  cash  sales  the  sheriff  may  at  once  demand  the  price,  even  before  tendering  a 
bill  of  sale  ;  and  if  not  paid,  may  immediately  sell  again  even  after  the  hour  advertised, 
if  the  delay  be  occasioned  by  the  debtor.    Staute  v.  Voarkie$,  4  L.  896.    Sale,  III.  (a), 

i  No.  4. 

I  6.  The  debtor  who»  by  the  purchaser's  conduct  in  preventing  competition,  has  been 

deprived  of  a  higher  price,  may  avoid  the  sale  with  damages.    Lilet  v.  Rhodes,  7  L.  91. 

7.  In  such  a  case  the  owner  must  restore  the  price,  but  the  damages  may  go  in  com- 
pensation of  the  price  so  to  be  refiinded.     Ih, 

8.  One  purchasing  through  an  agent  a  claim  against  himself  at  a  sacrifice,  by  misrep- 
resenting it  to  the  appraisers  as  of  no  value,  can  derive  no  advantage  therefrom.  Eatiin 
V.  Dugat,  10  L.  188. 

9.  But  a  purchaser  even  in  his  own  wrong  is  in  equity  entitled  to  be  allowed  credit 
for  the  sum  he  actually  pays,  though  the  sale  be  annulled.  lb. 

10.  If  the  purchaser  do  not  pay  the  price,  or  in  a  credit  sale  offer  good  secnritj,  the 
sheriff  must  sell  again  immediately.  C.  P.  689.  Any  delay  b  at  his  own  risk,  and  he 
will  be  liable  for  any  damages  the  creditor  may  thereby  suffer.  19  L.  807 ;  2  B.  319; 
10  R.  89. 

11.  Where  the  creditor  grants  the  debtor  time  to  pay  his  bid  and  informs  ih%  sheriff 
that  the  arrangement  is  satisfactory,  the  latter  must  convey  the  property  as  if  the  adju- 
dication had  been  complied  with.     GalUer  v.  GtxrcicL,  2  R.  819. 

12.  Art.  2589  C.  C,  relative  to  sales  a  lafoUe  enchere,  does  not  apply  to  those  by  a 
sheriff  under  final  judgments,     lb, 

13.  Where  a  purchaser  refuses  to  pay  a  mortgage,  part  of  the  price  left  in  his  hands, 
on  the  ground  of  the  danger  of  eviction,  and  the  property  is  resold  at  the  suit  of  the 
mortgagee,  the  first  sale  becomes  void.    Fortier  v.  SUdell,  7  B.  898. 

14.  A  bidder  on  whose  refusal  to  pay  the  price,  because  a  mortgagee  entiUed  to  a 
preference  over  the  seizing  creditor,  the  sheriff  refuses  to  complete  the  ^e,  cannot  after- 
wards insist  on  it  as  valid.     Bills  v.  Jacobs,  7  B.  406. 

15.  The  acts  of  a  bidder,  refusing  to  comply  with  his  bid,  may  be  treated  as  nuUities. 
jRowUy  V.  Kemp,  2  A.  860.    Sale,  YII.  (c),  Nos.  5,  8. 

16.  Where  one  by  his  conduct  deters  others  from  bidding  for  the  property,  which  is 
adjudicated  to  him  for  a  paltry  sum,  the  creditor  may  sue  to  annul  the  sale  or  hM  him 
liable  for  the  judgment ;  but  he  must  elect  his  remedy ;  he  cannot  claim  both.  Wood 
V.  ffennen,  9  A.  264. 

17.  When  property,  the  bidder  refusing  to  comply  with  his  bid,  is  with  his  written 
consent  offered  again  for  sale,  all  objections  are  thereby  waived  and  the  second  adjudi- 
cation vests  a  legal  title.     Brovm  v.  Union  Bank,  11  A.  548. 

18.  Where  bank-stock,  on  which  a  third  opponent  claims  a  privilege,  is  legally  a^JQ* 
dicated  to  the  creditor,  the  mere  fact  that  the  money  is  permitted  to  remain  with  the 
purchaser  pending  the  opposition,  without  objection  from  any  source,  is  not  a  refusal  to 
comply  with  the  sale ;  nor  is  the  purchaser's  title,  he  being  without  &ult,  affected  bj 
the  cashier's  refusal  to  allow  a  transfer  on  the  bank-books,  nor  by  the  sheriff's  return 
that  nothing  had  been  realized.     lb, 

19.  Thus ;  bank-stock,  seized  by  defendant,  was  abjudicated  to  plaintiff  who  bj  a 
third  opposition  claimed  the  proceeds  as  pledgee ;  refusing  to  comply  with  his  bid,  the 
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Stock,  offered  again  for  sale  with  his  written  consent,  was  adjudicated  to  defendant's 
agent.  The  sheriff,  the  cashier  refusing  a  transfer  on  the  bank-hooks,  returned  the  writ 
**  nothing  realized.'*  More  than  a  year  after  judgment  on  plaintiff's  opposition  allowing 
him  the  proceeds,  and  two  jears  after  his  purchase,  defendant  tendered  his  bid  to 
the  sheriff.  In  a  contest  between  defendant  and  plaintiff,  held ;  the  stock  is  defend- 
ant's, lb. 

20.  Where  a  purchaser  does  not  rule  the  sheriff  to  show  cause  why  his  surety,  refused, 
shoald  not  be  accepted,  and  the  sheriff,  shown  in  such  refusal  to  hare  acted  discreetly, 
some  months  after  sells  the  property  which  had  continued  in  hi3  possession  under  an- 
other seizure,  the  second  purchaser  gets  the  title.    New  Orleans  v.  PeUerin^  12  A.  92. 

21.  In  such  case,  the  sheriff  should  regularly  sell  again  under  the  same  writ ;  but 
of  his  neglect  the  first  purchaser,  not  having  tendered  legal  security,  cannot  complain, 
it  heing  too  late  to  offer  new  security  after  the  property  is  sold  under  a  judgment 
against  the  recorded  owner  to  a  purchaser,  whose  title,  he,  a  bidder  who  has  failed  to 
comply  with  his  bid,  is  without  interest  to  attack.    C.  P.  689 ;  lb. 

22.  On  a  credit  sale  the  sheriff,  having  the  right  at  once  to  know  the  surety's  name, 
is  not  obliged  to  wait  undl  the  concourse  of  people  be  dispersed  and  then  readvertise. 
When,  after  asking  the  name,  he  receives  no  answer,  he  may  immediately  offer  the 
proper^  again  without  waiting  for  the  purchaser  who  has  left  to  get  his  surety.  C.  P. 
689;  Umpene  v.  iSydania^  13  A.  268. 

See  &qfra,  (a),  6),  a.  No.  9.    Suiocabt  Process,  II.  No.  84. 

6)  Twdvt  MottM  Bond. 
X.  In  General. 

1.  A  sale  on  a  twelve  months'  credit  neither  satisfies  the  judgment  nor  novates  the 
debt.  The  creditor  may  still  proceed  on  his  judgment,  if  the  bond  be  unpaid ;  or,  if  the 
proper^  sell  for  less  than  the  bond,  any  other  property  of  the  obligors  may  be  seized. 
So  the  holder  of  a  note^  the  property  of  the  maker  of  which  is  sold  on  twelve  months' 
credit,  may  still  proceed  against  the  indorser.  2  M.  178,  328,  331 ;  7  N.  S.  221 ;  9  L. 
92;  8  B.  180;  10  R.  154;  2  A.  239 ;  3  A.  881 ;  11  A.  184.  Evidence,  XXII.  (c), 
l),No.ll. 

2.  A  mortgagee  who  buys  in  the  property  at  a  twelve  noMmths*  sale  under  one  of  the 
instahnents,  in  which  his  claim  is  payable,  may,  on  maturity  of  the  bond,  deduct  an  in- 
^tahnent  meanwhile  maturing.    Fowler  v.  DupassaUy  3  M.  575. 

3.  A  sale,  when  the  debtor  buys  in  his  property  on  bond,  does  not  cut  off  previous 
mcambrances  as  relates  to  himself,  nor  is  his  previous  title  or  possession  changed  by  the 
adjadfcation  which  is  not  strictly  a  sale,  but  a  means  by  which  the  creditor  acquires 
additional  security.     9  L.  1,  99 ;  12  R.  206. 

4.  A  single  bond  in  the  sheriff's  name  for  the  whole  price  of  property,  sold  free  from 
an  ineombrancea,  represents  the  whole  price  and  belongs  to  the  several  parties  interested 
sccording  to  their  rights  in. the  property.     Burtke  v.  Amardj  1  R.  395. 

5.  A  bond,  in  the  sheriff's  name,  is  in  his  hands  only  as  a  deposit.  He  has  no  prop- 
erty in  it  which  he  can  transfer  to  any  other  person  than  the  party  for  whom  it  was  taken. 
Where  it  is  assigned,  the  parties  entitled  to  it  have  the  same  remedies  against  the  as- 
signee as  against  the  sheriff,  had  he  retained  and  collected  it.  lb.  Shebiff,  I.  (b), 
Ko8.3,4. 

6.  Where,  on  non-payment  of  the  bond,  the  property  is  resold,  the  first  purchaser  or 
lus  heira  alone  can  avail  themselves  of  any  irregularities  in  the  second  sale,  and  not  the 
original  owner  whose  title  is  divested  by  the  first  adjudication.    Drouet  v.  Rice^  2  R.  374. 

7.  The  proeeeds  of  the  bond,  when  brought  into  court  under  art.  301  C.  P.,  are  subject 
to  the  creditors'  original  rights  on  the  property.     Turner  v.  Pctrkerj  10  R.  154 

8.  The  execution  of  a  bond  by  the  debtor,  who  buys  in  his  own  property,  waives  any 
ohjeetioa  he  might  have  urged  agamst  the  sale  to  another.  He  cannot  keep  the  prop- 
er^ and  allege  the  illegality  of  the  sale.  Jonee  v.  FreOsen^  9  R.  185 ;  Waf&r  v.  Wafer^ 
7  A  542.    Injitnction,  ll  (b),  3),  No.  3. 

9.  Where  it  does  not  appear  that  one  who  promises  to  become  the  purchaser's  surety 
hu  at  the  time  heard  the  certificate  read,  or  knows  the  particulars  of  the  bond  he  is  to 
lign,  he  is  not  bound,  the  creditors  having  done  nothing  affecting  their  interest  on  the 
faith  of  such  promise,  independently  of  which  the  adjudication  is  made.  Until  the  writ- 
ten oontract  contemplated  be  signed,  he  may  recant.  Sturgts  v.  JrcenatiXf  9  A.  136. 
0BLIOATION8,  III.  (b),  2). 
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10.  An  agreement  between  parties  claiming  the  proceeds  of  a  sale  represented  by  a 
bond,  that  the  cause  shall  be  continued  with  the  understanding  that  the  bond  is  to 
"  remain  unexecuted "  until  a  decision,  will  be  understood  to  mean  that  no  executioo 
shall  issue  on  the  bond,  already  signed  and  delivered  to  the  sheriff.  Stewoat  v.  Scuddar, 
10  A.  216. 

11.  By  act  16  March,  1858,  No,  102,  ai  sheriff*s  sales  an  twehemonih-bands  in  the 
parishes  of  Orleans  and  Jefferson^  the  printed  advertisement  must  announce  that  the  pur- 
chaser is  to  deduct  and  pay  in  cash  the  sheriff* s  and  clerk's  fees,  the  costs  of  printing,  the 
state,  parish,  and  municipal  taxes  ;  the  amount  of  all  which  sums  must  be  stated  as  nearly 
as  possible. 

B.  RequUites  of  the  Bond ;  Proceedings  on  Non-Payment ;  and  Sarety's  Obligation. 

1.  The  purchaser  is  liable  personallj  on  non-payment  of  the  bond,  and  a  preTioos 
discussion  of  the  property  mortgaged  to  secure  it  is  unnecessary.  Morgan  y.  Toung,  5 
M.366. 

2.  The  surety  is  immediately  liable,  though  his  principal  die  before  the  year  and  the 
judgment  be  not  revived  against  his  heirs.     Bynum  v.  Jackson^  10  M.  425. 

3.  The  bond  is  not  void,  because  larger  than  the  price  of  the  property.  Avberi  t. 
Buhler,  8  N.  S.  489.    Obligations.  VII.  (a),  4),  No.  6. 

4.  The  surety  cannot  be  released  because  the  sheriff  neglected  to  file  the  bond  with 
the  execution.     Evans  v.  Nash,  3  N.  S.  669. 

5.  The  purchaser  must  give  bond  for  the  principal,  interest,  and  costs  due  the  day  of 
sale,  as  if  made  for  cash ;  and,  on  that  aggregate,  the  rate  of  interest  in  the  original  debt 
is  allowed  in  the  bond  from  the  day  of  sale.     HiUigsberg  v.  Holmes,  7  L.  569. 

6.  The  sureties,  being  bound  in  solido,  cannot  plead  discussion  or  division.  Wbodbunu 
▼.  Friend,  19  L.  496 ;  Bancy  v.  Belahoussaye,  9  R.  45 ;  Wilkins  v.  Bobo,  13  A.  430. 

7.  A  bond  in  the  sheriff's  name  is  for  the  benefit  of  the  judgment  creditors ;  if  there 
be  several,  as  many  bonds  must  be  taken  as  necessary  to  deliver  to  each  his  just  portion 
of  the  price,  and  they  should  be  made  out  in  the  names  of  the  different  parties.  Burthe 
v.  Bernard,  1  R.  895. 

8.  The  sheriff,  being  the  creditor's  agent  in  taking  the  bond,  is  liable  to  him  if  be 
accept  insufficient,  and  to  the  purchaser,  if  he  refuse  sufficient,  security;  and  is,  therefore, 
the  proper  judge  of  its  sufficiency.     Wells  v.  Moore,  3  IL  154. 

9.  Under  execution  on  the  bond  the  property  of  the  principal,  or  the  surety,  or  both, 
may  be  seized  to  the  amount  of  the  del^jt  and  costs.  C.  P.  719, 720 ;  Edwards  v.  Walker, 
4  R.  181. 

10.  Where  the  principal  is  estopped  by  his  execution  of  the  bond  from  urging  any 
informalities  in  the  sale,  his  sureties,  bound  in  solido  with  him,  are  equally  estopped. 
Jones  V.  Frellsen,  9  R.  185j  Coons  v.  Graham,  12  R.  206. 

11.  Where  the  advertisement  does  not  state  that  the  bond  is  to  bear  interest  from  the 
adjudication  at  the  rate  allowed  by  the  judgment,  as  required  by  art  681  C.  P.,  and  the 
bond  is  consequently  not  so  taken,  the  sale  will  be  invalid.  Wright  v.  Higginbotham,  10 
R.30. 

12.  The  sureties  are  not  discharged  by  the  creditor's  omission  to  require  the  execution 
of  an  act  of  sale  to  the  purchaser  with  reservation  of  a  mortgage  to  secure  the  price, 
though  they  might,  for  their  own  protection,  have  insisted  on  its  execution  and  r^tstiy. 
Aliter  if,  having  received  a  mortgage,  the  creditor  subsequently  release  it.  C  C.  3030; 
Coons  V.  Graham,  12  R.  206 ;  Temple  t.  Marshall,  1 1  A.  613. 

13.  No  action  can  be  maintained  on  a  bond  where  the  price  did  not  exceed  the  pre- 
ferred mortgages.  C.  P.  684.  The  sale  b  null  and  the  bond  void,  though  the  purchaser 
be  in  actual  peaceable  possession  and  the  mortgages  simulated,  l^rudeau  y.  Me  Vicar y 
1  A.  426 ;  LangfiU  v.  Brown,  5  A.  231.     Supra,  3),  Nos.  1,  7,  8. 

14.  A  writ  of  execution  on  the  bond  need  not  issue  against  the  principal  and  surety, 
nor  need  it  state  that  it  issued  for  a  twelve  months'  bond.     Dunlap  ▼.  Sims,  2  A.  239. 

15.  It  suffices  that  the  writ  direct  the  sheriff  to  seize  and  sell  the  property  of  the  pa^ 
ties  to  the  bond,  and  that  the  clerk  indorse  on  it  that  it  issued  on  a  twelve  months'  bond, 
and  that  the  property  is  to  be  sold  for  whatever  it  will  bring  in  cash.  C.  P.  719, 720-1. 
The  style  of  the  original  suit  should  be  preserved  in  the  writ     IK 

16.  A  bond  though  executed  after  stat  19  February,  1844,  No.  25,  reducing  the  rate 
of  conventional  interest  to  eight  per  cent.,  if  taken  under  a  judgment  before  the  statute 
and  allowing  ten  per  cent,  may  bear  the  latter  rate.  The  creditor  has  a  vested  right  to 
that  rate.    Bemiss  v.  Bwight,  3  A.  337.    Obligations,  VI.  (a).  No.  3. 
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17.  Tliough  plaintifT,  aathorized  under  719  C.  P.  to  issue  execution  against  the  surety 
^in  the  same  manner  as  on  a  final  judgment,"  be  thus  clothed  with  one  of  the  rights  of 
a  jadgment  creditor  of  the  surety,  he  is  not  really  such  witliin  meaning  of  C.  C.  1989  ; 
nor  is  the  debtor  on  the  bond  a  judgment  debtor.  Dawson  v.  Holbert^  4  A.  36.  Mort- 
gage, v.  No.  5. 

18.  The  debtor  with  no  defence  to  the  judgment  or  bond,  which  he  fails  to  pay  at 
maturity,  cannot  object  that  a  fi,  fa.  has  issued  on  the  former  rather  than  the  latter. 
Trt9coU  V.  Lewis,  11  A*  184. 

19.  Execution  may  issue  against  the  surety  as  such,  though  a  codebtor  in  soUdo  with 
the  principal  in  the  original  judgment  C.  P.  719,  720;  Temple  v.  MarshctUj  11  A. 
(13. 

30.  The  bond,  though  it  do  not  novate  the  judgment,  defers  payment  thereof  until  its 
own  maturity.  The  creditor  thus  incurs  the  risk  of  losing  the  reyenues  of  the  property, 
and  its  deterioration  and  destruction.  For  this  among  other  things  the  surety  is  bound, 
and  the  bond,  thus  becoming  a  further  security,  represents  to  some  extent  the  property. 
Toler  V.  Oushman,  12  A.  733.     Payment,  II.  (b),  2),  No.  21. 

21.  Under  act  16  March,  1854,  No.  150,  reenacted  15  March,  1855,  §  4,  No.  300,  the 
surety,  who  pays  the  bond,  is  subrogated  to  all  the  original  creditor's  rights  at  the  time 
it  was  given  or  paid.  The  law  was  different  formerly.  Wiiidns  v.  .&do,  13  A.  430. 
PATMElfT,  IL  (b),  2),  No8.  8,  9. 

22.  So  where,  at  the  time  of  payment  by  the  surety,  the  creditor  has  a  right  of  action 
against  the  sheriff  for  his  jadgment  up  to  the  value  of  property  his  deputies  have  ille- 
gaDysnfiered  to  be  withdrawn  from  their  graap,  the  surety  may  enforce  the  same  against 
the  sheriff.    Ih. 

See  Obligations,  III.  (b),  2),  No.  35.    Succbssion,  VIIL  (e),  4),  No.  22. 

7)  Sheriff*i  Ad  of  Sale  and  DescriptiM  of  Ilung  Seued  and  Sold. 

1.  The  mortgage  securing  a  twelve  months'  bond  need  not  be  executed  before  a  notary ; 
its  reservation  in  the  sheriff's  deed  suffices.     Clark  v.  Morgan^  4  M.  270. 

2.  A  sheriff's  deed  does  not  pass  the  property,  unless  there  be  a  judgment  8  N.  S. 
162, 179 ;  17  L.  37.    Evidence,  XXJL  (c),  2). 

3.  Where  there  is  an  essential  difference  between  the  description  of  the  land  seized 
and  that  sold,  no  title  passes.  But  a  difference  between  the  description  in  the  return  of 
Kizure  and  deed,  if  the  identity  of  the  thing  be  certain,  is  immaterial.  McMicken  v. 
Bradf^  1  L.  44;   Gravier  v.  JRoche,  5  L.  441. 

4.  A  sale  of  a  square,  formed  by  the  intersection  of  certain  streets,  passes  all  the  lota 
it  contains  though  the  number  be  erroneously  stated.     Id.  5Ij,  441. 

S*  Where  land,  though  laid  off  in  lots  and  squares,  is  described  in  the  seizure  as 
^^Ijiog  between  St.  Paul  and  Bertrand  streets  in  the  city  of  New  Orleans,"  it  is  insuf- 
ficient, and  a  sale  under  it  gives  no  title.     McDonough  v.  Gravier^  9  L.  542. 

6.  In  case  of  a  discrepancy  between  the  return  of  adjudication  and  deed,  the  former 
controls.  lb.  But  the  sheriff's  sale  consummates  the  execution  and  fixes  the  purchaser's 
condition.  Until  then,  the  adjudication  may  be  modified  by  private  arrangements  be- 
tween the  parties.     BaiUy  v.  Percy y  14  L.  17. 

7.  A  deed  under  act  10  April,  1805,  No.  25,  headed  with  the  title  of  the  suit  and 
referring  to  the  jL  fa.^  which  recites  the  judgment  and  mentions  the  court  by  which  it 
*«s  rendered,  contains  a  sufficient  reference  to  the  judgment.  Brosnaham  v.  Turner^  16 
L.  433 ;  Drouet  v.  Rice,  2  R.  374. 

&  A  sheriff  who  in  his  deed  states  he  has  received  the  price,  though  he  have  not,  will 
^  responsible  for  any  balance  due  the  debtor;  but  the  latter  to  whom,  knowing  the 
^acts,  the  purchaser  reconveys  the  property  on  conditions  stipulated  between  themselves, 
canooc  complain.     Winter  v.  Zaeharie,  4  R.  35. 

d-  A  sum  of  money  which  may  or  may  not  be  received,  without  any  specification  of 
^ntoont  even  by  conje^ure  or  approximation,  is  too  vague  to  form  the  object  of  a  seizure. 
Murphy  V.  Tkielen,  6  R.  288. 

10.  A  deed  made  under  G.  P.  693,  §  6,  and  stating  that  the  property  is  sold  subject 
to  a  general  mortgage,  imposes  no  obligation  on  the  purchaser  not  created  by  Law. 
^ortier  V.  SlideO,  7  R.  398. 

il*  A  deed  describing  the  property  as  'Hhe  unsold  pews  of  said  Roman  Catholic 
Church  of  St.  P.,  say  ninety,  more  or  less,"  is  too  vague  to  convey  title.  McGary  v. 
-^wi,  1  A.  338. 

12.  A  seizure  and  sale  of  all  the  debtor's  title  and  interest  in  land  encumbered  with 
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mortgaged,  is  a  seizure  and  sale  of  the  land  itself  and  not  the  contingent  interest  remain- 
ing after  the  mortgages  are  satisfied.     Drudeau  v.  Mc  Vicar j  1  A.  426. 

13.  A  recital  in  a  deed  specifying  special  mortgages,  that  the  property  is  sold  subject 
to  them,  adds  nothing  to  the  purchaser's  obligations  flowing  from  the  adjudication. 
LotLch  V.  Union  Bank,  2  A.  617. 

14.  The  sale  may  be  made  for  a  certain  sum  over  and  above  previous  mortgages; 
but  unless  such  appear  clearly  to  be  the  terms,  the  purchaser  is  bound  only  for  the  sum 
bid.     lb. 

15.  Art.  647  C.  P.  does  not  dispense  with  a  proper  description  of  rights  and  credits 
seized.  So  a  sale  of  all  an  heir's  rights,  interest,  and  claims  against  his  tutrix  on  ac- 
count of  his  inheritance  fiiom,  etc,  is  void  for  vagueness.  The  nature  of  the  rights,  etc^ 
should  be  described,  so  as  to  give  bidders  a  clue  to  their  value.  Gales  v.  CkriOy,  4  A. 
298. 

1 6.  A  sale  of  all  surplus  funds  in  the  hands  of  a  certain  person  after  payment  of  a 
prior  attachment  is  void,  and  a  monition  to  confirm  it  will  be  dismissed.  Marivi  v. 
Maurain,  5  A.  133. 

17.  A  sale  of  a  certain  number  of  slaves,  described  only  as  the  increase  of  female 
slaves  in  the  mortgage,  is  void.     Seatoell  v.  Payne,  5  A.  255. 

18.  One  who,  knowing  the  description  in  the  advertisement,  treats  for  the  purchase  of 
the  property  and  from  the  facts  may  be  presumed  to  have  assented  to  the  sale,  cannot 
assail  it  for  vagueness.     lb. 

19.  The  elementary  rule,  that  the  vendor  must  explain  himself  clearly  with  regard  to 
the  thing  sold,  is  peculiarly  applicable  to  execution  sales.  lb.  Sale,  HL  (a),  No.  6. 
Supra,  1),  No.  3 ;  2),  No.  10. 

20.  The  deed  is  an  additional  muniment  of  title,  but  the  debtor's  rights  are  entirelj 
divested  by  execution  under  a  judgment,  the  adjudication,  and  payment  of  the  price.  This 
was  the  statutory  rule  in  1811,  even  before  the  code  of  practice.  Davis  v.  Wileoxen,  5 
A.  584.    Infra,  12),  No.  2. 

21.  The  advertisement  and  adjudication  of  the  debtor's  interest  in  certain  judgments, 
obtained  in  the  name  of  certain  parties  against  certain  defendants,  without  stating  at  all 
the  nature,  extent,  or  proportion  of  his  interest,  will  not  divest  his  rights.  Moore  v. 
JShcq)p,  7  A.  21. 

22.  A  series  of  squares  were  sold  with  reference  to  a  plan  on  which  they  were  num- 
bered as  bounded  by  particular  streets.  On  attempting  to  take  possession  an  error  was 
discovered,  to  rectify  which  a  new  plan  was  made,  by  which  another  lot  from  property 
of  the  debtor  was  added  to  the  rear,  and  each  purchaser  successively  displaced  one 
square,  so  that  the  purchaser  of  square  No.  1  took  square  No.  2,  and  so  on.  The  names 
and  numbers  of  the  squares,  but  not  the  streets,  were  changed  on  the  new  plan  which 
was  ratified  by  the  debtor,  most  of  the  purchasers,  and  plaintiff,  but  not  defendant.  Hdd, 
that  plaintiff,  who  had  purchased  No.  5  on  the  first  plan,  could  not  claim  No.  6,  pur- 
chased by  defendant.  That  the  change  in  the  numbers  and  names  amounted  to  nothing, 
and  the  plan,  as  regarded  the  debtor,  was  one  of  location  and  not  ownership.  That  de- 
fendant, no  party  to,  was  not  bound  by,  the  new  plan  ;  that,  if  held  to  it  as  a  location,  it 
would  give  him  the  square  he  had  under  the  description  of  location  his  title  called  for, 
while,  if  the  same  square  were  given  plaintiff,  the  location  would  defeat  the  calls  of  his  tide. 
Massey  v.  Herman,  7  A.  353. 

23.  The  sale  of  defendant's  «  equity  of  redemption  and  rights  in  reversion  and  othe^ 
wise  to  certain  property,"  properly  described,  "after  payment  of  a  certain  sum,**  set 
forth,  "  stipulated  in  a  certain  act,  or  the  part  thereof  due  at  the  time  of  sale  after  pay- 
ment of  all  bond  fide  mortgages  actually  due  and  recorded,"  etc,  is  void.  PickersgiU  v. 
Brown,  7  A.  296. 

24.  Such  a  description,  not  defining  the  value  of  defendant's  interest,  is  calculated  to 
raise  doubts  in  the  minds  of  the  bidders  without  supplying  the  means  of  solving  them, 
and  to  check  that  fair  competition  which  in  the  debtor's  interes^the  law  contemplates, 
and  to  enable  a  few  to  speculate  on  their  private  information  to  the  exclusion  of  others 
and  the  sacrifice  of  defendant     Jb. 

25.  A  judgment  on  a  rule  final  by  the  lapse  of  time  for  an  appeal,  ordering  a  sheriff 
to  execute  a  deed  in  accordance  with  his  adjudication,  is  equivalent  to  the  deed  itself; 
and  in  the  absence  of  collusion  between  the  purchaser  and  parties  to  the  suit,  conclusive 
against  a  creditor  who  seizes  the  property  before  the  order  is  obeyed.  Mthqfr. 
Dewees,  9  A.  560. 

26.  The  case  of  PickersgiU,  supra,  No.  23,  does  not  overrule  that  of  Trudeau,  supra, 
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Na  12,  and  the  seizure  of  all  the  debtor's  right,  etc.,  in,  etc.,  a  lot,  particularly  described, 
Ls  a  seizure  of  the  lot  itself.  .Davis  v.  CarroU,  11  A.  705.  Supra,  (a),  3),  c,  §  2, 
No.  7. 

27.  The  proTision  of  O.  C.  art  6,  p.  490,  extending  that  of  C.  N.  art.  2205,  and  for- 
bidding the  execution  sale  of  a  coheir's  undivided  interest  in  a  succession,  was  repealed, 
it  has  been  held,  by  act  25  March,  1828,  No.  83 ;  and  under  art.  647  C.  P.  such  in- 
terest may  be  sold.  Supra,  (a),  3),  c,  §  1,  No.  5.  But  this  does  not  dispense  with  as 
accurate  a  description  as  the  nature  of  the  case  will  allow,  so  that  bidders  may  know  for 
what  they  are  bidding  and  the  property  not  be  sacrificed.  Dearmond  v.  Courtney,  12 
A-  251. 

28.  So,  where  the  proportion  of  the  heir's  interest  is  not  given  in  the  return  of  seiz- 
ure or  advertisement,  so  that  it  does  not  appear  how  many  heirs  there  are,  or  of  what 
property  the  succession  consists,  or  what  is  the  amount  of  the  inventory,  the  sale  may  be 
set  aside.     lb, 

29.  Where  the  advertisement  and  returns  of  seizure  and  adjudication  so  describe  the 
property  that  it  may  be  identified,  and  the  purchaser  put  in  possession  which  is  done, 
the  debtor  cannot  attack  the  sale  because  new  buildings  erected  by  him  after  the  mortgage 
were  not  particularly  described  in  the  order  of  sale,  advertisement,  etc.  Subject  to  the 
mortgage,  they  passed  with  the  land  of  which  they  became  part  C.  C.  497,  3278 ; 
MuUm  V.  FoUain,  12  A.  838. 

30.  The  debtor  in  such  case  who,  bound  to  know  the  facts,  had  wished  a  more  min- 
ute advertisement,  should  have  applied  for  it  in  time ;  or,  at  least,  if  present  at  the  sale, 
have  objected  and  not  enticed  others  into  a  snare  by  bidding  himself,     lb. 

31a  Where  on  the  face  of  the  deed  the  land  conveyed  does  not  correspond  in  quantity 
or  boundary  with  that  ordered  by  the  writ  to  be  sold,  the  nullity  is  radical  and  no  title 
passes.     Landreaux  v.  Foley,  13  A.  114. 

32.  A  conveyance  of  the  debtor's  right,  title,  and  interest  is  a  conveyance  of  the  prop- 
erty itself,  no  older  or  outstanding  title  being  shown.  DureU  v.  New  Orleans,  13  A. 
335. 

33.  In  the  absence  of  a  plan  and  parol  evidence  explaining  the  contig^uous  lots  and 
streets,  a  variance  between  the  description  in  the  notices  of  seizure  and  plaintiff's  peti- 
tion and  the  inventory,  is  immaterial  Falsa  demonstratio  nan  nocet  cum  de  corpore 
etnutai.     Delespare  v.  Warner,  14  A.  413. 

See  Evidence,  XXII.  (c),  2).    Taxes,  III.  (d),  2). 

8)  Payment  of  Price  ;  and  Warranty. 

▲.  Id  Gkneral. 

1.  A  purchaser,  who  pays  part  of  the  price,  cannot  sue  the  creditor  to  recover  it  and 
snspeiid  payment  of  the  rest,  because  there  were  before  the  sale  mortgages  on  the  prop- 
erty preferred  to  the  creditor's  claim.     Letois  v.  Frcan,  4  M.  400. 

2.  Payment  of  the  price  is  indispensable  to  vest  title,  unless  plaintiff  waive  it ;  but  de- 
fendant, who  obtains  credit  for  the  amount,  cannot  object  to  any  arrangement  by  which 
plaintiff  releases  the  purchaser.     Baudin  v.  BoUff,  1  N.  S.  165  ;  8  N.  S.  100. 

3.  A  purchaser  cannot  retain  the  price  nor  obtain  the  cancelling  of  hir  twelve  months' 
bond,  for  defect  of  title  from  informalities  in  the  sale  or  the  existence  of  prior  mortgages, 
unless  disturbed  in  his  possession  or  justified  in  believing  he  will  be,  in  which  case  he 
may  retain  the  price  until  relieved  from  his  apprehension  or  protected  by  adequate 
security.     3  N.  S.  220,  685  ;  5  N.  S.  47,  79 ;  4  R.  112  ;  7  R.  398. 

4.  The  purchaser  is  not  personally  liable  for  a  mortgage  to  which  —  and  not  the  pay- 
meni  of  which  —  the  property  is  sold.  Mounot  v.  WiUiamson,  7  N.  S.  386.  Mort- 
gage, VI.  (c),  5),  No.  1. 

5.  Under  act  1817,  §  17,  No.  9,  the  purchaser  could  retain  of  the  price  enough  to  satisfy 
m  subsequent  mortgage.     Adams  v.  Duprey,  8  N.  S.  471. 

6.  The  purchaser  cannot  retain  the  property  and  refuse  to  pay  the  price  for  irreg- 
alarities  in  the  proceedings;  he  must  do  one  or  the  other.  Daunois  y.  Leeds,  2  L. 
360. 

7.  Until  the  contrary  be  shown  the  court  will  presume  the  sheriff  has  sold  according 
to  law,  and  the  purchaser  takes  the  property  subject  to  previous  mortgages,  the  amount 
of  which  constitutes  part  of  the  price.     AUing  v.  Bemis,  15  L.  385. 

8.  After  paying  the  creditor's  prior  special  mortgage,  the  purchaser  retains  the  surplus 
of  the  adjudication  to  meet  subsequent  special  mortgages  for  which  he  is  liable  personally 
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and  as  third  possessor  in  a  hypothecary  action.    Pepper  v.  JDutdap,  16  L.  163.    Mort- 
gage, VIIL  (b),  Nos-  13,  15. 

9.  The  price  of  the  property  bought  in  by  the  creditor  is  an  oifset  against  the  jadgment 
and  extinguishes  it  pro  tanto^  at  least  as  to  third  persons.  Zacharie  ▼.  Winter,  17  L  76. 

10.  The  purchaser  of  property,  sold  subject  to  a  previous  mortgage,  brespoosibleonlj 
for  its  amount  and  any  surplus  bid  above  it  Oliver  v.  Stepkens^  1  R.  86.  Obugi- 
TI0N8,  VII.  (b),  2),  D,  No.  5. 

11.  Where  the  property  is  mortgaged  to  secure  notes  not  yel  due  with  aocraing  in- 
terest, the  purchaser  must  retain  enough  to  pay  them  with  interest  to  the  day  of  sale, 
and  not  their  maturity.  Ftremetfs  Ins.  Co,  v.  GUUnghamj  1  R.  303.  Insolvenct, 
XI.  (c),  No.  16. 

12.  The  sheriff  has  no  authority  to  receive  any  other  mortgage  or  sum  than  that  which 
the  writ  commands  him  to  make.  The  purchaser,  in  paying  him  what  be  bad  a  light  to 
retain,  trusts  him  personally  and  cannot  look  to  his  sureties.  Merchanli  Banky,  PeUrty 
2  R.  214. 

13.  For  anterior  general  mortgages  purchasers  are  not  liable  personally,  bat  only  as 
third  possessors.     C.  P.  679,  683,  693,  710 ;  Fortier  v.  SUdeO,  7  R.  402. 

14.  The  price  must  be  paid  without  regard  to  subsequent  general  mortgages.  La 
Govrgue  v.  Summers^  8  R.  175. 

15.  Where  the  disturbance  complained  of  is  a  suit  to  maintain  a  former  occapantin 
possession  under  an  agreement  of  the  purchaser  himself,  the  latter  cannot  demand 
security.     Braskear  v.  WilkitUj  9  R.  56. 

16.  A  purchaser  with  full  knowledge  of  a  third  person's  claims  cannot  suspend  paj* 
ment  for  any  disturbance  from  the  tatter's  possession,  nor  until  evicted  of  his  title  claim 
his  expenses  in  asserting  it.  C.  C.  2529-35-98;  G  P.  711 ;  FuBer  v.  Barman,  d  R. 
205 ;  Towne  v.  Couch,  7  A.  94.     Sale,  IV.  (b),  3),  c. 

17.  Under  the  execution  of  a  liquidator  of  an  insolvent  corporation,  a  pordiaser  can- 
not tender  its  obligations  in  payment.    Fe^  v.  GHnton  Co^  10  R.  89. 

18.  The  extinction,  by  prescription  or  otherwise,  of  the  special  mortgages  tbepiu^ 
chaser  is  entitled  to  retain  out  of  the  price  enures,  not  to  his  benefit,  but  the  debtor's, 
and  when  extinguished  he  can  no  longer  retain  them.  Collier  v.  Oreditort,  12  B.  398. 
Svpra,  3),  No.  9.     Sale,  IV.  (b),  1),  Na  8. 

19.  The  purchaser  of  a  slave  who,  though  adverdsed  as  one  for  life,  tarns  oat  to  be 
a  statu  liber,  cannot  be  compelled  to  comply  with  his  bid.     Fernandez  v.  Bein,  1  A  32. 

20.  The  sheriff,  if  the  purchaser  claim  to  retain  the  price  under  a  privilege  superior 
to  the  seizure,  should  not  deliver  the  property  but  require  him  to  file  an  opposition  coder 
401  C.  P. ;  or  in  case  of  his  refusal,  institute  himself  a  proceeding  to  compel  the  claim- 
ants to  litigate  their  rights  to  the  proceeds.  Lebeeufv.  Merle,  1  A.  144.  Pleading,  I. 
(c),  9),  No.  7. 

21.  The  purchaser  of  property  subject  to  a  minor's  general  mortgage  against  his  tator, 
shown  to  be  largely  insolvent  with  judgments  against  him,  may  retain  enou^  to  pay  the 
mortgage,  unless  the  creditor  give  him  security.  C  P.  679,  683,  710;  C.  &2535; 
Sauvinet  v.  Landreaux,  I  A.  219. 

22.  A  purchaser  at  a  cash  sale  at  the  suit  of  a  bank  cannot  pay  in  its  notes  and  bonds. 
The  sheriff,  ordered  to  receive  lawful  money  of  the  United  States,  cannot  settle  the  rights 
of  the  parties  as  mutual  debtor  and  creditor.     Osbum  v.  Curtis,  2  A.  764. 

23.  The  purchaser's  agreement  with  the  sheriff  that  the  ktter  should  retain  the  price 
until  a  satisfactory  title  was  given,  and,  in  default  thereof  retom  it,  cannot  invalidate 
the  adjudication.     Bacchus  v.  Moreatly  4  A.  313. 

24.  Where,  from  the  amount  of  the  debtor's  property  liable  to  execution,  there  is  no 
just  reason  to  apprehend  any  disturbanoe  from  prior  general  mortgages,  the  purchaser 
cannot  exact  security  under  710  C.  P.     Young  v.  MunidpaUiy  No.  One,  5  A.  786. 

2d.  A  purchaser,  aware  of  the  character  of  the  title  and  the  antecedent  litigation  at- 
tending it,  cannot,-  by  rule  against  the  sheriff,  have  the  price  retained  until  security  be 
given  against  eviction,  though  sued  in  a  hypothecary  action.  Sguier  v.  Stodten,  ^ 
A.  32. 

26.  Plaintiff  held  a  mortgage  on  a  plantation  on  which,  and  its  revenues,  a  bank  had  a 
prior  mortgage  and  privilege  to  secure  stock  and  a  loan  on  pledge  of  the  latter.  De- 
fendant, a  creditor  of  the  owner,  under  her  execution  bought  in  the  j^lantation  and  re- 
tained the  amount  due  the  bank.  The  revenues  of  that  year  and  stock  were  neither 
sold,  but  shortly  after  the  bank  was  paid  a  portion  of  its  chum.  Beld,  that  such  portion 
must  be  presumed  derived  frcm  the  revenues,  and  plaintiff  must  be  paid  by  defendant  an 
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equal  amount ;  that,  as  the  bank  must  exhaust  the  stock  before  resorting  to  the  planta- 
tion and  could  not  sell  them  separately,  neither  could  defendant  to  the  prejudice  of 
plaintiff^  who  was  entitled  further  to  the  value  of  the  stock  the  daj  of  sale ;  and  that  the 
bank  need  not  be  made  a  party.     Favrot  v.  AUain,  6  A.  428. 

27.  BosT,  J.,  dissenting.  It  is  not  perceived  how  the  action  of  the  court  can  give 
plaintiff  a  preference  on  the  stock  adversely  to  the  other  creditors.  His  only  remedy  is 
to  pay  the  bank's  claim ;  he  would  thus  be  subrogated  to  its  rights  on  the  stock  and  en- 
titled, under  his  mortgage,  to  recover  the  sum  retained  by  defendant     3. 

28.  Where,  on  an  order  of  court  at  the  instance  of  a  subsequent  mortgagee,  the  pur- 
chaser, instead  of  retaining  the  balance  of  the  price  after  paying  the  seizing  creditor, 
pays  it  to  the  sheriff,  such  mortgagee  is  estopped  from  questioning  the  payment,  apd 
must  exercise  his  rights  on  the  proceeds  in  the  sheriff's  hands.  Wright  v.  iX  S.  Bank, 
7  A.  123. 

29.  A  purchaser  retained  most  of  the  price  to  pay  all  encumbrances  on  the  property 
in  their  order.  Two  years  after  the  sale,  plaintiff,  a  judicial  mortgagee,  sued  him  to  be 
paid  out  of  the  fund.  Defendant  pleaded  a  general  denial  without  distinctly  averring 
that  the  encumbrances,  preferred  to  plaintiff's,  would  absorb  the  fund.  The  mortgage 
certificates  attached  to  the  proces-verbal,  though  showing  such  fact,  were  not,  it  seemed, 
offered  separately  so  as  to  call  plaintiff's  attention  to  them ;  nor  did  defendant  assert  in 
argument  the  validity  of  the  prior  encumbrances,  or  show  payment  of  any  of  them. 
Beld;  these  circumstances  and  testimony,  that  defendant  had  agreed  to  pay  plaintiff, 
entitle  the  latter  to  judgment     Tunnard  v.  Hilly  10  A.  247. 

30.  A  creditor  who  buys  in  the  property  and  retains  part  of  the  price  to  pay  a  prior 
special  mortgage,  afterwards  discharged  by  the  debtor  himself,  may  apply  to  the  unsatis- 
fied bakunee  of  his  own  claim  such  portion  of  the  proceeds,  on  which  by  his  seizure  he  has 
acquired  a  privilege.     Teaiman  v.  Ertoin,  14  A.  149. 

31.  In  such  case,  the  portion  of  the  price  retained  to  pay  the  prior  mortgage  is  to  be 
credited  on  the  seizure,  as  if  applied  at  the  date  of  the  extinction  of  such  prior  mortgage. 
But,  the  property  yielding  a  revenue,  the  purchaser  must  pay  interest  on  the  portion  of 
the  price  thus  retained.  IK  Suproy  3),  No.  9.  Sale,  III.  (c),  3),  b,  No.  27 ;  IV.  (b), 
2),  No.  11. 

32.  The  accumulation  of  interest  on  the  prior  special  encumbrances,  the  amount  of 
which  the  purchaser  retains,  is,  afler  the  sale,  a  charge  on  him  as  it  is  on  the  property. 
Otherwise  he  would  retain  the  amount  as  long  as  possible,  and  the  debtor  be  deprived  of 
his  property,  wlule  interest  against  the  latter  would  be  constantly  accumulating.  C.  P. 
683,  706 ;  Jb. 

See  Confusion,  No.  6.  Minors,  HI.  (g),  5),  No.  23.  Sheriff,  II.  (b),  2),  c. 
SuHHABT  Process,  II.  No.  23. 

B.  Warranty. 

1.  The  action  of  redhibition  does  not  lie  in  judicial  sales.  Abat  v.  OtutereSy  3  N.  S.  220. 
Insoltenct,  XI.  (c),  Nos.  7, 9.    Succession,  VIII.  (e),  7),  d. 

2.  A  sheriff  is  not  bound  in  warranty  for  the  property.  Mmday  v.  WiUoriy  4  L.  341 ; 
Fleming  v.  Lockhariy  10  M.  309.     S^riff,  II.  (b),  3),  No.  4. 

3.  The  creditor's  obligation  to  return  the  amount  received  by  him  to  (he  purchaser  is 
merely  statutory.  C.  P.  711,  «<  teq.  The  purchaser  has  a  joint  action  against  both 
parties  to  the  execution ;  against  plaintiff  for  the  amount  received  by  him,  and  against 
defendant  £br  the  whole  sum  paid.  Lambeth  v.  New  OrleaiUy  6  L.  737 ;  Glecury  v.  Mu- 
nicipality No.  Twoy  6  B.  247.  Obligations,  VU.  (b),  1),  No.  23.  Sale,  III.  (c), 
2>,  D,  §  1,  No.  25. 

4.  An  evicted  purchaser  with  a  joint  judgment  against  the  debtor  and  creditor  must 
first  proceed  against  the  former ;  and  cannot  take  out  execution  against  the  latter,  until 
a  return  of  no  property  found.  C.  P.  711 ;  Guerin  v.  BctgnerieSy  18  L.  590 ;  Smith  v. 
WihoHy  11  B.  522. 

5.  Where  the  purchaser  subrogates  his  vendee  to  his  rights,  the  latter  who,  evicted, 
obtains  judgment  against  the  former,  may,  if  the  judgment  be  unsatisfied,  still  proceed 
against  Uie  parties  to  the  execution.     TeL  11  B.  522. 

6.  Under  art.  711  C  P.  the  purchaser  has  an  action  of  warranty  against  the  creditor 
as  well  as  the  debtor,  when  the  latter  was,  as  relates  to  the  debt  which  led  to  the  evic- 
tion, a  third  possessor  and  the  mortgage  on  which  the  eviction  is  had  resulted  not  from 
his  debt,  but  his  vendor's.     Art.  713  is  inapplicable  to  such  a  case.     lb. 

7.  The  purchaser  cannot  sue  the  creditor  alone ;  he  must  proceed  against  the  creditor 
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and  debtor  jointly.  The  fact  that  one  of  them  resides  out  of  the  state  is  no  obstacle  to 
the  exercise  of  the  remedj  of  711  C.  P.     Gaines  v.  Aferehants'  Bomk,  2  A.  479. 

8.  The  purchaser  if  evicted  can  recover  legal  interest  from  the  creditor  onlj  from  the 
date  of  the  purchase.     Mcintosh  v.  Smithy  2  A.  756. 

9.  The  purchaser,  evicted  bj  one  holding  a  general  mortgage  on  the  debtor's  propertj, 
has  recourse  against  the  latter  only  and  none  against  the  creditor.  C.  P.  713 ;  Terrio 
V.  Gutdry,  5  A.  589. 

10.  The  purchaser's  knowledge  of  the  danger  of  eviction  does  not  deprive  him  of  the 
right  of  claiming  the  price  after  the  eviction.  G.  P.  711 ;  CO.  2481 ;  SeoU  v.  Feather- 
ston,  5  A.  314.     Sale,  III.  (c),  2),  b,  No.  3. 

,11.  In  an  hypothecary  action  against  the  purchaser,  such  a  privity  exists  between  him 
and  the  creditor,  that  the  former  may  call  on  the  latter  to  appear  and  defend  him,  or 
directly  avail  himself  of  any  legal  or  equitable  defence  by  which  the  creditor  might  him- 
self oppose  the  action ;  the  more  so,  that  under  art.  713  C.  P.  the  pifrchaser  who  has 
paid  the  price  has  recourse  only  against  the  debtor,  and  not  the  creditor.  G.  P.  710 ; 
Judice  V.  Kerry  8  A.  462.  Registry,  III.  (a),  1),  b.  No.  7. 
See  Partition,  IV. 

9)  Validity  of  Sale  at  Affected  6y  the  Judgment. 

1.  The  sale  conveys  a  complete  title,  which  is  not  divested  by  the  reversal  of  the 
judgment  if  the  appeal  did  not  stay  execution.  5  N.  S.  214;  1  R.  94;  2  A  210;  10 
A.  275.     Supra,  1),  No.  1.     Insolvency,  X.  (b),  Noi  3. 

2.  An  execution,  unauthorized  by  the  judgment,  confers  no  titfe  on  the  creditor  by 
whom  this  irregularity  was  committed.     J)e  Gruy  v.  Hennen,  2  L.  547. 

3.  Where  sales  are  regular,  the  rights  of  purchasers  will  be  maintained,  though  the 
judgment  be  afterwards  reversed  for  want  of  jurisdiction  in  the  court  by  which  it  was 
rendered.     PouUney  v.  Cecil,  8  L.  424. 

4.  When  the  court  has  jurisdiction,  a  hand  fide  purchaser  at  a  judicial  sale  will  be 
protected  by  the  decree.  Brosnaham  v.  Thimer,  16  L.  433,  442.  Evidence,  XXH 
(c),  2) ;  (d).  Succession,  VIIL  (e),  2),  c,  Na  5.  Insolvency,  XL  (c),  No.  6. 
Minors,  III.  (g),  2),  No.  13. 

5.  A  sale,  after  the  judgment  is  satisfied,  gives  no  title.     WiUicarns  v.  GaBien,  1  R.  94 
6»  To  support  a  sale  by  a  sheriff  or  marshal,  there  must  be  a  valid  judgment  by  a 

competent  court ;  otherwise  the  title  is  not  divested.  Where  there  is  a  total  want  of 
jurisdiction,  the  proceedings  are  null ;  and  the  competency  of  the  tribunal  may  be  in- 
quired into.     Lowry  v.  JSrwin,  6  R.  192. 

7.  Where  the  creditor  becomes  himself  the  purchaser,  crediting  the  execution  with  the 
price,  and  the  judgment  is  afterwards  reversed  on  a  devolutive  appeal,  the  sale  will  be 
rescinded  unless  the  price  be  paid  into  court  within  a  fixed  period ;  nor  will  the  right  of 
rescission  be  affected  by  any  judicial  mortgage  in  favor  of  a  creditor  of  the  purchaser. 
Beaulieu  v.  Furst,  8  R.  465. 

8.  A  sale  under  a  judgment  in  an  action  in  which  there  was  no  defendant  is  a  nullity. 
The  nullity  need  not  be  pronounced  judicially.     Morris  v.  Oovinyton,  2  A.  259. 

9.  The  rule  that  a  sale  is  not  affected  by  the  reversal,  on  a  devolutive  appeal,  of  the 
judgment,  must^be  restricted  to  cases  where  the  judgment  is  not  essentially  invalid  but 
involves  merely  some  error  of  law.  It  does  not  apply  to  a  defendant  who,  not  being  m 
juris,  has  not  been  properly  represented.     Adle  v.  Aniy,  5  A.  633. 

10.  The  purchaser  acquires  a  good  title,  though,  in  a  subsequent  litigation  between  the 
same  parties  for  the  same  cause,  plaintiff  obtain  a  second  judgment  for  less  than  the  first. 
Bemiss  v.  Dtoight,  5  A.  178. 

11.  Purchasers  are  to  look  to  the  judgment  alone  for  the  authority  to  execute  and  sell, 
and  not  to  the  record  of  understandings  and  the  minutes  of  the  court.  Girard  v.  Btrtchj 
6  A.  65 1 .     Supra,  II.  No.  1 6. 

12.  The  holder  of  one  of  a  series  of  mortgaged  notes,  whereof  the  others  were  held 
by  the  payee,  to  save  the  delay  of  an  ordinary  suit,  obtained  an  order  of  seizure  in  the 
payee's  name  but  without  his  authority  or  knowledge.  The  property  was  purchased  by 
defendant  without  notice  of  the  irregularity.  The  payee,  whose  rights  had  been  impaired 
by  a  sacrifice  of  the  property,  sued  to  annul  the  sale.  Held;  the  use  of  the  payee's  Dame 
was  only  an  irregularity  in  the  application  and  not  a  radical  defect  in  the  proceedings^ ; 
that  they  in  substance  were  a  judicial  sale  to  satisfy  an  existing  mortgi^ge,  and  defeod- 
ant,  not  bound  to  look  behind  the  judgment  and  purchasing  in  good  faith,  could  not  be 
disturbed.  Blood  v.Vollers,  6  A.  784.  Infra,  13),  No.  10.  Mortgage,  VIII.  (b). 
No.  12. 
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13.  Slidell,  J.,  dissenting.  Plaintiff  has  a  right  to  have  the  decree  and  sale  under 
it  aToidedy  becaase  the  former  was  obtained  in  his  name  without  his  authority  and  there 
was  in  truth  no  plaintiff  in  the  cause.  There  cannot  be  a  valid  judgment  without  a 
plaintiff;  and  if  the  judgment  be  null,  the  sale  under  it  must  be  null.  Defendant,  how- 
ever, is  entitled  to  the  rights  of  a  possessor  in  good  faith.     Ih, 

14.  Where  property  illegally  sold  for  less  than  two-thirds  of  its  appraised  value  under 
a  judgment,  afterwards  reversed  on  a  devolutive  appeal,  is  bought  in  by  the  creditor  and 
then  sold  to  a  third  party,  the  latter  will  be  compelled  to  restore  it  to  the  debtor.  Steel 
T.  SmUk,  9  A.  171. 

See  Suprti,  II.  No.  16.    Appeal,  VII.  (c). 

10)  Batification  of  Sate. 

1.  Where  the  land  is  held  by  two  titles  and  the  deed  describes  it  under  the  younger, 
the  debtor,  who  receives  the  surplus  of  the  price  after  satisfaction  of  the  judgment,  can- 
not set  up  .title  under  the  older.     CoUitu  v.  Moore,  16  L.  75. 

2.  The  debtor  whose  rights  against  a  warrantor  are  sold,  and  who,  acquiring  after- 
wards the  right  to  receive,  actually  receives  the  price,  ratifies  the  sale.  Bomet  v.  Davis, 
1  A.  339. 

3.  The  debtor,  who  receives  or  claims  the  surplus  of  the  price  after  payment  of  the 
creditor,  ratifies  the  sale  and  cannot  disturb  it  for  any  informalities  in  the  execution. 
Headen  v.  Ouhre,  2  A.  142 ;  SMg  v.  Morgan,  5  A.  574. 

4.  A  debtor  who,  after  notice  of  executory  proceedings,  appears  at  the  sale  and  pur- 
chases the  property,  cannot  complain  of  any  irregularities  in  the  proceedings,  nor  can 
they  affect  the  title.     Muir  v.  Henry,  2  A.  593.     Evidence,  XII.  (f ),  No.  32. 

5.  The  creditor,  who  receives  the  price  without  objection  or  reservation  of  any  kind, 
ratifies  the  sale  and  cannot  complain  of  the  manner  in  which  it  was  made.  Coleman  v. 
Deu>ee9y  3  A.  698 ;   Girard  v.  Hirsch,  6  A.  651. 

See  Supra,  6),  a,  No.  8 ;  b,  No.  10 ;  (a),  5),  No.  5 ;  Infra,  13). 

11)  To  Whom  Sheriff  must  Pay  Proceeds. 

1.  An  ex  parte  order  to  the  sheriff  to  pay  the  proceeds  to  another  does  not 
to  the  suit,  nor  protect  the  sheriff.     Delassize  v.  Cenas,  4  N.  S.  508. 

2.  The  sheriff,  who  pays  the  proceeds  to  the  creditor  before  notice  of  a  t 
right  thereto,  is  not  liable  to  the  latter.     Donokue  v.  Harding,  1  R.  69. 

3.  Notice  to  a  sheriff  before  he  receives  the  execution,  not  to  pay  its  proce 
creditor,  does  not  bind  the  former.     Ih. 

4.  The  sheriff  who  applies  the  surplus,  after  satisfying  the  creditor,  to  subsequent  gen- 
eral mortgages  binding  on  the  debtor,  as  he  is  not  thereby  prejudiced,  is  not  liable  to  him. 
PowM  v.  KeUar,  5  R.  272. 

5.  The  sheriff  must  so  apply  the  surplus  to  the  satisfaction,  pro  tanto,  of  the  subsequent 
general  mortgages  according  to  their  dates,  unless  extinguished,  before  giving  the  release 
the  purchaser  has' the  right  to  demand.     lb. ;  La  Gourgwe  v.  Summers,  8  R.  175. 

6.  The  sheriff  who  applies  the  proceeds,  which  are  insufficient  to  satisfy  the  execution, 
to  a  prior  judicial  mortgage,  cannot  be  sued  for  the  money  by  the  debtor  whose  only 
right  is  to  see  that  the  proceeds  are  applied  to  the  execution.    Sittig  v.  Morgan,  5  A.  574. 

7.  The  proceeds  will  be  paid  to  the  creditor  in  preference  to  a  general  mortgagee,  who 
lies  by  and  neglects  to  enforce  his  mortgage,  when  it  is  shown  that  the  debtor  has  prop- 
erty enough  to  satisfy  both  claims.  Vigilantibus  nan  dormientibus  jura  subveniunt. 
Young  v.  Municipalitg  No.  One,  5  A.  736. 

8.  But  where  the  debtor  is  insolvent  and  the  property  sold  the  only  asset,  out  of 
which  previous  judicial  mortgages  can  be  satisfied,  they  must  be  paid  before  the  creditor. 
C.  P.  301,  403  ;  Deneufbourg  v.  IXdion,  7  A.  344. 

9.  Where  property  id  sold  under  the  writs  of  two  creditors  levied  at  the  same  time, 
the  sheriff  cannot  set  up,  when  sued  by  one  creditor  for  the  amount  of  his  writ,  that  the 
other  has  a  privilege  on  the  proceeds.  He  must  pay  over  the  money  pro  rata,  unless 
restrained  by  order  of  court,  on  a  claim  so  set  up  by  one  of  the  creditors.  Lynch  v. 
Lechie,  9  A.  506. 

10.  When  the  holder  of  two  notes,  secured  by  the  same  mortgage,  takes  judgment  on 
the  one  due  without  asking  for  a  sale  on  terms  to  correspond  with  the  maturity  of  the 
other  note,  the  execution,  under  which  the  property  is  sold  for  less  than  both  notes,  must 
be  first  satisfied  in  full,  and  the  balance  held  by  the  creditor  who  has  become  the  pur- 
chaser, to  meet  the  other  note  pro  tanto.     Hynes  v.  Morin,  12  A.  742. 

See  Mortgage,  YIII.  (b).     Registry,  II.  (e),  2),  c.     Sheriff,  II.  (b),  4),  No.  4. 
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12)  Effect  of  Adjudication ;  and  What  Panet  to  the  PwdKuer. 

1.  The  purchaser  gets  no  better  title  than  that  held  by  the  debtor.  Bujac  v.  Ma^ 
hew,  3  M.  615  ;  BaBto  y.  Poisset,  8  N.  S.  337.     Sale,  III.  (b),  2),  a,  No.  9. 

2.  Purchasers  cannot  be  affected  by  irregularities  after  the  sale.  The  adjudication  of 
itself  transfers  all  the  debtor's  rights  and  claims.  It  is  the  last  proceeding  which  con- 
cerns the  purchaser ;  it  fixes  his  condition  and  is  the  basis  of  his  title ;  and  the  sheriff 
must  pass  him  a  deed  and  give  him  the  possession.  C.  P.  690-1 ;  C.  C.  2598 ;'  3  N.  S. 
489  ;  6  R.  100,  107,  527  ;  10  R.  30.  Taxes,  HI.  (d),  3),  No.  1.  «Kpra,7),No.20; 
/w/ro,  13),  No.  10. 

3.  The  debtor  of  a  claim,  sold  under  execution,  may  retain  against  the  parcba.«er 
whatever  he  might  have  retained  against  his  creditor  before  the  sale.  Flower  ?.  Ar- 
naud,  4  N.  S.  73. 

4.  The  debtor  is  subject  to  no  interest,  simple  or  compound,  after  the  adjudication 
whether  on  credit  or  for  cash.  HUUgtberg  v.  HohneSy  7  L.  569.  Insolybmct,  XII. 
(c),  No.  10. 

5.  The  purchaser  of  a  claim  becomes  the  assignee  of  the  owner,  and  can  exercise  the 
rights  thus  acquired  only  as  the  latter  could  have  done.  Kelso  v.  Beaman,  10  L.  453 ; 
tuproy  No.  1. 

6.  As  assignee,  a  party  'cannot  avail  himself  of  any  fraud  or  collusion  between  the 
assignor  and  the  debtor,  against  whom  he  seeks  to  enforce  his  claim.    Jb* 

7.  After  an  adjudication  the  debtor,  possessing  no  longer  as  owner,  cannot  maintain  a 
possessory  action,  C.  P.  47,  but  must  sue  directly  to  annul  the  sale.  Winn  v.  Eig^  6 
R.  100. 

8.  Bricks  on  land  at  the  time  of  its  sale,  not  for  use  on  it  but  for  market,  do  not  pas 
to  the  purchaser.     C.  C.  459-468 ;  Key  v.  Wodfolk,  6  R.  424. 

9.  Where  a  note  payable  to  bearer  is  seized,  the  debtor's  name  indorsed  thereon  to 
identify  it,  but  not  mentioned  in  the  advertisement  or  deed,  is  no  part  of  the  thing 
seized  :  it  were  absurd  to  sell  a  debtor's  personal  obligations  to  enforce  his  obligations  bj 
execution.     Kennardv,  Gustine,  9  R.  170. 

10.  Crops  standing  at  the  time  of  sale  pass  to  the  purchaser  as  part  of  the  propertj, 
to  which  they  are  attached.     Biudwarth  v.  Hunter ,  9  R.  256. 

11.  Rent  collected  from  a  house  and  lot  under  seizure,  though  advertised  and  $o1d 
"  with  all  the  rents  and  revenues  accruing  thereon,"  must  be  credited  on  the  execution 
and  does  not  pass  to  the  purchaser.  The  sale  of  money  under  seizure  is  unheard  of. 
Brashear  v.  Hudson,  2  A.  450. 

12.  By  the  sale  of  land  and  its  improvements,  whatever  is  inamovable  passes  to  the 
purchaser.  Gathered  com,  staves,  building  materials  on  the  place  and  prepared  for, 
but  not  in  actual,  use  at  the  time  of  sale,  and  furniture  not  permanently  attached  to  the 
house,  do  not  pass  to  the  purchaser.  Nimmo  v.  Allen,  2  A.  451 ;  Woodruff  Y.Rolterit^i 
A.  127. 

13.  The  purchase  of  the  debtor^s  "interest  in  a  store"  will  be  considered  tbep^^ 
chase  of  his  interest  in  a  mercantile  establishment  and  the  assets  of  a  firm  of  which  he 
was  a  partner,  where,  by  his  subsequent  acts  and  pleadings,  the  purchaser  has  himself 
placed  that  interpretation  on  his  purchase.  Perry  v.  HoUoway,  6  A.  265.  Obliga- 
tions, V.  No.  7. 

IS)  Avoidance  of  Execution  Sales;  General  Rules  rdative  to  their  NuUitjf;  and  Pttrdtaser^*  Eqabf  ^ 

Reimbursement, 

1.  A  forced  alienation  results  from  a  sale  at  the  time  and  in  the  manner  prescribed  bj 
law,  under  an  execution  on  the  judgment  of  a  competent  court ;  a  sale  witboat  these 
requisites  does  not  pass  the  debtor's  title.     Dufour  v.  Camfranc,  11  M.  610,  675. 

2.  One  claiming  title  under  a  forced  sale  must  show  that  all  the  legal  formalities  have 
been  strictly  and  faithfully  complied  with,  otherwise  the  sale  will  be  annuUed.  A  •  ' 
N.  S.  185  ;  8  N.  S.  246;  3  L.  421 ;  4  L.  150,  207  ;  9  L-  542  ;  2  A.  846;  9  A.  187; 
13  A.  311.  Evidence,  XXII.  (c),  2).  Roads  and  Levees,  III.  (c).  Taxes,  HI- 
(d),  2),  Nos.  6,  et  al.  Succession,  VIII.  (e),  1),  No  1.  Insolvency,  XI.  (b)i  No- 
15. 

3.  The  debtor  cannot  recover  his  property,  though  irregularly  sold,  until  the  pn« 
applied  to  his  debts  be  refunded  to  the  purchaser.  1 1  M.  610 ;  6  N.  S.  684;  8  N.  S. 
162,  175,  210 ;  3  L.  541 ;  12  A.  251.  Minors,  III.  (g),  4),  No.  7.  Quasi  Contbacts, 
I.  No.  7. 
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4.  All  persons  in  interest  maj  sue  to  annul  a  sale  made  without  the  requisite  formali- 
ties-    McDonough  v.  Gravier,  9  L.  542. 

5.  Where  the  mortgagee  and  third  possessor  agree  that  the  land  shall  be  sold  on  a 
day  and  conditions  specified,  the  purchaser  at  a  sale  two  months  after  the  day  specified, 
but  conformable  in  other  respects  to  the  conditions,  will  hold  against  the  mortgagee  who, 
unassisted  by  the  third  possessor,  cannot  have  the  sale  rescinded.  Hudson  v.  Bodiriy  11 
L.  353. 

6.  Proceedings  for  a  forced  alienation  under  the  former  laws  of  this  state  will  not  be 
scrutinized  with  the  same  rigor  as  those  under  the  present  system,  the  formalities  for 
which  are  well  defined  in  the  code  of  practice.    Drauei  v.  JRice,  2  R.  374. 

7.  "Where  a  subsequent  irregularity  is  but  the  continuation  of,  or  is  caused  by,  one 
existing  before  the  sale,  the  rule  that  under  a  forced  alienation  the  purchaser  acquires 
00  title,  unless  the  formalities  be  strictly  complied  with,  applies,  and  the  sale  is  invalid. 
Wriffht  V.  Higginhotham,  10  R.  30. 

8.  A  creditor,  without  showing  he  has  been  injured  or  has  lost  some  advantage,  can- 
not annul  the  sale  of  his  debtor's  property.  Wederstrandt  v.  Marsh,  11  R.  533  ;  Rightor 
V.  SHd^y  9  A.  602.  Supra,  2),  No.  9  ;  (c).  No.  12.  Obligations,  VII.  (b),  2),  b, 
§3. 

9.  Where  the  debtor  consents  to  a  sale  without  the  legal  formalities  at  a  place  where 
no  bidders  could  be  expected  to  attend,  save  one  who  as  agreed  purchases  for  a  price 
much  below  the  real  value,  and  six  days  afler  makes  a  cession  showing  large  debts  and 
little  property,  the  sale  will  be  null.  Lawrence  v.  Young,  1  A.  297 ;  Succession  of 
HiHgsberg,  A  340.    Obligations,  VII.  (b),  2),  b,  §  7. 

10.  A  sale  will  not  be  treated  as  null  for  informalities  anterior  to  the  order  of  seizure, 
except  in  cases  of  actual  want  of  citation,  nor  for  subsequent  informalities  not  violating 
a  prohibitory  law.     Broughton  v.  King,  2  A.  569.     Supra,  9),  No.  12 ;  12),  No.  2. 

11.  The  debtor  need  not  be  made  a  party  to  a  rule  by  the  purchaser  on  the  creditor 
to  set  aside  the  sale,  because  without  notice  of  a  lease  which  prevents  the  sheriff  from 
giving  possession.    Michoud  v.  Dejoux,  3  A.  479.     Summary  Process,  II.  No.  12. 

12.  Conflicting  testimony  as  to  a  judicial  sale  cannot  destroy  the  legal  presumption 
that  the  sheriJOTdid  his  duty.  Bacchus  v.  Moreau,  4  A.  313.  Evidence,  III.  (d),  Nos. 
2,17. 

13.  The  purchaser  seeking  to  get  back  the  price  from  the  creditor,  because  the  sale 
is  nail,  must  comply  with  art.  711  G.  P.,  the  principle  of  which,  though  relating  to  the 
purchaser's  eviction,  applies  where  the  sale  is  virtually  defeated  from  other  causes. 
Gaines  v.  Merchant^  Bank,  4  A.  369.     Supra,  8),  b. 

14.  Third  persons,  showing  no  injury  to  themselves,  cannot  set  aside  the  sale  with- 
out adequately  securing  those  who,  as  parties,  hold  thereto.  SeaweU  v.  Payne,  5  A.  255 ; 
Copeland  v.  iMbatut,  6  A.  61 ;   Coiron  v.  MiUaudon,  3  A.  664. 

15.  The  rule,  that  the  formalities  are  to  be  strictly  observed,  is  rather  for  the  benefit 
of  the  debtor  and  purchaser  than  the  creditor.     Lewis  v.  Chrdy,  5  A.  570. 

16.  The  debtor  cannot  sue  to  rescind  the  sale  without  making  the  purchaser  a  party. 
Sittig  V.  Morgan,  5  A.  574. 

17.  Where  the  debtor  has  acquiesced  in  the  sale  for  more  than  thirty  years,  it  is  not 
for  others  who  do  not  set  up  his  title,  but  repudiate  it,  to  complain  of  the  want  of  the 
legal  formalities.     Morrison  v.  Whetstone,  5  A.  636. 

18.  Judicial  sales  ought  not  to  be  disturbed  unless  by  one  who  has  a  right  to  rescind 
or  annul  them,  and  can  show  injuiy  to  himself  and  an  interest  in  the  result  of  the  suit, 
and  without  a  previous  offer  of  full  indemnity  to  the  bond  fide  parties,  whose  interests 
are  to  be  affected  by  tbe  judgment.  J^ockton  v.  Downey,  6  A.  581 ;  McEnery  y.  Pot^ 
goud,  10  A.  497.  Supra,  3),  No.  23.  Evidence,  XII.  (f),  No.  19.  Monition, 
No.  15.  Petitory  and  Possessory  Actions,  II.  (c),  3),  No.  20.  Succession, 
VUL  (e),  7),  D,  Nos.  23,  24 ;  8),  No.  10. 

19.  When  property,  seized  under  an  execution  which  is  enjoined,  is  sold  under  an- 
other and  sul^equent  execution  and  delivery  made  by  the  sheriff  who  receives  the  price, 
the  first  creditor  cannot  treat  the  sale  as  a  nulhty  collaterally  before  judgment  setting  it 
aside.     Lawrence  v.  Birdsale,  6  A.  688. 

20.  The  current  of  authority  is  uniform  in  support  of  the  general  doctrine  that  the 
law  will  not  permit  judicial  sales  to  be  made  lotteries  at  the  bidding,  and  sources  of  con- 
fusion and  strife  afterwards.     PickersgiU  v.  Brown,  7  A.  298. 

21.  One  in  possession  under  an  antichresis  of  the  property  of  the  debtor,  whose 
equity  of  redemption  and  reversionary  inter^t  are  sold,  may,  when  his  rights  are  attacked 
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and  he  is  called  on  to  account  to  the  parchaser,  collaterally  invoke  the  nullity  of  the  lat- 
tex^s  title  which,  defective  on  its  face  and  unaccompanied  hj  possession,  has  never 
received  the  debtor's  acquiescence.     Ih. 

22.  Bond  fide  purchasers,  who  have  advanced  their  money  on  the  faith  of  a  judg- 
ment, execution,  and  sheriff's  deed  —  possessed  peaceably  for  many  years  —  and  ex- 
pended large  amounts  in  improvements,  will  not  be  turned  out  of  possession  for  mere 
informalities,  at  the  instance  of  one  who  shows  no  injury  and  exhibits  no  eqaitj. 
Barret  v.  Emer$miy  8  A.  503.    Appeal,  IX.  (g),  2),  Na  24. 

23.  He  who  claims  title  must  prove  title ;  and  the  proof  to  divest  title  should  be 
equally  complete.  The  latter  principle,  indeed,  is  consecrated  in  the  federal  constitu- 
tion.    Amend,  art  7  ;  Shdden  v.  ARUer^  9  A.  187. 

24.  So  defendant,  who  alleges  that  plaintiff  has  been  divested  of  his  judgment,  must 
show  a  divestiture  by  due  process  of  law.  And  the  regularity  of  the  proceedings,  under 
which  it  is  claimed,  may  be  examined,  whether  such  proceedings  have  taken  place  in 
this  or  another  state.     Ih, 

25.  The  sale  of  a  judgment  to  satbfy  the  clerk's  costs  under  stat  24  February,  1844, 
of  Mississippi,  will  be  declared  null  when  the  judgment  is  incorrectly  described  in  the 
execution,  and  the  record  does  not  show  that  the  purchaser  paid  his  bid  and  that  the 
sheriff  made  a  written  assignment,  as  required  by  that  statute.     Uk 

26.  Where  antecedent  mortgages  on  property,  sold  to  satisfy  them,  exhaust  the  price, 
even  admitting  that  on  the  purchaser's  failure  to  record  his  deed  under  act  26  March, 
1813,  No.  49,  a  junior  mort^gee  can  proceed  against  the  property,  he  must  first  reimburse 
the  purchase-money  applied  to  the  mortgages  before  his  own.  Wolf  v.  Lowry^  10  A.  272. 
Mortgage,  VI.  (c),  6),  No.  11. 

27.  Where  pending  the  injunction  of  an  execution,  under  which  property  is  seized, 
proceedings  v%d  exectUivd  are  instituted  by  a  third  person  in  another  court  under  which 
the  property  is  sold,  no  change  of  title  to  the  debtor's  prejudice  is  thereby  eflected. 
Dosson  V.  BieBer,  10  A.  570.     Sale,  I.  (c).  No.  5.     Supra,  (a),  6),  a,  No.  18.  > 

28.  The  evicted  purchaser  has  recourse  against  the  creditor  and  debtor  when  the 
property  does  not  belong  to  the  latter.  C.  P.  711.  But  where  the  debtor  himself  seeb 
to  rescind  the  sale  for  informality,  equity  requires  that  he  should  first  restore  the  price 
with  interest  from  the  date  of  its  payment.     Webb  v.  Ooons,  11  A.  252. 

29.  The  sale  of  an  improvement  right  operates  no  change  of  possession,  if  never  taken 
by  the  sheriff  nor  given  to  the  purchaser.  WilUams  v.  DougUu^  11  A.  632.  iSSuprti, 
(a),  1,  No.  2. 

30.  Defendant  who  has  purchased  at  a  bankrupt  sale  the  assets  of  a  firm  surrendered 
by  one  of  the  partners,  in  an  action  for  a  partition  by  plaintiff  who,  under  an  executioa 
against  the  other  partner,  has  purchased  the  latter's  interest,  cannot  urge  infonnalities 
in  such  sale,  which  can  work  no  injury  to  himself  and  of  which  the  parties  in  inter^t 
make  no  complaint.     Oaket/ y.  Aiken,  12  A.  11. 

31.  Where,  in  such  case,  neither  the  debtor  nor  any  third  party  asserts  an  interest  in 
the  assets  thus  sold,  defendant  cannot  object  that  the  sale  was  made  without  appraise- 
ment or  actual  seizure.  The  want  of  such  formalities  could  be  set  up,  under  the  circum- 
stances, by  the  debtor  only  for  whose  protection  they  were  intended.  lb,  Supra^  (b), 
No.  12. 

32.  The  debtor,  afler  tendering  the  purchaser  the  price,  may  sue  him  to  rescind  the 
sale  without  making  the  seizing  creditors  parties.  They  are  without  interest  when  the 
money,  received  by  them  from  the  purchaser,  is  refunded  the  latter  by  the  judgment  re- 
scinding the  sale,  and  no  claim  can  be  made  on  them  while  he  is  reinstated  where  be 
stood  before  the  purchase.    Bearmond  y.  Courtney,  12  A.  251. 

33.  Though  the  debtor  have  waived  notice,  appraisement,  and  advertisement,  yet 
when,  for  aught  that  appears,  the  property  sold  for  its  full  value  and  the  whole  price, 
if  twice  as  large,  would  have  been  absorbed  by  creditors  preferred  to  a  judicial 
mortgagee  who  could  not  have  been  injured  by  the  informalities,  he  cannot  disturb  a 
bond  fide  purchaser  for  a  valuable  consideration,  though  perhaps  with  constructive  no- 
tice.    MvUen  v.  Harding,  12  A.  271. 

34.  The  debtor  may  waive  the  formalities  so  far  as  exclusively  for  his  personal  in- 
terests.   3.     Supra,  (a),  5),  No.  9 ;  (b).  No.  8  ;  (c),  No.  13. 

35.  A  debtor,  who  bids  himself  and  gives  up  possession  of  the  whole  premises  as 
sold,  cannot  afterwards  attack  the  sale  for  want  of  appraisement  and  notice  of  seizure, 
for  insufficiency  of  description  and  over-seizure,  or  other  merely  formal  grounds  which 
he  knew  at  the  time  of  sale.     Having  been  present,  he  should  have  objected  and  not 


EXECUTION,  V.  (e)  ;  (f ).  643 

enticed  others  into  a  snare  bj  bidding  himself.     MuUen  v.  FoUcan,  12  A.  838.     Supra, 
10),  No.  4.    Evidence,  XII.  (f ). 

36.  Where  an  execution  sale  of  succession  property  belonging  to  minors  is  attacked 
for  relative  defects,  they  should  be  specially  alleged  and  a  resulting  injury  shown,  as 
well  as  an  offer  of  restitution  made  so  far  as  plaintiffs  have  been  benefited.  GomUey 
V.  Palmer,  13  A.  213.     Pleading,  V.  (a),  3),  f.  No.  10. 

37.  Thus ;  a  tutrix,  sued  for  a  succession  deh^  secured  by  privilege  on  succession 
property '  under  her  administration,  confessed  judgment  which,  by  agreement  of  parties, 
ordered  a  credit  sale ;  and  the  tutrix  received  part  of  the  price.  The  minor  heirs  sued 
for  the  property  without  denying  the  claim  and  privilege,  or  alleging  and  proving  any 
injury  from  a  variation  between  the  decree  and  mode  of  sale,  or  offering  restitution. 
Held;  plaintiffs  cannot  recover.     lb.     Succession,  VIII.  (e),  4),  No.  4. 

38.  On  the  avoidance  of  a  sale  under  executory  process  for  informality,  the  cred- 
itor who  buys  in  the  property  is  responsible  for  its  revenues  to  the  debtor,  who  keeps 
possession,  only  from  the  tatter's  surrender  thereof.  The  creditor  will  be  allowed  taxes 
and  repairs  ;  but  not  premiums  of  insurance  which  is  personal  to  himself,  nor  the  costs 
of  the  executory  process  which,  incidental  to  the  proceeding,  stand  or  fall  with  it.  Farrell 
▼.  Khimpp^  13  A.  311.    Petitobt  and  Possessory  Actions,  II.  (d),  No.  6. 

39.  Though  in  the  debtor's  petitory  action  for  the  property  the  record  and  judgment 
against  him  be  not  offered,  yet  where  the  execution,  return,  and  notices  show  that  he 
has  been  credited  with  part  of  the  price  and  that  the  purchaser  is  in  possession  as  owner, 
plaintiff  cannot  treat  the  sale  as  null,  but  must  bring  a  direct  action  for  its  avoidance, 
and  8o  his  petitory  action  will  be  dismissed.  Ihlespare  y.  Warner,  14  A.  413.  Eyi- 
DKNCE,  XXU.  (b).  No.  32. 

See  Judgment,  V.  (a),  1),  No.  25.    Sale,  VI.  (b),  No.  18. 

(e)  Satisfaction  of  MoeciOion, 

1.  A  sheriff  or  marshal  is  only  so  far  the  creditor's  agent  as  he  acts  under  the  writ ; 
if  he  receive  money  after  the  return  day,  the  creditor,  unless  proved  to  have  received  it, 
may  still  enforce  the  judgment.     RothschUd  v.  Ramsay,  2  L.  280. 

2.  The  judgment  is  discharged  by  the  sheriff's  sale  aiid  receipt  of  sufficient  money, 
thoagh  stayed  in  his  hands  by  the  injunction  of  another  creditor,  until  the  decision  of 
which  a  new  execution  cannot  issue.     DabovcU  v.  Escurix,  8  L.  100. 

3.  And  if  the  sheriff  waste  or  embezzle  the  money  and  fail  to  pay  it  over,  the  judg- 
ment is  discharged  and  another  seizure  cannot  be  made.     lb. 

4.  The  debtor  cannot  have  the  execution  quashed  by  depositing  the  money  condi- 
tiooally  with  the  sheriff  to  abide  the  former's  attachment  of  the  judgment.  Richardson 
V.  Gumey,  8  L.  256. 

5.  The  debtor  may  retain  his  portion  of  a  fund  he  is  required  to  pay  into  court, 
to  be  distributed  among  stockholders  of  whom  he  is  one.  MiUatidon  v.  Percy,  9  L. 
445. 

6.  Where  a  creditor  with  a  judgment  in  a  federal  court  against  a  boat,  seized  by  other 
creditors  in  a  state  court,  pays  into  the  latter  the  amount  of  their  judgments  to  subject 
the  boat  to  his  seizure,  he  cannot  afterwards  claim  a  preference  over  them  by  interven- 
ing in  the  state  court.  Their  judgments  are  satisfied  and  the  fund  must  be  distributed 
acoordingiy.     Buckleys.  McCloskey,  1  R.  312. 

7.  By  the  laws  of  Mississippi,  the  forfeiture  of  a  forthcoming  bond  extinguishes  the 
original  judgment ;  and  the  bond  itself  acquires  the  force  and  effect  of  a  new  judgment. 
^Briggs  v.  Spencer,  3  R.  265. 

8.  The  purchaser  who,  though  he  pay  but  part  of  the  price,  is  put  in  possession  with 
the  creditor's  assent,  becomes  the  latter's  debtor  for  the  balance  and  the  owner  of  the 
property ;  the  judgment  is  extinguished  and  the  creditor  cannot  take  out  a  second^,  fa. 
Bcmk  of  Orleans  v.  Bodge,  8  R.  450. 

See  Suproj  (d),  6),  a.  No.  1.  Appeal,  L  (c)  ;  III.  (e),  4),  No.  7.  Costs,  II.  Nos. 
8,  25.    Novation,  II.  Nos.  19,  29,  31.     Payment,  V.  VI. 

(f )  Return  and  Expiration  of  the  Writ. 

1.  No  law  requires  that  the  sheriff's  return  should  state  that  no  personal  property 
could  be  found,  when  real  property  has  been  seized.  Thompson  v.  Chretien,  12  M. 
250. 
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2.  No  levj  can  be  made  after  the  return  day.  Johnston  ▼.  WaB,  1  N.  S.  541 ;  Dugat 
V.  Babin,  8  N.  S.  393.     Supra,  (a),  3),  c,  §  1,  No.  16. 

8.  The  sheriff  should  retain  the  writ  under  which  property  has  been  seized  before  tLe 
return  day  until  it  be  sold,  or  he  be  ordered  by  plaintiff  or  other  competent  authority  to 
release  it ;  where  the  property  has  not  been  sold,  he  may  finish  what  he  has  commenced, 
though  the  return  day  have  expired,  when  the  failure  to  sell  before  is  not  attributable  to 
plaintiff.  3.  ;  3  N.  S.  489  ;  2  L.  277 ;  1  R.  540  ;  11  R.  64, 181 ;  12  B.  8  ;  2  A.  860; 
5  A.  237.     Sheriff,  IL  (b),  2),  c,  No.  17. 

4.  A  second  writ  cannot  issue  till  the  first  be  returned.  Mackey  y.  Presbyterian 
Church,  3  N.  S.  391 ;  State  ex  reL  Brumfield  v.  Judge,  3  R.  355. 

5.  A  sheriff  may  return  the  writ  afler  the  return  day.  Aubert  ▼.  Buhler,  3  N.  S. 
489. 

6.  A  sheriff  may  amend  his  retusn  even  after  a  contest  in  which  its  validity  is  attacked. 
lb.  ;  Elmore  v.  Bell,  2  R.  484. 

7.  An  alicLs  fi.  fa,  does  not  operate  a  discontinuance  of  the  original  writ,  nor  affect 
any  right  acquired  under  it     Elliot  v.  Cox,  5  N.  S.  286. 

8.  Omissions  or  mistakes  in  the  sheriff's  return  do  not  affect  the  purchaser's  title. 
Hughes  v.  Harrison,  7  N.  S.  228. 

9.  A  return  of  ^  nothing  made  and  no  property  found,  and  this  writ  expiring,  the 
same  is  returned,"  is  not  a  legal  return  and  does  not  bind  the  surety  on  an  appeal  bond. 
Gayoso  v.  Htckey,  4  L.  301.     Infra,  VI.  (a),  No.  7. 

10.  The  return  of  process  made  before,  cannot  be  amended  after,  judgment;  aHter, 
as  to  an  execution.     RocheUe  v.  Cox,  5  L.  287. 

11.  It  is  no  objection  to  an  amended,  that  it  contradicts  the  original,  return.    Jb, 

12.  The  sheriff  may  sell  property  seized  though  the  return  day  have  passed,  or  the 
writ  itself  been  returned ;  payment  to  him  under  such  circumstances,  to  release  the 
property,  discharges  the  debt    Fink  v.  LaUande,  16  L.  547  ;  Byrne  v.  Taylor,  2  R.  341. 

13.  The  creditor,  whose  execution  fs  enjoined  for  the  failure  tp  credit  a  partial  pay- 
ment, should  have  the  injunction  dissolved  for  the  balance  due  and  not  take  an  aUas  wriL 
Salter  v.  McHenry,  17  L.  507.     Injunction,  IL  (b),  2),  No.  3. 

14.  Where  before  a  sale  plaintiff  orders  the  writ  to  be  returned,  it  is  abandoned,  the 
sheriff  released  from  any  obligation  to  keep  the  property,  and  defendant  may  demand  its 
restoration.  To  make  a  sale,  there  must  be  an  alias  fi.fa.,  a  new  seizure,  and  new  no- 
tice.    Black  V.  Catlett,  1  R.  540. 

15.  An  erroneous  return  should  be  amended  so  as  to  conform  to  the  truth.  A  party 
cannot  be  deprived  of  his  right  to  the  amendment  by  the  expiration  of  the  term  of  the 
sheriff  or  deputy  sheriff  who  committed  the  error.  Nor  is  it  any  objection  that  the 
amendment  will  affect  rights  acquired  by  third  persons.     Eknore  v.  Bell,  2  R  484. 

1 6.  A  sheriff  enjoined  from  further  proceedings  under  a  seizure  should  not  return  the 
writ,  but  retain  it,  to  be  proceeded  with  if  unfettered.  Cochrane  v.  Ui  S,  Bank,  HE. 
64 ;  Dugat  v.  Babin,  8  N.  S.  393.  .    • 

17.  But  if  he  return  the  writ,  he  cannot  sell  under  an  aUas  fL  feu  without  a  new 
seizure,     lb. 

18.  The  sheriff  or  marshal  is  the  creditor*8  agent  only  under  the  writ,  with  whose  re- 
turn his  authority  to  hold  the  property  and  the  privilege  created  by  the  seizure  expire. 
Sheldon  ▼.  N.  0.  Canal  Co.,  11  R.  181 ;  Rahoteau  v.  Valeton,  lb.  218. 

19.  When  plaintiff's  counsel,  called  on  to  point  out  property,  declares  his  inability  to 
do  so  and  the  sheriff,  knowing  none  himself,  at  once  returns  the  writ,  such  return  is 
neither  premature  nor  illegal.     Guay  v.  Andrews,  8  A.  141.    . 

20.  Where  a  cashier  refuses  to  allow  a  transfer  on  the  bank-books  of  stock  legally 
adjudicated,  a  return  of  nothing  realized  will  not  affect  the  title  vested  by  the  adjudica- 
tion ;  the  writ  having  performed  its  ofiice  by  the  sale,  its  return  af^erwanls  follows  as  a 
matter  of  course.    Brown  v.  Union  Bank,  11  A.  543. 

21.  A  valid  sale  under  a  legal  seizure  may  be  made  after  the  retvm  day,  where  plain- 
tiff was  induced  to  stay  a  sale  before  that  time  by  the  acts  of  defendant  and  his  duly 
authorized  agent  consenting  thereto ;  and  such  consent,  as  an  estoppel,  may  be  shown  by 
parol.     Morse  y.  McCall,  13  A.  215. 

22.  One  deputy  sheriff  may  make  the  demand  and  another  sign  the  return.  Sasage 
v.  Jeter,  13  A.  239. 

See  acts  15  March,  1855,  Nos.  199,  337,  of  which  the  former,  §  3,  is  amended  by  act 
18  March,  1858,  No.  295.  Supra,  I.  No.  12.  Appeal,  III.  (e),  3).  Arrest,  IV. 
(b),  No.  31.    Evidence,  XXII.  (c). 
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VI.  Of  the  Writ  op  Capias  ad  Satisfaciendum. 

(a)  In  GeneraL 

1.  If  defendant  praj  to  be  discharged  because  plaintiff  has  not  made  the  necessary  ad- 
Tances  to  the  jailer  for  his  subsistence,  the  court  cannot  proceed  ex  parte  but  must 
notify  plaintiff  of  the  application.     Dodgers  casey  6  M.  571. 

2.  If  a  ^.  fa,j  issued  against  two  parties,  be  returned  as  stayed  by  plaintiff  as  to  one, 
no  e€L  ecu  can  issue  against  the  other.     Casson  v.  Gureion,  12  M.  435. 

3.  A  CO.  ea,  must  be  returnable  in  not  less  than  sixty  days.  Woodruff  y.  Penny y  12 
M.  676. 

4.  Plaintiff,  by  releasing  his  debtor  on  a  ca.  «a.,  does  not  release  the  debt.  AbaJL  y. 
Whitman^  1  N.  S.  163. 

5.  Plaintiff  may  take  a  second  ca,  ea.  after  discharging  defendant  from  the  first. 
Martin  y.  Aehcraft,  8  N.  S.  815.     Suretyship,  III.  (b),  1),  No.  2. 

6.  It  is  not  the  sheriff's  duty  in  the  debtor's  absence  to  call  on  his  attorney  to  point 
out  property.  C.  P.  726-7;  Opotklarholer  v,  Gardiner^  15  L.  512.  Supra,  V.  (f). 
No.  9.  Appeal,  III.  (e),  3),  No.  6.  Succession,  VIII.  (f ),  2),  b.  No.  4.  Surety- 
ship, II.  (a),  4),  A,  No.  10. 

7.  To  authorize  a  ca.  ea.  the  return  on  the  Ji.  fa.  must  show  that  no  property  could 
be  found  after  demand  of  the  parties.  *  The  sheriff,  who  can  find  nothing  to  seize,  must 
call  on  defendant  to  point  out  property,  and,  if  none  be  shown,  on  plaintiff;  only  afler 
so  doing  can  he  return  no  property  found.  C.  P.  726-7 ;  Oonway  y.  Jonee^  17  L. 
413. 

8.  Where  defendant  has  left  the  state  and  no  demand  can  be  made  of  him,  the  sher- 
iff's return  to  the^.  fa.  must  show  the  impossibility.     Ib^ 

9.  Since  stat.  28  March,  1840,  No.  117,  abolishing  imprisonment  for  debt,  a  ca.  ea. 
cannot  issue  against  a  curator  or  executor  conyerting  the  trust-fund  to  his  own  use.  Ex 
parte  PoweUy  8  R.  95 ;  Succeeeion  of  Kelly,  2  A.  574. 

See  Appeal,  I.  (i),  Nos.  3,  5.  Arrest,  IV.  Insolvency,  IL  (b)  ;  (c).  Judg- 
ment, V.  (a),  4),  No.  13. 

(b)  Prieon  Limite  ;  and  the  Bond  and  Surety  to  Keep  them. 

1.  The  creditor's  failure  to  advance  the  debtor's  jail-expenses  under  act  7  February, 
1817,  No.  17,  is  no  objection  to  the  bond.      Wood  y.  Fttz,  10  M.  196. 

2.  Plaintiff  may  sue  the  surety  without  joining  the  principal,  and  before  judgment 
against  the  latter.     3. 

3.  It  suffices  for  the  bond  to  comply  substantially  with  the  statute  without  pursuing 
its  very  words.  Act  25  March,  1808,  Na  16 ;  lb. ;  Bryan  v.  ThimbuO,  8  N.  S.  108 ; 
Dunbar  v.  Owene,  10  R.  140.     Obligations,  VII.  (a),  4),  No.  6. 

4.  The  surety  cannot  release  himself  from  responsibility  by  surrendering  the  debtor. 
Bryan  v.  Tumbull,  8  N.  S.*108. 

5.*  If  a  debtor  in  actual  custody  apply  for  the  insolyent  laws,  make  a  yoluntary  ces- 
sion, and  haye  his  creditors  cited,  but  none  appear,  and  the  proceedings  be  duly  homol- 
ogated, his  bond  is  extinguished.  C.  C.  2172 ;  a  fortiori,  if  the  creditor  appear  before 
ihe  notary  and,  though  objecting  on  other  grounds,  make  none  because  the  debtor  was 
in  actual  custody.     CaldweH  y .  Moomfield,  2  L.  503  ;  Hagan  y.  Leverich,  1 1  L.  67. 

6.  It  is  a  breach  of  a  prison-bounds  bond  for  the  city  of  New  Orleans,  for  a  debtor  to 
go  on  board  a  steamboat  lying  at  the  leyee  and  in  contact  therewith,  but  floating  on  the 
riyer.     Thcn^eon  v.  BlackweUy  5  L.  466.     Boundary,  No.  6. 

7.  Act  1808,  No.  1 6,  relatiye  to  prison-bounds,  applies  as  well  to  the  rest  of  the  state 
as  to  the  city  of  New  Orleans.     Jennieon  y.  Waj^mack,  5  L.  494. 

8.  Plaintiff  alone  for  whose  benefit  the  bond  is  taken  can  control  its  conditions,  and 
his  consent  to  the  debtor's  absence  for  but  ten  days  foreyer  discharges  the  surety. 
E&ine  y.  Zacharie,  6  L.  652.     Suretyship,  III.  (b),  1),  No.  2. 

9.  A  clerical  error,  in  entering  an  order  for  the  assignment  of  a  bond,  does  not  affect 
tbe  rights  of  the  parties.     3. 

10.  An  ordinance  of  the  police  jury  establishing  the  limits  is  not  abrogated,  nor  they 
restricted,  by  a  subsequent  incorporation  of  part  of  them  with  another  parish.  Olden  y. 
Alexander,  12  L.  156. 

1 1 .  To  preserye  his  recourse  upon  the  surety,  plaintiff  must  so  conduct  his  proceed- 
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ings  as  to  be  at  all  times  able  to  subrogate  the  former  to  all  his  rights  against  the  debtor. 
Comstock  v.  Orean,  1  R.  528. 

12.  A  debtor,  arrested  on  a  ca.  $€l  after  a  Ji,  fa,  had  issued,  made  a  Tolantarj  sur- 
render and  the  same  daj  broke  the  limits,  when,  proceedings  being  arrested  under  tlie 
surrender,  the  fi,  fa.  was  returned.  Plaintiff  on  whose  opposition  the  surrender  was 
rejected,  abandoning  the  fi,  fa^  sued  the  surety  ;  hdd ;  the  surrender  being  set  aside, 
plaintiff  might  have  proceeded  with  his  fi*  fa,^  which  gave  him  a  lien,  and  his  neglect  to 
do  so  released  the  surety.     lb. 

13.  A  bond  signed  by  the  sureties,  and  not  the  principal,  is  incomplete  and  may  be 
repudiated  by  either  party.  They  could  not,  on  paying  it,  be  subrogated  to  the  cred- 
itor's rights  and  so  are  not  bound.  Curtis  v.  Moss,  2  R.  367.  Obligations,  III.  (b), 
2),  Nos.  1,  24. 

14.  A  bond  payable  to  the  creditor,  instead  of  the  sheriff,  is  still  valid.  Dunbar^, 
Owem,  10  R.  140. 

15.  Where  after  act  25  February,  1837,  No.  32,  making  the  limits  coextensive  with 
the  parish  of  the  debtor's  residence,  a  new  parish  is  form^  of  one  contiguous  and  that 
part  of  the  old  in  which  he  resided,  he  may  go  to  any  part  of  the  new  without  forfeiting 
his  bond.     Guion  v.  Fordy  12  R.  123. 

EXECUTORS. 

See  Donations,  VI.  (b) ;  (e) ;  (f ).  Succession,  V.  (b),  No.  27 ;  VII.  (b) ;  VIIL 
IX.  (b).  Evidence,  Xll.  (j),  4)  ;  XVIII.  (a),  Nos.  2, 17;  XXU.  (b).  Bills  akd 
Notes,  II.  Nos.  5,  9,  20;  VI.  (a),  4),  No.  3;  VII.  (a),  Nos.  13,  19,  etai;  (c),2),No. 
39.  Costs,  III.  (d).  Courts,  II.  (d),  3)  ;  4)  ;  5).  Judgment,  XV.  (c),  3).  Plead- 
ing, I.  (c),  6).     Prescription,  IV.  (d),  2)  ;  V.  (d). 

EXECUTORY  PROCESS. 

I.  In  General. 

n.  Op  the  Right  to  Executory  Process. 

(a)  In  General  2)  Derivative  Titles ;  and  Plahiiiffs  adu? 
/i.\     c»  ^   •            ^^L     hvaI    a      1   ai     '      at  03  AgentB  or  In  Autre  IhoiU 

(b)  Sufficiency  of  the  TitU  to  AtUhanze  the  3)  B^istry  of  Title;  its  Sufficient  as  fl?o»rf 

Process.  Third  Possessors  ;  aand  12^  (0  Proad 

\)  In  General.  <^«"*'  ^'^«»- 

III.  Op  the  Decree  and  Appeal  Thereprom;  Proceedings  Prerequisite 

Thereto  and  in  Execution  Thereof. 

(a)  In  GeneraL  (b)  Affidavit^  Demand^  and  Notice. 

IV.  Of  the  Election  and  Change  op  Proceedings  ;  the  Oppositioh  asd 

Answer.  * 

V.  Op  Executory  Process  upon  Judgments  of  Another  Tmbcnal. 

I.  In  General. 

1.  In  proceedings  vid  executivA  the  creditor  mast  bring  himself  within  the  letter  of  the 
law.  A  proceeding,  by  which  a  party's  property  is  summarily  seized  and  sold  without 
citation,  is  one  of  great  severity ;  it  cannot  be  extended  beyond  the  cases  expressly  pro- 
vided, and  the  formalities  prescribed  must  be  strictly  complied  with.  3  R.  94 ;  6  R.  19^  i 
2  A.  212,  222,  270,  488,  552. 

II.  Of  the  Right  to  Executory  Process. 

(a)  In  General. 

1.  Though  but  one  instalment  of  the  debt  be  due,  an  order  of  seizure  may  be  obtained 
for  the  whole  amount,  and  the  sale  may  be  on  terms  of  credit  corresponding  with  the 
remaining  instalments.     C.  P.  686 ;  Execution,  V.  (d),  2). 

2.  Where  the  mortgagee,  as  the  consideration  of  a  certain  sum  £br  which  judgment  is 
absolutely  confessed  in  an  authentic  act,  silent  as  to  the  consideration,  agrees  to  render 
certain  services  and  pay  a  certain  judgment,  both  of  which  he  fails  to  do,  his  payment  of 
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a  small  sum  whose  precise  amount  is  not  shown,  but  sworn  not  to  exceed  ten  dollars,  will 
not  authorize  the  process.     Falcon  v.  Bouchervtlle,  1  R.  837. 

3.  An  order  of  seizure  cannot  be  obtained  from  a  state  or  federal  court  against  mortr 
gaged  property  of  a  succession  represented  by  an  executor,  etc,  and  in  the  course  of 
administration.     Lowry  v.  Erwin^  6  R.  192. 

4.  Bat  this  rule  does  not  apply  to  a  bank,  whose  charter  authorizes  it  to  seize  the 
property  at  any  time  notwithstanding  any  change  of  possession  by  succession,  etc.,  as  if 
in  the  mortgagor's  possession.  In  such  case,  the  bank  may  obtain  an  order  of  seizure 
irom  an  ordinary  court  on  notifying  the  mortgagor's  executor.  Oitizeru^  Bank  v.  Buts- 
lofi,  7  B.  506.    Corporations,  X.  (g) ;  (n)  ;  (t)  ;  (aa). 

5.  A  creditor  may  obtain  an  order  of  seizure,  though  the  mortgagor  be  dead  and  his 
succession  accepted  with  benefit  of  inventory  or  insolvent  The  hypothecary  is  a  real 
action,  following  the  property  into  whosever  hands  it  may  be  found,  and  may  be  insti- 
tuted before  a  court  of  ordinary  jurisdiction.  C.  P.  61-67,  784,  744,  983  ;  C.  C.  1370- 
82-87-95-96 ;  1  A.  204;  2  A.  513  ;  6  A.  446 ;  12  A.  551,  591.  Courts,  IV.  (a), 
Nw.  13, 17,  21,  22. 

6.  Where  several  notes,  payable  at  successive  periods  and  secured  by  the  same  mort- 
gage, have  all  matured,  the  holder  of  the  last  may  obtain  an  order  of  seizure  without 
proving  the  others  have  been  paid.  If  unpaid,  the  fact  should  be  shown,  when  the  hold- 
ers may  claim  to  participate  in  the  proceeds.  Armor  v.  Bownes,  2  A.  242.  Mort- 
6AGB,  VI.  (c),  3),  No.  1. 

(b)  Sufficiency  of  the  Title  to  Authorize  the  Process. 

1)  In  GmeraL* 

1.  Executory  process  cannot  issue  on  any  other  than  an  authentic  act.  The  judge, 
in  granting  the  order,  can  take  no  cognizance  of  any  other  than  authentic  evidence.  7 
M.  239;  1  A.  323;  4  A.  152;  5  A.  124;  8  A.  117. 

2.  An  order  of  seizure  can  issue  on  an  authentic  act  in  the  French  language.  Tilgh- 
man  y.  DiaSy  12  M.  691. 

3.  A  notarial  mortgage  and  admission  of  the  debt  amount  to  a  confession  of  judgment, 
and  no  reasons  need  be  given  in  the  order.  Nathan  v.  Lee,  2  N.  S.  32 ;  Nichols  v. 
Grice,  6  A  446.     Infra,  III.  (a),  No.  5. 

4.  A  landlord  may  have  an  order  of  seizure  in  limine  Utisj  on  a  lease  by  authentic  act. 
I^emtt  V.  Smith,  2  N.  S.  450. 

5.  The  authentic  evidence  must  be  complete  so  far  as  relates  to  the  debt.  Thus ; 
where  a  mortgage  by  authentic  act  is  executed  under  power  of  attorney,  or  a  note  secured 
bj  sucii  mortgage  assigned,  the  power  and  assignment  musi  be  proved  by  authentic  acts. 
3N.S.315;  7N.  S.  515  ;  12  R.  238;  2  A.  491. 

6.  An  authentic  act,  containing  a  mortgage,  amounts  to  a  confession  of  judgment  Old- 
ham V.  Polk,  6  N.  S.  466. 

7.  But  where  the  act  contains  a  clause  authorizing  any  attorney  to  confess  judgment, 
it  does  not  of  itself  amount  to  a  confession  of  judgment.     lb. 

8.  Where  indorsed  notes  are  taken  at  probate  sale,  paraphed  ^ ne  varietur"  the  exec- 
utor may  take  out  an  order  of  seizure  against  the  maker  and  property  on  producing  the 
proces^erbcUy  without  proof  of  the  indorsements.  The  indorsers  are  considered  as  sure- 
ties.   Gorton  v.  Gorton,  12  L.  476. 

9.  The  proc^s^erbal  of  a  sale  by  a  parish  judge,  retaining  a  mortgage  and  duly  re- 
corded, is  full  evidence  of  the  mortgage  except  for  executory  process.  For  this  pur- 
pose the  proces-verbal  must  be  signed  by  the  judge  before  two  witnesses,  and  the  note, 
identified  with  the  mortgage  by  his  paraph,  be  signed  by  the  party.  C.  P.  733 ;  3. ; 
6  R.  26 ;  3  A.  150 ;  7  M.  239. 

10.  A  presentment  of  the  mortgage  note  and  a  demand  of  payment  at  the  place  des- 
ignated must  be  alleged  and  proved,  to  authorize  executory  process.  Moss  v.  Byrnes, 
12  L.  615.     Bills  and  Notes,  VI.  (a),  2),  Nos.  2,  12,  19. 

11.  The  assumption  of  a  debt,  if  its  amount  be  doubtful,  can  be  enforced  only  by  oi'di- 
luuy  suit  and  not  executory  process.     Dupuy  v.  BashieU,  15  L.  124. 

12.  A  vendor  may  have  the  process  against  his  vendees,  all  of  whom  are  parties  to  the 
Act  proving  that  they  gave  notes  for  the  price,  and  were  sureties  for  each  other  by  in- 
dorsement, though  the  indorsement  be  not  mentioned.     Barker  v.  Banks,  15  L.  454. 

13.  A  mortgage,  executed  before  a  justice  of  the  peace,  will  not  authorize  the  process  ; 
he  has  no  authority  to  pass  such  acts.     Harrod  v.  Voorhies,  16  L.  254. 
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14.  A  mortgagee  with  a  title  importing  a  oonfession  of  judgment  maj  immediately 
seize  the  property,  if  in  the  debtor's  hands,  without  proof  of  failure  of  payment  McDon- 
ough  T.  Fosi,  1  R.  295. 

15.  Art  3361  C.  C,  so  far  as  it  requires  such  proof,  is  repealed  by  art  63  G.  P., 
which  dispenses  with  the  necessity  of  putting  the  mortgagor  in  mardy  if  such  neoessitj 
ever  existed.     lb, 

16.  No  other  testimony  is  required  to  support  an  order  of  seizure,  than  the  authentic 
act  containing  the  confession  of  judgment.     lb, 

17.  Process  cannot  issue  on  an  act  signed  by  an  attorney  in  fact,  where  no  power,  nor 
any  authentic  evidence  of  the  ratification  of  the  act  was  produced  at  the  time  of  applying 
for  the  order.  Matters  in  pays  amounting  to  a  ratification,  proved  on  the  trial  of  the 
injunction  of  the  order,  will  not  suffice.     Tildon  v.  DeeSy  1  R.  407. 

18.  An  act  stipulated  that  the  mortgagor  on  part  payment  should  be  entitled  to  renew 
the  note  for  the  balance,  but  did  not  extend  the  mortgage  to  the  new  note.  There  having 
been  a  part-payment  and  renewal,  the  mortgagee  surrendered  the  original  note  and,  pre- 
senting the  second  to  the  notary,  obtained  from  him  a  certificate  that  the  original  had  been 
presented  to  him,  that  the  mortgagee  had  declared  he  had  received  the  first  payment  and 
taken  the  second  note  in  renewal,  which  the  notary  paraphed  to  identify  it  with  the  tnms- 
action  ;  heid\  this  does  not  authorize  executory  process.     Levistone  v.  Bona,  4  Et  459. 

19.  It  must  appear  from  the  act  itself,  that  Uie  debtor  has  acknowledged  therein  the 
debt  for  which  the  privilege  or  mortgage  was  given.     Courtney  v.  AndrewSy  10  R.  180. 

20.  Parol  evidence  is  inadmissible  to  add  to  the  stipulations  in  the  mortgage,  or  to 
supply  any  omitted.  The  evidence  must  appear  on  the  face  of  the  act  itself,  not  aliunde, 
lb. 

21.  Where  nothing  in  the  petition  of  injunction,  the  evidence,  or  the  act  securing  the 
balance  of  a  note,  shows  it  to  be  negotiable,  its  negotiability  cannot  be  presumed,  and  it 
will  be  regarded  as  a  mere  promise  to  pay  a  certain  sum ;  and  the  act,  which  states  the 
exact  balance  and  promises  to  pay  it  on  a  certain  day,  is  as  complete  evidence  of  the 
obligation  as  the  note  itself;  and  in  the  absence  of  any  allegation  or  proof  that  it  had 
been  assigned  to  a  third  person,  and  notice  thereof  seasonably  given,  it  need  not  be  pro- 
duced.    Patterson  v.  HaUy  1  A.  108. 

22.  The  identity  of  the  notes  with  those  secured  by  the  mortgage  must  appear  on  the 
record  ;  though  the  notary's  certificate  and  paraph  be  not  indispensable  for  this  parpoiie. 
Chambliss  v.  Atehisony  2  A.  488.    Mortgage,  III.  (b),  Nos.  4,  9. 

23.  Neither  the  signature  of  the  administrator,  nor  any  agent  for  him,  is  neoessaiy  to 
complete  a  probate  sale  in  which  a  mortgage  is  retained,  nor  to  authenticate  the  proch- 
verbal  so  as  to  authorize  an  order  of  seizure.     Brooks  v.  Walker y  3  A.  150. 

24.  Where  a  mortgage  recognizes  the  capacity  of  the  agent  by  whom  the  sale  was 
made  and  the  mortgage  retained,  and  recites  the  mandate,  its  production  is  unnecessary. 
Snow  V.  Trotter,  3  A.  268. 

25.  The  proceS'Verbal  of  a  probate  sale  retaining  a  mortgage,  though  not  in  the  fonn 
of  a  notarial  act,  being  a  matter  of  judicial  record,  is  sufficiently  authentic  evidence.  Nor 
need  it  be  signed  by  the  judge  as  judge  of  probates;  his  signature  as  parish  judge  is 
sufficient.     Sanders  v.  Dosson,  3  A.  587.     Succession,  VIU.  (e),  7),  b. 

26.  Process  cannot  issue  on  a  mortgage  containing  mutual  covenants  never  accepted 
by  the  mortgagee,  there  being  no  authentic  evidence  that  he  ever  bound  himself  to  the 
implied  covenants  in  the  act.  Institution  of  proceedings  under  the  mortgage  is  not  a 
sufficient  acceptance.  C.  C.  1794>96,  1803;  French  v.  Mechanics'  Rxnk,  4  A.  152; 
Tales  V.  Phipps,  5  A.  124. 

27.  Where  a  note  or  bond  is  payable  at  a  particular  place,  the  holder  may  have  pro- 
cess without  allegation  or  proof  of  a  previous  demand  or  presentment  at  sudk  place.  5 
A.  187  ;  12  A.  551,  671 ;  13  A.  98. 

28.  Process  may  issue  on  an  act  of  sale  though  not  signed  by  a  third  person  who,  no 
party  thereto,  was  to  have  entered  into  a  stipulation  in  &vor  of  the  vendor  unconnected 
with  the  original  contract,  where  the  other  parties,  by  executing,  have  ratified  the  con* 
tract    Fortier  v.  Zimpky  6  A.  54.    Obligations,  IU.  (b),  2),  No.  14 ;  IV.  No.  11. 

29.  Where  the  mortgagor  dies  before  maturity  of  her  notes,  and  it  is  agreed  that  in 
such  case  process  may  issue  at  once,  letters  of  executorship  will  be  sufficiently  authentic 
evidence  of  her  death ;  nor  can  one  opposing  the  process  as  her  heir  consistently  object 
that  there  is  no  evidence  of  her  death.     Nichols  v.  Gricey  6  A.  446. 

30.  Where  an  obligation  is  prima  facie  prescribed,  there  must  be  authentic  evidence 
of  interruption  of  the  prescription  before  one  can  proceed  via  execudvd.    The  indorse- 
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ments  of  pajment  by  tbe  cashier  of  the  bank,  the  holder  of  the  obligation,  so  far  from 
havJDg  that  character,  would  not  prove  the  fact  in  an  ordinarj'  suit.  Union  Bank  v. 
Dommy  7  A.  548  ;  Fowler  v.  BeaUy,  10  A.  275.  Prescription,  IV.  (d),  1),  Nos.  6, 
15. 

31.  Li  the  absence  of  positive  proof  to  the  contrary,  it  will  be  presumed  that  the  dis- 
trict judge  issued  the  order  on  proper  evidence.  Bhea  v.  Taylor^  8  A.  23.  Evidence, 
III.  (d),  Nos,  2,  17. 

32.  Where  a  vendor  binds  himself  to  raise  certain  mortgages  within  a  reasonable  time, 
an  order  cannot  issue  many  months  after,  unless  a  compliance  with  the  obligation  be 
shown  by  authentic  act.     Bacon  v.  Ataskely  8  A.  507. 

33.  When  the  act,  in  which  a  married  woman  confesses  judgment,  bears  intrinsic 
evidence  that  she  has  exceeded  her  poWers,  no  order  should  issue  ;  otherwise,  it  should 
issue  and  she  be  left  to  her  remedy,  like  other  defendants,  by  injunction  on  affidavit. 
C.  C.  124, 1779,  2367,  2411 ;  C.  P.  738-9  ;     Zuntz  v.  Comen,  10  A.  433. 

34.  Thus ;  where  a  wife  does  not  pretend  to  bind  herself  for,  nor  conjointly  with,  her 
husband,  but  duly  authorized  by  him  confesses  judgment  for  a  debt  apparently  her 
own,  an  order  may  issue,  nor  can  it  be  arrested  simply  because  she  is  a  married  woman, 
ii. 

35.  Process  may  issue  on  a  mortgage  though  it  stipulate  that,  in  case  of  an  overflow 
of  the  river,  payment  is  to  be  extended  one  year.  Such  stipulation  is  not  a  suspensive 
condition.  C.  C.  2015-16-38.  Its  object  is  to  protect  the  obligor  against  a  contingency, 
OQ  proof  of  which  he  may  daim  relief,  as  if  time  had  been  granted  though  not  men- 
tioned in  the  contract     C.  P.  739,  et  seq. ;  Marsh  v.  Foster^  11  A.  181. 

36.  When  an  act  of  sale  stipulates  that  the  note,  given  for  the  price,  shall  be  depos- 
ited with  the  parish  recorder  until  a  clear  mortgage  certificate  be  furnished,  possession 
of  the  note  is  prima  facie  evidence  of  a  compliance  with  the  stipulation,  and  will  au- 
thorize process.  If  plaintiff's  possession  be  improper,  the  remedy  is  by  injunction  and 
not  appeal     Weems  v.  Ventressy  14  A.  267. 

See  Evidence,  XXIV.  (b).  New  Orleans,  II.  (e),  5),  c,  Nos.  8, 18.  Sucges- 
fliON,  VIU.  (e),  2),  A,  No.  12.    Roads  and  Levees,  III.  (c). 

2)  Derivative  Tides;  and  Plaintiffs  acting  as  Agents  or  In  Autre  Droit 

1.  An  indorsee  of  a  mortgage  note,  whose  indorsement  is  not  verified  by  authentic 
act,  is  not  entitled  to  an  order  on  afiidavit  that  the  debt  is  unpaid  and  the  indorsement 
genuine.     Wr(^  v.  Henry,  10  M.  223. 

2.  A  surety  who,  paying  his  principal's  debt,  is  subrogated  to  the  creditor's  rights  in 
the  judgment  on  the  bond,  cannot  obtain  an  order  where  the  payment  is  not  established 
bj  authentic  evidence.     GiUt/  v.  Lee,  1  N.  S.  237. 

3.  An  assignment  soiu  seing  prive  of  an  appeal  bond  to  the  surety,  who  pays  the 
judgment,  does  not  entitle  him  to  process.     Gray  v.  Baldwin,  4  N.  S.  196. 

4.  The  mere  indorsee  of  a  mortgage  note,  not  subrogated  to  the  mortgage  by  authen- 
tic act,  cannot  have  an  order.    Planters^  Bank  v.  Proctor,  6  N.  S.  531. 

5.  Proof  by  authentic  act  of  the  debtor's  obligation  to  the  party,  of  whom  the  applicant 
for  the  writ  proves  himself  by  legal  evidence  the  assignee,  is  sutficient.  Orane  v.  Bail- 
Uo,  1  N.  S.  274. 

6.  Act  1828,  No.  83,  repeals  the  former  laws,  requiring  an  assignee  to  prove  the  con- 
sideration of  his  assignment  to  obtain  an  order.     Rowlett  v.  Shepherd,  7  N.  S.  514. 

7.  The  procuration  for  obtaining  the  writ  need  not  be  by  authentic  act ;  if  the  petition 
be  signed  by  an  attorney  at  law,  his  power  is  presumed.     3. 

8.  The  holder  of  a  mortgage  note,  payable  to  bearer,  cannot  have  process  without 
authentic  evidence  of  the  transfer  of  the  note  and  mortgage.  Lee  v.  Deamwnd,  4  L. 
321. 

9.  The  act  of  subrogation  must  be  by  authentic  evidence ;  so,  the  payment  by  the 
original  promisor  of  notes,  which  a  third  person  had  assumed  to  pay,  must  be  shown  by 
notarial  act     Baldwin  v.  Thompson,  6  L.  480. 

10.  The  payee  of  a  note  identified  with  the  mortgage,  though  indorsed  by  him  and 
another  after  him  in  blank,  may  have  an  oi'der.  Barharin  v.  Daniels,  7  L.  481 ;  Mour- 
ain  V.  Bevally  12  L.  93.  Bills  and  Notes,  IV.  (d),  3),  Nos.  3,  9 ;  XII.  (e),  2),  Nos. 
2, 10. 

11.  Where  the  transfer  of  a  mortgage  by  private  act  is  afterwards  acknowledged  by 
authentic  ad,  the  latter  with  the  mortgage  entitles  the  transferee  to  an  order.  MaiUcm 
y.  Perron,  S  L.  141. 
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12.  The  indorser  of  a  mortgage  note,  bound  as  surety,  on  producing  authentic  evidence 
of  his  payment  thereof  even  afler  protest,  may  obtain  an  order.  7\dane  v.  Wilcox,  11 
L.52. 

13.  The  transferee  by  authentic  act  of  a  mortgage  and  notes,  indorsed  in  blank  by  the 
payee  and  marked  ne  varietur,  may  obtain  an  order.     Denton  v.  Duplessis^  12  L.  83. 

14.  Where  a  sale  identifies  the  purchase  notes  with  the  mortgage  describing  them  as 
to  the  order  of  A,  but  does  not  state  they  were  indorsed  by  him,  the  transferee  cannot 
have  process.  The  indorsement  is  a  matter  in  pays,  of  which  the  act  contains  no  proof. 
Dakin  v.  Ganahl,  13  L.  51f5. 

15.  A  pledgee  of  mortgage  notes,  subrogated  by  the  pledge  to  all  the  pledger's  rights, 
may  have  an  order  in  the  same  manner  as  the  latter.  Armstrongs  v.  Baldwin,  13  L 
666. 

16.  The  holder  of  a  mortgage  note,  payable  to  order  and  indorsed  in  blank,  may  sae 
via  ordinarid,  but  not  executivd,  without  authentic  evidence  of  the  transfer  of  the  note 
and  mortgage.     Fitzunlliams  v.  Wilcox,  2  R.  303 ;  Fowler  v.  Beaity,  10  A.  275. 

17.  Prima  facie  evidence  of  the  capacity  of  persons  suing  in  mitre  droit  is  sufficient 
to  obtain  an  order.  So  duly  certified  copies  of  the  bond  and  oath  of  a  curator  are  suffi- 
cient, though  the  letters  of  curatorship  would  be,  perhaps,  better,  evidence.  Dosson  t. 
Sanders,  12  R.  238. 

1 8.  The  indorser  of  a  mortgage  note  in  possession  is  primd  facie  the  lawful  owner, 
though  there  be  subsequent  indorsements  on  it  in  full ;  and  he  may  obtain  an  order  with- 
out showing  how  he  reacquired  possession.     Squier  v.  Stockton,  5  A.  1 20. 

19.  The  payee's  indorsement  in  blank,  without  authentic  evidence  of  the  transfer,  does 
not  entitle  the  holder  of  a  mortgage  note  to  an  order,  though  the  mortgage  show  that  it 
was  given  to  secure  the  payee  or  any  other  holder.  The  clause  gives  the  holder  the 
mortgage,  but  not  the  note.      Commercial  Bank  v.  Poland,  6  A.  477- 

20.  The  possession  and  authentic  transfer  of  a  mortgage  note  authorise  an  order, 
though  the  transferee  be  no  party  to  the  transfer  and  his  acceptance  thereof  be  not 
shown.     Wartel  v.  Barbein,  8  A.  506.     Obligations,  III.  (b),  2),  No.  9. 

21.  A  note  payable  to  the  order  of  the  maker  and  mortgagor  and  indorsed  by  him  and 
others,  and  the  mortgage  with  which  it  is  identified,  will  not  entitle  the  holder  to  an  order 
of  seizure  without  authentic  evidence  of  the  assignment  of  the  note  or  mortgage.  The 
judge  can  take  no  cognizance  of  matters  en  pais.     Tufts  v.  Beard,  9  A.  310. 

22.  An  order  of  seizure  on  mortgage  notes  belonging  to  a  succession  cannot  be  granted 
a  party,  representing  himself  as  one  of  the  heirs  and  agent  of  the  other,  without  authentic 
evidence  in  the  record  of  the  alleged  agency.     Fowler  v.  Beatty,  10  A.  275. 

23.  In  such  case,  an  allegation  of  the  agency  in  the  petition,  on  which  the  judgment 
putting  the  heirs  in  possession  is  based,  will  not  suffice,  when  nothing  shows  that  the 
principal  intended  to  confer  any  other  authority  than  that  necessary  for  those  proceedings. 
Jh. 

24.  Where  an  authentic  act  shows  that  a  note  which  it  identifies  has  been  indorsed  in 
blank  by  the  maker,  to  whose  order  it  is  drawn,  and  that  it  is  secured  by  a  mortgage  by 
him  in  favor  of  a  particular  person  or  any  holder,  an  exhibition  thereof  with  the  mort- 
gage will  authorize  the  process.  Mathe  v.  Mc  Crystal,  11  A.  4;  Race  v.  Bruen,  lb,  35. 
Bills  and  Notks,  IV.  (d),  3),  Nos.  14,  34. 

25.  Nor  will  it  matter,  in  such  case,  that  the  mortgagee  subsequently  indorses  the  note 
in  blank.  The  indorsement  may  be  stricken  out,  and  possession  of  the  note  identifies 
plaintiff  as  its  holder  and  owner.     Bace  v.  Bruen,  11  A.  35. 

26.  The  administrator  of  a  succession  cannot  obtain  an  order  without  authentic  evi- 
dence of  his  appointment,  which  it  will  be  too  late  to  supply  on  appeal  from  the  order. 
Landry  v.  Landry,  12  A.  167. 

27.  When  it  appears  from  the  authentic  documents  annexed  to  the  petition,  that  a 
special  indorsee  was  merely  the  agent  of  plaintiff,  to  whom  the  mortgage  was  originallj 
granted,  the  latter,  though  he  show  no  retransfer  of  the  note  from  such  indorsee,  will  be 
entitled  to  the  process.      Wood  v.  Tyson,  13  A.  104. 

28.  Thus ;  defendant,  to  secure  notes  to  the  order  of,  and  indorsed  by,  himself,  gave 
plaintiff  a  mortgage  through  the  latter's  agent,  a  member  of  a  commercial  firm,  as  appeared 
from  the  mortgage  annexed  to  the  petition.  Over  defendant's  indorsement  was  an  order 
to  pay  the  firm  or  their  order.     Held,  that  plaintiff  was  entitled  to  the  process.    Jh. 

29.  Where  process  is  begun  in  plaintiff's  name  by  an  attorney  at  law  [retained,  it 
would  seem,  by  an  attorney  in  fact'],  the  authority  of  the  former  is  presumed,  and  that  of 
the  latter  need  not  be  shown.     Simpson  y.  Lombas,  14  A.  103. 
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30.  Where  a  mortgage  secures  any  holder  of  a  note  payable  to  the  mortgagor's  order 
and  by  bim  indorsed  [in  blank'],  no  authentic  evidence  of  transfer  further  than  the  mort- 
gage itself  is  necessary  to  entitle  the  holder  to  process.  And  if  he  describe  himself  as 
curator  of  the  deceased  holder,  this  is  a  mere  descrtptio  persona,  which  may  be  regarded 
as  surplusage.    -JRice  v.  Davis,  14  A.  435.     Bills  and  Notes,  IV.  (d),  3),  No.  17. 

3)  BeffUtry  of  TUle ;  its  Svffidency  as  against  lliird  Possessors;  and  Right  to  Proceed  against  Them. 

1.  A  mortgagee  cannot  have  process  against  a  third  possessor  until  after  judgment 
against  the  mortgagor.     7  M.  410,  411 ;  8  M.  640.     Mortgage,  VI.  (c),  4). 

2.  The  right  under  the  Spanish  law  to  proceed  against  a  third  possessor,  when  the 
mortgage  contained  the  pact  de  non  aUenando,  is  not  affected  by  the  civil  code.  Nathan 
V.  Zee,  2  N.  S.  82. 

3.  A  general  mortgagee  must  proceed  against  a  third  possessor  vid  ardinarid  and  not 
by  the  shorthand  mode  of  executory  process.    Laytan  v.  Menard,  2  N.  S.  505. 

4.  Where  the  debtor  makes  a  surrender  and  is  apparently  insolvent,  a  mortgagee  may 
have  process  against  the  third  possessor.     Rowel  v.  BuMer,  3  N.  S.  352. 

5.  So,  where  the  third  possessor's  title  is  evidently  null.     Ih, 

6.  The  copy  of  a  copy  of  a  mortgage  does  not  authorize  process  against  a  third  pos- 
sessor under  O.  C.  art.  43,  p.  460,  though  it  be  the  copy  of  a  copy  in  a  suit  by  the 
mortgagee  against  the  mortgagor,  in  which  he  has  intervened  to  prevent  the  sequestra- 
tion of  the  property.     DeUdande  v.  Hiriart,  6  N.  S.  404. 

7.  Process  against  a  third  possessor,  on  a  judgment  or  act  of  mortgage,  will  be  set 
aside  where  it  is  neither  alleged  nor  shown  that  the  mortgage  has  been  recorded.  7  N. 
S.  578 ;  12  L.  102 ;  2  R.  47  ;  8  A.  117.     Registry,  II.  (a),  3). 

8.  The  third  possessor  may  plead  that  process  is  not  authorized  by  the  act,  under  which 
plaintiff  claims.     McDonough  v.  Zacharie,  3  L.  316.     Appeal,  I.  (e),  1),  No.  10. 

9.  A  mortgagee  cannot  obtain  an  order  against  the  third  possessor  from  a  court  having 
jurisdiction  of  the  latter's  domicU,  but  not  of  the  property.  Gravier  v.  Baron^  4  L.  241. 
Courts,  II.  (g),  2),  No.  8. 

10.  The  act  need  not  be  recorded  to  proceed  against  an  owner  personally  bound  for 
the  debL    Duncan  v.  Elam,  1  R.  135. 

11.  Even  admitting  that  process  can  issue  on  a  judicial  mortgage  against  a  third  pos- 
sessor, yet,  where  it  issues  in  favor  of  the  wife  against  her  husband  for  her  dowry,  it 
cannot  be  sustained  against  a  third  possessor,  whose  title  was  acquired  before  registry  of 
her  judgment  without  which  she  could  not  retake  her  dowiy.  Lebeau  v.  Jewell,  9  A. 
168. 

12.  A  judicial  mortgage,  it  seems,  cannot  be  enforced  against  a  third  possessor  by 
executory  process.     lb, ;  Desobry  v.  Carmena,  9  A.  180. 

III.   Of  the  Decree  and  Appeal  Therefrom;  Prooeedings  Prerequisite 

Thereto  and  in  Execution  Thereof. 

(a)  In  General, 

1.  The  setting  aside  of  an  order  of  seizure  does  not  affect  the  petition,  and  cannot  be 
considered  as  dismissing  defendant.  Where  the  writ  has  expired  or  the  sale  under  it 
been  set  aside,  an  aUas  writ  may  issue  without  a  new  order.  7  N.  S.  647 ;  6  A.  54, 
407 ;  15  L.  132 ;  16  L.  254.     Pleading,  IX.  (a),  No.  6 ;  (b).  No.  5. 

2.  The  same  delays  and  formalities  must  be  observed  in  executing  writs  of  seizure  as 
those  of^./a.     6  L.  630 ;  8  L.  581 ;  14  L.  84 ;  16  L.  171. 

3.  A  citation  erroneously  issued  by  the  clerk  cannot  affect  the  rights  of  plaintiff,  who 
has  not  prayed  for  it.     Moss  v.  Collins,  14  L.  133. 

4.  A  copy  of  the  petition  need  not  be  served  on  defendant.  C.  P.  734,  735 ;  15  L. 
431 ;  9  R.  8 ;  2  A.  145 ;  3  A.  268. 

5.  The  decree  is  so  far  a  judgment  that  an  appeal  will  lie  from  it ;  but  it  is  not  a 
judgment  in  the  true  legal  sense  of  the  term,  and  possesses  none  of  its  features.  It 
issues  without  citation ;  decides  no  issue ;  adjudicates  to  the  party  obtaining  it  no  right 
in  addition  to  those  secured  in  his  notarial  act ;  and  need  assign  no  reasons.  1 6  L.  254 ; 
2  A  491 ;  3  A.  253,  693,  698;  13  A.  256;  12  M.  695.  Supra,  II.  (b),  1),  No.  3. 
Prescription,  IV.  (c),  2),  No.  1.  Appeal,  I.  (b),  1),  No.  10.  Judgment,  II. 
No.  18. 

6.  On  an  appeal  from  an  order  the  only  question  is,  whether  there  were  sufficient  evi- 
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dence  to  authorize  the  fiaU  The  order  cannot  be  set  aside  ibr  subsequent  irregularities 
in  its  execution,  as  not  notifying  the  proper  parties,  etc.  Redress  must  be  sought  by 
other  proceedings.     Dodd  v.  Oam,  6  R.  58. 

7.  The  proceedings  being  ex  parte,  the  creditor  must,  at  his  peril,  look  to  the  accuracy 
of  his  demand  and  the  decree.  When  for  more  than  is  due,  however  small  the  error, 
it  must  be  reversed  and  plaintiff  condemned  to  pay  the  costs  of  appeal.  So,  a  decree 
making  an  error  of  three  dollars  and  a  half  in  computing  interest  will  be  amended  at 
appellee's  cost.  Cumming  v.  Arckinard,  1  A.  279.  Injukctiok,  VIU.  (a).  No.  14. 
Appeal,  IX.  (e),  Nos.  12,  etoL 

8.  There  is  no  difference  between  a  decree  of  seizure  and  an  ordinary  decree,  as  to 
the  necessity  for  issuing  a  writ  of  execution,  which  must  be  under  seal.  Bcmin  v.  Jht- 
rand,  2  A.  776.     Execution,  L  No.  7. 

9.  Before  the  code  of  practice,  it  was  not  necessary  to  take  out  execution  under  an 
order  of  seizure ;  the  sheriff  served  the  order  itself  on  the  party  in  posseasioD.  0.  C 
p.  460,  art.  43 ;  Braughton  v.  King,  2  A.  569. 

10.  The  property  to  be  seized  must  be  designated  by  some  definitive  descriptioD; 
otherwise  there  can  be  no  seizure.     Edwards  v.  Caulk,  5  A.  128. 

11.  Where,  after  an  order  against  property  out  of  the  parish  of  Orleans  by  the  first 
judicial  district  court  had  been  set  aside,  the  jurisdiction  of  the  court  was  merged  in  that 
of  the  fifth  district  court  of  New  Orleans,  whose  jurisdiction  was  limited  to  the  parish  of 
Orleans,  an  €d%as  writ  was  still  allowed  from  the  latter  court  Fortier  v.  Ztrnph,  6  A 
53. 

12.  When  an  order  includes  ten  dollars,  costs  of  protest,  and  there  is  no  evidence  of 
their  amount  or  the  protest,  the  decree  will  be  amended  at  appellee's  cost.  jVieAolir 
v.  Grice,  6  A.  446. 

13.  Preston,  J.,  dissenting.  Appeals  fix>m  orders  of  seizure  should  be  subject  to  the 
same  rules  as  appeals  from  other  final  orders  or  judgments,  the  law  making  no  distinc- 
tion between  them.  But  it  is  well  settled  that,  when  no  efibrt  has  been  made  to  obtain 
redress  in  the  lower  court^  none  will  be  granted  in  the  upper ;  and  that  judgments  will 
not  be  reversed  for  trifling  errors.  The  error  in  this  case  is  trifling,  and  no  efibrt  was 
made  to  correct  it  in  the  lower  court  where  redress  oould  have  been  at  once  obtained. 
The  judgment  should  be  aflHrmed  with  costs.  lb>  [  This  opinion  is  cited  with  approved 
in  the  case  of  Weems  v.  Ventres?,  14  A.  267 ;  hut  the  defect  in  the  evidence  of  the  fees  of. 
protest  having  been  supplied  by  an  amended  transcript  in  that  case,  no  express  opinUm 
on  the  point  was  necessary.     See,  however,  the  dissenting  opinion  of  Merrick,  C.  J.] 

14.  Executory  process  issues  against  —  not  a  mere  right  — but  property.  The  sheriff 
must  take  actual  possession  of  the  property,  so  as,  on  adjudication,  to  deliver  it  to  the 
purchaser  unless  prevented  by  opposition  or  injunction.     Leoerich  v.  Toby,  6  A.  462. 

15.  An  order  is  properly  executed  against  the  original  mortgagor,  and  no  resort  is 
necessary  to  the  hypothecary  action  against  third  persons  who,  claiming  under  a  tax 
sale  not  completed  by  the  requisite  publications,  have  scarcely  a  civil,  and  do  actual, 
possession.     Oopeley  v.  Biasson,  7  A.  598. 

16.  Irregularities  in  prosecuting  the  order  are  no  defence  to  a  suit  to  annul  a  sale 
under  them  to  a  bidder  who,  by  his  unauthorized  action,  has  prevented  competition  at 
such  sale.     Wood  v.  Bennen,  9  A.  264. 

17.  Wliere  the  purchaser  under  an  order  is  not  a  party  to  an  appeal  from  it  by  a 
third  person  claiming  to  be  owner,  matters  subsequent  to  the  order  which  is  set  aside 
cannot  be  inquired  into.  Appellant  must  seek  relief  for  irregularities  after  judgment  by 
a  direct  action.     TufU  v.  Beard,  9  A.  310. 

18.  Neither  the  third  possessor,  who  being  an  absentee  has  been  represented  by  a 
curator  ad  hoc,  nor  his  assignee,  can  complain  of  a  sale  under  executory  process  to  en- 
force a  mortgage  with  the  pact  de  non  alienmido,  because  against  himself  and  not  the 
mortgagor ;  for  the  third  possessor  represents  the  property  to  be  sold,  and  by  whose  sale 
he  is  the  party  to  be  injured.  Laforest  v.  Barrow,  12  A.  148.  Evidence,  XXII.  (c), 
2),  No.  28. 

See  Appeal,  VIII.  (e),  2),  No.  22. 

(b)  Affidavit,  Demand,  and  Notice. 

1.  Under  act  13  March,  1818,  No.  39,  giving  banks  the  right  of  process  on  bills  and 
notes,  property  cannot  be  seized  without  previous  notice.  *State  Bank  v.  Seghers,  6  M. 
724. 
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2.  The  purchaser  of  property,  mortgaged  with  the  pact  de  nan  aUenando,  is  not  en- 
titled to  notice  nor  to  be  made  a  party  to  the  proceedings.  The  property  is  liable  to  be 
eold,  as  if  still  in  the  mortgagor's  possession.  2  N.  S.  32 ;  1  L.  39 ;  13  L.  315  ;  14  L. 
133;  15L.  267,  471;  19  L.  491 ;  2  R.378;  4R.389;  6R.58;  9R.283;  10R.54; 
2  A.  453;  3  A,  268;  4  A.  324 ;  8  A.  58. 

3.  The  notice  required  in  executory  process,  C.  P.  arts.  735-6,  is  that  which  the 
sheriff  is  to  give.     Rowlett  v.  Shepherd^  7  N.  S.  514. 

4.  The  assignee  of  a  mortgage  is  not  bound  to  give  any  other  notice  to  a  third  posses- 
sor, than  the  demand  which  must  precede  the  seizure.     Ih. 

5.  That  part  of  3861  C.  C,  which  requires  plaintiff's  oath  in  a  suit  against  the  third 
possessor,  is  repealed  by  734  C.  P.     Ih. ;  Douatt  v.  LotLge,  11  A.  399. 

6.  No  law  requires  a  demand  or  notice  before  the  writ  issues  against  the  mortgagor. 
UrtuUne  Nuns  v.  Depassau,  7  N.  S.  647 ;  Morse  v.  McGally  13  A.  215. 

7.  A  party,  making  affidavit  for  a  corporation,  need  not  prove  his  authority  until  it  be 
denied.     Ih,     Pleading,  V.  (b),  5),  b.  No.  14. 

8.  In  proceedings  against  third  possessors,  affidavit  must  be  made  that  the  money  is 
due.     Smith  v.  Munt,  2  L.  135  ;   Gravier  v.  Barony  4  L.  241. 

9.  Without  previous  demand  on  the  debtor  and  notice  to  the  third  possessor,  an  order 
will  be  set  aside.     Rohichaud  v.  Worshaniy  4  L.  125 ;  Barrow  v.  King,  11  L.  175. 

10.  In  proceeding  against  a  third  possessor,  three  days'  notice  must  be  given  before 
the  property  is  advertised.     Grant  v.  Walden,  6  L.  631 ;  SaiUard  v.  White^  14  L.  84. 

11.  In  determining  the  distance  between  the  residence  of  a  judge  who  grants  an  order 
and  the  residence  of  a  third  possessor,  where  there  are  two  roads,  that  by  the  ordinary 
road  is  to  be  computed.     Woodward  v.  DashieU,  15  L.  184. 

12.  Before  issuing  process  against  a  third  possessor,  the  law  requires  a  demand  of  the 
debtor  and  mortgagor  of  at  least  thirty  days.      Vahiti  v.  Gurliey  15  L.  188. 

13.  Nor  is  it  enough  to  show,  that  notes  assumed  by  the  mortgagor  were  protested  for 
non-payment  more  than  thirty  days  before.     Ih. 

14.  A  vendor,  personally  liable,  is  not  a  third  possessor,  nor  entitled  to  notice  under 
C.  P.  69.  A  third  possessor  is  one  who,  not  being  liable  for  the  debt,  may  discharge 
himself  by  abandoning  the  premises.  Duncan  v.  Slanij-l  R.  135.  Mortgage,  VI.  (c), 
5),  No.  10. 

•  15.  The  order  is  always  granted  ex  parte  ;  no  previous  notice  is  required.  The  notice 
mentioned  in  735  C.  P.  is  not  required  to  be  given  before  the  order,  but  before  the  seiz- 
ure.    McDonough  v.  Fost^  1  R.  295. 

16.  The  object  of  notice  is  to  give  the  debtor  a  delay  before  issuing  the  writ,  to  enable 
him  to  appeal  or  protect  his  rights  by  any  other  mode.  The  three  days  therein  men- 
tioned are  days  of  grace  given  the  possessor  to  pay  the  debt  before  a  seizure.  If  the 
delay  be  given,  the  form  of  notice  is  immaterial*.  Ih. ;  Nash  v.  Johnson^  9  R.  8 ;  Lom- 
has  y.  Rohichaux^  14  A.  105. 

17.  Until  notice  under  785  C.  P.  be  given  and  the  time  have  elapsed,  the  order  is  not 
a  final  judgment  and  no  proceedings  can  be  had  under  it.     Lowry  v.  Erwin^  6  R.  1 92. 

18.  The  notice  is  to  be  served  by  the  sheriff,  but  need  not  be  signed  by  him  and  may 
be  made  out  by  the  clerk  of  court.    Nash  v.  Johnson^  9  R.  8. 

1 9-  Notice  under  C.  P.  785-6  is  not  a  citation,  but  in  the  nature  of  a  notice  of  judg- 
ment ;  and  no  law  requires  it  to  be  served  in  French,  though  the  mother-tongue  of  the 
party  to  be  notified.     AiUet  v.  Henry,  2  A.  145.     Appeal,  VII.  (b),  No.  15. 

20.  No  citation  is  necessary.  The  proceedings  are  in  rem^  and  notice  of  the  oi'der  to 
the  debtor  b  all  that  is  necessary.  Ih. ;  Dupuy  v.  BemisSy  Ih.  509 ;  Broughton  v.  King^ 
Ih.  569. 

21.  Notice  of  seizure  must  be  served  on  the  debtor.  C.  P.  654,  735,  745  ;  Andrews 
v.  OOy  Banky  5  A.  737. 

22.  Where  the  mortgagor  domiciliated  in  another  parish,  when  present  in  the  parish 
where  the  land  is  situated,  is  served  by  the  sheriff  of  the  latter  parish  with  personal  no- 
tice to  pay  the  debt,  C.  P.  735,  and  to  appear  and  appoint  an  appraiser,  this  is  sufficient 
service  of  notice  of  seizure.     Rhea  v.  Taylory  8  A.  23. 

23-  To  authorize  process  against  a  third  possessor,  plaintiff^s  affidavit  is  the  only  evi- 
dence required  to  show  the  thirty  days'  previous  demand  of  the  mortgagor.  C.  P.  69, 
70;  C.  C.  3365;  W%lcox<m^.  Maskelly^  A.^m. 

24.  Notice  is  sufficient  if  given  to  the  surviving  widow  in  community  as  tutrix  of  the 
minor  heirs,  who  as  such  \\&  the  right  of  administering  without  qualifying  as  adminis- 
tratrix.    Her  qualification  as  the  latter,  not  absolutely  necessary,  cannot  render  notice 
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to  her  in  the  other  capacity  insufficient.  McGalop  v.  Fluker,  12  A.  551.  Succession, 
VII.  (a),  1),  Nos.  11,  19,  27.  [^In  commenting  on  this  ecue  in  thai  of  Saioy  v,  Chei- 
naidre,  14  A.  567,  the  court  remarked:  "The  widow  took  an  appeal  as  adminit^atnx^ 
and  the  subsequent  notices  were  doubtless  served  on  her  as  suchJ*  Mortgage,  VL  (c), 
4),  Nos.  15,16.] 

25.  Defendant's  appointment  of  an  appraiser  waives  notice  of  seizure.  Mullen  v.  Fol- 
Iain,  12  A.  838.     Execution,  V.  (a),  5),  No.  16. 

26.  The  affidavit  required  by  3365  C.  C,  if  made  in  process  begun  in  plaintiff's  name 
by  his  attorney  at  law,  is  sufficient ;  and  so  is  not  vitiated  by  the  addition  of  the  oath  of 
plaintiff's  attorney  in  fact  Utile  per  intUile  non  vitiaihir,  Simpson  v.  LombaSj  U  A. 
103. 

See  Mortgage,  VI.  (c),  6). 

IV.   Of  the  Election  and  Change  op  Pboceedings;   the  Opposition  and 

Answer. 

1.  If  defendant  obtain  an  order  suspending  the  sale,  the  merits  of  the  case  cannot  be 
gone  into  on  a  rule  to  set  aside  such  order,  but  the  cause  must  be  set  down  for  trial 
Abat  V.  Poeyfarre,  8  M.  440. 

2.  If  an  order  issue  improperly,  defendant  need  only  show  this  to  set  it  aside  and  need 
not  go  into  the  merits  of  the  case.      Wray  v.  Henry,  10  M.  223. 

3.  Plaintiff  cannot  proceed  at  the  same  time  via  ordinarid  and  via  execuHvd  :  if  he 
attempt  it,  the  latter  will  be  dismissed  at  his  costs.     3  N.  S.  498,  655 ;  8  N.  S.  96. 

4.  Plaintiff,  after  turning  executory  process  into  a  regular  suit,  cannot  revert  to  execu- 
tory process.     Degruy  v.  Jlennenj  2  L.  547. 

5.  The  law  lends  itself  with  facility  to  a  change  from  the  executory  to  the  ordinary 
process ;  and  if  the  original  petition  be  not  sufficiently  explicit  to  admit  the  testimony  for 
such  change,  a  supplemental  petition  may  be  filed.     Richard  v.  Bird,  4  L.  306. 

6.  In  an  opposition  to  an  order  the  right  of  proceeding  is  the  only  issue,  after  decid- 
ing which  the  judge  cannot  determine  the  rights  of  parties  not  before  him,  and  direct  the 
mode  of  distributing  the  proceeds  of  the  property.     Hozey  v.  McDougaU,  15  L.  353. 

7.  Art.  739  C.  P.  points  out  the  only  causes  for  which  process  can  be  arrested.  &- 
change  Co.  v.  Walden,  15  L.  431.    Injunction,  IV.  No.  18. 

8.  A  creditor  changes  the  proceedings  via  executivd  to  those  vid  ordinarid,  when  he 
prays  for  judgment  against  his  debtor  who  has  enjoined ;  in  such  case  no  damages  shoald 
be  allowed,  but,  the  change  involving  no  abandonment  of  the  action,  judgment  is  to  be 
given  as  in  an  ordinary  suit  affecting  the  debtor's  property  with  a  general  mortgage. 
Nor  can  he  object,  both  parties  being  before  the  court  and  issue  joined  between  them,  to 
want  of  service  of  citation  and  petition.  McMiUen  v.  Carlin,  16  L.  100;  MsMlien  v. 
McKeroU,  19  L.  372 ;  Brooks  v.  Walker,  3  A.  150. 

9.  The  proceedings  cannot  be  arrested  by  a  rule  to  show  cause.  Arts.  738,  et  seq^ 
C.  P.  point  out  the  mode  in  which  opposition  may  be  made  by  defendant ;  and  arts. 
395,  et  seq.,  and  other  laws,  the  means  by  which  third  persons  may  protect  their  rights. 
CUmeni  v.  Oakey,  2  R.  90 ;  Mnot  v.  U.  S.  Bank,  4  R.  490. 

10.  Executory  cannot  be  changed  into  ordinary  proceedings  without  the  creditor's 
assent,  express  or  implied.  Where  such  change  is  made  with  his  assent,  no  interest  or 
damages  can  be  allowed  on  the  dissolution  of  an  injunction.  ChambUss  v.  Atchison,  2 
A.  488. 

11.  Where  plaintiff  makes  no  application  below  to  change  the  proceedings  vid  execu- 
tivd to  those  vid  ordinarid,  and  defendant  has  had  no  opportunity  to  avail  himself  of 
his  means  of  defence,  the  change  cannot  be  made  on  appeal.  Smith  v.  Hereford,  6  A. 
100. 

12.  An  order  cannot  be  arrested  by  a  married  woman  without  affidavit  or  bond  on 
her  mere  suggestion  of  want  of  legal  consideration  for  the  notes  which,  duly  authorized 
by  her  husband  and  not  binding  herself  for,  nor  conjointly  with,  him,  she  .has  executed 
for  a  debt  apparently  her  own.     Zuntz  v.-  Oomen,  10  A.  433. 

13.  Defendant,  claiming  credits  not  allowed,  should  file  an  opposition  under  oath  set- 
ting forth  the  payments  made  and  praying  for  an  injunction  under  739  C.  P.    lb, 

14.  Where  plaintiff,  by  praying  for  defendant's  citation  in  the  ordinary  form,  selects 
that  instead  of  the  executory  action,  he  may  perhaps,  before  a  contestatio  Utis,  discon- 
tinue, pay  costs,  and  commence  de  novo  in  the  other  form.  Jenkins  v.  Griysby,  12  A. 
642. 


EXECUTORY  PROCESS,  V.  655 

15.  But  when  the  suit  is  pending  and  an  issue  tendered  by  defendant,  who  offers  to 
file  an  answer  which  ihe  lower  court  improperly  refuses,  plaintiff's  citation  becomes  ab- 
solute and  he  cannot  resort  to  executory  process.     lb. 

See  Discontinuance,  No.  10.  Injunction,  II.  (b) ;  VII.  VIII.  Mortgage, 
VI.  (c),  2).     Pleading,  IX.  (d),  No.  15.     Trial,  No.  10. 

V.   Op  Executory  Process  upon  Judgments  op  Another  Tribunal. 

1.  No  property  can  be  seized  under  executory  process  but  that  liable  to  seizure  under 
the  judgment  the  process  seeks  to  enforce.    N.  O.  Canal  Go*  v.  Goplandy  8  L.  579. 

2.  Judgments  by  default,  even  when  the  party  has  been  cited,  cannot  be  enforced  vid 
execuitviL     Patterson  r.  Ma^ld,  10  L.  223. 

3.  Executory  process  cannot  issue  on  judgments  within  the  territorial  jurisdiction  of 
the  court  rendering  them.  The  creditor  must  take  his  Ji.fa,  J^.  0.  Canal  Co.  v.  Cope- 
landy  12  L.  34.    Attachment,  II.  (a),  No.  9. 

4.  The  process  cannot  issue  on  a  judgment  from  another  state  unless  authenticated 
according  to  the  acts  of  congress  and  the  code  of  practice.  So,  if  there  be  no  seal  to  the 
rH»rd  which  shows  the  court  has  one,  the  process  cannot  issue.  Armstrong  v.  Levy,  14 
L.  158. 

5.  Judgments  from  another  state  must  be  authenticated  according  to  C.  P.  752.  Grood- 
man  v.  James,  2  R.  297. 

6.  So,  a  transcript  certified  by  the  clerk  of  the  court  under  its  seal  and  authenticated 
by  the  governor  under  the  great  seal  of  the  state,  does  not  authorize  the  process.     lb, 

7.  The  creditor  must  comply  strictly  with  C.  P.  arts.  746,  et  seq. ;  and  bring  himself 
clearly  within  the  law,  not  in  appearance  only  but  reality.  Miller  v.  Gaskins,  3  R.  94 ; 
Ihmlap  Y.  ffundly,  2  A.  212. 

8.  The  process  cannot  issue  on  a  judgment  from  another  state,  when  the  debtor  never 
appeared  after  an  illegal  arrest  nor  defended  the  suit,  though  an  unauthorized  appearance 
was  entered  by  an  attorney  at  law.     ic^L  3  R.  94. 

9.  Where  the  record  or  any  evidence  disclosed  a  seizure  of  property  under  a  foreign 
judgment,  it  could  not,  even  before  stat.  1  June,  1846,  No.  197,  be  made  executory  here 
without  showing  the  disposition  made  of  the  property.  3  R.  102  ;  2  A.  461 ;  3  A.  450. 
Judgment,  V.  (c),  No.  1. 

10.  Process  cannot  issue  on  a  judgment  no  longer  executory  in  the  state  where  it  was 
rendered.     Pillet  v.  Edgar,  4  R.  274. 

11.  A  judgment  in  another  state,  after  defendant  withdraws  a  plea,  is  not  one  by  de- 
fault within  meaning  of  C.  P.  747  and  process  may  issue  thereon.  A  default  by  our 
laws,  is  where  defendant  neither  appears  nor  answers.     Stone  v.  Minor,  6  R.  29. 

12.  Judgments  from  other  states  must  be  rendered  executory  here  according  to  their 
tenor,  whether  vid  executivd  or  vid  ordinarid.     Maxwell  v.  Collier,  6  R.  86. 

13.  Process  on  a  foreign  judgment,  confessed  through  an  attorney,  will  be  enjoined 
where  the  transcript  has  a  suspicious  appearance  and  no  evidence  is  offered  against  the 
debtor^fl  sworn  allegation,  that  he  never  abandoned  his  defence  nor  employed  the  attor- 
ney.    Zhmlap  V.  Hundly,  2  A.  212. 

14.  The  debtor  may  enjoin  process  on  an  allegation,  that  he  was  not  cited  in  the  for- 
eign tribunal  and  did  not  authorize  the  answer  filed  for  him  by  an  attorney.  Wood  v. 
Henderson,  2  A.  220. 

15.  The  court  cannot  look  beyond  the  foreign  record  itself.  So  process  cannot  issue 
for  interest  on  a  judgment,  which  gives  none,  by  proving  that  it  is  allowed  by  the  laws 
o^  the  state  where  the  judgment  was  rendered.  Spencer  v.  Knowland,  2  A.  222  ;  Scott 
▼.  NibUU,  lb.  270 ;   ChanMiss  v.  Atckisan,  lb.  488. 

16.  A  judgment  after  an  appearance  without  plea  is  one  by  default,  which  does  not 
authorize  process.    Dyke  v.  Rottth,  2  A.  385. 

17-  Process  on  a  foreign  judgment  suspended  by  appeal  at  the  time  of  the  passage  of 
act  1846,  No.  197,  repealing  C.  P.  746  so  far  as  authorizing  process  on  such  judgments, 
falls.  So,  a  rule  after  that  act  on  a  garnishee  under  the  process,  though  obtained  before, 
to  subject  property  to  plaintiffs  seizure,  must  be  discharged.  3  A.  253,  693,  698 ;  8 
A.  285.     Execution,  V.  (a),  3),  d,  §  1,  No.  10.     Laws,  III.  (a).  No.  5. 

18.  The  transcript  must  show  that  the  proceedings  in  the  other  state  were  clothed 
with  the  forms  necessary  to  a  valid  judgment  there.  So  a  judgment  confessed,  whether 
by  the  debtor  or  his  attorney  it  does  not  appear,  without  writ,  citation,  declaration,  or 
complaint  to  be  passed  on  or  confessed,  can  have  no  effect  here.  Terrill  v.  Van 
Bibber,  3  A.  634. 
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19.  One  sued  on  a  foreign  judgment  against  a  party  of  the  same  name,  who  denies, 
must  disprove,  his  identity.  The  record  is  prima  facie  sufficient  against  him.  Whiting 
V.  Ivey,  3  A.  693. 

See  Judgment,  XIIL 


EXPERTS  AND  AUDITORS  OF  ACCOUNT. 
I.  In  General;   and  herein  of  thedei  Appointment  and  Compensation. 

II.  Of  their  Duties  and  Powers;  Effect  and  Validity  of  the  Rbfobt; 

AND  Proceedings  Thereon. 

I.  In  General;  and  herein  of  their  Appointment  and  Compbnsation. 

1.  One  sued  on  a  private  act  must,  before  plaintiff  can  be  driven  to  proof  by  experU, 
formally  disavow  his  signature  with  his  own  proper  hand ;  but  the  disavowal  need  not  be 
under  oath.     O.  C.  p.  306,  art.  225  ;  aark  v.  Cochrany  3  M.  359.     Evidence,  XXV. 

(b),  1).  .         . 

2.  A  party  at  whose  request  an  umpire  is  appointed,  when  experts  to  verify  a  sig- 
nature disagree,  cannot  assign  this  as  error.     Lecarpentier  v.  DeUry^  4  M.  487. 

3.  Plaintiff  cannot  have  experts  appointed  to  examine  and  ascertain  the  value  of  a 
thing  sold,  for  the  price  of  which  he  sues.     MilUiudon  v.  N,  0,  Walter  Co.^  II  M.  278. 

4.  A  reference,  not  shown  to  have  been  made  by  consent,  will  be  presumed  to  have 
been  made  under  a  law  authorizing  it     Brooke  v.  HamiUon^  1  N.  S.  632. 

5.  Where  a  case  is  remanded  to  correct  a  partial  error,  the  lower  court  may  assume 
a  former  report  not  excepted  to  as  correct,  and  limit  its  revision  to  the  matters  affected 
by  the  decree  above.     Parguin  v.  Finch^  3  N.  8.  27. 

6.  Where  in  a  case  involving  long  accounts  plaintiff  asks  for  a  jury,  and  defendant, 
when  the  trial  comes  on,  for  a  reference,  the  court  is  not  bound  to  grant  it  under  acts 
1804,  §  2,  No.  2 ;  §  20,  No.  26.     Gatdker  v.  Batiks,  3  N.  S.  535. 

7.  Inferior  courts  have  discretionary  power  ex  officio  to  appoint  auditors  or  experts 
whenever  necessary  to  examine  intricate  accounts ;  and  this  power  will  not  be  interfered 
with  except  in  cases  of  abuse.  C.  P.  443 ;  Ih. ;  4  N.  S.  297;  19  L.  242 ;  5  A  191 ; 
6  A.  170,     Appeal,  IX.  (b).  No.  20. 

8.  Under  O.  C.  p.  306,  art.  226,  the  report  of  experts  to  examine  a  signature  was  to 
be  based  on  a  comparison  of 'more  than  one  piece ;  and  where  they  disagreed,  the  court 
could  not  appoint  a  third.     Barfield  v.  Hewlettj  6  N.  S.  80. 

9.  A  referee,  allowed  two  hundred  and  fifty  dollars  for  adjusting  the  accounts  of  an 
insolvent  estate,  can  recover  nothing  more  where  no  extraordinary  services  are  shown. 
PoweU  V.  SinnoUy  7  L.  451. 

10.  The  different  modes  of  proof  of  handwriting  pointed  out  by  the  code  of  practice 
are  ooncuiTcnt,  and  the  court  is  not  bound  to  appoint  experts  for  this  purpose,  unless 
moved  to  do  so.     City  Bank  v.  Foucher,  9  L.  410. 

11.  A  court  can  make  no  allowance  as  a  fee  to  an  expert,  to  be  taxed  with  the  costs 
of  suit.     Raihbone  v.  Nealy  4  A.  563.     Courts,  I.  No.  7. 

12.  Auditors  may  be  appointed  to  report  to,  and  their  compensation  fixed  and  decreed 
by,  the  supreme  court.  Wilcox  v.  Henderson,  9  A.  348  ;  Bass  v.  ChambUss,  A  376 ; 
Si^r  V.  Crenshaw,  10  A.  297. 

13.  The  compensation  of  auditors  is  lefl  to  the  sound  discretion  of  the  court  which 
appoints  them,  and  with  whose  action  the  supreme  court  will  not  interfere  except  in  very 
clear  cases  of  error.     C.  P.  462 ;   Gordon  v.  Maureau,  9  A.  586. 

14.  The  judge,  under  whose  eye  the  work  is  performed,  has  the  best  opportunity  to 
estimate  an  auditor's  services  whose  value  under  the  code  of  practice,,  it  seems,  is  to  be 
determined  by  the  court  without  testimony.     lb.     Attorney,  II.  (c),  No.  3. 

15.  Where,  on  plaintiff's  ex  parte  showing,  defendant's  expert  refuses  to  act,  a  substi- 
tute cannot  be  appointed  without  notice  to  defendant.  C.  P.  346 ;  Roper  v.  Ma^e^  10 
A.  61. 

16.  It  seems,  that  when  a  reference  instead  of  hastening  delays  a  cause,  the  court 
may  rescind  the  order  and  resort  to  other  evidence,  by  which  the  same  end  may  be 
attained  with  greater  despatch,     lb,  63.     Partition,  III.  (b).  No.  10. 

17.  It  is  idle  to  object  to  the  ap[X)intment  of  an  auditor,  when  the  evidence  on  which 
he  has  acted  is  before  the  court.     Burell  v.  New  Orleans,  13  A.  335. 
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See  Appeal,  L  (b),  1),  Nos.  6, 45.  Bills  and  Notes,  XVI.  No.  19 ;  XVII.  Nos. 
3,  L  Boundary,  No.  17.  Courts,  II.  (d),  1),  No.  16.  Costs,  III.  (a).  No.  28. 
Discontinuance,  No.  18.  Evidence,  XII.  (j),  1),  No.  9.  Jury,  I.  (d),  No.  2.  Pre- 
scription, III.  (e),  No.  18. 

II.  Op  their  Duties  and  Powers  ;  Effect  and  Validity  op  the  Report 

AND  THE  Proceedings  Thereon. 

1.  An  award  must  be  final,  for  arbitrators  are  judges  whom  the  parties  choose  for 
themselves.  Not  so  the  report  of  referees,  who  are  only  appointed  to  relieve  the  court 
from  scrutinizing  long  and  intricate  accounts.  Cur.  Phil.  89,  n.  26 ;  Segur  v.  Broum^ 
1  M.  267 ;  MerteuU  v.  Austin,  3  M.  820. 

2.  Though  it  be  agreed  that  the  report  shall  be  the  judgment  of  the  court,  the  court 
maj  before  confirming  inquire  into  it,  and  confirm  it,  if  it  think  proper,  but  in  part 
MerteuU  v.  AuMtin,  3  M.  820. 

3.  An  expert  to  verify  a  signature  must  decide  on  a  comparison  of  handwriting  only, 
and  cannot  act  on  the  facts.     Lecarpentier  v.  Delery,  4  M.  454. 

4.  A  report,  unless  made  the  judgment  of  the  court,  cannot  be  used  as  evidence  in  a 
ftobsequent  suit  between  the  same  parties.     Lefevre  v.  BariteaUy  7  M.  438. 

5.  Attendance  before  referees  waives  want  of  nodce  of  the  meeting.  ScUch  v.  WiU' 
tins,  1  N.  S.  154. 

6.  A  report  is  good,  though  the  experts  were  sworn  after  it  was  reduced  to  writing 
and  by  a  justice  of  the  peace.    Nott  v.  Daunoy,  2  N.  S.  1. 

7.  An  expert,  not  sworn,  cannot  be  considered  as  acting,  and  the  report  of  the  other 
two  who  agree  is  ineffectual.    lb. 

8.  Experts  to  determine  in  a  partition  suit,  whether  the  thing  can  be  divided,  must  make 
an  inventory  and  appraisement     lb. 

9.  Opposition  to  the  report  need  not  be  in  writing ;  if  ore  tmius  and  contested,  it  is  suffi- 
cient    ZaU  V.  MiUaudon,  4  N.  S.  471. 

10.  A  report  is  not  conclusive  on  the  court  Evidence  may  be  received  to  show  its 
incorrectness,  though  there  be  no  charge  of  fraud  against  the  auditors  or  experts.  Another 
may  be  ordered  or  any  conclusion  adopted  ft^m  the  evidence,  adduced  contradictorily 
before  them  or  the  court,  which  may  reject  the  report  altogether.  C.  P.  442,  451-^, 
461 ;  5  N.  S.  556 ;  11  L.  814;  16  L.  858 ;  6  R.  508;  1  A.  380. 

11.  Where  the  umpire  does  not  attend  at  the  time  appointed  in  the  notice  to  defend- 
ant, the  latter  is  not  bound  by  the  report.     Stone  v.  Glifford,  3  L.  850. 

12.  Auditors  should  not  only  state  the  result,  but  detail  the  steps  by  which  they  have 
arrived  at  it,  to  enable  the  court  to  judge  whether  they  acted  properly  in  rejecting  or 
allowing  particular  items.  C.  P.  455 ;  McMicken  v.  FicJcUn,  11  L.  314;  Harrison  v. 
Faulk,  16  L.  358. 

13.  The  appointment  of  an  auditor  by  consent  in  an  action  of  settlement  between  part- 
ners whose  articles  provide  that  their  disputes  are  to  be  settled  by  amicable  compound- 
ers without  resort  to  courts,  will  be  considered  as  made  with  reference  to  their  agree- 
ment, they  giving  bond  to  abide  by  the  judgment  on  his  award,  and  it  cannot  be  opened 
for  error-  C.  P.  460;  Deneufbourg  v.  Gatennie,  14  L.  53.  Partnership,  IV.  (b).  No.  8. 

14.  Experts  and  auditors  should  proceed  to  act  when  requested  by  either  party ;  but 
in  all  cases,  whether  requested  or  not,  they  must  be  previously  sworn  and  give  notice  to 
the  parties ;  it  is  not  enough  to  swear  to  the  report  when  signed  and  filed,  and  before 
homologation.  C.  P.  448,  450 ;  Ijoeke  v.  Dakin,  15  L.  423 ;  Roper  y*  Magee,  10  A, 
61.    Arbitration,  II.  No.  27. 

15.  All  objections  to  a  report  must  be  made  at  once.  A  contrary  practice  would  be 
inconvenient,  and  embarrass  rather  than  facilitate  the  administration  of  justice.  Harrison 
V.  FauBcj  16  L.  358.     Evidence,  V.  (b).  No.  7. 

16.  After  their  report  auditors  are  Juncti  offidis ;  a  second  report  differing  in  its 
general  result  from  the  first  and  signed  by  them  all,  without  a  fnrther  order  of  the 
court,  is  informal  and  cannot  be  made  the  basis  of  judgment     lb. 

17.  Where  experts,  appointed  by  the  court,  are  not  shown  to  have  been  sworn,  and 
their  report  to  have  been  homologated,  it  may  be  contradicted.  Mooney  v.  Cage,  6  R, 
494. 

18.  The  court  may  receive  testimony  and  examine  the  auditors  themselves,  and  cor- 
rect the  report,  or  oi^er  a  new  one ;  but  it  must  proceed  summarily  ;  it  cannot,  without 
pronouncing  on  the  report,  submit  the  case  to  a  jury.    Flower  v.  Downs,  12  R.  101. 
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19.  A  party,  moving  to  homologate  a  report  after  certain  amendments,  cannot  ask  for 
any  others.     St,  Romain  y.JRobeson^  12  R.  194. 

20.  A  report  not  homologated,  and  which  appears  to  have  been  abandoned  by  both  par- 
ties, should  not  go  to  the  jury.     JReynolds  v.  Rowley^  2  A.  892. 

21.  The  report  will  be  regarded  as  correct  until  clearly  shown  to  be  othenvise  bj 
opposition.     Leftmtch  v.  Leftvnieh,  6  A.  346. 

22.  A  motion  to  give  notice  of  the  filing  of  the  report  is  unnecessary  ;  it  is  not  a  mo- 
tion to  homologate,  and  does  not  preclude  the  party  making  it  from  an  opposition. 
Flower  v.  Davmsy  6  A.  539. 

23.  Where  both  parties  assent  to  a  report  so  far  as  the  auditors  agree>  without  appli- 
cation to  refer  the  other  matters  to  the  umpire  as  previously  ordered,  and  the  case  being 
regularly  set,  they  go  to  trial  and  offer  their  evidence,  neither  can  object  to  the  irregu- 
larity.    Bush  V.  Guiany  6  A.  798. 

24.  The  report  of  an  auditor,  to  whom  has  been  referred  a  tutor's  whole  account,  can- 
not be  divided  and  tried  by  parcels.  One  judgment  must  pass  on  the  tutor's  entire  ad- 
ministration.   King  v.Bawen,  7  A.  151. 

25.  It  is  not  enough  for  experts  in  cases  of  partition  to  state  generally  their  opinion 
that  the  land  can  be  divided  in  kind.  They  must  point  out  the  manner  in  which  the 
division  is  to  be  made,  show  the  value  of  the  land  and  buildings  and  their  nature^  and 
state  all  the  facts  on  which  their  opinion  is  based.  Blanchard  v.  BkmchcarcLy  7  A.  529 ; 
M)U  V.  Daunoffy  2  N.  S.  1.  * 

26.  Where  after  the  homologation  of  a  report  of  experts,  to  whom  the  building  con- 
tract sued  on  has  been  referred,  plaintiff  introduces  evidence  to  prove,  besides  his  compli- 
ance with  the  contract,  the  value  of  work  resulting  from  changes  in  the  original  plan, 
defendant  may  offer  rebutting  testimony  though  contradicting  the  report.  Roper  v.  Magee^ 
10  A.  63. 

27.  Where,  in  an  action  to  liquidate  a  partnership,  a  report  is  but  a  compilation  from 
the  partnership  books  which  are  inadmissible  between  the  parties  and  made  up  with- 
out examination  of  the  vouchers,  it  will  be  disregarded.  Pratt  v.  McBatton,  11  A 
260. 

28.  A  cause  was  fixed  for  trial  without  objection  from  defendant,  who  had  prayed  that 
a  report  already  filed  should  be  made  the  basis  of  judgment,  but  who  did  not  at  any 
time  before  the  trial  avail  himself  of  the  report  by  calling  on  his  adversary  as  prescribed 
by  law.  Ifetdj  that  plaintiff,  who  had  taken  no  steps  to  avail  himself  of  the  report,  couki 
disregard  it  altogether  and  prove  up  his  claim  at  the  trial  notwithstanding  defendant's 
objection.     C.  P.  456;  McCarty  v.  Zacharie,  11  A.  474. 

29.  The  judge  cannot  arbitrarily  sustain  or  dismiss  an  opposition  to  the  report ;  he 
must  try  it  sununarily  on  its  merits,  and  hear  evidence  on  such  questions  of  fact  as  it 
distinctly  puts  at  issue.     G.  F.  457  ;  ITiompton  v.  Parrentj  12  A.  183. 

30.  A  court  cannot  investigate  matters  decided  by  a  report  it  has  homolc^ted.    A 

31.  Where  auditors  without  hearing  evidence  simply  examine  plaintiff's  accounts  an- 
nexed to  his  petition,  their  report  is  of  no  more  value  than  the  accounts  themselves 
with  which,  if  unsupported  by  proof,  it  must  fall.     White  v.  WiUdnsony  12  A.  359. 

32.  Where,  in  an  action  of  partition,  experts  are  appointed  to  deteimine  the  value  of 
the  property  and  its  probable  revenues,  a  party  dissatisfied  with  their  estimate  must  fur- 
nish the  evidence  to  authorize  a  different  conclusion.  New  Orleam  v.  BaUimorej  13  A 
162. 

33.  The  homologation  of  the  umpire's  report,  contradictorily  with  the  parties  in  in- 
terest, is  final  as  to  the  special  matters  embraced  therein ;  and  they  cannot  be  mooted 
again  before  the  same  court  when  the  cause  is  heard  on  its  merits.  C  P.  456-461 ; 
Betterton  v.  Adams,  13  A.  334. 

34.  A  party  cannot  go  behind  a  report  homologated  on  his  motion  and  ask  judgment 
for  matters  submitted  to,  but  not  allowed  by,  the  auditors.  White  v.  Anderson^  13  A 
577. 

35.  It  is  discretionary  with  the  district  court  to  compel  experts  to  report  after  the 
time  for  doing  so  has  passed,  or  to  leave  them  to  be  examined  as  witnesses.  Scuddg  v. 
Shafer,  14  A.  569. 

36.  A  motion  to  amend,  or  the  opposition  to,  the  report,  must  specially  mention  the 
items  of  credit,  a  refusal  to  allow  which  is  the  ground  of  complaint  King  v.  Wcai^j 
14  A.  740. 

See  Evidence,  V.  (c),  Na  20 ;  XVI.  (c).  No.  7 ;  (d),  2)  ;  XXV.  (b),  3). 
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EXPROPRIATION. 

See  Accession,  II.  No.  4o.  Lapatette,  No.  4.  New  Orleans,  II.  (e),  5). 
Roads  and  Levees,  II.  (a) ;  (c).    Slaves,  I.  (d),  1),  No.  2.    Things,  II.  (b),  2). 

FAMILY  MEETING. 
See  Minors,  VI. 

FAULT. 

See  Appeal,  IL  (c),  Nos.  17,  19;  IIL  (a)  ;  (b)  ;  (c)  ;  IV.  (b)  ;  (c)  ;  VIIL  IX.  (c). 
Attorney,  II.  (b).  Bills  and  Notes,  IV.  (d),  3),  No.  22 ;  VI.  (a)  ;  VII.  (d) ;  XVI. 
No.  14.  Continuance,  IIL  (b).  Corporations,  IL  (b) ;  fc) ;  IV.  (b),  2).  De- 
posit, IIL  Evidence,  VIIL  No.  9  ;  XII.  (h),  No.  9  ;  XIX.  (a).  Lease,  I.  (b),  2)  ; 
(e)  ;  IL  (b)  ;  (c),  2).  Loan,  L  Mandate,  V.  (b)  ;  (c).  New  Trial,  IIL  (b)  ;  (c^. 
Offences  and  Quasi  Offences,  II.  (c).  Pledge,  I.  (b).  Registry,  II.  (e),  1;. 
Sequestration,  II.  (e).  Sheriff,  IL  (b).  Shipping,  VIL  X.  (c).  Taxes,  III. 
(c),  2),  No.  18. 

FEES. 

See  Absentees,  IIL  Attachment,  V.  (b),  Nos.  1,  2,  7.  Attorney,  IL  (c)-r. 
Clerks  of  Court,  IIL  Nos.  2,  et  seq.  Constitution,  I.  No.  20 ;  IL  (c),  3),  c.  No. 
11.  Costs.  Courts,  L  No.  7.  Criminal  Law,  XIX  Evidence,  XVL  (d),  2), 
No.  14 ;  XXL  (b).  No.  30.  Experts  and  Auditors,  L  Injunction,  VIIL  (b). 
Insolvency,  IL  (b),  No.  5  ;  VII.  Inspector,  No.  3.  Quasi  Contracts,  I.  No.  25. 
Notary.  Privilege,  II.  (a).  Prescription,  IIL  (e).  Physician.  Sale,  IIL 
(c),  3),  c  ;  (d),  7),  B.  Succession,  VI.  (b)  ;  VIIL  (f ),  8),  b.  Summary  Process, 
IL  Nos.  29,  32.     Slaves,  L  (e),  Nos.  3,  4,  5.     Shipping,  X.  (d),  1),  No.  1. 

FERRIES. 

1.  The  police  jury  of  the  parish  of  Orleans  have  a  concurrent  right  with  the  city  coun- 
cil to  establish  ferries  opposite  the  city.     Police  Jury  v.  New  Orleans,  3  M*  711. 

2.  The  freedom  of  navigation  stipulated  for  by  the  ordinance  of  1787,  partially  ex- 
tended over  the  territoiy  of  Orleans  by  act  2  March,  1805,  is  not  inconsistent  with  ferry 
laws.     Suae  V.  N.  O.  Nov.  Co.,  11  M.  823.     Things,  L  (b),  No.  25. 

3.  It  is  no  violation  of  an  exclusive  right  to  keep  a  ferry  to  carry  persons  across  with- 
out demanding  payment.     ChapeBe  v.  Weds.,  4  N.  S.  426. 

4.  Police  juries  may  establish  and  sell  ferries  in  their  parish,  even  where  private  fer- 
ries had  already  been  kept.     Parish  Treasurer  v.  Russell,  3  L.  95. 

5.  One  who  violates  a  ferry  franchise  by  illegally  running  an  opposiftion  boat  will  be 
Hable  in  damages.     Fenner  v.  Watkins,  16  L.  204. 

6.  The  power  of  establishing  ferries,  formerly  vested  in  the  county  judges,  has  been 
transferred  to  the  police  jury  of  each  parish.     Hehert  v.  MaiHan,  1 6  L.  585. 

7.  Tiie  act  incorporating  the  town  of  Plaquemine  did  not  divest  the  police  jury  of  that 
pariah  of  the  right  of  establishing  or  granting  a  ferry  across  the  bayou,  opposite  the 
town.     3, 

8.  The  power  to  establish  a  ferry  does  not  belong  to  that  town  under  its  charter,  but 
to  the  police  jury.     Plaquemine  v.  Decaudine,  16  L.  588. 

9.  Plaintiff,  claiming  the  exclusive  privilege  of  keeping  a  ferry,  may  show  that  the  ' 
public  convenience  is  thereby  promoted,  and  that  land  was  not  worth  the  price  he  paid 
for  it  without  the  right     Ihnns  v.  Police  Jury,  19  L.  532. 

10.  The  authority  of  a  Spanish  governor  de  facto  of  Louisiana  to  grant  a  right  of 
ferry  will,  in  the  absence  of  proof  to  the  contrary,  be  presumed  from  the  fact  of  its  ex- 
ercise. Id,  1  A.  289.  [  ITiis  decision  was  affirmed  hy  the  supreme  court  of  the  United 
States.    9  Howard,  280.] 

11.  In  a  contest  between  a  police  jury  and  a  Spanish  grantee,  the  court  cannot  inquire 
into  the  effect  of  the  treaty  of  San  Ildefonso  on  subsequent  Spanish  grants  in  Louisiana, 
which  must  be  respected  so  long  as  undisturbed  by  the  present  government.     lb. 

12.  Where  for  greater  convenience  a  ferry  has  been  kept  up  at  a  point  nearly  half  a 
mile  higher  up  than  that  designated  by  the  grant,  with  the  consent  of  the  police  jury, 
who  during  the  whole  time  had  an  absolute  right  to  control  it,  they  cannot  claim  a  for- 
feiture for  non-user.     lb. 
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13.  A  grant  by  a  Spanish  governor,  which  neither  he  nor  the  legislature  has  restricted 
as  to  time,  must  be  considered  unlimited.     Ih, 

14.  A  grant  claimed  as  exclusive  must  be  clearlj  shown ;  the  abandonment  of  the 
power  to  establish  other  ferries  for  public  convenience  is  not  to  be  presumed ;  and  the 
grant  will  not  be  construed,  if  possible,  as  surrendering  forever  a  franchise  and  part  of 
the  sovereign  power.    Jb, 

15.  So  where  for  a  consideration  a  grant  is  made  in  these  words:  ^9eUemcdid 
priviUgio  anexo  a  la  hahitadon  que  poseej  para  que  de  e/Zo,  con  exclusion,  ka^  las  tror 
viescu  del  rio^^  etc,  the  words  con  exclusion  cannot  be  considered  as  renoanciDg  the 
right  to  establish  any  other  ferry  above  or  below  the  grantee's  plantation,  but  as  prohibit- 
ing others  having  no  such  privilege  from  transporting  persons  or  things  for  hire  within  a 
reasonable  distance  above  or  below  the  plantation.     Ih. 

16.  The  exclusive  right  to  establish  ferries  acrass  Red  River  in  the  limits  of  Shreve- 
port,  granted  the  town  by  its  charter  20  March,  1839,  §  6,  No.  67,  was  not  repealed  by 
act  24  February,  1843,  No.  33,  creating  the  parish  of  Bossier.  But  the  charter  was  not 
a  contract  and  the  legislature  could  change  it,  as  was  constitutionally  done  by  act  16 
March,  1848,  No.  230,  giving  that  parish  a  participation  in  the  management  and  rev- 
enues of  the  ferry.  Douglast  v.  Oraig,  2  A.  919;  Police  Jury  v.  Shrevepcrt,  5  A. 
661. 

17.  Police  juries  may  establish  ferries  and  protect  the  lessees  thereof  against  a  vioU^ 
tion  of  their  exclusive  privileges  by  penalties.  Acts  25  March,  1813,  §  5,  No.  40;  24 
February,  1843,  §§  17,  18,  No.  33.  But  such  power  must  be  strictly  construed  and  the 
grant  limited  to  its  precise  terms.  So  the  police  jury  must  enforce  the  penalties  by  suit 
in  its  own  name,  those  statutes  not  authorizing  it  to  grant  the  power  to  its  lessees,  whose 
only  remedy  is  an  action  of  damages  and  injunction.     Miles  v.  Grainy  3  A  635. 

18.  Police  juries  have  the  power  to  construct  roads  and  erect  bridges  or  establish  fer- 
ries on  them  over  all  watercourses  and  lakes  whether  navigable  or  not  GiUetpie  r. 
Freeman,  7  A.  350. 

19.  Act  7  February,  1829,  No.  31,  giving  unlimited  power  to  the  police  jury  of  the 
parish  of  Concordia  over  roads  and  levees,  abrogated,  as  to  them,  act  12  March,  1818, 
No.  34,  and  i-estored  the  powers  they  held  before  its  passage.  Ferries,  necessarily  a 
part  of  public  roads,  are  subject  to  the  same  rule.    lb, 

20.  In  the  'absence  of  any  constitutional  provision,  the  legislature  of  Louisiana  sw;- 
ceeded  to  the  powers  of  the  colonial  governments  under  which  lands  were  granted  on 
the  implied  condition  that  such  portions  of  them  as  were  necessary  might  be  taken  for 
public  use  without  compensation.  The  legislature  having  conferred  all  its  powers  over 
roads  in  the  parish  of  Concordia  on  its  police  jury,  the  latter,  before  const.  1845,  oouM 
establish  a  ferry  and  take  the  land  necessary  for  the  purpose  without  indemnifying  the 
owner.     IB, 

21.  The  construction  of  a  road  and  establishment  of  a  ferry  are  acts  of  sovereignty 
which  inflict  no  legal  injury ;  no  warranty  or  right  to  indemnity  arises  out  of  them  with- 
out some  express  stipulation.     IB, 

22.  So  where  the  owner  of  land,  through  which  there  runs  a  watercourse  not  navi- 
gable, establishes  a  ferry  over  it,  the  police  jury  may  establish  another  immediately  by 
it  without  indemnifying  him.     75. 

23.  The  lease  of  a  ferry  "  front  of  Municipality  No.  One  of  New  Orleans,"  if  exclu- 
sive, is  so  only  as  regards  the  landing  in  the  city,  for  the  opposite  bank  forms  no  pari  of 
that  front.  The  ferry-landings  on  that  bank  are  controlled  by  its  police  jury ;  and  their 
ordinance  of  1846  is  not  a  contract  with  such  lessee,  which  they  could  not  modify  withooi 
his  consent.  If  they  prohibit  his  landing  or  embarrass  it  to  such  an  extent  as  virtoally 
to  prohibit  it,  such  violation  of  his  rights  would  present  a  different  question.  Murphy 
V.  Police  Jury,  9  A.  434. 

24.  Where  a  police  jury,  though  empowered  by  act  15  March,  1855,  §  1,  No.  302, 
to  lease  ferries  for  any  number  of  years  not  exceeding  five,  authorizes  its  president  to 
adjudicate  a  lease  for  one  year,  but  he  sells  it  for  one  year  with  the  privilege  of  five,  the 
purchaser,  though  he  announce  at  the  time  of  his  bid  that  he  availed  himself  of  the  pri?- 
ilege,  cannot  claim  it  without  a  subsequent  ratification  by  the  jury  of  the  president's 
unauthorized  act.     De  Russy  v.  Davis,  13  A.  468. 

25.  The  act  of  congress  20  February,  1811,  §  3,  declaring  the  Mississippi  and  the 
navigable  rivers  and  waters  leading  into  the  same  or  the  Gulf  of  Mexico  common  high- 
ways forever  free  to  the  inhabitants  of  the  state  and  other  citizens  of  the  United  States 
does  not  interfere  with  the  right  of  the  state  to  create  and  regulate  ferries  across  such 
rivers  and  waters.     Ohiapella  v.  Browny  14  A.  189. 
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26.  Act  1855y  No.  S02,  did  not  repeal  the  ordinances  of  the  parish  of  Iberville  estab- 
lishing a  ferry  across  the  Mississippi,     lb. 

27.  The  provision  of  an  ordinance  that,  on  non-payment  of  the  adjudication,  the 
license  shall  be  %p90  facto  forfeited,  is  one  which,  being  in  favor  of  the  police  jury,  it  may 
waive.     Ih. 

28.  If  within  the  limits  granted  plaintiff  and  to  lessen  the  value  of  his  franchise,  a 
ferry  be  maintained  gratuitously  by  defendant,  or  if  he  receive  compensation  in  whole  or 
part  from  charges  for  keeping  the  horses  of  those  crossing,  he  will  be  liable  in  damages. 
Ih, 

See  act  13  March,  1860,  No.  171,  relative  to  ferries  between  the  right  and  left  banks 
of  the  Mississippi  in  the  parishes  of  Orleans  and  Jefferson.    Evidence,  XII.  (f),  No.  36. 

FIDEI-COMMISSA. 
See  Donations,  HI. 

■ 

FINE. 

See  Corporations,  V.  No.  7  ;  X.  (b).  No.  1.  Courts,  III.  Nos.  9, 16, 18.  Crimi- 
nal Law,  III.  IX.  (f ),  No.  2  ;  XVI.  (d)  ;  XVII.  Nos.  1, 10.  Evidence,  XIII.  (a), 
Na  13.     Ferries,  No.  1*^    New  Orleans,  II.  (d),  1)  ;  8). 

FOREIGN. 

See,  for  foreign  laws  and  functionaries,  Eyidenok,  II.  Nos.  5,  6,  e<  o^  ;  XIX.  (e)  ; 
XX  XXI.  (d).  Obligations,  VI.  (b).  Laws,  IV. ;  for  foreign  judgments,  Evi- 
dence, XXI.  (d).  Executory  Process,  V.  Judgment,  XIII.  XIV. ;  for  foreign 
snccessions,  marriages,  tutors,  executors,  etc.,  Donations,  VI.  (0*  Marriage,  XV. 
(b).  Minors,  V.  Succession,  IX.  Taxes,  II.  (a)  ;  (b),  2),  a.  No.  7 ;.  and  for 
other  matters,  Absentees.  Alien.  Arrest,  II.  Nos.  21,  23.  Courts,  IV.  (a),  No. 
5.  Corporations,  X.  (q),  No.  4.  Attachment,  II.  (c),  1).  Criminal  Law,  XIII. 
(a),  1),  No.  5.    DoMiciL,  I.    Donations,  I.  (c). 

FRAUD. 

1.  For  the  elements  essential  to  the  constitution  of  fraud  generally,  see  Insolvency, 
n.  (a)  ;  (c).    Obligations,  III.  (b),  3) ;  VII.  (b),  2).     Sale,  III.  (d),  8),  a. 

2.  For  the  evidence  of  fraud,  see  Evidence,  III.  (b)  ;  VIII.  No.  21 ;  X.  (a),  No.  12 ; 
(b).  No.  2  ;  (d)  ;  XII.  (c)  ;  (e),  No.  9 ;  XIII.  (c)  ;  XV.  (a)  ;  (d)  ;  (h);  Obliga- 
tions, Vn.  (b),  2),  c.  Possession,  I.  No.  18.  Prescription,  II.  (b),  1),  b. 
Pleading,  V.  (c),  5) ;  (d),  2).     Sale,  IIL  (b),  4),  b  ;  (d),  6)  ;  V.  (b). 

3.  For  contracts  in  fraud  of  creditors  and  the  action  to  avoid  them  {Actio  PavUana)^ 
see  Obligations,  VII.  (b),  2).     Prescription,  III.  (c),  6). 

4.  For  the  plea  of  fraud  and  its  charge  in  insolvency  and  bankruptcy,  see  Bankrupt- 
CT,  IV.  Nos.  2,  8,  9.  Insolvency,  II.  (c).  Judgment,  V.  (a),  4),  No.  13.  Plead- 
ing, V.  (a),  8),  F.    Succession,  VII.  (a),  2),  b,  No.  82. 

5.  For  the  effect  of  fraud,  actual  or  constructive,  positive  or  negative,  see  Obliga- 
tions, III.  (b),  8) ;  (c),  2)  ;  VII.  (a),  6),  B,  §  2,  Nos.  18,  et  al.  ;  (b),  2).  Appeal,  III. 
(e),  1),  No.  1.  Attachment,  VI.  (d)  ;  VII.  (c).  Bills  and  Notes,  XV.  XVI.  Com- 
pensation, II.  Corporations,  VI.  (b),  Nos.  4, 9.  Domicil,  I.  No.  24.  Donations,  I. 
(d)  ;  II.  (d).  Evidence,  XII.  (f )  ;  XXIV.  (a).  No.  11.  Execution,  V,  (b),  No.  6 ; 
(d),  5).  Inventory,  No.  5.  Insxtrancb,  I.  (d)  ;  (g)  ;  in.  (e).  Judgment,  XI.  (b). 
Mani>ate,  V,  (b),  7)  ;  (e).  Marriage,  IV.  Mortgage,  VI.  (c),  3),  No.  2.  Pre- 
scription, II.  (b),  1),  B ;  III.  (a).  No.  5.  Public  Lands,  HI.  (c),  3),  c.  Sale,  III. 
(d),  7) ;  V. 

6.  For  act  28  March,  1840,  §§  10,  et  dL,  No.  117,  (15  March  1855,  §§  21,  22,  No. 
822,)  its  construction,  proceedings  under  it,  etc.,  see  Appeal,  I.  (i),  No.  8;  IX.  (b),No. 
24.  Arrest,  n.  Nos.  18, 17,  et  al  ;  III.  Nos.  18, 14 ;  IV.  (a),  No.  17  ;  (b).  Deposit, 
11.  No.  11.  Laws,  II.  (h),  Na  1.  Insolvency,  II.  (c).  Judgment,  XV.  (c),  3),  No. 
27  ;  (e).  No.  29.  Obligations,  VII.  (b),  2),  b,  §  3,  No.  23.  Partnership,  II.  (a), 
No.  7.    Pleading,  II.  (c),  No.  6.    Succession,  VIII.  (f),  2),  b.  No.  22. 

7.  For  the  frauds  of  minors  and  married  women,  see  Evidence,  XIL  (f),  No.  15. 
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Marriage,  VIII.  (a),  Na  2 ;  (c)  ;  (d)  ;  IX.  (b),  Nos.  10,  et  seq.    Minors,  IV.  No3. 
15,  27,  28. 

See,  further,  for  fraud.  Courts,  I.  Nos.  4,  10 ;  11.  (a).  No.  26 ;  (d),  1),  No.  8;  3), 
No.  27 ;  4),  Nob.  9, 18,  36 ;  5),  No.  28.    Criminal  Law,  IX.  (c). 

GARNISHEE. 
See  Attachment,  X.    Execution,  V.  (a),  3),  d. 

GRANT. 

See  Evidence,  III.  (c).  No.  4;  XIV.  (c).  No.  4 ;  XV.  (d),  1),  No.  1 ;  (e),  Na  1. 
Donations.  Ferries.  Lease,  I.  Marriage,  XIII.  (b),  4).  Prescbiption,  II. 
(b),  1),  B.    Public  Lands.     Servitudes,  II.  (b),  1),  a. 

HABEAS  CORPUS. 

1.  Habeas  corpus  is  not  the  proper  remedy  for  relief  from  a  moral  restraint;  so  it  is  not 
the  proper  remedy  to  test  the  regularity  of  proceedings  in  execution,  when  the  debtor 
has  given  bonds  not  to  leave  the  state.     Dodgers  CasCy  6  M.  570. 

2.  The  writ  may  issue  in  civil,  as  well  as  criminal  and  political,  cases.  Ifyde  t.  Jm- 
kins,  6  L.  436.  # 

3.  The  writ  is  one  of  right ;  but  courts  are  bound  to  do,  in  relation  to  it,  what  is  right 
between  the  prisoner  and  the  public.  Thie  idea  that  when  the  writ  issues  there  is  an 
abstract  riglit  to  immediate  action  thereon,  without  i*egard  to  circumstances,  is  wholly  nn- 
tenable.     State  v.  Roger,  7  A.  382.     Criminal  Law,  V.  (b),  Nos.  8,  9. 

See  Appeal,  L  (b),  2),  a.  Criminal  Law,  V.  (b),  Nos.  11,  12 ;  (c),  2),  No.  23. 
Minors,  V.  Na  14. 

HEIR. 

See  act  15  March,  1855,  No.  315.  Courts,  II.  (d),  4),  Nos.  47,  el  seg.  Domatioits, 
L  ir.  VI.  (b)  ;  (c) ;  VII.  No.  22.  Evidence,  XXII.  (b),  Nos.  6, 7, 16, 19.  Jmxjiim, 
XV.  (a),  2) ;  (c).  Marriage,  XIIL  (e),4).  Obligations,  VIIL  (a).  Pleaddtg, 
I.  (c),  6).    Parent  and  Child.    Succession. 

HOMESTEAD. 

See  Constitution, II.  (c), 3),  a, No.  17.  Donations,  II.  (a),  Na  10.  Laws,!. 
(a),  No.  14.  Privilege,  II.  (c).  Servitudes,  I.  No.  12.  Succession,  VIIL  (e), 
7),  c,  Na  19  ;  (f),  4),  Na  24. 

HOMOLOGATION. 

m 

See  Arbitration,  III.  Clerks  op  Court,  IIL  Nos.  11,  23.  Experts  and  Au- 
ditors, II.  Insolvency,  III.  (c) ;  XII.  Judgment,  XV.  (c).  New  Oeleaks,  II. 
(e),  5),  c.    Partition,  IIL  (c).    Succession,  VIII.  (f),  2) ;  3) ;  4). 

IGNORANCE. 

See  Bills  and  Notes,  IV.  (e)  ;  XI.  XV.  Donations,  VI.  (b),  1),  No.  4.  Elec- 
tions BY  THE  People,  III.  No.  16.  Error.  Jury,  II.  (c),  No.  8.  Laws,  II.  (a)» 
Nos.  1,  2.  Marriage,  IV.  Minors,  IIL  (d),  No.  11.  New  Trial,  IIL  (b). 
Notice. 

IMPRISONMENT. 

See  Arrest.  Courts,  III.  Criminal  Law.  Execution,  V.  (d),  5),  No.  3 ;  VI. 
Insolvency,  II.  Malicious  Prosecution.  Judgment,  V.  (a),  4),  Na  IS.  Man- 
damus, II.  No.  3. 

IMPROVEMENTS. 

See  Accession,  II.  (a).  Execution,  V.  (a),  4),  No.  7.  Lease,  I.  (b),  2).  Mar- 
riage, XIII.  (e),  4),  e.  Petitory  and  Possessory  Actions,  IL  (d).  Plkadlvg, 
VIIL  (b),  2),  No.  25.  Possession,  II.  Privilege,  III.  (a).  Quasi  Contbacw, 
I.    Revenue. 
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IN. 

See,  for  in  autre  droits  Appeal,  II.  (b).  Bills  and  Notes,  II.  Nos.  5,  9 ;  lY. 
(d),  2),  Nos.  5, 10  ;  3),  Nos.  5, 15,  et  oL  Evidence,  XII.  (h) ;  (j),  4).  Executory 
Process,  II.  (b),  2).  Judgment,  XV.  (a)  ;  (c),  2).  Pleading,  L  (b).  Persons. 
Succession,  VIIL  (e),  7),  o,  No.  4;  for  in  chief,  see  Criminal  Law,  XII.  (f),  3). 
Eyidekce,  XVI.  (c) ;  for  in  commendam,  see  Partnership,  V. ;  for  in  esse,  see  Dona- 
tions, I.  (a)  ;  III.  (d).  No.  4;  for  in  extremis,  see  Criminal  Law,  XII.  (c).  Dona- 
tions, VI.  (a),  1),  Nos.  8, 9 ;  5),  No.  16  ;  for  in  fieri,  see  Appeal,  I.  (b).  Bills  and 
Notes,  VIL  (d),  2),  No.  8.  Judgment,  IV.  XV.  (d).  Obligations,  III.  (b),  2). 
Succession,  V.  (a) ;  (b).  Vested  Rights  ;  for  inforo  conscientia,  see  Bankrupt- 
CT,  IV.  Nos.  3,  16.  Insolybnct,  XIII.  (b).  Evidence,  VIIL  (b).  No.  7  ;  for  in 
limine,  see  Appeal,  VL  (b).  Attachment,  VIIL  Costs,  III.  (b),  No.  4.  Plead- 
ing, VI.  (a)  ;  (b)  ;  for  in  mcrci,  see  Obligations,  VIL  (a),  2)  ;  3)  ;  for  in  nuUo  est 
erratum,  see  Appeal,  VL  (b) ;  VIIL  (b).  No.  10 ;  for  in  personam^  in  rem,  see  At- 
tachment. Execution,  V.  (a),  3),  b.  No.  4.  Executory  Process.  Judgment, 
XIV.  Mortgage,  VI.  (c).  Provisional  Seizure.  Roads  and  Levees  ;  for  in 
toiido,  see  Obligations,  VIIL  (e)  ;  for  in  transitu,  see  Attachment,  VIL  (b)  ;  (d). 
Pbiyilege,  UL  (b) ;  (d).     Sale,  III.  (b),  3). 

INDIANS. 

1.  Some  of  the  Indians  were  formerly  held  in  slavery  during  the  French  government 
m  Louisiana,  and  those  who  were  so  did  not  become  free  bj  the  subsequent  changes  of 
gOTcrnment.     Seville  v.  Chretien,  5  M.  275. 

2.  The  issue  of  an  Indian  woman  are  free.     Ulzire  v.  Poenfarre,  2  N.  S.  504. 

3.  A  runaway  slave  cannot  be  reached  by  civil  process  in  the  Indian  territory.  The 
power  given  the  Indian  agent  by  act  of  congress,  1834,  ch.  161,  §  10,  relates  only  to 
unlicensed  traders,  trappers,  settlers  on  Indian  lands,  and  foreigners  without  passports, 
all  of  whom  are  by  law  intruders  liable  to  be  removed  by  military  force.  George  v. 
Greenwoodj  11  A.  299. 

4.  Nor  can  the  courts  of  Arkansas  and  Missouri  under  act  of  congress,  1844,  ch.  103, 
isBoe  process  to  arrest  a  runaway  slave.    Jh, 

See,  for  Indian  titles,  Public  Lands,  L 


INJUNCTION. 

I.  In  General. 

II.  Op  the   Right  to  an  Injunction. 

(a)  In  General  3)  To  Regulate  the  Mode  or  Effects  of  Execu- 

(b)  ToRe^in.rEnf<yrceAcU<minJudi.  'ZXtSZ^^/u^'l^^^^iof'^ 

cicu  Matters.  Persons, 

1)  h  General,  M   To  Restrain  or  Enforce  Action  in  Mai- 

2)  To  Establish  Oaims  and  Defences  Availa-    ^  ^       ters  in  Pais. 

ble  be/ore,  or  Silenced  by^  the  Judament ; 
and  herein  of  the  Extinction  of  the  Obli* 
gation  and  Executory  Process, 

in.  What  Court  mat  Issue  the  Injunction. 

IV.  Of  the  Affidavit. 

V.  Of  the  Bond  and  Surety. 

VI.  Op  the  Execution  and  Effect  of  the  Writ. 

VIL  Op  the  Dissolution  of  the  Writ  j  the  Pleadings,  Evidence,  and  Trial. 

VIII.  Of  the  Damages,  Costs,  and  Interest. 

(ft)  h  GeneraL  (b)  Measure  of  Damages;   Interest;   and 

Fees  of  CounseL 
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I.  In  General. 

1.  An  injunction  against  an  execution  ib  not  a  new  suit  in  which  the  debtor  becomes 
plaintiff,  but  in  the  nature  of  an  opposition  in  the  first  suit,  and  forms  part  of  it.  Bow- 
leU  Y.  Shepherdy  4  L.  90 ;  Johnston  v.  Jfickey^  lb,  298. 

2.  A  parish  judge,  in  granting  an  injunction  in  the  district  judge's  absence,  need  not 
direct  in  his  order  into  what  court  it  is  to  be  returnable.  It  is  the  clerk's  duty  to 
issue  the  writ  according  to  law.    Stanbrough  v.  Scott^  1  R.  43 ;  Hagan  ▼.  Hart^  6  R  427. 

3.  When  after  enjoining  an  execution  sale  for  an  error  in  the  adTertisement,  aod  a 
readvertisement  by  the  sheriff  for  a  more  distant  day,  plaintiff  bonds  the  property,  he 
abandons  the  injunction.     Beard  y.  Gresham,  5  A.  160. 

4.  In  cases  affecting  the  public  health  or  convenience,  or  police  regulations  generaDj, 
the  proper  practice  requires  that  applicants  for  an  iiyuncUon  should,  before  it  be  granted, 
establish  contradictorily  at  least  a  primd  facie  necessity  for  the  writ.  Ohatard  t.  ISew 
Orleans,  10  A.  752. 

IL   Op  the  Bight  to  an  Injunction. 
(a)  Li  General 

1.  An  injunction,  though  improvidently  issued,  will  not  be  dissolved,  when  it  appears 
from  the  face  of  the  proceedings,  or  legal  evidence,  or  evidence  admitted  without  objec- 
tion, that  the  party  will  be  immediately  entitled  to  the  same  remedy.  3  N.  S.  480 ;  4 
N.S.499;  7N.S.273;  8N.S.680;  2  L.  66 ;  3  L.220;  4L.402;  5L.61;  8L75; 
14  L.  277 ;  15  L.  184 ;  2  A.  488 ;  4  A.  107  ;  5  A.  406 ;  8  A.  489.  Judgment,  V. 
(a),  3),  Nos.  2,  4.     Sequestration,  II.  (a).  No.  4.    Injfroy  IV.  (b),  3),  No.  6. 

2.  An  injunction  lies  to  prevent  any  act  which,  if  consummated,  would  be  a  groaod 
for  damages.     Carraby  v.  Morgan,  5  N.  8.  501.     Pleading,  I.  (a).  No.  20. 

(b)   To  Bestrain  or  Enforce  Action  in  Judicial  Matters, 

1)  In  GeMTcd. 

1.  Where  the  law  directs  certain  judgments  to  be  executed  notwithstanding  an  appeal, 
their  execution  cannot  be  suspended  by  injunction.     State  v.  Pitot,  11  M.  535. 

2.  The  syndic,  especially  when  representing  the  creditors,  may  by  injunction  restnin 
their  proceeding  against  the  debtor's  property,  even  in  the  hands  of  third  persons.  Muss 
V.  Seeher,  11  L.  542. 

3.  If  a  judgment  be  so  illegal  as  to  be  a  nullity,  resort  should  be  had  to  an  actioD  of 
nullity,  and  not  an  injunction.     Cook  v.  State,  16  L.  286. 

4.  An  injunction  cannot  stay  execution  because  the  petition  and  bond  of  appeal,  duly 
filed,  are  lost     State  ex  rel  La.  Ins.  Go.  v.  Judge,  18  L.  542. 

5.  Nor  because,  the  judgment  being  jointly  in  favor  of  one  as  sheriff,  he  has  resigned 
and  cannot  receive  the  amount     Ih, 

6.  Nor  because  such  co-plaintiff  has  made  a  surrender,  and  can  no  longer  sue  for  moneys 
due  him  individually  prior  to  his  cession.     Ib. 

7.  Executory  process  here  on  a  judgment,  afterwards  enjoined  in  the  state  where  it 
was  rendered,  will  be  enjoined  to  abide  the  injunction  there.  Brien  v.  Loftus,  3  B.  163, 
Judgment,  V.  (c).  No.  1. 

8.  An  injunction  against  a  premature  execution,  if  the  creditor  can  immediately  afler- 
wards  take  out  another,  will  not  be  perpetuated.  The  debtor,  having  had  aU  the  deky 
to  which  he  was  entitled,  will  be  relieved  only  from  damages  and  costs.  Dc^/tanY.Otm- 
mercial  Bank,  6  R.  17.     Infra,  VII.  (a),  Nos.  9, 13. 

9.  If  execution  issue  after  a  suspensive  appeal,  the  inferior  court  may  prevent  a  sale 
by  injunction.    Aubert  v.  Bobinson,  6  R.  463.     Appeal,  YII.  (a).  No.  3. 

10.  The  debtor  who  could  have,  but  has  not,  opposed  the  manner  in  which  property 
is  sold,  cannot  enjoin  the  purchaser  from  enjoying  it  pending  an  action  to  annul  the 
sale.     City  Bank  v.  Mclntyre,  8  R.  467. 

11.  Where  one,  ordered  to  give  security  before  taking  out  execution,  executes  a  bond, 
but,  on  objection  to  it  as  not  for  a  sufficient  amount,  executes  a  second  with  the  same 
obligors  for  a  further  sum,  the  mere  fact,  that  two  bonds  were  given  instead  of  one,  will 
not  authorize  an  injunction.     Dwight  v.  Carson,  2  A.  459. 

12.  A  corporation  will  not  be  enjoined  from  suing  for  infractions  of  its  ordinances  before 
a  justice,  from  whose  decision  an  appeal  lies  to  the  supreme  court  His  jarisdictioo  can- 
not be  thus  interfered  with.     Devron  v.  Municipality  No.  One,  4  A.  11. 
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IS.  It  is  doubtful  whether  execution  of  a  judgment  in  favor  of  the  state  can  be  enjoined. 
6  A.  282 ;  13  A- 11 1 ;  14  A.  656.     Pleading,  I.  (c),  8),  No.  5. 

14.  One  who  asks  relief  against  his  creditor's  entire  claim  must  show  distinctly  the 
pecuniary  extent  of  his  danger ;  particularly  where  a  decree  of  the  district  court  adverse 
to  his  pretensions  is  to  be  disturbed.     Leverich  v.  Oitizent^  Bank,  7  A.  290. 

15.  In  act  18  March,  1850,  No.  158,  which  authorizes  execution  on  a  judgment  de- 
stroyed by  the  burning  of  the  court-house  of  the  parish  of  Claiborne,  the  proviso,  which 
allows  the  debtor  to  enjoin  in  certain  cases,  does  not  extend -to  his  twelve  months'  bond 
for  property  bought  in  under  the  execution.     Wafer  v.  Wafer,  7  A.  542. 

16.  In  no  cases  is  the  writ  more  frequent  or  appropriate  than  those  of  actions  of  nul- 
lity. It  retains  things  in  statu  quo,  pending  the  issue,  and  prevents  the  interest  of  third 
persons  from  being  sacrificed.     Klein  v.  (han,  10  A.  522. 

17.  So  though  a  mere  third  opponent,  claiming  a  preference  on  property  seized, 
cannot  have  an  injunction,  yet,  in  an  action  to  annul  for  fraud  the  judgment  of  a  wife 
against  her  husband  and  to  quash  the  execution,  it  may  be  enjoined  pending  the  action. 
JL 

18.  An  intervenor  who  has  bonded  a  schooner,  attached  as  defendant's,  cannot  enjoin 
plaintiff  after  he  has  obtained  judgment  from  executing  it  against  defendant  on  the  prop- 
tTty  or  bond,  there  being  no  positive  allegation  that  plaintiff  ia  about  to  seize  the  property, 
or  that  it  is  under  seizure,  or  in  the  state.  The  complaint  is  vague  and  in  the  altema- 
tire.      Tayhr  v.  Clark,  11  A.  560. 

19.  Plaintiff,  in  such  case,  cannot  be  enjoined  because  about  to  sue  on  the  bond. 
Matters  available  in  the  defence  of  a  suit  will  not  authorize  an  injunction,  at  least  in  the 
absence  of  any  showing  that  an  irreparable  injury  is  about  to  be  inflicted.     lb. 

2(h  A  creditor  might  be  perpetually  baffled,  if  injunction  after  injunction  could  issue 
from  the  same  court  on  the  same  grounds.  If  the  debtor  acquiesce  in  the  decree  over- 
ruling his  first  opposition,  it  becomes  res  judicata;  if  he  do  not,  his  remedy  is  by  appeal, 
and  then  there  is  lis  pendens  to  estop  him.  Trescott  v.  Lewis,  12  A.  197.  Judgment, 
XV.  (b),No8.14,29. 

21.  ^Execution  cannot  be  hampered  by  successive  injunctions  on  different  grounds, 
which  might  have  been  put  at  issue  in  one  proceeding.  Any  other  rule  would  open  the 
door  to  endless  litigation.  Interest  reipvhUcce  ut  sit  finis  Utium.  Fluker  v.  Davis,  12 
A.  613.    Judgment,  XV.  (b),  Nos.  35,  36 ;  (e).  No.  27. 

22.  Where  execution  issues  for  a  larger  rate  of  interest  than  allowed  by  the  judgment, 
the  right  to  enjoin  is  limited  to  the  amount  of  the  error  and  does  not  extend  to  the  whole 
judgment.  Act  14  March,  1855,  §  4,  No.  262  ;  Barrow  v.  Rohichaux,  14  A.  207.  htfra^ 
2),  No.  3. 

See  Pleading,  V.  (a),  3),  f.  Justice  of  the  Peaoe,  Nos.  20,  24.  Sale,  VIL 
(d).  No.  27.    Succession,  VIII.  (e),  8),  No.  7. 

2)  7b  EttabUsh  OZot'iM  and  Dtfences  Atailable  before,  or  Silenced  hy,  the  Jndgmeni  ;  and  herein  of  the 

Extinction  of  the  ObUgation  and  Executory  Prooeee. 

1.  Exeontion  of  a  judgment  may  be  perpetually  enjoined  for  the  amount  of  a  judgment 
subsequently  recovered  by  the  debtor  against  the  creditor.     Muse  v.  Rogers,  12  M.  370. 

2.  An  injunction  cannot  issue  to  stay  execution  on  grounds  which  might  have  been 
pleaded  in  defence  before  judgment  1  N.  S.  71 ;  8  N.  S.  513.;  2  L.  181 ;  5  L.  442; 
8  K  104,  273;  3  B.  224;  8  R.  22;  9  R  165;  1  A.  283;  3  A.  130;  5  A.  598,  670; 
6  A.  282 ;  8  A.  6,  489 ;  10  A.  347 ;  12  A.  85 ;  13  A.  Ill,  374.  Criminal  Law,  V. 
(c),  1),  No.  7.    Judgment,  XI.  (b).  No.  23.    Succession,  VIII.  (f),  2),  b.  No.  28. 

3.  The  whole  execution  cannot  be  enjoined  for  a  partial  set-off;  if  it  issue  for  more 
than  is  due,  the  injunction  will  be  sustained  for  the  amount  of  the  error  or  credit  to  which 
the  debtor  is  entitled,  and  dissolved  for  the  rest.  C.  P.  748 ;  2  N.  S.  51 ;  17  L.  507 ; 
2  A.  360,  763 ;  4  A.  150 ;  6  A.  95  ;  act  14  March,  1855,  §  4,  No.  262.  Infra,  VHI.  (a), 
No«.  1, 13,  et  oL;  Supra,  1),  No.  22.     Execution,  V.  (f).  No.  13. 

4.  Under  the  Spanish  law,  defendant  might  purchase  a  note  of  plaintiff  after  judgment 
and  exeontion  and  suspend  execution  by  injunction,  until  his  claim  to  set  off  the  amount 
ooald  be  determined.     CaldweU  v.  Davis,  2  N.  S.  135. 

5.  Execution  will  not  be  enjoined  because  the  judgment  gave  interest  where  the  verdict 
gave  none.     McMteken  v.  MiUaudon,  2  L.  181. 

6.  It  is  a  sufficient  ground  to  enjoin  an  order  of  seizure  for  the  price  of  land,  that  a 
Bait  IB  pending  between  the  parties  in  the  same  court  to  annul  the  contract,  and  that  the 
debtor  has  lai^  offsets.    Johnston  v.  HicJuy,  4  L.  285, 293.     • 
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7.  Defendant,  who  purchases  plaintiff's  interest  at  judicial  sale,  maj,  though  he  let 
judgment  go  against  him  without  pleading  confusion,  enjoin  plaintiff's  execution.  JEoMin 
y.  Dugaty  4  L.  399. 

8.  An  injunction  lies  against  an  order  of  seizure  for  the  price  of  land,  of  the  best  part 
of  which  the  vendee  has  been  evicted  since  the  sale.     Barrow  v.  Cazecmx^  5  L.  75. 

9.  Error  and  want  of  consideration  in  a  note  and  mortgage  aothorize  an  injanction 
against  an  order  of  seizure  thereon.     GreenweU  v.  RoherUy  7  L.  65. 

10.  Where  execution  issues  for  the  whole  amount  of  a  judgment,  under  which  defend- 
ants are  to  pay  a  part  into  court  and  to  retain  the  balance  as  distributees  in  their  own 
right,  an  injunction  for  the  amount  paid  and  that  to  which  thej  are  entitled  will  be  sus- 
tained but  dissolved  for  the  rest.     Millaudon  v.  Percy,  9  L.  443. 

11.  An  order  of  seizure  cannot  be  enjoined  for  want  of  an  amicable  demand.  15  L 
184,431;  3  A.  268. 

12.  The  surety  on  a  bail  bond,  condemned  without  notice  or  copy  served  of  the  judg- 
ment fiiHy  must  appeal  and  not  enjoin.  Cook  v.  StaUy  16  L.  286 ;  Tkibodaux  Y.Wrigkt, 
3  A.  130.    Judgment,  VII.  No.-9. 

13.  In  a  sale  per  avenionem  an  injunction  for  deficiency  in  quantity  against  an  order 
of  seizure  will  be  dissolved  with  damages.     BraxeaU  v.  Borddon,  16  L.  333. 

14.  Where  in  the  course  of  the  trial  it  appears  that  the  debt  is  partially  paid,  though 
the  injunction  be  dissolved  lor  want  of  such  an  allegation,  another  will  issue.  Woodbum 
▼.  Friend,  19  L.  496. 

15.  An  injunction,  and  not  a  rule  to  show  cause,  is  the  proper  proceeding  to  arrest  an 
order  of  seizure.     Clement  v.  Oakey,  2  R.  90.     Executort  Pbocess,  IV.  No.  9. 

16.  The  discovery  of  material  evidence,  since  the  final  decision  on  appeal,  is  no  ground 
for  injunction.     The  matter  is  res  judicata,     Campbell  y»  Briggs,  3  B.  110. 

17.  ASier  judgment  for  the  price  of  land,  a  discovery  of  plaintiff's  want  of  title  does 
not  authorize  an  injunction.     Morrieon  v.  Crooks,  3  R.  273. 

18.  A  judgment,  payable  in  specie,  cannot  be  enjoined  because  the  original  oootnct 
entitled  the  debtor  to  pay  in  notes  of  a  particular  buik ;  the  defence  should  have  been 
urged  in  the  original  suit.     Daylon  v.  Cmnmercial  Banky  6  B.  17. 

19.  One  who  lets  judgment  go  against  him,  without  pleading  in  compensation  as  he 
might  have  done,  does  not  lose  his  claim  but  must  sue  for  it  separately.  He  cannot 
enjoin  to  plead  compensation  by  way  of  exception,  unless  he  show  he  acquired  the  daim 
after  judgment.  So,  too,  an  injunction  lies  only  for  a  payment  after  judgment  Act 
14  March,  1855,  §  3,  No.  262 ;  C.  P.  373;  8  R.  22;  9  B.  165;  3  A.  124;  10  A.  721; 
12  A.  85,  88.  Judgment,  V.  (a),  3,  No.  6;  XV.  (b).  No.  7.  Pleading,  VIIL  (t), 
No.  2. 

20.  An  injunction  may  bsue  against  an  order  of  seizure  on  notes,  given  \fj  the  maker 
for  a  title  to  land  in  ignorance  of  his  right  to  claim  from  the  payee  a  title  for  a  smaller 
sum.    Jenkins  v.  Felt^m,  9  R.  200. 

21.  Where  plaintiff  enjoins  an  order  of  seizure  on  a  note  because  null  and  gives  bond, 
and,  under  the  issue  tendered,  it  is  necessary  to  preserve  the  property  in  dispute  pend- 
ing the  litigation,  the  injunction  cannot  be  dissolved  on  the  face  of  the  pleadings*  C.  P. 
303 ;  Sowell  v.  Cox,  10  B.  68. 

22.  The  execution  of  a  judgment,  absolute  on  the  matters  it  decides,  cannot  be  en- 
joined by  a  party  litigating  other  matters  in  controversy  it  reserves.  Henderson  v.  WU' 
cox,  2  A.  502 ;  9  A.  347 ;  Hereford  v.  Babin,  14  A.  333. 

23.  A  discharge  under  the  bankrupt  act  19  August,  1841,  which  might  have  been 
pleaded  to  the  action,  cannot  avail  to  enjoin  execution  of  the  judgment.  Palmer  v. 
Moore,  3  A.  208. 

24.  Execution  cannot  be  enjoined  on  an  unliquidated  daim,  where  the  objection  is 
specially  pleaded  and  the  judgment  is  for  a  specific  amount  5  A.  648;  6  A.  471 ;  10 
A.  734 ;  14  A.  333.    Compensation,  IL  Na  4. 

25.  A  plea  of  compensation,  rejected  by  a  judgment,  will  not  sustain  an  injunction 
agamst  its  execution.     Hooper  v.  Modes,  7  A.  137. 

26.  When  a  bond  of  indemnity  against  a  lost  note,  on  which  judgment  is  obtained,  is 
accepted  by  the  judge  who  refuses  to  set  it  aside  on  defendant's  motion,  he  cannot  enjoin 
for  insufficiency  of  the  bond.    Mills  v.  Jones,  9  A.  11. 

27.  A  judgment  against  a  married  woman,  not  impugned  for  fraud  or  malpractioe, 
cannot  be  enjoined  because  for  a  debt  not  enuring  to  her  l^nefit,  though  such  defence  if 
pleaded  might  have  defeated  the  action.  HaU  v.  CarrolL  10  A.  412.  Judgment,  XI. 
(b),  No.  9.  ^ 
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28.  Though,  as  a  general  rale,  judgment  cannot  be  enjoined  for  matters  pleadable 
before,  jet  defendant,  who  disputes  plaintiff's  claim  in  tato,  may  decline  to  set  up  a  claim 
though  liquidated  by  note.  If  afterwards  the  parties*  respective  claims  be  established 
bj  judgments,  compensation  takes  place  by  operation  of  law  and  if  either  sue  out  execu- 
tion, it  seems,  an  injunction  lies.  Preston,  J.,  in  £Ui8  r,  Fisher,  10  A.  479.  [  77^ 
opinion  rendered  through  Preston,  J.,  was  overruled,  hut  the  point  stated  untouched.'] 

29.  Plaintiff  cannot  enjoin  the  judgment  of  a  bank  against  him  on  an  allegation  that 
he  had  deposited  with  it,  to  pay  the  judgment,  notes  which  should  have  been  collected  and 
must  be  presumed  prescribed.     Orow  v.  Mechanics^  Bank,  12  A.  692. 

30.  Defendant,  holding  plaintiff's  notes  before  judgment,  must  plead  them  there  and 
then ;  he  cannot  afterwards  enjoin  to  compensate  them ;  and,  in  the  absence  of  proof,  it 
wiU  be  presumed  he  held  them  before  maturity.     Orow  v.  Watkins,  12  A.  845. 

31.  InsufKciency  of  evidence  to  justify  the  judgment  must  be  remedied  by  appeal  and 
not  injunction.     Sartorius  v.  Ikiwson,  13  A.  111.     Judgment,  XI.  (b).  No.  45. 

32.  Where,  in  an  action  against  a  debtor  and  his  surety  in  solido,  judgment  goes  against 
the  latter  who  neglects  to  plead  matters  by  pleading  which  the  debtor  subsequently 
annuls  the  principal  obligation,  the  surety,  though  he  cannot  generally,  may  sometimes 
avail  himself  thereof.     IXekason  v.  Bell,  13  A.  249. 

33.  Thus ;  pending  a  redhibitory  action  against  the  vendor,  he  sued  the  vendee  and  his 
surety  on  their  notes  given  for  the  price ;  the  vendee  pleaded  the  pendency  and  matters 
of  the  former  suit,  but  against  the  surety  who  did  not  appear  a  default,  confirmed,  be- 
came final.  The  vendee  afterwards  had  judgment  in  his  redhibitory  action  and,  as  a 
consequence,  in  the  action  against  him  on  the  notes.  Bidd,  that  the  surety  might  with 
this  judgment  enjoin  the  execution  against  him.  3.  Criaqnal  Law,  V.  (d),  4),  Nos. 
10,  15. 

34.  In  sudi  case,  the  redhibitory  acdon  embraced  something  more  than  an  exception, 
whidi  could  but  partially  have  protected  the  vendee  whose  judgment  —  an  entirety  — 
had  effect  only  when  rendered  and  pleaded  in  the  vendor^s  suit.  From  that  time  only, 
then,  it  could  have  availed  the  surety,  like  the  debtor's  subsequent  pavments  or  pleas  in 
compensation.  Otherwise  the  vendor  might  recover  the  thing  from  tne  vendee  and  the 
price  from  his  surety.     lb, 

35.  Perhaps  too,  in  such  case,  the  surety  if  compelled  to  pay  might,  under  3021 
C.  C.,  have  recourse  over  against  the  vendee  who  would  thus  be  deprived  of  the  fuU 
protection  of  his  judgment,    lb. 

36.  Execution  cannot  be  arrested  by  compensation  available  in  the  original  suit 
IhnneU  v.  Parrott,  13  A.  251. 

37.  Merrick,  C.  J.,  concurring.  A  final  judgment  sustaining  a  reconventional  de- 
mand and  dismissing  plaintiff's,  but  reserving  his  future  right  of  action,  cannot  again  be 
delayed  by  that  question  as  a  bar  to  the  execution.  The  matter  reserved  can  no  longer 
be  opposed  to  the  judgment,  and  the  party  is  left  to  his  action  at  his  opponent's  domiciL 
C.F.  373;  Jb. 

38.  The  rule,  silencing  defences  available  before  judgment,  is  true  only  where  the  par- 
ties are  the  same.  So  where  one  in  her  personal  capacity  defending  her  personal  rights 
in  an  action  of  mortgage  fails  to  plead,  that  part  of  the  property  belongs  to  her  ward, 
she  may  still  on  that  ground  enjoin  the  judgment  as  tutrix.  The  minor  is  plaintiff  in  in- 
junction and  cannot  be  estopped  by  her  bad  faith.  Eagan  v.  Bell,  13  A.  508.  Per- 
sons. 

39.  Bui  the  rule  is  not  qualified  by  the  fact  that  the  original  demand  was  contested  by 
defendant,  who  could  not  be  forced  to  admit  it  by  pleading  compensation.  Parties  must 
select  their  defences  to  an  action  whilst  i)ending.  After  judgment  it  is  too  late  to 
remedy  defects  from  a  failure  of  proof  on  the  original  pleas.     Todd  v.  Fisk,  14  A.  13. 

40.  A  claim  in  diminution  of  price,  for  deficiency  in  quantity  of  land  sold,  denies  the 
right  to  recover  the  whole  claim  for  failure  of  consideration,  and  so  is  quite  different 
from  compensation  which  admits  the  debt  The  vendee  in  such  case  may,  though 
his  daim  be  unliquidated,  enjoin  executory  process  for  the  price  and  cannot  be  driven  to 
a  separate  action.  Daois  v.  Millaudon,  14  A.  868.  Pleading,  VI.  (d).  No.  6.  Prb- 
8CRIPTIOK,  VIL  Nos.  1,  2. 

3)  T«  RegukUe  the  Mode  or  EffecU  ofExeeviion;  and  herein  of  OonewrretU  Seizurts  and  the  Semtre  of 

Property  of  Third  Peraone. 

• 

1.  Execution  against  one  debtor  in  soUdo  cannot  be  enjoined,  because  property  has 
been  seized  on  execution  against  another.    Dunuau  v.  EiUeuXy  9  M.  322. 


668  INJUNCTION,  U.  (b),  3). 

2.  Defendant,  who  points  oat  property  as  that  of  his  oodefendant  and  buys  it  in,  can- 
not enjoin  execution  on  his  twelvemonth's  bond  because  the  property  belonged  to  none  of 
the  defendants.     Duhreuil  v.  SatiUej  4  N.  S.  91. 

8.  Nor  can  the  debtor  who  buys  his  own  property  enjoin  execution  on  his  bond,  be- 
cause the  deed  is  irregular..   lb.  93.    Execution,  V.  (d),  6),  a,  No.  8. 

4.  Possession  alone  suffices  to  sustain  an  injunction  against  the  seizure  of  propertj. 
WeOs  T.  Omter,  6  N.  S.  311. 

5.  A  debtor  in  whose  hands  the  debt  is  attached  may  enjoin  execution  by  his  creditor. 
Morgan  v.  Feet;  8  N.  S.  396. 

6.  Judicial  process  cannot  be  enjoined  for  mere  irregularity  in  the  mode  of  its  execu- 
tion ;  injury  or  the  apprehension  of  injury  must  likewise  be  shown.  An  injuncdoo  will 
not  be  perpetuated  when  the  party  enjoined  may  immediately  obtain  an  tdiat  writ  and 
proceed  anew.  2  L.  66 ;  U  L.  277  ;  1  R.  470 ;  5  A.  167.  Supra,  (a),  Na  1.  Mak- 
DAuus,  I.  (b),  No.  6.    Execution,  II.  No.  10. 

7.  The  danger  of  ultimate  eviction,  because  minors  are  interested  in  property  sold 
under  attachment,  will  not  authorize  an  injunction  to  I'estrain  the  owners  from  receiving 
the  proceeds  remaining  after  satisfaction  of  the  attachment  debt,  and  deposited  in  bank. 
The  danger  should  have  been  considered  by  the  purchaser  before  he  paid  the  price. 
Courts  will  not  interfero  to  prevent  evils  remotely  probable  or  barely  possible.  Lcaneyer 
V.  Rotizariy  8  L.  281. 

8.  In  settling  successions,  all  the  property  to  which  the  deceased  had  any  right  may  be 
sold.  A  third  party  cannot  enjoin  the  sale  on  pretence  that  he  is  the  true  owner  and  in 
possession.     Se^fmour  v.  Bourgeal,  12  L.  123. 

9.  The  sale  of  a  plantation  cannot  be  enjoined  because,  though  a  cotton  or  sugar  estate, 
merely  described  as  a  tract  of  land.     Amous  v.  Lesasster,  12  L.  124. 

10.  Where  a  fi»  fa,  is  enjoined  because  the  judgment  is  not  credited  with  a  certain 
sum,  plaintiff  is  chargeable  with  costs,  but  the  omission  to  state  the  fact  in  an  aUat  writ 
does  not  autliorize  its  injunction.     SaUer  v.  McHenry,  17  L..507. 

11.  It  is  against  equity  to  carry  on  two  executions  at  the  same  time;  and  where  prop- 
erty is  under  seizdre  under  a  judigment  in  another  state,  executory  process  on  the  judg- 
ment here  will  be  enjoined  a  reasonable  time,  giving  the  parties  the  right  to  show  that 
the  judgment  has  been  satisfied  or  the  remedy  exhausted.  Newell  v.  Morton^  3  B.  102. 
Judgment,  V.  (c),  No.  1. 

12.  Art.  301  C.  P.  provides  for  those  having  a  higher  privilege  ihim  the  seizing  cred- 
itor, who  is  to  rank  among  the  distributees.     OampbeU  v.  OrecUtars,  3  R.  106.  . 

13.  An  over-seizure  will  not  authorize  an  injunction ;  the  remedy  is  under  &  P. 
652-3.     Dabbs  v.  Hemkm,  3  R  123  ;  TempU  v.  MarshaU,  11  A.  613. 

14.  A  third  person  cannot  enjoin  an  execution  simply  because  he  has  a  privilege  or 
mortgage  on  the  property.  His  remedy,  to  regulate  the  effects  of  the  seizure,  is  by  third 
opposition,  C.  P.  396,  401-3,  the  proceeds  being  arrested  in  the  sheriff's  hands  by  in- 
junction. 5  R.  496;  10  6.  28;  2  A.  762;  11  A.  275;  14  A.  404.  Mortgage,  VL 
(c),  3).    Obligations,  VII.  (b},  2),  d.  No.  22. 

15.  The  sheriff  should  not  advertise  movables  he  has  not  seized ;  but  the  debtor  in 
the  free  use  of  them  cannot  enjoin  the  sale ;  he  can  obtain  relief  by  surrendering  them. 
Calderwood  v.  Prevost,  9  B.  182. 

16.  Execution  cannot  be  enjoined  for  a  trivial  error  in  the  costs,  especially  where  do 
presentation  of  the  claim  and  demand  of  payment  are  shown ;  de  minimu,  etc  The 
error  may  be  corrected  under  an  order  of  court  in  the  clerk's  office.  Oaldertpeod  v. 
Trent,  9  R.  227 ;  Ihinght  v.  Sichard,  5  A.  367.     Appeal,  IX.  (e),  Na  13, 

17.  The  vendor's  warranty  of  title  is  a  sufficient  interest  to  support  his  injuncdoo 
against  the  sale  of  the  property  by  a  third  person.     Bach  v.  Goodrich,  9  R.  391. 

18.  Under  298,  §  6,  C.  P.,  in  a  suit  for  separation  of  property,  the  wife  may  enjoin 
her  husband  from  disposing  of  property  held  in  community,  or  on  which  she  has  a  priv- 
ilege. But  with  regard  to  his  creditors,  her  remedy,  when  she  seeks  only  a  prefennice, 
is  by  third  opposition.     C.  P.  300,  et  seg. ;   Gil  v.  Gil,  10  R  28. 

19.  Where  judgment  allows  a  credit  which,  instead  of  being  inserted  in,  is  indorsed  on, 
the  Ji.  fa,  in  the  clerk's  certificate  under  the  seal  of  court,  the  error,  if  one,  is  no  ground 
for  enjoining  execution  for  its  whole  amount.     Rowley  v.  Kemp,  2  A.  360. 

20.  The  owner  of  an  undivided  half  of  land  cannot  enjoin  the  seizure  of  the  other  no- 
divided  hali^  because  he  has  a  privilege  thereon  for  a  levee  and  useful  improvements. 
Brown  v.  Bemiee,  2  A.  365.     Execution,  V.  (a),  4),  No.  7. 

21.  A  debtor  cannot  enjoin  the  sale  of  properly  because  belonging  to  others ;  they 
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mnst  interfere  themselves  or  through  him  as  their  agent,  if  he  be  such.    Mitchell  v.  Lay, 
3  A.  593. 

22.  The  advertisement  of  a  sale  for  between  10  A.  M.  and  4  P.  M.  is  no  ground  for 
an  injunetion  under  act  5  March,  1842,  No.  91,  requiring  sales  to  begin  at  IL  A.  M. ; 
especially  when  there  is  no  allegation  that  the  sheriff  intended  to  disobey  the  law.  Dorsey 
V.  Vaughan^  5  A.  155. 

23.  A  judgment  debtor,  in  whose  hands  seizures  are  made  by  various  creditors  of 
pkdntifT,  should  pay  the  money  into  court ;  if  enjoining  he  fail  to  plead  the  seizures,  and 
give  the  true  owner  of  the  judgment  an  opportunity  to  relieve  him  from  -  them,  the  in- 
JQDctioB  will  be  dissolved  with  damages.  Bathhone  v.  London,  6  A.  439.  Plkading, 
L  (c),  9),  No.  7. 

24.  A  party  cannot  enjoin  on  a  mere  objection  of  form,  not  made  when  the  money  is 
demanded  under  the  execution.     Lehlanc  v.  WaUh,  8  A.  67. 

25.  So  where  under  the  judgment  no  execution  is  to  issue  until  plaintiff  give  defend- 
ant a  mortgage,  and  the  sheriff  before  execution  presents  a  mortgage,  to  which  defendant 
objects^  not  because  the  tender  is  informal  but  because  the  property  is  insufficient,  which 
it  is  not,  his  injunction  will  be  dissolved  with  damages.     lb, 

26.  An  error  in  the  description  of  property  not  calculated  to  mislead  in  the  first  ad- 
vertisement, but  corrected  in  those  subsequent,  is  no  ground  for  an  injunction.  McMicken 
V.  Morgan,  9  A.  208. 

27.  A  legal  mortgagee  cannot,  because  such,  enjoin  a  writ  of  possession  against  the 
property.     The  writ  cannot  impair  his  rights,     ^shford  v.  TihbitUy  11  A.  167. 

28.  A  judicial  mortgagee,  claiming  the  proceeds  in  preference  to  a  seizing  creditor, 
may  enjoin,  though  a  third  opposition  be  the  more  proper  proceeding.  Oakey  v.  Sheriff, 
13  A.  273. 

29.  The  seizure  under  execution  against  a  third  person  of  the  vendee's  property  can- 
not be  enjoined  by  his  vendor,  because  his  obligations  in  warranty  may  attach.  The 
action,  petitory  in  character,  can  be  brought  only  by  the  party  holding  the  legal  title. 
Eaeh  successive  vendor,  heack  to  the  origin  of  the  title,  would  otherwise  have  the  same 
right,  and  thus  the  judgment  creditor  be  involved  in  ruinous  litigation.  The  vendor  is 
protected  by  the  rule,  which  releases  him  from  a  warranty  which  the  laches  of  the 
vendee,  when  sued,  has  prevented  him  from  making  good.  KeUy  v.  Wiseman,  14  A. 
661.  Petitoet  and  Possessory  Actions,  II.  (c),  1),  No.  11.  Sale,  IIL  (c),  2), 
D,  f  2,  No.  1.    Pl£A]>ino,  I.  (a).  No.  11. 

^  (c)   To  Restrain  or  Enforce  Action  in  Matters  in  Pais. 

1.  The  writer  of  a  letter  may  enjoin  its  unauthorized  publication.  Denis  v.  Lederc,  1 
M.297. 

2.  Any  proprietor  in  a  city  may  enjoin  the  erection  of  buildings  by  an  individual  on 
public  places.     Hew  Orleans  v.  Gravier,  11  M.  620. 

3.  A  perpetual  injunction  will  not  be  granted  when  not  asked,  nor  where  the  right  to 
be  seenred  is  not  a  corporate  one,  but  common  to  every  inhabitant.  Municipality  No. 
One  T.  Municipality  No,  Two,  12  L.  49. 

4.  Nor  win  an  injunction  be  maintained  to  restrain  the  action  of  the  city  council,  when 
it  might  limit  their  legitimate  exercise  of  authority  and  the  right  claimed  is  indefinite,  lb, 

5.  An  injunction  may  compel  parties  or  public  officers  to  do  certain  acts,  as  well  as 
restrain  them  from  acting.  It  is  as  effective  to  enforce  a  right  as  to  prevent  a  wrong. 
So  it  may  issue  to  compel  the  removal  of  an  obstruction  in  a  common  way.  C.  P.  298 ; 
McDonough  v.  Calloway,  7  R.  442. 

6.  A  threat  of  trespass  on  land  without  an  actual  trespass  will  not  sustain  an  injunc- 
tion.    Woods  V.  Kirldand,  2  A.  337. 

7.  The  burning  of  a  brick-kiln  near  a  dwelling,  exposing  it  to  danger  and  seriously 
incommoding  the  occupants,  may  be  enjoined.     Fusdier  v.  Spalding,  2  A.  773. 

8.  The  property  of  a  debtor,  present  and  subject  to  the  jurisdiction  of  the  court,  can- 
not be  taken  in  limine  litis  from  his  possession  and  control,  at  the  instance  of  one  who 
sues  to  establish  that  he  is  a  creditor,  and  to  subject  it  to  the  judgment  he  seeks  to  obtain. 
United  States  v.  Smith,  7  A.  18$. 

9.  So  where  plaintiff,  with  a  judgment  from  another  state  against  defendant,  alleges, 
that  all  the  latter^s  property  is  concealed  in  bis  codefendant's  name  and  that  they  Imve 
combined  to  defraud  him,  and  will  fraudulently  dispose  of  the  property  pending  the  suit 
to  make  the  judgment  executory,  injunctions  cannot  be  thrown,  like  a  sweep-net^  over 
defendant's  entire  property  to  dxag  it  into  court  as  under  a  general  sequestration.     lb. 


670  INJUNCTION,  m. 

10.  Plaintiff,  after  selling  a  stock  of  goods  on  a  long  credit,  cannot,  as  holder  of  some 
of  the  sale-notes,  enjoin  the  vendee  from  selling  the  goods  on  the  allegation  that  (he  lat- 
ter is  selling  at  auction  to  protect  an  indorser  on  the  notes,  a  fraudulent  confederate ; 
that  he  is  conducting  his  affairs  out  of  the  usual  course  of  business ;  and  that  his  appre- 
hended insolvency  may  defeat  plaintiff's  privilege  as  vendor.  Art.  303  C.  P.  is  inap- 
plicable to  such  a  case.     Barrxere  v.  FeHe,  9  A.  535. 

11.  An  injunction  against  trespass  on  land,  when  there  is  no  precise  description  of  its 
location,  extent,  or  boundaries  in  the  petition,  affidavit,  order,  or  writ,  so  that  defendant 
is  not  notified  what  land  plaintiff  claims,  and  can  recover  no  damages  if  restrained  irom 
doing  what  he  has  a  right  to  do,  will  be  dissolved  for  vagueness.  Avery  v.  Omllon,  10 
A.  127.    Judgment,  III.  Nos.  11,  30. 

12.  A  pilot  for  the  port  of  New  Orleans  — a  lucrative  occupation  restricted  to  persons 
specially  designated  —  may  enjoin  another,  who  is  not,  from  pursuing  such  occupation. 
C.  P.  296  ;   Williams  v.  Paysohy  14  A.  7. 

13.  An  attempt  to  violate  a  right  to  the  use  of  property,  though  no  damages  have 
been,  and  none  may  be,  suffered,  authorizes  an  injunction.  C.  P.  296-8 ;  Dudley  v. 
TiUony  14  A.  283. 

See  Corporations,  VIII.  (b).  No-  6.    New  Orleans,  II.  (d),  1),  No.  13. 

III.  What  Court  mat  Issue  the  Injunction. 

1.  A  state  court  may  enjoin  the  seizure  of  a  third  person's  property  under  execatioD 
from  a  federal  court     Dunn  v.  Vaily  7  M.  436. 

2.  Where  execution  issues  from  one  parish  to  another,  the  courts  of  the  latter  may 
enjoin  it  and  try  the  question.^  arising  thereon,  though  the  party  enjoined  live  in  another 
parish.     8  M.  61 ;  4  N.  S.  388 ;  2  A.  323,  492 ;  4  A.  84 ;  5  A.  648. 

3.  A  third  person  opposing  an  execution  must  sue  before  the  court  that  gave  the 
judgment.     Oger  v.  Daunoy^  7  N.  S.  658. 

4.  There  is  an  exception  to  this  rule,  where  it  is  necessary  to  sue  before  a  different 
court,  to  ward  off  an  immediate  injury ;  as  where  property  is  seized  in  a  parish  difierent 
from  that  in  which  the  judgment  was  given.     76. 

5.  A  district,  cannot  enjoin  process  from  a  parish,  court.  JBotub  v.  Porter^  4  R.  57 ; 
Nolan  V.  Bahin,  12  R.  531. 

6.  Where  plaintiff's  injunction  or  opposition  is  based  on  the  ownership  of  a  slave 
worth  more  than  three  hundred  dollars,  a  question  is  presented  which  no  parish  coort, 
except  that  of  the  parish  of  Orleans,  can  t^.  Such  a  case  is,  ex  neeettttaU  reij  an  ex- 
ception to  the  rules  laid  down  for  ordinary  cases.  6  B.  427  ;  9  B.  302  f  12  R  519;  1 
A.  310. 

7.  Proceedings  before  a  justice  under  act  3  March,  1819,  No.  25,  to  remove  a  tenant 
cannot  be  enjoined  by  a  district  court  They  must  be  corrected  by  action  of  nuUitj  or 
appeal,  the  refusal  of  which  is  remedied  by  mandamtu.     Mc  Clean  v.  OarroUj  6  R.  4S. 

8.  Art  397  C.  P.  applies  only  where  the  value  of  the  property  seized  is  within  juris^ 
diction  of  the  court  issuing  the  execution ;  in  other  cases  the  opposition  or  injunctioii, 
which  C.  P.  398  considers  a  separate  demand,  must  be  taken  into  a  court  having  juris- 
diction coextensive  with  the  right  claimed.     Jb. 

9.  Every  court  has  exclusive  control  over  its  own  process,  so  that  a  state  court  cannot 
inquire  into  the  validity  of  an  execution  from  a  federal  court,  or  of  the  judgment  on 
which  it  issues.     Mock  v.  Kennedy^  11  A.  525. 

10.  But  where  the  federal  officer  illegally  seizes  the  property  of  a  third  person,  who 
tenders  an  issue  of  title  unconnected  with  the  proceedings  in  the  federal  court,  sach 
question,  involving  no  conflict  of  jurisdiction,  a  state  court  may  examine  and  determine 
by  enjoining  the  federal  writ     3.     Courts,  II.  (g),  1),  No.  20. 

11.  Where  reciprocal  claims  between  the  parties  have  a  kindred  origin,  one  who 
fails  to  set  up  a  defence  cannot  enjoin  the  execution  of  the  other,  (if  he  can  enjoin  at 
all),  before  any  other  court  than  that  which  rendered  the  judgment  C.  P.  373 ;  Dott- 
nell  V.  ParroU,  13  A.  253. 

12.  Thus;  defendant  sued  for  a  balance  of  account,  claiming  it  in  reconvention  to  be 
in  her  favor,  obtained  judgment  therefor  against  plaintiff  who  dismissed  his  suit,  his 
right  of  action  being  reserved.  The  parties  residing  in  different  parishes^  plaintiff  en- 
joined execution  against  himself  at  his  domicil,  claiming  the  same  balance  as  before  and 
alleging  that  defendant's  claim  was  extinguished  by  legal  compensation,  which  he  had 
not  pleaded  to  her  reconventional  demand  because  prosecuted  without  his  knowledge. 
Hdd  ;  the  injunction  must  be  dissolved  with  damages.     Ih, 
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13.  Merbick,  C.  J.,  concurring.  The  rule  allowing  in  one  parish  the  injunction  of 
an  execution  from  another,  ex  necemtaie  m,  to  prevent  manifest  injury,  does  not  ex- 
punge arts.  617,  629  C.  P.,  and  is  inapplicabre.  Plaintifif  stood  before  precisely  as  he 
seeks  to  do  now.  He  unnecessarily  withdrew  his  demand  from  the  cognizance  of  the 
former  court,  whose  final  judgment,  though  reserving  his  rights,  cannot  be  arrested  by 
mooting  the  same  questions.     lb. 

See  CouKTS,  II.  (d),  3),  No.  46.    Justick  of  the  Peace,  No.  24. 

IV.  Op  the  Afpidayit. 

1.  The  affidavit  should  be  clear  and  unequivocal,  establishing  all  the  facts  necessary 
to  warrant  the  interference  of  the  court,  and  laying  a  clear  basis  for  an  indictment  for 
perjury,  if  they  be  untrue.  Where  the  affidavit  has  a  doubtful  aspect,  it  will  not  support 
the  injunction.     5  L.  52,  82  ;  13  L.  46 ;  14  L.  274  ;  1  R.  316 ;  4  A.  346  ;  10  A.  114. 

2.  Thus ;  an  affidavit  that  ^  the  facts  and  allegations  in  the  petition  which  render  an 
injunction  necessary  " ;  or  that  '^  the  facts  and  allegations  in  the  petition,  and  which 
render  an  injunction  necessary  " ;  or  that  ^  the  facts  and  allegations  in  the  petition,  which 
in  affiant's  belief  render  an  injunction  necessary,"  are  true,  or  true  to  the  best  of  his 
knowledge  or  belief,  is  iii  each  case  insufficient.  5  L.  52,  244  ;  3  A.  225 ;  4  A.  346 ; 
10  A.  114. 

3.  The  affidavit  need  not  state  that  in  the  opinion  of  the  party  an  injunction  is  neces- 
saiy.    DuUon  v.  Dupwfy  5  L.  62. 

4.  An  affidavit  that  ^  the  material,"  or  ^  all  the  material  allegations  in  the  petition  are 
true  ** ;  or  ^  true  to  the  best  of  affiant's  knowledge  and  belief " ;  and  "•  are  such  as  to 
require  an  injunction,"  is  insufficient.     13  L.  46 ;  14  L.  87  ;  17  L.  461. 

5.  When  the  affidavit  is  set  aside  as  insufficient,  and  nothing  shows  the  truth  of  any 
allegation  as  the  basis  of  a  second  injunction,  the  injunction  must  be  dissolved.  CatleU 
T.  McDonald^  13  L.  46  ;  RehouL  v.  Behrenty  5  L.  82. 

6.  An  affidavit  is  not  vitiated  by  superfluous  matter.  Utile  per  inutile  non  tntiatwr, 
Le  Blanc  v.  DashieO,  14  L.  274. 

7.  An  affidavit,  that  the  allegations  of  the  petition  which  fully  sets  forth  the  facts  are 
true,  18  sufficient.       Exchange  Co,  v.  Walden,  15  L.  431j  Stein  v.  Gibbons^  16  L.  103. 

8.  When  an  affidavit  states  *^  that  all  the  facts  set  forth  in  the  petition  as  within  affi- 
ant's knowledge  are  true,  and  those  not  set  forth  as  within  his  knowledge  he  believes  to 
be  true/'  he  must  state  distinctly  in  the  petition  those  within  his  knowledge  and  those 
which  he  has  only  reason  to  believe,  or  the  affidavit  will  be  defective.  Schvher  v.  BoS" 
gereaii,  17  L.  174. 

9.  An  affidavit  to  the  aUegatians  in  the  petition  is  one  to  the  facts  stated  in  the  peti- 
tion.    Stanbrough  v.  Scott^  1  R.  43. 

10.  An  affidavit,  that  ^'  the  facts  are  true  to  the  best  of  affiant's  knowledge  and  belief," 
is  as  positive  as  if  the  words  ^  to  the  best  of  his  knowledge  and  belief"  were  omitted. 
JeweU  ▼.  Jev?elly  1  R.  316 ;  Ktwx  v.  Coroner,  13  A.  88  ;  Bebotd  v.  Behrens,  5  L.  81. 

11.  An  affidavit  by  an  agent  or  attorney  at  law  that  the  facts  in  a  petition,  some  of 
which  are  professedly  known  to  him  only  from  information,  are  true  to  the  best  of  his 
knowledge,  is  insufficient.  He  must  swear  to  the  best  of  his  knowledge  and.  belief.  Act 
20  March,  1839,  §  16,  No.  53  ;   Woodruff  y-  Payne,  9  R.  163. 

12.  An  affidavit  that  *'  the  facts  in  the  petition  for  an  injunction  are  true,  and  that 
those  stated  to  be  on  affiant's  belief  and  derived  from  information  he  believes  to  be  cor- 
rect," is  sufficient.    Livingston  v.  Dick,  1  A.  323 ;  Klein  v.  Co<m,  10  A.  522. 

13.  A  party  must  disclose  all  the  facts  of  his  case,  or  it  will  be  presumed  that  those 
not  disclosed  would  make  against  him,  if  known.     Sauvinet  v.  New  Orleans,  1  A.  346. 

14.  An  affidavit  that  facts  stated  in  the  foregoing  petition  are  true,  etc.,  is  insufficient. 
C.  P.  304.  The  party  cannot  amend  by  inserting  the  h^iove  facts,  the  sense  being  com- 
plete without  it,  where  nothing  shows  that  the  omission  was  inadvertent,  or  that  he  in- 
tended to  swear  to  all  the  facts  in  his  petition,  or  to  any  specific  fact.  Judson  v.  ConnoUy, 
3  A.  466 ;  Oarroa  v.  MiOer,  lb.  555. 

15.  An  injunction  applied  for  by  several  parties  with  distinct  interests  will  be  dissolved 
as  to  those  making  no  affidavit,  when  the  party  making  it  does  not  appear  from  such 
affidavit  or  the  petition  to  be  acting  as  agent  for  the  others.  Robertson  v.  IVavis,  4  A. 
151. 

16.  The  capacity  of  plaintiff,  described  as  trustee  in  the  petition,  need  not  be  repeated 
in  the  affidavit  annexed.    lb. 
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17.  An  Affidavit,  that  the  allegations  in  the  petition  are  snbstantiallj  trne  to  the  best 
of  affiant's  belief,  is  sufficient     Haydd  v.  Nixonj  5  A.  558. 

18.  An  injuncdon  against  an  order  of  seizure  must  be  supported  bj  oath ;  and  plain- 
tiff, who  gives  no  security,  should  allege  some  of  the  grounds  mentioned  in  art.  739  C.  P. 
BMtUy  v.  Dufief^  10  A.  266.    Executory  Process,  IY.  No.  7. 

19.  The  injunction  must  be  supported  by  oath ;  and  its  omission,  even  if  a  clerical 
error,  cannot  be  amended  by  the  affidavit  of  the  party's  attorney,  unless  of  itself  a  suffi- 
cient basis 'for  the  writ.     Taylor  v.  Clarky  11  A.  560. 

20.  An  affidavit  by  plaintiff  claiming  property  seized  under  execution  against  a  third 
person,  that  *^  the  sheriff  had  seised  deponent's  individual  property  "  without  any  descrip- 
tion or  statement  of  its  value,  is  too  vague ;  and  as  its  defects  cannot  be  supplied  bj 
reference  to  the  petition,  if  not  sworn  to,  the  injunctioo  will  be  dissolved.  McBae  t. 
Brown,  12  A.  181.    Pleading,  VIIL  (e),  Na  4- 

21.  An  affidavit  by  an  agent  in  the  absence  of  his  principal  need  not  declare  such 
absence,  which  it  suffices  to  prove  at  the  trial*  Act  20  March,  1839,  §  16,  Na  53 ;  Wil- 
ton  V.  OurUs,  13  A.  601. 

V.  Of  the  Bond  and  Surety. 

1.  An  injunction  under  act  1817,  §  5,  No.  9,  cannot  be  granted  without  bond  and 
security.     Lafon  v.  Gravis,  1  N.  S.  243. 

2.  The  surety  cannot  have  his  bond  cancelled  on  simple  motion ;  he  must  bring  a 
regular  suit.    Leake  v.  Breedlove^  1  N.  S.  259. 

3.  It  seems  that  an  obligor,  who  leaves  with  the  clerk  of  court  his  signature  in  blank 
to  a  bond,  is  bound  by  it  when  filled  up.     Breedlove  v.  Johnston^  2  N.  S.  517. 

4.  A  surety  cannot  resist  payment  on  the  ground  that  plaintiff  did  not  record  his  judg- 
ment.    EUiot  V.  Cox,  5  N.  S.  286. 

5.  The  creditor,  whose  seizure  aHer  an  appraisement  is  enjoined,  may  show  agunst 
the  surety  that  the  appraisement  was  too  low.    lb. 

6.  If  the  obligee's  name  be  inserted  in  the  bond  properly  and  another^s  onneoessarily, 
the  bond  is  valid  as  to  one  btit  not  the  other.     Pargoud  v.  Morgan,  2  L.  102. 

7.  A  judge  is  not  bound  to  rieceive  sureties  residing  out  of  the  parish,  whose  solvem^ 
and  sufficiency  are  unknown  to  him.    Mourain  v.  DevaU,  12  L.  93. 

8.  The  debtor  alone  can  enjoin  executory  process  without  security,  but  not  his  vendee 
nor  the  third  possessor.     C.  P.  738-740 ;  Pepper  v.  Ihmlap,  19  L,  491. 

9.  The  bond  is  good  if  of  sufficient  amount  with  solvent  sureties,  and  sudi  that  the 
obligee  may  sue  on  it ;  and  it  may  be  dated  before  the  petition  is  filed.  &anbroygk  v. 
Scott,  1  R.  43. 

10.  A  surety  on  a  twelve  months'  bond  may  be  surety  on  an  injunction  bond  to  arrest 
its  execution.   Pumphrey  v.  Delahotusaye,  9  B.  42. 

11.  The  liability  of  a  surety  who  signs  a  bond  in  blank,  afterwards  properly  filled 
up,  attaches  from  the  time  of  his  signature.  EyMoBene  v.  OUizen^  Bank,  3  A.  663. 
Appeal,  III.  (e),  1),  No.  2.    Obligations,  III.  (b),  2),  No.  34 

12.  The  surety,  whose  signature  and  sufficiency  are  proved,  need  not  sign  the  hood  in 
presence  of  the  clerk,  whose  approval  thereof  must  be  presumed  from  his  issaing  it 
Claiborne  v.  Bauries,  4  A.  567. 

13.  The  surety  is  a  party  to  the  suit,  and  cannot  make  allegations  inoonsbtent  with 
his  position  as  such.  And  when  ascertained  to  be  the  real  owner  of  the  execution  pros* 
ecuted  in  another^s  name  for  his  benefit,  and  enjoined  on  the  ground  of  its  extinction,  the 
judgment  will  be  declared  extingnished,  and  the  property  sold  under  it  restored  to  the 
original  owner.     Benton  v.  Erwin,  5  A.  18. 

14.  Xfi^fa,  cannot  be  enjoined  because  the  judgment  has  been  paid,  withoat  bond 
and  surety.    Peterson  v.  Stewart,  6  A.  808. 

15.  Where  the  bond  is  to  be  void  ^in  case  the  principals  and  surety  pay  such  dam- 
ages as  the  obligee  may  retover  against  them,*'  etc.,  the  word  ^  them "  wUl  refer  to  the 
surety  as  well  as  the  principals ;  and  the  phrase  '*  may  recover  against  tbeei "  will  im- 
port the  right,  rather  than  the  fact,  of  recovery.  The  bond  must  be  constmed  by  the 
law  under  which  it  is  taken,  C.  P.  304,  and  the  surety,  being  bound  in  sMdo,  cannot 
object  that  no  judgment  can  be  had  against  him  until  a  recovery  against  his  principals. 
Parham  v.  Cobb,  7  A.  157.     Obligations,  VII.  (a),  4),  No.  6 ;  VIIL  (e),  Na  1. 

1 6.  Where,  in  violation  of  an  award  fixing  the  mode  of  conducting  a  partnership  pUoed 
in  a  receiver's  hands,  a  partner  enjoins  its  execution  and  manages  the  partnership  hinip 
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self,  the  other  partner  on  dissolution  of  the  injunction  may,  without  suing  for  a  general 
settlement,  claim  damages  at  once  on  the  bond  which  is  not  a  partnership  asset,  but  given 
to  indemnify  him  against  individual  loss.     lb, 

17.  Where,  in  such  case,  the  partner  enjoining  enables  creditors  by  confessing  judg- 
ment to  sell  half  the  assets  at  a  sacrifice,  his  portion  of  which  exceeds  the  penalty  in  the 
bond  the  damages  on  which  are  supported  by  other  evidence,  the  whole  penalty  will  be 
awarded  against  him.     lb, 

18.  Where  such  sale  has  so  affected  the  partnership  relations  and  administration,  that 
they  cannot  be  considered  in  a  suit  on  the  bond,  the  principal  cannot  offset  against  it  his 
portion  of  the  subsequent  profits ;  nor  can  the  surety  require  the  discussion  of  his  prin- 
dpal's  remaining  interest  in  the  assets.     C.  C.  2207 ;  lb. ;  9  A.  423. 

19.  Where  the  order,  under  which  the  bond  is  given  and  by  which  it  must  be  con- 
strued, fixes  its  penalty  with  which  through  clerical  inadvertence  the  blank  is  not  filled 
Dp,  the  obligors  will  be  still  bound  for  the  amount ;  the  omission  may  be  supplied  at  any 
time.     Moion  v.  FuOer,  12  A.  68.    Appeal,  III.  (c),  No.  26. 

20.  Where  executory  process  on  mortgage  notes  is  enjoined  on  sworn  allegations  of 
fraud  and  payment,  no  bond  is  necessary.     C.  P.  739,  740 ;   Comer  v.  Zuntz^  14  A.  861. 

See  Infroy  VUI.    Appeal,  II.  (b),  No.  7 ;  V.  (b),  2),  No.  4.    Judgment,  V.  (b) 
No.  9 ;   XV.  (a),  8).     Executory  Process,  IV.  No.  12.    Pleading,  VIII.  (e), 
Nos.  12, 14. 

VI.  Op  the  Execution  and  Effect  of  the  Writ. 

1.  Defendant,  enjoined  from  troubling  plaintiff,  may  still  sue  him  on  the  matters  in 
oontroTersy.     New  Orleans  x,  Magnon^  4  M.  9. 

2.  An  injunction  against  a  provisional  seizure  is  null  if  it  do  not  reach  the  sheriff  until 
after  seizure,  and  may  be  dissolved  on  motion.     Bagley  v.  Johnston,  4  L.  338. 

3.  A  sheriff,  who  pays  over  money  in  violation  of  an  injunction  served  on  him,  will  be 
responsible  to  plaintiff  for  the  amount.     RandaU  v.  Parh'son,  7  R.  134. 

4.  Where  defendant  is  enjoined  from  obstructing  plaintiff  in  the  use  of  a  passage-way, 
on  proof  that  the  obstruction  existing  when  the  injunction  was  sued  out  has  not  been 
removed,  the  court  may  oi*der  its  removal  at  once  without  waiting  for  a  trial  on  the 
merits.     McDonogh  v.  Calloway,  7  R.  442. 

5.  When  the  assignment  of  plaintiff's  right  of  action,  seized  by  his  creditors  before 
notice  of  assignment  to  defendant,  is  on  that  ground  resisted  by  the  latter,  and  the  assignee 
obtains  an  injunction  suspending  the  seizure  so  faf  as  it  in  any  wise  delays  or  affects  the 
prosecution  of  the  original  suit,  defendant  may  still  urge  the  want  of  notice  as  a  defence. 
Plympion  T.  Preston,  4  A.  860. 

6.  An  injunction  prohibiting  defendant  from  suing  on  notes,  of  which  he  is  alleged  to 
be  the  fraudulent  holder,  will  not  prevent  him  from  setting  them  up  in  reconvention 
against  plaintiff  who  resides  in  another  parish,  and  obtaining  judgment  thereon.  Act 
20  March,  1889,  §  7,  No.  68,  amending  C.  P.  375  ;  White  v.  Cazenave,  14  A.  57. 

VII.  Of  the  Dissolution  of  the  Writ;  the  Pleadings,  Evidence,  and 

Trial. 

1.  Defendant  cannot,  by  denying  on  oath  the  facts  alleged  in  the  petition  of  injunction, 
have  it  dissolved.     Orlecms  Nov,  Co,  v.  New  Orleans,  1  M.  23. 

2.  An  injunction  regularly  obtained  cannot  be  dissolved  until  the  party  enjoined  file  a 
sworn  answer.     Taylor  v.  Morgan,  2  M.  77. 

3.  An  injunction  against  the  removal  of  a  crop  on  the  land  in  a  possessory  action 
cannot  be  dissolved  without  a  regular  trial  on  the  merita  in  the  main  action.  Dupau  v. 
Richardson,  4  N.  S.  183. 

4.  The  injunctions  to  be  tried  summarily  by  the  code  of  practice  are  those  obtained, 
not  by  a  third  party,  but  by  defendant  in  execution.    Patin  v.  Poydras,  5  N.  S.  642. 

5.  Injunctions  are  to  be  tried  summarily  and  without  a  jury.  King  v.  Gayoso,  8  N.  & 
870 ;  Dabbs  v.  Beniien,  8  R.  123. 

6.  On  a  motion  to  dissolve,  which  is  in  the  nature  of  a  demurrer,  all  matters  in  the 
petition  are  taken  as  true :  but  if  the  motion  fail,  defendant  may  afterwards  put  the  facts 
at  issue.  8  N.  S.  396 ;  4  L.  293 ;  1 1  L.  482 ;  9  R.  200.  Pleading,  VI.  (c),  8),  Nos.  8, 18. 

7.  Defendant  may  move  for  a  dissolution  on  matters  on  the  face  of  the  petition,  even 
after  answer  filed.  WalJter  v.  Van  Winkle,  8  N.  S.  561.  Pleading,  V.  (b),  4),  No.  ]5 ; 
VI.  (c),  1),  No.  2. 
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17.  An  affidayit,  that  the  allegations  in  the  petition  are  BuhsU\^ 
of  afltont'a  belief,  is  sufficient     ffaj^dd  v.  NixoHf  5  A.  658. 

18.  An  injunction  against  an  order  of  seizure  mast  be  suj.t 
tiff,  who  gives  no  security,  should  allege  some  of  the  ground- 
BecUty  V.  DuJUf,  10  A.  266.    Executory  Process,  IV.  ^ 

19.  The  injunction  must  be  supported  bjoath;  and  i* 
error,  cannot  be  amended  by  the  affidavit  of  the  party's 
cient  basis  for  the  writ.     Ta^^hr  v.  Clarkj  11  A.  560. 

20.  An  affidavit  by  plaintiff  claiming  property  sei^ 
person,  that  "  the  sheriff  had  seised  deponent's  indi\ 
tion  or  statement  of  its  value,  is  too  vague ;  and 
reference  to  the  petition,  if  not  sworn  to,  the  ii 
jBrawn,  12  A.  181.     Pleading,  VIIL  (e),  N. 

21.  An  affidavit  by  an  agent  in  the  absci 
absence,  which  it  suffices  to  prove  at  the  trin  < 
«m  V.  Curtis,  13  A.  601. 
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^^   :  ^vcriess  to  protect,  the  law  were  powerless 


prest  !■ 

iJhiih 
\v, 

his  ' 

eci. 

or 


mnKrtT,  seized  under  execution  against  a  third 
u  r3«:<e  any  issue  but  that  of  ownership.  SimftM 

;  -  .rr•r<nl2ta^^  enjoined  from  selling  land  and  their  seizore 
r^iT  die  intention  to  seize,  but  an  actual  seizure. 


-.      V* 


.r^  ^1  MBDos ;  the  principal  one,  which  in  a  proper 
..   :tr»  A.-t^?a.  add  the  conservatory  process.     The  latter 
«ji&i  ^scrying  with  it  the  dismissal  of  the  former.  Kmz 


«•  •    •:l 


:i 


•t 


^  fn  ocoea  as  paid  with  a  prayer  ibr  a  decree  accord- 
V  u>s.HT«  the  injunction  for  irregularity  and  vagueness, 
X  jcrw.  mo^  still  be  aUowed  to  answer  over.    Ih 
•f^mtci'iT^  defendant  from  judicially  enforcing  mortgage 
«  UT^vi^v^  pbintiflT  will  be  driven  to  another  injunction  or 
.^  A  j^  sax  i»  a  third  party  of  the  property,  a  contract  relative 
~    ~^        *     ^  defendant  cannot  dissolve  the  injunction  bj 

14  A.  57. 
rr  of  the  all^tions  of  the  petition  may  perhaps 
wilKa  exisfting,  plaintiff  should  be  nonsuited  onlj. 

wk  tfakt  pbintiff*8  allegations  do  not  entitle  bim 


\ 


INJUNCTION,  VIII.  (a).  675 

''oy  are  untrue,  is  but  a  general  denial  which  puts  the 
ordered  to  stand  as  part  of  defendant's  answer. 

damage  from  whose  temporary  deprivation 
^vill  not  be  dissolved  ex  parte  on  bond 

Joined  from  interfering  with  the 
•t1  franchises  of  the  fraternity, 

r  aside  as  unadvised.     lb. 
.,,  IX.  (a),  No.  13. 

s,  AND  Interest. 

■  viinary  action,  must  have  costs;  so  where  a 

riiiction  against  which  is  dissolved  for  the  balance 

.<i«  r  act  25  March,  1831,  Na  48,  and  no  action  lies 

pay  costs.     2  N.  S.  517  ;  11  L.  482 ;  16  L.  219 ;  19 

A.  95 ;  12  A.  112,  (as  to  interest,  but  not  costs).     SuprcLy 

• 
.'•II  who,  when  called,  fails  to  appear,  by  thus  voluntarily  aban- 
i^clf  and  surety  responsible  in  damages.     3  L.  103;  11  A.  302. 
« 1^),  Xo.  4.     Sequestration,  II.  (c),  2),  No.  1. 
ail  to  sustain  his  injunction,  it  is  to  be  taken  as  wrongfully  obtained  and 
":  awarded  against  him.     Florance  v.  Nixon,  3  L.  291 ;  Hudson  v.  Plunketj 
Attachment,  IV.  (c),  No.  2. 

1831,  No.  48  ;  29  March,  1833,  No.  66,  do  not  apply  to  previous  injunctions. 
V.  BnUo,  4  L.  614;   OffuU  v.  HendsUy,  9  L.  14. 

I  lie  act  1831  is  one  of  great  severity  and  must  be  rigorously  construed.     It  ap- 
-  only  where  judgments  are  enjoined ;  in  all  other  cases,  the  parties  must  be  lefl  to 
•  ir  action  on  the  bond.     5  L.  91 ;  10  L.  519 ;  11  L.  482  ;  17  L.  176 ;  19  L.  396 ;  1 
R.  142  ;  2  R.  165,  209  ;  6  R.  450  ;  3  A.  476 ;  11  A.  91. 

6.  The  act  1833  disallows  the  principle  established  by  the  supreme  court,  ^  that  a 
privity  must  exist  between  the  party  enjoining  and  the  judgment  enjoined  to  entitle 
the  creditor  to  damages."     OffuU  v.  Hendsley,  9  L.  14 ;  Borie  v.  Borie,  5  L.  91. 

7.  A  judgment,  sustaining  the  injunction  on  a  motion  to  dissolve  before  a  trial  on  the 
merits,  does  not  release  the  surety  who  may  be  made  liable  in  damages,  if  the  injunction 
be  finally  dissolved.     McMiUen  v..  Gibson,  10  L.  519. 

8.  The  Stat.  1831  applies  to  cases  other  than  those  of  739  C.  P.  in  which  no  bond  is 
required.     15  L.  102 ;  4  A.  240. 

9.  Where  an  injunction  is  dissolved  solely  to  avoid  unnecessary  costs  and  delay,  no 
damages  are  allowed.     Woodward  v.  DashieU,  15  L.  184.     Supra,  II.  (b),  1),  No.  8. 

10.  Damages  will  not  be  assessed  on  a  plea  in  reconvention ;  the  party  must  resort  to 
the  bond.    Palin  v.  Blcdze,  19  L.  896.     Pleading,  VIII.  (b),  2),  No.  12. 

11.  Where  a  seizure  of  the  husband's  movables  by  a  creditor  is  enjoined  by  the  wife 
who,  having  no  privilege  thereon,  sells  them  under  her  subsequent  judgment  against  her 
huabaod,  the  having  thus  deprived  the  creditor  of  the  privilege  of  his  seizure  will  be 
liable  to  him  in  damages.     Stafford  v.  Dunwoodie,  3  R.  276. 

12.  Where  plaintiff  is  appointed  poiit-warden  in  the  place  of  defendant  and,  though 
enjoined  by  the  latter  contesting  the  appointment,  can,  but  does  not,  qualify  by  taking 
the  oath  of  office,  he  can  recover  no  damages  on  dissolution  of  the  injunction.  Defendant, 
as  the  incumbent,  has  a  right  to  act  until' plaintiff  qualifies.  Thompson  v.  Nicholson,  12 
R.  827. 

13.  Where  plaintiff,  whose  failure  to  give  bond  for  a  suspensive  appeal  justifies  the 
issuing  of  execution,  does  not  present  a  partial  credit  as  a  ground  for  injunction  nor  deny 
his  indebtedness,  he  will  be  liable  on  a  dissolution,  though  the  credit  be  allowed,  for  costs 
and  damages.     Rowly  v.  Kemp,  2  A.  361. 

14.  Where  the  sole  ground  for  diminishing  the  amount  of  an  execution  is  the  unnoti- 
fied payment  of  a  trifling  sum,  defendant  is  still  entitled  to  costs  and,  under  act  1831, 
damages  on  the  amount  really  due.  Morgan  v.  Driggs,  3  A.  124.  Executory  Pro- 
cess, III.  (a).  No.  7. 

15.  Under  act  1^31,  N<>«  48,  it  suffices  to  show  who  was  the  real  surety  to  obtf ' 


674  INJUNCTION,  Vn, 

8.  PlaintifF  in  execution,  if  enjoined,  may  rule  defendant  to  show  cause  why  the  in- 
junction should  not  be  dissolved  as  issued  on  false  allegations,  and  thus  compel  him  to 
produce  his  proof.     Forsyth  v.  Lacost,  2  L.  321. 

9.  The  only  difference  between  injunction  and  other  cases  is,  that  they  need  not  wait 
their  turn  on  the  docket  and  that  a  jury  is  not  required ;  but  the  judge  cannot  cite  the 
parties  before  him  and  try  the  case  at  chambers  out  of  the  regular  term  of  court  Love 
V.  Banks,  3  L.  482. 

10.  On  a  motion  to  dissolve  for  matters  on  the  face  of  the  papers,  all  the  facts  stated 
are  not  admitted,  unless  the  motion  be  made  for  want  of  sufficient  matter  in  the  petition 
to  authorize  the  w.rit     Hehert  y.  Joly,  5  L.  52. 

11.  No  answer  is  required  to  the  petition,  and  no  default  can  be  taken  for  the  want  of 
one.  A  rule  to  show  cause,  why  the  injunction  should  not  be  dissolved,  is  equivalent  to 
an  answer  and  to  be  tried  summarily  with  the  injunction.  C.  P.  741 ;  Dawson  v.  Dur 
plantier,  15  L.  289. 

12.  On  a  motion  to  dissolve  for  illegality  on  the  face  of  the  petition,  no  evidence  can 
be  introduced  except  as  to  the  damages.     Hobson  v.  Bein,  2  R.  109. 

13.  Injunctions,  arresting  summary  proceedings  apparently  authorized  by  a  contract, 
are  to  be  tried  summarily,  C.  P.  740-1,  751-6;  but  the  parties  cannot  be  deprived  of 
any  means  of  procuring  evidence  within  a  reasonable  delay.  SUdell  v.  Rightor^  4  R.  59. 
Evidence,  XIX.  (a),  No.  6. 

14.  Where  plaintiff  refers  to  the  original  record  alone  to  maintain,  and  defendant  to 
dissolve,  the  injunction,  whatever  on  such  record  shows  that  the  injunction  shoold  be 
dissolved  is  proper  matter  of  inquiry.     Ludung  v.  Kohlman^  5  A.  298. 

15.  The  only  cases  of  injunction  to  be  tried  summarily  are  those  in  which  no  secaritj 
is  required.  C.  P.  739-741.  In  all  other  cases,  the  parties  are  entitled  to  a  jury  trial 
Cummings  v.  Police  Jury,  5  A.  634. 

16.  Where  execution,  issued  in  a  case  entitled  to  be  tried  by  preference,  is  enjoined, 
the  preference  extends  to  the  injunction.     Maxwell  v.  Mallard,  5  A.  702. 

17.  Where  the  allegation,  that  property  seized  under  a  fi^fa.  is  advertised  wiihoat 
appraisement,  is  put  at  issue,  the  necessity  of  an  appraisement  must  be  shown;  lum  am- 
staty  but  that  execution  issued  on  a  twelve  months'  bond.  Wallis  v.  TTiomaSf  6  A  76. 
Execution,  V.  (b).  No.  3. 

18.  Where  the  grounds  for  an  injunction  rest  on  proceedings  in  which,  public  and 
matters  of  record,  plaintiff  was  interested,  his  allegation  of  a  want  of  knowledge  of  them 
will  not  be  heeded.    Megget  v.  Lynchj  8  A.  6.    -Continuance,  II.  No.  10. 

19.  The  destruction  of  forest  and  other  trees  is  an  irreparable  injury  from  which  par- 
ties may  be  enjoined,  and  such  injunction  cannot  be  dissolved  under  307  C.  P.  by  bond. 
There  are  some  things  which  bonds  will  not  cover-— of  whose  value  dollars  and  cents 
are  not  the  exponents  —  and  which  if  powerless  to  protect,  the  law  were  powerless 
indeed.     De  La  Croix  v.  Villere,  11  A.  39. 

20.  One  who  enjoins  as  owner  of  property,  seized  under  execution  against  a  third 
person,  has  no  interest  and  so  no  right  to  raise  any  issue  but  that  of  ownership.  Simp$(m 
V.  Mills,  12  A.  173  ;  McBae  v.  Brovm,  lb.  181. 

21.  Plaintiff,  who  prays  to  have  defendants  enjoined  from  selling  land  and  their  seizure 
declared  illegal,  must  establish  not  merely  the  intention  to  seize,  but  an  actual  seizure. 
Taylor  v.  Simpson,  12  A.  587. 

22.  An  injunction  suit  contains  two  demands ;  the  principal  one,  which  in  a  proper 
case  may  be  brought  as  an  ordinary  action,  atld  the  conservatory  process.  The  latter 
may  be  sometimes  dismissed  without  carrying  with  it  the  dismissal  of  the  ANrmer.  Knox 
▼.  Coroner^  13  A.  88. 

23.  Thus ;  where  an  execution  is  enjoined  as  paid  with  a  prayer  for  a  decree  accord- 
ingly^ defendant,  whose  motion  to  dissolve  the  injunction  for  irregularity  and  vagueness, 
and  as.  not  disclosing  any  cause  of  action,  must  still  be  allowed  to  answer  over.    lb, 

24.  Where,  if  an  injunction  prohibiting  defendant  from  judicially  enforcing  mortgage 
notes  fraudulently  obtained  be  dissolved,  plaintiff  will  be  driven  to  another  injunction  or 
opposition,  or  incur  the  risk  of  a  sale  to  a  third  party  of  the  property,  a  contract  relative 
to  which  he  cannot  then  specifically  enforce,  defendant  cannot  dissolve  the  injunction  by 
bond  under  C.  P.  307.      White  v.  Cazenave,  14  A.  57. 

25.  When  a  dissolution  for  insufficiency  of  the  allegations  of  the  petition  may  perhaps 
bar  a  subsequent  suit  for  causes  of  action  then  existing,  plaintiff  should  be  nonsuited  onij. 
Malta  V.  Henderson^  14  A.  473. 

26.  A  motion  to  dissolve  on  the  ground  that  plaintiff's  al]^[ations  do  not  mtitle  bim 
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to  the  writ  and  that,  if  thej  do,  they  are  untrae,  is  but  a  general  denial  which  pats  the 
law  and  facts  at  issue;  and  may  be  ordered  to  stand  as  part  of  defendant's  answer. 
Denton  v.  Stewart,  14  A.  703. 

27.  An  injunction  to  protect  a  right,  the  damage  from  whose  temporary  deprivation 
it  is  difficult  to  estimate  in  dollars  and  cents,  will  not  be  dissolved  ex  parte  on  bond 
under  307  C.  P.     Kaabe  v.  Femot,  14  A.  847. 

28.  So,  where  members  of  a  Masonic  Lodge  are  enjoined  from  interfering  with  the 
rights  of  their  fellow-members  to  the  common  property  and  franchises  of  the  fraternity, 
an  ex  parte  order  dissolving  the  injunction  on  bona  will  be  set  aside  as  unadvised.     lb. 

See  Alien,  No.  2.    Appeal,  I.  (b),  2),  s.     Pleading,  IX.  (a),  No.  13. 

VIII.   Op  the  Damages,  Costs,  and  Interest. 

(a)  In  GeneraL 

1.  Plaintiff,  partially  successful  in  an  ordinary  action,  must  have  costs;  so  where  a 
credit  is  allowed  on  an  execution,  the  injunction  against  which  is  dissolved  for  the  balance 
only,  no  damages  will  be  awarded  under  act  25  March,  1831,  No.  48,  and  no  action  lies 
on  the  bond  while  defendant  must  pay  costs.  2  N.  S.  517  ;  11  L.  482 ;  16  L.  219 ;  19 
L.  496 ;  12  A.  845.  Contra,  6  A.  95 ;  12  A.  1 12,  (as  to  interest,  but  not  costs).  Supra^ 
XL  (b),  2),  No.  3. 

2.  Plaintiff  in  injunction  who,  when  called,  fails  to  appear,  by  thus  voluntarily  aban- 
doning it,  renders  himself  and  surety  responrible  in  damages.  3  L.  103;  11  A.  302. 
Attji^chment,  IV.  (cj,  No.  4.     Sequestratiox,  II.  (c),  2),  No.  1. 

3.  If  plaintiff  fail  to  sustain  his  injunction,  it  is  to  be  taken  as  wrongfully  obtained  and 
dftma«^  will  be  awarded  against  him.  Fhrance  v.  Nixon,  3  L.  291 ;  Btidson  v.  Plunket, 
4  L.  526.    Attachment,  IV.  (c),  No.  2. 

4.  Acts  1831,  No.  48  ;  29  March,  1833,  No.  66,  do  not  apply  to  previous  injunctions. 
Grain  v.  Batllo,  4  L.  514;   Ofutt  v.  HendsUy,  9  L.  14. 

5.  The  act  1831  is  one  of  great  severity  and  must  be  rigorously  construed.  It  ap- 
plies only  where  judgments  are  enjoined ;  in  all  other  cases,  the  parties  must  be  lefl  to 
their  action  on  the  bond.  5  L.  91 ;  10  L.  519 ;  11  L.  482  ;  17  L.  176 ;  19  L.  396 ;  I 
R.  142  ;  2  R.  165,  209  ;  6  R.  450  ;  3  A.  476 ;  11  A.  91. 

6.  The  act  1833  disallows  the  principle  established  by  the  supreme  court,  ^  that  a 
privity  must  exist  between  the  party  enjoining  and  the  judgment  enjoined  to  entitle 
the  creditor  to  damages."     Qffutt  v.  Jfendsiet/,  9  L.  14  ;  Barie  v.  Borie,  5  L.  91. 

7.  A  judgment,  sustaining  the  injunction  on  a  motion  to  dissolve  before  a  trial  on  the 
merits,  does  not  release  the  surety  who  may  be  made  liable  in  damages,  if  the  injunction 
be  finally  dissolved.     McMiUen  v«  Gibson,  10  L.  519. 

8.  The  Stat.  1831  applies  to  cases  other  than  those  of  739  C.  P.  in  which  no  bond  is 
required.     15  L.  102 ;  4  A.  240. 

9.  Where  an  itfjunction  is  dissolved  solely  to  avoid  unnecessary  costs  and  delay,  no 
damages  are  allowed.     Woodward  v.  Dashiell,  15  L.  184.     Supra,  II.  (b),  1),  No.  8. 

10.  Damages  will  not  be  assessed  on  a  plea  in  reconvention ;  the  party  must  resort  to 
the  bond.    PaHn  v.  Bkdxe,  19  L.  396.     Pleading,  VIII.  (b),  2),  No.  12. 

11.  Where  a  seizure  of  the  husband's  movables  by  a  creditor  is  enjoined  by  the  wife 
who,  having  no  privilege  thereon,  sells  them  under  her  subsequent  judgment  against  her 
husband,  Bhe  having  thus  deprived  the  creditor  of  the  privilege  of  his  seizure  will  be 
liable  to  him  in  dama<;es.     Stafford  v.  Dunwoodie,  3  R.  276. 

12.  Where  plaintiff  is  appointed  poiit-warden  in  the  place  of  defendant  and,  though 
enjoined  by  the  latter  contesting  the  appointment,  can,  but  does  not,  qualify  by  taking 
the  oath  of  office,  he  can  recover  no  damages  on  dissolution  of  the  injunction.  Defendant, 
as  the  incumbent,  has  a  right  to  act  until' plaintiff  qualities.  Thompson  v.  Nicholson,  12 
IL327. 

13.  Where  plaintiff,  whose  failure  to  give  bond  for  a  suspensive  appeal  justifies  the 
issuing  of  execution,  does  not  present  a  partial  credit  as  a  ground  for  injunction  nor  deny 
his  indebtedness,  he  will  be  liable  on  a  dissolution,  though  the  credit  be  allowed,  for  costs 
and  damages.     Rowly  v.  Kemp,  2  A.  361. 

14.  Where  the  sole  ground  for  diminishing  the  amount  of  an  execution  is  the  unnoti- 
fied payment  of  a  trifling  sum,  defendant  is  still  entitled  to  costs  and,  under  act  1831, 
damages  on  the  amount  really  due.  Morgan  v.  Driggs,  3  A.  124.  Executory  Pro- 
cess, III.  (a),  No.  7. 

15.  Under  act  1$31,  No«  48,  it  suffices  to  show  who  was  the  real  surety  to  obtain  ju^- 
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8.  Plaintiff  in  execution,  if  enjoined,  oiaj  rule  defendant  to  show  cause  why  the  in- 
junction should  not  be  dissolved  as  issued  on  false  allegations,  and  thus  compel  him  to 
produce  his  proof.     Forsyth  v.  Lacost,  2  L.  321. 

9.  The  onlj  difference  between  injunction  and  other  cases  is,  that  they  need  not  wait 
their  turn  on  the  docket  and  that  a  jury  is  not  required ;  but  the  judge  cannot  cite  the 
parties  before  him  and  try  the  case  at  chambers  out  of  the  regular  term  of  court  Love 
V.  Banks,  3  L.  482. 

10.  On  a  motion  to  dissolve  for  matters  on  the  face  of  the  papers,  all  the  facts  stated 
are  not  admitted,  unless  the  motion  be  made  for  want  of  sufficient  matter  in  the  petition 
to  authorize  the  w.rit     Hehert  v.  Joly^  5  L.  52. 

11.  No  answer  is  required  to  the  petition,  and  no  default  can  be  taken  for  the  want  of 
one.  A  rule  to  show  cause,  why  the  injunction  should  not  be  dissolved,  is  equivalent  to 
an  answer  and  to  be  tried  summarily  with  the  injunction.  C.  P.  741 ;  Dawson  v.  Iht- 
plantter,  15  L.  289. 

12.  On  a  motion  to  dissolve  for  illegality  on  the  face  of  the  petition,  no  evidence  can 
be  introduced  except  as  to  the  damages.     Hobson  v.  Beiny  2  R.  109. 

13.  Injunctions,  arresting  summary  proceedings  apparently  authorized  by  a  contract, 
are  to  be  tried  summarily,  C.  P.  740-1,  751-6;  but  the  parties  cannot  be  deprived  of 
any  means  of  procuring  evidence  within  a  reasonable  delay.  SUdeU  v.  Righior,  4  B.  59. 
Evidence,  XIX.  (a),  No.  6. 

14.  Where  plaintiif  refers  to  the  original  record  alone  to  maintain,  and  defendant  to 
dissolve,  the  injunction,  whatever  on  such  record  shows  that  the  injunction  should  be 
dissolved  is  proper  matter  of  inquiry.     Ludwig  v.  KohlnuMy  5  A.  298. 

15.  The  only  cases  of  injunction  to  be  tried  summarily  are  those  in  which  no  security 
is  required.  C.  P.  739-741.  In  all  other  cases,  the  parties  are  entitled  to  a  jury  trial 
Gumming s  v.  Police  Jury,  5  A.  634. 

16.  Where  execution,  issued  in  a  case  entitled  to  be  tried  by  preference,  is  enjoined, 
the  preference  extends  to  the  injunction.     Maxwell  v.  MaUard,  5  A.  702. 

17.  Where  the  allegation,  that  property  seized  under  a  fi*f<^  is  advertised  without 
appraisement,  is  put  at  issue,  the  necessity  of  an  appraisement  must  be  shown;  mtm  ccn- 
Stat,  but  that  execution  issued  on  a  twelve  months'  bond.  WaUis  v.  J%amas^  6  A  76. 
Execution,  V.  (b),  No.  3. 

18.  Where  the  grounds  for  an  injunction  rest  on  proceedings  in  which,  public  and 
matters  of  record,  plaintiff  was  interested,  his  allegation  of  a  want  of  knowledge  of  them 
will  not  be  heeded.     Megget  v.  Lynchi  8  A.  6.    -Continuance,  II.  No.  10. 

19.  The  destruction  of  forest  and  other  trees  is  an  irreparable  injury  from  which  par- 
ties may  be  enjoined,  and  such  injunction  cannot  be  dissolved  under  307  C.  P.  by  bond. 
There  are  some  things  which  bonds  will  not  cover  —  of  whose  value  dollars  and  cents 
are  not  the  exponents  —  and  which  if  powerless  to  protect,  the  law  were  powerless 
indeed.     De  La  Croix  v.  Villere,  11  A.  39. 

20.  One  who  enjoins  as  owner  of  property,  seized  under  execution  agunst  a  third 
person,  has  no  interest  and  so  no  right  to  raise  any  issue  but  that  of  ownership.  Simpstm 
V.  Mills,  12  A.  173 ;  McRae  v.  Broum,  lb.  181.  . 

21.  Plaintiff,  who  prays  to  have  defendants  enjoined  from  selling  land  and  their  seizure 
declared  illegal,  must  establish  not  merely  the  intention  to  seize,  but  an  actual  seiiore. 
Taylor  v.  Simpson,  1 2  A.  587. 

22.  An  injunction  suit  contains  two  demands ;  the  principal  one,  which  in  a  proper 
case  may  be  brought  as  an  ordinary  action,  add  the  conservatory  process.  The  latter 
may  be  sometimes  dismissed  without  carrying  with  it  the  dismissal  of  the  former.  Khox 
V.  Coroner^  13  A.  88. 

23.  Thus ;  where  an  execution  is  enjoined  as  paid  with  a  prayer  for  a  decree  accord- 
ingly^ defendant,  whose  motion  to  dissolve  the  injunction  for  irregularity  and  vagueness, 
and  as. not  disclosing  any  cause  of  action,  must  still  be  allowed  to  answer  over.    lb. 

24.  Where,  if  an  injunction  prohibiting  defendant  from  judicially  enforcing  mortgage 
notes  fraudulently  obtained  be  dissolved,  plaintiff  will  be  driven  to  another  injunction  or 
opposition,  or  incur  the  risk  of  a  sale  to  a  third  party  of  the  property,  a  contract  relative 
to  which  he  cannot  then  specificnlly  enfoi*ce,  defendant  cannot  dissolve  the  injunction  by 
bond  under  C.  P.  307.      White  v.  Cazenave,  14  A.  57. 

25.  When  a  dissolution  for  insufficiency  of  the  allegations  of  the  petition  may  perhaps 
bar  a  subsequent  suit  for  causes  of  action  then  existing,  plaintiff  should  be  nonsuited  only.       J 
Matta  V.  Henderson,  1 4  A.  473.  ' 

26.  A  motion  to  dissolve  on  the  ground  that  plaintiff^s  allegations  do  not  entitle  bim 
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to  the  writ  and  that,  if  they  do,  they  are  untrae,  is  but  a  general  denial  which  puts  the 
law  and  facts  at  issue;  and  may  be  ordered  to  stand  as  part  of  defendant's  answer. 
Ikfuon  V.  Stewart  J 14  A.  703. 

27.  An  injunction  to  protect  a  right,  the  damage  from  whose  temporary  deprivation 
it  is  difficult  to  estimate  in  dollars  and  cents,  will  not  be  dissolved  ex  parte  on  bond 
under  307  C.  P.     Knabe  v.  Fernot,  14  A.  847. 

28.  So,  where  members  of  a  Masonic  Lodge  are  enjoined  from  interfering  with  the 
rights  of  their  fellow-members  to  the  common  property  and  franchises  of  the  fraternity, 
an  ex  parte  order  dissolving  the  injunction  on  bona  will  be  set  aside  as  unadvised.     lb. 

See  Alien,  No.  2.    Appeal,  I.  (b),  2),  b.    Pleading,  IX.  (a),  No.  13. 

VIII.   Op  the  Damages,  Costs,  and  Interest. 

(a)  In  General, 

1.  Plaintiff,  partially  successful  in  an  ordinary  action,  must  have  costs ;  so  where  a 
credit  is  allowed  on  an  execution,  the  injunction  against  which  is  dissolved  for  the  balance 
(Hily,  no  damages  will  be  awarded  under  act  25  March,  1831,  No.  48,  and  no  action  lies 
on  the  bond  while  defendant  roust  pay  costs.  2  N.  S.  517 ;  11  L.  482 ;  16  L.  219  ;  19 
L.  496 ;  12  A.  845.  Chntra^  6  A.  95 ;  12  A.  112,  (as  to  interest,  but  not  costs).  Supra^ 
XL  (b),  2),  No.  3. 

2.  Plaintiff  in  injunction  who,  when  called,  fails  to  appear,  by  thus  voluntarily  aban- 
doning it,  renders  himself  and  surety  responsible  in  damages.  3  L.  103;  11  A.  302. 
Atta.chment,  IV.  (cj,  No.  4.    Sequestration,  II.  (c),  2),  No.  1. 

3.  If  plaintiff  fail  to  sustain  his  injunction,  it  is  to  be  taken  as  wrongfully  obtained  and 
dama^res  will  be  awarded  against  him.  Florance  v.  Nixon,  3  L.  291 ;  Hudson  v.  Plunket^ 
4  L.  526.    Attachment,  IV.  (c),  No.  2. 

4.  Acts  1831,  No.  48  ;  29  March,  1833,  No.  66,  do  not  apply  to  previous  injunctions. 
Grain  v.  BaiUo,  4  L.  514;   OffiUt  v.  Hendsley,  9  L.  14. 

5.  The  act  1831  is  one  of  great  severity  and  must  be  rigorously  construed.  It  ap- 
plies only  where  judgments  are  enjoined ;  in  all  other  cases,  the  parties  must  be  lefl  to 
their  action  on  the  bond.  5  L.  91 ;  10  L.  519 ;  11  L.  482  ;  17  L.  176;  19  L.  396;  1 
R.  142  ;  2  R.  165,  209  ;  6  R.  450  ;  3  A.  476 ;  11  A.  91. 

6.  The  act  1833  disallows  the  principle  established  by  the  supreme  court,  ^  that  a 
privity  must  exist  between  the  party  enjoining  and  the  judgment  enjoined  to  entitle 
the  creditor  to  damages.''     Offutt  v.  Hendsley,  9  L.  14 ;  Borie  v.  Borie,  5  L.  91. 

7.  A  judgment,  sustaining  the  injunction  on  a  motion  to  dissolve  before  a  trial  on  the 
merits,  does  not  release  the  surety  who  may  be  made  liable  in  damages,  if  the  injunction 
be  finally  dissolved.     McMiUen  v..  Gibson^  10  L.  519. 

8.  The  Stat.  1831  applies  to  cases  other  than  those  of  739  C.  P.  in  which  no  bond  is 
required.     15  L.  102 ;  4  A.  240. 

9.  Where  an  itfju notion  is  dissolved  solely  to  avoid  unnecessary  costs  and  delay,  no 
damages  are  allowed.     Woodward  v.  DaskieU,  15  L.  184.     SuprOy  II.  (b),  1),  No.  8. 

10.  Damages  will  not  be  assessed  on  a  plea  in  reconvention ;  the  party  must  resort  to 
the  bond.    Patin  v.  Bkdzej  19  L.  896.    Pleading,  VIIL  (b),  2),  No.  12. 

11.  Where  a  seizure  of  the  husband's  movables  by  a  creditor  is  enjoined  by  the  wife 
who,  having  no  privilege  thereon,  sells  them  under  her  subsequent  judgment  against  her 
husband,  Blie  having  thus  deprived  the  creditor  of  the  privilege  of  his  seizure  will  be 
liable  to  him  in  dama<|res.     Stafford  v.  Dunwoodie,  3  R.  276. 

12.  Where  plaintiff  is  appointed  port-warden  in  the  place  of  defendant  and,  though 
enjoined  by  the  latter  contesting  the  appointment,  can,  but  does  not,  qualify  by  taking 
the  oath  of  office,  he  can  recover  no  damages  on  dissolution  of  the  injunction.  Defendant, 
as  the  incumbent,  has  a  right  to  act  nntir  plaintiff  qualifies.  Thompson  v.  Nicholsony  12 
R.327. 

13.  Where  plaintiff,  whose  failure  to  give  bond  for  a  suspensive  appeal  justifies  the 
issuing  of  execution,  does  not  present  a  partial  credit  as  a  ground  for  injunction  nor  deny 
his  indebtedness,  he  will  be  liable  on  a  dissolution,  though  the  credit  be  allowed,  for  costs 
and  damages.     Rowly  v.  Kemp,  2  A.  361. 

14.  Where  the  sole  ground  for  diminishing  the  amount  of  an  execution  is  the  unnoti- 
fied payment  of  a  trifling  sum,  defendant  is  still  entitled  to  costs  and,  under  act  1831, 
damages  on  the  amount  really  due.  Morgan  v.  Driggs,  3  A.  124.  Executory  Pro- 
cess, III.  (a).  No.  7. 

15.  Under  act  1^1,  No<  48,  it  suffices  to  show  who  was  the  real  surety  to  obtain  judg- 
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8.  Plaintiff  in  execution,  if  enjoined,  may  rule  defendant  to  show  cause  wh  j  the  in- 
junction should  not  be  dissolved  as  issued  on  false  allegations,  and  thus  compel  him  to 
produce  his  proof.     Foni/th  v.  Lacost,  2  L.  321. 

9.  The  only  difference  between  injunction  and  other  cases  is,  that  thej  need  not  wait 
their  turn  on  the  docket  and  that  a  jury  is  not  required ;  but  the  judge  cannot  cite  the 
parties  before  him  and  try  the  case  at  chambers  out  of  the  regular  term  of  court  Love 
V.  BoTiks,  3  L.  482. 

10.  On  a  motion  to  dissolve  for  matters  on  the  face  of  the  papers,  all  the  &cts  staled 
are  not  admitted,  unless  the  motion  be  made  for  want  of  sufficient  matter  in  the  petition 
to  authorize  the  w.i*it     Hebert  v.  Johfj  5  L.  52. 

11.  No  answer  is  required  to  the  petition,  and  no  default  can  be  taken  for  the  want  <^ 
one.  A  rule  to  show  cause,  why  the  injunction  should  not  be  dissolved,  is  equivalent  to 
an  answer  and  to  be  tried  summarily  with  the  injunction.  C.  P.  741 ;  Dawson  v.  Dur 
plantier,  15  L.  289. 

12.  On  a  motion  to  dissolve  for  illegality  on  the  face  of  the  petition,  no  evidence  can 
be  introduced  except  as  to  the  damages.     Hobton  v.  Beifiy  2  R.  109. 

13.  Injunctions,  arresting  summary  proceedings  apparently  authorized  by  a  contract, 
are  to  be  tried  summarily,  C.  P.  740-1,  751-6 ;  but  the  parties  cannot  be  deprived  of 
any  means  of  procuring  evidence  within  a  reasonable  delay.  SUdell  v.  Rtghtor^  4  R.  59. 
Evidence,  XIX.  (a),  No.  6. 

14.  Where  plaintiff  refers  to  the  original  record  alone  to  maintain,  and  defendant  to 
dissolve,  the  injunction,  whatever  on  such  record  shows  that  the  injunction  should  be 
dissolved  is  proper  matter  of  inquiry.     Ludwig  v.  Kohlman,  5  A.  298. 

15.  The  only  cases  of  injunction  to  be  tried  summarily  are  those  in  which  no  security 
is  required.  C.  P.  739-741.  In  all  other  cases,  the  parties  are  entitled  to  a  jurj  trial 
Cummings  v.  Police  Juryy  5  A.  634. 

16.  Where  execution,  issued  in  a  case  entitled  to  be  tried  by  preference,  is  enjomed, 
the  preference  extends  to  the  injunction.     Maxwell  v.  Mallard,  5  A.  702. 

17.  Where  the  allegation,  that  property  seized  under  a  fi^fa*  is  advertised  without 
appraisement,  is  put  at  issue,  the  necessity  of  an  appraisement  must  be  shown ;  non  con- 
Mtaty  but  that  execution  issued  on  a  twelve  months'  bond.  Waliis  v.  ITkonuuj  6  A  76^ 
Execution,  V.  (b).  No.  8. 

18.  Where  the  grounds  for  an  injunction  rest  on  proceedings  in  which,  public  and 
matters  of  record,  plaintiff  was  intei*ested,  his  allegation  of  a  want  of  knowledge  of  them 
will  not  be  heeded.    Megget  v.  Lgnch,  8  A.  6.    •Continuance,  II.  No.  10. 

19.  The  destruction  of  forast  and  other  trees  is  an  irreparable  injury  from  which  pai^ 
ties  may  be  enjoined,  and  such  injunction  cannot  be  dissolved  under  307  C  P.  by  bond. 
There  are  some  things  which  bonds  will  not  cover  —  of  whose  value  dollars  and  cents 
are  not  the  exponents  —  and  which  if  powerless  to  protect,  the  law  were  powerless 
indeed.     De  La  Croix  v.  ViHere,  11  A.  39. 

20.  One  who  enjoins  as  owner  of  property,  seized  under  execution  against  a  third 
person,  has  no  interest  and  so  no  right  to  raise  any  issue  but  that  of  ownership.  Simp$(m 
v.  Millsy  12  A.  173 ;  McEae  v.  Broum,  lb.  181. 

21.  Plaintiff,  who  prays  to  have  defendants  enjoined  from  selling  land  and  their  seizors 
declared  illegal,  must  establish  not  merely  the  intention  to  seize,  but  an  actual  seizare. 
Taglar  v.  Simpson,  1 2  A.  587. 

22.  An  injunction  suit  contains  two  demands ;  the  principal  one,  which  in  a  proper 
case  may  be  brought  as  an  ordinary  action,  add  the  conservatory  process.  The  latter 
may  be  sometimes  dismissed  without  carrying  with  it  the  dismissal  of  the  former.  &ox 
V.  Coroner^  13  A.  88. 

23.  Thus ;  where  an  execution  is  enjoined  as  paid  with  a  prayer  for  a  decree  accord- 
ingly^ defendant,  whose  motion  to  dissolve  the  injunction  for  irregularity  and  vagueness, 
and  as. not  disclosing  any  cause  of  action,  must  still  be  allowed  to  answer  over.    lb. 

24.  Where,  if  an  injunction  prohibiting  defendant  from  judicially  enforcing  mortgage 
notes  fraudulently  obtained  be  dissolved,  plaintiff  will  be  driven  to  another  injunction  or 
opposition,  or  incur  the  risk  of  a  sale  to  a  third  party  of  the  property,  a  contract  relative 
to  which  he  cannot  then  specifically  enfoi*ce,  defendant  cannot  dissolve  the  injunction  by 
bond  under  C.  P.  307.      White  v.  Cazenave,  14  A.  57. 

25.  When  a  dissolution  for  insufficiency  of  the  allegations  of  the  petition  may  perhaps 
bar  a  subsequent  suit  for  causes  of  action  then  existing,  plaintiff  should  be  nonsuited  onlj. 
Matta  V.  Henderson^  14  A.  473. 

26.  A  motion  to  dissolve  on  the  ground  that  plaintiff^s  allegations  do  not  entitle  bim 
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to  the  writ  and  that,  if  they  do,  they  are  untrue,  is  but  a  general  denial  which  puts  the 
law  and  facts  at  issue;  and  maj  be  ordered  to  stand  as  part  of  defendant's  answer. 
Demon  v.  Stewart,  14  A.  703. 

27.  An  injunction  to  protect  a  right,  the  damage  from  whose  temporary  deprivation 
it  is  difficult  to  estimate  in  dollars  and  cents,  will  not  be  dissolved  ex  parte  on  bond 
under  307  C.  P.     Kaahe  v.  Fernot,  14  A.  847. 

28.  So,  where  members  of  a  Masonic  Lodge  are  enjoined  from  interfering  with  the 
rights  of  their  fellow-members  to  the  common  property  and  franchises  of  the  fraternity, 
an  ex  parte  order  dissolving  the  injunction  on  bond  will  be  set  aside  as  unadvised.     lb. 

See  Alien,  No.  2.    Appeal,  I.  (b),  2),  e.    Pleading,  IX.  (a),  No.  13. 

VIII.   Of  the  Damages,  Costs,  and  Intekest. 

(a)  In  General. 

1.  Plaintiff,  partially  successful  in  an  ordinary  action,  must  have  costs ;  so  where  a 
credit  is  allowed  on  an  execution,  the  injunction  against  which  is  dissolved  for  the  balance 
only,  no  damages  will  be  awarded  under  act  25  March,  1831,  No.  48,  and  no  action  lies 
on  the  bond  while  defendant  must  pay  costs.  2  N.  S.  517  ;  11  L.  482 ;  16  L.  219;  19 
L.  496 ;  12  A.  845.  Contra^  6  A.  95 ;  12  A.  1 12,  (as  to  interest,  but  not  costs).  Supra^ 
11.  (b),  2),  No.  3. 

2.  Plaintiff  in  injunction  who,  when  called,  fails  to  appear,  by  thus  voluntarily  aban- 
doning it,  renders  himself  and  surety  responsible  in  damages.  3  L.  103;  11  A.  302. 
Atta^chment,  IV.  (cj,  No.  4.     Sequestration,  II.  (c),  2),  No.  1. 

3.  If  plaintiff  fail  to  sustain  his  injunction,  it  is  to  be  taken  as  wrongfully  obtained  and 
dan]a«;es  will  be  awarded  against  him.  Florance  v.  Nixon,  3  L.  291 ;  Hudson  v.  Plunket, 
4  L.  526.    Attachment,  IV.  (c),  No.  2. 

4.  Acts  1831,  No.  48  ;  29  March,  1833,  No.  66,  do  not  apply  to  previous  injunctions. 
Grain  v.  BaiUo,  4  L.  514;   Offutt  v.  Hendsley,  9  L.  14. 

5.  The  act  1831  is  one  of  great  severity  and  must  be  rigorously  construed.  It  ap- 
plies only  where  judgments  are  enjoined ;  in  all  other  cases,  the  parties  must  be  lefl  to 
their  action  on  the  bond.  5  L.  91 ;  10  L.  519 ;  11  L.  482  ;  17  L.  176;  19  L.  396;  1 
R.  142  ;  2  R.  165,  209  ;  6  R.  450  ;  3  A.  476;  11  A.  91. 

6.  The  act  1833  disallows  the  principle  established  by  the  supreme  court,  "^  that  a 
privity  must  exist  between  the  party  enjoining  and  the  judgment  enjoined  to  entitle 
the  creditor  to  damages."     OffuJtt  v.  Hendsley,  9  L.  14 ;  Borie  v.  Borie,  5  L.  91. 

7.  A  judgment,  sustaining  the  injunction  on  a  motion  to  dissolve  before  a  trial  on  the 
merits,  does  not  release  the  surety  who  may  be  made  liable  in  damages,  if  the  injunction 
be  finally  dissolved.     McMiUen  v.  Gibson,  10  L.  519. 

8.  The  Stat  1831  applies  to  cases  other  than  those  of  739  G.  P.  in  which  no  bond  is 
required.     15  L.  102 ;  4  A.  240. 

9.  Where  an  irfjunction  is  dissolved  solely  to  avoid  unnecessary  costs  and  delay,  no 
damages  are  allowed.     Woodward  v.  Dashiell,  15  L.  184.     Supnz,  II.  (b),  1),  No.  8. 

10.  Damages  will  not  be  assessed  on  a  plea  in  reconvention ;  the  party  must  resort  to 
the  bond.    PoHn  v.  Maize,  19  L.  396.     Pleading,  VIII.  (b),  2),  No.  12. 

11.  Where  a  seizure  of  the  husband's  movables  by  a  creditor  is  enjoined  by  the  wife 
who,  having  no  privilege  thereon,  sells  them  under  her  subsequent  judgment  against  her 
husband,  %lie  having  thus  deprived  the  creditor  of  the  privilege  of  his  seizure  will  be 
liable  to  him  in  damages.     Stafford  v.  Dunwoodie,  3  R.  276. 

12.  Where  plaintiff  is  appointed  poiit- warden  in  the  place  of  defendant  and,  though 
enjoined  by  the  latter  contesting  the  appointment,  can,  but  does  not,  qualify  by  taking 
the  oath  of  office,  he  can  recover  no  damages  on  dissolution  of  the  injunction.  Defendant, 
as  the  incumbent,  has  a  right  to  act  until' plaintiff  qualifies.  Thon^son  v.  Nicholson,  12 
11.327. 

18.  Where  plaintiff,  whose  failure  to  give  bond  for  a  suspensive  appeal  justifies  the 
issuing  of  execution,  does  not  present  a  partial  credit  as  a  ground  for  injunction  nor  deny 
his  indebtedness,  he  will  be  liable  on  a  dissolution,  though  the  credit  be  allowed,  for  costs 
and  damages.     Rowly  v.  Kemp,  2  A.  861. 

14.  Where  the  sole  ground  for  diminishing  the  amount  of  an  execution  is  the  unnoti- 
fied payment  of  a  trifling  sum,  defendant  is  still  entitled  to  costs  and,  under  act  1831, 
damages  on  the  amount  really  due.  Morgan  v.  Driggs,  3  A.  124.  Ezecutort  Pbo- 
CESS,  III.  (a).  No.  7. 

15.  Under  act  IQdl,  No«  48,  it  suffices  to  show  who  was  the  real  surety  to  obtain  ju4g- 
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8.  Plaintiff  in  execution,  if  enjoined,  may  rule  defendant  to  show  cause  whj  the  in- 
junction should  not  be  dissolved  as  issued  on  false  allegations,  and  thus  compel  him  to 
produce  his  proof.     Fortyth  v.  Lacost,  2  L.  321. 

9.  The  only  difference  between  injunction  and  other  cases  is,  that  they  need  not  wait 
their  turn  on  the  docket  and  that  a  jury  is  not  required ;  but  the  judge  cannot  cite  the 
parties  before  him  and  try  the  case  at  chambers  out  of  the  regular  term  of  court  Love 
V.  Banks,  3  L.  482. 

10.  On  a  motion  to  dissolve  for  matters  on  the  face  of  the  papers,  all  the  fiicts  stated 
are  not  admitted,  unless  the  motion  be  made  for  want  of  sufficient  matter  in  the  petition 
to  authorize  the  w.rit     Hebert  v.  Joly,  5  L.  52. 

11.  No  answer  is  required  to  the  petition,  and  no  default  can  be  taken  for  the  want  of 
one.  A  rule  to  show  cause,  why  the  injunction  should  not  be  dissolved,  is  equivalent  to 
an  answer  and  to  be  tried  summarily  with  the  injunction.  C.  P.  741 ;  Dawson  v.  Iht- 
plantier,  15  L.  289. 

12.  On  a  motion  to  dissolve  for  illegality  on  the  face  of  the  petition,  no  evidence  can 
be  introduced  except  as  to  the  damages.     Hobson  v.  Bein,  2  R.  109. 

13.  Injunctions,  arresting  summary  proceedings  apparently  authorized  by  a  contract, 
are  to  be  tried  summarily,  C.  P.  740-1,  751-6 ;  but  the  parties  cannot  be  deprived  of 
any  means  of  procuring  evidence  within  a  reasonable  delay.  SUdell  v.  RightoTy  4  R.  59. 
Evidence,  XIX.  (a),  No.  6. 

14.  Where  plaintiff  refers  to  the  original  record  alone  to  maintain,  and  defendant  to 
dissolve,  the  injunction,  whatever  on  such  record  shows  that  the  injunction  should  be 
dissolved  is  proper  matter  of  inquiry.     Ludvng  v.  Kohlman^  5  A.  298. 

15.  The  only  cases  of  injunction  to  be  tried  summarily  are  those  in  which  no  security 
is  required.  C.  P.  739-741.  In  all  other  cases,  the  parties  are  entitled  to  a  jury  trial 
Cummings  v.  Police  Jury,  5  A.  634. 

16.  Where  execution,  issued  in  a  case  entitled  to  be  tried  by  preference,  is  enjoined, 
the  preference  extends  to  the  injunction.     Maxwell  v.  Mallard,  5  A.  702. 

17.  Where  the  allegation,  that  property  seized  under  a  Ji^fa.  is  advertised  without 
appraisement,  is  put  at  issue,  the  necessity  of  an  appraisement  must  be  shown ;  non  con- 
stat, but  that  execution  issued  on  a  twelve  months'  bond.  Wallis  v.  ITiamaSf  6  A  7& 
Execution,  V.  (b),  No.  3. 

18.  Where  the  grounds  for  an  injunction  rest  on  proceedings  in  which,  pubUc  and 
matters  of  record,  phiintiff  was  interested,  his  allegation  of  a  want  of  knowledge  of  them 
will  not  be  heeded.    Megget  v.  Lynch^  8  A.  6.    -Continuance,  II.  No.  10. 

19.  The  destruction  of  forest  and  other  trees  is  an  irreparable  injury  from  which  par- 
ties may  be  enjoined,  and  such  injunction  cannot  be  dissolved  under  307  C.  P.  by  hood. 
There  are  some  things  which  bonds  will  not  cover  —  of  whose  value  dollars  and  cents 
are  not  the  exponents  —  and  which  if  powerless  to  protect,  the  law  were  powerless 
indeed.     De  La  Croix  v.  Villere,  11  A.  39. 

20.  One  who  enjoins  as  owner  of  property,  seized  under  execution  agunst  a  third 
person,  has  no  interest  and  so  no  right  to  raise  any  issue  but  that  of  ownership.  Simpson 
V.  Mills,  12  A.  173 ;  McEae  v.  Brown,  lb.  181. 

21.  Plaintiff,  who  prays  to  have  defendants  enjoined  from  selling  land  and  their  seizure 
declared  illegal,  must  establish  not  merely  the  intention  to  seize,  but  an  actual  seixare. 
Taylor  v.  Simpson,  1 2  A.  587. 

22.  An  injunction  suit  contains  two  demands ;  the  principal  one,  which  in  a  proper 
case  may  be  brought  as  an  ordinary  action,  aifd  the  conservatory  process.  The  latter 
may  be  sometimes  dismissed  without  carrying  with  it  the  dismissal  of  the  former.  Knox 
V.  Coroner^  13  A.  88. 

23.  Thus ;  where  an  execution  is  enjoined  as  paid  with  a  prayer  for  a  decree  accord- 
ingly^ defendant,  whose  motion  to  dissolve  the  injunction  for  irregularity  and  vagueness, 
and  as. not  disclosing  any  cause  of  action,  must  still  be  allowed  to  answer  over.    lb, 

24.  Where,  if  an  injunction  prohibiting  defendant  from  judicially  enforcing  mortgage 
notes  fraudulently  obtained  be  dissolved,  plaintiff  will  be  driven  to  another  injunction  or 
opposition,  or  incur  the  risk  of  a  sale  to  a  third  party  of  the  property,  a  contract  relative 
to  which  he  cannot  then  specifically  enforce,  defendant  cannot  dissolve  the  injunction  by 
bond  under  C.  P.  307.      White  v.  Cazenat^e,  14  A.  57. 

25.  When  a  dissolution  for  insufficiency  of  the  allegations  of  the  petition  may  perhaps 
bar  a  subsequent  suit  for  causes  of  action  then  existing,  plaintiff  should  be  nonsuited  only. 
Mattii  v.  Henderson^  14  A.  473. 

26.  A  motion  to  dissolve  on  the  ground  that  plaintiff's  alI^;ations  do  not  entitle  bim 
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to  the  writ  and  that,  if  they  do,  they  are  untrue,  is  but  a  general  denial  which  puts  the 
law  and  facts  at  issue;  and  may  be  ordered  to  stand  as  part  of  defendant's  answer. 
Densan  v.  Stewart,  14  A.  703. 

27.  An  injunction  to  protect  a  right,  the  damage  from  whose  temporary  deprivation 
it  is  difficult  to  estimate  in  dollars  and  cents,  will  not  be  dissolved  ex  parte  on  bond 
under  307  C.  P.     Knabe  v.  Femot,  14  A.  847. 

28.  So,  where  members  of  a  Masonic  Lodge  are  enjoined  from  interfering  with  the 
rights  of  their  fellow-members  to  the  common  property  and  franchises  of  the  fraternity, 
to  ex  parte  order  dissolving  the  injunction  on  boncl  will  be  set  aside  as  luiad vised.     i&. 

See  Alien,  No.  2.    Appeal,  I.  (b),  2),  e.    Pleading,  IX.  (a).  No.  13. 

VIII.   Op  the  Damages,  Costs,  and  Interest. 

(a)  In  General, 

1.  Plaintiff,  partially  successful  in  an  ordinary  action,  must  have  costs;  so  where  a 
credit  is  allowed  on  an  execution,  the  injunction  against  which  is  dissolved  for  the  balance 
only,  no  damages  will  be  awarded  under  act  25  March,  1831,  No.  48,  and  no  action  lies 
on  the  bond  while  defendant  must  pay  costs.  2  N.  S.  517  ;  11  L.  482 ;  16  L.  219 ;  19 
L.  496 ;  1 2  A.  845.  Cantray  6  A.  95 ;  12  A.  1 12,  (as  to  interest,  but  not  costs).  Supra, 
11.  (b),  2),  No.  3. 

2.  Plaintiff  in  injunction  who,  when  called,  fails  to  appear,  by  thus  voluntarily  aban- 
doning it,  renders  himself  and  surety  responsible  in  damages.  3  L.  103;  11  A.  302. 
Atta^chment,  IV.  (cj.  No.  4.     Sequestratiox,  II.  (c),  2),  No.  1. 

3.  If  plaintiff  fail  to  sustain  his  injunction,  it  is  to  be  taken  as  wrongfully  obtained  and 
daina«i^  will  be  awarded  against  him.  Florance  v.  Nixon,  3  L.  291 ;  Hudson  v.  Plunket, 
4  L.  526.    Attachment,  IV.  (c),  No.  2. 

4.  Acts  1831,  No.  48  ;  29  March,  1833,  No.  66,  do  not  apply  to  previous  injunctions. 
Grain  v.  BaiUo,  4  L.  514;   OffuU  v.  Hendeley,  9  L.  14. 

5.  The  act  1831  is  one  of  great  severity  and  must  be  rigorously  construed.  It  ap- 
plies only  where  judgments  are  enjoined ;  in  all  other  cases,  the  parties  must  be  lefl  to 
their  action  on  the  bond.  5  L.  91 ;  10  L.  519 ;  11  L.  482  ;  17  L.  176;  19  L.  396;  1 
R.  142  ;  2  R.  165,  209  ;  6  R.  450  ;  3  A.  476;  11  A.  91. 

6.  The  act  1833  disallows  the  principle  established  by  the  supreme  court,  "•  that  a 
privity  must  exist  between  the  party  enjoining  and  the  judgment  enjoined  to  entitle 
the  creditor  to  damages."     OjffvU  v.  Hendeley,  9  L.  14 ;  Borie  v.  Borie,  5  L.  91. 

7.  A  judgment,  sustaining  the  injunction  on  a  motion  to  dissolve  before  a  trial  on  the 
merits,  does  not  release  the  surety  who  may  be  made  liable  in  damages,  if  the  injunction 
be  finally  dissolved.     McMiUen  v«  Gibson,  10  L.  519. 

8.  The  Stat  1831  applies  to  cases  other  than  those  of  739  C.  P.  in  which  no  bond  is 
required.     15  L.  102 ;  4  A.  240. 

9.  Where  an  injunction  is  dissolved  solely  to  avoid  unnecessary  costs  and  delay,  no 
damages  are  allowed.     Woodward  v.  DashieU,  15  L.  184.     Supra,  II.  (b),  1),  No.  8. 

10.  Damages  will  not  be  assessed  on  a  plea  in  reconvention ;  the  party  must  resort  to 
the  bond.    PaHn  v.  BUnxe,  19  L.  396.     Pleading,  VIII.  (b),  2),  No.  12. 

11.  Where  a  seizure  of  the  husband's  movables  by  a  creditor  is  enjoined  by  the  wife 
who,  having  no  privilege  thereon,  sells  them  under  her  subsequent  judgment  against  her 
husband,  Bhe  having  thus  deprived  the  creditor  of  the  privilege  of  his  seizure  will  be 
liable  to  him  in  damages.     Stafford  v.  Dunwoodie,  3  R.  276. 

12.  Where  plaintiff  is  appointed  poi:t- warden  in  the  place  of  defendant  and,  though 
enjoined  by  the  latter  contesting  the  appointment,  can,  but  does  not,  qualify  by  taking 
the  oath  of  office,  he  can  recover  no  damages  on  dissolution  of  the  injunction.  Defendant, 
as  the  incumbent,  has  a  right  to  act  until' plaintiff  qualifies.  Thompson  v.  Nicholson,  12 
R.  327. 

13.  Where  plaintiff,  whose  failure  to  give  bond  for  a  suspensive  appeal  justifies  the 
issuing  of  execution,  does  not  present  a  partial  credit  as  a  ground  for  injunction  nor  deny 
his  indebtedness,  he  will  be  liable  on  a  dissolution,  though  the  credit  be  allowed,  for  costs 
and  damages.     Rowly  v.  Kemp,  2  A.  361. 

14.  Where  the  sole  ground  for  diminishing  the  amount  of  an  execution  is  the  unnoti- 
fied payment  of  a  trifling  sum,  defendant  is  still  entitled  to  costs  and,  under  act  1831, 
damages  on  the  amount  really  due.  Morgan  v.  Driggs,  3  A.  124.  Executory  Pbo- 
CESS,  III.  (a).  No.  7. 

15.  Under  act  1831,  No,  48,  it  safiices  to  show  who  was  the  real  surety  to  obtain  ju4g- 
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ment  against  him ;  a  mistake  in  his  name  in  defendant's  prayer  for  interest  and  damages 
is  immaterial.     Union  Bank  v.  Smith,  8  A.  147. 

1 6.  A  creditor  who  himself  recognizes  an  error  in  the  advertisement,  for  which  bis 
judgment  is  enjoined,  will  be  allowed  no  damages.     Beard  v.  Gresham,  5  A.  169. 

17.  A  discontinuance  or  voluntary  nonsuit  cannot  defeat  a  reconventional  demand. 
The  claim  of  defendant  in  injunction  for  interest  and  damages  is  so  analogous,  that  the 
same  rule  applies.  Ludttng  v.  Kohlman,  5  A.  298  ;  Robertson  v.  TVam,  lb.  402.  Judg- 
MENT,  VIII.  No.  28. 

18.  The  act  1831  makes  no  distinction  as  to  damages  between  an  injunction  perpetu- 
ally or  but  temporarily  frustrating  a  judgment.     Id.  5  A.  298. 

19.  Irregularity  for  which  a  judicial  sale  is  enjoined,  caused  by  defendant  himself, 
though  insufficient  to  maintain  the  injunction,  will  yet  defeat  his  claim  for  damages. 
Dwigkt  V.  Richard,  5  A.  366. 

20.  The  debtor  enjoining  an  execution  sale  is  not,  by  an  agreement  as  to  its  terms 
with  the  creditor,  exempted  from  damages  under  act  188 1 .    Robertson  v.  Travis,  5  A  402. 

21.  Where  plaiiitiff  in  injunction,  in  the  exercise  of  what  he  believes  to  be  a  legal 
right,  seems  to  have  acted  without  malice  and  with  probable  cause  and  no  damages  are 
clearly  shown,  none  will  be  awarded.     Morancy  v.  Clarke^  6  A.  178. 

22.  Damages  under  act  1833,  No.  66,  are  in  the  discretion  of  the  court  Poffdras  t. 
Laurans.  6  A.  771. 

23.  Where  the  injunction  does  not  arrest  a  money-judgment,  act  1831  is  inapplicable 
and  the  surety  is  no  party  to  the  suit  If  the  answer,  in  such  case,  contain  no  reconven- 
tional demand  for  damages  ex  delicto  but  only  for  damages  on  the  bond  against  the  par- 
ties, none  can  be  allowed,  but  the  right  to  claim  them  in  a  separate  action  will  be  re- 
served.    Robinson  v.  Freret,  9  A.  803. 

24.  Where  in  anomalous  proceedings  against  a  tutor  by  an  under-tuCor  the  former 
is  illegally  enjoined  from  collecting  funds  due  the  minor,  no  damages  can  be  allowed 
under  acts  1831, 1833  ;  the  tutor  must  sue  directly  on  the  bond.  Mam  v.  Nolan,  1 1  A.  528. 

25.  Where  the  proceedings  of  executors  are  enjoined  pending  an  action  to  annnl  the 
will,  and,  being  conservatory  process  merely,  the  injunction  is  dissolved  because  issued 
by  an  incompetent  officer,  defendants  are  entitled  to  costs  but  not  damages  under  acts 
1831,  1833,  which  apply  to  technical  judgments  and  not  to  ex  parte  probate  orders. 
Sale  V.  Van  Bihber,  1 1  A.  628. 

26.  In  such  case  the  law  implies  no,  or  but  nominal,  damages,  to  recover  which  tbey 
must  be  specially  alleged  and  proved.     Jb, 

27.  An  injunction  against  an  execution  on  which  the  sheriff  neglects,  though  in- 
structed, to  credit  a  partial  payment,  will  be  perpetuated  for  its  amount  at  defendant's 
cost ;  but  dissolved  for  the  balance  with  twenty  per  cent,  damages  against  plaintiff  and 
his  surety.     Perry  v.  Kearney,  14  A.  400. 

28.  Where  a  title,  for  whose  imperfections  executory  process  for  the  price  is  enjoined 
by  a  vendee,  is  not  perfected  until  afler  his  injunction,  he  will  still  be  liable  for  costs;  he 
should  have  tendered  the  money,  payable  when  his  vendor  furnished  security  against 
eviction.     Davis  v.  MiUaudon,  14  A.  808. 

See  Discontinuance,  Nos.  10, 18. '  Executory  Process,  IV.  Nos.  8,  10.  Judg- 
ment, XV.  (b),  Nos.  13,  30. 

(b)  Measure  of  Damages  ;  Interest ;  and  Fees  of  CounseL 

1.  One  enjoined,  though  no  party  to  the  suitf  may  recover  damages  from  plaintiff  to 
an  amount  even  greater  than  that  of  the  bond.     Jackson  v.  Larche,  1 1  M.  284. 

2.  The  fees  of  defendant's  attorney  may  be  allowed  as  special  damages.  Pargovdr. 
Morgan,  2  L.  102 ;  Ricard  v.  Hlriart,  5  L.  246  ;  Hereford  y.  Babin,  14  A.  333.  Of- 
fences AND  Quasi  Offences,  II.  (g),  2),  b,  No.  15;  3),  No.  8. 

3.  Interest  will  not  be  allowed  on  the  damages  sustained  by  the  injunction  of  an  order 
of  seizure.     Poydras  v.  Patin,  5  L.  328. 

4.  The  damages  are  estimated  on  the  sum  due  when  the  injunction  issues,  not  the 
sums  due  subsequently.    10  L.  519  ;  13  L.  401 ;  19  L.  491.   Judgment,  V.  (a),  2),  No.  3. 

5.  The  court  will  mulct  in  exemplary  damages  those  who  abuse  the  equitable  remedy 
of  injunction ;  and  where  no  legal  grounds  are  shown  for  the  writ,  the  highest  damages 
allowed  by  hiw  will  be  awarded.  11  L.  486 ;  2  A.  360 ;  5  A.  155  ;  8  A.  457 ;  10  A. 
412,  570;  12  A.  88,  168,  193,  237;  14  A.  116. 

%,  The  amount  of  damages  is  within  the  court's  discretion  under  act  25  March,  1831. 
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No.  48,  ap  to  twenty  per  cent,  unless  a  greater  amount  be  proved.    Seymour  v.  Bourgeaty 
12  L.  123 ;   Wilcox  v.  Bundy,  13  L.  381  ;  Lizardi  v.  Hardaway,  8  R.  20. 

7.  That  act  does  not  say  from  what  date  interest  is  to  run,  but  in  the  present  case  it 
WAS  computed  from  the  date  of  the  judgment  below.     Spuriock  v.  Hunter,  12  L.  564. 

8.  Where  an  injunction  is  dissolved,  defendant's  attorney-fees  may  be  allowed  as  spe- 
cial damages  under  act  1831 ;  but  when  it  is  maintained,  no  such  damages  will  be  allowed 
plaintiff  who,  however,  shall  have  his  costs.  Smith  v.  Bradford,  17  L.  263 ;  Jliil  v. 
Xoe,  4  A.- 304;  F/ynti  v.  Rhodes,  12  A.  239.  Costs,  II.  No.  6.  Attachment,  IV. 
(c),  Nos.  6,  10,  19. 

9.  Where  a  judgment  the  execution  of  which  is  enjoined  bears  interest,  such  additional 
interest  only  can  be  allowed  under  acts  1831,  1833,  on  dissolving  the  injunction  as  will 
make  the  rate  allowed  equal  to  the  highest  conventional  interest.  Whatever  else  it  may 
be  proper  to  allow  must  be  in  the  form  of  damages.  Act  14  March,  1855,  §  7,  No.  262 ; 
19  L.  800,  318  ;  3  R.  123 ;  8  R.  20  ;  9  R.  142  ;  10  R.  39 ;  2  A.  145  ;  4  A.  240 ;  5  A. 
1,  503,  702 ;  8  A.  18,  73  ;  9  A.  11 ;  10  A.  142,  735  ;  11  A.  705  ;  12  A.  88,  692  ;  13 
A  896  ;  14  A.  116.     Appeal,  IX.  (b),  No.  29. 

10.  Where  an  order  of  seizure  against  two  joint  purchaser  is  enjoined  by  one  of 
them,  damages  are  allowed  only  on  the  amount  due  by  him.  Gorham  v.  Hoyden,  6  R. 
450. 

11.  Under  acts  1831,  1833,  when  execution  is  enjoined  by  third  persons,  interest  is 
allowed  from  the  date  of  the  injunction  to  that  of  its  dissolution,  from  which  time  the 
creditor  can  proceed.  The  same  is  true  when  the  judgment  debtor  himself  enjoins. 
8  R.  14,  20 ;  8  A.  441 ;  12  A.  692. 

12.  Interest  is  allowed  only  on  the  principal  sum  for  which  judgment  was  rendered; 
not  the  aggregate  of  principal,  interest,  and  costs.  Lizardi  v.  Hardaway,  8  R.  20 ; 
Todd  V.  Paion^  12  A.  88.     But  see  Amis  v.  Bank  of  Kentucky,  8  A.  441. 

13.  Attorney's  fees  when  not  proved  to  have  been  actually  paid  cannot  be  allowed  as 
special  damages.  Brashear  v.  Wilkins,  9  R.  56 ;  Rhodes  v.  Skolfieid,  10  R.  131 ;  Mills 
V.  JoneSy  9  A.  11. 

14.  Damages  under  act  1831  are  calculated,  not  on  the  whole  execution,  but  only  the 
amount  enjoined.     Calderwood  v.  Trent,^  R.  227. 

15.  That  act,  §  3,  fixes  the  amount  of  damages  in  cases  of  money-judgments;  but  in 
those  for  the  delivery  of  specific  property,  the  amount  is  a  question  of  fact  to  be  deter^ 
mined  in  an  action  on  the  bond,  the  right  to  which  will  be  reserved.  Bauduc  v.  Conrey, 
10  R.  407 ;  Nolan  v.  Bc^in,  2  A.  357. 

1 6.  Where  the  record  does  not  state  the  amount  of  the  judgment  enjoined  nor  its  rate 
of  interest,  no  additional  interest  can  be  allowed  on  reversing  the  judgment  below  and 
dissolving  the  injunction.     Afacarty  v.  N.  0.  TheeUre  Co.,  2  A.  46. 

17.  Ihimages  are  in  the  court's  discretion ;  aliter  as  to  interest  which,  acts  1831, 
1833  are  imperative,  must  be  allowed  at  ten  per  cent,  on  the  judgment  enjoined  against 
plaintiff  and  his  surety.  The  interest  is  calculated  from  the  service  of  the  injunction  to 
its  dissolution ;  but  is  reduced  to  eight  per  cent,  by  act  14  March,  1855,  §  7,  No.  262, 
2  A.  453  ;  11  A.  91,  220 ;  13  A.  251,  461. 

18.  Twenty  per  cent,  on  the  amount  of  the  judgment  enjoined  may  be  allowed  under 
act  1831  as  damages  without  proof;  damages  beyond  that  amount  can  only  be  allowed 
when  proved.  So  when  no  other  damages  are  given,  counsel-fees  not  exceeding  twenty 
per  cent  of  tlie  judgment  may  be  allowed  without  proof  of  their  payment  2  A.  822, 
878;  4  A.  188;  10  A.  418. 

19.  The  creditor  cannot,  without  proving  that  he  has  lost  his  judgment  in  consequence 
of  the  injunction,  recover  its  amount  from  plaintiff  and  his  surety  in  solido.  Segond  v. 
i?«ffiy,  3  A.126. 

20.  One  whose  rights  of  property  are  impaired  by  the  injunction  must  be  restored,  as 
against  plaintiff  and  his  sureties,  to  the  position  he  would  have  held  had  it  not  issued. 
Coming  v.  EUioU,  10  A.  753. 

21.  Thus  ;  pending  an  injunction  restraining  plaintiff,  holder  of  a  draft,  from  selling 
it  as  he  was  about  to  do  for  a  certain  discount,  the  acceptors  failed.  Held,  that,  nothing 
showing  the  solvency  of  the  other  parties  to  the  draft  who  resided  out  of  the  jurisdiction 
of  the  court,  plaintiff,  who  tendered  the  sureties  in  injunction  a  subrogation  to  bis  rights, 
was  entitled  to  recover  from  them  the  face  of  the  draft  less  the  discount  —  its  value  when 
arrested  by  the  writ  Ih.  Mandate,  Y.  (b),  7),  No.  17.  [The  question  whether  the 
face  of  the  draft  might  not  be  taken  as  the  measure  of  damages  was  reserved  in  afprming 
ih%  judgment^  no  amendment  of 'which  was  prayed  for.^ 
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22.  YooRHiES,  J.,  with  concurrence  of  Buchanan,  J.,  dissenting.  Defendants  are 
bound  as  sureties,  C.  P.  304,  and  not  for  a  qttasi  offence ;  damages  must  be  given  under 
C.  C.  1928  which  leaves  the  court  no  discretion  in  their  assessment.  Though  act  1831 
apply  but  to  judgments,  other  cases  are  not  entitled  to  more  favor.  Nothing  shows  tbe 
depreciation  of  the  draft  by  the  injunction.  The  acceptors  are  insolvent ;  but  not  con- 
stat that  the  other  parties  are;  if  they  be  not,  the  case  is  not  distinguishable  from 
that  of  Hutchinson,  Obligations,  VII.  (a),  5),  b,  §  2,  No.  22 ;  and  plaintiff  should 

*be  nonsuited.     lb. 

23.  Counsel-fees  allowed  as  special  damages  cannot  exceed  the  amount  claimed  by  de- 
fendant himself.      Woodward  v.  Lurttfy  11  A.  280. 

24.  For  an  injunction  against  the  negotiation  of  a  drafl  vindictive  damages  are  not 
to  be  allowed,  when  the  party  enjoining  had  reasonable  grounds  to  believe  he  had  a  good 
cause  of  action  and  was  not  prompted  by  malice.  The  legitimate  exercise  of  a  real  right 
is  not  a  fault,  and  the  party  is  not  bound  to  repair  all  the  damage  sustained  by  his  in- 
junction.    Gray  v.  Lowe,  11  A.  391.     Slander  op  Title,  No.  6. 

25.  Defendant's  probable  loss  from  being  deprived  of  the  free  disposal  of  his  property 
is  the  true  standard  of  damages  in  such  case ;  he  should  be  restored  to  the  position  be 
had  occupied  if  not  disturbed,     lb, 

26.  So,  having  realized  the  full  amount  of  the  draft,  damages,  and  interest  awarded 
on  the  dissolution,  he  can  recover  on  the  bond  only  special  damages  for  attorney's  fees; 
and  of  them  only  such  portion  as  is  fairly  due  for  services  in  dissolving  the  writ.    Ih. 

27.  When  the  judgment  gives  the  highest  conventional  interest  and  damages  at  ten 
per  cent.,  but  a  small  amount  should  be  allowed  for  special  damages  as  counsel-fees. 
Levistones  v.  Brady,  11  A.  696. 

28.  Counsel-fees,  though  not  shown  to  have  been  actually  paid,  may  be  allowed ;  it 
suffices  that  a  liability  therefor  be  incurred.     McRae  v.  Brown,  12  A.  181. 

29.  Under  acts  1831,  1833,  special  damages  are  allowed  only  when  a  judgment  is 
enjoined.  In  an  injunction  against  the  sale  of  specific  property,  erroneously  alleged  to 
have  been  seized,  special  damages,  such  as  counsel-fees,  cannot  be  allowed.  Ta^r  v. 
Simpson,  12  A.  587. 

30.  Plaintiffs,  whose  operations  in  recovering  derelict  property  in  the  bed  of  a  river 
are  illegally  enjoined,  can  recover  for  the  time  lost  and  the  money  already  expended 
over  the  wreck,  with  their  expenses  in  defending  the  injunction  suit;  but  nothing  more. 
Creevy  v.  Breedlove,  1 2  A.  745. 

31.  Where  plaintiffs,  enjoined  in  executing  a  building  contract  for  a  third  person, 
suspend  their  work,  though  without  disobeying  the  writ  they  might  have  completed  the 
contract,  except  in  a  minor  particular  wherein  the  writ  was  improperly  issued,  they  can 
recover  only  the  extra  cost  of  such  particular.  Volenti  non  fit  injwricu  Jamison  v. 
Duncan,  12  A.  785. 

32.  Thus;  defendant  having  under  671  C.  C.  erected  half  his  side-wall  on  A's  lot 
enjoined  plaintiffs,  who  had  begun  under  a  building  contract  with  A  to  use  the  wall  with- 
out first  indemnifying  defendant  under  C.  C.  672,  The  injunction  was  perpetuated,  so 
far  as  to  prohibit  plaintiffs  from  using  the  wall  until  the  indemnification,  but  dissolved, 
so  far  as  it  prevented  them  from  removing  a  column  erected  by  defendant  in  front  of  tbe 
wall  on  A's  land.  Plaintiffs  though  they  could  have  completed  their  contract,  except 
with  regard  to  the  column  which  afler  the  dissolution  they  might  have  easily  removoi, 
suspended  their  work  and  sued  for  the  increased  price  of  materials,  extra  labor  in  their 
removal  etc.     Held;  the  suit  must  be  dismissed.     Ih. 

33.  The  proneness  to  exaggerate  damages  calls  for  constant  vigilance  in  their  restric- 
tion within  reasonable  bounds ;  particularly  when  claimed  for  a  party's  pursuit  in  le^ 
form  of  what  he  honestly  believed  his  legal  rights.  Ih,  Malicious  Pbosecutiox, 
Nos.  18,  21. 

34.  Plaintiff  in  injunction  cannot  recover  his  counsel-fees  from  defendant,  whose  seizare 
under  a  judgment  against  a  third  person  is  enjoined.  For  such  damages,  allowed  when 
the  injunction  is  dissolved,  there  is  no  precedent  when  it  is  maintained ;  and  none  will 
be  granted  where  the  seizure  is  without  malice  and  with  probable  cause.  Dyke  v.  Dyer, 
14  A.  701 ;  Neveu  v.  Voorhies,  lb.  738. 

35.  Counsel-fees,  though  exceeding  twenty  per  cent.,  will,  if  proved,  be  allowed  as 
special  damages ;  but  nothing  more,  if  no  other  damages  be  shown.  If,  however,  in  sach 
case  the  part  of  the  judgment  enjoined  bear  no  interest,  the  highest  conventional  rate 
will  also  be  allowed.     Act  1855,  §  7,  No.  262 ;  WilUams  v.  Close,  14  A.  737. 

36.  Where  a  title,  for  whose  imperfections  executory  process  for  the  price  is  ^joined 
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bj  the  Tendee,  is  not  perfected  until  aAer  his  injunction,  in  resorting  to  which  he  has 
acted  erroneously  jet  in  good  faith,  no  damages  will  be  awarded.     Davis  v.  Millaudon, 
14  A.  808. 
Judgment,  V.  (a),  8),  No.  8.    Sequestration,  II.  (c),  2). 

INSANITY. 

See  act  15  March,  1855,  No.  827,  establishing  an  insane  a^^jlum.     Continuance, 

III.  (b).  No.  25.     Criminal  Law,  XII.  (d).  No.  4 ;  XIII.  (d),  No.  4.    Donations, 

I.  (b).    Interdiction.    Obligations,  III.  (a).  Nos.  1,  2,  8.    Parent  and  Child, 

II.  Na  29. 

INSOLVENCY. 

I.   In  General;  and  of  the  Distinction  between  the  Forced  and 

Voluntary  Surrender. 

•  n.    Op   the   Application    for  a   Surrender;    Discharge   from   Custody; 

Opposition  and   Charge   of   Fraud. 

{d)  Application  for  a  Surrender ;  By  Whom  J  (c)    Opposition  and  Charge  of  Fraud;  its 

and  How^  to  he  Made ;   and  When  uonstituents  <xnd  PenaJUy ;  and  Fur- 

Ordered,  ther  Proceedings  against  Fraudulent 

(b)  Discharge  from  Custody.  or  Absconding  Debtors. 

m.  Of  the  Meeting  of  Creditors;  Preliminary  Proof  op  Claims; 
Appointment  of  Definitive  Syndics;  and  the  Opposition. 

(a)  In  General  (c)  Syndic*s  Appointment^   Qualifications^ 

(b)  The  Meeting;  Mode  of  Proceeding;  ^nd  Security;  Betum  and  Homolo^ 

and  Right  to  Vote.  gation  of  the  Proceedings ;  and  the 

Opposition. 

IV.  Op  the  Property  that  Passes  by  the  Cession  and  Creditors'  Rights 

Thereto;  Stay  of  Proceedings  and  Effect  Thereof. 

(a)  in  GeneraL  (c)  What  Passes  to  the  Creditors  ;  Debtor's 

(b)  When,  and  Bow  Far,  the  Creditors  are  Interest ;  and  his  Acts  in  Violation 

Arrested  in  their  Individual  AcHon.  or  Fraud  of  the  Surrender. 

V.   Op  the  Books  and  3\.ccox7nt8  to  be  Surrendered. 

VI.   Of  the  Schedule  and  its  Omissions. 

'VII.   Op  the  Absent  Creditors  and  their  Attorney. 

VIII.   Of  the  Concordat. 

IX.   Of  Commissioners  and  Provisional  Syndics. 

X.  Of  the  General  Powers  and  Liabilities  of  Definitive  Syndics; 
their  Removal;  and  Termination  op  their  Trust. 

(a)  Li  GeneraL  (b)  Deposit  of  Funds  in  Bank ;  Termina^ 

tion  of  Trust ;  and  BemovaL 

XI.   Of  the  Sale  of  Assets. 

(a)  Hi  GeneraL  (c)  Eights  and   OUigatiims  of  the  Pur- 

(b)  Formalities,  Terms,  and  Order  of  Sale.  chaser;   Warranty  and  Bescission  of 

the  Sale, 

XIL  Op  the  Tableau  of  Distribution  and  Contest  between  Creditors; 
Debts  and  Charges;  their  Final  Proof  and  Payment. 

(a)  In  General.  (d)  Syndic's  Commission ;  Attomey^s  Fees 

(b)  Ifotice;  Opposition;  and  Final  Proof  o.nd  Other  Charges;    and  Payment 

of  Claims.  without  Order  of  Court. 

(c)  Luerest  on  Claims  and  their  Maturity. 
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XIII.  Of  the  Discharge  from  Debt  and  Subsequent  Liability;  Effect  axp 

CONSTITUTIONALlTr    OF   THE   INSOLVENT   LaWS. 

(b)  In  General.  (c)   Effect  of  the  Discharge  and  BuolverU 

(b)  Proceedings  after  the  Cession  ;  Suhse-  J^-<^9 ;  and  their  ConstituiionaUty, 

guent  Liability  and  Promise  to  Pay, 

I.  In  General;  and  of  the  Distinction  between  the  Forged  and 

Voluntary  Surrender. 

1.  A  forced  surrender  is  one  ordered  at  the  instance  of  creditors ;  whenever  theapph'- 
cation  comes  from  the  debtor,  though  forced  bj  actual  imprisonmient  to  applj  for  reliei^ 
it  is  a  voluntary  surrender.      Ward  v.  Brandt,  9  M.  632. 

2.  The  act  20  February,  1817,  No.  41,  for  the  voluntary,  does  not  govern  the  forced, 
surrender.  The  two  modes  are  distinct  and  governed  by  diiferent  laws.  10  M.  450, 
690;  7  R.  162. 

3.  The  act  1817  does  not  deprive  persons,  who  have  not  a  year's  residence,  of  any  * 
rights  they  had  under  previous  acts.     Shreve  v.  Creditors,  1 1  M.  30. 

4.  The  Spanish  insolvent  laws  are  not  repealed  by  act  1817,  wlierein  not  incompatible; 
that  act  introduced  a  cumulative  remedy  from  which  certain  insolvents  were  exdaded, 
leaving  them,  however,  the  <^d  remedy.  lb,;  Ray  v.  Cannon,  2  N.  S.  20;  KeUeyr, 
Creditors,  lb.  37. 

5.  The  act  13  March,  1837,  No.  102,  amending  act  1817,  applies  only  to  cases  afler 
its  promulgation.     1  R.  404,  535 ;  2  R.  401 ;  10  R.  479. 

6.  The  act  29  March,  1826,  No.  74,  is  still  in  force ;  so  that  three  or  more  creditors 
of  any  merchant  or  trader,  who  absconds  or  conceals  himself  to  avoid  payment  of  hia 
debts,  may  obtain  a  sequestration  and  distribution  of  his  property  under  that  act  Levoit 
V.  Gerke,  12  A.  828. 

7.  Tlie  act  supplied  a  casus  omissus  in  our  then  existing  legislation.  Provision  had 
been  made  for  voluntary  surrenders ;  for  forced  surrenders,  when  the  debtor  was  within 
reach  of  process;  but  none  to  enforce*  arL  3150  C.  C.  and  to  reach  the  effects  of  debtors 
absconding  or  concealing  themselves.  And  the  act  simply  provides  for  those  who  will 
not  make  a  voluntary,  and  cannot  be  driven  to  a  forced,  surrender.     Jb. 

8.  The  act  embracing  debtors  and  providing  a  remedy,  §  6,  distinct  from,  and  not  being 
inconsistent  with,  is  not  repealed  by  acts  1855,  Nos.  257,  322,  relating  to  the  forced  aod 
voluntary  surrender.     lb. 

9.  Merrick,  G.  J.,  with  concurrence  of  Voorhies,  J.,  dissenting.  The  judicial  se- 
questration of  the  goods  of  a  debtor,  absconding  or  concealing  himself,  is  not  a  novelty 
of  modem  creation.  The  remedy  was  known  to  the  legislation  of  Justinian.  D.  42.  4. 
2,7;  P.5. 14. 10;  lb. 

10»  The  codes  of  1808  and  1825  recognised  two  kinds  of  surrender,  the  voluntary  and 
forced,  which,  subject  to  the  formalities  of  special  laws,  O.  C.  p.  294,  arts.  168, 169; 
C.  C.  2168-9,  have  been  treated  by  the  lawgiver  ever  since  as  the  two  divisions  of  the 
subject      lb.  et  Id. 

1 1.  The  act  1826,  §  6,  a  reference  to  itself,  to  the  former  and  subsequent  legblation, 
and  the  decisions  of  the  courts,  shows,  is  to  be  classed  under  the  forced  surrender.  But 
all  legislation  on  that  subject,  save  the  provisions  of  the  codes,  is  to  be  found  alone  up 
to  their  date  in  acts  1855,  Nos.  257,  322.  The  act  1826  is  not  found  there,  and  so  no 
longer  exists.     lb.  et  Id, 

II.    Of  the  Application  for  x    Surrender  ;    Discharge    from    Custody  ; 

Opposition  and  Charge  of  Fraud. 

(a)  Application  for  a  Surrender;  By  Whom,  and  Bow,  to  be  Made;  and  When  Ordered. 

1 .  A  dishonest  debtor,  or  one  who  becomes  indebted  through  thefl»  is  not  entitled  to 
the  insolvent  laws.     BrovnCs  Case,  1  M.  159 ;  Montesquieu  v.  HeU,  4  L.  55. 

2.  An  insolvent  in  actual  custody  cannot  make  a  cession  under  the  civil  code  or  act 
1817,  No.  41.     Simonton's  Case,  2  M.  112;   Golis  v.  Creditors,  2  N.  S.  108. 

3.  An  insolvent  debtor,  whose  year's  residence  expires  after  he  has  been  confined 
thirty  days,  cannot  have  the  benefit  of  the  law.     Rhendorff^.  Creditors,  4  M.  329. 

4.  If  an  insolvent  sue  his  creditors  and  they  refuse  to  accept  his  cession  on  a  sugges- 
tion of  fraud,  he  cannot  discontinue  his  proceedings.     Claque  v.  Lewis,  4  M.  673. 
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5.  A  debtor  in  actual  custody  cannot  be  denied  the  benefit  of  the  insolvent  laws,  because 
he  declares  that  he  has  no  property.     Miles  v.  Creditors,  6  M.  500. 

6.  The  creditors  may  sue  separately  at  the  same  time  for  a  forced  surrender.  Dyson 
T.  Brandt,  9  M.  493. 

7.  A  debtor,  who  has  obtained  a  respite  and  not  complied  with  its  terms,  may  be  sued 
for  a  forced  surrender.     lb, 

8.  The  forced  surrender  may  be  ordered  in  all  cases  where  a  merchant  or  trader  is  in 
insolTcnt  circumstances.     Wcnrd  ▼.  Brandty  9  M.  626. 

9.  The  oath  alone  of  the  creditor,  applying  for  a  forced  surrender,  is  not  sufficient  to 
authorize  the  judge  to  grant  it.     75. ;  WikoffY.  Duncan,  10  M.  667. 

10.  One  sued  for  a  forced  surrender  must  be  made  defendant  and  cited  as  in  ordinary 
cases.     Weimprender  v.  Weimprender,  11  M.  17 ;  Gvirot  t.  Creditors,  12  M.  654. 

11.  An  appeal  from  an  order  refusing  an  application  for  a  voluntary  surrender  will  be 
dismissed,  if  the  record  show  an  order  for-  a  forced  surrender  without  showing  how  far 
it  has  been  proceeded  with.     Blossman  v.  Creditors,  12  M.  28. 

12.  A  forced  surrender  cannot  be  ordered  of  a  succession ;  but  where  the  widow  and 
tutrix  provokes  a  meeting  of  the  creditors  of  the  insolvent  estate  of  her  deceased  hus- 
band and  abandons  the  administration,  the  succession  must  be  administered  as  in  ordi- 
nary cases  of  surrender.  Act  1826,  §  7,  No.  74 ;  Dupey  v.  Greffin,  1  N.  S.  198 ;  Baron 
V.  Hodge,  13  L.  61. 

13.  Several  creditors,  standing  in  the  same  predicament  and  seeking  the  same  relief, 
may  join  in  one  application.     Pecquet  v.  Golis,  1  N.  S.  439. 

14.  A  debtor  confined  within  the  prison-bounds  may  avail  himself  of  act  25  March, 
1808,  No.  16.    Brainard  v.  Francis,  2  N.  S.  150. 

15.  The  loss  of  credit  justifies  a  cession.     Richards  v.  Creditors,  5  N.  S.  299. 

16.  A  debtor,  sued  in  his  absence  for  a  forced  surrender,  may  on  his  return  disprove 
the  affidavit  and  set  aside  the  proceedings.    Kennedy  v.  Develin,  8  N.  S.  151. 

17.  Where  the  property  surrendered  is  not  worth  one-third  of  the  debts  on  the  sched- 
ule, the  proceedings  will  be  set  aside,  unless  the  insolvent  show  by  two  witnesses  that  he 
has  sustained  loss.     Sheppard  v.  Creditors^  2  L.  317. 

18.  However  embarrassed  the  debtor,  if  he  do  not  abscond,  t.  e.  conceal  himself  or 
leave  the  state  privately,  but  depart  openly  expressing  an  intention  to  return,  and  actu- 
ally do  return,  three  creditors  cannot  proceed  against  him  under  act  1826,  No.  74. 
T%ompson  T.Netffton,  2  L.  411. 

19.  An  absconding  debtor  cannot  make  a  surrender  and  take  the  required  oath  through 
an  attorney  in  fact.     Foueker  v.  Creditors,  7  L.  430. 

20.  One  owning  a  saw-mill  and  brick-yard  appurtenant  to  a  plantation,  and  selling 
bricks  and  plank,  is  not  a  trader  within  meaning  of  act  1826,  §  6.     lb. 

21.  A  married  wpmati  separated  in  property  from  her  husband,  though  not  a  public 
trader  or  merchant,  may  take  the  insolvent  laws.     GottschaJk  v.  Creditors,  7  L.  439. 

22.  A  debtor,  who  is  arrested  and  gives  bail,  is  not  in  actual  custody  so  as  to  be  en- 
tiUed  to  the  benefit  of  act  1808,  No.  16.     Shukz  v.  Creditors,  8  L.  174. 

23.  Where  two  creditors  apply  under  act  28  March,  1840,  §  5,  No.  117,  both  must 
swear ;  an  affidavit  by  one  will  not  suffice.     Seghers  v.  CourceBe,  17  L.  551. 

24.  And  there  must  be  two  creditors  at  least ;  it  is  not  enough  that  the  applicant  holds 
two  judgments  each  exceeding  three  hundred  dollars.    lb. 

25.  In  an  action  for  a  forced  surrender  under  act  1826,  plaintifi^,  to  prove,  must 
allege,  that  the  absconding  debtor  is  a  merchant  or  trader.  Shakespeare  v.  Saunders^  19 
L.  97. 

26.  A  return  on  a  fi.  fa.  of  ^  no  property  found  after  due  demand  of  both  parties," 
signed  by  one  deputy  sheriff,  though  the  demand  itself  be  made  by  another,  authorizes 
proceedings  under  act  14  March,  1855,  §  1,  No.  257.     Savage  v.  Jeter,  13  A.  239. 

See  Citation,  IV.  No.  1.    Jury,  I.  (c).  No.  20. 

(b)  Discharge  from  Custody. 

1.  An  insolvent  in  actual  custody  whose  discharge  is  not  opposed  may,  no  motion  being 
made  in  his  behalf  the  day  appointed  for  hearing  the  creditors,  be  discharged  subse- 
quently without  new  notice.    Martinis  Case,  2  M.  78. 

2.  A  debtor,  ordered  pending  an  accusation  of  fraud  to  assign  his  property  to  a  syndic, 
is  not  therefore  to  be  discharged.     Crommdin  v.  Creditors,  5  M.  78. 

8.  Under  act  1817,  |  6,  the  debtor  is  not  discharged  by  an  allegation  of  fraud  made 
and  retracted ;  he  must  be  tried  and  acquitted.     Dttfau  v.  Massicot^  6  N.  S.  187. 
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4.  If  a  debtor  in  actual  custody  make  a  cession  and  have  his  creditors  dted,  bat  none 
appear,  and  the  proceedings  be  returned  into  court  and  homologated  afler  the  ten  dajs 
without  opposition,  he  is  discharged  from  custody  bj  the  operation  of  law.  Act  1817, 
§  27 ;   Caldwell  v.  BUxmjield,  2  L.  503  ;  Toutain  v.  Creditors,  14  L.  836. 

5.  A  debtor  imprisoned  under  act  28  March,  1840,  §§  5,  6,  No.  117,  for  refusing  to 
file  a  schedule,  cannot  be  discharged  because  the  weekly  jail-fees  under  act  17  March, 
1820,  No.  70,  are  not  advanced.     JEx  parte  PaweU,  7  B.  240. 

(c)   Oppotitian  and  Charge  of  Fraud ;  ite  Constituents  and  Penalty ;  and  Further 
Proceedings  against  Fraudulent  or  Absconding  Debtors. 

1.  The  charge  of  fraud  must  be  made  on  the  written  deposition  of  a  creditor  stating 
specially  the  facts ;  general  allegations  are  insufficient.  The  particular  acts  of  fraud 
should  be  distinctly  set  forth  to  give  the  debtor  a  fair  opportunity  of  disproving  them, 
and  to  enable  the  court  to  judge  of  their  nature  and  extent.  Goug  v.  CroditorSj  2  L 
858 ;  MontiUg  v.  Creditors^  18  L.  883.     Pleading,  V.  (a),  3),  p,  No.  6. 

2.  The  charge  of  fraud  can  only  be  brought  within  ten  days  next  following  the  ap* 
pointment  of  syndics.     Blunt  v.  Conn,  8  L.  217.     Timb,  No.  11. 

8.  The  act  1808,  §  17,  No.  16,  enumerating  certain  frauds  depriving  the  debtor  of  the 
benefit  of  the  act,  is  not  exclusive,  and  any  others  long  before  the  proceedings  may  b« 
alleged  to  exclude  him  from  the  act.  Montesquieu  v.  Heil,  4  L.  55 ;  Coquet  v.  Credhon^ 
lb.  200. 

4.  The  act  1817,  No.  41,  highly  penal  in  its  consequences  on  a  conviction  of  fraud, 
must  be  strictly  pursued.  The  acts  charged  must  not  only  be  such  as  the  law  dedsres 
fraudulent,  but  done  with  a  fraudulent  intent.     CampheU  v.  Creditors,  16  L.  348. 

5.  To  constitute  fraud  there  must  be  an  intention  of  defrauding,  contiUum  fnmiity 
and  an  actual  loss,  eventus  damni.  If  either  be  wanting,  there  b  no  fraud.  Montilk/  v. 
Creditors,  18  L.  383  ;  Slocomb  v.  Seal  Estate  Bank,  2  R.  92. 

6.  The  debtor's  transfer  to  his  wife  of  property  in  payment  of  her  pretended  rights,  on 
the  eve  of  insolvency,  is  no  fraud  under  acts  1817,  1840,  No.  117 ;  the  creditors,  sufier- 
ing  no  actual  loss,  may  object  to  her  claims  in  concurso  as  if  no  trsuosfer  bad  been  made. 
Jb* 

7.  Under  act  1808  the  creditor  need  not  have  voted,  to  suggest  fraud  whidi  he  may  do 
at  any  time  before  a  final  discharge ;  the  suggestion  is  not  to  be  supported  by  the  same 
kind  of  proof  as  the  right  of  voting.    Parlange  v.  Creditors,  18  L.  475. 

8.  By  alleging  fraud  the  creditor  gives  no  vote ;  he  merely  opposes  the  debtor's 
release  on  specified  facts  which  he  mast  substantiate,  failing  which  the  debtor  is  forth- 
with discharged  from  custody.     3. 

9.  The  opponent's  mere  statement,  that  he  beUeves  the  debtor  has  not  placed  all  his 
property  on  the  schedule,  charges  no  fraud.    Porter  t.  Creditors,  18  L.  495. 

10.  Where  in  an  opposition  to  the  discharge  of  an  insolvent  there  is  no  allegatioQ  of 
fraud,  a  jury  need  not  be  impanelled.     lb. 

11.  The  debtor's  frauds  subsequent  to  his  application  which,  from  the  time  when  dooe, 
could  not  have  been  charged  within,  may  be  charged  afler,  the  ten  days  following  the 
syndic's  appointment.     Robinson  v.  Creditors,  1  R.  452.     Infra^  IV.  (c),  No.  26. 

12.  Any  agreement  to  induce  a  creditor  to  withdraw  his  opposition,  it  matters  not 
what  its  nature,  if  the  withdrawal  be  the  consideration  for  which  the  preference  created 
by  the  agreement  is  given,  is  void  as  a  fraud  on  the  other  creditors  who  have  a  right  to 
rely  on  the  opposition,  which  cannot  be  thus  negotiated  away,  lb, ;  SlidtSL  v.  Pritdiard, 
5  R.  101 ;  Perry  v.  Frilot,  6  N.  S.  217  ;  Leggett  v.  Peet,  1  L.  297.  Jhfra,  UL  (c),  No. 
24 ;  XII.  (b).  No.  19. 

13.  The  surety  of  a  curator,  who  fails  to  pay  over  funds  in  his  hands  as  sedi,  may 
oppose  the  tatter's  application  for  act  1817.  C.  C.  3026;  Cougoi  t.  Fourmier,ii. 
420. 

14.  A  party  is  liable  to  the  penalties  of  act  1840,  §  10,  No.  117,  though  not  a  prind- 
pal  in  the  purchase,  if  shown  to  be  a  fraud  contrived  with  another  probably  for  their 
mutual  benefit.  The  law  holds  them  both  to  be  purchasers.  Martin  v.  Chrystai,  4  A 
844. 

15.  Art  107,  const.  1845,  which  provides  that  ^  prosecutions  shall  be  by  indictment 
or  information,"  relates  exclusively  to  criminal  proceedings,    lb.  • 

16.  Proceedings  against  a  debtor  for  fhiud  or  to  enforce  the  payment  of  debts  by  im- 
prisonment have  been  always  held  to  be  civil,  and  not  criminal,  proceedings ;  and  such 
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are  those  fpr  fraud  under  act  1840.   lb. ;  State  ex  reL  Oititeru^  Bank,  15  L.  536 ;  Than^- 
jon  V.  Chapman^  7  A.  257. 

17.  The  act  1840,  §  13,  can  only  he  regarded  as  a  civil  remedy  by  the  interpretation, 
that  thAsimprisonment  is  to  terminate  on  payment  of  the  debt  and  costs.  But  even  thus 
regarded,  it  is  so  highly  penal,  that  the  court  will  not  convict  and  punish  without  the 
verdict  of  a  jury.     Thompeon  v.  Chapmcaiy  7  A.  258. 

18.  Where,  on  an  application  for  a  voluntary  surrender,  the  creditors  fail  to  attend  and 
elect  a  syndic  and  the  insolvent  to  have  the  sheriff  appointed,  and  several  years  after  the 
sheriff  is  so  appointed  on  the  application  of  one  of  the  creditors,  within  ten  days  after- 
wards the  debtor  may  be  charged  with  fraud  and  arrested.  C.  P.  223  ;  act  1817,  §  18, 
No.  41 ;    Woodwarth  v.  Creditors,  7  A.  347. 

19.  A  purchaser  for  cash  is  not  liable  under  act  1840,  §  10,  No.  117,  for  disposing 
of  part  of  the  goods  before  payment  with  the  vendor's  assent.  Volenti  nan  fit  injuries 
But  the  latter's  rights  as  regards  the  remaining  portion,  to  a  disposition  of  which  he  makes 
no  such  assent,  are  not  thereby  affected.     Keane  v.  Fisher,  9  A.  70. 

20.  The  act  1840,  §.  10,  applies  to  those  who  have  not  made,  or  been  proceeded 
against  for,  a  surrender,  and  is  not  repugnant  to  act  1817,  §  18,  No.  41,  which  requires 
in  cases  of  a  voluntary  surrender  that  opposition  to  the  surrender  or  appointment  of 
syndic  be  made  within  ten  days  after  such  appointment    Matthews  v.  Creditors,  1 1  A.  36. 

21.  Nor  can  the  opposition  be  filed  after  the  ten  days,  though  the  fraud  complained  of 
were  not  discovered  until  long  afterwards.  The  maxim  ^  contra  non  valentem^"  etc,  is 
inapplicable  to  such  case.     Jb, 

22.  Though  found  guilty  of  fraud  in  proceedings  for  a  forced  surrender,  defendant 
will  not  be  sentenced  to  imprisonment  when  not  asked  for  in  the  pleadings,  and  the  de< 
fence,  in  the  absence  of  any  express  prayer  for,  cannot  be  considered  as  conducted  with 
reference  to,  such  a  demand.     Lekmd  v.  Hose,  11  A.  69. 

23.  It  is  not  the  judge*s  duty  to  enforce  such  a  penalty  when  not  invoked.  The  case 
is  not  analogous  to  that  of  a  public  prosecution.  Plaintiffs  are  seeking  to  enforce  private 
rights  in  a  civil  proceeding,  and  the  presumption  is  that  the  remedy  they  have  not  asked 
they  have  waived.    i6. 

24.  One  found  guilty  of  fraud  is  not,  since  act  1855,  No.  322,  which  repeals  act  1817, 
§  21,  disqualified  from  holding  an  office  of  trust  or  profit  under  the  state  government. 
Stafford  V.  Creditors,  11  A.  470. 

25.  But  he  may  be  imprisoned  for  three  years  under  act  1840,  §§  7, 10, 11, 13,  when 
the  matters  complained  of  are  provided  for  not  only  by  acts  1817,  1840,  but  by  that 
of  1855,  §§  19,  20,  21,  24,  reenacting  the  provisions  of  the  former.     Jb. 

26.  Arts.  223,  et  seg.  C.  P.  relate  to  an  arrest  for  debt  simply  where  the  debtor  is 
about  to  leave  the  state  or  jurisdiction  of  the  court ;  and  are  inapplicable  to  an  arrest  for 
fraud  under  act  15  March,  1855,  §  22,  No.  322, ''  relative  to  the  voluntary  surrender,"  etc 
Figuiere  v.  Creditors,  11  A.  557. 

27.  On  an  arrest  for  fraud  under  that  act,  §  22,  a  bond  conditioned  that  the  fraud 
shall  not  be  established,  and  the  insolvent  shall  not  depart  the  state  without  leave  of 
court,  is  sufficient.  The  complainant  cannot  insist  on  the  condition,  that  the  insolvent 
shall  not  depart  the  state  until  a  full  surrender  and  compliance  with  the  laws  relative  to 
voluntary  surrenders.     lb. 

28.  When  a  sequestration  issues  against  an  absconding  trader  under  act  29  March, 
1826,  No.  74,  still  in  force,  {Svpra,  I.  No.  6,)  the  intervention  of  a  previously  attaching 
creditor,  asking  that  the  sequestration  be  set  aside  as  unauthorised,  will  be  dismissed,  re- 
serving the  question  of  priority  of  the  different  creditors  to  be  determined  in  the  pro- 
ceedings under  the  act    Ltvois  v.  Gerhe,  12  A.  828. 

29.  A  charge  of  fraud  must  be  explicit,  definite,  and  specific ;  if  the  allegations  leave 
it  to  inference  only,  the  insolvent  will  not  be  put  upon  the  country  and  the  opposition  be 
dismissed.     Beete  y.  Creditors,  14  A.  516. 

30.  So,  a  charge  that  the  insolvent  had  been  accused  by  his  partner  of  an  attempt  to 
commit  a  fraud  before  his  cession,  but  prevented  by  the  partner's  vigilance, -is  not 
covered  by  the  statute.  So,  too,  where  such  partner  sequesters  property,  a  charge  that 
the  insolvent  omitted  to  mention  and  surrender  it,  thereby  concealing  with  intent  to  keep 
it  from  his  creditors,  cannot  be  sustained.  The  charge  should  allege  that  the  omission 
was  iotentiooal,  and  the  property  that  of  the  insolvent  or  his  firm.  But  even  if  not  de- 
fective, the  charge  must  fall,  as,  the  property  being  sequestered,  its  omission  on  th^ 
schedule  could  not  have  been  designed  as  a  concealment,  the  fraud  contemplated  by  the 
statute.    Act  1855,  §<  19,  20,  21,  No.  322 ;  i&. 
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81.  So,  too,  a  charge  that  he  had  connived  with  a  Vendee  to  conceal  property  whidb 
he  pretends  to  have  sold,  and  the  proceeds  of  which  he  frandulentlj  conceals,  besides 
being  contradictory,  is  too  indefinite.  The  mode  of  connivance  and  his  insolvent  circum- 
stances at  the  time  of  sale  are  not  stated.    IL 

32.  So,  too,  a  charge  that  he  had  collected  moneys  from  sundry  debtors  of  his  firm 
without  accounting  therefor  on  his  schedule,  is  defective  in  not  specifying  dates  and 
names.    lb. 

m.   Of  the  Meeting  of  Creditors;  Prelixinart  Proof  of  Claims; 
Apfoiktment  of  Definitive  Stndics;  and  the  Opposition. 

(a)  In  General. 

1.  An  order  for  a  meeting  of  creditors  cannot  be  refused  where  the  proceedings  are 
regular,  and  no  fraud  is  chai^d  or  proved.     Hearper  v.  Oreditarf^  3  M.  323. 

2.  Where,  at  a  meeting  of  creditors,  the  insolvent  does  not  appear  in  person  or  bj 
attorney  and  no  surrender  is  offered  them,  the  order  staying  proceedings  will  be  set 
aside.     Deglane  v.  OreditarSy  4  M.  697. 

8.  Where,  on  the  day  fixed  for  the  meeting,  the  debtor  in  actual  custody  fails  to 
appear  or  show  cause  by  counsel  for  his  non-appearance  and  obtain  a  continuance,  the 
order  staying  proceedings  falls,  and  he  must  proceed  de  novo,  BoU  v.  QrecUtorSy  9  L.  4^ 

(b)  The  Meeting;  Mode  of  Proceeding  ;  and  Right  to  Vote. 

1.  Privileged  have  the  same  right  as  other  creditors  to  vote  for  syndics.  Enet  t. 
Oreditore,  4  M.  401,  599. 

2.  Creditors,  who  prove  their  debts  at  a  meeting  of  a'editors,  need  not  raiew  the 
proof  at  a  subsequent  meeting  to  appoint  syndics.     Seghere  v.  Orediton,  10  M.  54. 

3.  If  the  claim  of  a  creditor  offering  to  vote  be  disputed,  it  must  be  proved  as  in 
ordinary  cases  by  legal  evidence.     FkaOert^  Bank  v.  Lamueey  10  M.  690. 

4.  Claims  of  creditors  on  which  they  vote  may  be  investigated  before  the  syndic's 
appointment  is  homologated ;  the  notary  must  record  the  proof  each  party  presents,  and 
return  it  to  court  to  be  acted  on.     lb. 

5.  The  oath  of  an  agent,  whose  knowledge  of  the  amount  due  his  principal  is  deriva- 
tive, is  not  such  evidence  of  the  debt  as  entitles  him  to  vote  for  syndics.     lb. 

6.  An  indorser,  who  has  not  paid  his  indorsee,  cannot  vote  for  syndics  of  his  priw  io- 
dorser.    Ih,    Attachment,  II.  (c),  2),  No.  10. 

7.  The  wife  of  the  insolvent  may  vote  for  syndics,  though  she  have  not  rencanced 
the  community,  but  she  cannot  if  her  rights  be  not  settled  by  partition  or  judgment 
Planters*  Bank  v.  Lanussej  12  M.  157 ;  Toume  v.  Creditors,  6  L.  462. 

8.  Two  creditors  may  form  a  meeting,  but  for  a  eoneurso  there  must  be  three  named 
on  the  bilan ;  they  need  not,  however,  all  attend  the  meeting  and  vote  for  syndics.  4 
N.  S.  462 ;  7  N.  S.  l81 ;  2  L.  317. 

9.  Personal  notice  must  be  given  creditors  residing  in  the  parish  to  bring  them  in,  in 
the  first  instance.    Ludeling  v.  Poydras,  4  N.  S.  637 ;  Thomas  v.  Breedlo^  6  L.  577. 

10.  The  notary  cannot,  aher  the  meeting  is  closed^  receive  the  dedarations  of  credit- 
ors who  were  not  present.     Brovssard  v.  OreditorSy  5  N.  S.  83. 

11.  The  meeting  in  case  of  a  debtor  in  actual  custody  must  take  place  in  open  OHirt, 
and  not  before  a  notary.     Stewart  y.  OreditorSy  7  N.  S.  604. 

12.  The  proceedings  before  a  notary  in  appointing  syndics  are  not  vitiated  by  same 
illegal  votes.     They  are  to  be  rejected.    Pandeilg  v.  OredOors,  9  L.  393; 

13.  The  creditor  may  prove  his  claim  and  vote  for  syndics  by  an  agent,  who  can 
swear  that  the  debt  is  due  of  his  own  knowledge.    Jh. 

14.  Any  evidence,  which  satisfies  the  notary  of  the  agent's  authority,  is  primdfaeU 
good  ;  and  when  no  objection  is  made  he  cannot  refuse  the  vote ;  but  he  is  not  to  decide 
on  the  reality  of  the  debts,  and  if  he  do,  it  does  not  conclude  the  other  creditors.    A 

15.  The  act.  1817,  No.  41,  requires  only  ex  parte  evidence  of  the  debts  previoas  to 
voting  for  syndics.     Jb. 

16.  The  capacity  of  an  executrix,  not  denied,  need  not  be  proved  to  authorise  her 
attorney  to  vote  for  syndic     Caseidg  v.  Creditors,  18  L.  402. 

17.  An  agent,  not  questioned  as  to  his  personal  knowledge  of  the  daim  swoni  to»  need 
not  state  it ;  and  he  may  act  for  his  principal  who,  though  in  the  city,  cannot  oonveoient- 
]y  attend.    lb. 

18.  The  sheriff  should  return  his  service  of  a  sammona  to  attend  a  meeting  as  in  oidi* 
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1UI17  citations ;  but  his  neglect  herein  cannot  prejudice  third  persons ;  and  a  return  will 
be  ordered  nunc  pro  tunc.     McCormich  v.  Broadwdl^  1  R.  165. 

19.  The  vote  of  a  creditor,  a  debtor  o^  the  insolvent  in  such  an  amount  that  the  bal- 
ance is  against  him,  roust  be  rejected.     Letseps  v.  Creditors,  7  A.  624. 

20.  The  votes  of  the  insolvent,  as  tutor  of  the  minor  heirs  of  his  deceased  wife  in 
eommunitj,  and  of  an  heir  of  age,  must  be  rejected  if  the  communitj  be  not  previously 
settled  bj  a  partition  or  judgment  for  separation  of  property.     Act  1817,  §  15,  No.  41 ;  lb. 

21.  An  agent,  with  power  to  collect  or  renew  a  dratl  and  *'  do  as  he  might  think  best 
nnder  the  circumstances,"  may  vote  for  syndic,  which  is  but  a  measure  conservative  and 
admioistrative  in  character.     Jb. 

22.  Where  the  meeting  has  been  regularly  called  and  conducted  and  the  creditors 
entitled  have  had  an  opportunity  to  vote,  another  election  will  not  be  ordered  to  let  in 
new  voters  with  claims  subsequently  acquired.  3.    Judgment,  Y.  (a),  2),  No.  8. 

See  Corporations,  IV.  (b),  1),  Nos.  24,  26,  27. 

(c)  Syndic^ s  Appointment,  Qualifications,  and  Security;  Return  and  Homologation  of 

the  Proceedings;  and  the  Opposition. 

1.  None  but  a  creditor  can  be  made  syndic,  unless  by  unanimous  consent  of  the  cred- 
itors ;  but  if  opposition  be  made,  a  new  election  will  be  ordered.  £net  v.  Oreditors,  4 
M.  310.     Olamageran  v.  Degruy,  2  N.  S.  156. 

2.  A  syndic  must  be  chosen  by  all  the  creditors,  or  by  a  majority  in  amount^  not  in 
number^  under  the  Spanish  law.     4  M.  310 ;  10  M.  690. 

3.  A  creditor,  a  party  to  the  proceedings,  cannot,  after  their  homologation,  allege  that 
tbej  are  null  because  the  meeting  is  recorded  in  French.  The  homologation  is  res  judi- 
cata against  him.     Dussuau  v.  Bredeaux,  4  M.  450. 

4.  The  proceedings  before  the  notary  to  appoint  a  syndic  are  judicial  and,  if  in  French, 
onooDstitutional  and  not  cured  by  their  homologation.  Const.  1812,  art  6,  §  15  ;  lb.  ; 
Dumford  v.  Seghers,  7  M.  409 ;    Vicdes  v.  Gardenier,  9  M.  825. 

5.  The  syndics  cannot  administer  nor  sue  until  their  nomination  be  confirmed  by  the 
court    Dukeylus  v.  Dumontel,  4  M.  468.     Bespite,  No.  23. 

6.  A  creditor  opposing  a  syndic's  nomination  must  file  the  special  grounds  of  his 
opposition,  and  cannot  on  trial  allege  others.  That  the  election  was  illegal  because  the 
Toters  were  not  creditors,  or  creditors  in  the  amounts  stated,  is  too  vague.  JDesbois  v. 
Seghers,  8  M.  67  ;  Bierra  v.  Oreditors,  2  N.  S.  47. 

7.  An  insolvent  cannot  interfere  in  the  appointment  of  syndics,  nor  have  the  proceedings 
Kt  aside  for  error  in  the  notice  to  the  creditors  and  in  convening  them  at  too  early  a 
day.    Seghers  v.  Oreditors,  8  M.  136  ;  Janin  v.  Creditors,  8  L.  472. 

8.  A  creditor  present  at  a  meeting  at  which  neither  he,  the  notary,  nor  any  other  cred- 
itor objected  for  non-production  of  the  power  of  one  voting  as  agent,  cannot  make  the 
objection  afterwards  in  resisting  the  homologation  of  the  syndic's  appointment  Seghers 
T.  Creditors,  10  M.  54. 

9.  The  ten  days  for  opposing  a  syndic's  appointment  commence  from  the  day  the 
proceedings  before  the  notary  are  closed,  though  the  procls-verbal  be  not  immediately 
filed.    Dreux  v.  Creditors,  2  N.  S.  57. 

10.  The  insolvent  may  be  syndic     Turcas  v.  Leglise,  4  N.  S.  462. 

11.  When  a  cession  is  accepted  and  a  syndic  appointed,  the  insolvent  has  no  power  to 
>^^  the  rights  of  the  creditors  who  voted  for  syndics,  and  bring  the  proceedings  before 
the  court    Bargebur  v.  Creditors,  4  N.  S.  620. 

12.  A  creditor  not  put  on  the  biian  may  oppose  the  homologation  of  the  proceedings 
before  the  notary,  even  after  the  ten  days.     Suares  v.  Creditors,  1  L.  342. 

13.  A  creditor,  who  has  appeared  in,  and  claimed  the  benefit  of,  a  cession,  cannot  sue 
to  annul  the  proceedings  for  errors  of  form.     Crofi  v.  Kirkland,  9  L.  156. 

14.  Proceedings  for  the  appointment  of  syndics  ten  days  afler  they  are  closed  before 
tbe  notary,  (and  the  days  need  not  be  judicial,)  become  absolute  witkout  being  homolo- 
gated, unless  an  opposition  be  filed  within  that  time.  Gouy  v.  Oreditors,  2  L.  358 ;  Good' 
ole  V.  Oreditors,  8  L.  128. 

15.  The  proceedings,  if  void  on  their  face,  can  have  no  effect  and  no  formal  opposi- 
tion is  necessary.    i&, 

16.  Where  the  tenth  day  following  the  appointment  of  syndics  is  Sunday,  an  opposi- 
tion filed  on  Monday  is  in  time,  all  judicial  proceedings  being  forbidden  on  Sundays. 
^Beii  T.  Or^dUorSy  8  L.  223.    Appeal,  VU.  (b),  Nos.  9, 10. 
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17.  The  miyoritj  in  amount  required  to  elect  a  syndic,  when  there  are  mare  than  two 
candidates,  is  not  an  absolute  majority  of  all  the  votes  given,  but  only  a  plurality  or  the 
highest  number.     Pandf^Uy  v.  OredUor$,  9  L.  393. 

18.  On  opposition  to  the  appointment  of  syndics,  the  question  is  not  whether  the  pro- 
ceedings belbre  the  notary  shall  be  homologated,  as  they  require  none,  but  whether  the 
opposition  shall  be  sustained,     lb, 

19.  Creditors,  not  opposing  votes  for  syndics  before  the  notaiy,  may  do  so  within  tea 
days  after  the  proceedings  are  returned  into  court ;  but  then  the  burden  is  on.  them  to 
show  the  illegal  votes.     Ih. ;  Gwartney  v.  Creditors^  13  A.  188. 

20.  Where  the  widow  and  tutrix  provokes  a  meeting  of  creditors  of  her  husband's  in- 
solvent  succession,  abandons  the  administration,  and  appearing  in  concuno  votes  for  syn- 
dics, she  cannot  oppose  the  previous  proceedings.     Baron  v.  Hodge^  13  L.  61. 

21.  The  word  depontum  in  act  1817,  §  18,  No.  41,  is  a  mis-translation  from  the 
French  text;  it  should  be  oppontion.     Oassidy  v.  Creditors,  18  L.  402. 

22.  An  opposition  to  the  appointment  of  syndic  need  not  be  supported  by  affidavit 
Girardv.  Creditors,  19  L.  246. 

23.  Where  creditors,  having  voted  for  two  persons  as  joint  syndics,  remain  silent  while 
one  of  the  two,  recognized  by  the  court  as  sole  syndic,  sells  the  property,  completes  his 
administration,  and  files  a  final  tableau  homologated  without  opposition,  they  will  be 
bound  by  their  silence.    &nith  v.  De  Lalande,  1  R.  384.     Judgment,  XV.  (c),  1),  No.  6w 

24.  A  contract  in  consideration  of  withdrawing  an  opposition  to  the  security  offered 
by  an  insolvent,  appointed  syndic,  though  made  after  he  has  obtained,  and  cannot  be 
deprived  of,  his  discharge,  is  void.  It  is  sufficient  that  it  give  a  creditor  an  undue 
advantage.     SlideU  v.  Pritchardy  5  R.  101.     Supra,  II.  (c),  No.  12. 

25.  A  rule  on  syndics  to  have  others  appoint^  for  their  failure  to  give  security  will, 
unless  they  show  they  have  given  it,  be  made  absolute.  Nor  need  they  be  ruled  to  gire 
bond.     Talhaud  v.  Creditors,  6  R.  317. 

26.  No  security  is  required  from  syndics  under  act  25  March,  1808,  No.  16 ;  act  13 
March,  1837,  §  1,  No.  102,  alone  requiring  it,  relates  exclusively  to  the  voluntary  sur- 
render under  act  1817,  No.  41.    Jacobs  v.  Bogart,  7  R.  162. 

27.  Where  a  meeting  of  creditors  when  called  fails  to  appoint  a  syndic  to  an  insolvent 
succession,  for  whose  administration  neither  the  beneficiary  heir  nor  other  party  has 
applied,  the  court  under  acts  29  March,  1826,  §  7,  No.  74 ;  1817,  §  29,  No.  41,  maj 
appoint  the  sheriff;  and  his  official  sureties  would  probably  be  responsible  for  his  admio- 
istration.     Morris  v.  WilUams,  6  A.  391. 

28.  One  who  receives  a  majority  of  legal  votes  for  the  syndicate,  though  in  a  minoritj 
if  all  the  votes,  legal  and  illegal,  be  counted,  is  elected.     Lesseps  v.  Creditors^  7  A.  G24. 

lY.  Of  the  Propkktt  that  Passes  bt  the  Cession  and  Creditoks'  Biohts 
Thereto;  Stat  of  Proceedings  and  Effect  Thereof. 

(a)  In  General, 

1.  Proceedings  will  not  be  stayed  against  a  debtor  who  files  no  schedule,  his  petition 
praying  for  time  to  make  one.     Grieve's  Case,  1  M.  194. 

2.  Where  two  suits  for  a  forced  surrender  are  carried  on  by  different  creditors  at  the 
same  time,  the  stay  of  proceedings  on  the  second  does  not  estop  defendant  from  contest- 
ing the  legality  of  the  first  by  appeal     Ward  v.  Brandt,  9  M.  625. 

3.  In  an  application  for  a  forced  surrender,  the  order  staying  proceedings  and  direct- 
ing a  meeting  of  creditors  makes  them  all  defendants,  and  authorizes  them  to  come  in 
and  show  they  are  improperly  deprived  of  their  right  of  action.  Wikof  t.  Ihmean,  10 
M.  668  ;  Planters'  Bank  v.  Lanuss€,  Jb,  690. 

4.  The  acceptance  of  the  cession  vests  all  the  debtor^s  rights  of  property  in  the  cred- 
itors, which  cannot  be  tivested  by  a  creditor  unless  contradictorily  with  the  mass.  Dntfl 
a  syndic  be  appointed,  no  motion  or  suit  to  dismiss  the  debtor^s  petition  can  be  made 
or  tried.     Morgan  ar^  Creditors,  7  L.  62. 

5.  The  judge  cannot  stay  proceedings  against  the  debtor^s  person  or  prc^^erty  and 
accept  the  cession,  so  as  to  bind  the  creditors  without  the  debtor*s  con^pliance  directly, 
and  not  by  proxy,  with  the  essential  forms  of  law.    Foucker  v.  Creditors^  7  L.  430. 

6.  The  rights  of  a  mortgagee  or  his  assigns  are  not  affected  by  a  cession,  pendents 
Hie;  the  mortgage  clings  to  the  property  until  sold  by  the  syndic  to  pay  debts.  Skip- 
with  T.  Creditors,  19  L.  198. 

7.  The  object  of  the  law  is,  that  the  rights  of  all  the  creditors  should  remain  ia  the 
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state  they  were  in  at  the  iosolvency ;  that  no  change  should  take  place  so  as  to  favor 
any ;  and  that  the  property  surrendered  and  subsequently  acquired  should  be  equally 
divided  between  the  former  and  subsequent  creditors  according  to  the  nature,  rank,  and 
ori«^n  of  their  claims  at  the  surrender  or  contracting  of  the  subsequent  debts.  5  R.  101 ; 
6  A.  680  5  8  A.  582 ;  7  R.  61.  Attachment,  XI.  Nos.  1,  11,  20.  Obligations,  VIL 
(b),  2),  D,  No,  13,  Prescription,  V.  (d),  Nos.  5,  14.  Privilege,  I.  No.  10. 
Registrt,  II.  (d),  Nos.  6, 18.    Succession,  VIII.  (f ),  1),  No.  1. 

8.  Though  a  discharge  be  not  granted,  yet  the  stay  of  proceedings  and  the  exemption 
of  the  debtor's  future  acquisitions  to  a  certain  extent  from  the  pursuit  of  his  creditors,  the 
consequences  of  a  cession,  do  themselves  materially  impair  the  obligation  of  contracts. 
Northern  Bank  v.  Sqmres,  8  A.  818. 

(b)    Wken^  and  How  Far^  the  Oreditore  are  Arrested  in  their  Individual  Action. 

1.  A  creditor  cannot  obtain  judgment  against  the  debtor  after  a  cession,  even  by 
ezecQtorj  process.    Elmes  v.  Estevan,  1  M.  198 ;  David  v.  Ifearn,  lb.  207. 

2.  Notwithstanding  a  stay  of  proceedings,  an  order  of  seizure  will  issue  on  affidavit 
that  the  mortgaged  property  is  concealed,  and  liable  to  be  removed  out  of  the  territory. 
Picket  V.  Moore,  2  M.  113. 

3.  A  creditor,  whose  debt  is  denied,  may  sue  to  have  it  recognized  notwithstanding 
the  staj  of  proceedings.     2  M.  178 ;  1  L.  172 ;  8  N.  S.  558. 

4.  A  cession  and  the  order  thereon  stay  all  proceedings,  even  the  sale  of  mortgaged 
property  decreed  by  a  competent  court  before.     £ermudez  v.  Ibanez,  8  M.  89. 

5.  On  the  debtor's  application  to  a  court,  all  proceedings  there  and  in  other  courts  are 
suspended ;  and  the  claims  then  pending  cannot  be  continued  by  making  the  syndic  a 
party,  but  must  be  cumulated  with  the  insolvent  proceedings.  Cox  v.  Zeringue,  4  M.  264 ; 
Fai^  T.  McRae,  14  A.  648.     Respite,  No.  9. 

6.  Where  the  order  for  a  meeting  of  creditors  stays  proceedings  for  thirty  days,  any 
creditor  may  proceed  afler  that  time,  if  nothing  more  be  done.  Ddaxerry  v.  Blanque^ 
6  M.  560. 

7.  Als  long  as  there  is  no  order  staying  proceedings,  any  creditor  may  sue.  Fieh  v. 
Chandler,  7  M.  30.    Attachment,  II.  (c),  2),  No.  1. 

8.  Syndics  cannot  sue  to  rescind  a  judicial  mortgage,  where  the  judgment  obtained 
before.  Is  registered  af^er,  the  cession ;  its  effect  must  be  determined  on  the  distribution. 
Torr^  ▼.  Shamlmrgh,  10  M.  28. 

9.  A  judgment  rendered  before  but. signed  after  a  cession,  the  syndics  not  having  been 
made  parties,  will  not  give  a  judicial  mortgage ;  plaintiff  will  stand,  as  to  the  other  cred- 
itors, as  at  the  institution  of  his  suit.     Shaurnburg  v.  Torry,  10  M.  178. 

10.  The  mortgagee  cannot,  afler  a  forced  surrender,  seize  the  mortgaged  property,  but 
must  be  paid  by  the  syndics ;  the  delay  is  not  unconstitutionaL  ChiapiUa  v.  Lanitsee,  10 
M.446. 

11.  AAer  proceedings  commenced  for  a  forced  surrender,  suit  cannot  be  carried  on  by 
a  single  creditor.     Ih. ;  Mayhew  v.AfcGee,  12  M.  666. 

12.  A  creditor  may  pursue  his  remedy  until  a  stay  of  proceedings  arrests  him ;  and  a 
judgment  registered  before  insolvency  will  give  a  privilege  on  immovables  from  issuing 
of  execution.     JBanna  v.  Creditors,  12  M.  82. 

13.  Proceedings  in  another  court  than  that  where  the  concurso  is  pending,  by  a  party 
thereto,  are  void.  Menard  v.  Pierce,  8  N.  S.  875 ;  Jacobs  v.  Bogart,  7  R.  162 ;  Marsh 
V.  Marsh,  9  R.  45.    Corporations,  VIII.  (a).  No.  10. 

14.  The  mortgagee  has  his  action  of  mortgage,  without  the  concurrence  of  his  mortga- 
gor's syndics,  against  the  third  possessor ;  but  a  suit  to  bring  back  the  property  into  the 
common  mass,  because  the  alienation  was  void  as  to  creditors,  must  be  brought  by  the 
syndics.     Martinez  v.  Layton,  4.N.  S.  869. 

15.  A  judgment  is  improperly  signed  after  a  cession;  the  suit  should  be  cumulated 
with  the  concurso.     Clark  v.  Oddie,  4  N.  S.  625. 

16.  The  order  does  not  stay  all  proceedings,  but  only  those  against  the  person,  by 
erediCors  placed  on  the  schedule.     Clarke  v«  Wright,  5  N.  S.  124. 

17.  A  judgment  af^er  failure  gives  no  preference.     Oddie  v.  Creditors,  6  N.  S.  476* 

18.  A  suit  against  several  defendants,  one  of  whom  becomes  insolvent,  must  be  cumu- 
lated with  the  insolvent's  proceedings  as  regards  himself,  but  retained  against  the  others. 
Ruse^  V.  Wolff,  8  N.  S.  677. 

19.  The  stay  of  proceedings  against  one  debtor  in  solido  does  not  stay  them  against 
the  others.     Martinstein  v.  Wolff,  8  N.  S.  679 ;  Byde  v.  Wolff,  lb.  708. 
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20.  After  insolreocj,  one  creditor  cannot  sue  to  set  aside  a  sale  under  an  order  of 
seizure  at  the  suit  of  another.     Roman  v.  Hennen^  8  N.  S.  698. 

21.  Where  one  partner  makes  a  cession  for  himself  individually  and  the  firm,  the 
other,  retaining  his  private  property,  may  be  sued.    KnigfU  v.  CaUender^  10  L.  228. 

22.  After  a  stay  of  proceedings,  a  creditor  placed  on  the  schedule  and  notified  of  the 
failure  can  have  no  process  against  the  debtor  or  his  bail.  McChrmick  v.  Broculwdlj 
1  R.  165 ;  Tyler  v.  Creditors,  9  R.  372. 

23.  A  seizure  under  AjfLfcL,  after  a  petition  for  a  forced  surrender  under  act  IBOS, 
No.  16,  is  illegal ;  §  20.    Jacobs  y.  Bogart,  7  R  162. 

24.  A  judgment  in  another  state,  stibsequent  to  defendant's  cession  here,  binds  him 
personally,  but  not  the  other  creditors  nor  the  fund  to  be  distributed  here.  Wai  v. 
Creditors,  4  A.  447. 

25.  Where  a  creditor,  placed  on  the  bilan  and  duly  notified,  sues  the  debtor  for  the 
same  debt,  a  default  regularly  confirmed  will  not  be  absolutely  null.  Defendant  should 
have  pleaded  the  cession  and  cannot  avail  himself  of  it  afterwards.  MiUer  ▼.  Marignff, 
10  A.  338. 

26.  Defendant,  who  pays  under  protest  the  execution  on  such  judgment,  cannot  recover 
■  back  the  money  from  the  sheriff  or  creditor.     lb,  * 

27.  A  creditor,  not  made  party  to  the  proceedings  in  a  reasonable  time,  is  not  bound 
by  the  tableau  of  distribution  and  may  proceed  on  his  original  demand.  Jietccdfi  v. 
Chrk,  12  A.  424. 

28.  So  where  plaintiff,  though  placed  on  defendant's  biian  as  a  judgment  creditor,  is 
never  cited  nor  in  any  manner  made  party  to  the  proceedings,  and  defendant,  his  own 
syndic,  suffers  nine  years  to  elapse  without  filing  a  tableau  as  required  by  act  1837, 
No.  102,  plaintiff  cannot  be  compelled  to  become  a  party  to  the  stale  proceedings,  bat 
may  sue  under  act  30  April,  1853,  No.  274,  to  revive  his  judgment  Leges  vigilantibus 
nan  dormtenitbus  subserviuTit,  lb.    Jn/ra,  VI.  Nos.  4, 5.     New  Trial,  III.  (c).  No.  1. 

29.  A  stay  of  proceedings  under  act  1855,  §§  6,  7,  No.  322,  C.  C.  3051^4,  cannot  be 
affected  by  informalities  in  the  notice  to  creditors  or  the  return  of  service.  A  creditor, 
wishing  to  question  such  matters,  must  do  so  by  a  direct  action  and  can  in  no  case  dis- 
regard the  judgment  accepting  the  surrender  and  staying  proceedings.  Hanneg  v. 
EeaUy,  14  A.  424. 

30.  Where,  after  property  seized  in  execution  and  on  which  a  third  opponent  claims  a 
privilege  is  sold,  the  debtor,  before  a  distribution  of  the  proceeds,  makes  a  cession,  such 
proceeds  in  the  sheriff's  hands  form  part  of  the  assets,  and  are  subject  to  the  daims  of 
all  the  creditors  to  be  litigated  in  concurso.    Lyons  v.  McRae,  14  A.  438. 

31.  Merrick,  C.  J.,  with  concurrence  of  Land,  J.,  dissenting.  The  cession  is  bat  a 
mode  of  execution  and  the  creditor,  who  has  completed  the  one  process  and  made  his 
debt,  cannot  be  driven  to  the  other.  The  sale  of  the  debtor's  property  before  his  8a^ 
render  divested  his  title ;  and  to  the  immediate  payment  of  the  proceeds  over  which  he 
and  his  syndic  had  no  control,  the  seizing  creditor,  saving  the  opponent's  claims,  had  a 
legal  right  which  was  not  forfeited  by  a  reasonable  delay,  and  of  which  he  could  not  be 
deprived  by  the  accident  of  a  subsequent  cession,     lb, 

32.  The  cases  of  ElmeSy  suprtZj  No.  1 ;  Bermudez,  No.  4 ;  and  Oanez^  Jkfrct,  (c), 
No.  5,  are  inapplicable.  In  none  of  them,  as  in  this,  had  the  money  been  made  on  exe- 
cution before  the  cession.     lb,  et  Id, 

33.  The  syndic  represents  the  mass,  and  not  any  particular  creditor  or  class  of  cred- 
itors, as  relates  to  the  special  interests  of  the  latter  who  may  still  sue  to  protect  those 
interests.  Brother  v.  JV.  0.  Canal  Co.,  14  A.  475.  Obligations,  VIL  (b),  2),  b,  §  3, 
No.  27. 

See  Courts,  IV.  (a),  Nos.  2,  22.    Injunction,  IL  (b),  1),  No.  2. 

(c)    What  Passes  to  the  Creditors  ;  Debtof's  Interest ;  and  hi4  Acts  in  Violation  or  Fraud 

.  of  the  Surrender, 

1.  A  sale  by  the  debtor,  after  his  cession,  of  property  ceded  is  not  void  but  voidable. 
Segur  v.  Brown,  3  M.  94 ;  Ettinghaus  v.  Grauier,  lb,  386. 

2.  The  debtor  must  surrender  all  his  property ;  he  cannot  allege  he  has  surrendered 
enough  to  pay  the  debts,  And  so  need  not  surrender  any  more.  Duncan  ▼.  Duncan,  3 
M.  282. 

3.  The  syndics  may  sue  the  debtor  for  property  retained  in  his  hands,  or  embezzled.  lb, 

4.  The  debtor  may  restore  to  third  pei*sons  their  property  in  his  poaooenon  at  his  oes* 
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ROD,  and  the  syndics  cannot  object,  unless  in  his  right  thej  have  some  lien  that  might  be 
thcTeby  lost     Biiehie  v.  White^  11  M.  289.     Pleading,  L  (c),  6),  No.  9. 

5.  Where  a  vessel  owned  by  joint  debtors  is  attached  and  sold,  but  one  of  them,  before 
the  sheriflT  pays  the  proceeds,  becomes  insolvent,  his  syndics  may  claim  his  portion  of  the 
proceeds  hot  not  the  rest     Oanez  v.  McKinley,  2  N.  8.  307.     Supra,  (h),  No.  30. 

6.  A  cession,  if  accepted  by  the  creditors,  transfers  the  property  to  them  as  com- 
pletely as  any  other  mode  of  alienation.     Schroeder  v.  Niehoison,  2  L.  354. 

7.  Where  after  his  cession  a  vessel  of  the  debtor  is  libelled  in  a  federal  court  and  sold, 
the  proceedings  being  in  rem  are  res  judiccUa  against  the  world,  and  the  syndic  cannot 
sue  the  libellant  or  marshal.     Bcniduc  v.  Nxehokonj  4  L.  85. 

8.  Creditors  cannot  avail  themselves  of  the  redeeming  cl&use  in  their  debtor's  vente  a 
rimire  [?].     Morgan  v.  Davis j  4  L.  142. 

9.  Wliere  a  vendee  makes  a  cession  before  paying  the  f^rioe,  his  right  being  deflrasible, 
the  vendor  may  have  the  sale  rescinded  and  the  property  restored  to  him  free  from  the 
costs  and  charges  of  the  concvtrso.  Mortee  v.  Roach,  8  L.  88.  Obligations,  VIII.  (b), 
No.  28. 

10.  The  debtor's  sale,  after  his  cession,  of  property  not  placed  on  his  schedule  is  a 
nallity,  and  will  not  support  the  prescription  of  one  year.  JDupUms  v.  BotUUf  11 L.  345. 
Prescription,  III.  (c),  6),  No.  4. 

11.  All  the  debtor's  rights  and  property  pass  to  his  creditors  by  the  surrender,  whether 
placed  on  the  schedule  or  not;  and  the  syndic  may  sue  to  recover  them.  11  L.  581 ; 
12  L.  109 ;  2  R.  188 ;  8  R.  123 ;  9  B.  32 ;  4  A.  490. 

12.  A  mortgage  by  a  debtor,  aAer  making  a  cession  and  swearing  to  his  schedule,  is 
dqU.     C.  C.  3823, 8150 ;  Granet  v.  Creditors,  15  L.  122. 

18.  Property  sequestered  must,  on  defendant's  cession,  be  delivered  to  his  syndic  to 
be  8old  in  due  course  of  law,  plaintiff's  privilege  being  preserved  on  the  proceeds. 
Daeiere  v.  Orehasscl,  19  L.  91. 

14.  The  debtor  is  interested  that  the  property  should  be  legally  disposed  of;  that,  if 
Sttfikaent  to  pay  his  debts  in  full,  he  may  have  the  residuum  ;  and  if  insufficient,  that  the 
debts  may  be  diminished  as  far  as  possible ;  but  this  interest  is  not  a  real  one  in  any 
part  of  the  property  ceded.    Smith  v.  De  Lalande,  1  R.  384.    Infra,  XL  (c),  Nos.  1, 8, 6. 

15.  The  acceptance  of  the  cession  vests  the  property  in  the  creditors,  so  as  to  be  no 
longer  liable  to  seizure  or  execution ;  but  they  acquire  no  real  ownership  in  it.  It  is 
vested  in  them  only  to  a  certain  extent,  and  for  certain  purposes.  They  cannot  hold  it 
iir  common,  nor  partition  it  in  kind.  It  is  in  their  hands  only  as  a  pledge,  which  they 
most  have  sold  according  to  law  to  divide  the  proceeds  among  themselves.  2  R.  187 ; 
9  R.  219 ;  8  A.  887 ;  4  M.  562 ;  4  A.  490.  Infra^  XI.  (b).  No.  18.  Corporations, 
VIIL  (a),  Na  11. 

16.  The  real  ownership  of  the  property  remains  in  the  debtor,  who  may  take  it  back 
on  depomting  in  court  a  sum  sufficient  to  pay  his  debts ;  and  who  is  entitled  to  the  ren- 
duum  after  payment  of  his  debts  as  an  ordinary  debtor  to  the  surplus  in  the  sheriff's 
hands  After  the  execution  is  satisfied.    lb. 

17.  Where  the  debtor,  after  a  cession,  applies  for  the  bankrupt  act  19  August,  1841, 
a  claim,  though  placed  on  his  bankrupt  schedule,  does  not  pass  to  his  assignee.  West  v. 
OredU^rs,  8  IL  128 ;  Dwight  v.  Simon,  4  A.  490. 

18.  Nothing  passes  to  the  assignee  but  the  debtor's  residuary  interest,  after  the  full 
administration  of  the  insolvent  estate.     Ih. 

19.  The  debtor's  death  cannot  change  the  creditors'  rights  on  the  property,  which  they 
may  retain  and  sell  as  before  his  death.  C.  C.  2176.  The  administrator  can  only  see 
that  it  is  properly  administered,  and  claim  any  surplus.  Should  he  illegally  take  posses- 
sion of  it,  the  court  seized  of  the  concurso  is  the  proper  one  to  enforce  the  syndic's  daim. 
Lawrence  v.  Gvice,  9  R.  21 9. 

20.  Debts  are  not  extinguished  by  the  creditor's  insolvency ;  they  pass  to  his  repre- 
sentatives.    West  V.  Creditors,  1  A.  365. 

21.  A  judgment,  confessed  by  an  insolvent  after  a  cession  accepted,  cannot  affect  the 
property  which  ftrom  the  cession  is  vested  in  the  creditors.    Herriek  v.  Oonant,  4  A.  276. 

22.  When  the  syndic  sues  in  affirmance  of  the  surrender,  he  exercises  for  the  creditors 
all  the  rights  of  the  insolvent  who,  so  long  as  his  debts  are  unpaid,  has  no  interest  in  the 
property.     Degruy  v.  Creditors,  5  A.  39. 

28.  The  creditors  acquire  no  greater  rights  than  the  debtor  himself  possessed  in  the 
property,  and  have  no  claim  to  land  sold  by  him  before,  though  the  title  be  not  recorded. 
OampUl  ▼.  SHdeU,  5  A.  274.    Pledge,  I.  (a),  8),  No.  18. 
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24.  Nothing  done  after  acceptance  of  the  cession  can  affect  the  creditors'  rights.  So 
the  debtor's  agreement  to  subrogate  another  to  a  mortgage  on  payment  of  the  cUum,  not 
carried  into  effect  until  afier  the  cession,  has  no  effect  against  the  other  creditors.  Bowks 
V.  Creditors,  6  A.  680. 

25.  The  appointment  of  syndic  under  act  29  March,  1826,  §  7,  No.  74,  does  not  vest 
the  succession  property  in  the  creditors  as  in  voluntary  surrenders.  The  title  is  in  the 
beneficiary  heirs,  find,  as  to  them,  their  tutrix  has  authority  to  administer  whatever  the 
syndic  leaves  in  her  hands ;  and  to  her,  not  to  him,  must  they  look  for  the  property  thus 
Skdministered.     Succession  of  Connolly^  6  A.  795.     Succession,  VII.  (a),  1),  No.  11. 

26.  Property  in  the  debtor's  hands  at  his  cession  and  fraudulently  withheld  belongs  to 
his  creditors,  and  nuty  be  recovered  in  an  ordinary  action  by  the  syndic,  who  cannot  be 
repelled  by  an  exception  that  no  charge  of  fraud  can  be  inquired  of  in  such  acdon,  and 
that  ft)  opposition  has  been  made  wit^n  the  ten  days.  Dutdap  v.  ff  Conner^  9  A  558. 
Supra,  II.  (c),  Nos.  2, 11. 

27.  The  cession  under  O.  C  art  17,  p.  294,  gave  the  syndic  the  right  to  sell  the 
property  for  the  creditors,  but  the  title  remained  in  the  insolvent  Bemy  v.  MutCy,  No. 
Two,  11  A.  US. 

28.  So  where,  more  than  ten  years  af\er  his  cession,  the  debtor  dies  in  the  actual  posr 
session  of  property  he  owned  before,  while  none  of  his  creditors  assert  any  claim  against 
his  succession  and  the  insolvent  proceedings,  of  which  the  record  is  imperfect,  show  that 
they  received  from  the  proceeds  of  other  assets  nearly  the  full  amount  of  their  claims, 
they  will  be  presumed  satisfied,  if  not  paid  in  full,  and  the  heirs  may  claim  the  pn^»ertj.  Ih, 

V.  Of  the  Books  and  Accounts  to  be  Surbendrred. 

1.  The  act  1817,  §  6,  No.  41,  requiring  an  insolvent  to  produce  his  books  of  acooonts, 
applies  only  to  those  who  keep,  or  from  the  nature  of  their  business  must  keep,  them. 
Richards  v.  Creditors,  5  N.  S.  300. 

2.  The  debtor,  if  a  merchant  keeping  books  of  accounts,  must  surrender  all  his  com- 
mercial books  to  the  judge  before  an  order  to  stay  proceedings  and  call  the  creditors ; 
otherwise  he  cannot  have  the  benefit  of  the  law.     Boismare  v.  Creditors,  8  L.  819. 

S.  But  if  in  actual  custody,  he  may  be  discharged  from  imprisonment  without  deposit- 
ing his  books  in  court,  when  there  is  no  opposition  by  the  creditors.  The  judge  cannot 
ex  officio  raise  the  objection.     Powell  v.  Creditors,  12  L.  221. 

4.  A  steamboat-captain  speculating  in  supplies  furnished  planters  and  others  at  their 
request,  and  keeping  no  books  but  those  of  the  boat,  is  not  a  trader  in  its  legal  s^ise  dor 
expected  to  keep  books  of  such  transactions.     Wright  v.  Creditors,  12  L.  308. 

5.  An  applicant  for  act  25  March,  1808,  No.  16,  if  a  trader,  must  have  kept  hooks, 
which  with  his  accounts  he  must,  when  he  files  his  application,  deposit  in  the  clerk's 
office  for  his  creditors'  inspection ;  the  court,  however,  may  permit  him  to  deposit  them 
after  they  are  called  for  or  even  an  opposition  filed.  BeU  v.  CredUors,  13  L.  200 ;  Por^ 
ter  V.  Creditors,  18  L.  495. 

6.  An  applicant  will  not  be  refused  the  benefit  of  the  act  for  not  depositing  his  books 
and  accounts,  when  there  is  no  evidence  that  he  ever  kept  any  or  was  a  merchant  or 
trader.      WiUcn  v.  Creditors,  19  L.  83. 

7.  But  where,  being  a  merchant,  it  is  probable  from  the  circumstances  that  he  has 
kept  books  or  accounts,  which  he  does  not  surrender  nor  account  for,  bis  petition  to  be 
discharged  from  custody  under  act  1808,  No.  16,  will  be  rejected.  Sahmum  r.OredUors^ 
1  R  169. 

VL   Of  the  Schedule  and  its  Omissions. 

1.  A  creditor  not  mentioned,  he  or  his  claim,  on  the  bilan,  is  not  bound  by  the  pro- 
ceedings or  debtor's  discharge.     Bussel  v.  Rogers,  9  M.  588 ;  Vau^udin  v.  jPiuety  12  B. 

uol. 

2.  The  holder  of  negotiable  paper  of  which  the  insolvent  is  indorser  or  drawer,  though 
but  a  conditional  creditor  of  the  latter,  wfiose  liability  may  not  be  fixed  until  after  the 
concurso,  is  still  a  creditor  who  must  be  placed  on  the  bilan ;  if  not,  he  is  unaffected  bj 
the  proceedings.    3  N.  S.  263 ;  7  N.  S.  564 ;  6  L.  578 ;  18  L.  464, 

3.  The  holder  of  negotiable  paper  received  before  the  bilan  is  filed,  if  his  name  be  not 
put  thereon,  though  the  claim  be  and  the  payee  receive  the  dividend,  is  not  bound  by  the 
proceedings.     Herring  v.  Levy,  4  N.  S.  883 ;  Clarke  v.  Wright,  5  N.  S.  123. 

4..  A  creditor,  not  put  on  the  bilan,  may  bring  a  separate  suit  before  the  proceedings 
are  homologated.     But  when  informed  by  the  answer  that  the  concurso  is  iormed,  the 
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case  must  be  transfeired  to  the  court  where  it  is  pending  and  be  cumulated  with  it. 
The  omission  of  the  creditor's  name  may  be  cured  at  any  time  before  the  tableau  of 
distribution  is  homologated.  Taylor  v.  Hollander^  4^  N.  S.  535 ;  Conery  v.  HenOy  9  A. 
587.     Supra,  IV.  (b),  Nos.  8,  28. 

5.  The  suit  of  a  creditor,  not  put  on  the  bilan,  will  be  cumulated  with  the  coit- 
cwno;  but  this  can  only  be  done  during  its  pendency.  4  N.  S.  624 ;  5  N.  S.  124 ;  18 
L.464. 

6.  A  creditor  though  placed  on  the  bilan  as  a  partner,  yet  not  in  his  own  right,  nor 
summoned  for  the  latter  to  the  meeting,  is  individually  no  party  to  the  concurso  nor 
bound  bj  the  proceedings,  particularly  if  at  the  time'  but  a  contingent  creditor.  Thomas 
▼.  Breedlove,  6  L.  578. 

7.  The  right  of  contingent  creditors  to  a  place  in  the  concurso  is,  it  seems,  a  privilege 
they  may  waive  without  prejudicing  themselves.     lb. 

8.  A  creditor,  not  placed  on  the  bilan  and  duly  cited  to  attend  the  coneursoj  is  not 
bound  by  the  proceedings,  though  placed  on  the  tableau  of  distribution,  provided  he  de- 
cline receiving  his  dividend.     lb. ;  DesUx  v.  Schmidt,  18  L.  464. 

9.  A  creditor,  not  notified  of  previous  proceedings,  cann6t  be  made  a  party  thereto  by 
the  debtor's  supplemental  petition.    DesHx  v.  Schmidt,  18  L.  464. 

10.  When  the  names  of  all  the  creditors  are  mentioned,  the  omission  of  the  residences 
of  some  of  them  and  the  amounts  due  them,  if  unknown  to  the  debtor,  cannot  prevent 
his  discharge.     Wilton  v.  Orediiors,  19  L.  88. 

11.  When  it  is  not  proved  that  a  note  not  negotiable,  whose  payee  was  placed  on  the 
schedule  for  a  larger  amount,  was  transfen*ed  to  plaintiff  or  notice  given  the  debtor  before 
filing  his  bilan,  plaintiff  must  show  that  the  note  was  not  included  in  the  amount  on  the 
schedule.     Vauqudin  v.  PUxUi,  12  B.  881. 

See  Supra,  III.  (c),  No.  12;  IV.  (a),  No.  1.    Judgment,  XV.  (c). 

VII.    Of  th£  Absent  Creditors  and  their  Attorney. 

1.  The  fee  of  the  attorney  of  absent  creditors  is  in  no  case  to  be  paid  by  the  mass. 
The  act  1817,  giving  him  five  per  cent,  on  the  amount  recovered  for  the  absent  creditors, 
to  be  deducted  therefnmi  and  not  to  exceed  two  hundred  and  fifly  dollars,  is  not  repealed 
by  3164  C.  C.     4  N.  S.  67  ;  1  R.  272  ;  1  A.  21. 

2.  A  creditor  residing  out  of  the  parish  where  the  proceedings  take  place,  but  in  the 
state,  is  entitled  to  notice  by  letter  from  the  notary ;  otherwise  he  is  not  bound.  Such 
creditore  are  not  considered  absent.  Moore  v.  Jacobs,  3  L.  525  ;  Tliomton  v.  MatUker, 
10  L.  126. 

3.  The  attorney  at  law  of  an  absent  creditor  in  his  suit  against  the  debtor  has  no 
authority  to  represent  him  in  the  concurso  af^er  a  cession.     Olney  v.  Walker,  12  L.  244. 

4.  All  creditors,  residing  out  of  the  state  at  the  time  of  the  surrender,  are  represented 
by  the  attorney  of  absent  creditors,     lb. 

5.  Compensation  whenever  to  be  computed  by  a  percentage,  if  no  sum  be  realized  by 
which  it  is  to  be  borne,  fails.     Bijotat  v.  Creditors,  1  R.  272. 

6.  Syndics  cannot  claim  credit  for  the  fee  of  an  attorney  of  absent  creditors  when 
paid  out  of  the  mass,  though  under  an  order  of  court,  if  ex  parte.  Such  payment  is  not 
legalised  by  act  18  March,  1887,  §  8,  No.  102,  which  only  protects  the  creditors  further 
without  repealing  prior  laws  relative  to  the  tableau  of  distribution.  PandeUy  v.  Creditors, 
1  A.  21.     JUDOMENT,  XV.  (c),  2),  No.  8. 

7.  The  appointment  of  counsel  for  absent  creditors  is  the  only  formality  to  make  them 
parties  in  a  voluntary  surrender.  Act  20  February,  1817,  §  8,  Na  41 ;  Northern  Bank 
T.  .S^iit  res,  8  A.  818. 

8.  Creditors  residing  in  another  parish  are  to  be  notified  by  letters  from  the  notary. 
Tlieir  despatch,  proved  by  his  certificate,  seems  to  satisfy  the  law ;  and  a  creditor  who 
remains  inactive  many  years  afterwards,  it  will  be  presumed,  received  the  notice.  Act 
1817,  §  8 ;  C.  C.  8054 ;  BeU  v.  Hardy,  9  A.  547. 

Sec  Absentees,  III.  No.  8.  Appeal,  III.  (a),  No.  17.  Courts,  I.  No.  7.  Suc- 
cession, VI. 

VIII.  Of  the  Concordat. 

I.  If  a  debtor  make  a  concordat  with  his  creditors  to  pay  them  if  he  arrive  at  better 
fortane,  and  die,  leaving  enough  to  pay  a  certain  percentage  of  the  whole,  a  remission 
bj  any  creditor  af^er  his  death  enures  to  the  heirs,  not  the  other  creditors.  Le  Changeur 
r.  OoTMr,  2  N.  S.  645. 
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2.  Creditors,  who  bj  a  concordat  waive  the  ordioarj  fonnalities  before  the  oewion^ 
may  still  contest  each  other^s  claims  on  a  tableau  of  distribation.  Garidel  t.  FogUardi^ 
4  N.  S.  432. 

8.  There  can  be  no  irregularity  m  a  cession  made  by  a  concordat^  where  all  the  cred- 
itors are  present  and  acquiesce.     Shaw  v.  Gamier ,  8  N.  S.  689. 

4.  A  concordat  between  the  liquidating  partner  of  a  firm  and  its  creditors,  releasing 
the  partners  individually  and  jointly  from  all  debts  whatever,  will  not  release  the  liqui- 
dating partner  from  his  individual  debt  to  one  of  the  creditors.  Hodge  v.  WhUaHy  15  L. 
502. 

5.  Where,  in  such  case,  the  individual  creditor  sues  to  enforce  his  mortgage  on  prop- 
erty assigned  by  the  concordat  to  all  the  creditors,  they  not  being  in  court,  the  terms  of 
sale  cannot  be  passed  upon.    lb.  506. 

6.  The  court  can  only  decree  a  sale,  recognizing  the  mortgage  and  liability  of  defend- 
ant, who  is  not  released  by  the  concordat  for  any  balance  due.     Ih. 

7.  An  amicable  meeting  of  creditors,  appointing  liquidators  to  take  chai^  of  the 
property  and  act  as  trustees  until  the  will  of  the  foreign  creditors  can  be  ascertained,  and 
consenting  to  a  conditional  settlement,  will  not  have  the  effect  of  a  cession  in  fixing  the 
rights  of  creditors.  If  formal  assignment  be  made  and  possession  given,  it  may  create 
an  equity  in  favor  of  a  privileged  creditor  against  those  who  take  part  therein,  but  not 
against  those  who  take  none.  Fixmet  v.  Creditors^  8  A.  372.  PKrviLEGSy  III.  (a), 
No.  20. 

8.  The  creditor  of  a  partner  is  not  affected  by  a  concordat  between  the  partnership 
and  its  creditors.     Terry  v.  Harrie^  10  A.  625. 

IX  Of  Commissioners  and  Pbovisional  Syndics. 

1.  Commissioners,  appointed  to  investigate  the  affairs  of  an  insolvent  in  actual  custody 
under  act  1808,  No.  16,  must  report  under  seal.     Spencer' $  Case,  2  M.  149. 

2.  The  commission  of  provisional  syndics  under  act  20  February,  1817,  §  11,  No.  41, 
of  one  per  cent.,  is  to  be  calculated  on  the  appraised  value  of  the  property  as  shown  by 
the  debtor's  schedule.    BarUey  v.  Orediiore,  11  R.  28. 

3.  A  provisional  syndic's  only  duty  is  to  keep  the  property  as  a  deposit  and  to  perform 
conservatory  acts  necessary  to  the  debtor's  and  his  creditors'  interests,  collecting  the  reve- 
nues and  claims  maturing  durmg  his  administration  which  ceases  on  the  nomination  of 
definitive  syndics.     Jb. 

4.  A  provisional  syndic  cannot  chai^  extra  for  an  inventory  of  the  property  made  by 
himself,  though  occupying  several  days ;  his  commission  covers  the  service.  Landry  v. 
Oreditorif  1  A.  39. 

5.  Every  statement  in  a  provisional  syndic's  account  homologated  without  oppoBiti<»i, 
which  might  have  been  proved  if  directly  opposed  below,  will,  on  assignment  of  error  in 
an  appeal  to  revise  the  account,  be  considered  established.  Matthews  v.  OredUors^  11 A  36. 

6.  Thus ;  where  it  is  assigned,  that  the  commission  of  one  per  cent,  on  the  asiets  in 
the  schedule  and  charged  should  be  reduced  to  the  appraised  value  of  the  goods  confided 
to  the  syndic,  the  court,  no  opposition  having  been  made,  will  assume  the  value  of  the 
assets  in  his  hands  at  the  full  sum  stated  in  the  schedule.    lb, 

7.  Cases  may  arise  when  the  provisional  syndic  would  not  only  be  authorized,  bat 
required,  to  institute  or  defend  suits.  The  expense  of  counsel-fees  in  such  cases  would 
be  chargeable  to  the  mass.    lb, 

X«  Of  the  General  Powers  and  Liabilities  of  DEFnoTivE  Syndics; 
THEIR  Removal;  and  Termination  of  their  Trust. 

(a)  In  General, 

1.  The  syndics  have  no  right  to  do  any  act  affecting  or  altering  the  privily  of  difl^ 
ent  creditors.     Brown  v.  Kenner,  3  M.  278. 

2.  Syndics  are  personally  liable  for  misconduct  only.     Seghers  v.  Fmnter,  4  M.  31. 

3.  Any  loss  in  administering  the  property  through  the  syndics'  fault  must  be  borne  by 
them  or  the  creditors,  and  not  the  debtor.     Fitzgerald  v.  FhtUips^  4:  M.  562. 

4.  A  syndic  cannot  sue  his  co^syndic  for  funds  of  the  estate  in  the  latter^s  hands;  the 
remedy  is  to  be  exercised  by  the  creditors.    Preval  v.  Jifndonj  1 1  M.  530. 

5.  The  responsibility  of  syndics  is  joint,  not  joint  and  severaL  C.  C.  2983 ;  3.;  3 
L.  533,  596;  2  B.  400. 

6.  A  claim  against  a  syndic  for  malfeasance  must  be  brought  against  him  individoally. 
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and  not  bj  opposition  to  a  tableau  of  distribution.     6  N.  S.  126;  15  L.  421 ;  6  R  520. 
Pleadiko,  n.  (a)y  No.  10.    Summary  Process,  II.  No.  1. 

7.  STndics  cannot  control  the  suits  the  creditors  maj  raise  with  each  other.  Saul  v. 
C^rediiorsy  7  N.  S.  447.    Infra,  XII.  (a),  Nos.  1 6, 20.    Corporations,  VII.  No.  9. 

8.  One  of  several  syndics  with  joint  powers  cannot  sue.     Reify.  GoUins,  1  L.  41. 

9.  A  syndic  cannot  be  made  liable  individually  by  mere  motion.  Backemain  v.  Cfred- 
Uor$,  2  L.  347. 

10.  The  syndic  is  the  creditors'  agent  and,  like  other  agents,  must  show  due  diligence 
in  the  dischai^e  of  his  mandate,  and  render  a  full  and  complete  account  of  every  item 
of  property  received  with  the  necessary  vouchers,  showing  how  it  has  been  disposed  of. 
AbtUmr  v.  OreditarSy  3  L.  533 ;  Prinar  v.  Crediiorsy  2  B.  541 ;  Succession  of  Desormsy 
10  R  474. 

1 1.  As  regards  claims  of  the  estate,  the  syndic  must  show  what  portion  has-  been  paid, 
and  what  he  has  done  to  enforce  payment  or  his  reasons  for  not  enforcing  it.  Any  cred- 
itor may  call  for  an  account,  and  the  burden  of  proving  its  correctness  will  be  on  the 
syndic.    Ih.    Eyidbnob,  VIII.  No.  9. 

12.  Syndics  do  not  represent  the  insolvent  in  matters  exclusively  personal  to  the  lat- 
ter.    Morgan  v.  Davis,  4  L.  142. 

13.  A  syndic,  improperly  retaining  part  of  the  property,  is  liable  to  the  creditors  for 
its  value.    Patin  v.  Creditors^  9  L.  72. 

14.  A  syndic  may  be  ruled  to  produce  his  bank-book,  file  a  tableau,  pay  privileged 
debts,  etc.,  but  he  cannot  be  haraissed  by  suits  by  individual  creditors  for  mismanage- 
ment. If  guilty  thereof,  he  can  in  due  course  of  law  be  removed  and  made  individually 
liable.     LiUard  v.  Tarbcy  15  L.  421. 

15.  The  office  of  syndic  is  a  personal  trust  which  cannot  be  delegated ;  but  he  may 
for  his  own  convenience  and  at  his  own  risk  empower  an  agent  to  do  particular  acts, 
especially  at  a  place  distant  from  his  domicil.     Hughes  v.  GreditorSy  15  L.  446. 

16.  Two  syndics  on  whose  joint  checks  money  is  withdrawn  from  bank,  nothing  show- 
ing the  amounts  they  respectively  received,  it  will  be  presumed,  received  each  one  half. 
Yard  V.  Creditors,  2  R.  400. 

17.  Where  another's  property  is  illegally  sequestered  or  taken  possession  of  as  that 
of  an  insolvent  by  his  creditor  who,  afterwards  appointed  syndic,  advertises  it  as  such  for 
sale,  he  will  be  individually  liable  for  it  and  its  revenues  to  the  owner.  CcUmes  v.  Car* 
Tuthy  12  R.  663.    Infroy  XII.  (a).  No.  12.    Possession,  II.  (a).  No.  25. 

18.  Syndics  must  administer  with  economy ;  and  if  they  abuse  their  trust  in  this  re- 
spect, the  creditors  will  be  relieved.     SmaUey  v.  Creditors,  3  A.  387. 

19.  Where  a  tutrix  of  beneficiary  heirs  retains  m,ost  of  the  assets  of  a  succession  to 
which,  she  failing  to  qualify  as  administratrix,  a  syndic  is  appointed,  act  29  March,  1826, 
§  7,  Na  74,  she,  and  not  the  creditors,  will  be  accountable  for  such  assets  to  the  heirs, 
who  cannot  complain  that  they  were  left  with  her  for  their  benefit  and  not  applied  by  the 
syndic  to  the  debts.  Nor  can  they  claim  the  property  not  accounted  for  by  the  syndic, 
when,  if  accounted  for  at  its  appraised  value,  there  would  remain  a  balance  due  the  cred- 
itors.    Succession  of  ConnoUy,  6  A.  795. 

20.  A  syndic  may  retain  any  surplus  in  his  hands  afler  paying  all  the  debts  on  an 
homologated  tableau,  to  distribute  it  among  subsequently  discovered  creditors.  Gottschalk 
V.  Creditors,  12  A.  70. 

21.  Creditors'  rights  to  assets  not  distributed  are  not  affected  by  the  judgment  homolo- 
gating the  tableau,  which  is  res  judicata  only  as  to  the  funds  distributed ;  and  the  syndic 
must  administer  any  surplus  for  their  benefit.  With  any  assets  in  his  hands  he  has  not, 
until  all  the  creditors  be  paid,  fully  administered  his  trust,     lb. 

See  act  12  March,  1855,  No,  90.  Infra,  XII.  (b),  No.  3.  Mortgaqb,  IV.  (a), 
No.  16.    Succession,  VIII. 

(b)  Deposit  of  Funds  in  Bank;  Termination  of  Thrust;  and  RemovaU 

1.  The  functions  of  syndics  cease  as  soon  as  their  account  and  tablean  are  approved. 
After  that  they  can  no  longer  sue  and  the  insolvent  may  be  sued  personally.  3  M.  589 ; 
1  N.  S.  1 ;  2  L.  289. 

2.  In  a  rule  on  syndics  to  show  cause  why  they  should  not  produce  their  bank-books, 
&C.,  notice  should  be  served  on  them  alL     UanfUld  v.  Waiton,  9  M.  190. 

3.  A  judgment  reversing  a  syndic's  appointment  does  not  avoid  his  intermediate  acts. 
Saulet  V.  tSwo,  3  N.  S.  615  ;  PiUe  v.  Dreux,  4  N.  S.  75.  Exbcutiow,  V.  (d),  9). 
No.  1.    Afpbal,  I.  (b),  2),  a.  No.  3. 
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4.  The  homologation  of  the  syndic's  tableau  is  not  a  discharge  if,  though  prajed  for, 
not  decreed.  As  long  as  anything  remains  to  be  done,  his  functions  omtinue.  Z«ry  y. 
Jacoh$,  12  L.  109. 

5.  Where  a  syndic,  ruled  to  produce  his  bank-book  within  ten  days  or  be  dismissed, 
falls  sick,  the  court  in  its  discretion  may  extend  the  time.  State  ex  rd»  LUUtrd  y.  Judge, 
15  L.  284. 

6.  A  syndic's  temporary  absence  from  the  state  does  not  justify  his  removal,  the 
ground  of  which  must  be  the  presumed  neglect  of  his  trust  and  the  injury  likely  to  flow 
from  his  absence,  if  of  any  duration.     Hughes  y.  Oreditars^  15  L.  446. 

7.  Though  acting  under  the  supervision  of  the  court,  the  syndic  appointed  by  the 
creditors  is  their  agent  and  they,  in  such  cases,  are  to  determine  what  is  most  proper  to 
be  done,     lb, 

8.  The  penalty  imposed  by  act  13  March,  1837,  $  3,  No.  102,  on  syndics  for  Ming  to 
deposit  in  bank  money  of  the  estate,  is  for  its  benefit,  not  that  of  individual  creditors. 
Yard  v.  Creditors,  2  R.  400. 

9.  Any  loss  from  the  depreciation  of  the  notes  of  a  bank,  in  which  the  syndic  deposits 
the  funds  according  to  law,  must  be  borne  by  the  creditors.  M<nUiUy  v.  Ortditon,  i 
R.42. 

10.  But  where  he  withdraws  the  funds  without  an  order  of  court  when  the  notes  of 
the  bank  are  est  par,  and  deposits  them  again  when  depreciated,  he  is  responsible  for 
their  value  at  par.    lb. 

11.  Syndics  must  deposit  the  funds  in  some  solvent  bank,  and  file  a  tableau  and  dis- 
tribute the  money  as  soon  as  practicable ;  where  they  wilfully  delay  to  do  so,  and  the 
funds  depreciate,  or  are  lost  by  their  neglect  or  want  of  foresight  as  to  the  condition  of 
the  bank,  they  are  responsible  for  the  loss.     De  Gruy  v.  OredUors,  9  R.  458. 

•  12.  Any  creditor  may  require  the  production  in  court  of  the  syn^c's  bank-book  to  as- 
certain the  state  of  the  insolvent's  afiairs.    McAuley  v.  Creditors,  4  A.  52. 

13.  Under  act  1837,  No.  102,  the  syndic's  ftinctions  do  not  cease  until  the  estate  be 
finally  wound  up  ;  and  the  homologation  of  his  tableau  does  not  operate  his  discharge  m 
long  as  there  are  funds  not  distributed.  Whether  there  be  such  funds  is  to  be  deter- 
mined from  the  evidence.     Williams  v.  Nicholson,  5  A.  719. 

14.  Where  all  the  property  is  sold  and  its  proceeds  distributed,  the  estate  is  entirely 
settled  and  the  syndic,  fimctus  officio,  cannot  rule  the  creditors  to  have  judicial  mort- 
gages erased  because  extinguished  by  the  surrender  and  final  settlement  of  the  estate ; 
particularly  when  such  mortgages  will  bear  —  not  on  property  derived  from  the  estate- 
but  that  afterwards  acquired  by  the  insolvent.    Laforest  v.  Creditors,  11  A.  714 

15.  An  insolvent  to  whom  dividends  are  assigned  by  some  of  his  creditors  and  paid  bj 
the  syndic,  unless  subrogated  to  the  assignor's  rights,  has  not  a  sufficient  interest  tosobject 
the  syndic  to  the  penalty  of  act  12  March,  1855,  §§  2,  3,  No.  90.  Stadcker  v.  CndiUfn, 
12  A.  817.    Pleading,  I.  (a).  No.  12. 

See  Infra,  Xn.  (d).  No.  13.    Succession,  VIL  VIII.  (d). 

XI.  Of  the  Sale  of  Assets. 
(a)  in  Genercd. 

1.  An  agent  to  superintend  the  auction-sale  of  an  insolvent's  estate  cannot  himself 
purchase.     Shepherd  v.  Percy,  4  N.  S.  267.     Mandate,  V.  (e). 

2.  A  syndic  authorized  by  the  court  to  sell  may,  afler  the  sale,  obtain  its  conflnnation 
when  he  applies  to  homologate  his  tableau.    May  field  v.  Oomeau,  7  N.  S.  180. 

3.  The  syndic's  sale  cannot  afiect  the  rights  of  a  mortgagee  with  the  pact  de  wm 
aUenando,  if  no  party  to  the  concurso.  He  may  seize  the  property  into  whosoever  hands 
it  passes.     Egerton  v.  Creditors,  2  R.  201. 

4.  But  by  appearing  at  the  meeting  of  creditors  and  fixing  the  terms  of  sale,  he  niakes 
himself  a  party  and,  having  waived  his  right,  must  look  to  the  proceeds  in  the  hands  of 
the  syndic  thus  made  his  agent,     lb. 

5.  The  syndic  is  responsible  for  the  wh<rfe  proceeds  as  shown  by  the  proeh-verbal  of 
sale.  Where  credit  is  claimed  for  any  sum,  he  must  show  proper  diligence  to  secure  and 
collect  the  amount.     Succession  of  Desorme,  10  R.  474.     Evidence,  VIII.  No.  9. 

6.  No  action  lies  against  one  in  possession  of  property  illegally  disposed  of  by  a  sjn- 
dic,  where  it  is  neither  alleged  nor  proved  that  he  has  fitUed  or  been  asked  to  account  for 
the  proceeds.    Nicholson  v.  Jacobs,  8  R.  233. 

7.  Notes  received  by  syndics,  etc,  in  settling  estates,  can  be  disoonnted  only  under 
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aadioritj  of  court     C.  G.  2942-8 ;  NiehoUon  v.  Chapman^  1  A.  222 ;  Nichchon  v. 
Jacobs  2  A.  666.     Bills  and  Notes,  IV.  (d),  3),  Nos.  16,  ti  seq. 

See  Bankruptcy,  III.  (b).    Clerks  of  Court,  III.  No.  11.    Evidence,  IX.  (a), 
Na  34.    Privilege,  IV.  (b),  No.  10. 

(b)  Formalities,  Terms,  and  Order  of  Sale. 

1.  Mortgaged  property  must  be  sold  for  cash.  Lewis  v.  Boissier,  1  N.  S.  495  ;  Ac- 
dndU  V.  Menard,  2  N.  S.  222. 

2.  The  law  has  not  fixed  the  number  of  days  during  which  the  sale  is  to  be  advertised. 
Soviet  V.  Dreux,  3  N.  S.  617 ;  Mai/field  v.  Comeau,  7  N.  S.  180. 

3.  The  creditors  may  fix  the  terms  of  sale  under  act  29  March,  1826,  No.  74 ;  if  they 
do  not,  it  must  be  made  on  the  terms  and  with  the  formalities  of  execution  sales.  C.  C. 
2180 ;  MoKfield  v.  Comeauy  7  N.  S.  180 ;  Eivas  v.  Hunstocky  2  B.  187 ;  Egerton  v. 
Creditors^  Ih.  201. 

4.  A  creditor's  daim  must  be  examined  when  contested,  even  before  a  tableau  of  dis- 
tribution ;  if  he  have  no  daim,  he  has  no  right  to  interfere  with  the  sale.     Beatty  v. 

Wright,  7  N.  S.  286. 

5.  In  a  coneurso  no  creditor  has  a  right  on  simple  motion  to  an  order  of  sale,  affecting 
the  rights  of  others,  without  giving  notice.     Said  v.  Creditors,  7  N.  S.  425. 

6.  Syndics  cannot  interfere  in  a  contest  between  creditors  as  to  the  mode  of  selling 
property,  nor  do  any  act  affecting  the  rights  of  any  party.     Ih. 

7.  Privileged  creditors  cannot  have  the  property  sold  for  cash,  where  that  mode  of  dis- 
posal is  opposed,  without  notice  to  the  creditors.     lb, 

8.  And  if  they  obtain  such  order  and  become  themselves  the  purchasers,  it  will  be  set 
aside.     lb. 

9.  The  notice  to  obtain  an  order  for  a  sale  for  cash,  when  that  manner  of  disposal  is 
contested,  may  be  given  by  rule  or  perhaps  advertisement.     lb, 

10.  An  agreement  of  creditors  as  to  the  sale,  if  impracticable,  must  be  disregarded, 
and  the  proceedings  take  place  according  to  law.     Saul  v.  Creditors,  7  N.  S.  621. 

11.  An  omission  to  advertise  by  notices  on  the  church-door,  when  that  formality  is  re- 
quired, is  fatal     Majifield  v.  Cormier,  8  N.  S.  247. 

12.  A  mortgage  creditor  of  the  wife  may  proceed  by  the  hypothecary  action  against 
the  syndic  of  her  husband,  if  the  property  be  in  his  possession ;  but  he  cannot  appear  in 
the  coneurso  to  require  a  sale  for  cash ;  it  is  only  the  mortgage  creditor  of  the  insolvent 
who  can  do  sa    JBostwick  v.  Creditors,  17  L.  505. 

13.  The  creditors  are  not  the  owners  of  the  property ;  their  interest  is  that  of  plaintiff 
under  a  ji,  fa.  ;  they  cannot  sell  it  without  an  order  of  court.  Rivas  v.  Hunstock,  2  R. 
187.     Supra,  IV.  (c).  No.  15. 

14.  Where  the  creditors  themselves  fix  the  terms  they  consider  the  most  favorable, 
the  syndic  is  not  bound  to  act  with  the  same  strictness  as  a  sheriff  under  a  fi.  fa.  He 
may,  like  other  agents,  exercise  his  discretion,  and  under  proper  circumstances  suspend 
the  sale  if  the  property  be  likely  to  be  sacrificed.  Act  20  February,  1817,  No.  41; 
Egerton  v.  Creditors,  2  B.  201. 

15.  The  appraisers  are  not  to  be  appointed  by  the  insolvent  and  syndic  They  may 
be  appointed  and  sworn  by  the  court.  A  substantial  compliance  with  the  formalities 
satisfies  art  2180  C.  C.  Lange  v.  Creditors,  2  R.  539.  Evidence,  XXII.  (c),  2), 
No.  24. 

16.  An  application  to  sell  under,  act  1817,  §  30,  may  be  by  motion,  which  is  but 
an  oral  petition.    The  law  is  satisfied  when  the  syndic  is  authorized  by  the  court.*  lb. 

17.  A  cession  places  all  the  creditors  with  claims  payable  in  prasenli  or  in  futuro  on 
the  same  footing,  and  they  all  are  entitled  to  a  voice  in  fixing  the  terms  of  sale.  Leger 
V.  Arcenaux,  o  B.  513.     Infra,  XII.  (c). 

18.  Where  the  sale  is  attacked  because  the  creditors  were  not  dted,  and  there  was 
no  order  of  sale,  evidence  of  meetings  of  the  creditors  under  orders  of  court,  who 
advised  a  sale  and  fixed  the  terms,  and  of  the  homologation  of  the  tableau,  will  sustain  it, 
though  there  be  no  evidence  of  any  citation  and  the  property  were  sold  without  an  order 
of  court.     Chiron  v.  MUlaudon,  3  A.  664. 

19.  The  act  1817,  §  30,  No.  41,  differing  in  this  respect  from  that  of  1808,  No.  16, 
requires  the  syndic  to  present  a  petition  for  an  order  of  sale ;  and  where  the  sale  is 
made  under  the  latter  act,  the  non-exhibition  of  an  order  does  not  invalidate  it.  Bca* 
iabie  v.  Curry,  5  A.  411. 

20.  The  syndic  must  with  all  practicable  expedition  sell  on  the  terms  fixed  by  the 
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creditors.  So  where  they  direct  a  cash  sale  of  movables,  a  creditor  with  a  privilege 
thereon  may,  by  rule  on  the  syndic,  obtain  a  decree  for  the  cash  sale  which,  while  re- 
cognizing the  privilege,  protects  the  other  creditors  by  directing  payment  in  doe  course 
of  administration,  t.  e.  that  the  proceeds  be  distribated  on  an  homologated  tableao. 
McRae  v.  Creditors,  14  A.  229. 
See  CoBPORATiONS,  VIII.  (a),  No.  21.    Succession,  VIIL  (e),  2)  ;  3)  ;  4). 

(c)  Rights  <md  OhUgaUans  of  the  Purchcuer  ;   Warranty  and  Rescission  of  the  Sale. 

1.  An  insolvent  cannot  question  the  legality  of  the  measures  pursued  by  his  creditors 
to  sell  the  property,  after  acceptance  of  the  cession.  Mavfidd  ▼.  Oomeauj  7  N.  S.  180. 
Supra,  IV.  (c),  Nos.  14,  22. 

2.  Privileged  creditors,  if  paid,  cannot  attack  a  syndic's  sale  though  he  have  called  <m 
them  to  reimburse  what  they  have  received ;  they  must  wait  till  they  do  so.  NoUe  v. 
Creditors,  8  L.  266. 

3.  A  sale  illegally  conducted  can  be  set  aside  only  by  the  proper  action  between  proper 
parties ;  the  homologation  of  the  tableau  does  not  affect  the  debtor's  rights,  springing 
from  the  illegality,  against  the  syndics  after  the  creditors  are  all  paid.  Areenoatx  v. 
Creditors,  6  L.  9. 

4.  A  creditor,  buying  property  on  which  he  has  a  vendor's  privilege,  may  retain  the 
price  in  satisfaction  of  his  claim  except  for  the  surplus,  on  giving  security  to  meet  any 
charge  afterwards  legally  ordered.  8  L.  302 ;  1  R.  535 ;  2  A.  535.  Succession, 
VIIL  (e),  7),  c,  No.  14. 

5.  A  description  of  the  thing  is  to  be  sought  in  the  proch-verhal  or  act  which  eri- 
dences  the  contract  afterwards,  rather  than  the  title  deeds  delivered.  And  though  the 
purchaser's  agent  admit  that  the  deeds  giving  a  different  description  were  delivered  to 
him,  it  is  not  an  exemption  from  warranty  as  to  the  quantity  of  land  in  the  act  of  sale. 
Fiske  V.  Fleming,  15  L.  202. 

6.  A  debtor  cannot,  after  the  proceedings  are  closed,  set  aside  a  sale  of  proper^  in  the 
hands  of  an  innocent  purchaser.  Smith  v.  De  Lalande,  1  R  384.  Executiok,  V. 
(d),  9),  No.  4. 

7.  Creditors  are  not  subject,  like  heirs  under  C.  C.  2602,  to  all  the  warranties  of 
private  sales,  but  only  responsible  severally  for  the  proceeds  received  by  them*  Ritas 
V.  Hunetoek,  2  R.  187.     Sale,  III.  (d),  1),  No.  2. 

8.  A  creditor  who  buys  in  property  fbr  more  than  his  claim  and  resells  it  for  cash,  on 
his  vendee's  eviction  for  illegalities  in  the  first  sale,  cannot  recover  interest  on  his  daim 
between  the  eviction  and  his  own  purchase.  The  use  of  the  land  or  the  price  he  re- 
ceived was  equivalent  to  interest     De  Gruy  v.  Creditors,  9  R.  458. 

9.  A  judicial  purchaser,  though  not  protected  against  a  mere  redhibitory  vice,  can 
claim,  if  there  be  a  deficiency  in  the  quantity  of  the  land  sold,  a  proportional  dimination 
of  the  price.     C.  C.  2598-9 ;  Hall  v.  NeviU,  3  A.  326. 

10.  The  rights  of  a  judicial  purchaser  are  not  as  broad  as  those  of  an  ordinary  vendee, 
who  may  have  the  entire  contract  rescinded  in  case  of  partial  eviction  under  C  C. 
2487.     %. 

11.  Where  notes  given  for  the  price  are  deposited  in  bank,  until  the  claims  of  third 
persons  to  the  property  are  determined  contradictorily  with  the  insolvent  and  syndic,  and 
such  claims  are  afterwards  abandoned,  the  insolvent  need  not  be  made  a  party  to  a  rule 
on  the  purchaser  to  have  the  notes  surrendered.     De  Gruy  v.  Creditors^  5  A.  39. 

12.  Where  property  is  sold  as  described  in  the  surrender,  the  purchaser  cannot  daim 
an  interest  the  debtor  had  previously  sold  by  a  title  not  recorded.  Camphdi  v.  ^ddH, 
5  A.  274.    Registry,  II.  (a),  3),  No.  9. 

13.  A  purchaser  cannot  be  compelled  to  complete  the  sale  according  to  a  proees-verbaiy 
which  differs  from  the  advertisement  and  order  of  sale.     Burke  v.  Creditors,  9  A.  1. 

14.  Where,  from  the  language  of  the  advertisement  and  proces-verbal,  the  bid  cannot 
be  applied  so  as  to  meet  with  certainty  a  mutual  consent  on  the  part  of  the  syndic  and 
purchaser,  a  specific  performance  will  be  enforced  against  neither.     i5.  9  A.  57. 

15.  Where  the  advertisement  and  proces-verhal  do  not  expressly  indicate  nor  necessa- 
rily imply,  that  a  bid  was  over  and  above  a  mortgage  to  be  assumed,  the  purchaser  will 
not  be  compelled  to  complete  the  sale.    C.  P.  679  ;  lb.    Execution,  V.  (d),3),  No.  2. 

16.  Though  it  be  usual  to  deduct  prior  incumbrances  from  a  bid,  yet  the  cumuhi- 
tion  of  unaccrued  interest  with  the  capital  and  its  deduction  in  like  manner  are  unwar- 
ranted, unless  unmistakably  sanctioned  by  the  advertisement    The  use  of  the  property 
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after  the  purchase  19  an  eqaivalent  for  what  the  purchaser  pajs  the  creditor,  for  retaining 
the  capital  during  the  stipulated  delay.    lb,     Execution,  V.  (d),  8),  a.  No.  11. 

17.  Nor  does  the  fact,  that  separate  notes  are  given  for  the  interest,  distinguish  the 
case  from  one  where  a  note  beaiing  annual  interest  is  given  for  the  price.     lb. 

18.  But  the  purchaser  will  not  be  required  to  pay,  besides  his  bid,  the  interest  on  the 
prior  incumbrance  matured  before  the  sale,  unless  distinctly  so  warned  by  the  advertise- 
ment    C-  P.  679,  688  ;  lb.    Execution,  V.  (d),  3),  No.  7. 

19.  TVbere  the  purchaser  of  a  judgment,  whose  title  is  incomplete  until  notice  to  the 
debtor,  C.  C.  2613,  remains  many  yeai*s  silent  without  giving  such  notice  or  asserting 
the  claim,  and  it  is  seized  under  execution  against  the  insolvent,  an  injunction  by  the 
purchaser,  who  offers  no  legal  proof  of  his  title  or  the  stay  of  proceedings,  will  be  dissolved. 
AyUs  V.  HawUyy  9  A.  362. 

20.  When  a  syndic,  present  at  the  sale  of  a  slave  affected  to  his  knowledge  with  a 
redhibitory  disease,  not  discoverable  on  simple  inspection,  fails  to  declare  it,  the  sale  will 
be  rescinded.  Such  a  suppression  of  the  truth  is  equivalent  to  a  fraudulent  misrepre- 
sentation. C.  C.  1841,  No.  6;  Bichardsan  v.  Bell,  12  A.  296.  Sale,  III.  (d),  3),  a, 
Nos.  5,  7. 

21.  When  the  insolvent's  right  to  the  unexpired  term  of  a  lease  is  sold,  and  from  his 
sublease  to  tenants  who,  having  given  and  discounted  their  notes  for  the  rent  to  accrue, 
are  entitled  to  possession,  the  syndic  is  unable  to  give  it  or  the  right  of  collecting  the  rents 
to  the  purchaser,  the  latter  cannot  be  compelled  to  comply  wiih  his  adjudication.  Her-- 
nandez  v.  Creditors,  14  A.  337.     Lease,  I.  (e),  No.  20. 

See  Compensation,  IV.    Succession,  Vlll.  (e),  7). 

XII.  Of  the  Tableau  op  Distribution  and  Contest  between  Creditors; 
Debts  and  Charges;  their  Final  Proof  ard  Patment. 

(a)  In  Generals 

1.  The  partnership  creditors  of  two  partners  failing  separately  must  be  put  on  the 
bilan  of  both  ;  but  the  creditors  on  one  bilan  cannot  be  placed  en  masse  on  the  other. 
Iksse  V.  Plantin,  6  M.  701. 

2.  Debts  besides  those  arising  from  consignment  may  be  proved,  on  insolvency,  against 
a  commission  house.      Ward  v.  Brandt,  11  M.  331. 

3.  A  creditor,  whom  the  syndics  have  refused  to  put  on  the  tableau,  may  compel  them 
by  judgment  to  do  so  without  making  the  other  creditors  parties,  leaving  his  rank  to  be 
aiterwards  settled  contradictorily  with  them.  Marigny  v.  Johnston,  3  N.  S.  553 ;  Blois 
V.  Denesu,  2  M.  175 ;  Grainer  v.  Devlin,  1  L.  172. 

4.  One,  who  is  at  the  same  time  a  creditor  and  debtor  of  the  insolvent,  cannot  be  put 
on  the  tableau  for  the  whole  amount  of  his  claim,  so  as  to  obtain  a  dividend  thereon,  and 
at  the  same  time  retain  the  sum  due  by  him  to  make  up  any  deficiency ;  he  must  be  put 
on  the  tableau  only  for  the  amount  his  claim  exceeds  his  obligation.  Movlon  v.  Creditors, 
4  N.  S.  29. 

5.  The  proper  time  for  settling  a  question  of  privilege  is  on  filing  of  the  tableau.  4 
N.  S.  632,  640 ;  1  L.  172  ;  14  A.  427. 

6.  A  creditor  may  bring  forward,  at  any  time  before  the  tableau,  all  claims  acquired 
since  a  former  judgment  in  his  favor ;  and  he  may  do  it  by  a  supplemental  petition. 
FrankUn  v.  Warfidd,  2  L.  127. 

7.  A  decree  remanding  a  suit  against  partners,  one  of  whom  is  insolvent,  with  direc- 
tions  to  distribute  the  funds  according  to  law,  virtually  cumulates  the  suit  with  the  conr 
onto.     Warjield  v.  Creditors,  2  L.  190. 

8.  A  creditor  of  insolvent  debtors  in  solido,  who  receives  a  dividend  from  one  estate, 
can  only  claim  from  the  others  a  dividend  on  the  balance  due  and  not  on  his  whole  debt. 
Armor  v.  Creditors,  2  L.  376 ;   Ckaveaux  v.  Hagan,  4  L.  282. 

9.  But  if  he  prove  his  claim  against  them  all  before  receiving  a  dividend  from  any,  he 
can  claim  a  dividend  on  his  whole  debt  from  each  until  paid.  Morgan  v.  Creditors,  4 
L.7. 

10.  A  right  to  be  paid  by  preference  must  be  established  contradictorily  with  the 
other  creditors.  The  creditors  cannot  litigate  their  demands  separately  against  the 
syndic,  who  represents  the  mass  and  not  individual  creditors.  The  claims  must  be 
cumulated  with  the  proceedings.  14  L.  250 ;  2  A.  451 ;  4  A.  195  ;  14  A.  221.  Suo- 
CESSION,  VIII.  (f ),  4)i  No.  1. 

11.  Plaintifi^  claiming  property  ceded  by  the  debtor,  must  sue  the  syndic  before  the 
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court  of  the  cancurso  and  try  his  case  contradictorily  with  the  cre^titon.     dauman  t. 
Barbancey,  2  R.  346.     Courts.  II.  (d),  5). 

12.  But  the  syndic  may  be  sued  in  his  private  capacity  for  illegally  taking  plaintiff's 
property  before  any  competent  court,     lb.     SuprcLy  X.  (a),  No.  17. 

13.  No  action  lies  against  syndics  in  any  other  court  than  that  of  the  eoneuno,  C.  P. 
165,  §  3 ;  act  20  February,  1817,  §  37,  No.  41.  The  creditors  are  interested  in  contest- 
ing each  other's  claims  ;  and  it  is  only  on  a  tableau  that  their  validity  and  rank  can  be 
finally  settled.  Marsh  v.  Marshy  9  R.  45.  Pleadino,  I.  (c),  6).  Cospobations, 
VIII.  (a),  Nos.  10,  11. 

14.  A  right  to  be  paid  by  preference  out  of  the  proceeds  of  property,  sold  by  the  syn- 
dic, must  be  litigated  on  a  tableau  and  not  by  opposition  to  his  account.  Robert  v.  Ored- 
itors^  2  A.  535. 

15.  In  the  distribution  no  distinction  is  recognized  among  creditors,  dependent  on  the 
place  of  origin  of  the  debts ;  it  is  made  as  of  the  proceeds  of  a  common  pledge,  accord- 
ing to  the  order  established  by  the  civil  code.     Let  v.  Cred\ior$^  2  A.  599.  ' 

16.  The  syndic  is  a  mere  nominal  party  to  a  tableau,  except  as  to  his  claims  for  com- 
missions, etc.  The  creditors,  it^er  m,  are  the  real  parties  litigant.  Coiram  v.  Jiillaudon, 
8  A.  664.     Supra,  X.  (a).  No.  6 ;  XI.  (b).  No.  6. 

17.  All  the  creditors,  privileged  and  ordinary,  must  be  made  parties  to  the  tableau  and 
notified.  In  a  cancurso  the  creditors  are  all  plaintiffs  and  defendants,  and  their  respectr 
ive  claims,  whether  privileged  or  ordinary,  must  be  settled  contradictorily  on  the  tableau. 
A  separate  tableau  of  distribution  among  a  particular  class  of  creditors  is  illegaL  CW 
rey  v.  Creditan,  8  A.  371. 

18.  So  where  a  tableau,  distributing  funds  among  the  privileged  and  mortgage  credit- 
ors whom  it  classifies,  exhibits  a  balance  for,  but  distributes  nothing  among,  the  ordinaiy 
creditors,  an  opposition  by  one  of  them,  not  named  therein,  will  be  sustained  and  a  Dew 
tableau  with  publication  ordered.     lb. 

19.  The  homologation  of  a  tableau,  at  the  bottom  of  which  is  a  memorandum  chai^og 
a  party  with  a  certain  sum  as  a  debtor  of  the  estate,  from  other  proceedings  in  which  it 
appears  he  is  not,  will  not  authorize  execution  against  him.  Piemcu  v.  MtUiei^  10  A 
286. 

20.  Creditors  whose  claims,  recognized  by  the  syndic,  are  disallowed  by  the  judgment 
amending  his  tableau,  are  alone  aggrieved  and  not  the  estate.  In  conflicts  between 
creditors,  in  which  the  syndic  is  without  interest,  he  cannot  interfere.  It  is  a  matter  of 
indifference  to  him  whether  the  claims  be  allowed  or  not,  the  disallowance  of  which  bene- 
fits others  without  prejudicing  the  estate.  Beer  v.  Oreditorsj  1 2  A.  774.  Appeal,  I. 
(e),  3),  No.  3. 

See  Judgment,  V.  (c).  No,  11.    Partnership,  IV.  (e).    Prescription,  VI. 

(b)  Notice  ;  Opposition ;  and  Final  Proof  of  Claims. 

1.  The  creditors  may  contest  the  legitimacy,  as  well  as  the  rank,  of  each  other'6 
claims ;  the  debtor's  admission,  verbal  or  evidenced  by  note  or  other  instrument,  though 
sufficient  to  establish  the  debt  against  him,  is  insufficient  against  the  other  creditors,  as  it 
is  presumed  to  be  made  with  the  deliberate  intention  of  eluding  their  right.  The  claim 
must  be  supported  by  such  additional  proof  as  will  satisfy  the  court  of  its  fairness.  3  M. 
258,  694,  707 ;  12  M.  157  ;  2  N.  S.  608  ;  6  N.  S.585  ;  8  R.  219  ;  4  A.  451 ;  8  L.  320. 
Evidence,  III.  (b).  No.  1. 

2.  Affer  filing  of  a  tableau,  no  proceedings  affecting  any  of  the  creditors  can  take 
place  thereon  until  they  be  notified  by  general  advertisement ;  this  formalitj  cannot  be 
omitted,  and  was  required  under  the- Spanish  law' before  act  1817,  No.  41.  WUUamsm 
v.  Creditors,  6  M.  491. 

3.  A  syndic  cannot  make  an  acknowledgment,  which  will  enure  to  the  benefit  of  the 
commercial  partnership  of  which  he  is  a  member.     Walton  v.  Watson,  1  N.  S.  347. 

4.  In  a  concurso  all  the  creditors  are  plaintiffs  and  defendants,  and  each  most  estab- 
lish his  claim  by  strict  proof;  nor  is  there  any  difference,  in  this  respect,  between  the 
syndics  and  those  who  nominate  them,     lb,  ;  Guerin  v.  Creditors,  3  L.  559. 

5.  In  a  concurso  the  creditors  litigate  with  each  other,  and  must  establish  their  claims 
by  other  testimony  than  the  debtor's  admissions  or  private  instruments.  Thus,  an 
indorser  who  pleads  in  compensation  the  insolvent's  notes,  must  prove  when  they  came 
into  his  hands.     Boissier  v.  Belair^  1  N.  S.  481. 

6.  Opposition  to  a  tableau  must  be  made  in  writing.  LudeUng  v.  Orediiorsy  4  N.  & 
601. 
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7.  The  tableau  cannot  be  homologated  until  the  creditors  are  notified ;  and  this  should 
appear  on  the  record.     Bargehur  v.  Creditors^  4  N.  S.  620. 

8.  The  syndics  cannot,  by  their  admissions  or  a  judgment  against  them,  conclude  the 
creditors  as  to  a  claim ;  for  each  can  contest  it  individually  after  the  tableau  is  filed. 
AMor  y.  Saul,  4  N.  S.  634 ;  Saul  v.  CreditarSy  7  N.  S.  425. 

9.  If  the  law,  which  prescribes  the  mode  of  citing  creditors  when  the  syndics  present 
the  tableau,  be  repealed,  and  the  proceedings  be  continued  to  final  judgment  without 
objection  below,  or  in  the  supreme  court,  the  error  is  waived.  Luddxng  v.  Paydras,  4 
N.  S.  687. 

10.  Creditors  are  cited  to  oppose  the  tableau  by  bills  or  publications ;  but  to  bring 
them  into  court  in  the  first  instance,  those  residing  in  the  parish  must  be  personally  noti- 
fied.    Jk 

1 1.  In  New  Orleans,  or  out  of  it,  publications  in  the  newspapers  or  by  bilb  posted  up 
may  be  resorted  ta     Jb, 

12.  Where,  afler  judgment  homologating  a  tableau  but  before  it  is  signed,  another 
tableau  is  filed,  a  creditor  may  be  relieved  as  to  the  distribution  in  the  second  from  any 
injury  sustained  in  the  first,  and  may  oppose  the  rank  of  another  creditor  even  after  the 
ten  days.     Avart  v.  Oreditartj  6  N.  S.  654.    Judgment,  XV.  (c),  3),  No.  21. 

13.  Any  creditor,  who  thinks  another  improperly  placed  on  the  tableau,  must  file  his 
opposition  within  ten  days ;  but  a  claim  to  a  higher  rank,  set  up  within  ten  days,  may  be 
opposed  afterwards  by  any  creditor  who  cannot  be  considered  in  mord  because  not  noti- 
fied of  such  claim.     KirJdand  v.  Oreditars,  7  N.  S.  131. 

14.  One  having  no  share  in  the  fund  to  be  distributed  cannot  oppose  the  tableau. 
Grwrier  v.  LafoUy  7  N.  S.  613.     Pleading,  I.  (a),  No.  13. 

15.  A  creditor  is  entitled  to  the  amount  for  which  he  is  placed  on  the  bilan,  unless  it 
be  shown  he  was  placed  there  through  enror.     MeiUeur  v.  Qreditor$,  3  L.  535. 

16.  An  insolvent  cannot  oppose  the  distribution  of  any  money  in  the  syndic's  hands 
for  irregularities  in  the  sale  of  the  property,  overcharges  by  the  syndic,  or  his  omission 
of  debits  to  himself.     Arcenaux  v.  Oreditars^  6  L.  9. 

17.  The  validity  and  rank  of  debts  can  be  finally  and  contradictorily  tried  between  the 
creditors,  only  bn  opposition  to  the  tableau.     PandeUy  v.  Creditors,  9  L.  387. 

18.  Opposition  to  a  provisional  tableau  is  too  late  when  judgment  of  homologation  is 
pronounced,  though  not  signed,  and  ten  days  have  elapsed  since  the  publication.  Lang 
V.  CredUarij  14  L.  237. 

19.  Any  averment  by  one  creditor,  as  to  a  particular  claim,  will  avail  all  the  other 
opponents  interested  to  defeat  it   Adanu  v.  OreditorSj  14  L.  454.    SuprOj  II.  (c),  No.  12. 

20.  Whether  the  insolvent  be  dead  or  alive,  his  property  is  the  common  pledge  of  his 
creditors,  and  each  is  a  third  person  as  to  the  others  and  may  avail  himself,  in  the  con- 
cursoy  of  all  equities  between  them  and  the  insolvent  or  his  succession.  Miles  v.  Om^ 
itart,  16  L.  39  ;  Orr  v.  Thomas,  3  A.  582. 

21.  A  creditor  claiming  adversely  to  the  others  that  the  payment  of  a  judgment  on  a 
bond,  in  which  he  was  surety  for  the  insolvent,  was  made  by  a  third  person  as  his  agent, 
must  prove  the  fact ;  it  will  not  be  presumed.  West  v.  Creditors,  1  A.  365.  Mandate, 
II.  (a),  No.  17. 

22.  A  judgment  homologating  a  tableau  will  be  reversed,  where  notice  of  its  filing  was 
published  without  an  order  for  publication.     Michael  v.  OrecUtors,  3  A.  336. 

23.  Creditors  who  have  acted  as  trustees  under  an  assignment  to  pay  their  claims  in 
another  state,  by  whose  laws  it  was  valid,  must  account  for  the  property  assigned  or 
show  legal  cause  for  not  reducing  it  to  possession,  before  they  can  be  put  on  the  tableau 
in  this  state.     West  v.  Creditors,  4  A.  447. 

24.  An  opposition  to  establish  a  money-demand,  founded  on  contract,  the  syndic  may 
repel  by  any  legal  defence,  e,g,  usury  and  want  of  consideration.    Nor  can  it  be  objected 
that  such  defence,  equivalent  to  a  revocatory  action,  must  be  governed  by  its  rules. 
WalUngy.  Creditors,  14  A.  670. 

See  Supra,  YIII.  No.  2.  Judgment,  XV.  (c).  Privilege,  IV.  (a),  No.  7.  Suo- 
CBasiON,  Vni.  (0,  8)  ;  4)  ;  5). 

(c)  Interest  on  Claims  and  their  Maturity, 

1.  A  debtor's  insolvency  entitles  creditors,  with  claims  not  due,  to  act  as  if  they  were. 
Boused  V.  Dukeylus,  4  M.  240 ;  Me  Bride  v.  Crocheron,  5  M.  144. 

2.  A  creditor  may  sue  hi^  debtor,  who  is  in  failing  circumstances,  even  if  the  debt  be 
not  due.     Fisk  v.  Chandler,  7  M.  30. 
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8.  Actaal  insolvency,  if  established,  entitles  the  creditor  to*  demand  all  debts,  due  or 
not,  in  the  same  manner  as  a  cession.     AivnU  v.  Beldeiiy  1  L.  504. 

4.  A  syndic  has  no  right  to  charge  interest  on  his  claim  alter  funds  come  into  his 
handis,  sufficient  to  discharge  it.     Meiileur  v.  Crediiars,  3  L.  534. 

5.  An  actual  cession,  voluntary  or  forced,  alone  renders  immediately  exigible  debts 
not  matured  by  time  or  the  happening  of  the  contingency  stipulated.  The  debtor's  mere 
insolvency  has  not  that  effect.  C.  C.  2049  ;  MillatuUm  v.  Foucher^  8  L.  586 ;  Fvem  ?. 
U.  S.  Bank,  10  R.  533.  Obligations,  VJII.  (c),Nob.  1,  3.  Surettship,  II.  (a), 4), 
c,  No.  5.    Attachment,  II.  (c),  2),  Nos.  18,  21. 

6.  Stipulated  interest  must  be  allowed  on  the  tableau.     Paitn  v.  Creditan,  9  L  64 

7.  Interest  continues  to  run  aAer  the  cession ;  even  conventional  interest  is  doe, 
though  there  be  not  a  sufficiency  to  meet  all.     Caldwell  v.  Creditors,  9  L.  2G8. 

8.  A  syndic  cannot  pay  more  than  five  per  cent  interest  on  claims  not  stipulation  a 
higher  rate,  nor  compound  it  on  those  stipulating  none.    Succession  of  Desorme,  10  R.  474. 

9.  Interest  in  favor  6f  mortgage  creditors  ceases  from  the  sale  of  the  mortgage  prop- 
erty.    Collier  v.  Creditors,  12  R.  398. 

10.  The  cession  is  not  a  dation  enpayement  arresting  interest,  which,  as  part  of  bis 
claim,  the  creditor  has  a  right  to  exact  until  its  entire  payment.  So  where  the  property 
is  sold  on  a  credit,  interest  is  due,  not  until  the  sale  only,  but  the  distribution.  &mdlJiffi 
T.  Creditors,  3  A.  387.     Execution,  V.  (d),  12),  No.  4. 

See  Suproj  XI.  (b),  No.  17  ;  (c).  No.  8.  Lease,  I.  (c),  1),  No.  19.  Successiox, 
VIII.  (f),  6). 

(d)  Syndic^ s  Commission  ;  Attorney's  Fees  and  Other  Charges ;  and  Paymeni  teitlmi 

Order  of  Court, 

1.  Syndics  acquire,  by  paying  the  insolvent'sr  debts,  no  other  rights  than  a  snbrogatioD 
to  those  of  the  creditors  whose  claims  they  pay.     Williamson  v.  Phillips,  3  M.  208. 

2.  The  claim  of  the  insolvent's  counsel  for  conducting  his  cessi<m  is  in  reality  for  ser- 
vices rendered  the  creditors,  and  must  be  paid  out  of  the  estate.  3  M.  363 ;  5  N.  S.  399 ; 
6  M.  520. 

3.  A  creditor  cannot  claim  his  counsel-fees  in  a  sequestration,  which  causes  his  debtor's 
failure.     JRion  v.  Seghers,  8  M.  18. 

4.  The  syndic's  attorney,  who  stipulates  for  a  fixed  sum,  roust  sue  on  the  contract  |utd 
cannot  have  judgment  on  a  rule.     Seghers  v.  Hanna,  10  M.  53. 

5.  A  payment  of  fees  without  a  tableau  or  order  of  court  to  an  attorney,  who  bas  in- 
stituted suit  for  some  of  the  creditors  but  does  not  proceed  beyond  service  of  citation, 
cannot  be  allowed.     Cullen  v.  Cerras,  2  N.  S.  157. 

6.  An  insolvent  cannot  employ  counsel  after  his  failure  at  the  charge  of  the  estate. 
Seghers  v.  Maulon,  2  N.  S.  608. 

7.  The  estate  must  pay  the  fee  of  the  attorney  who  filed  the  bilan  and  conducted  tbe 
cession,  but  it  cannot  exceed  two  hundred  and  fifty  dollars.  Dorsey  v.  CredUorSy  5  N.  & 
399. 

8.  The  estate  cannot  be  charged  witli  counsel-fees  for  an  account  so  defective  that  it 
was  set  aside,  and  another  ordered.  The  charge  is  created  by  the  syndic's  ne^ect. 
MeiUeur  v.  Creditors,  3  L.  534. 

9.  The  syndic's  contract  with  counsel  to  retain  him  for  the  estate  for  a  certain  fee  is 
not  conclusive  on  the  creditors,  who  may  reduce  it  if  exorbitant.  The  allowance  most 
be  proportioned  to  the  importance  and  extent  of  professional  services  rendered,  and  will 
form  a  charge  on  the  creditors.     Girard  v.  Creditors,  1  R.  455. 

10.  A  former  syndic,  sued  for  a  balance  due  the  estate,  cannot  prove  payments  to 
creditors  not  sanctioned  by  an  order  of  court.  Such  evidence,  if  admitted,  woald  not 
conclude  the  creditors,  contradictorily  with  whom  the  claims  must  be  proved,  as  well  as 
their  rank.     Rodriguez  v.  Dubertrctnd,  1  R.  535. 

11.  But  defendant,  in  such  case,  who  has  made  the  payments  without  fraud  before 
act  13  March,  1837,  No.  102,  should  be  allowed  to  prove  them  contradictorily  with  tbe 
creditors  unpaid,  who  are  not  injured  thereby ;  but  this  can  be  done  only  when  the  new 
syndic  files  a  tableau.     Ih, 

12.  Defendant,  in  such  case,  will  be  condemned  to  pay  the  whole  amount  received  as 
syndic,  with  a  stay  of  execution  on  giving  security  for  any  balance  which  it  may  appear, 
on  the  new  S3mdic's  tableau,  he  has  no  right  to  retain,     lb, 

13.  The  penalties  of  act  1837  are  only  applicable  to  subsequent  cases,  /i.;  I  ^ 
404;  2  R.  401 ;  10  R.  479.    Succession,  Vm.  (d),  No.  17.     * 
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14.  The  s^dic  is  entitled  to  a  commission  on  the  proceeds  of  the  sale  of  mortgaged 
property,  though  purchased  bj  the  mortgagee  who  retains  the  price  in  discharge  of  the 
claim.     Maxan  v.  Creditors^  1  R.  560. 

15.  The  syndic  is  entitled  to  the  same  commission  in  a  cession  bj  a  creditor  in  actual 
custody,  as  in  a  voluntary  surrender  under  act  1817,  No.  41.     lb. 

16.  The  syndic  is  not  entitled  to  commissions  until  it  be  fully  proved,  that  he  has  faith- 
folly  and  diligently  administered  the  estate.     Prteur  v.  Creditorij  2  R.  541 . 

17.  A  syndic,  though  himself  an  attorney  at  law,  may  employ  counsel  when  necessary. 
He  is  to  judge  of  the  necessity ;  and  where  the  value  of  the  services  is  proved,  and  it  is 
not  shown  that  such  assistance  was  improperly  sought,  the  fees  must  be  paid  out  of  the 
estate.      Wikiyx  v.  Oredtiors^  11  R.  346. 

18.  Syndics  who  allege  and  prove  that  extraordinary  skill  as  an  accountant  was  re- 
quired to  unravel  complicated  accounts,  left  in  confusion  by  the  insolvent,  may  be  allowed 
the  hire  of  a  clerk ;  otherwise  they  must  pay  for  it  themselves.  Pandelly  v.  Oreditorsy 
1  A.  21. 

19.  The  commission  allowed  bystat.  29  March,  1826,  §  4,  No.  74,  when  none  is  fixed 
by  the  creditors,  must  be  calculated  on  the  whole  amount  of  money  received  or  disbursed, 
and  not  that  of  each  separate  distribution.     lb. 

20.  The  syndic  is  entitled  to  commissions  on  an  amount  paid  an  agent,  employed  to 
collect  a  claim  due  the  estate.     West  v.  CreditorSy  1  A.  865. 

21.  Where  the  creditors  have  at  the  beginning  omitted  to  reduce  the  syndic's  commis- 
Mon.  the  court  has  no  discretion,  but  must  allow  him  the  rates  fixed  by  act  1826,  No.  74 
Hollander  t.  OredttarSy  6  A.  668. 

22.  The  court  cannot  too  often  repeat,  that  professional  charges  for  settling  insolvent 
estates  should  bear  some  kind  of  proportion  to  the  result  of  the  liquidation.  Mcintosh  v. 
MndumUt  Co.,  12  A.  533. 

See  PLEAJDmo,  I.  (c),  6),  No.  15.  Privilege,  IV.  (b).  Succession,  VIII.  (f ), 
5);  8). 

XIII.  Of  the  Discharge  from  Debt  and  Subsequent  Liabh^itt  ;  Effect  and 

Constitutionality  of  the  Insolvent  Laws. 

(a)  In  GeneraL 

1.  The  obligation  of  a  contract  is  not  fulfilled  by  a  cession ;  the  creditor  looks  not  only 
to  the  property  in  possession  of  his  debtor,  but  to  that  he  may  subsequently  acquire. 
Bay  V.  Gannon,  2  N.  S.  27.     InfrOj  (c).  No.  7. 

2.  Under  act  1817,  §  4,  No.  41,  the  debtor,  whose  creditors  do  not  appear  in  court,  is 
not  thereby  discharjged  from  his  debts.     Dufau  v.  Mcusicoly  6  N.  S.  186. 

3.  If  the  creditors  refuse  a  discharge,  the  court  cannot  grant  one.  Gouy  v.  OrtditwSy 
2L.358. 

4.  A  creditor  who,  though  a  party  to  the  proceedings  under  act  1808,  No.  16,  does  not 
prove  his  claim,  nor  oppose  the  debtor's  discharge  in  the  lower  court,  cannot  oppose  it  on 
appeal.    Jacohs  v.  Bogart,  7  R.  162.    Appeal,  IX.  (g),  2),  No.  21. 

(b)  Proceedings  after  the  Cession  ;  Subsequent  Liability  and  Promise  to  Pay, 

1.  The  debtor  cannot  be  arrested  for  a  debt^  which,  aAer  a  discharge  therefrom,  he 
promises  to  pay.     Pachwood  v.  Fodckell,  1  M.  60.     Respite,  No.  1. 

2.  Any  creditor  may  sue  the  insolvent  af\er  a  cession,  if  he  have  not  obtained  a  dis- 
charge ;  but  in  such  case,  the  other  creditors  may  oppose  the  executioti,  and  have  the 
property  divided  amongst  them.     Fitzgerald y.  Phillips,  3  M.  589. 

3.  Under  the  old  code,  all  property  acquired  afler  his  cession  by  a  debtor  not  discharged 
was  liable  for  his  debts,  and  not  merely  so  much  as  exceeded  the  amount  necessary  for 
his  8ap(x>rt.     Fitzgerald  v.  Phillips,  4  M.  292. 

4.  In  actions  against  a  debtor  aAer  the  cession,  the  creditor  must  allege  and  prove  the 
ehanse  in  the  former's  circumstances.     lb, 

5.  A  debtor  can  only  be  sued,  aAer  his  cession,  for  the  balance  due  after  deducting  the 
amount  received  by  his  creditor  from  the  property  ceded,  and  so  cannot  be  sued  until  the 
liquidation  of  the  estate  surrendered.     lb. 

6.  But  the  creditor  may  sue  before  the  liquidation,  if,  being  an  ordinary  one,  he  show 
that  the  privileged  claims  will  be  barely  paid.     lb,  561. 

7.  The  debtor  sued  aAer  a  cession  must  be  credited  with  dividends  already  received, 
and  any  additioiial  amount  lost  through  the  syndic's  fault.     Ih. 
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8.  After  a  cession,  the  debtor  is  not  liable  to  his  anterior  creditors,  uffless  he  have 
enough  to  discharge  debts  since  incurred,  and  to  support  himself  and  finmilj.  C.  C.  2173 ; 
act  20  February,  1817,  §  28,  No.  41 ;  7ft. ;  4  L.  45 ;  8  R.  204 ;  8  A.  501 ;  10  A.  253. 

9.  Propel'ty  acquired  since  the  cession  cannot  be  proceeded  against  by  the  creditors 
individually.  It  must  be  abandoned  for  the  benefit  of  them  all ;  and  the  new  must  be 
paid  in  preference  to  the  old  creditors.     Ih,;  GurUe  v.  Flood,  11  R.  166. 

10.  A  syndic  not  functiu  officio  may  force  the  debtor,  who  comes  to  better  fortune,  to 
surrender  his  newly  acquired  property ;  in  such  case,  the  petition  need  not  be  swoni  to, 
but  the  judgment  must  be,  not  absolute,  but  to  account ;  and  the  debtor  must  be  allowed 
a  subsistence  for  himself  and  family.     Morgan  v.  Dalton^  3  L.  334. 

11.  To  reach  property  acquired  afler  the  cession;  its  proceedings  must  be  opened  and 
an  order  had  fi^m  the  court  seized  of  them  for  a  new  cession.  This  may  be  done  bj 
any  of  the  old  creditors.     Quimper  v.  Bierra,  8  R.  204 ;  Beck  v.  Howard^  3  A.  501. 

12.  Act  28  March,  1840,  §  5,  No.  117,  authorizing  any  two  creditors  with  judgments 
over  a  certain  amount  to  coerce  a  forced  cession,  does  not  apply  to  the  case  of,  nor  repeal, 
C.C.2173.     lb. 

13.  A  creditor  put  on  the  bilan,  who  does  not  allege  that  the  debtor  has  acquired  any 
property  since  his  cession,  must  be  nonsuited.      Vattqueitn  v.  Matetj  12  R.  382. 

14.  The  debtor,  whether  discharged  or  not,  may  be  sued  separately  without  requiring 
a  new  cession  on  his  subsequent  promise  to  pay  a  debt.  Such  promise  creates  a  new 
debt ;  but,  if  conditional,  the  condition  must  be  observed.  Beck  v.  Howwrd^  3  A  501 ; 
Glenn  v.  Dunbar^  10  A.  253.     Obligations,  III.  (c),  1),  No.  17. 

15.  The  debtor,  sued  for  a  new  surrender  under  act  1817,  is  not  thereby  from  institu- 
tion of  suit  incapacitated  to  sell  his  property  to  a  bond  fide  purchaser.  J^ympion  ?. 
Preston^  4  A.  356.     Sale,  I.  (c).  No.  5. 

16.  Under  the  act,  the  newly  acquired  property  is  not  thenceforth  in  the  custody  of 
the  law.  Until  a  judicial  investigation  had,  and  decree  pronounced,  the  debtor^s  fuither 
liability  is  a  matter  in  pay$.  Any  other  construction  would  defeat  the  policy  of  the  act 
lb. 

17.  The  debtor  cannot  be  forced  to  a  new  surrender  by  a  rule  in  the  original  proceed- 
ings, but  must  be  sued  regularly  by  petition  and  citation  in  the  court  of  his  domiciL 
Florance  v.  Oreditore^  5  A.  391. 

18.  A  debtor's  promise  after  his  cession  in  these  terms ;  ^  I  beg  you  to  bear  with  me 
a  little  longer,  and  if  my  health  be  spared,  you  will  receive  everything.  I  shall  have  to 
make  you  monthly  payments,  and  by  this  means  secure  the  amounts ; "  is  conditional,  and 
the  creditor  cannot  recover,  when  the  debtor  continues  in  bad  health  from  the  date  of  his 
letter  to  his  death  and  his  ability  to  pay  is  neither  alleged  nor  shown.  Glenn  v.  Dun- 
bar, 10  A.  253. 

19.  When  plaintiff's  case  rests  solely  on  defendant's  admission  in  his  schedule,  and  it 
is  neither  alleged  nor  shown  that  the  estate  has  been  settled  and  its  assets  proved  inade- 
quate, plaintiff  will  be  nonsuited.     lb. 

(c)  Effect  of  (he  DUcharge  and  Insolvent  Laiw$;  and  their  OonMuiicnaUiy. 

1.  A  discharge  protects  the  debtor's  person  and  future  property  from  liability  for  debts, 
previously  contracted  in  the  country  of  his  discharge.     MUekel  v.  McMUUmy  3  M.  688. 

2.  But  a  discharge  in  Great  Britain  will  not  protect  his  person  and  future  propertj 
from  liability  for  debts,  previously  contracted  in  the  United  States,    lb. 

3.  The  insolvent  law  in  force  in  this  state,  at  the  change  of  government,  is  not  uncon- 
stitutional ;  and  a  discharge  from  antecedent  debts,  under  a  law  anterior  to  the  act  of 
congress  establishing  a  territorial  legislature,  is  not  prevented  by  the  inhibition  against 
such  a  law.  Blanque  v.  Bealcy  1  N.  S.  427 ;  OUapeUa  v.  Lanusse,  10  M.  446.  Res- 
pite, No.  10- 

4.  The  Spanish  insolvent  laws,  in  force  before  the  federal  constitution  took  eflect  io 
Louisiana,  are  not  affected  by  that  instrument.     Btig  v.  Gannonj  2  N.  S.  26. 

5.  A  state  may,  without  violating  the  federal  constitution,  pass  laws  modifying  the 
remedy  to  enforce  the  obligation  of  contracts ;  and  a  law  which  releases  debtors  from 
imprisonment  is  of  this  class,     lb.     Laws,  III.  (a),  No.  5. 

6.  But  no  clause  can  be  constitutionally  introduce  into  any  state  insolvent  or  bank- 
rupt law,  whereby  a  debtor  is  released  from  the  obligation  of  his  contract,    lb. 

7.  The  discharge  rather  releases  the  debtoVs  person  than  extinguishes  the  debt,  which 
continues  for  any  balance  unpaid  by  the  assets  surrendered.  Union  Bank  v.  Bagleg,  10 
R.  43.     Supra,  (a).  No.  1 . 
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8.  The  state  insolvent  laws  do  not  extend  to  contracts  in,  and  between  citizens  oi^  other 
states,  to  be  there  executed ;  and  a  discbarge  under  those  laws  does  not  protect  the  debtor's 
future  property.     Fisher  v.  Wheeler j  5  A.  271.     Obligations,  VL  (b),  2),  No.  5. 

9.  Our  voluntary  insolvent  laws  date  no  further  back  than  1817,  and  so  are  controlled 
bj  the  clause  of  the  federal  constitution  protecting  conventional  obligations.     Ih, 

10.  State  insolvent  or  bankrupt  laws,  if  not  suspended  by  a  uniform  bankrupt  act  of 
congress,  are  constitutional  as  to  all  posterior  contracts  between  citizens  of  the  state  where 
such  laws  exist,  and  this,  whether  they  affect  the  obligation  or  remedy  only.  Northern 
Bank  v.  S^ireSy  8  A.  318. 

M.  A  discharge  under  such  state  laws,  as  between  citizens  of  the  state  where  it  is 
granted,  and  as  to  contracts  made  and  to  be  executed  there,  is  valid  everywhere.     Jb, 

12.  The  courts  of  a  state  in  which  a  discharge  is  granted  can  question  its  validity,  if 
at  all,  only  as  to  contracts  between  citizens  of  different  states  not  to  be  executed  in  such 
state ;  though  the  present  jurisprudence  of  the  federal  courts  do  not  recognize  a  discharge 
under  such  circumstances  as  a  plea  in  bar.     lb. 

13.  A  bill  was  drawn,  accepted,  and  indorsed  in  blank  here  by  different  parties,  all 
residents  and  citizens  of  this  state,  as  a  security  to  be  sold  for  the  drawer's  benefit,  but 
as  among  the  origy;ial  parties  it  represented  no  debt  whatever.  It  was  negotiated  here 
to  a  citizen  of  this  state,  who  transferred  it  to  plaintiff*,  a  resident  of  another  state.  In 
an  action  against  the  acceptor,  who  pleaded  a  stay  of  pro(*eedings  under  our  insolvent 
laws;  held;  the  validity  and  effect  of  those  laws  and  the  proceedings  under  them  cannot 
be  questioned  in  a  state  court.     lb. 

14.  Plaintiffs,  residents  of  another  state  in  which  a  note  was  executed  and  payable  by 
defendant,  a  resident  of  this  state,  obtained  judgment  on  it  here  before  his  cession.  They 
were  placed  on  his  schedule  as  judgment  creditors  residing  in  another  state ;  a  stay  of 
proceedings  was  granted ;  but  it  did  not  appear  that  any  other  steps  were  taken,  or  that 
the  creditors  were  notified  of  the  order.  Held;  plaintiffs  may  execute  their  judgment. 
^>ear  v.  Peahody^  10  A.  145. 

15.  Discharge  of  a  contract  by  the  law  of  the  place  where  it  was  not  made,  nor  to  be 
performed,  is  no  discharge  elsewhere.     Jb. 

16.  A  cession  and  discharge  here  will  not  bar  a  suit  on  a  judgment,  rendered  confi*a- 
dictorily  with  the  debtor  in  another  state  afler  the  cession  has  been  accepted,  though  the 
debt  on  which  the  judgment  is  had  be  placed  on  the  bilan.     Scott  v.  Bogart,  14  A.  261. 

17.  Thus ;  A  and  B,  commercial  partners  residing  in  New  Orleans,  were  sued  in  New 
York,  but  A  was  not  cited  nor  did  he  appear.  Pending  the  suit,  defendants  made  a 
cession  here  and  were  discharged,  plaintitHs,  as  a  commercial  firm  under  their  New  Or- 
leans name,  being  placed  on  the  bilan.  On  a  subsequent  judgment  against  defendants 
in  New  York,  an  action  was  brought  here.  Held;  judgment  must  go  in  favor  of  A  and 
against  B,  both  pleading  the  insolvent  proceedings  in  bar  of  the  action.     lb. 

18.  It  was  considered,  in  this  case,  that  the  New  York  judgment  could  not  under  the 
maxim,  omnia  prasumuntur,  etc.,  bind  A,  who  had  never  been  cited  as  required  by  the 
common  law,  so  as  to  defeat  his  discharge  under  a  decree  made  here  with  proper  parties. 
But  that  B  whose  discharge  here,  if  pleaded  in  New  York,  would  have  protected  him 
there,  had  waived  the  defence  and  become  indebted  by  a  new  title,  the  defence  he  might 
have  made  being  absorbed  in  the  New  York  judgment,  which,  under  the  federal  consti- 
tution, is  as  binding  on  him  here  as  there.  Const.  U.  S.  art.  4,  sec.  1 ;  act  of  congress, 
26  May,  1790;  lb.  Citation,  II.  No.  42.  Judgment,  I.  No.  6;  XV.  (e),  Nos.  36, 
et  $eq. 

19.  BUCHA.NAN,  J.,  dissenting.  The  opinion  seems  to  overrule  the  case  of  the  North- 
ern Bomk,  suproy  No.  10,  to  which  I  still  adhere  as  the  correct  doctrine.    lb. 

INSPECTOR- 

1.  An  inspector  of  pork  is  responsible  personally  for  want  of  ordinary  diligence  in  the 
discbarge  of  his  official  duties.     Tardos  v.  Bozanty  1  A.  199. 

2.  On  his  certificate  of  the  quality  of  pork  he  is  personally  responsible,  not  only  for 
the  quality  at  the  time,  but  for  its  continuance  during  the  time  for  which  the  article,  if 
properly  kept,  usually  remains  so ;  and  he  will  be  liable  to  the  purchaser,  who  resells, 
for  any  loss  from  its  inferior  quality.     Jb. 

3.  Under  acts  20  March,  1816,  No.  47 ;  6  March,  1818,  No.  31 ;  6  March,  1819,  No. 
29,  regulating  the  Inspection  of  tobacco  in  New  Orleans,  the  inspectors  must  furnish 
samples,  properly  labelled,  of  every  hogshead  of  tobacco  inspected;  and  can  charge  iox 
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each  hogshead  only  the  amoant  allowed  bj  act  1819,  §  1.     Kerntofi  v.  BUis,  I  A. 
419. 

4.  The  inspection  of  produce  is  voluntary.  Acts  11  March,  1848,  No.  62;  1855, 
No.  266 ;  Foster  v.  Baer,  6  A.  442. 

0.  To  render  inspectors  of  pork  liable  as  warrantors,  a  certificate  of  inspection  should 
be  taken.  To  give  tlieir  simple  receipt  for  pork  from  their  warehouse  the  fbrceof  a  cer* 
tificate  by  usage  and  common  understanding,  such  usage  and  understanding  must  be 
clearly  and  conclusively  established.     Jb, 

See  acts  1855,  No.  108,  for  inspectoi*s  of  weights  and  measures  in  the  fourth  district 
of  New  Orleans ;  for  inspections  generally.  No.  266 ;  for  Uie  inspection  of  weights  and 
measures.  No.  297 ;  for  the  inspection  of  tobacco,  No.  323 ;  for  the  inspection  of  beef 
and  pork.  No.  330 ;  for  the  inspection  of  flour  in  New  Orleans,  No.  332.  Constitu- 
iiON,  I.  No.  18.  Corporations,  II.  (b).  No.  23.  Elections  bt  the  People,  1L 
New  Orleans,  II.  (d),  1),  No.  12.  Quasi  Contracts,  II.  No.  8.  Uoads  and  Le- 
TEES,  III.    Shipping,  VIII. 

INSURANCE. 
I.  Op  Fire  Insurance.  • 

(a)  In  General  (e)  JRisks  Covered  by  the  Policy  ;  and  En- 

(b)  JnsurabU   JnUre$te  and  their   Valua-  ^«w^«  of  'A«  ^«"«  of  loss. 

Hon;   Double  Insurance  and  Rein-    (f)  Interest   Insured;   Property  Covered; 
surance.  and  Extent  of  Indemnity, 

(c)  Termination  fif  the  Interest  andAssigr^    (g)  Proceedings  and  Proof  in  Ad^'vstmerU 

ment  of  the  Policy.  of  the  Loss  ;  and  Payment  Thereof, 

(d)  Representation  and  Warranty, 

IL  Of  Life  Insurance. 
III.  Of  Marine  Insurance. 

(a)  In  General  (e)  Representation. 

(b)  Nature  and  Validity  'of  the  Contract ;    (f )    Usual  Perils  within  the  Policy, 

Premium ;  Policy ;  its   Construction  (g)  Jiisks  Excluded  by  the   Usual  Memo- 

and  Assignment;    tXe   Parties   and  randum. 

Property  it  Covers.  ^j^^    ^^^  ^  p^^  Attaches  and  Term- 

(c)  Insurable    Interests ;     Valuation    and  nates. 

Proof  Thereof  ^j^    Deviation. 

^^^    ^n^S     "^^     ^^^^     ^^^^^    (j)   Abandonment. 
2)  Seawoiihineu. 

I.  Of  Fire  Insurance. 
(a)  In  GeneraL 

1.  Insnrance  is  interpreted  like  other  contracts ;  and  it  is  a  cardinal  rule  to  give  effect, 
if  possible,  to  every  part  of  an  agreement.  Wallace  v.  Ins.  Co.y  4  L.  289.  Infra,  III 
(b),  Nos.  13, 18.    Obligations,  V.  No.  2. 

2.  A  policy  may  be  reformed  where  legal  and  exact  evidence  shows  a  mistake  in 
fllKng  It  up,  which  has  violated  the  understanding  of  both  parties.  Davega  v.  Crescent 
Co.,  7  A.  228. 

3.  Conditions  annexed  to  a  policy,  and  in  reference  to  which  it  declares  it  is  made 
and  accepted,  form  part  of  the  contract     Rafel  v.  Nashville  Co,^  7  A.  244. 

4.  An  admission  in  the  policy  that  the  premium  has  been  paid  will  be  binding,  unless 
proved  erroneous  or  induced  by  fraud  or  duress.  Michael  v.  Mutual  Ins.  Co.,  10  A. 
737.    Evidence,  XV.  (i). 

(b)  Insurable  Interests  and  their  Valuation  ;  Double  Insurance  and  Reinsurance. 

1.  A  policy  without  the  words  "  valued  at "  or  others  equivalent,  stating  simply  that  a 
given  amount  is  assured  on  a  house,  is  not  a  valued  policy.  WaUaee  v.  Ins.  Co,,  4  L 
289. 

2.  The  valuation  in  a  second  policy  does  xK>t  bind  the  first  insurers  hy  updob  to  them, 
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nor  conyert  their  policy  from  an  open  to  a  valued  one.  The  second  policy  cannot  put 
tbem  in  duriori  ea«t<,*and  the  first  insurers  are  only  bound  to  make  good  the  loss,  though 
total,  if  amounting  to  the  sum  subscribed  by  them.  MiUaudon  t.  Western  Ins.  Co,^  9  L. 
32. 

3.  If  a  subsequent  policy  make  no  provision  for  prior  insurances,  the  amount  of  in- 
sarable  interest  in  it  will  be  the  same  as  the  first ;  the  insured  may  insure  again  and 
again,  but  can  recover  but  one  indemnity ;  and  this  he  may  recover  of  the  first  or  sub- 
sequent underwriters ;  those  who  pay  the  loss  may  demand  a  contribution  from  the 
others,  who  are  in  this  respect  sureties  for  each  other.     Ih, 

4.  The  rules  of  valuation  are  the  same  in  fire  and  marine  insurance.  If  the  policy  be 
open,  the  value  of  the  interest  must  be  proved.     Ih. 

5.  The  amount  of  interest,  insured  in  a  subsequent  valued  policy,  will  depend  on 
the  amount  insured  in  previous  policies.    Ih. 

6.  Any  insurable  interest,  legal  or  equitable,  in  the  insured  at  the  time  of  the  fire,  is 
protected  by  the  policy ;  but  a  recovery  can  be  had  only  for  the  value  of  that  interest,  or 
the  actual  loss  proved.  The  sum  mentioned  in  the  policy  is  the  extent  of  the  insurer's 
liability,  and  not  the  measure  of  the  assured's  claim.  The  undertaking  is  to  pay  the 
actual  loss,  provided  it  do  not  exceed  the  sum  mentioned.     Macarty  v.  jSom,  Ins.  Co.^ 

17  L  866.    Infra,  III.  (c).  No.  8. 

7.  To  have  an  insurable  interest  in  a  subject,  the  party  must  be  liable  to  a  direct 
and  immediate  loss  by  its  damage  or  destruction.  The  possibility  that  a  right  to  it  may 
afterwards  arise,  or  that  a  donation  may  be  revoked  for  the  donee's  ingratitude  or  birth 
of  children  to  the  donor,  is  not  an  insurable  interest     Ih,     Infra,  III.  (c).  No.  11. 

8.  The  husband,  administering  his  wife's  property,  may  insure  in  his  own  name  his 
interest  therein  without  declaring  its  nature  and  extent     Clarke  v.  Firemen's  Ins.  Co., 

18  L  431.    Infra,  III.  (c).  No.  4. 

9.  Where  one  insured  by  defendant  on  stock  in  trade  with  the  latter's  consent  trans- 
fei^  his  policy  to  plaintiffs,  his  vendees,  who  remove  their  own  stock  to  the  vendor's  store, 
their  aggregate  stock,  both  that  previously  owned  and  that  purchased,  will  be  covered 
bj  defendant's  insurance.     Walton  v.  La.  Ins.  Co.,  2  R  563. 

10.  In  such  case,  defendant,  whose  policy  contains  the  usual  clause  requiring  notice 
of  other  insurance,  will  not  be  liable  if  plaintiffs  fail  to  give  notice  of  insurance  which, 
effected  on  their  original  stock,  is  with  their  own  insurer's  consent  continued  thereon 
when  removed  to  the  vendor's  store.     Ih. 

11.  An  insurer,  whose  policy  contains  the  usual  clause  requiring  notice  of  other  insur- 
ance, is  discharged  if  not  notified  of  another  policy.  Battaille  v.  Merchants^  Ins.  Co.,  B 
R.  384;  Leavitt  v.  Western  Ins.  Co.,  7  R.  351. 

12.  So,  he  must  be  notified  at  the  time  of  a  transfer  of  the  policy  with  his  assent  to  an 
assignee  of  the  property,  who  has  another  policy  thereon.     Id.  7  R.  351. 

13.  A  declaration  of  the  other  insurance  after  the  loss,  under  a  clause  requiring  the 
partj  to  disclose  on  oath  any  other  insurance  on  the  property,  is  too  late.     Ih. 

14.  A  mortgagee  has  an  insurable  interest  in  the  property  mortgaged.  KeUar  v* 
Merchants^  Ins  Co.,  7  A.  29. 

15.  In  regard  to  reinsurance,  the  custom  in  New  Orleans  is  to  divide  the  risk  and  not 
to  take  the  whole  of  it ;  even  where  the  application  is  silent,  this  is  always  understood. 
La.  hs.  Co.  V.  N.  0.  Ins.  Co.,  13  A.  246. 

16.  So,  where  a  company  in  New  Orleans  reinsures  sugar  on  the  application  of  an- 
other company,  which  represents  that  it  had  insured  the  same  as  well  as  the  buildings, 
when  in  fact  the  latter  were  not  covered,  the  application  even  without  the  representation 
would  imply  a  joint  risk,  the  non-existence  of  which  would  defeat  the  reinsurance.     Ih. 

(c)   Termination  of  the  Interest  and  Assignment  of  the  Policy, 

1.  A  fire  policy  is  a  personal  contract  with  the  insured ;  if  he  part  with  all  his  interest 
10  the  property  before  the  loss,  the  policy  becomes  void,  unless  assigned  to  the  new  pro- 
prietor with  the  insurer's  consent  The  transfer  is  a  new  contract  with  the  traiisferree. 
^^acarty  v.  Com.  Ins.  Co.,  17  L.  866  ;  LeaviU  v.  Western,  £u.  Co.,  7  R.  351. 

2*  A  provision  forbidding  the  insured  to  assign  his  interest  without  the  insurer's  con- 
^nt,  and  avoiding  the  policy  on  the  transfer  or  termination  of  his  interest,  means  such 
^  absolute  transfer  or  termination  as  leaves  him  without  any  interest  at  the  time  of  loss. 
Power  V.  Ocean  Ins.  Co.,  19  L.  28. 

S*  Where  the  property  under  such  a  policy  is  sold,  but  from  the  vendee's  failure  to 
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pay  reverts  to  the  insured  and  is  in  his  possession  at  the  time  of  loss,  the  insurers  are 
responsible.     lb.    Obligations,  YIII.  (b),  No.  28. 

4.  It  is  sufficient,  that  the  insured  have  an  interest  at  the  time  of  the  insurance  and  the 
loss.     C.  C.  2040,  2537-42  ;    Ih,      Infra,  III.  (c),  Nos.  6,  12. 

5.  The  assignee  of  a  policy  and  the  adjustment  of  loss  thereon,  they  not  being  negoti- 
able, takes  them  subject  to  all  equities  against  the  assured.  Matthews  v.  General  Jns. 
Co.y  9  A.  591. 

6.  A  sale  of  the  property  does  not  operate  an  assignment  of  the  policy.  The  contract 
of  insurance  is  strictly  personal,  and  not  an  incident  to  the  subject  insured.  So,  insur- 
ance collected  by  a  vendor  on  property,  lost  after  a  sale,  cannot  be  recovered  by  the 
vendee  to  whom  the  policy  was  not  assigned.    King  v.  Preston^  11  A.  95. 

(d)  Representation  and  Warranty, 

1.  The  insurer  must  be  informed  of  every  circumstance  tending  to  create  or  increase 
the  risk,  and  which,  if  disclosed,  might  induce  him  to  decline  or  demand  a  higher  pre- 
mium.     Walden  v.  La.  Ins.  Co.,  12  L.  134. 

2.  So  one,  withholding  the  rumor  of  an  attempt  to  set  fire  to  an  adjacent  ropewalk, 
which  induces  him  to  insure  his  house,  cannot  recover.     75. 

3.  The  owner  or  tenant  of  a  house,  insuring  against  fire,  is  not  bound  to  disclose  the 
names  or  pursuits  of  subtenants.  If  the  insurers  wish  to  guard  against  risk  from  cer- 
tain pursuits  of  tenants,  they  can  insert  in  the  policy  a  warranty  to  that  eflfecL  Ljfon 
V.  Com.  Ins.  Co.,  2  li.  266. 

4.  The  owner  of  a  house  may  have  it  occupied  by  any  one  he  pleases,  provided  the 
pursuits  or  property  therein  do  not  vitiate  the  policy  under  the  conditions  relative  to  the 
risks.     Ih. 

5.  Where  a  stock  of  goods  in  a  house  is  insured,  the  manner  in  which  the  rest  of  the 
building  is  occupied  cannot  affect  the  policy,  unless  there  be  some  warranty  in  relation 
thereto  or  a  material  concealment  or  misrepYesentation  material  to  the  risk.    K. 

6.  Where,  pending  negotiations  for  a  policy,  the  insurers  express  an  objection  to  insur- 
ing in  the  neighborhood  of  gambling  establishments  and  the  applicant  knows  there  ia 
one  on  the  premises  in  which  the  property  is  insured,  the  jury  must  say  whether  such 
concealment  or  misrepresentation  vitiates  the  policy.     lb. 

7.  A  fact  not  warranted  on  the  face  of  the  policy,  if  concealed,  cannot  affect  the  right 
to  recover  unless  material  to  the  risk,  when  it  avoids  the  policy  for  fraud  or  as  mislead- 
ing the  insurers ;  in  all  such  cases  the  materiality  of  the  fact  must  be  left  to  the  jury.  &. 
Infra,  III.  (e).  No.  3. 

8.  No  law  or  usage  requires  the  assured  to  have  his  house,  if  untenanted,  guarded 
by  a  keeper.     Soye  v.  Merchants^  Ins.  Co.,  6  A.  761. 

9..  The  assured  who  allows  in  his  house  a  grocery  in  which  articles,  denominated  haz- 
ardous in  the  memorandum,  are  sold  in  violation  of  the  policy,  cannot  recover.  Dacem 
V.  Merchants^  Ins.  Co.,  7  A.  35. 

10.  A  material  concealment  cannot  be  pleaded,  where  the  premises  have  been  thoi^ 
oughly  examined  by  the  broker  through  whom  the  application  has  been  transmitted 
to  the  company,  on  which  such  inspection  is  conclusive.  Michael  v.  Mutual  Ins.  Co., 
10  A*  737.  . 

11.  A  misrepresentation  which,  it  is  to  be  presumed,  has  induced  the  insurance, 
though  it  do  not  affect  the  risk  in  itself  considered,  vitiates  the  contract ;  the  slight- 
est fraud,  though  only  legal,  defeats  the  insurance.  La.  Ins.  Co.  v.  H.  O.  Ins.  Co.,  13 
A.  246. 

12.  So,  where  a  company  in  New  Orleans  reinsures  sugar  on  the  application  of 
another  company,  which  represents  that  it  had  insured  the  same  as  well  as  the  build- 
ings when  in  fact  the  latter  were  not  covered,  the  reinsurance  is  void.     3. 

(e)  Risks  Covered  by  the  Policy ;  and  Evidence  of  the  Cause  of  Lou. 

1.  Circumstantial  evidence,  though  insufficient  to  convict  of  arson,  may  yet  be  suffi- 
ciently strong  to  prevent  a  recovery  on  a  policy,  when  the  claimant  is  charged  with 
having  himself  set  fire  to  the  premises.     12  L.  336 ;  8  R.  442;  1   A.  216. 

2.  In  an  action  on  a  fire  policy,  evidence  that  the  loss  occurred  through  the  negli- 
gence of  plaintiff's  agent  is  irrelevant,  and  so  inadmissible.  Bienderson  v.  Western  Ins. 
Co.,  10  R.  164.    Mandate,  n.  (b).  No.  16. 

3.  The  insurer  is  liable  for  loss  from  the  negligence  of  those  in  charge  of  the  prop- 
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ertj.     Sach  is  the  law  of  marine  and  fire  insurance.     But  the  negligence  most  be  unaf- 
fected by  fraud  or  design  on  the  part  of  the  insured.     lb. 

4.  So  testimony,  that  plaintiffs*  agent  who  had  himself  a  policy  on  goods  in  the 
bailding  set  fire  to  it,  is  inadmissible,  where  it  is  neither  alleged  nor  proved  that  they 
were  privy  to  the  act :  it  can  no  mQre  affect  them  than  if  done  by  a  stranger.     lb. 

5.  Where  sugar  in  a  sugar-house,  covered  by  an  ordinary  fire  policy,  is  destroyed 
by  an  explosion  of  the  boilers  used  in  manufacturing  sugar,  the  damage  being  caused 
by  the  explosion  and  not  by  fire,  the  insurer  is  not  liable.  The  chances  of  loss  from 
explosion  are  not  the  same  as  those  from  fire.  Millaudon  v.  N.  0,  Ins.  Co.^  4  A.  15 ; 
Marcy  v.  Sun  Ins.  Co.j  14  A.  264. 

6.  Where  a  house  is  destroyed  by  a  riotous  assemblage  and  a  clause  in  the  policy 
excepts  a  loss  of  that  character,  the  insurer  is  not  liable.  Nor  is  it  material,  that  the 
rioters  assembled  originally  for  a  lawful  purpose.  Dupin  y.  Mutual  Lis.  Co.,  5  A. 
482. 

7.  Nor  need  the  rioters  be  first  criminally  convicted.    lb. 

(f)  Interest  Insured;  Property  Covered;  and  Extent  of  Indemnity, 

1.  Insurance  on  ''two  houses  situated,  etc.,  in  equal  proportions,  ten  thousand  dol- 
lars,** proved  to  be  the  value  of  the  front  houses  and  out-buildings,  covers  the  latter. 
Workman  v.  Ins.  Co.y  2  L.  507. 

2.  And  it  makes  no  diff*erence,  that  a  printed  article  attached  to  the  policy  requires 
the  applicant  to  declare  the  construction  of  each  building  and  those  contiguous,  and  how 
occupied,  where  situated,  and  the  separate  value  of  each  and  the  sum  insured  thereon, 
where  these  conditions  are  not  incorporated  into  the  body  of  the  policy  nor  a  compliance 
therewith  insisted  on.     Jb. 

3.  Where  a  policy  on  cotton,  stored  in  different  warehouses,  does  not  contain  the  cus- 
tomary average  clause,  with*  which  a  printed  article  attached  states  that  insurance  may 
be  had,  the  insurer  is  liable  for  the  full  sum  lost  up  to  the  amount  of  the  policy,  and 
not  a  sum  proportioned  to  that  insured  as  compared  with  the  whole  amount  at  risk. 
Nicolet  v.  Ins.  Co.,  3  L.  371. 

4.  A  policy  on  stock  in  trade  on  consignment,  or  held  in  trust  in  a  certain  warehouse, 
covers  goods  bought  on  joint  account  and  sold  for  account  of  the  insured  and  another,  to 
whom  he  has  advanced  on  the  adventure.     MiUaudon  v.  Atlantic  Ins.  Co.,  8  L.  561. 

5.  A  policy  on  furniture  in  a  house  generally,  described  in  the  application,  covers  fur- 
niture in  the  garret.     Clarke  v.  Firemen* s  Ins.  Co.^  18  L.  431. 

6.  The  contract  of  insurance  is  one  of  indemnity ;  and  this  must  be  adjusted  on  the 
principle  of  replacing  the  insured  as  he  was  when  the  risk  began,  as  near  as  may  be. 
Marchesseau  v.  Merchant^  Ins.  Co.,  1  R.  438. 

'7.  But  this  principle  has  never  been  extef^ded  to  the  fruits  he  was  drawing,  or  might 
have  drawn  from  the  thing  insured.     Pontalbav.  Phoenix  Co.,  2  R.  131. 

8.  Under  a  policy  conditioned  that  the  assurers  may  rebuild,  or  pay  the  loss,  rent  for 
the  time  of  rebuilding  or  repairing  cannot  be  recovered.  Such  rent  formed  a  distinct  in- 
surable interest.     lb. 

9.  Where  goods  are  destroyed,  the  insurer  is  bound  for  their  value  at  the  time  of  the 
loss ;  if  damaged  only,  for  the  difiPerence  between  their  value  in  their  sound  and  damaged 
condition.     Hoffman  v.  Western  Ins.  Co.,  1  A.  216. 

10.  Insurance  by  a  pawnbroker  on  ''jewelry  and  clothing,  being  his  stock  in  trade,*' 
will  not  cover  articles  in  pawn  under  a  policy,  which  declares  that  goods  held  in  trust  are 
to  be  insured  as  such.     Rafel  v.  Nashville  Co.,  7  A.  244. 

11.  When  insurance  is  effected  "on  jewelry  and  clothing,  being  stock  in  trade,  con- 
tained in  store  No.,  etc,"  the  words  "stock  in  trade**  are  limited  by  the  antecedent 
words  and  embrace  only  jewelry  and  clothing.     lb. 

1 2.  When  there  is  no  evidence  that  by  the  usage  of  trade  any  peculiar  meaning  is 
attached  to  the  words,  "  jewelry  and  clothing  being  stock  in  trade,'*  the  court  will  con- . 
strue  them  in  their  ordinary  and  popular  sense,  and  as  not  including  musical  and  surgical 
instruments,  fire-arms,  books,  etc     Jb. 

13.  If  the  policy  and  attendant  circumstances  show  an  intention  to  insure  for  any  per- 
son in  interest,  the  want  of  technical  or  customary  phrases,  such  as  "  for  whom  it  may 
concern,**  etc,  is  immaterial.  But  if  the  natural  construction  of  the  policy  be  that  the 
party  named  sought  only  to  protect  his  own  interest,  the  contract  cannot  be  extended  to 
oDiter  anotber^s  interest.    Duncan  v.  Sun  Ins.  Co.,  12  A«  486. 
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14.  Thus;  a  policy  with  the  usual  condition  that  goods  in  trust,  if  not  so  insured, 
would  not  be  covered,  was  taken  out  by  plaintiff,  a  railroad  company,  on  merchandise  in 
its  depots  or  on  transit  between  them.  Goods  of  A,  which  plaintiff  was  transporting  for 
hire,  were,  while  in  a  depot,  burned  under  circumstances,  so  far  as  appeared,  exonerat- 
ing it  from  liability.  C.  C.  2725.  By  the  policy,  the  goods  were  not  necessarily  to  be- 
long to  plaintiff,  yet  nothing  in  its  terms  or  the  evidence  showed  that  any  otlier  indemni- 
fication was  intended  than  plaintiff's.  No  usage  of  railroad  companies  to  in^ire  for 
customers,  and  no  loss. or  liability  of  plaintiff,  was  alleged  or  shown.  In  an  action  for  the 
use  of  A ;  hddy  there  must  be  a  nonsuit     lb. 

15.  The  fact,  that  a  railroad  company  takes  out  such  a  policy,  cannot  lead  the  insurer 
to  suppose  that  it  seeks  anything  beyond  its  own  protection,     lb. 

(g)  Proceedings  and  Proof  in  Adjustment  of  the  Loss  ;  cmd  Payment  Thereof. 

1.  Insurers  have  no  right  to  pay  a  loss  by  rebuilding,  unless  such  right  be  expressly 
conferred  by  the  policy.      Wallace  v.  ha.  Co.y  4  L.  289. 

2.  If  the  assured  be  bound  before  suing  to  tender  an  arbitration,  and  on  his  claim  de- 
fendants offer  to  refer  to  arbitrators,  he  will  be  bound  to  accept  it.  But  on  their  refusal 
to  pay  without  seeking  to  avail  themselves  of  their  right,  plaintiff  may  sue  without  a 
previous  offer  to  arbitrate,  as  they  must  be  considered  as  having  waived  it.  MiUaudon 
V.  Atlantic  Ins.  Co.,  8  L.  561.     Pleading,  VI.  (a),  1),  No.  3. 

3.  Where  the  statement  of  losses  sworn  to  is  disproved,  the  insured  cannot  reoorer. 
Regnier  v.  La.  Jns.  Co.,  12  L.  336. 

4.  The  amount  of  insurable  interest  is  the  market-value  of  the  articles  at  the  time  and 
place  the  risk  begins ;  and  where  they  are  bought  near  that  time  and  place,  the  price  is 
the  most  satisfactory,  though  not  the  only  criterion  of  their  value.  Afarchesseau  v.  Mer- 
chants'  Ins.  Co.,  1  R.  438. 

5.  Where  by  the  policy  the  assured  forfeits  all  claim  by  false  swearing,  his  failure  by 
direct  evidence  to  sustain  his  affidavit  is  not  such'  proof  of  its  falsity  as  to  forfeit  the  in- 
surance.    Ih. ;   Wightman  v.  Western  Ins.  Co.,  8  R.  442. 

6.  In  open  policies  it  is  oflen  extremely  difficult  to  prove  the  actual  value  of  the  goods ; 
it  suffices  to  prove  the  great  probability  of  the  affidavit ;  and  to  this  end,  the  assured's 
character  as  well  as  the  witnesses'  credibility  must  be  considered.     lb. 

7.  Where  by  the  policy  there  can  be  no  recovery  without  a  sworn  declaration  whether 
there  be  any  other  insurance  on  the  property,  the  insurer  can  withhold  payment  until  the 
declaration  be  made.  And  if  such  declaration  show  that  other  policies  existed  not  noti- 
fied to  him,  as  they  should  have  been  under  a  clause  vitiating  the  contract  for  such  omis- 
sion, he  may  withhold  payment  altogether.  BattaiUe  v.  Merchants*  Ins.  Co.,  3  B.  384; 
LeaviU  v.  Western  Ins.  Co.,  7  R.  351.     Obligations,  VIII.  (b),  No.  4. 

8.  Notice  of  loss  should  be  given  with  as  little  delay  as  the  circumstances  will  pennit ; 
but  the  preliminary  proof  to  adjust  the  loss  need  not  be  presented  sa  promptly.  Wi^U- 
man  v.  Western  Ins.  Co.,  8  R.  442. 

9.  The  clause  requiring  such  proof  is  always  construed  liberally.  Where  notice  is 
given  immediately,  a  delay  of  nineteen  days  from  the  fire  is  not  unreasonable.    lb. 

10.  A  condition  in  the  policy,  that  a  claim  shall  be  sustained  ^'  if  required  by  boob  of 
account  and  other  vouchers,"  does  not  bind  the  insured  to  keep  such  books  ot  to  be  ready 
to  exhibit  them  if  called  on.     lb. 

11.  The  oath  of  one  who  has  effected  insurance  aa  agent,  that  the  loss  is  his,  will  be 
considered  as  referring  to  his  agency  and  not  as  proof  of  perjury.    Ih. 

12.  Where  the  insurer  consents  to  an  auction-sale  of  the  damaged  property,  its  price 
is  a  fair  criterion  of  the  indemnity.     lb. 

13.  Where  the  goods  are  so  damaged  as  not  to  be  salable  in  the  ordinary  mode,  a  fiur 
auction-sale  after  reasonable  notice  to  the  insurers,  or  with  their  knowledge,  may  be  con- 
sidered in  determining  the  indemnity.     Ihgman  v.  Western  Ins.  Co.,  1  A.  216.    Sale, 

.  IV.  (b),4),Nos.  12,  15. 

14.  But  the  price  at  an  auction-sale,  without  such  notice  or  knowledge,  is  not  sufficient 
evidence  of  the  value  of  the  damaged  goods.     lb. 

15.  A  difference  between  the  amount  of  loss  sworn  to,  and  that  proved  on  the  trial,  is 
not  conclusive  evidence  of  fraud  and  false  swearing.     Ih. 

16.  But  the  burden  in  such  case  of  proving  the  difference  the  result  of  error»  and  not 
an  intention  to  defraud,  is  on  plaintiff,  and,  if  unexplained,  it  will  forfeit  the  insurance. 
lb. 
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17.  Where  the  mortgagee  of  a  house  and  lot  is  paid  insurance  on  the  former,  the  in- 
surer, if  not  entitled  to  a  technical  subrogation,  enjoys,  it  seems,  an  equitable  right  to 
have  the  mortgagee's  interest  in  the  claims  enforced  for  his  own  benefit  against  the 
debtor  and  land.    KeUar  y.  Merchants^  Jn$.  Co^  7  A.  29. 

18.  A  party's  mistake  as  to  his  legal  rights  is  not  to  be  visited  on  him  as  fraud  or 
perjury.  So  where  a  pawnbroker,  by  including  in  his  statement  of  loss  goods  in  pawn 
for  which  he  might  well  think  he  was  covered,  exaggerates  its  amount,  he  will  not  for- 
feit all  claim  under  a  policy  which  inflicts  such  penalty  on  one  who,  by  false  sweai*ing, 
fraudulently  overrates  his  loss.     Raffel  v.  Nashville  Co.,,  7  A.  244. 

19.  An  adjustment  signed  by  the  insurer  in  ignorance  of  frauds  by  the  assured,  which 
would  avoid  the  policy,  may  be  set  aside.     Matthews  v.  General  Ins.  Co.,  9  A.  591. 

20.  In  an  action  for  the  difference  in  value  between  a  building  destroyed  and  that  re- 
placed, after  plaintiff  has  shown  the  value  of  the  building  destroyed,  the  burden  is  on  de- 
fendant, who  pleads  he  has  indemnified  plaintiff,  to  show  that  the  new  building  is  a  just 
indemnity.     Angamar  y.  N.  O.  Ins.  Co,,  10  A.  178. 

21.  Where,  in  such  action,  defendant  who  has  paid  his  agent  the  amount  stipulated  for 
rebuilding  without  exacting  plaintiff's  certificate  of  approval  as  called  for  by  the  contract, 
does  not  cite  such  agent  in  warranty  until  long  after  the  cause  is  at  issue  and  much  of 
the  testimony  taken  on  which  it  is  tried,  he  will  be  nonsuited  on  his  call  in  warranty.   Jb, 

See  act  14  March,  1855,  §  4,  No.  158. 

II.  Op  Life  Insurangk. 

1.  A  life  policy  may  be  assigned  as  collateral  security  to  one  with  a  legal  and  direct 
pecuniary  interest  in  the  insured's  life.     Succession  of  Risley,  UK.  298. 

2.  But  the  ai«signment  has  no  effect  against  the  assignor's  'creditors,  if  the  policy  re- 
main with  him  and  nothing  show  that  before  his  death  the  assignment  was  notified  to  the 
insurer  or  accepted  by  the  assignee.     C.  C.  1804,  2612-3;  76. 

3.  Where  a  slave  dies  four  months  aAer  a  life  insurance  effected  on  condition  that  he 
has  no  chronic  disease,  the  opinions  of  physicians  on  a  post  mortem  examination,  that  the 
disease  was  chronic,  will  not,  without  corroborating  proof,  exempt  the  assurer ;  particu- 
larly if  rebutted  by  strong  evidence  to  the  contrary.  Murphy  v.  Mutual  Ins,  (7o.,  6  A. 
518.     Sale,  III.  (d),  6),  b.  No.  18. 

4.  A  twelve  months'  premium  was  paid  for  a  life  insurance  to  the  agent  of  a  foreign 
company,  and  a  temporary  policy  issued,  to  be  exchanged  for  one  from  the  parent  ofiice 
within  thirty  days,  if  the  risk  were  accepted ;  but  if  rejected,  the  temporary  policy  was  to 
become  void  on  receipt  of  such  reject^n,  and  VLpro  ratd  amount  of  the  premium  returned. 
After  thirty  days  and  before  any  notice  of  rejection,  the  life  was  lost.  Held;  the  com- 
pany is  liable.    Kennedy  v,  N.  T.  Ins.  Co.y  10  A.  809 ;  Succession  of  Richardson^  14  A.  1. 

5.  The  parent  office  should  have  forwarded  the  rejection  to  the  office  here  within 
the  thirty  days,  and  immediately  on  receiving  notice  of  the  contract  by  its  agent.  The 
rejection  would  not  have  annulled  the  contract  for  the  past,  but  only  for  the  future.  By 
retaining  the  premium  between  the  date  of  the  temporary  policy  and  the  notice,  the  com- 
pany became  Uable  to  the  risk  during  the  same  period.  Id  10  A.  809.  Obligations, 
III.  (b),  2),  No.  6. 

6.  As  a  general  rule,  in  life  insurance,  there  is  no  distinction  between  total  and  partial 
losses.     lb. 

7.  Plaintiff  need  not  prove  interest  in  the  life  insured  without  a  special  plea  to  that 
effect.  In  life  insurance  the  amount  of  the  indemnity,  like  a  valued  policy,  is  fixed,  and 
the  other  party  ought  not,  under  our  system  of  pleading,  to  contest  this  admission  in  his 
contract  without  an  express  issue.  Ih.  Infra^  HI.  (c),  Nos.  14,  6<  seq.  Pleading, 
V.  (b),  5),  B,  No.  16  5  VI.  (c),  1),  No.  1. 

8.  Where  plaintiff  alleges  an  interest  in  the  life  insured,  and  under  the  general  issue 
proves  himself  the  surviving  partner  of  a  firm,  to  which  the  party  insured  was  indebted 
in  a  sum  larger  than  the  amount  of  the  policy,  plaintiff's  allegation  and  proof,  ex  ahun' 
danii  eauield,  cannot  prejudice  his  cause,  and  he  will  recover  the  full  amount  of  the 
policy.    Jb.    Pleading,  V,  (a),  3),  d,  Nos.  1,  5,  9. 

9.  Spofford,  J.  Plaintiff's  interest,  but  not  its  extent,  is  put  at  issue ;  and  as  the 
question  is* raised  for  the  first  time  on  appeal,  the  judgment  should  not  be  disturbed, 
unless  it  appear  conclusively  that  the  interest  was  less  than  the  amount  insured.  But 
the  evidence  is  quite  consistent  with  the  other  hypothesis.  Plaintiff  may  be  in  advance 
ta  his  firm,  or  its  sole  administrator,  or  it  or  his  partner^s  succession  be  insolvent.     lb. 
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10.  Lea,  J.,  dissenting.  Defendant's  liability  is  clear ;  its  extent,  the  only  questioo. 
Whether  any  allegation  and  proof  of  interest  should  be  made,  it  is  useless  to  consider; 
they  have  been  made.  The  insurable  interest  may  be  precisely  fixed ;  and  if  its  aver- 
ment and  proof  be  rejected  as  surplusage,  plaintiff  will  have  judgment  for  more  than  that 
to  which  his  own  evidence  entitles  him.     Jb, 

11.  A  partner,  who  insures  and  sues  in  his  own  name,  can  recover  only  his  individual 
interest  in  the  object  insured.     lb.  et  Id. 

1 2.  A  life  insurance  being  always  against  a  total  loss,  the  interest,  if  indefinite,  will  be 
valued  at  the  amount  insured.  But  where  it  is  definite,  as  that  of  a  creditor  in  the  life 
of  his  debtor  to  secure  a  particular  debt,  the  right  to  recover  will  be  regulated,  as  in  fire 
or  marine  insurance,  by  the  extent  of  the  interest.     lb.  et  Id. 

13.  As  there  were  but  two  partnei^s,  whose  interests  must  be  presumed  equal,  plaintiif 
is  entitled  to  recover  with  interest  half  the  debt  due  the  firm,  which  the  insurance  was 
to  protect.     lb.  et  Id. 

14.  An  intention  to  violate  the  policy,  if  not  consummated,  does  not  release  the  in- 
surer. Thus ;  a  slave,  insured  as  a  laborer  in  a  warehouse  in  New  Orleans,  was  not  to 
work  in  a  more  hazardous  employment ;  his  owner,  not  prohibited  by  the  policy  fitm 
removing  him  from  the  city,  sent  him  up  the  river  to  work  on  a  plantation,  an  emploj- 
ment  more  hazardous  than  that  in  the  warehouse ;  the  slave  in  landing  fell  into  the  river 
and  was  drowned.  Held;  the  intended  employment  was  not  the  cause  of  dcaith,  but  the 
accident  in  landing ;  and  the  owner  must  recover.  Summers  y.  U.  S.  Jns.  Co.,  13  A 
504. 

15.  Suit  may  be  brought  on  a  policy,  assigned  as  collateral  security  for  an  obligation 
whose  extinction  before  suit  has  extinguished  the  assignee's  interest,  without  a  written 
reassignment  to  plaintiff.     lb. 

]  6.  Though  a  husband,  after  insuring  his  life,  cannot,  perhaps,  C.  C.  1784, 2421,  trans- 
fer the  policy  to  his  wife,  yet,  where  the  trani>fer  accompanies  his  application  and  is  ap- 
proved and  entered  when  the  policy  is  issued,  it  is  the  same  as  if  her  name  were  inserted 
in  the  latter  with  his  written  approbation ;  and  his  other  creditors,  afler  his  death,  cannot 
attack  the  transfer.     Succession  of  Richardson ^  14  A.  1. 

17.  A  wife,  dependent  for  support  on  her  husband  in  possession  of  her  separate  prop- 
erty, has  an  insurable  interest  in  his  life. .  lb* 

IlL  Of  Marine  Insurance. 
(a)  In  General. 

1.  The  law  of  insurance  is  the  same  in  Louisiana  as  in  the  other  states  of  the  Union. 
Brooke  v.  La.  Ins.  Co.,  5  N.  S.  542 ;  Barry  v.  La.  Ins.  Co.,  12  M.  493. 

2.  A  contract  of  insurance  is  governed  by  the  laws  of  the  place  where  it  was  entered 
into.     Shiffw,  La.  Ins.  Co.,  6  N.  S.  631.     Obligations,  VI.  (b),  1). 

(b)  Nature  and  Validity  of  the  Contract;  Premium;  Policy;  its  Construction  <md 

Assignment ;  the  Parties  and  Property  it  Covers. 

1.  The  rule,  that  the  written  governs  the  printed  part  of  the  policy,  can  only  be  ap- 
plied where  the  two  so  contradict  each  other,  as  to  make  it  necessary  that  one  must  yield. 
Goicoechea  v.  La.  Ins.  Co.,  6  N.  S.  56 ;  Wallace  v.  Ins.  Co.,  4  L.  291. 

2.  The  contract  of  insurance  is  essentially  commercial,  and  must  be  tested  by  the  rules 
of  such  transactions.  No  principle  of  evidence  precludes  proof  of  error  in  its  reduction 
to  form ;  and,  to  show  such  error,  recourse  may  be  had  to  the  original  written  applica- 
tion as  acted  on  by  the  parties.     LippincoU  v.  Ins.  Co.^  3  L.  546.     Infru,  (f).  No.  23. 

3.  When  A,  who  has  insured  a  vessel  for  whom  it  might  concern^  takes  in  a  partner 
in  her  ownership  and  transfers  the  policy  in  his  individual  capacity  to  plaintiffs,  payment 
to  ttiem  is  good ;  the  contract  was  with  A,  and  whether  as  principal  or  agent,  is  imma- 
terial.     Hermann  v.  La.  Ins.  Co.,  7  L.  502. 

4  The  contract,  though  aleatory  in  nature,  is  synallagmatic  and  consensual  in  its  in- 
ception and  form ;  and  to  render  it  valid,  mutual  consent  of  parties  is  necessary.  AUianee 
Mar,  Co.  v.  La.  Ins.  Co.,  8  L.  11. 

5.  Factors  may  insure  for  the  principal  without  special  authority ;  but  where  they 
insure  *^for  whom  it  may  concern  "  property  already  insured  by  the  consignors,  the  first 
insurers,  who  have  not  authorized  nor  before  the  loss  ratified  the  factor's  insurance,  cannot 
avail  themselves  of  it.     lb. 

6.  An  open  policy  for  whom  it  may  concern  on  all  cotton  consigned  to  the  insured  will 
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cover  cotton,  for  which  he  receives  a  bill  of  lading  in  his  name,  though  erroneously 
shipped  to  him  bj  the  owner's  agent,  who  afterwards  directs  the  insured  to  deliver  it  to 
another  party.     Ballard  v.  Merchants*  Ins.  Cb.,  9  L.  2G3. 

7.  The  consignor  may  sue  in  his  own  name  on  a  policy  to  the  consignee,  for  whom  it 
maj  concern ;  the  latter  must  be  considered  the  former's  agent.  If  Uie  consignee  cancel 
the  policy,  he  becomes  liable  for  the  loss,  and  payment  to  him  is  a  valid  discharge.  lb. 
Pleading,  I.  (b),  No.  10. 

8.  A  general  insurance  does  not  cover  cargo  on  deck,  if  not  mentioned  in  the  applica- 
tion or  policy.     Smith  v.  Aftss.  Ins.  Co.^  11  L.  142. 

9.  The  president  of  an  insurance  company  can  act,  within  the  scope  of  his  official  au- 
thority, only  by  his  signature.     Oourtnay  v.  Miss,  Ins.  Co.y  12  L.  240. 

10.  A  company,  though  previously  accustomed  to  deliver  policies  to  an  applicant  with- 
out payment  of  the  premium,  is  not  bound  until  its  payment,  where  the  policy  is  not 
delivered  though  filled  up  and  the  rate,  though  marked  on  the  written  application,  is  not 
signed  by  the  secretary,  who  states  that  the  risk  would  not  be  taken  without  payment  of 
the  premium.    Berthoud  v.  Atlantic  Ins.  Co.y  18  L.  589. 

11.  The  policy  is  the  contract  between  the  parties,  and,  always  in  writing,  must  con- 
tain every  necessary  stipulation ;  as  a  general  rule,  all  prior  proposals  or  conversations, 
ncit  inserted  therein  or  in  a  memorandum  annexed,  are  waived.  Bell  v.  Western  Ins.  Co.^ 
5  R.  428.    Evidence,  XV.  (b).  No.  5 ;  (d),  1),  No.  17.     Pleading,  V.  (c),  5),  No.  4. 

12.  A  general  description  of  the  thing  is  sufficient.  One  owning  but  part  of  a  ship, 
or  of  a  quantity  of  goods,  or  a  mortgagee,  may  insure  generally  without  specifying  his 
interest.    Ih. 

13.  Policies  are  construed  like  any  other  contract,  in  which  the  intention  must  be 
sooght  in  the  instrument  itself.     Plain  mistakes  and  frauds  may  be  corrected.     Ih. 

14.  An  application /or  whomever  it  may  concern  is  sufficient  notice  to  put  the  insurers 
on  their  guard,  and  to  throw  on  them  the  obligation  of  inquiring  further,  if  other  in- 
foramtion  be  desired.     lb. 

15.  The  policy  protects  consignors,  who  really  intend  to  avail  themselves  of  it  and 
incar  the  premium ;  but  those  who  do  not  cannot  claim  its  protection.  Lambeth  v.  West' 
«rn^  Co.,  11  R  86. 

16.  The  rules  of  marine  insurance  must  be  applied  to  the  interpretation  of  policies  on 
Teasels  exclusively  employed  in  inland  navigation,  when  not  inapplicable  from  the  par- 
ticular subject-matter.     Caldwell  v.  St.  Louis  Ins.  Co.,  1  A.  85. 

17.  A  company  bound,  in  good  faith,  to  furnish  a  policy  in  the  usual  fonn  and  with 
the  usual  clauses,  cannot  escape  liability  by  its  neglect  to  do  so.  Bradley  v.  Nashville 
his.  Co.,  8  A.  708. 

18.  In  interpreting  policies,  the  intent  is  to  be  regarded  rather  than  the  grammatical 
construction.     lb.     Supra,  I.  (a).  No.  1. 

19.  An  insurance  for  whom  it  may  concern  is  limited  to  those  who  have  an  insurable 
interest,  who  may  be  lawfully  insured,  and  for  whom  it  was  intended  under  their  prior 
authorization  or  subsequent  adoption.     Frierson  v.  Brenham,  5  A.  540. 

20.  The  vendee  of  a  steamboat  at  sheriff's  sale  who,  running  her  several  years  as  his 
own  and  on  his  own  account,  insures  her  for  whom  it  may  concern,  it  will  be  presumed, 
does  so  for  his  own  benefit,  and  will  recover  though  there  be  a  contest  as  to  his  title.     lb. 

21.  A  company  seeking  to  avoid  liability,  on  the  ground  that  the  property  was  included 
in  the  policy  by  mistake,  must  show  it  by  the  clearest  evidence.  Woodruff  v.  Oohunbus 
^'  Co.,  5  A.  697. 

22.  The  acceptance  of  a  risk  by  writing  on  the  application,  ^  taken  at  three  per  cent 
premium,"  is  as  binding  as  a  formal  policy.     lb. 

28.  It  seems  that  the  interest  of  the  assignee,  for  a  valuable  consideration,  of  an  ex- 
pected ireight-list,  is  covered  by  a  policy  on  freight  eo  nomine,  though  neither  the  legal 
nor  equitable  owner  of  the  ship.     Paradise  v.  Sun  Ins.  Co.,  6  A.  596. 

24.  Where  parties,  to  secure  whose  advances  a  ship-owner  assigns  an  expected  freights 
list,  they  to  hold  the  policies  to  be  effected  for  him  and  to  credit  him  with  the  insurance 
collected  for  a  commission,  charge  him  with  the  entire  premiums  and  credit  him  with  the  - 
whole  amount  collected  on  one  of  the  policies,  the  owner,  in  a  policy  effected  in  their 
favor  <*for  whom  it  may  concern,"  will  be  regarded  as  the  assured  and  they  as  his  as- 
signees.   And  a  defence  of  barratry,  good  against  him,  will  be  good  against  them.    lb. 

25.  The  policy,  in  such  case,  though  covering  the  interests  of  both  owner  and  assignees, 
is  indivisible ;  and  if  be  cannot  recover,  they  cannot.  In  giving  the  policy  on  freight, 
the  insurer  has  the  rig^t,  in  the  absence  of  explanation,  to  suppose  he  is  dealing  with  the 
owner  or  one  dosely  associated  in  interest  with  him.     lb. 
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26.  Where  a  company  recognizes  an  assignment  on  the  policy  when  executed,  and  on 
adjustment  of  the  loss  promises  to  pay  the  assignee,  the  president  of  the  companj  cannot 
attach  the  fund  as  that  of  the  assignor,  his  debtor.  He  cannot  as  creditor  defeat  a  con- 
tract, which  as  president  he  is  bound  to  perform.     2b, 

27.  In  an  action  on  a  valued  policy,  plaintiff,  under  the  general  issue,  is  not  boond  to 
prove  payment  of  the  premium.     Kathman  v.  General  Jns.  Co^  12  A.  35. 

28.  Where  the  policy  is  on  merchandise  as  interest  may  appear,  addmg  a  certun 
percentage  to  the  invoices,  the  risks  to  attach  from  the  shipment  to  be  reported  on  re- 
ceipt of  invoices  for  indorsement  subject  to  premium  as  per  tariff,  there  will  be  as  manj 
contracts  as  there  are  indorsements  on  the  policy  of  separate  shipments ;  and,  until  a 
particular  shipment  be  reported,  the  invoices  presented,  and  the^reroium  paid  or  secured, 
such  shipment  will  not  be  covered,  the  contract  as  to  which  being  incomplete  between 
the  parties,  from  one  of  whom  no  premium,  the  other  of  whom  no  indemnity,  can  be 
claimed.     Dauville  v.  Sun  Ins.  Cb.,  12  A.  259. 

29.  Thus ;  plaintiff,  who  had  for  some  years  been  insuring  under  a  policy  with  such  a 
clause,  informed  the  company  that  his  agent  was  about  to  leave  France  with  fisoods  by 
a  certain  steamship,  and  was  answered  that  "  it  was  all  right,  but  that  they  would  have 
to  wait  for  the  invoice  to  indorse  it  on  the  policy.**  The  agent  and  the  goods  were  lost 
with  the  steamship.  The  goods  were  packed  in  the  agent's  trunks  as  baggage,  not  sub- 
ject to  freight,  nor  covered  by  bills  of  lading,  nor  stowed  with  the  cargo.  Eeld;  the 
goods  were  not,  in  a  legal  sense,  laden  in  the  steamship ;  and,  do  invoices  having  been 
presented  nor  premium  offered  until  after  the  loss,  plaintiff  cannot  recover.    Ik 

30.  An  insurance  on  a  boat  by  a  sheriff  in  his  official  capacity  for  creditors,  bj  whom 
she  is  seized,  will  not  avoid  a  policy  insuring  the  owners  and  prohibiting  anj  other 
insurance  on  their  interest.  The  interest  insured  in  the  two  cases  is  different  Mangnu 
y.  IfoTne  Ins.  Co.,  13  A.  338. 

31.  A  creditor's  right  to  seize  a  vessel  b  a  legal  right,  whose  exercise  will  not  avoid 
the  owner's  policy,  though  it  forbid  a  change  of  command  without  the  insurer's  consent 
By  the  seizure  and  during  its  continuance  the  custody  of  the  boat  devolves  on  the  sher- 
iff, who  is  responsible  for  its  retention  within  the  court's  jurisdiction.  But  this  Te7 
responsibility  excludes  the  idea  of  a  "  command  "  in  the  sheriff,  in  the  sense  of  a  policy 
insuring  a  boat  to  navigate  beyond  that  jurisdiction.     Ib» 

32.  In  an  action  by  A  for  the  use  of  B  on  an  open  policy  in  the  name  of  A,  for  whom 
it  may  concern,  covering  ^  all  shipments  to  the  address  of  the  assured  from  the  time  oi 
shipments,  the  risk  to  be  reported  as  soon  as  known,"  no  recovery  can  be  had,  whether 
A  or  B  be  the  party  in  interest,  where  the  shipment  was  not  addressed  to  A  and  the 
risk  was  not  reported  by  B  until  some  weeks  afler  he  knew  it.  The  condition,  that  the 
risk  was  to  be  reported  as  soon  as  known,  was  a  lawful  one  which  the  insurers  had  a 
right  to  exact.     Shearer  v.  La.  Ins.  Co.,  14  A.  797. 

33.  And  where,  in  such  case,  the  president  of  the  company,  when  informed  by  A  that 
the  shipment  was  not  to  his  address,  formally  notifies  him  that  the  risk  is  not  considered 
as  covered,  though  entered  on  the  book  annexed  to  his  policy  by  a  clerk  whom  A  had 
not  informed  of  the  same  fact,  the  case  against  plaintiff  is  still  stronger.    lb. 

(c)  Insurable  Interests ;   Valuation  and  Proof  Thereof. 

1.  Insurance  may  be  made  on  freight  expected  to  be  earned.  CoU  v.  lau  hs>  0(h  * 
N.  S.  167. 

2.  The  fact,  that  goods  are  valued  too  high  in  a  valued  policy,  may  be  used  to  support 
the  inference  of  fraud,  but  is  no  ground  per  se  to  avoid  the  contract.  Brooks  v.  I^ 
Ins.  Co.,  4  N.  S.  640 ;  Akin  v.  Miss.  Ins.  Co.,  3.  661. 

3.  When  a  vessel  sails  under  charter-party,  the  owners  have  an  insnraUe  interest  m 
the  freight.     Hodgson  v.  Miss.  Ins.  Co.,  2  L.  341. 

4.  An  interest  as  trustee  or  agent  authorizes  insurance.  Page  v.  Western  hs.  Oo^  ^^ 
L.  49.     Supra,  I.  (b).  No.  8. 

5.  One  who  has  agreed  to  sell  a  vess^,  but  has  neither  delivered  it  nor  received  the 
price,  has  an  insurable  interest,  the  vessel  being  still  at  his  risk.  Bell  v.  Firemen's  J^*' 
Co.,  3  R.  423  ;  BeU  v.  Western  Ins.  Co.,  lb.  428. 

6.  The  interest  must  exist  at  the  time  of  the  loss  and  of  the  insurance ;  and  its  d)a^ 
acter  in  the  interval  cannot  be  changed  without  the  assent  of  both  parties.    lb. 

7.  A  consignee  with  power  to  sell  has  an  insurable  interest ;  and  if  the  ooosigDa^ 
afterwards  assent,  he  will  be  responsible  for  the  premium  and  entitled  to  the  benefit  ot 
the  policy.     Pouverin  v.  La.  Ins.  Co.,  4  R.  234. 
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8.  A  mortgagee,  or  creditor  with  a  lien,  has  an  insnrable  interest  It  makes  no  differ- 
ence that  a  superior  lien  exists  in  favor  of  another,  if  anything  remain  for  the  insured. 
A  lien,  if  invalid,  is  not  an  insurable  interest ;  but  it  is  sufficient  if  it  can  be  enforced 
between  the  parties.  Thus  the  interest  in  an  unrecorded  mortgage  is  insurable,  though 
the  mortgage  be  without  effect  as  to  third  persons.  B^  v.  WesUm  Ins.  Co.^  5  R.  423. 
Supra,  I.  (b).  No.  6. 

9.  The  interest  of  one  holding  property  as  security  is  insurable.  Hence  the  right  of 
agents,  consignees,  etc.,  to  insure  the  principal's  goods.    lb. 

10.  A  ship-owner,  not  prohibited  to  sell  by  his  policy,  may  do  so  without  forfeiting  it 
if  the  insurers  be  not  thereby  prejudiced ;  and  his  vendor's  lien  is  a  sufficient  interest  to 
support  a  recovery.  The  interest  at  the  time  of  loss  need  not  be  the  same  as  that 
when  the  policy  was  taken.    lb. 

11.  It  is  essential  that  there  be  an  interest  at  risk;  but  not  that  the  thing  insured 
have  a  value  or  price,  or  be  assignable.     3.     Supra,  I.  (b),  No.  7. 

12.  Policies  may  be  effected  on  a  future  interest;  but  the  interest  must  subsist  at  the 
time  of  loss  to  give  rise  to  a  claim  for  indemnity.     lb.     Supra,  I.  (c),  No.  4. 

IS.  One,  to  secure  whom  for  advances  on  an  expected  freight-list  it  is  assigned  with 
authority  as  assignee  and  consignee  to  control  and  collect  it,  his  interest  subsisting  at  the 
date  of  the  policy  and  down  to  the  loss,  has  an  insurable  interest  in  the  freight  Para- 
dise V.  Sun  Ins.  Co.,  6  A.  596. 

14.  Plaintiff  in  an  action  on  a  valued  policy,  who  alleges  *<that  he  insured  the 
merchandise  and  freight-money  paid  therefore  in  advance,"  need  not,  under  the  general 
issue,  prove  his  interest  or  payment  of  the  premium  ;  nor  can  defendant,  for  the  want  of 
such  proof,  contest  either.     KcOhman  v.  General  Ins.  Co.,  12  A.  35, 

15.  No  exception  in  case  of  insurance  is  made  by  2952  C,  C.  to  the  general  rule 
which  pre&umes  in  every  contract,  not  illegal  on  its  face,  a  sufficient  consideration,  on 
proof  of  which  one  can  only  be  put  by  special  plea.  From  the  universal  recognition 
of  this  contract  by  our  laws,  its  frequency  of  occurrence,  luid  the  presumption  of  fair 
dealing  among  men,  the  real  contract  is  to  be  considered  the  general  rule  and  the 
wager  policy  the  exception ;  and  the  spirit  of  our  jurisprudence  will  presume  an  insur- 
ance legal,  until  its  illegality  be  pleaded ;  tU  res  magis  valeat  quam  pereat.     lb. 

16.  The  necessity  of  an  sQlegation  in  a  petition  does  not  establish  the  necessity  of 
its  proof  under  the  general  denial.  Plaintiff  who  sues  in  a  representative  capacity, 
or  on^  a  written  contract,  must  allege,  but  under  the  general  issue  need  not  prove,  his 
capacity  or  the  execution  of  the  contract  So  in  an  action  on  a  promissory  note  the 
allegation  of  consideration  does  not  relieve  defendant,  who  relies  on  a  want  thereof, 
from  its  special  averment  A  Plbapino,  V.  (b),  5),  b,  Nos.  1,  5, 13 ;  VI,  (c),  1), 
No.  1. 

17.  Insurance  though  a  commercial  contract  governed  by  commercial  law,  which  our 
courts  recognize,  must,  like  any  other  commercial  contract,  be  enforced  before  them 
according  to  their  rules.    lb. 

18.  The  object  of  a  valuation*  is  to  relieve  the  assured  from  proving  the  extent  of 
his  interest  And  he  may  well  suppose,  until  warned  by  a  special  plea,  that  his  inter- 
est is  recognized  by  the  receipt  of  his  premium  and  Uie  liquidation  of  the  damages 
m  case  of  loss.    lb. 

19.  The  rule  of  Kennedys  case.  Supra,  11.  No.  7,  is  not  impaired  by  the  maxim, 
communis  evrcr  facii  jus  ;  it  is  sanctioned  by  numerous  precedents ;  and  its  doctrine 
must  remain  undisturbed.    lb. 

20.  Spofpobd,  J.,  dissenting.  A  shipper  has  not  primd  facie  an  insurable  interest 
in  the  freight ;  if  the  voyage  fail,  the  freight  is  not  due.  Thus  fiu:  this  contract  is  on  its 
face  a  wager  policy.  Plaintiff  who  alleged,  but  has  not  proved,  payment  of  the  freight 
in  advance,  was  called  on  by  the  general  issue  to  explain  this  feature  of  his  contract  and 
show  his  interest  in  this  item,  which  was  separately  valued.    H. 

21.  LsA,  J.,  dissenting.  When  the  obligation  is  conditional  on  its  face  as  in  a  policy, 
under  the  general  denial,  all  facts  necessary  to  make  it  absolute  should  be  shown. 
Unless  plaintiff  paid  the  freight  in  advance,  he  sustained  no  loss.  It  is  otherwise  in  case 
of  an  obligation  absolute  on  its  face,  on  which  without  other  proof,  in  the  absence  of 
a  special  defence,  judgment  goes  against  the  obligor.    lb. 

22.  A  shipper  has  an  insurable  interest  in  freight-money  paid  in  advance;  and  though   « 
insured  as  freight,  eo  nomine,  evidence  of  a  custom  to  insure  such  interest  as  ^freight" 
is  admisaible.    The  underwriter  intended  to  insure  something,  when  he  accepted  the 
premium,  and  cannot  urge  he  was  insuring  an  impossible  risk,    lb.  et  Id. 
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(d)    Warranty  and  Evidence  Rdatxve  Thereto. 

I)  In  Gmend. 

1.  Warrant  J  against  illicit  trade  exempts  the  insarers,  thoagh  the  seizure  were  made 
when  the  vessel  was  four  leagues  from  shore ;  a  nation  has  a  right  to  visit  Tessek  at  a 
reasonable  distance  from  land  to  protect  its  revenue.  OucuBu  v.  Leu  Lu,  Cb^5  N.S. 
480. 

2.  nn4er  such  warranty,  where  part  of  the  cargo  is  legally  and  part  illegally  seized, 
the  insurers  are  liable  for  the  latter.     CucuUu  v.  Orleans  Ins.  Co.y  6  N.  S.  13. 

3.  Warranties  are  of  two  kinds,  affirmative  and  promissory,  and  in  the  nature  of  a 
condition  precedent ;  on  the  falsehood  of  the  affirmative,  or  non-performance  of  the 
executory  stipulation,  the  contract  falls.     Goicoeehea  v.  La,  Ins.  Co.,  6  N.  S.  53. 

4.  The  general  law  of  Europe  as  to  warranty  accords  with  our  own,  except,  perhaps, 
that  the  former  requires  a  substantial  compliance  only,  but  ours  one  that  is  strict,  or, 
according  to  some,  literal.    lb. 

5.  A  breach  of  warranty,  whether  the  loss  were  occasioned  by  it  or  not,  the  insured 
having  failed  to  comply  with  the  condition,  releases  the  insurer  from  all  responsibilitj. 
lb. 

6.  The  doctrine  that  the  insurer,  who  knows  the  cargo  to  be  prohibited,  is  not  pro- 
tected by  the  warranty  against  illicit  trade,  is  unsound  and  not  recognized  here.  Ih. 

7.  To  support  an  allegation  of  breach  of  warranty  against  illicit  trade,  a  judicial  con- 
demnation is  not  indispensable,  but  other  evidence  must  prove  the  trade  and  that  forfeit- 
ure followed  or  would  have  followed.     TTiatT^san  v.  Miss.  Ins.  Co.,  2  L.  235. 

8.  The  only  definition  of  illicit  trade  is,  ^  trade  unlawful  by  the  laws  of  the  ooontry  to 
which  the  object  is  bound ; "  therefore,  where  by  the  laws  of  a  country  no  forfeiture  is  in- 
curred by  a  vessel  because  loaded  with  contraband  goods,  if  she  be  seized  by  a  military 
force  and  condemned,  the  insurers  will  be  liable.     lb. 

9.  The  meaning  of  the  wan*anty  against  illicit  trade  in  an  insurance  on  a  Tessel  is, 
that  her  owner  shall  do  no  act  to  expose  her  to  be  legally  condemned.    R. 

10.  Where  bullion  shipped,  not  in  violation  of  law  for  aught  that  appears,  from  a 
Mexican  port,  and  thrown  there  into  shallow  water  to  avoid  its  loss  in  the  wreck  of  the 
vessel,  there  is  no  breach  of  warranty  against  seizure  or  detention  for  illicit  trade.  Kohi 
V.  La.  Ins.  Co.,  12  L.  348. 

11.  It  is  not  enough  in  such  case  to  prove  a  general  law  prohibiting  the  exportation 
of  bullion  from  Mexico,  to  exonerate  the  underwriters  who  are  supposed  acquainted 
with  the  trade,  and  to  have  assumed  all  risks  except  that  of  actual  seizure  or  detentioo 
for  illicit  trade.    If  the  loss  do  not  happen  thereby,  they  are  liable.  lb. 

2)  Seawortkineu, 

1.  The  qaestion  of  seawortfainesa  ia  one  ci  fact  for  the  jury.  TriwMs  t.  JK  0.  hs> 
Co.,  3  M.  395. 

2.  Seaworthiness  is  an  implied  warranty  in  every  policy;  and  to  coostitate  it,  theres- 
sel  must  not  only  be  tight,  stanch,  and  strong,  but  be  provided  with  every  thing  aeceasaiy 
to  her  safe  navigation.  &o  the  want  of  a  competent  pilot,  when  one  oould  have  been 
procared,  is  a  breach  of  warranty.     Whitney  v.  Ocean  Ins.  Co.,  14  L.  485. 

3.  So  in  the  case  of  a  steamboat,  it  is  not  enough  to  show  that  the  captain  was  skilfol 
and  experienced,  and  that  it  is  not  usual  for  steamboats  between  New  Orleans  and  Mobile 
to  employ  pilots  at  the  mouth  of  the  Mississippi,  without  the  most  positive  f»oof  of  such 
competency  and  usage ;  and  the  usi^  should  have  been  aoquieaoed  in  by  those  to  be 
affected  by  it.    lb. 

4.  A  breach  of  the  warranty  releases  the  insurer  when  the  loss,  whether  its  immedi- 
ate consequence  or  not,  can  wkh  any  reasonable  probability«be  ascribed  to  it.  J&.  S^f^ 
l),No.5.  ,v 

5.  A  competent  crew  is  as  necessary  to  seaworthiness  as  a  competent  master  and  the 
necessary  tackle  and  apparel ;  and  the  want  of  such  a  crew  when  ithe  voyage  b^as  will 
avoid  the  policy ;  but  not  the  occasional  absence  of  some  of  the  crew  on  other  daties  dur- 
ing the  voyage.     Caldwell  v.  Western  Ins.  Co*,  19  L.  42. 

G.  Where  a  vessel  is  lost  by  some  of  the  perils  insured  against,  the  presumption  is  ifi 
tkvot  of  her  seaworthiness ;  and  the  insurers  must  show  a  nonhoompliance  with  the 
warranty.     But  where  the-  loss  cannot  be  aecribed  to  screes  of  weather  or  aoddenf,  the 
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presumption  is  tke  other  way  and  the  burden  of  proof  shifted.    Dupeyr€  v.  Wutem  Ins, 
C^^  2  R  457.    Infra,  (f ),  No.  84. 

7.  Thottgh,  generally,  the  warranty  refer  to  the  commencement  of  the  risk,  the  fact  of 
being  seaworthy  then  does  not  satisfy  it  The  vessel  mast  be  kept  or  made  seaworthy 
io  the  successive  stages  of  the  voyage,  so  far  as  depends  on  the  insured  or  his  agents.  lb, 

8.  Seaworthiness  is  implied  in  every  insurance.  It  is  a  condition  precedent,  without 
which  the  insurer's  liability  cannot  exist,  thou^  the  unseaworthiness  result  from  some 
defect  unknown  to  the  insured.     3. ;  McChrgo  v.  MerchanJt£  Ins.  Co.,  10  R.  834. 

9.  Where  a  steamer,  under  seizure  by  the  sheriff,  is  removed  to  the  river-bank  oppo- 
site New  Orleans,  the  insurance  under  a  policy  with  the  usual  dause  that  during  its  con- 
tioaanoe  the  boat  shall  be  completely  provided  with  a  master,  officers,  and  crew,  will 
not  be  forfeited,  though  she  have  not  a  captain  and  crew  on  board  when  so  laid  up. 
When  on  a  voyage,  or  receiving  or  discharging  cargo,  a  boat  should  be  properiy  manned 
and  officered ;  but  it  is  neither  usual  nor  necessary  when  laid  up.  BsUy.  Western  Ins,(Jo.^ 
5  R.  423 ;  Marigniy  v.  Hwns  Lis.  Co,,  18  A.  888.     Laws,  II.  (  j).  No.  2. 

10.  Where  insurance  is  effected  on  slaves  shipped  from  one  port  to  another,  the  insur« 
era  are  not  liable  if  the  usual  and  necessary  precautions  in  providing  irons,  and  in  main-> 
(aining  security,  or  in  the  relative  numbers  of  the  whites  and  slaves,  be  not  observed* 
The  recourse  is  against  the  owners  of  the  vessel.  Mc  Cargo  v.  Merchants^  Ins,  Co,j  10 
R.  334. 

11.  If  the  vessel  be  unseaworthy  at  the  time  of  sailing,  a  policy  on  her  cargo  will 
have  never  attached.     76. 

12.  Where  a  barge  is  sunk  while  in  tow  of  a  steamer  from  St  Louis  to  New  Orleans, 
and  it  is  clearly  established  that  she  was  young,  strong,  and  in  good  condition,  and  that 
she  may  have  been  sunk  by  some  unseen  and  undiscovered  peril  of  the  river,  it  would 
extend  the  doctrine  of  seaworthiness  too  far,  to  avoid  a  policy  because  the  cause  of 
accident  is  not  specifically  ascertained.     SnsUien  v.  Memphii  Ins,  Co.,  18  A.  474. 

13.  Seaworthiness  is  generally  presumed ;  but  where  a  vessel  springs  a  leak  sooki 
after  the  risk  commences  without  any  apparent  cause  from  perils  within  the  policy,  a 
presumption  arises  of  unseaworthiness,  .which,  however,  may  be  rebutted.  lb. ;  Rttgehf 
V.  Sun  ins,  Co.,  7  A.  279. 

14  In  such  case  the  assured  must  show,  that  she  was  seaworthy  at  her  departure  and 
has  been  disabled  by  subsequent  causes.     IcLl  A.  279. 

15.  There  is  no  precise  rule  as  to  the  testimony  to  be  adduced  in  such  case  to  over- 
throw the  law's  reasonable  presumption.  But  where  the  ship's  protest  shows  that  on  the 
second  day  out  in  the  gulf,  without  having  encountered  any  stress  of  weather,  she  sud- 
denly sprung  a  leak,  and  an  inspector,  on  examining  the  protest,  is  of  the  opinion  that  she 
was  unseaworthy,  the  simple  testimony  of  the  master  that  she  was  seaworthy  at  her  de- 
parture will  not  rebut  the  presumption.     3, 

16.  In  entering  a  foreign  port  where  pilots  are  usually  employed,  die  master  must  ap* 
proach  the  pflot-ground  with  caution  and  use  reasonable  diligence  to  obtain  one.  If  he 
enter  witiiout  a  pilot  under  circamstanoes  not  justifying  the  omission,  and  the  vessel 
be  wrecked,  her  insurers  are  not  liable  for  the  consequent  loss.  McDowell  v.  Generei 
Jns,  Co.,  7  A.  684.  ^ 

17.  The  liability  of  underwriters,  in  case  of  the  omission  to  take  a  pilot,  is  the 
same  whether  insurance  be  on  the  ship,  or  goods  laden  on  board  by  third  persona. 
Jb. 

18.  The  employment  of  a  pilot  is  a  question  of  seaworthiness.  But  that  warranty  is 
equally  implied,  whatever  the  subject  of  insurance,  and  applies  both  to  insurances  by  the 
owner  of  goods  and  of  the  ship.     lb. ;  Lapene  v.  Sun  Ins.  Co,,  8  A.  1. 

19.  Under  the  English  doctrine  the  warranty  relates  only  to  the  commencement  of 
the  voyage,  but  under  the  American  doctrine  extends  to  its  successive  stages,  with  the 
quaUfication  that  a  subsequent  breach  does  not  destroy  a  prior  claim,  and,  when  the  ship 
sailed  seaworthy,  must  be  distinctly  proved  to  have  been  the  cause  of  loss  and  caused 
itself  by  the  fault  of  the  assured  or  his  agents.    lb, 

20.  Pbbston,  J.,  dissenting.  Shippers  of  cargo  forfeit  insurance  by  their  own  n^- 
lect  and  not  the  master's.  They  warrant  only  his  general  professional  character  and  the 
seaworthiness  of  the  vessel  when  she  sails.    lb, 

21.  The  rule  avoiding  a  policy'  for  failing  to  take  a  pilot  must  be  subject  to  a  distino- 
tion  in  favor  oi  the  insured  on  cargo,  or  it  will  be  mo:»t  unreasonable.  Seaworthiness 
and  the  neglect  to  employ  a  pilot  are  distinct  things,  the  latter  being  like  the  neglect  to 
set  the  proper  sails,  steer  the  right  course,  etc. ;  and  their  confused  classification  updar 
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the  same  head  has,  with  the  difference  between  particular  cases,  probably  caused  the  dis- 
crepancy between  the  English  and  American  courts.  But  in  both,  for  all  loe^ed  of  which 
an  enumerated  risk  is  the  proximate  cause  though  remotely  caused  by  the  master's  neg- 
lect, the  rule  causa  proximo,  nan  remota,  speetatur,  invariably  governs.     lb.  el  Id. 

22.  The  distinction  in  cases  of  barratry,  varying  the  insurer's  liability  as  the  insured  is 
or  is  not  owner  of  the  vessel,  points  to  a  similar  distinction  in  the  loss  of  the  vessel  and 
cargo  by  the  master's  neglect.  In  this  case  his  barratry  is  insured  against.  Express  in- 
demnity against  his  criminal  acts  surely  implies  intended  indemnity  against  those  0/  bis 
negligence.    lb.  et  IbL 

23.  Unseaworthiness  when  the  voyage  begins  or  afterwards,  if  cured  before  loss,  does 
not  bar  a  recovery.     LaipvM  v.  Sum  ha.  Co.^  8  A  1. 

24.  So,  where  a  schooner  sails  seaworthy  on  a  voyage  from  New  Orleans  to  Brazos, 
and  on  her  passage  down  Lake  Pontchartrain  and  through  the  Rigolets  the  master  kavea 
her,  but  afterwai^  joins  her  before  she  is  lost,  the  policy  is  not  avoided.     lb. 

25.  A  party  insuring  a  floating-dock  warrants  that  it  is  seaworthy  and  adequate  to  the 
work  for  which  it  is  designed,  fitted  with  efficient  machinery,  and  well  protected  against 
accidents  from  the  ordinary  effects  of  the  element  in  which  it  is  used.  When  a  loas 
arises  from  inherent  defects,  e.  g.  .weakness  or  rottenness  of  the  timbers  and  woiks,  in- 
sufficiency of  the  machinery,  or  defective  construction  of  the  valves,  etc,  the  insurer  is 
not  liable.     Marcy  v.  Sun  Ins.  Ob.,  1 1  A.  748. 

26.  And  where  the  dock  sinks  without  any  known  or  apparent  cause  satisfaclorilj 
shown,  it  must  be  presumed  to  have  been  unseaworthy ;  though  this  may  be  rebutted  bj 
positive  proof  of  the  contrary.     lb. 

27.  The  mere  fact  that  a  schooner  on  a  voyage  from  New  Orleans  to  California  be- 
came leaky  at  the  Gape  de  Verde  Islands,  and  was  obliged  to  be  caulked  there,  and  after- 
wards to  put  into  Valparaiso  and  be  recoppered,  wiU  not  rebut  the  presumption  of 
seaworthiness  at  the  commencement  of  the  voyage.  Kathman  v.  General  Ins.  (h.,  12 
A.  do. 

(e)  HepresentaHan. 

1.  The  omission  to  state,  that  there  are  no  pilots  in  a  particular  port,  does  not  affect 
the  policy ;  it  is  a  matter  both  parties  may  be  fairly  presumed  to  know.  Nelson  v.  Xo. 
Ins.  Co.,  5  N.  S.  290. 

2.  The  omission  to  state,  that  the  vessel  is  under  charter-party,  does  not  vitiate  the 
policy.     Hodgson  v.  Miss.  Ins,  Co.,  2  L.  341. 

8.  What  is  to  be  communicated  as  material,  is  a  question  of  fact  to  be  determined  bj 
all  the  circumstances.     lb.     Supra,  I.  (d).  No.  7. 

4.  An  error  in  stating  tluit  a  vessel  started  from  Belfast  to  New  Orleans  at  such  a 
period  as  to  make  her  seventy-two  days,  when  in  fact  she  was  ninety  days,  out,  is  soch  a 
misrepresentation,  whether  through  error  or  intention,  as  avoids  the  policy.  OtmU  t. 
Miu.  Ins.  Co.,d  L.  169. 

5.  Where  a  party  insuring  a  flat-boat  believes  her  out  of  time,  and,  though  entertain- 
ing doubts,  has  reasonable  ground  to  believe  her  wrecked,  a  concealment  of  these  fitcts 
vitiates  his  policy.     Graham  v.  General  Ins.  Co.,  6  A.  442. 

6.  Where  a  policy  indorsed  *^  cargo,"  and  securing  ^  lawful  goods  and  merchandise,'' 
makes  no  exception  as  to  gunpowder,  an  article  notoriously  suitable  to  the  market  to 
which  the  cargo  is  destined,  the  fact  that  such  article  forms  part  of  the  cargo  will  not 
unduly  enhance  the  risk  or  vitiate  the  policy.     Lapene  v.  Sun  Ins.  Co.,  8  A.  1. 

(f )    Usual  Perils  within  the  Policy. 

1.  The  mere  fact,  that  the  owner  of  the  vessel  is  on  board  when  the  captain  and  crew 
run  away  with  her,  cannot  be  considered  an  assent  on  liis  part  so  as  to  change  die 
barratrous  nature  of  the  act.    MUlaudon  v.  N.  0.  Lu.  Co.,  11  M.  602. 

2.  If  an  act  of  barratry  be  once  proved,  the  onus  of  establishing  any  fact  that  goes  to 
excuse  it,  lies  on  the  insurer.    lb.    Eyidencb,  VIII.  No.  5. 

8.  Underwriters  are  not  obliged  to  make  good  the  decayed  parts  of  a  vessel,  unlesd 
the  accident  within  the  peril  insured  against  will  not  admit  of  repairs,  so  that  the  de- 
cayed parts  may  be  used  as  formerly.    Hyde  v.  La.  Ins.  Co.,  2  N.  S.  410. 

4.  Where  part  of  the  premium  was  to  be  returned  if  no  act  of  war  took  place  during 
the  voyage  between  France  and  Spain,  the  march  of  the  Freneh  troops  into  Spain,  in 
182S,  was  considered  such  sm  act    Pouix  v.  La.  Ins.  Co.,  4  N.  S.  80. 
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5.  The  qnedtion,  whether  a  place  where  a  vessel  was  moored  were  one  of  good  safetj, 
is  a  qaestioa  of  fact  for  the  jary.     Zacharie  v.  Orleans  Ins.  Co.y  5  N.  S.  638. 

6.  Where  harratry,  though  insured  against  and  resulting  in  the  TesseFs  condemnation, 
is  committed  by  smuggling  prohibited  goods  seized  on  her  arrival  but  not  until  more  than 
twenty-four  hours  after  mooring,  the  insurers  are  not  liable,  the  loss  being  neither  in- 
choate nor  final  by  any  proceeding  touching  the  vessel  prior  to  her  being  moored 
twenty-four  hours.    Mariatigui  v.  La.  Jhs.  Co.,  8  L.  68. 

7.  Though  a  forfeiture  attach  the  moment  the  offence  is  committed,  yet,  in  a  contract 
of  insurance,  the  actual  property  is  not  altered  until  after  seizure,     lb, 

8.  A  vis  memory  which  applies  so  directly  and  e£fectually  as  to  break  up  the  voyage,  is 
a  restraint  within  the  policy,  though  without  an  actual  seizure.  Vigers  v.  Ocean  Ins. 
Co^  12  L.  367. 

9.  So  where,  on  the  ship's  arrivi^  ^^  ^^^  P^^  ^^  destination,  she  is  ordered  away  by  a 
blockading  force  and  compelled  to  return,  the  insured  on  merchandise  "against  re- 
straints," etc.,  ^  of  whatever  nation,"  etc.,  may  abandon  and  recover  for  a  totsJ  loss.  lb. 

10.  Proof  by  the  officers  of  steamboats,  that  it  is  usual  for  them  to  take  vessels 'in  tow 
op  and  down  the  river,  cannot  affect  the  insurers,  when  there  is  no  evidence  as  to  the 
usage  of  insurance  in  such  cases,  or  whether  such  privilege  be  stipulated  in  the  policies. 
Bermann  v.  Western  Ins.  Co.j  13  L.  523. 

11.  Where  a  steamboat  is  lost  in  attempting  to  proceed  with  a  brig  in  tow,  and  it  does 
not  appear  that  the  policy  allowed  such  privilege,  or  that  the  insurers  acquiesced  in 
the  usage,  they  are  not  liable.     lb. 

12.  The  master  is,  for  the  purposes  of  navigation,  the  owners'  agent;  and  they,  and 
not  the  insurers,  unless  assuming  to  answer  for  him,  must  bear  any  loss  caused  by  his 
neglect.     lb. ;  Dupeyre  v.  WeUern  Lis.  Co.j  2  B.  457.     Suproj  I.  (e),  No.  3. 

13.  Insurers  are  bound  for  repairs  of  a  vessel  rendered  necessary  by  a  peril  insured 
against,  if  she  were  seaworthy,  though  old,  at  the  time  of  insurance ;  a  deduction  being 
made  of  one-third  new  for  old.     Fisk  v.  Com.  Ins.  Co.,  18  L.  77. 

14.  Insurers  are  liable  for  damage  to  zinc  corroded  by  salt  water  from  leakage  during 
the  voyage.     Cogswell  v.  Ocean  Ins.  Co.,  18  L.  84. 

15.  A  policy  protects  against  extraordinary  accidents  and  perils;  but  not  natural 
decay  and  ordinary  wear  and  tear.     Dupeyre  v.  Western  Ins.  Co.,  2  B.  457. 

16.  Where  a  policy  on  freight  provides  that  the  assured  shall  not  abandon  for  a  blockade, 
but  have  liberty  to  proceed  to  another  j)ort  and  there  end  the  voyage,  or  wait  a  reasonable 
time  for  the  blockade  to  be  raised ;  and  on  arriving  at  the  port  blockaded,  the  owners 
break  ap  the  voyage  and  give  up  the  cargo  to  the  shippers,  from  an  apprehension  of 
injury  by  weather,  without  insisting  on  payment  of  freight,  the  insurance  cannot  be  re- 
covered.    Marks  v.  lau  Ins.  Co.,  3  B.  454. 

17.  All  risks  may  be  insured  against  except  those  forbidden  by  public  policy  or  posi- 
tive prohibition,  or  occasioned  by  the  misconduct  or  fraud  of  the  insured.  Bell  v. 
WetUm  Lu.  Co.,  5  B.  423. 

18.  Where  a  policy  recites  that  the  ^  insurers  shall  not  be  liable  for  mtUing,*'  the 
mutiny  is  but  an  excepted  risk.  So  where  the  language  is  ^  toarrcmted  free  from  insur^ 
recUonj"  it  does  not  create  a  technical  warranty,  but  only  exempts  from  liability  for 
losses  from  an  insurrection  or  mutiny.  In  common  parlance,  there  is  little  or  no  differ- 
ence between  mutiny  and  insurrection ;  and  the  word  warranted  is  often  used  where  there 
is  no  warranty  in  fact     Mc  Cargo  v.  N.  0.  Lis.  Co.,  10  B.  202. 

19.  The  last  cause  of  a  loss  is  not  necessarily  the  proximate  cause.     lb. 

20.  All  the  consequences  naturally  flowing  from  a  peril  insured  against,  or  incident 
thereto,  are  properly  attributable  to  the  peril  itself,     lb. 

21.  Where  insurers  of  a  cargo  of  slaves  are  exempted  from  insurrection,  and  the 
slav^  take  possession  of  the  vessel  by  force,  turn  her  from  her  course,  and  enter  a  for- 
eign port  where  they  escape,  the  insurrection  breaking  up  the  voyage,  the  insurers  will 
not  be  liable,    ii. 

22.  In  principle  there  is  no  difference  between  a  successful  insurrection  of  slaves,  the 
subject  of  insurance,  and  a  capture  which  primA  facie  amounts  to  a  total  loss.     lb. 

23.  An  insurance  of  slaves  covers  any  loss  from  their  mutiny  and  insurrection,  unless 
expressly  excepted  or  warranted  against.  The  articles  of  the  civil  code  rendering 
owners  of  slaves  liable  for  their  offences,  jC.  C.  2300,  etc,  do  not  apply  to  such  a  case, 
which  is  governed  wholly  by  the  commercial  law.    lb.     Supra,  (b),  No.  2. 

24.  Where  a  policy  on  a  steamer  employed  in  inland  navigation  covers,  beside  the 
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enumerated  risks,  ^all  other  perils,  ete.^  aooording  to  the  general  laws  of  insnranoe,"  a 
loss  from  collision  bj  the  ikalt  of  another  steamer,  thoagh  not  an  enumerated  risk,  wiii 
be  covered  as  one- of  the  perils  of  the  river.     OaldweU  v.  St.  LouU  Lu,  Go^  1  A.  85. 

25.  The  impossibility  in  stat.  6  March,  1834,  §  5,  No.  45,  forfeiting  a  steamer's  vm> 
ance  for  any  accident  except  such  as  are  impassibU  to  be  foreseen  and  avoid/td^  ele^  is 
an  impossilulity  by  reasonable  intendmenty  aooording  to  the  circumstances  of  each  case. 
lb. 

26«  Where  the  evidence  shows  that  tobacco,  though  some  of  the  packages  have  come 
in  actual  contact  with  sea-water,  a  peril  insured  against,  has  been  more  injured  by  age 
and  frequent  transportation,  the  court,  being  unable  with  reasonable  certain^  to  deter- 
mine the  proportion  of  injury  attributable  to  the  peril,  will  nonsuit  plaintiff,  ieftwitd  v. 
St.  Louis  Ins,  Co.,  5  A.  706. 

27.  The  loss  of  passage-money  by  an  unjust  claim  prosecuted  by  the  passengers  al  a 
port  into  which  the  ship  is  forced  to  repair,  and  followed  by  a  decree,  thoagfa  justified 
by  the  evidence  before  the  court  pronouncing  it,  yet,  inconsistent  with  the  true  rights 
of  the  parties  there  litigant,  is  not  covered  by  a  poli<^  for  the  passage-money,  the 
underwriters  not  having  taken  the  risk  of  such  a  daim  or  decree.  Marks  v.  Natkmik 
Co.,  6  A.  127. 

28.  When  a  ship,  after  leaving  New  Orleans,  takes  ground  in  attempting  to  cross  a  bar 
at  the  mouth  of  the  Mississippi  where  at  the  time  there  is  a  short,  chopping  sea,  and 
from  the  thumping  of  the  steam-tug  against  her,  the  strains  in  twisting  her  off  the  bar, 
and  the  severe  gales  immediately  afterwards,  she  begins  to  leak  and,  obliged  to  put  into 
a  port  of  distress,  is  there  found  so  badly  damaged  that  she  is  abandoned,  this  combina- 
tion of  causes  will  constitute  ^*  perils  of  the  sea,"  by  which  the  voyage  is  broken  up  and 
the  ship  lost    PhiUips  v.  St.  Louts  Ins.  Go.,  11  A.  459. 

29.  In  an  action  for  the  loss  of  a  floating-dock  covered  in  New  Orleans  bj  a  marine 
policy,  whose  written  clause  recites  that  the  insurance  is  ^  against  all  ri^**  the  jary 
should  be  instructed  that  it  covers  river  and  harbor  risks  so  ^  as  applicable ;  that  the 
dock  is  not  to  run  from  one  point  on  the  river  to  another,  but  to  be  moored  at  the  wharf; 
that  its  use  requires  its  partial  mersion  and,  as  the  sinking  and  rising  occasion  its  greatest 
risk,  the  policy  covers  all  risks  from  external  injuries  while  in  action  or  use,  as  well  as 
when  entirely  afloat    Marcyv.  Sun  Ins.  Oo.^  11  A.  748. 

30.  Where  in  auch  case  the  dock,  though  seaworthy  and  not  used  beyond  its  capacity, 
is  lost  by  the  eztraordinaiy  effect  of  the  driA*wood  forced  by  the  current  into  the  Tal?e% 
the  action  of  which,  though  properiy  made  smd  secured,  is  thereby  impeded  or  by  any 
unusual  action  of  the  winds,  waves,  or  currents  of  the  river,  the  insuied  may  reooTer, 
but  not  otherwise.    lb. 

31.  A  dock,  covered  by  such  a  policy,  was  sunk  in  the  river  to  take  in  a  ship  for  re* 
pairs.  Efforts  to  raise  the  dock  in  the  usual  nuxie  proving  unavaiiing,  the  ship  was 
withdrawn,  and  the  former  from  some  unknown  cause  sank  and  became  a  total  loss. 
It  was  shown  that  the  dock  was  seaworthy ;  that  its  capacity  had  not  been  exceeded  by 
the  weight  of  the  vessel ;  that  it  was  furnished  with  sinking  and  discharging  valves;  and 
that  if  one  of  the  valves  which,  when  the  dock  is  to  be  raised,  are  clos^i,  had  remained 
open,  it  could  not  have  been  relieved  by  all  its  pumps.  It  further  appeared,  that  some- 
times fragments  of  drifl-wood,  caught  by  the  eddies  of  the  Mississippi  and  driven  by  its 
shifting  currents  into  the  valves,  choked  them  so  that  they  could  not  be  dosed.  Aid; 
a  possible  cause  of  loss  is  shown ;  the  insured  has  proved  all  he  is  bound  to ;  and  so  moat 
recover.     Marey  v.  Sun.  Ins.  Co.^  14  A.  264. 

32.  Nor  can  the  insurer,  in  such  case,  ui^ge  that  the  obstruction  of  the  valves  was  bnt 
an  ordinary  risk,  not  covered  by  a  policy  against  extraordinary  perils  only.  The  eo- 
trance  of  drifl-wood  may  be  an  ordinary  peril ;  but  its  entrance  in  such  a  quantity  and 
a  msmner  as  to  choke  the  valves  and  sink  the  dock  is  an  extraordinary  peril ;  otherwise 
docks,  if  subject  to  such  an  e  very-day  risk,  would  be  of  liule  value.  As  well  might  it  be 
said,  that  it  is  an  ordinary  peril  for  a  steamer  to  be  sunk  by  striking  a  snag.    lb. 

33.  The  insurer's  liability,  except  so  &r  as  limited  by  the  policy,  must  be  determined 
by  the  nature  of  the  property,  the  risks  it  incurs,  and  the  natural  accidents  to  which  it  is 
exposed.     lb. 

34.  Under  a  policy  against  perils  all  of  which  csmnot  be  seen  or  known,  the  insored 
must  bear  a  loss,  the  cause  of  which  though  unknown,  it  may  be  presumed,  resulted 
from  unseaworthiness.  But  if  this  presumption  be  rebutted  and  there  be  no  proof  of 
fraud,  plaintiff  need  show,  not  the  actual,  but  only  a  possible,  cause  of  loss.  lb.  Sspra, 
(d),2),  Nos.  6, 12. 
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(g)  Buki  JSxduddd  by  the  Usual  MermMrandumm 

1.  The  danse,  ''free  from  average  unless  general,"  etc.,  means  that  the  assurers  shall 
not  be  liable  except  for  a  total  loss.     4  N.  S.  640 ;  5  N.  S.  580 ;  2  L.  433. 

2.  So,  where  insurance  is  effected  on  a  cargo  of  mules  as  memorandum  articles,  there 
can  be  no  recovery  without  a  physical  total  loss  of  the  whole  number.  Brooke  v.  La, 
Ins.  Co,,  4  N.  S.  640 ;  5  N.  S.  530.  [7%«  reverse  wets  held  in  the  first  opinion  rendered 
in  Ms  easey  4  N.  S.  640 ;  hU  on  a  rehearingy  5  N.  S.  530,  that  opinion  was  overruled 
and  the  doctrine  in  the  text  established,^ 

3.  Where  a  memorandum,  after  enumerating  many  articles  free  from  average,  likewise 
excludes  all  perishable  in  their  own  nature,  the  insurers  may,  without  pleading  it,  show 
that  an  article  not  enumerated  is  perishable  in  its  own  nature ;  and  on  such  proof  they 
will  be  free  from  particular  average.    Nelson  v.  La*  Ins.  Co,^  5  N.  S.  289. 

4.  To  memorandum  articles  a  constructive  total  loss  does  not  apply ;  nothing  but  an 
entire  physical,  or  perhaps  a  total  loss  as  to  value,  renders  the  insurer  liable.    /A. 

5.  If  a  memorandum  article,  partially  lost  or  very  much  damaged,  be  sold  at  an  inter- 
mediate port,  the  insurers  are  not  liable ;  a  partial  cannot  thus  be  turned  into  a  total  loss. 
Jransamendi  v.  La.  Ins.  Co^  2  L.  433. 

6.  Nor  does  it  matter  that  the  ship  is  a  general  ship.    lb. 

7.  There  is  no  constructive  total  loss  of  memorandum  articles.  Though  so* damaged 
as  to  be  worthless,  yet  if  they  remain  in  specie  and  can  be  properly  designated  by  the 
same  name,  the  insurers  are  not  liable*     Skinner  v.  Western  Ins,  Co.,  19  L.  273. 

8.  So  where  a  flat-boat  of  pork  in  balk  and  other  provisions,  on  her  voyage  from 
Yicksburg  to  New  Orleans,  is  destroyed  by  fire,  except  the  bottom  which  arrives  with 
a  remnant  of  the  cargo  much  damaged,  if  the  pork  can  be  easily  recognized  as  such,  the 
insurers  are  not  liable.    Jb, 

9.  Where  by  the  policy  the  vessel  is  warranted  free  from  average,  unless  general, 
under  fifteen  per  cent,  the  limitation  forms  part  of  the  contract,  and  the  insurers  are  not 
liable  unless  the  loss  exceed  that  amount.    Hiley  v.  Ocean  Ins.  Co.,  11  B.  255. 

(h)  When  the  Policy  Attaches  and  Terminates. 

1.  When  in  the  course  of  trade  it  is  necessary  that  the  cargo  be  laden  on  launches, 
at  some  distance  from  the  port,  in  order  to  transfer  it  to  its  destination,  the  goods  are  at 
the  risk  of  the  insurers  till  landed.     Osacar  v.  Xo.  Ins.  Oo.,  5  N.  S.  387. 

2.  Where  a  vessel  sails  chartered  to  take  her  cargo  at  an  intermediate  port,  but  before 
her  arrival  there  is  lost,  the  insurers  on  freight  are  liable.  Hodgson  v.  Miss*  Ins.  Co., 
2  L.  341. 

3.  If  a  vessel  be  insured  to  trade  between  New  Orleans  and  any  port  in  the  West 
Indies,  United  States,  or  Gulf  of  Mexico,  New  Orleans  is  one  of  the  termini,  and  the 
▼essel  is  not  protected  on  a  voyage  between  the  West  Indies  and  Savannah.  lAppineotL 
V.  La.  Ins.  Co.,  2  L.  400. 

4.  To  ship  goods  at  a  place,  means  to  put  them  on  board  at  that  place ;  but  to  ship 
goods  from  a  place  does  not  necessarily  imply  that  they  should  be  laden  there.  The 
word  ship  may  signify,  either  putting  on  board,  or  carrying  merchandise  between  two 
termini.     Sorbe  v.  Msrehant^  ins.  Co.j  6  L.  191. 

5.  In  a  policy  on  merchandise  from  a  place,  to  be  shipped  within  a  specified  period^ 
the  material  circumstance  is  the  time  of  sailing ;  and  this  may  take  place  so  as  to  bind 
the  insurer  at  any  time  within  the  specified  period.    lb* 

6.  Where  a  steamer,  for  damage  to  which  in  a  distant  port  the  insurer  is  liable  under 
a  first  policy,  is  insured  by  a  second  against  all  risks  on  condition  that  she  be  repairedi 
and,  during  the  time  for  which  the  premium  is  taken  but  before  the  repairs  are  com- 
pleted, she  is  lost  by  a  storm,  the  insurer  is  liable.  The  obligation  to  repair  is  not  a 
condition  precedent  suspending  the  risk,  but  simply  forbidding  navigation  of  the  steamer 
until  the  xxHiditiop  be  acoomplwhed.    Ifyde  v.  Miss*  Ins.  Co.,  10  L.  545. 

7.  A  poljcy  on  cargo  from  one  port  to  another  will  cover  it  when  laded,  though  not 
at  the  port  named,  yet  another  sanctioned  by  the  usage  of  the  tradel  Mc  Cargo  v.  Mer^ 
ehanU*  Ins.  Co.,  10  E.  334.    Laws,  II.  ( j).  No.  2. 

8.  Where  a  vessel  insured  *^  from  A  to  B,  thence  to  C  and  back  to  A,"  is  lost  while 
in  B,  the  loss  is  covered.  The  insurance  is  the  same  as  if  it  had  been  ''  from  A  to  C, 
with  liberty  to  stop  at  the  intermediate  port  of  B."  Bradley  v.  JVas/iviUe  Ins.  Co,,  8  A. 
708. 
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9.  The  words  "  thence  "  and  **Jram^  when  applied  to  intennediate  ports,  have  not  the 
same  exclusive  sense  as  when  used  with  regard  to  the  commencement  of  a  vojage ;  thej 
are  merelj  descriptive  of  the  course  of  the  voyage.     Ih. 

10.  Under  policies  ^from "  a  port,  instead  oi  **at  and  from^  the  risk  attaches  onlj 
from  the  time  of  sailing ;  but  though  ^  a<  **  be  used  to  include  insurance  in  port  at  the 
commencement  of  the  voyage,  it  is  not  usual  to  insert  it  as  to  intermediate  ports,  to  cover 
the  risk  while  there,     lb. 

(i)  Deviation. 

1.  A  forced  change  of  the  voyage,  in  consequence  of  damages  sustained  by  bad  weather, 
is  not  a  deviation.     Akin  v.  Miu.  Ins.  Co.,  4  N.  S.  661. 

2.  Deviation  is  justified  by  necessity,  to  be  judged  by  the  circumstances  existing  at  the 
time,  not  by  the  event.     Byrne  v.  La.  Ins.  Co.,  7  N.  S.  126. 

8.  It  is  no  deviation  for  a  vessel  insured  from  New  Orleans  to  Vera  Cruz,  on  her  waj 
through  Lake  Borgne,  to  touch  at  the  Bay  of  St  Louis,  to  procure  a  pilot  to  oondact  her 
through  Pass  Christian.     Pouverin  v.  La.  Ins.  Co.,  4  R.  234. 

4.  The  removal  of  a  steamer  seized  by  a  court  in  New  Orleans  to  the  opposite  side 
of  the  river,  where  she  is  kept  for  aught  that  appears  without  increase  of  risk,  is  no 
deviation^    Bill  v.  Western  Ins.  Co.,  5  R.  423. 

5.  A  deviation  is  the  increase  or  variation  of  the  risk  without  necessity,  or  reasonable 
cause.     lb. 

6.  Where  a  vessel  with  cargo  insured  stops,  in  descending  a  river,  at  different  pkces 
to  take  in  further  cargo  or  passengers,  such  stoppages,  if  customary  in  the  trade  and  of 
no  unusual  length,  are  not  a  deviation.  Lockett  v.  Jferchants*  Ins.  Co.j  10  B.  339. 
Laws,  XL  ( j),  No.  2. 

7.  Where,  from  the  loss  of  water  from  a  cask  by  the  negligence  of  one  of  the  seamen, 
a  deviation  to  obtain  water  becomes  necessary,  it  not  being  proved  that  the  ne^ect  oc- 
curred during  the  master^s  temporary  absence,  such  deviation  will  not  avoid  the  policj. 
Lapene  v.  Sun  Ins.  Co.,  8  A.  1. 

8.  One,  who  insures  against  barratry  of  the  master,  cannot  set  up  a  barratrous  deten- 
tion as  a  deviation.    Katlunan  v.  General  Ins.  Co.y  12  A.  35. 

(j)  Abandanmenl. 

1.  The  general  rule  is,  that  the  insured  may  abandon  in  all  cases  where  the  object  is 
damaged  to  half  its  value.     2  N.  8.  410 ;  4  N.  S.  640 ;  11  R.  255 ;  11  A.  459. 

2.  If,  from  damage  by  bad  weather,  the  vessel  be  obliged  to  give  up  her  intended 
voyage  and  proceed  to  another  port,  the  insured  on  cargo  may  abandon  as  for  a  total 
loss.     Akin  v.  Mies.  Ins.  Co.,  4  N.  S.  661. 

3.  A  valid  abandonment  reverts  to  the  loss,  from  which  time  the  insurer,  who  has  paid 
or  is  liable  to  pay  it,  is  without  a  formal  acceptance  vested,  ipso  facto,  with  title  to  the 
property.  Melhn  v.  Bucks,  5  N.  S.  374 ;  Olamageran  v.  Banks,  6  N.  S.  553 ;  Hooper 
V.  Whitney,  19  L.  267. 

4.  The  insured  cannot  at  the  same  time  sua  the  insurers  for  refusing  an  aband<Ament, 
and  the  vessel  for  not  delivering  the  cargo.     Ih. ' 

5.  As  a  general  principle,  in  cases  of  abandonment,  the  owners  and  their  agents  beoome 
the  insurer's  negotiorum  gestores  for  the  latter's  interests.    lb. 

6.  But  not  where  the  conduct  of  such  quasi  agents  does  not  tend  to  benefit  the  insnr- 
ers ;  particularly  if  all  parties  reside  in  the  same  city.    lb. 

7.  Notice  of  abandonment  must  in  all  cases  be  made  within-  reasonable  time.  MeBon 
V.  La.  Ins.  Co.,  5  N.  S.  564. 

8.  Whether  the  abandonment  were  made  in  reasonable  time,  is  a  question  of  &ct  for 
the  jury.     lb. 

9.  A  demand  of  payment  for  a  total  loss  amounts  to  an  abandonment.     6  N.  S.  422. 

10.  The  agent  who  efiected  insurance  is  authorized  to  abandon  and  adjust  the  loss ; 
particularly  if  he  hold  the  policy.     lb. 

11.  If  the  vessel  be  in  danger,  the  difficulty  of  recovering  her  great,  and  the  prospect 
of  success  feeble,  the  insured  may  abandon.     Thompson  v.  Miss.  Ins.  Co.,  2  L.  239. 

12.  If  the  vessel  being  seized,  and  the  captain  thrown  into  prison,  he  apply  as  soon  as 
liberated  for  her  release  and  be  threatened  with  death  if  he  persist,  he  is  justifiable  in 
making  no  further  efforts.    lb. 
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13.  After  abandonment,  the  assured  becomes  the  insurers'  agent  and  cannot  without 
their  consent  purchase  the  property ;  if  he  do,  the  abandonment  is  revoked  and  the  total 
changed  into  a  partial  loss.  Nor  can  a  local  usage  sanction  such  purchase  against  the 
well  settled  principles  of  insurance.  RoherUan  v.  Western  Ins,  Co,^  19  L.  227.  Laws, 
11.  (j),  No.  1.    Mandate,  V.  (e). 

14.  The  abandonment  subrogates  the  insurer  to  the  assured's  rights,  even  his  spes 
r$cuperandi.    Hooper  v.  Whitneyy  19  L.  267. 

15.  Where,  on  the  wreck  of  the  vessel,  the  master  in  good  faith  and  as  agent  of  all 
concerned  sells  her  at  public  auction,  the  owners,  having  made  an  abandonment  and  re- 
ceived part  of  the  loss,  are  divested  of  title  and  cannot  sue  the  purchaser  for  the  vesseL 
Ih. 

16.  The  right  to  abandon  is  to  be  tested  bj  the  facts  at  the  time  of  abandonment.  If 
at  the  time  the  thing  be  taken  out  of  the  assured*s  control  bj  some  peril  not  covered,  he 
cannot  abandon.    Marks  v.  NashviUe  Co,y  6  A.  1 27. 

17.  So,  where  a  ship,  forced  to  enter  a  port  to  repair  sea-damage,  is  unjustly  libelled 
by  the  passengers  and  sold  for  a  return  of  the  passage-money  on  the  ground  of  unsea- 
worthiness at  the  commencement  of  the  voyage,  the  insured  cannot  abandon  and  recover 
for  a  total  loss,  though  they  may  for  the  loss  occasioned  by  the  perils  oF  the  sea.     lb, 

18.  The  mere  fact  of  a  sale  by  the  master  does  not  justify  an  abandonment;  the  ship 
most  be  reduced  to  such  a  state  as  to  justify  the  sale.    Peck  v.  NashviUe  Co^  6  A.  147. 

19.  The  cost  of  repairs  at  the  place  of  disaster,  though  estimated  at  more  than  half 
the  ship's  value,  will  not  control,  when,  being  within  a  few  days'  sail  of  her  home-port, 
she  may  with  partial  repair  safely  proceed  to  such  port  and  be  repaired  for  less  than 
fifty  per  cent.    Ih, 

20.  Where  the  master  sells  the  car^o  illegally,  the  abandonment  for  a  total  loss  con- 
fers no  rights ;  but  the  insured  may  still  claim  for  a  partial  loss.  Mugely  v.  Sun  Ins.  Oo.^ 
7  A.  279. 

21.  Where  a  voyage  is  broken  up,  and  there  is  a  loss  of  more  than  half  on  the  freight 
which  is  insured,  the  insured  may  abandon  for  a  constructive  total  loss ;  and  this  right  is 
not  impaired  by  the  safe  arrival  of  *the  merchandise  on  another  vessel,  on  which  it  has 
been  reshipped,  at  the  port  of  destination.     Rogers  v.  NashviUe  Ins.  (7o.,  9  A.  537. 

22.  A  steamer  on  a  trip  to  New  Orleans  from  St.  Louis,  about  one  hundred  and  twenty 
miles  below  the  latter,  was  so  seriously  injured  by  a  snag  that  she  could  not  proceed  with- 
out the  risk  of  sinking.  A  large  part  of  the  cargo  was  perishable ;  there  was  no  ware- 
house near,  nor  means  of  protecting  the  merchandise  from  weather  or  depredation ;  St. 
Louis  was  the  nearest  port  at  which  the  repairs  could  have  been  made,  and  they  required 
a  month's  time.  The  master,  abandoning  the  voyage  and  forwarding  the  cargo  by  another 
boat,  claimed  on  a  policy  for  freight  the  loss  incurred.  Held;  he  is  entitled  to  recover. 
Roe  V.  Orescent  Ins.  Cb.,  11  A.  408. 

23.  In  steamboat  navigation  on  our  rivers  where  the  trip,  as  from  St  Louis  to  New 
Orleans,  is  made  in  seven  days  or  less,  the  owner  of  a  boat  would  not  be  justified,  even 
where  there  are  warehouses,  in  detaining  a  cargo  a  month  or  six  weeks  to  make  the 
necessary  repairs  and  continue  the  voyage.    Ih, 

24.  A  valid  abandonment  passes  the  property  to  the  underwriters,  whose  agent  the 
captain  then  becomes ;  and  his  sale  of  the  property,  however  reprehensible,  is  for  their 
account  and  cannot  relieve  them  from  liability  to  the  assured.  PhiUips  v.  St,  Louis  Ins* 
Co^  11  A.  459. 

25.  In  estimating  repairs  to  ascertain  whether  they  will  exceed  half  the  ship's  value, 
the  deduction  of  one-third  new  for  old  is  not  to  be  made.  That  rule  applies  to  partial 
or  average  losses,  and  is  extended  to  a  technical  total  loss  only  by  local  usage  in  a  few 
of  the  states.    Ih. 

(k)  Adjustmsnt  of  the  Loss. 

1.  In  adjusting  the  loes  on  a  valued  policy,  the  amount  of  injniy  Inr  loss  of  a  part  is 
calculated  in  reference  to  the  valuation  of  the  whole  in  the  policy.  Brooke  v.  La.  Lis* 
Co^  4  N.  S.  640 ;  Akin  v.  Miu.  Ins.  Co,,  Ih.  661. 

2.  On  a  claim  for  insurance,  the  vessel  not  havmg  been  heard  from  for  more  than  a 
year,  and  there  being  no  evidence  of  actual  loss  at  the  time  of  abandonment,  no  interest 
is  doe.     Osacar  v.  La.  Lis.  (7o.,  5  N.  S.  388. 

3.  The  insurers  are  liable  for  all  expenses  caused  by  an  accident  which  fbrcee  a  vessel 
back  to  port,  but  not  for  a  commission  on  the  cargo.    Skiff  y.  Miss.  Lis.  Cb.,  1  L.  307. 
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4.  Tlie  assured  claiming  the  whole  amount  insured,  or  their  proportion  of  the  avenge 
losd,  may  prove  and  recover  a  general  average.  The  insurers,  who  for  aught  that 
appears  are  liable  for  the  onlj  property  to  contribute  to  the  average,  may  be  sued  directly 
before  the  amount  is  settled  between  the  parties  subject  to  the  contribution.  Emu  v. 
Jfepp,  10  L.  11. 

5.  It  is  not  necessary  to  sell  the  sound  and  damaged  goods  to  ascertain  the  loss ;  ap- 
praisers may  be  appointed  to  estimate  the  partial  loss,  and  the  importation  cost  assumed 
as  the  standard  of  damage.     Stewart  v.  Western  Ins.  Co.,  1 1  L.  55. 

6.  One,  who  settles  with  the  insurers  for  a  partial  loss  and  surrenders  his  policy  with- 
out notifying  them  of  a  claim  pending  for  salvage,  cannot,  if  the  salvage  be  decreed, 
recover  such  further  loss.  It  would  be  different,  if  the  notice  were  given.  Batre  v.  Zo. 
Ins.  Co,,  13  L.  577. 

7.  Plaintiff  cannot  recover  on  a  policy  on  a  steamer  for  a  general  average  loss,  with- 
out proving  the  value  of  the  cargo  and  freight.     BiUaw  v.  Western  Ins.  Co.,  1  A.  57. 

8.  Wages  and  provisions  of  the  crew  are  not  particular  average.    3. 

9.  Liability  for  a  partial  loss  has  reference  to  the  market-value  at  the  port  of  de|Hirt- 
ure.     Lefttffieh  v.  Si.  Louis  Ins.  Co.,  5  A.  706. 

10.  Freight,  as  used  in  policies  insuring  it,  means  the  price  of  the  carriage  of  the  cargo, 
and  is  not  to  be  confounded  with  the  profits  on  the  cargo  at  the  port  of  destination.  The 
ship-owner,  who  carries  his  own  cargo,  may  be  fairly  considered  as  charging  the  price  of 
the  carriage  to  the  goods  and  crediting  the  ship  in  account  Pcaradise  v.  San  /ru.  Co.,  6 
A.  596. 

11.  So  the  ship-owner,  who  insures  the  freight  of  his  own  cargo,  is  entitled— not  to 
the  enhanced  value  given  by  transportation  to  the  goods  —  but  the  usual  rate  of  freight 
at  the  port  of  departure ;  i.  e.  the  rate  which,  in  jhe  ordinary  and  legitimate  course  of 
business,  he  might  have  obtained  from  others  for  goods  of  a  like  nature,    lb. 

12.  The  law  attaches  great  importance  to  an  adjustment  and  a  promise  by  the  insurer 
in  accordance  with  it.  It  was  formerly  held  equivalent  to  a  note  of  hand  and  is  still 
regarded  as  a  settlement,  arbitration,  or  compromise  including  the  parties,  on  which  au 
action  may  be  brought,  as  on  the  policy  itself,  when  it  will  be  regarded  as  evidence  of  the 
loss  and  its  amount.     Lapeyre  v.  Thompstm,  7  A.  218. 

13.  Interest,  on  an  amount  recovered  for  insurance,  commences  from  the  time  when 
the  loss  was  demandable  under  the  policy.     McDowell  v.  General  Ins.  Co.,  10  A  16< 

14.  Where  but  part  of  the  valuation  is  insured,  the  owner  becomes  his  own  u^de^ 
writer  for  the  rest  and  the  net  proceeds  of  the  ship,  sold  after  abandonment,  must  he 
divided  as  salvage  between  the  parties  in  proportion  to  the  amount  each  had  at  risk. 
Phillips  V.  St.  Louis  /w.  Co.,  11  A.  459. 

See  Supra,  I.  (g).     Shipping,  XI. 

INTERDICTION. 

1.  The  heirs  may  set  aside  a  will  for  the  testator's  insanity,  though  his  interdiction 
were  not  provoked.     Marie  v.  Avart,  10  M.  25. 

2.  The  contracts  of  a  party,  whose  interdiction  has  not  been  decreed  nor  sued  for 
before  his  death,  cannot  after  it  be  annulled  for  his  insanity.  O.  C.  p.  80,  art.  16;  C.C> 
896 ;  11  M.  557 ;  12  M.  255  ;  12  A.  624. 

3.  The  judgment  of  interdiction  does  not  create  the  incapacity ;  it  is  evidence  only,  hat 
conclusive  evidence,  of  its  existence.     Holland  v.  Miller,  12  A.  624. 

4.  One  cannot  be  interdicted  on  ex  parte  evidence;  he  must  be  cited  and  have  an 
opportunity  to  cross-examine  as  in  any  other  suit.  Stafford  ▼.  Stafford,  1  N.  S.  551 ; 
Segur  v.  PeUerin,  16  L.  68. 

5.  Nor  can  the  attorney  appointed  to  defend  him  accept  service ;  he  must  have  an 
opportunity  of  selecting  his  own  counsel  before  the  judge  can  appoint  one ;  and  eo  most 
have  notice  of  the  suit     C.  C.  384 ;  Id.\^  L.  68. 

6.  Arts.  396,  1781  C.  C.  apply  only  where  the  sole  infirmity  in  the  contract  is  the 
party^s  incapacity  from  insanity.  When  the  contract  is  attacked  for  fraud,  the  part/s 
state  of  mind  may  be  proved,  though  the  proof  tend  to  show  imbecility  and  there  hare 
been  no  interdiction.     Chevalier  v.  Whadey,  12  A.  651.    Obligations,  III.  (a),  No.  9. 

7.  Our  law  of  interdiction  does  not  impair  the  rule,  that  contracts  with  weak-minded 
men  will  be  closely  scrutinized,  and  those  dealing  with  them  held  to  a  strict  standard  of 
good  faith.     lb. 

See  Courts,  II.  (d),  3).    Donations,  L  (b).    Pabbnt  and  Child,  II.  No.  29. 
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INTEREST. 

See,  for  insurable  interests,  Insurance,  I.  (b) ;  IL  Nos.  7,  17;  III.  (c);^  for  the 
interest  which  disqualifies  a  witness  or  public  officer,  Etidence,  XYI.  (b),  2).  '  Sher- 
iff, I.  (b),  Nos.  2, 6, 11.  Jury,  II.  (b),  No.  14.  Bills  and  Notes,  VIII.  (b),  No.  26 ; 
XII.  (b).  Inyentort,  No.  4.  Recusation  ;  for  interest  due  to  or  by  agents,  executors, 
tDtors,  and  others  acting  in  a  fiduciary  capacity.  Attorney,  II.  (b),  No.  18.  Mandate, 
m.  (b)  ;  V.  (b),  7).  Minors,  III.  (e)  ;  (f ),  2).  Succession,  VUI.  (d) ;  (f ),  2),  c ; 
for  interest  in  conventional  obligations  generally.  Obligations,  YII.  (a),  5),  b.  Quasi 
Contracts,  I.  No.  3  ;  on  damages  ex  delicto^  Offences  and  Quasi  Offences,  II.  (g), 
4)  ;  in  contracts  of  sale  and  partnership  and  when  due  to  or  by  stockholders.  Corpora- 
tions, VI.  (c),  Nos.  5, 9.  Partnership,  II.  (c).  Sale,  III.  (c),  3),  c ;  (d),  7),  b  ;  IV. 
(b),  2) ;  for  bank  interest  and  interest  on  bills  and  notes,  Corporations,  II.  (c),  Nos. 
8, 6, 14,  etaL\  X.  (j).  No.  5.  Bills  and  Notes,  XIV.  Compensation,  I.  No.  1 ;  for 
loan  on  interest,  usury,  and  compound  interest,  Loan,  III.  Bills  and  Notes,  XIV. 
(a),  No.  4.  Corporations,  X.  (j),  No.  4.  Minors,  III.  (f ),  2).  Evidence,  XV. 
(b) ;  for  maritime  interest  and  interest  in  contracts  of  affreightment.  Shipping,  IV. 
(b),  No.  4 ;  X.  (c),  6),  Nos.  8,.  19 ;  for  interest  on  the  claims  of  creditors  in  insolvency, 
sucoeseion,  and  respite,  and  on  legacies  and  legacies  of  interest,  Donations,  IIL  (c). 
No.  30 ;  VI.  (b),  3),  Nos.  8,  17,  21,  36.  Insolvency,  XIL  (c).  Respite,  No.  27. 
Succession,  VIII.  (f ),  6) ;  in  contracts  of  marriage,  Marriaoe,  IX.  (a),  Nos.  6,  9  ; 
X.  No.  33;  XI.  (a),  Nos.  1,  5 ;  XIII.  (e),  4),  e.  No.  27;  for  interest  on  the  dissolu- 
tion of  injunctions.  Injunction,  VIII.  (b)  ;  for  interest  on  judgments  and  its  recovery 
under  the  pleadings,  Judgment,  I.  Nos.  2,  4,  13 ;  IIL  No.  18 ;  V.  (a),  4),  Nos.  4, 19 ; 
XV.  (b),  Nos.  1, 9.  Executory  Process,  V.  No.  15.  Appeal,  IX.  (f ),  Nos.  15, 84. 
Pleading,  I.  (e),  Nos.  1,  6.  Jury,  IV.  (c),  Nos.  9,  18,  26.  Arbitration,  II.  No. 
10;  and  for  other  matters,  Insurance,  IIL  (k),  Nos.  2,  13.  Payment,  III.  IV. 
Lease,  I.  (c),  1),  No.  7.  Execution,  V.  (d),  8),  a,  Nos.  11,  31 ;  b.  No,  8 ;  12),  No. 
4.    New  Orleans,  II.  (e),  1),  Nos.  5,  21,  et  al.    Pleading,  I.  (a). 

INTERMEDDLERS. 

See  Courts,  IL  (d),  3),  No.  22 ;  5),  No.  12.  Marrdlge,  XIIL  (e),  3).  Minors, 
IIL  (h).  Mortgage,  IV.  (a),  Nos.  1,  8,  et  al. ;  (b),  1).  Quasi  Contracts,  I. 
Possession,  II.  Privilege,  II.  (c),  No.  9.  Public  Lands,  HI.  (b),  2).  Succes- 
sion, V.  (b). 

INTERPRETATION. 

See,  for  the  interpretation  of  laws.  Laws,  II.  Constitution,  II.  (a).  Criminal 
Law,  I.  Codes  ;  for  that  of  bj-laws  and  ordinances  of  corporations.  Corporations, 
V.  New  Orleans,  II.  (f )  ;  for  that  of  contracts.  Obligations,  V.  VL  (b),  1) ;  for 
that  of  judgments  and  verdicts.  Judgment,  III.  XV.  (e).  Jury,  IV.  (c)  ;  for  that  of 
certain  corporations,  Corporations,  X. 

INTERPRETER. 

1.  A  judge  is  not  bound  to  appoint  a  sworn  interpreter ;  if  there  be  none,  any  compe- 
tent person  maj  act  as  such.     Farar  v.  Wdrfieldy  8  N.  S.  697. 

2.  When  the  court  and  jury  are  ignorant  of  the  language  in  which  records  are  written, 
a  person,  who  on  oath  declares  he  is  acquainted  with  such  language,  will  be  permitted  to 
translate  them.     Davis  t.  Police  Jury^  19  L.  541. 

3.  The  act  27  February^  1860,  No.  51,  authorizes  the  judge  of  the  first  district  court  of 
New  Orleans  to  appoint  an  interpreter  to  hold  office  during  saidjudge*s  pleasure. 

INTOXICATION  AND  INTOXICATING  LIQUORS. 

See  Criminal  Law,  IX.  (g),  1),  Nos.  20,  21 ;  (h)  ;  (k),  2)  ;  XIIL  (g),  3),  No.  13. 
Eyidencb,  XVIIL  (d),  3),  No.  2.  Minors,  I.  (b),  Nos.  41,  43.  New  Orleans, 
n.  (e),  3).    Taxes,  U.  (b),  1),  No.  5, 
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mVENTOBY. 


1.  Under  the  old  code  the  presence  of  the  under-tutor  was  necessary  at  the  inTentoiy; 
under  the  new  code  it  is  not.  The  French  text  of  O.  C.  p.  68,  art.  54,  did  not  require 
the  presence  of  the  under-tator ;  the  English  did.  The  new  code,  hy  adopting  the  former, 
repealed  the  latter.     C  C.  8521 ;  Frere  v.  Frere,  1  N.  S.  462 ;  JStie  v.  Ckide,  4  L.  389. 

2.  The  inventory  of  a  minor's  property  by  his  tutor  need  not  distinguish,  what  por- 
tion came  from  the  father  and  what  from  the  mother.    Agcdue  ▼.  Guedrarif  2  N.  S.  73. 

8.  Where  a  testator  authorizes  an  inventory  of  his  estate  without  the  intervention  of 
justice,  and  one  is  made  by  the  executors  without  a  parish  judge  or  notary,  but  the 
property  is  appraised  by  appraisers  who  afterwards  verify  their  estimation  on  oath,  and 
the  proceedings  are  approved  and  registered  by  the  probate  court,  the  inventory  is  valid. 
Hariff  V.  Biarty,  8  N.  S.  524. 

4.  A  public  inventory,  a  ministerial  act,  must  be  made  by  a  parish  judge  or  notary 
public ;  but  to  decide  whether  one  should  be  made  is  a  judicial  act,  and  the  judge,  if 
interested,  cannot  act.     C.  C.  1081-2 ;  State  v.  Favrot,  1  L.  49. 

5.  By  the  Spanish  law,  L  9,  t  6,  P.  6,  the  heir  who  makes  a  fraudulent  inventory 
must  pay  double  the  amount  concealed  to  those  entitled  to  any  part  of  the  succession. 
Being  a  penal  law  it  must  be  restricted  to  the  heir,  and  cannot  be  extended  to  the  mother 
acting  as  tutrix  or  partner  in  community.     Cascmova  v.  Acosta,  1  L.  184. 

6.  Bat  if  not  liable  to  the  penalty,  neither  can  she  claim  the  consequences  that  would 
follow,  were  she  subject  to  it.  If  the  inventory,  the  foundation  of  all  the  proceeding 
be  fraudulent,  the  adjudication  to  her  is  void.     Jb. 

7.  The  heir's  omission  to  include  some  small  articles  in  the  inventory,  if  not  fraudalent, 
does  not  avoid  it.     GosseHn  v.  Abat,  3  L.  554. 

8.  Art  329  C.  C.  relates  only  to  the  tutor's  inventory  of  the  minor^s  property,  and 
cannot  be  extended  to  all  cases  in  which  minors  are  interested.  Under  art.  1098,  the 
appraisers,  in  all  other  cases,  may  be  appointed  and  sworn  by  the  judge  or  notary.  Zcm- 
dreaux  v.  Bd^  5  L.  436. 

9.  The  inventory,  though  not  stating  the  residence,  ages,  and  sex,  of  the  appraisers 
and  witnesses,  and  that  it  was  made  in  the  presence  of  the  attorney  for  absent  heirs,  is 
valid  if  signed  by  them  all.     Mxchd  v.  Jftckel,  11  L.  154. 

10.  The  testator  leaving  a  forced  heir  cannot,  by  his  will,  dispense  with  the  interven- 
tion of  justice  and  the  forms  of  law  in  the  inventory  of  his  estate.  His  power  over  the 
legitime  ceases  at  his  death.     Chase  v.  Mathews,  12  L.  857. 

11.  The  object  of  an  inventory  in  cases  of  succession  and  community  is  to  fix  the  amount 
and  value  of  the  property.  C.  C.  1098-9,  1100-1 ;  Babin  v.  Nolan,  4  B.  278 ;  Sfuxe$' 
Stan  of  Pipkin,  7  A.  617. 

12.  But  such  inventory,  though  the  basis  of  settling  the.  estate,  is  not,  save  where  the 
law  positively  declares  otherwise,  conclusive  of  the  property's  real  value.     lb, 

18.  Even  one  of  the  witnesses,  who  signed  the  inventory,  may  contradict  it  by  paroL 
The  notary  himself  may  prove  that  notes,  included  therein,  were  previously  paid.  Be- 
rouin  v.  Segura,  5  A.  550.  Evidence,  XIL  Q),  1),  No.  24;  XV.  (d),  1),  Na  28; 
0),  No.  15. 

14.  The  notary  must  inventory  all  important  papers  found  in  the  deceased's  posses- 
sion ;  acting  ministerially  only,  he  cannot  decide  the  question  of  their  ownership.    lb. 

15.  Where  an  executor,  who  has  been  receiving  and  paying  out  moneys  for  the  sno- 
cession,  states  when  the  inventory  is  taken,  his  accounts  not  being  then  made  up,  that  he 
has  a  certain  amount  of  cash  on  hand,  as  an  approximation,  he  may  afterwards  show 
error  in  the  amount     Succession  of  Pipkin,  7  A.  617. 

16.  Where  after  homologation  of  an  administrator's  account,  in  which  he  credits  the 
succession  with  the  amount  of  the  inventory,  he  has  a  new  one  made,  consisting  of  the 
same  items  appraised  at  a  lower  value,  his  liability  will  be  measured  by  the  first  and 
not  the  second  which  will  be  regarded  as  a  mere  nullity.     GalUan  v.  Cox,  9  A.  500. 

See  Attachment,  IX.  (a).  No.  18.    Evidekge,  XXI.  (b).  No.  6;  XXII.  (b),Na 
29.  Experts  and  Auditors,  II.  No.  8.  Insolyenct,  IX.  No.  4.   Marriage,  XIIL 
e),  8),  No.  12;  4).    Minors,  I.  (d),  No.  18  ;  III.  (c).    Notary.    Partition,  III. 
a).    Succession,  V.  (c)  ;  Vn.  (d)  ;  VIII.  (e),  7),  b,  No.  8 ;  (f ),  8),  c,  §  2 ;  (h). 
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JOINDEK  AND  JOINT  —  JUDGMENT. 


JOINDER  AND  JOINT. 
1.  Fop  joinder  of  aotiooB,  «ee  Cbiiiinai.  Law,  VI.  (e)  ;  IX.  (h),  2),  No.  16  j  (k), 
3),  Nos.  1,  3.     FLEA.DUia,  II. 

3.  For  joinder  of  issue,  see  Pleadino,  Vll. 

8.  For  joinder  of  parties  to  actions,  see  Csihinal  Law,  VI.  (f )  ;  XIII.  (a),  Nos. 
8, 9.    DiscOMTiNDANCK,  No.  6.    Ikjonction,  VIII.  (a).    Inbolvenct,  II.  (a).  No. 

13.    JCDGHBNT,  XII.      PABTITlOtl,  II.      PlBADIKG,  I.  (c)  ;  V.  (b),  3).     i}QCCK88IOH, 

Vn.  (e),  6),  No.  9. 

4.  For  joint  obligations  and  joint  trespassers,  see  Obligations,  VIIL  (e).  Offences 
Ain>  QOASi  Offences,  II.  (b). 

5.  For  joint  agents,  executors,  syndics,  etc.,  see  Insolvenct,  III.  (c),  No.  23  ;  X.  (a), 
Noj.  4,  5,  8, 16.  Succession,  VU.  (a),  2),  b,  Nos.  13,  S3  ;  VIII.  (g).  Mandate, 
V.  (b),  1),  No.  8.    Attornet,  IL  (b),  No.  17. 

6.  For  joint  ownership  or  possession,  see  Donations,  VI.  (f),  No.  33.  Marriage, 
XIIL  (e),  4).  Quasi  Contracts,  L  Nos.  6,  23.  Moetqagb,  VI.  (c),  1),  No.  1. 
Partition.  Partnership.  Prescription,  II.  (b),  2),  No.  1 ;  IV.  (c),  3).  Sale, 
1.  (a).  No.  20 ;  V.  (a).  No.  23.  Servitudes,  U.  (a),  2),  c.  Shipping,  II.  III. 
Possession,  L  No.  12. 

JUDGE. 
See  acts  1855,  Nos.  208,  254,  255  ;  29  February,  1860,  No.  55.     Appeal,  IV.  (b), 
No.  29 ;  IX.  (h).    Constitution,  IL  (e),  1).    Courts,  IL  (a).  No.  11  j  IIL    Elec- 
Tioss  BT  THE  PEOPLE,  III.  Nos.  18,  23,  34.     Evidence,  XVI.  (b),  5).    Judouent, 

IV.  No.  20.  JcsTicE  OF  THE  Fbace.  Mandamus,  I.  (a).  Marriage,  XIV.  (c), 
1),  No.  12.  New  Orleans,  IL  (g),  1),  Nos.  13, 17,  21,  Parish  Judge.  EKCcaA- 
noK.    Taxes,  IL  (b),  3),  No.  2i. 

JUDGMENT. 

I.  In  General. 

II.  Op  the  Reasons  for  Judghent. 

UL  Oe  the  Certaintt  and  Interpretation  of  Judguent. 

IV.  Of  the  Date,  Entbt,  and  Signature  op  Judgment. 

V.  Of  the  Conditions  of  Judghekt  ;  and  its  Cohformitt  to  the  Pleadings 

AND  Verdict. 

(>)  Cot^ormiU/  to  the  Phadingt. 
I]  h  Gaural. 
2)  MM^  S<ilmq<t,JU  to  tto  li«lit,di<m  of     f^j    C(mditi<»u  of  JudgmmL 

SI  lnjiaitti<m  and  Extcvloni  Pmxtt. 

4)  Aa^Bunry  Right* ;  and  Praser fir  Geitral 
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XII.  Of  Judgkekt  against  Co-Obligobs. 
Xin.  Of  Personal  Judgments  in  Coubts  otheb  than  those  of  the  State. 
XIY.  Of  Judgments  In  Bem;  and  Judgments  of  Courts  of  Admibaltt. 

XV.  Of  Res  Judicata. 

(a)  Identity  of  the  Parties  and  their  Co-  l)  In  General. 

vadtv  ^)  Parties  Cond^ded  by  the  Jvdtftuai;  Of 

{;   ,   ^         ,  Citation  and  Notice, 

l)InOeneral.     *   .    .  .        .  _.          .               S)  Matters  ConeUtded  be  the  Judgment. 

2)  Estates  under  Admuuitrat^on  f  Heirs  and    ,,.     _,            ^   -^          ,.             »    «.     i-       ^ 

Ayans-Caose.  (d)  -ccrm  of  Proceeding  and  F%namy  of 

3)  Sureties.  Judgment. 

(b)  Identitf/  of  the  Thing  and  Cause  of  Ac-    (e)  JU   Jhterpretation  and  Effect ;   and 

tion.  Other  Matters. 

(c)  Judgments  of  Homologation  in  Probate 

and  Insolvent  Proceedings. 

I.  In  General. 

1.  If  in  a  suit  for  damages  to  property  the  fuU  value  be  accorded  to  plaintiff,  the  prop- 
erty is  thereby  conveyed  to  defendant.  So  plaintiff 's  title  to  property  is  merged  in  a 
judgment  for  its  value  in  an  action  for  its  tortious  conversion,  and  vested  in  defendjiDt 
Si  iisfuerit  astimatOy  simiHs  est  venditioni.  D.  6  L.  1  T.  21,  46,  47,  63  11;  5  M.  616; 
12  R.  458 ;  7  A.  45  ;  4  R.  240.    ^fra,  V.  (a),  1),  No.  12.     Novation,  II. 

2.  Judgments,  whether  in  the  state  or  federal  courts,  do  not  bear  interest  as  a  legal 
right     7  N.  S.  15  ;  2  L.  513 ;  8  L.  47. 

8.  A  judgment  derives  its  force  and  effect  from  what  is  decreed  by  the  court,  not  from 
what  is  admitted  by  the  parties.     Chiebas  v.  Venas,  8  N.  S.  466. 

4.  A  claim  founded  on  a  judgment,  rendered  by  a  Spanish  tribunal  before  the  cessioo, 
bears  interest  from  judicial  demand.     Baudin  v.  PoUock^  2  L.  185. 

5.  When  both  parties  admit  that  certain  dispositions  of  a  will  afford  sufficient  groauds 
to  annul  it,  none  others  will  be  noticed.     Bernard  v.  Durocher^  8  L.  233. 

6.  A  judgment  is  the  highest  evidence  of  a  debt,  and  the  title  merges  in  the  judgment. 
So  where  judgment  is  had  upon  a  note,  the  latter  is  merged  in  the  former,  from  which 
only  by  its  reversal  or  rescission  can  it  be  severed.  So  too  a  judgment,  in  an  actioa  oo 
which  a  judgment  is  rendered,  is  merged  in  the  latter ;  the  debtor  cannot  then  plead 
against  the  claim,  thus  merged  in  the  judgment,  any  prescription  but  that  which  bars  the 
latter.  9  L.  418  ;  1  A.  872 ;  3  A.  386 ;  7  A.  334 ;  9  A.  339  ;  12  A.  736 ;  14  A.  205, 
281,  261 ;  2  N.  S.  602.  Infra,  XIII.  Nos.  20,  34;  XV.  (a),  3),  No.  14;  (c),  2),  No. 
23 ;  (e),  No.  38.  Novation,  II.  Mabriage,  XI.  (b),  No.  24.  Pleading,  V.  (a), 
8),  B,  No.  7 ;  IX.  (c),  2),  Nos.  23,  31.  Insolvency,  XIII.  (c).  No.  18.  Obliga- 
tions, VII.  (a),  1),  No.  8.     Pbivilege,  III.  (c),  2),  b,  No.  22. 

7.  Isolated  expressions  cannot  control  the  decretal  force  of  a  formal  judgment  The 
reasoning  of  the  court,  arguendo^  is  less  to  be  regarded  than  the  final  conclusion  an- 
nounced. 14  L.  445 ;  19  L.  818;  6  R.  208 ;  10  A.  352.  Infra,  III.  No.  15;  XV. 
(e),  No.  20.    Abbest,  IV.  (b),  No.  32.     Laws,  II.  (i),  Nos.  13,  16. 

8.  A  judgment  neither  creates,  adds  to,  nor  detracts  from  a  debt.  It  only  declares  its 
existence,  fixes  its  amount,  and  secures  to  the  creditor  the  means  of  enforcing  its  pay- 
ment. Thus  a  judgment  on  an  award  only  confirms  it  C.  0.  3077-96.  So  if  the  debt 
create  a  privilege  or  tacit  mortji^age,  they  exist  independently  of  the  judgment  18  L. 
414;  9  B.  119;  10  R.  412,  155,  Mobtgage,  VIL  No.  13.  Pbivilege,  UL  (f). 
No.  9.     SuBETYSHiP,  III.  (b),  2),  Nos.  7,  23,  26. 

9.  It  is  enough,  that  the  judgment  against  the  tutor  recognize  the  minor's  right  of 
mortgage.  The  omission  of  its  date,  which  is  established  by  law  and  may  be  proved 
aliunde,  cannot  affect  his  legal  rights.     Drake  v.  Drake,  7  A.  545. 

10.  The  words  *^ final  judgment"  have  different  senses  in  the  code  of  practice,  A 
judgment  is  final  in  the  district  court,  when  signed ;  in  the  supreme  court,  three  [six] 
judicial  days  afler  its  rendition.  In  another  sense,  ''final"  is  contradistingaished  from 
"•  interlocutory."  It  is  in  this  sense  that  the  terms  must  be  construed  in  reference  to  pre- 
scription.    Stark  v.  Burke,  9  A.  344. 

11.  "Wliere  in  a  judgment  against  a  surety  on  a  forthcoming  bond,  forfeited  for  non 
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production  of  a  slave,  plnintiff  relinquishes  all  interest  in  such  slave  tod 
is  vested  in  the  latter  by  the  judgment  itself  and  no  question  of  subroga  i 
ventional,  can  arise.     Bryan  v.  Day^  11  A.  601. 

12.  Judgment  in  a  redhibitory  action  rescinding  the  sale  of  a  slave,  i 
be,  vestd  the  title  in  defendant.     Nixon  v.  Bozeman,  1 1  A.  750. 

13.  On  a  judgment,  bearing  no  interest  on  its  face  and  to  which  no  gei  ! 
at  its  date  superadds  interest,  none  can  be  recovered.  Barnes  v.  Orai  : 
Sueeetsion  of  Regan^  lb.  116.     Minors,  IIT.  (f ),  2),  No.  8. 

li.  Though  two  parties  be  bound  each  for  a  slave  illegally  carried 
oovery  against,  and  pavment  by,  either  of  the  value  of  the  slave,  vests  the 
releases  the  other.     Owen  v.  Brown^  12  A.  172 ;  13  A.  201. 

15.  Thus ;  plaintiff,  having  lost  a  slave  through  the  fault  of  defen(  i 
party,  received  a  certain  sum  from  the  latter  as  a  compromise  in  full 
obtained  judgment  against  defendant  for  the  slave's  full  value.   Held;  tfa  i 
be  set  aside ;  nor  can  plaintiff,  by  entering  a  remittitur  for  the  amount  :  i 
promise,  claim  the  balance  of  the  judgment.     lb. 

16.  Plaintiff  with  a  judgment  on  a  negotiable  note  payable  to  his  < 
though  another  hold  the  equitable,  has  the  legal,  title  which,  until  an 
cree  in  favor  of  such  other  party,  may  be  extinguished  by  compensatior 
plaintiff  and  which,  if  originating  before,  may  be  liquidated  even  aft* 
equity.     Succession  of  Gilmore,  12  A.  562.     Marriage,  XI.  (b),  No.  i 

17.  A  judgment  in  favor  of  a  husband  and  wife  on  a  note,  proved  p  i 
phemalia,  is  her  property,  not  his ;  he  must  be  considered  as  appearing 
to  authorize  her.     Raifordv.  Wood^  14  A.  116. 

18.  The  satisfaction  of  a  judgment,  on  a  demand  for  less  than  is  due,  i 
daim  for  the  balance.     C.  P.  156 ;  McCakh  v.  Fhiker,  14  A.  316. 
No.  1.     Pleading,  IV. 

19.  So  where,  on  a  contract  to  pay  certain  notes  and  any  costs  in  a 
judgment  for  the  notes  and  costs  of  suit  is  satisfied,  plaintiff  cannot  af) ! 
attorney's  fees  paid  for  prosecuting  his  claim.    lb.     [^But  until  the  claim 
euUd — at  lecut  until  judgment  obtained.  New  Orleans,  XL  (g),  5),  No. 
for  aitome^s  fees  had  been  incurred  by  plaintiff  who,  in  beginning  his   ; 
have  included  in  his  demand  what  was  net  then  due  ;  attorney^ s  fees  an 
whichy  incidental  to  the  debt,  is  due  though  payable  in  futuro ;  they  mt  \ 
on  success  and  so  never  due,  or  uncertain  in  amount.'] 

n.  Of  the  Reasons  for  Judgment. 

1.  A  judgment  which  does  not  contain  the  reasons,  on  which  it  is  iov 
stitutionai  and  null ;  but  it  need  not  refer  to  the  particular  law  on  wb : 
Sect.  12,  art.  4,  const.  1812 ;  art.  70,  const  1845 ;  art  72,  const  1852 ; 
5  M.  202,  522 ;  10  M.  55  ;  2  N.  S.  240;  8  N.  S.  152;  12  L.  144;  :i 
434. 

2.  A  judgment  of  dismissal  should  contain  the  reasons  on  which  it  is  f  i 
V.  ^ort,  4  M.  690. 

3.  A  judgment  by  default  need  assign  no  reasons.  The  absence  of  ai 
answer  is  itself  sufficient  reason.  4  M.  665 ;  7  M.  440 ;  7  L.  460 ;  3 
249  ;  5  M.  522. 

4.  A  judgment  must  assign  reasons,  even  when  founded  on  a  vei 
ChtrHs,  5  M.  687. 

5.  So  too,  one  homologating  a  syndic's  appointment     Seghers  v.  Cred\ 

6.  So  too,  one  dissolving  an  injunction.  Nathan  v.  Lee,  2  N.  S.  32 ;  ' 
V.  Garstens,  4  L.  172. 

7.  Where  the  judgment  states  that  it  was  confirmed  on  due  proof  oi 
mand,  it  is  sufficient     2  N.  S.  50 ;  13  L.  495 ;  14  L.  435 ;  10  A.  240. 

8.  The  want  of  reasons  in  a  judgment  is  a  nullity  relative  and  not 
cannot  avail  the  debtor's  surety  or  curator.     Whitehurst  v.  Hickey,  3  N.  I 

9.  A  judgment  without  reasons  supports  the  plea  of  res  judicata  ;  it  ii 
so  decreed  on  appeal,  or  in  the  court  which  rendered  it  Legendre  v. 
N.  S.  514 ;  FuUon  y.  Welsh,  7  N.  S.  257.     But  see  infra.  No.  14. 

10.  The  reason  for  a  judgment,  that  the  law  and  evidence  are  in  favo 
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BufficieDt ;  it  would  be  difficult  to  iouigine  a  better  roBSon  for  oondenmiiig  a  defaidant 
Aden  V.  Prnftavifiy  10  L.  42;  Morgan  v.  PoHce  Jury^  II  L.  162. 

11.  So  too,  that  ^  the  jurj  have  found  a  verdict  in  favor  of  plaintiff."  McDoMmgh  t. 
Tkim^9on^  11  L.  565. 

12.  So  too,  that  the  court,  being  satisfied  that  plaintiff's  claim  is  correct,  order  and  de- 
cree, etc    Slidell  v.  Locke^  18  L.  461. 

13.  So  too,  if  based  on  prescription.    J)e  Armas  v.  De  Armas^  8  A.  526. 

14.  A  judgment  without  reasons  cannot  have  the  force  of  rei  judicata.  Thampion  t. 
Mylnty  4  A.  206.     But  see  supra.  No.  9. 

15.  The  reasons  for  judgment  form  no  part  of  the  judgment  itself,  though  thej  may 
be  consulted  to  explain  an  ambiguity.  The  thing  adjudged  will  be  found,  not  in  the 
opinion  pronounced,  but  the  decree  rendered.  10  A.  261,  640 ;  12  A.  736.  Supm,  I. 
No.  7 ;  ^froj  III.  Nos.  15,  35 ;  XV.  (e),  Nos.  5, 9, 18.     Evidence,  XXL  (c),  No. 29. 

16.  A  reason  for  judgment,  that  **  sSter  testimony  adduced  and  argument  of  coanael" 
it  was  ordered,  etc.,  is  as  much  a  reason  for  judgment  in  favor  of  defendant  aB  plaintifi^ 
and  so  unconstitutionaL     Police  Jury  v.  Bozman^  11  A.  94. 

17.  A  judgment  that  ^  afler  hearing  evidence  and  argument  of  counsel,  for  thereswos 
assigned  in  open  court,  it  is  adjudged/'  etc.,  is  a  sufficient  compliance  with  art  72  ooost 
1852.    Jacobs  v.  Levy,  12  A.  410. 

18.  Orders  of  seizure  and  sale  though  appealable  are  not,  in  a  constitutional  aense, 
judgments  for  which  reasons  must  be  adduced  in  the  order  itself.  It  is  sufficient  for  the 
judge,  when  he  indorses  his  fiat  on  the  petition  to  which,  as  part  thereof  the  aothentie 
act  authorizing  the  order  prayed  for  is  annexed,  to  say,  ^  Let  an  order,  etc,  iesoe  as 
within  ^yed  for."  RUey  v.  ChrisHsy  Id  A.  256.   Executort  Process,  IIL  (a),  No.  5. 

See  Appeal,  IX.  (a),  No.  1. 

III.  Op  the  Crrtaintt  and  Interpretation  of  Judgment. 

1.  A  judgment  is  sufficiently  certain  when  it  declares  that  ^  plaintiff  must  recover  the 
sum  due,''  if  it  appear  from  the  petition  and  answer  that  the  amount  claimed  was  not 
disputed,  but  special  facts  set  up  in  aVoidanoe,  which  the  judgment  declares  unfounded. 
Decker  v.  Brad/ordy  4  M.  31 2. 

2.  Where  a  judgment  states  that  an  adjudication  '*  esdsts  no  longer,  the  party  hsTing 
neglected  to  comply  with  the  terms,**  yet  goes  on  to  order  a  compliance,  and  execotioii 
issues,  the  party  after  compliance  will  have  the  benefit  of  the  a<](}udicat]on.  Aubry  t. 
Foise,  11  U,  306. 

8.  A  judgment  for  plaintiff  with  costs  is  valid  if  the  precise  sum  due,  though  not  men- 
tioned, appear  in  the  pleadings  and  abstract  of  them  contained  in  the  judgment  Mdan* 
fon  V.  Duhamelf  3  N.  S.  7.    Jury,  IV.  (c),  Nos.  17, 35. 

4.  A  judgment  against  defendants  jointly  is  several,  unless  the  words  jeinibf  and 
severally  be  used.     United  States  v.  Hawkins,  4  N.  S.  817 ;  Pemberton  v.  Grass,  1 L  S4 

5.  Judgments  are  presumed  to  follow  the  obligations  they  enfwee;  bat,  when  the 
prayer  in  the  petition  does  not  follow  the  obligation,  this  presumption  ceases.  Unitei 
States  V.  Hawkins,  4  N.  S.  317. 

6.  A  judgment  generally  against  defendant,  sued  as  attorney  in  fact,  will  not  affect 
him  in  his  own  right.     Baudin  v.  Dubaurg,  4  N.  S.  496. 

7.  A  judgment,  condemning  defendant  to  pay  rent  from  inception  of  suit  until  he  sur- 
render possession,  is  erroneous ;  the  sheriff  cannot  ascertain  whether  defendant  held  pos- 
session beyond  the  date  of  the  judgment,  or  for  how  long.  Foucher  r.  Leeds,  I  L.  405. 
But  see  Kellogg  v.  McMillan,  9  A.  225. 

8.  Judgments  are  interpreted  by  the  pleadings  and  nature  of  the  obligations  sued  on. 
So  a  judgment  for  a  certain  sum  against  several,  sued  as  commercial  partners,  is  one 
against  each  for  the  whole ;  the  cause  of  action  is  several  and  not  joint  PraU  v.  Fed, 
3  L.  283 ;  Eochelle  v.  Cox,  5  L.  287 ;  BOl  v.  Massey,  14  A.  831.  Jk/ro,  Y.  (a),  1)> 
No.  7  ;  XIII.  No.  21. 

9.  So,  of  a  judgment  against  the  maker  and  indorsers  of  a  note.    Id.  HA.  831. 

10.  Of  two  constructions,  that  will  be  adopted  which  gives  a  judgment  required  by  tbe 
facts  and  law  of  the  case.     2V^>agnier  v.  Williams,  4  L.  100. 

11.  Where  in  a  possessory  action  the  pleadings  are  so  vague,  that  by  reference  to  them 
the  land  cannot  be  ascertained,  a  judgment  generally,  that  ^  plaintiff  be  put  in  possession 
of  the  land  sued  for,"  will  be  set  aside.  WilUame  v.  Kdso,  7  L.  409.  Ezxcutiok,  IY. 
Na2. 
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IS.  A  jodgiDMit  for  plainliff  on  a  prayer  for  an  order  of  seizare  and 
■ot  mention  against  wbom  it  a  rendered,  is  not  one  against  ihe  morig 
Saiffy  Y.Pmy,  J4  L.  17. 

13.  A  judgment  in  an  attachment  suit  for  part  of  plaintiff's  demand    : 
Mt,  though  the  whole  be  claimed  as  a  privileged  one,  is  one  in  pertoi 
ea.  MO.  may  issue.     HiU  v.  BovjoKm,  14  L.  4-15. 

14.  Judgmentagainstdefendant  to  be  satisfied  to  a  certain  amount  out  01  i 
in  a  garnishee's  hands,  is  filial  against  the  laller.     Kirkman  t.  HiSi,  16  1 

15.  The  pleadings  and  facts  muiit  be  separated  from  the  judgment  t< 
and  all  recitals  in  the  opinion  are  not  to  be  considered  as  approved  hj  th 
(&ni  T.  7'<^r,  18  L.  12.     Supra,  I.  N.i.  7. 

16.  A  judgment  must  be  construed  with  reference  to  the  Terdict  on  w1  i 
and  wbkh  it  roust  follow.     Black  t.  CaUttt,  1  R  640. 

17.  A  judgment  must  be  construed  witli  reference  lo  the  pleadings  and  j 
the  court,  by  which  it  was  pronounced.     Durnford't  Saceeuion,  1  A  92, 

18.  Where  a  judgment  of  the  supreme  court  directs  a  probate  judge  i 
ralor'ii  account  to  hIIow  him  credit  on  the  day  of  his  eviction  from  properi 
dw  deceased,  for  an  amount  aa  damages.  "  and  lo  close  tlie  actnunt  and  giv 
cording  lo  law,"  but  \a  silent  as  lo  inierest,  none  can  be  allowed.     lb. 

19.  In  inlerpn'^ng  a  Judgment  against  beneficiary  heird  "aa  the  child  . 
A  deceased,"  its  whole  context  mu ^t  be  considered ;  and  it  will  be  considi  ' 
be  Kati^fied  out  of  their  patrimonial  estate,  where  such  is  its  legal  effe  i 
Biekardton,  2  A.  839. 

to.  Where  a  judgment  specifying  date«  and  sums  condemns  an  exet  . 
13  March,  1837,  No.  102,  to  pay  interest  on  certain  sums,  not  deposited  i 
their  receipt  " until  payment  and  cotls"  the  '^paymeiU "  will  refer  bolh  ! 
and  principal  not  depo:<ired.     j^tnk  v.  Martin,  5  A.  103. 

21.  A  recogniiion  by  one  of  two  parties  lo  a  judgment  in  a  common-l 
solidarity  sanctions  that  interpretation.  Bonqffe  v.  Lane,  5  A.  225.  Od 
Not  7. 

22.  An  allemative  judgment  ordering  defendant  lo  deliver  plaintiff  a  s| 
in  default  thereof  pay  a  certain  sum,  does  nut  divest  the  latter  of  his  pre 
may  take  it  by  execution  wherever  found.  Any  disposition  of  it  by  defer 
render  its  recovery  more  dilGcult,  would  give  rise  to  damages.  Kennedy  v 
6  A.  32. 

23.  Where  a  judgment  is  susceptible  of  two  interpretations,  one  within 
beyond  the  power  of  the  judge,  the  former  must  be  preferred.  Copley  v 
A  181.     Oblkiationb,V.  No.  17. 

24.  No  action  lies  against  Ihe  heirs  of  a  judgment  debtor  on  a  judgme  i 
creditor  stockholders  of  a  corporation,  whose  diarter  has  expired,  agnina. 
holders,  which  requires  the  la-ues  to  be  adjusted  and  the  sum,  which  eac . 
mtn!  contribute,  to  be  ascertained  before  the  precise  amount  due  such  crt  i 
determined.     Byrne  v.  Borne,  G  A  419. 

25.  The  addition  of  the  usual  formutu,  "  with  privilege  an  the  property  < 
not  impair  the  personality  of  s  judgment,  personal  in  its  terms  against 
attachment.     Jiaihbone  v.  London,  6  A.  439.     Attachhent,  IX.  (a),  Nc 
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by  certain  witnesses,  not  experts  or  survej'ors,  is  void.  The  pleadings  and  JD(!gmcnt 
together  should  disclose  with  certainty  the  thing  adjudp^ed,  that  litigation  may  liave  an 
end.    McManut  v.  Stevent,  10  A.  177.     Injunction,  II.  (c),  No.  11. 

31.  Judgment  for  a  surety  suing  before  payment  to  be  indemnified  nnder  3026  C.  C, 
« that  he  be  indemnified  by  defendant,"  is  too  indefinite.  It  should  decree  the  particular 
sura  due  the  creditor,  with  the  proviso  that  the  amount  realized  on  execution  be  paid  to 
him.     Mudd\,Roger$^\0  A..^\%. 

82.  A  judgment  once  sipmed  by  a  court  must  be  interpreted  by  it,  as  by  all  oilier 
courts,  objectively ;  i.  e.  with  reference  to  the  pleadings  and  subject-matter  of  the  con- 
troversy, according  to  the  natural  and  legal  import  of  the  terms,  regardless  of  subseqoem 
explanation  by  the  court  of  its  intention  at  the  time  of  the  decree.  Suceemon  of  Regan, 
12  A.  156. 

83.  A  judgment,  which  does  not  liquidate  the  amount  due,  is  not  final.  So  a  judgment 
condemning  garnishees  to  pay  a  certain  sum  and  also  the  net  proceeds  of  certain  prop- 
erty, so  as  with  said  sum  to  equal  the  amount  of  judgment  against  defendant,  will  be 
reversed.     Peet  v.  Whitmorey  14  A.  408. 

34.  A  judgment  may  order  defendant  to  deposit  a  certain  sum  with  the  clerk  within  a 
certain  time,  and  that,  if  he  fail  to  do  so,  plaintiff  have  judgment  as  prayed  for,  Marrim 
\.Wimherly,UA.m. 

Zb.  The  decree  alone  indicates  the  dedsion ;  and  where,  in  an  action  for  an  account 
of  tutorship,  the  decree  without  allowing  or  disallowing  any  particular  itenis  simply  ^^ 
mands  the  cause  for  a  new  trial,  with  leave  to  defendant  to  amend  his  pleadings  in  ce^ 
tain  respects,  the  whole  account  will  be  open,  whatever  views  in  i-emanding  the  ca* 
may  have  been  expressed  on  some  of  the  items.  Fateher  v.  BaUneau,  14  A.  <64. 
Svpra^  II.  No.  15. 

See  Infra,  XV.  (e).  Accession,  II.  No.  45.  Evidence,  XV.  (j).  Insoltenct, 
XII.  (a),  No.  19.     Makriage,  XIV.  (c),  1),  No.  16. 

rV.  Of  the  Date,  Entrt,  and  Signature  of  Jcdgmekt. 

1 .  A  judgment  is  not  complete  nor  does  it  take  effect,  until  actually  signed.  8  M.  380 ; 
6  N.  S.  105,  320 ;  4  R,  52 ;  7  R.  451. 

2.  So  it  takes  effect  from  the  day  of  signature,  though  legally  it  might  have  been 
signed  before.     lb,  .     . 

3.  A  judgment  may  be  signed  after  a  lapse  of  more  than  three  days  from  the  time  it 
was  pronounced.     Thompson  v.  Chretien^  12  M.  250.  , 

4.  A  judgment  of  homologation  of  a  respite  is  not  complete  without  being  signed  bj 
the  judge.     Ahat  v.  Michel,  1  N.  S.  240.  , 

5.  If  the  motion  for  a  new  trial  be  disposed  of  before  the  three  days  have  expired,  tne 
judgment  may  be  signed  immediately.     Dicks  v.  Barton^  5  N.  S.  661.  ^    .     . 

6.  Judgments  date  from  the  day  they  are  renderecl ;  if  signed  before  the  ^^^"^"^V: 
the  three  days,  a  new  trial  may  still  be  granted  within,  and  they  become  final  aftep,  tt«i 
period.     Marigny  v.  Stanley,  2  L.  323 ;  ffiMell  v.  Clannan,  13  L.  496. 

7.  An  order  dismissing  a  suit,  which  would  in  effect  operate-  as  a  final  judgment  b^ 
tween  the  parties,  requires  signature.     ColleHon  v.  Mc  deary,  3  L.  430. 

8.  A  default,  which  became  under  the  old  practice  final  by  operation  of  law,  does  noi 
require  signature  to  perfect  it     Bahin  v.  Winchester,  7  L.  469. 

9.  The  record  of  a  final  judgment  will  not  be  received  in  evidence,  when  the  judgment 
is  not  signed.     Williams  v.  Jiollotcay,  11  L.  517.  , 

10.  Signature  is  only  required  to 'final  judgments,  and  not  to  interlocutory  ones,  thougn 
appealable.  So  it  is  no  objection  to  an  appeal  from  a  judgment,  refusing  to  set  aside  a 
sequestration,  that  it  is  not  signed.  Van  Winckle  v.  Flecheaux,  12  L.  148.  CRUn^'A*- 
Law,  V.  (d),  2),  No.  4.    Appeal,  I.  (b),  1 ),  No.  24. 

11.  It  is  presumed  that  clerks  record  all  judgments  of  their  courts,  until  the  «>"|™" 
be  proved.  But  their  neglect,  whatever  its  consequences  in  other  respects,  cannot  au- 
thorize reversal  of  a  judgment.     ^w66t// v.  C7«nno«,  13  L.  496.  j  •  •w  as 

12.  An  order  on  a  motion  to  discontinue  need  not  be  signed ;  and  is  admissiDle  as 
entered  on  the  minutes.     C.  P.  555 ;  Morgan  v.  Whiteside,  14  L.  277. 

13.  A  judgment  may  be  rendered  after  the  lapse  of  more  than  three  days  after  w 
verdict.     .6rory  v. -4rc/ry,  14  L.  288.  ^  •     II   in 

14.  As  between  the  parties,  the  premature  signing  of  judgment  is  not  assigname 
error.     OpoUdarhoUr  v.  Gardiner,  15  L.  612.    Atpkal,  VIII.  (b),  No.  1. 
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297,  548;  12  BL  242;  1  N.  S.  202;  2  K.  S.  858;  8  N.  S.  800;  2  L.  185  ;  5  B.  131; 
12  A.  85.  Eyidence,  V.  (c).  Pleading,  V.  (c),  1),  No.  1 ;  (e),  No.  35.  Bills 
A«D  Notes,  II.  No.  5.    Dokationb,  IV.  No.  5. 

4.  Plaintiff,  though  suing  as  executor  or  administrator,  may  recover  individaalljif  the 
amount  be  proved  so  to  be  due.  10  M.  456 ;  2  N.  S.  17,  274;  15  L.  492.  Bills  asd 
Notes,  IV.  (c),  No.  2 ;  (d),  3),  No.  17. 

5.  Judgment  cannot  be  ^ven  for  a  balance  due  defendant,  tmleft  speciallj  claimed  in 
the  answer.     Covpry  v.  Dvfaiiy  1  N.  S.  90. 

6.  If  an  absolute  judgment  be  rendered  when  the  petition  prajs  only  for  a  oonditioiuil 
one,  it  id  a  good  ground  for  reversal.     Sprigg  v.  Beaman^  6  L.  66. 

7.  Defendants,  sued  as  a  firm  on  a  commercial  transaction,  will  be  condemned  tii  uUdo, 
without  any  express  allegation  or  prayer  to  that  effect.  Chapman  v.  Earhf^  12  L.  230. 
Supra,  III.  No.  8. 

8.  Plaintiff,  claiming  certain  lots  without  alleging  the  buildings  thereon  to  be  a  nui- 
aance,  cannot  demand  their  removal.    Milne  v.  Girodeau,  12  L.  824. 

9.  Plaintiff  though  failing  to  prove  a  contract,  for  breach  of  which  he  claims  damages, 
may  recover  for  his  services.     Peterson  v.  Shorty  15  L.  159. 

10.  Judgment  cannot  be  rendered  for  a  balance  of  account  in  a  petition  claiming  the 
amount  of  a  lost  draft  Pleadings  should  have  a  reasonable  certainty,  and  some  ooonee- 
tion  exist  between  the  allegations  and  evidence.     Fisk  v.  Mead,  18  L.  332. 

11.  Plaintiff,  who  claims  the  rescission  of  a  sale  or  exchange,  cannot  recover  the  price 
or  value  of  the  thing  exchanged.  Rei^titution  of  the  thing  itself  can  alone  be  deereeiL 
So  a  purchaser,  suing  for  the  thing,  cannot  have  the  sale  rescinded.  Menefee  v.  Ji^ 
#«m,  2  R,  274 ;  Brovm  v.  Schmidt,  7  A.  349.     Jhjra,  4),  No.  5. 

12.  Where  one  sues  for  possession  of  a  house  or  its  value  with  damages  for  its 
detention,  judgment  should  not  condemn  defendant  absolutely  to  pay  the  value,  thereby 
rendering  him  the  owner,  but  decree  plaintiff  the  possession  with  damages.  Bateman  v. 
Ihzg,  11  R.  484.     Supra,  I.  Nos.  1,  14. 

13.  A  vendor  who  in  affirmance  of  a  sale  claims  the  price,  which  is  tiunted  with 
usury,  cannot  get  back  the  property  and  its  fruits ;  and  as  that  only  is  the  price  whidi 
is  a  lawful  consideration,  he  cannot  recover  the  portion  usurious.  Campion  v.  Oomptan, 
6  A.  G20. 

14.  An  executor,  himself  both  a  legal  and  testamentary  heir,  may  claim  as  the  latter 
and  contest  the  rights  of  the  heirs  at  law ;  but  where  he  simply  alleges  that  he  is  one  of 
the  heirs  of  the  full  blood,  and  denies  that  those  of  the  half  blood  have  any  rights  in  the 
succession,  the  will  being  nowhere  mentioned  and  his  rights  as  heir  at  law  fally  recog- 
nized by  the  judgment,  he  cannot  complain.     Sharp  v.  Kleinpeter,  7  A.  263. 

15.  In  a  petitory  action  no  judgment  can  be  rendered  in  favor  of  a  mortgagee,  no 
pai^y  to  the  record.    Lererxch  v.  Toby,  7  A.  445. 

16.  A  nominal  plaintiff,  suing  for  the  use  of  another,  cannot  have  judgment  if  the  hit- 
ter's title  be  declared  invalid.  The  usee  is  the  real  plaintiff;  and  one  not  interested  in  a 
suit  can  recover  nothing  in  it.  United  States  v.  Union  Bank,  8  A.  388.  Plbadikg^  L 
(b).  No.  6. 

17.  In  an  action  for  an  account  against  an  executor,  though  he  have  grossly  abused 
bis  trust  and  be  liable  fbr  ten  per  cent,  interest  under  act  13  March,  1837,  %  6,  Na 
102,  yet  a  less  rate,  if  prayed  for,  can  alone  be  allowed.  Bais  v.  CkoiMisSy  9  A 
376. 

18.  Slidbll,  J.,  dissenting.  Plaintiffs  substantially  claim  an  interest  aocoont  at  eight 
per  cent,  with  annual  rests;  under  this  claim,  the  allegation  of  a  failure  to  render  accounts, 
and  the  prayer  for  general  relief,  they  are  entitled  to  the  benefit  of  the  act  up  to  the 
point  that  eight  per  cent,  interest,  calculated  with  annual  rests,  would  reach.  As  their 
claim  calculated  on  that  basis  exceeds  ten  per  cent,  they  should  to  that  amount  have  the 
benefit  of  the  act.     Ih. 

19.  "Where  plaintiff  alleges  all  the  facts  necessary  to  fix  defendant's  liability  as  surety 
on  a  note  xm  which,  sued  as  indorser,  he  pleads  a  want  of  notice,  the  former's  right 
to  judgment  is  not  impaired  by  his  mistaking  defendant's  obligation  and  alleging  more' 
than  was  necessary.  Utile  per  inutile  non  vitiatur.  Chotn  v.  MerriB,  S  A.  533.  Bills 
AND  Notes,  VII.  (d),  1),  Nos.  11, 15. 

20.  A  sheriff  sued  for  a  false  return  cantiot  be  made  liable  under  act  7  April,  1826, 
$17,  No.  85,  for  not  returning  the  writ  on  or  before  the  return  day.  Ammanetis'f. 
Crand^  10  A.  174.    Sheriff,  II.  (b),  2),  c.  No.  14: 

21.  A  judgment  not  prayed  fbr  cannot  be  given  against  one  who  has  not  been  made, 
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nor  made  himMlf, «  party  lo  the  sniL    R.    Cttatiom,  IT.  No.  2.    AppEAt,  V.  (b),  1), 
No.  1. 

22.  Plaintiff  sned  for  tho  nullity  of  a  judgment,  a  seizure  under  whicli  he  enjoined. 
On  a  rule  by  defendant  to  release  the  seizure,  the  rourt  released  the  seizare  and  dis- 
misaed  the  suit.  Held;  the  court  erred  ;  the  judgment  is  vUra  petitionem  ;  and  plaintiff's 
demand  reaches  not  only  to  a  release  of  the  seizure  but  an  avoidance  of  the  judgment, 
on  which  issue  his  right  to  a  trial  cannot  be  tlius  defeated.  Levmeh  v.  Adanu,  11  A. 
610. 

23.  When,  in  an  action  of  partition  between  parties  in  community,  defendant  sues  ia 
reconTenlion  for  hnlf  the  expenses  in  supporting  the  slaves  in  controversy  with  privil^e 
on  plaintiff's  interest,  she  cannot  claim  such  interest  as  a  dation  m  paienterU,  though 
pnrol  evidence  of  plaintiff's  abandonment  of  all  claim  to  the  slaves  have  been  received 
without  objection  by  him  and  be  partly  admitted  of  record.    Dorvin  v.  Wittx,  11  A.  514. 

24.  BucHAKAN.  J.,  diseenting.  It  is  doubtful  whether  a  court  am  raise  n  question 
of  estoppel  as  applied  to  evidence,  received  without  oppoxilion  below  and  acquiesced  in 
here.  When  some  principle  of  morality  is  offended  or  some  violation  of  law  showti  by 
evidence  received  without  objection,  the  coDrt  vxWiptvprio  motii.  dismiM  a  euhject  taint- 
ed with  such  radical  vices.  But  it  ia  not  its  duty  to  originate  purely  technical  objections'; 
least  of  ail  in  aid  of  a  claim  stale  and  inequitable.     lb. 

25.  In  an  action  to  annul  for  alleged  informalities  a  sale  nnder  executory  process, 
nnappealed  frwn  and  unopposed,  though  it  appear  from  the  proceedings  offered  in  evi- 
dence that  they  issued  improperly,  sucli  delect  cannot  be  noticed ;  it  is  foreign  to  the 
issue,  and  the  evidence  must  be  presumed  to  have  been  offered  to  eitablidh  only  the 
infonBHliticfl  alleged.  Mj^en  t.  FoUain,  Vi  A.  888.  Evidence,  V.  (c),  Nos.  2,  9, 
21. 

2G.  Defendant  in  a  petitory  action,  who  has  prayed  for  judgment  for  his  improvements 
as  against  his  warrantor  but  not  as  against  plaintiff,  cannot  recover  for  them  Qgainst  the   - 
latter;  their  allowance  would  be  vhra  petitum.     Long  v.  SarAei,  13  A.  302. 

See 'Appeal,  IX.  (>i) ;  (e).  Attachment,  VI.  (a).  No.  2.  Bills  and  Notbb,  XII. 
(d).     Mabsiage,  XIV.  (c),  1),  No.  8.     Fleadino,  V.  (a),  8). 

B)  itauert  Snlmt^tMM  to  tht  InitUalitm  of  Suit. 

1.  Where  the  petition  demands  the  specific  performance  of  n  conimet,  by  which  part 
of  the  price  is  to  be  paid  in  cash  and  the  rest  in  notes  in  different  instalments,  the  judg- 
ment must  be  lo  that  eSbct,  and  nut  Tor  the  notes  fallen  due  since  the  svit  and  notes  lor 
Ibe  balance.    L^h\.  PuitUUtaaiU,  7  U.  811. 

2.  One,  suing  for  an  instalment  due  and  to  secure  two  others  not  yet  due,  cannot 
recover  (he  last  two  though  matured  daring  the  suit ;  a  new  suit  must  be  brOughL  Oow- 
ton  V.  Genait,  6  K.  S.  C85. 

3.  Judgment  cannot  be  given  for  any  matter  posterior  to  its  rendition,  and  the  dispute 
between  the  parties  can  only  be  settled  up  to  that  day.  Nor  can  facts,  occurring  after 
the  institution  of  suit,  be  considered  to  determine  (tie  justice  of  the  demand.  Elliott  v. 
Labnrrt,  5  L.  225;  Toume  v.  Toumt,  9  L.  467.  Monition,  No.  6.  Evidence, 
XXV.  (c),  No.  17.  IsjUNCTioy,  VIII.  (b).  No.  4.  Sbrtituues,  II.  (a),  2), b.  No.  6. 
Makbiaoe,  II.  (a),  No.  5 ;  X.  No.  18.  Courtb,  II.  (a),  No.  39.  Putbician,  No.  2. 
Plkadiko,  I.  (c),  8),  No.  10;  V.  (c),  2),  No.  10;  VI.  (b),  3),  No.  20;  IX.  (d),  Noa. 
8,  19.     Insolvknci,  III.  (b).  No.  22. 

4.  Where,  in  an  action  against  the  parcbasfir  at  a  credit  sale,  judgment  Is  claimed 
abdototely  for  the  price  and  not  in  the  alternative  as  it  should  have  been,  but  there  is  a 
prayer  for  general  relief  and  the  term  of  payment  has  expired,  the  court  will  decide  the 
case  on  its  merits.  .  Gottiehali  r.Dv  La  Soia,  6  L.  221.     htfra,  4),  No.  5. 
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The  ooart  will  set  aside  the  seizure,  reserrinfl:  his  right  to  recover  damages  and  annol 
the  sale  in  a  proper  proceeding.     Ccutilie  v.  Chctcerij  13  A.  561. 

3)  Injunction  and  Extcutonf  Proeett. 

1.  If  the  proceedings  against  defendant  be  changed  at  his  request  from  the  executory 
to  the  ordinary,  judgment  may  be  given  again.st  him  in  general  terms.  Clay  v.  OUAam, 
8  N.  S.  277.    ExKCUTORT  Pkockss,  IV.  Nos.  11,  12. 

2.  Ill  »n  injunction  againi^t  an  order  of  seizure,  no  other  defects  than  those  stated  will 
be  examined.     Landry  v.  VEgliie^  3  L.  220. 

3.  No  special  damages  beside  interest  under  act  1831,  No.  48,  can  be  allowed  defend- 
ant in  injunction  who  ^iks  none.  Nor  even  interest,  if  not  allowed  by  the  judgment,  for 
whose  amendment  on  his  opponent's  appeal  he  neglects  to  pray,  lb, ;  Anunu  v.  LamitT^ 
13  L.  124. 

4.  Grounds  for  enjoining  an  order  of  seizure  may  be  noticed  on  appeal  thoogh  not 
set  out  in  the  petition,  when  apparent  on  the  record.  Landrift  case,  supra.  No.  2,  refers 
exclusively  lo  points  not  made  in  the  petition  nor  appearing  on  the  record.  ChamiHsi 
T.  Atchison,  2  A.  488  ;  Galbraith  v.  Snyder^  lb.  492.  J&t/ro,  XI.  (b),  No.  2d.  Ikjoc- 
TiON,  II.  (a).  No.  1. 

5.  When,  in  seeking  to  enforce  her  judicial  mortgage,  plaintiff  erroneously  resorts  to 
executory  process -which  is  enjoined  by  defendant,  and  he  joins  issue  on  the  merits  of 
her  claim  which  is  litigated,  though  the  order  be  set  aside,  her  mortgage  will  be  reco^ 
nized  and  its  enforcement  by  Ji,  fa,  as  in  ordinary  cases  authorized,  she  paying  costs  up 
to  the  judgment.     Lebeau  v.  Jewell^  0  A.  168. 

6.  When  a  third  person  enjoins  an  execution,  alleging  that  the  debt  is  due  by  himself 
and  that  he  holds  unliquidated  claims  against  the  creditor,  which  he  pleads  in  oompeon- 
tion  and  on  which  he  pruys  for  judgment,  though  the  injunction  be  dissolved  in  Uflo  with 
damages,  judgment  will  be  granted  on  the  claims  pleaded  in  compensalion.  Hart  t. 
Cannon,  io  A.  721.    Injunction,  II.  (b),  2),  No.  10. 

7.  An  injunction  will  only  be  perpetuated,  as  issued,  for  some  legal  cause  stMed  in 
the  petition.  So  where  the  seizure  of  partnership  property  under  execution  against  an 
indi\idual  partner  is  enjoined  by  the  partnership,  the  objection  that  the  property  has  not 
been  advertised  as  the  debtor's  interest  in  the  partnership,  though  proved,  yet  if  not 
pleaded,  will  not  justify  the  perpetuation  of  the  injunction.  Pittman  v.  Mobickeau,  14  A. 
108. 

8.  Merrick,  C.  J.,  with  concurrence  of  Cole,  J.,  duisenting.  Plaintiffs  allege  that, 
under  an  execution  against  the  partner  only,  partnership  assets  could  not  be  seized. 
There  is  a  prayer  for  general  relief,  and  the  evidence  shows  that  the  seizure,  the  basis 
of  the  judicial  purehaser's  title,  has  not  been  made  subject  to  partnership  debts.  The 
injunction,  then,  should  be  perpetuated.    lb, 

4)  Accesaoty  Rights;  and  Prayer  far  General  Rtlie/i 

1.  Under  a  prayer  for  the  return  of  a  note  and  general  relief,  judgment  may  be  gireD 
for  the  amount  of  the  note,  with  a  proviso  that  its  surrender  shall  be  a  satisfaction  of 
judgment.     Dubourg  v.  Anderson,  7  M.  272. 

2.  Where  a  lessor  sued  for  rescission  of  a  lease  and  a  penalty  for  delay  in  paying 
rent,  the  rescission  and  penalty  were  not  allowed,  but,  under  the  prayer  for  general  re- 
lief, the  rent  with  interest.     Churchwardens  v.  Peytavin,  1  N.  S.  401. 

8.  No  privilege  can  be  allowed  plaintiff,  who  fails  to  pray  therefor  or  properly  allege 
his  right  thereto.    8  N.  S.  465 ;  2  L.  272 ;  9  R.  117. 

4.  Interest,  when  stipulated  in  a  contract,  cannot  be  allowed  unless  prayed  for ;  oHiery 
when  a  legal  consequence  of  the  obligation  sued  on.  VAquin  y,  Coircn,  8  N.  S.  C22; 
Duke  of  Richmond  v.  Milne,  17  L.  828;  Babin  t.  Nolan,  G  A.  295.  Succession, 
Vlll.  (f ),  2),  c,  Nos.  11,  13.    Minors,  III.  (f),  2),  Nos.  8,  8. 

5.  Under  the  prayer  for  general  relief,  suited  to  the  nature  and  justice  of  the  case,  the 
court  may  render  such  judgment  as  would  be  given  in  a  new  suit,  to  avoid  circuitj  of 
action.  So,  such  prayer  covers  the  error  in  the  prayer  for  a  specific  sum  less  than  the 
amount  due  as  alleged  in  the  petition.  In  like  manner,  where  heirs  sue  to  annul  a  pro- 
bate sale  and  partition  the  estate,  though  both  be  refused,  yet,  under  the  prayer  for  gen- 
eral relief,  they  may  recover  the  revenues  of  the  property  while  in  the  administrator** 
possession  before  the  sale.  And  thus,  too,  where  the  vendee,  calling  his  vendor  in  war- 
ranty, is  entitled  to  a  rescission  of  the  sale  though  not  prayed  for,  and  where  he  sues  for 
a  reseisaioa,  but  is  entitled  only  to  aacuriQr  which  is  not  dairoed,  yet,  under  &  poyev  for 
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general  relief  in  both  cases,  the  reAcistsion  will  be  decreed  in  the  first,  the  secnrity  exacted 
in  the  second.  7  L,  51,  152 ;  5  A.  665  ;  10  A.  280 ;  14  A.  706,  716.  Supra,  1),  No. 
1 ;  2),  No.  4.     Marriage,  XIV.  (c),  1),  Nos.  22,  29. 

6.  A  prajer  for  general  relief  does  not  authorize  the  annulment  of  fraudulent  sales, 
not  specially  attacked  in  the  pleadings.     Erwin  v.  Bank  of  Kentucky^  5  A.  1. 

7.  Under  the  prayer  for  general  relief,  a  privilege  on  property  claimed  by  plaintiff  as 
owner  may  be  allowed  him,  if  proved  without  objection,  and  where  defendant  is  not 
surprised  and  substantive  justice  done  between  the  parties.  Richardson  v.  Weiner^  5 
A.  646. 

8.  A  prayer  for  general  relief  may  be  available  in  certain  cases ;  e,g,  to  explain  vague 
Allegations;  but  for  no  other  puipose.  So,  where  there  is  neither  averment  nor  prayer 
ina  warrantor's  answer  for  relief  on  the  ground  that  his  vendee,  under  whom  plaintiff 
claims,  having  never  paid  the  price,  he  is  entitled  to  the  resolutory  condition,  no  such 
relief  can  be  granted.     Syer  v.  Bundy,  9  A.  540. 

9.  The  prayer  for  general  relief  will  not  authorize  a  decree  inconsistent  with  the 
special  remedy  sought.  So  plaintiff  who  sues  for  payment  of  a  note  which,  by  defend- 
ant's false  representations  of  the  maker's  solvency,  he  was  induced  to  purchase,  cannot, 
under  the  prayer  for  general  relief,  recover  the  price  paid  for  it.  Winston  v.  Tufts,  10 
A.  23.    Jury,  IV.  (c).  No.  21. 

10.  Where  plaintiff  asks  for  a  relief  less  extensive  than  that  to  which  he  is  entitled, 
but  also  states  the  facts  and  prays  for  all  relief  equity  would  sanction,  a  judgment,  accord- 
ing him  the  relief  to  which  he  is  entitled,  will  not,  ibr  such  suggestion  in  his  petition,  be 
changed,    Newion  v.  Gray^  10  A.  67. 

11.  Where  a  privilege,  though  not  claimed,  results  necessarily  from  defendant's  ad- 
mission in  hi^  answer  and  evidence  received  without  objection,  it  will  be  allowed  under 
the  prayer  for  general  relief.     Edwards  v.  Smith,  10  A.  536. 

12.  Where  the  lease,  annexed  to,  and  made  part  of,  plaintiff's  petition,  shows  that  she 
is  entitled  to  a  larger  sum  than  that  specifically  claimed,  she  may,  under  the  prayer  for 
general  relief,  recover  the  sum  really  due,  when  the  fimd  out  of  which  she  claims  to  be 
paid  has  not  yet  been  distributed.  Overend  v.  Bobinson,  10  A.  728.  Pleading,  IV. 
V.  (a),  f ),  Nns.  8,  12. 

13.  A  prayer  for  general  relief  authorizes  all  ordinary  decrees  which  the  pleadings 
and  evidence  may  justify ;  but  not  the  extraortlinary  remedy  of  the  imprisonment  of  a 
debtor  under  a  highly  penal  statute,  like  that  relating  to  a  forced  surrender.  The  pre- 
somption  is,  when  a  party  fails  to  invoke  such  a  remedy,  that  he  waives  it ;  and  the 
defence  is  conducted  acc*ordingly.    Leland  v.  Bose,  1 1  A.  60. 

14.  Where,  in  an  action  for  freedom,  plaintiff  mistakes  her  rights  and  alleges  herself 
absolutely  free  while  only  a  statu  libera,  she  will,  under  the  prayer  for  general  relief,  be 
entitled  to  a  decree  ordering  the  defendant  to  enfranchise  her,  though  not  specially  prayed 
for.    Belphine  v.  GuiUet,  1 1  A.  424.     Slavks,  I.  (b),  5),  Nos.  9,  26. 

15.  Where,  in  an  action  on  an  account,  plaintiff  alleges  that  defendants  are  indebted 
to  him  in  a  particular  sum  alter  being  credited  with  certain  notes,  erroneously  supposed 
to  be  held  by  them,  and  prays  that  the  notes  be  annulled,  the  account  adjusted,  and  judg- 
ment given  for  the  balance  found  due,  and  for  general  relief,  he  may  recover  the  sum 
shown  to  be  due  without  regard  to  the  amount  specified.     DonneU  v.  Parrot,  12  A.  690. 

16.  A  drawee  sued  the  drawers  alleging  that  for  their  accommodation,  without  funds 
in  his  hands,  he  had  accepted  and  paid  the  bill.  It  was  shown  without  objection  that 
thej  had  given  it  in  renewal  of  another,  given  plaintiff  in  closing  an  account,  and  had 
acknowledged  their  indebtedness  for  the  amount  claimed.  Held;  under  the  prayer  fur 
general  rt'lief,  plaintiff  is  entitled  to  judgment..   Powell  v.  Lawhead,  13  A.  627. 

17.  Judgment  will  be  rendered  only  for  the  rate  of  interest  claimed,  though  less  than 
that  stipulated  in  the  contract  sued  on.     Bringier  v.  Gordon,  14  A.  274. 

18.  When  defendants  sued  as  commercial  partners  let  the  case  go  by  default,  a  judg- 
ment against  them  in  solido,  though  prayed  for  jointly  only,  will  not  be  disturbed  under 
a  prayer  for  general  relief.     Taylor  v.  Hancock^  14  A.  693. 

19.  Under  act  23  February,  1852,  §  35,  No.  71,  suits  for  taxes  due  the  city  of  New 
Orleans  are  brought  by  filing  in  court  the  tax-bills,  which  are  to  bear  eight  per  cent, 
interest,  and  by  citing  the  tax-payers  by  advertisement.  In  such  suits,  then,  the  tax- 
bill  is  the  petitk>n  containing  all  demands  to  which  plaintiff  is  entitled  by  law,  and  so  a 
judgment  for  interest  cannot  be  assigned  as  error  because  not  claimed.  New  Orleans  v. 
iVii,  14  A.  862. 

20*  Uader  a  igm>jer  fpr  general  relief  in  an  oppoiitioo  to  an  executor's  aooount»  and  oq 
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proof  reeeired  without  objection,  an  illegml  charge  for  oommiflnons,  he  beinp;  a  legatee, 
C  C.  1679,  will  be  rejected  though  the  opposilioo  preaent  no  such  issue.  Suceeuum  of 
I/ugheSy  14  A.  863. 

See  Bills  and  Notes,  II.  No.  5.  Costs,  L  Noe.2,  3.  Lease,  L  (e),  No.  21. 
Pleading,  V.  (a),  3),  f,  No.  13. 

(b)  Oonformify  to  the  Verdict;  and  of  a  Remittitur. 

1.  A  judgment  must  follow  the  verdict;  if  the  verdict  give  no  interest,  the  judgment 
can  give  none.     5  M.  306,  390 ;  5  N.  S.  449,  462 ;  7  N.  S.  225,  263 ;  8  N.  S.  123 ;  4 

A.  6.    Jury,  IV.  (c). 

2.  The  court  below,  in  giving  judgment  on  a  special  verdict,  may  to  a  certain  extent 
supply  its  defects  from  the  evidence.     Desdunes  v.  Miller^  2  N.  S.  53. 

3.  The  court  may  give  judgment  for  the  amount  claimed,  though  the  verdict  exceed 
it  by  a  trifling  sum.     Gotdd  v.  Bridgers^  3  N.  S.  692. 

4.  A  party  may  always  enter  a  remittitur  for  any  sum  given  by  a  verdict,  to  which  he 
is  not  entitled,  and  claim  judgment  for  the  balance.     7  N.  S.  361 ;  2  L.  102, 286. 

5.  A  judgment  cannot  include  interest,  though  given  by  the  verdict,  when  a  remittiiur 
for  it  is  enten'd.     Ffoicer  v.  WilliamSy  1  L.  22. 

6.  When  separate  verdicts  for  different  amounts  are  rendered  a<i^inst  joint  tresfossers 
allowed  separate  trials  a  judgment  in  solido  cannot  be  given  against  them ;  it  must  fol- 
low the  verdict.     C.  P.  541 ;  Stewart  v.  Pruett,  6  A.  727. 

7.  Where,  in  an  acti<m  to  annul  a  will,  its  validity  by  consent  of  counsel  is  the  sole 
question  to  be  tried,  a  judgment  on  a  general  verdict  for  plaintiff  cannot  recognize  him 
as  heir.     Swift  v.  Swifij  9  A.  117. 

8.  A  judgment  that  plaintiff  recover  of  defendant  a  certain  sum,  ^  being  the  amount 
of  her  paraphernal  property  received  by  him  and  in  his  possession,"  is  suificientlj 
responsive  to  a  verdict  for  the  same  sum,  ^  the  value  of  paraphernal  property."  A 
Toung  v.  De  Toung^  9  A.  545. 

9.  Where  the  judgment  includes  the  surety  in  the  injunction  bond,  though  the  princi- 
pal only  be  named  in  the  verdict,  the  discrepancy  will  not  authorize  a  reversal  in  faror 
of  the  surety  who  appeals.  The  surety  is  by  statute  a  pkintiff  in  the  suit.  Act 
25  March,  1831,  No.  48;  29  March,  1833,  No.  66;  Mason  v.  PouUdUer,  10  A.  418. 
Appeal,  II.  (b),  Nos.  7, 12 ;.  V.  (b),  2),  No.  4. 

See  Appeal,  IX.  (a)  ;  (e). 

(c)   Chndttions  of  Judgment* 

1.  In  giving  judgment,  sucli  conditions  may  be  annexed  as  may  be  equitable  and 
necessary  to  protect  the  party  cast  against  other  prosecutions.  So,  where  a  judgment  is 
in  course  of  execution  or  a  party  garnisheed  in  another  state,  no  judgment  can  be  bad 
on  tlie  same  claim  in  this  state,  unless  subject  to  the  condition  that  do  execution  iseoe 
until  the  result  of  the  proeeedings  in  the  other  state  be  ascertained.  10  M.  609 ;  1  N. 
S.  412;  7  N.  S.  32;  5  L.  424;  1  A.  382;  10  A.  114.  Attachxrnt,  X.  (b),Na21. 
ExECOTORY  Process,  V.  No.  9.    Injunction,  II.  (b),  1),  No.  7 ;  8),  Na  11. 

2.  Where  phuntiff  consents  to  judgment  with  stay  of  execution  till  security  be  f«^ 
Dished,  though  no  such  security  might  otherwise  have  been  required,  defendant  naj 
insist  on  the  condition  and  contest  its  sufficiency.     Pemberton  v.  JSrvdn^  5  L.  25. 

8.  In  an  action  for  the  price  of  a  slave  who  has  sued  for  his  freedom,  execution  siay 
be  stayed  till  security  be  given  against  eviction,  though  not  asked  for  and  without  a 
prayer  for  general  relief.     Gottse^ik  y.J}$  La  JSom^  6  L.  221 ;   OBonon  v.  Dwight,  6 

B.  484. 

4.  The  conditions  on  which  judgment  is  confessed,  as  to  the  tioae  and  mode  of  execo< 
tion,  are  obligatory.     Afanadue  v.  FrankUn^  1  R.  122. 

5.  Circumstances  may  authorize  a  court  to  give  a  party  judgment,  snspendhig  its  exe- 
cution until  he  produce  books  and  papers  in  his  possession.  Tievnmn  v.  Mwrrok^  1  B. 
443. 

6.  Where  the  judgment  gives  plaintiff  possession  of  the  land  sued  for  on  paying  de- 
fendant a  certain  sum  for  his  improvements,  the  latter  may  have  execution  for  such  aom 
if  not  paid  within  a  certain  time.  MUlihen  v.  Howleg,  3  R.  253 ;  Conwag  v.  Wilder^  9 
L.  273.    Petitory  and  Possessory  Actions,  II.  (d).  No.  3. 

7.  Heirs  interested  in  property  irregularly  sold  may  be  compelled  to  mtiiy  the  sale, 
as  the  Qondirinn  of  obtaining  velkf  on  other  pointa.    Jkimbe»  v.  Ckediitn  8  A  727. 
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[7n  the  case  of  State  ex  rel.  Weisse  v.  Judge,  8  A.  92,  however,  If  was  said  (hat  ajud^i 
power  extends  not  only  to  the  setting  aside  of  an  incompiete  judgment,  but  to  a  dismmd 
of  the  cause.    But  quaere.] 

5.  Plaintiff,  to  whom  all  the  land  claimed  and  described  in  the  petition  as  about  thirtj 
arpents  is  given  by  the  judgment,  cannot  have  it  amended,  because  on  actual  measare- 
raent  the  land  contains  a  larger  quantity.     Conway  v.  Winter,  9  L.  273. 

6.  Plaintiff  may,  contradictorily  with  defendant,  have  his  judgment  with,  chaog^  to  a 
general  one  without,  a  mortgage.    Freeland  v.  Hodge,  12  L.  177. 

7.  One,  on  whose  prayer  and  instance  judgment  is  rendered,  cannot  have  it  opened, 
when  final,  to  correct  errors  of  calculation.     Browder  v.  Browder,  13  L.  158. 

8.  The  amendment  of  a  judgment  without  a  new  trial,  by  inserting  a  part/s  name 
accidentally  omitted,  is  irreguhir.  Whipple  v.  Hertxherger,  11  A.  475.  Costs,  HI.  (e), 
No.  15. 

9.  It  is  in  the  sound  discretion  of  the  district  judges  to  rescind  their  interlocatory 
orders.  An  order,  not  a  definitive  judgment,  may  be  rescinded  at  once  without  a  fonnal 
motion  for  a  new  trial.  Elder  v.  Rogers,  11  A.  606.  Execution,  V.  (a),  3),d,{  2, 
No.  22.    CouBTS,  I.  No.  3. 

10.  A  rule  to  set  aside  a  judgment  as  erroneously  rendered  and  signed  before  issue 
joined  without  plaintiff's  knowledge  or  default,  if  contested  on  its  merits  by  defesdant 
without  objection  to  the  form  of  proceeding,  cannot  be  dismissed  because  a  judgment  once 
signed  cannot  be  disturbed.  Such  ground  is  but  an  exception  to  the  form  of  prooeediog» 
which  in  effect  has  been  waived.  May  v.  BaU,  12  A.  416.  Sumxabt  Pbocbss,!!. 
No.  22. 

See  Appeal,  VI.  VIII.  (a).  No.  34 ;  IX.  (i).  CBiMiNix  Law,  V.  (d),  4).  Do- 
CONTINUANCE,  Nos.  9, 12.    New  Trial. 

VII.  Op  the  Notice  op  Judgment. 

1.  Service  of  a  copy  of  judgment  on  defendant's  bail  is  not  legal  service  on  defeadaRt, 
and  will  not  authorize  execution  against  him.     Frishy  v.  Sheridan,  3  N.  S.  242. 

2.  One,  against  whom  judgment  is  given,  cannot  rule  the  sheriff  to  amend  his  retain 
and  state  at  whose  instance  he  served  notices  of  judgment  Gramer  v.  Oarraby,  II L 
127. 

3.  Notice  of  judgment  is  to  be  served,  in  the  silence  of  the  code  on  the  subject,  like 
original  process.     Brown  v.  Trent,  12  L.  600. 

4.  One  leaving  the  state  temporarily  does  not  lose  his  domicil ;  if  pennaneDtlj,  the 
notice  must  be  served  at  his  last  residence.     lb. 

5.  Where  defendant  is  a  non-resident  but  has  an  attorney  on  record,  service  of  notice 
of  judgment  on  the  latter  is  sufficient     Opothlarholer  v.  Cktrdiner,  15  L..512. 

6.  Notice  of  judgment  must  "be  served  on  the  party  against  whom  it  is  rendered,  before 
a  fi,  fa,  can  legally  issue.     Ouidry  v.  Guidry^  16  L.  157. 

7.  Service  of  notice  at  defendant's  last  residence  in  the  parish,  where  judgmeDt  was 
obtained,  suffices,  though  he  afterwards  reside  in  another  parish.  Oressc^  v.  Vtiidia^i 
6  R.  458. 

8.  Defendant  may  have  a  fi,  fa,,  issued  before  notice  of  judgment,  quashed  and  a 
suspensive  appeal  allowed,  but  cannot  complain  if  he  take  a  devolutive  one  only,  ift^ 
V.  English,  12  R.  135. 

9.  A  garnishee  who,  though  not  notified  of  the  judgment  rendered  against  him  on  bis 
failure  to  appear  and  answer,  yet  knows  the  fact  from  correspondence  with  phiotiff's 
attorneys,  cannot,  for  want  of  notice,  enjoin  an  execution  which  he  could  set  aside  on 
motion ;  but  his  right  of  appeal,  to  date  from  the  service  of  judgment,  will  be  reser?ed. 
Landry  v.  Dickson,  7  A.  239.    Injunction,  II.  (b),  2),  No.  12. 

See  Appeal,  I.  (f ),  2),  Nos.  8, 13 ;  VII.  (b).  Crihikal  Law,  V.  (d),  2),  No.  5. 
Citation,  IV.  Nos.  5, 12.    Succession,  VIII.  (f),  2),  b,  Nos.  13,  33,  et  oL 

Vni.  Of  Nonsuit  and  Judghbnt  in  Gases  of  Doubt* 

1.  A  voluntary  nonsuit  will  not  be  set  aside.     Collins  v.  Nichols,  2  M.  132. 

2.  Plaintiff  is  not  entitled  to  a  nonsuit  after  a  general  verdict  against  him.  7  M.  490; 
5  N.  S.  643 ;  6  N.  S.  457. 

3.  Phiintiff  may  be  nonsuited  in  the  discretion  of  the  court,  after  a  special  verdict 
against  him.    Abat  v.  Sion,  7  M.  569. 
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4.  Where  the  &els  are  doabtlbl,  jodgment  should  be  given  agaiiut  the  party  hold- 
iag  the  affimuitire  of  the  issue.  Wabon  v.  Grata,  2  N.  S.  494 ;  Folty  v.  Mitruoa,  5 
A.  91. 

5.  Plaiotiff,  who  faiU  (o  estabtish  his  claim  irom  insufficiency  of  evidence  he  may 
■ftervards  be  able  to  supply,  will  be  nonsuited  and  not  concluded  by  n  final  judgmenL 
So,  where  there  is  no  allegation  nor  proof  of  notice  to  an  indoreer  in  an  »clion  on  a  note, 
there  will  be  a  nonsuit  only.  2  N.  S.  495;  3N.  S.  59,  62;  4  R.444;  13  A.  864,546, 
598,  600;  14  A.  81,  307,  309,  599.  Partnbkbhip,  IV.  (d),  No.  30.  PETiToar  *N0 
PostessOBT  AcTiOMS,  II.  (c),  3),  Nos.  7,  8.     Slaves,  1.  (b;,  5),  No.  14. 

6.  Plaintiff  has  a  right  to  put  his  case  before  a  jury,  and  cannot  be  nonBuited  against 
his  will.    Borer.BiuA,  6  N.  S.  2  ;  Xemion  v.  6fvetion,7N.  S.  171. 

7.  Where  executors  sued  for  an  acoount  file  a  partial,  and  pray  for  time  to  render  a 
fiosl,  Mie,  the  objections  of  plaintiff  in  his  absence  may  be  overruled,  but  he  cannot  be 
jwiaiwed  without  final  action  on  his  claim.     £oteley  v.  Okenty,  10  L.  430. 

8.  In  a  claim  for  loss  of  goods  from  several  parcels,  when  the  evidence  is  not  clear, 
the  lowest  and  not  the  average  price  will  be  allowed.     11  L.  170. 

9.  Where  mortgagees  fail  to  support  their  action  to  rescind  a  sale,  defendant  shall 
bare  final  jodgment ;  his  purchase  and  their  mortgnges  may  stand  together.  Bvdton 
t.SaJin,  11  L.  S53. 

10.  In  doubtful  cases,  the  conclusion  should  be  in  fnvor  of  one  who  strives  to  avoid  a 
loM,  nUber  than  ofone  who  seeks  a  gain.     17  L.  445  ;  1  R.  23;  5  A.  75,333. 

11.  Where,  though  the  consideration  of  a  stifulation  pour  autrui  have  partially  failed, 
Ibe  ooDirsct  is  not  cancelled  and  may  yet  become  obligatory,  plaintiff,  holding  the  bene- 
fidtl  interest  and  suing  to  enforce  it,  will  be  nonsuited  only.  CSty  Bank  v.  Duban,  1 
B.S70. 

12.  Where,  though  attachments  have  issued,  there  are  not  sufficient  jurors  present  to 
form  a  panel  when  the  case  is  called  in  plaintiff's  absence,  he  cannot  be  nonsuited  ;  no 
jury  being  formed,  he  could  not  plead  his  cause,  C  P.  536,  nor  defendant  tiy  it  ex  parU. 
BnAatm  v.  Loete,  5  R.  211. 

13.  As  a  general  rule,  plaintiff  who  fails  to  make  out  his  case  will  be  nonsuited  ;  but 
■D  exception  may  arise  from  the  circumstances  of  the  evidence,  which  must  be  lefl  to  the 
ooart'a  discretioD  uncontrolled  by  the  parties.  So,  final  judgment  will  go  against  plaintiff 
wbow  only  hope  of  recovery  rests,  it  is  plain,  on  unavailing  evidence.  6  R.  354 ;  13 
A.  893 ;  6  N.  S.  207. 

14.  Plaintiff  may  discontinue  at  anytime  before  judgment  on  paying  costs,  C.  P.  491, 
but  cannot  clwm  a  nonsuit.     Ontdfxr  v.  Tytm^aU,  6  R.  354. 

15.  Plaintiff,  who  with  a  fair  opportunity  has  &iled  to  make  out  his  case,  cannot,  on 
llw  Dien  Buggeation  that  on  another  trial  he  may  do  so  with  a  witness  not  examined, 
dum  a  nonsuit.     Dupri  v.  Stehard,  11  R.  495. 

16.  Ilie  court  can  nonsuit  plaintiff  without  his  consent,  only  where  the  case  has  been 
regularly  set  for  trial,  and  he  fails  to  ^pear  on  the  day  fixed  personally  or  by  attorney. 
C  P.  463,  536 ;  Walton  y.  Commereial  Bank,  12  R.  99. 

17.  Where  an  action  has  been  pending  more  than  three  years,  and  plaintiSs,  with 
unple  time,  have  failed  to  procure  the  necessary  evidence,  and  on  a  motion  for  a  new 
trill  n^  DO  surprise  or  expectation  of  getting  other  testimony,  defendant  will  have  final 
indiment.     N.  O.  and  Otrrolllon  Co.  v.  CSiaTttv.  3  A.  262. 
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defendant's  poeidoo  b  purely  defensive,  and  not  where  he  himself  is  obstractsd  in  the 
recognition  or  enforcement  of  his  own  rights  against  plaintiff.  Mock  t.  GarthpaiUy  11 
A.  287. 

28.  So  plaintiff,  who  has  enjoined  defendant's  execution,  cannot,  by  absenting  himself 
from  the  trial,  prevent  a  final  dissolution  of  the  injunction.  lb.  Infra^  XY.  (b),  Nos. 
14,  29.    Injunction,  VIIL  (a).  No.  17. 

24.  Where  in  a  petitory  action  defendant  stands  on  his  possession,  plaintifl^  who  fiub 
in  one  of  the  links  of  his  title  which,  it  is  probable,  he  can  afterwards  supply,  will  be 
nonsuited  only.    Dot^  v.  £gtom^  13  A.  318. 

25.  Plaintiff  may  be  allowed  a  nonsuit  even  after  a  general  verdiet  against  him.  WhiU 
V.  Wilkinson,  12  A.  359.    Appeal,  IX  (b),  Na  8. 

26.  Where  an  action  for  a  succession  debt,  improperly  brought  against  the  benefi- 
ciary heirs,  is  on  their  exception  dismissed,  they  are  entitled  to  a  nonsuit  only.  SlaU  v. 
Leckie,  14  A.  641. 

See  Infra,  XV.  (d).  No.  6.  Appeal,  IX.  (c).  Boundaht,  No.  18.  DiscoiTDnj. 
ANCE.  Evidence,  XIII.  XXII.  (e),  No.  4.  Prbboription,  IV.  (c),  4).  Smrrraa, 
VII.  No.  10.    Succession,  VIII.  (e),  7),  c.  No.  17. 

IX.  Of  Judgment  bt  Default. 

1.  Under  act  1805,  §  4,  No.  26,  a  party  could  set  aside  a  default  only  on  sAo«wy,uid 
not  merely  alleging  under  oath  that  he  hid  a  good  defence*  lUund  v.  Ikmbtnt,  8  M.  IM. 

2.  Under  that  act  [no  hn^  inforc^]^  in  all  cases  of  liquidated  accounts  or  demsodi, 
when  no  answer  was  filed,  the  allegations  in  the  petition  were  taken  pro  eot^miij  sod 
the  default  became  final  afler  three  days  without  any  action  of  the  court  4H.  663; 
8  N.  S.  88,  265 ;  4  A.  249. 

8.  A  default  cannot  be  made  final,  until  after  the  lapse  of  three  judided  daji.  7  M. 
860;  8  L.  114;  14  L.  268;  1  R 448. 

4.  In  an  action  for  damages  for  non-performance  of  a  contract,  a  defhnltoatitleBplaiB- 
tiff  to  nominal  damages  though  he  prove  none.    AUen  v.  lAoUaUy  9  M.  459. 

5.  A  default  may  be  made  final,  even  where  the  suit  is  for  the  recovery  of  Isni 
Fleming  v.  dmrad,  11  M.  301. 

6.  No  default  can  be  taken  until  all  legal  exceptions  be  disposed  of.  i^ovfe  v*  ^Si^ 
ti?»(A,8N.S.  118. 

7.  Though  issue  be  tacitly  joined  by  a  default,  yet  when  it  is  set  ande  by  fUiog  ui 
answer,  it  is  as  if  it  had  never  existed.     Mag^e  v.  Dunbar,  10  L.  550. 

8.  A  deposition  with  its  jurat  before  the  derk  of  the  same  date  as  the  jodgment,  ood- 
flrming  a  default,  it  will  be  presumed,  was  sworn  to  in  open  court.  AiUefl  v.  (IflNMSt 
18  L.  496. 

9.  The  confirmation  of  a  default  set  aside  is  null.    French  v.  Putnam,  14  L.  97. 

10.  A  default  on  a  petition  and  supplemental  petition,  if  the  former  have  been  im- 
properly served,  can  be  confirmed  only  on  the  latter.     BMard  v.  Lee,  14  L.  21S. 

11.  The  ten  days  defendant  has  to  answer  run  both  in  vacation  and  term  tine. 
Whenever  that  dehiy  expires  without  answer,  if  the  court  be  in  session,  dsAalt  ms^ 
be  taken  provided  it  be  not  the  first  day  of  ibe  term.  C.  P.  810-17-18 ;  Msm%  r. 
DaMdl,  14  L.  471 ;  Carmena  v.  Mat,  15  L.  165 ;  Btyan  v.  J^frueU,  16  L.  318. 

12.  To  confirm  a  default,  plaintifi^  must  now  in  all  cases  prove  his  demand,  (a  F* 
812 ;  Bryan  v.  SjprueU,  16  L.  818.  Bills  akd  Notes,  XII.  (e),  2),  Nos.  18,  Sl,90i 
81.    Evidence,  XIIL  (b).  No.  7.    PLEADnca,  VIL  No.  9. 

13.  An  order  setting  aside  a  default,  to  allow  a  dilatory  exception,  is  irregolsr.  B 
cannot,  however,  be  treated  as  a  nullity  by  plaintiff  but  must  be  rescinded,  as  improperi^ 
made,  before  he  can  confirm  his  default.     Wilcox  v.  Bide,  18  L.  426. 

14.  Damages  on  a  judgment  by  default  cannot  be  assessed  without  a  jury;  in  other 
eases,  they  may.  Art.  318  C.  P.  is  not  repealed  hy  act  10  February,  1841,  f  17,  No.  16 ; 
and,  in  suits  before  the  late  district,  parish,  and  commercial  courts  of  New  Orieans,  plain- 
tiff was  obliged  to  advance  the  juiy-fee  allowed  by  that  act.  18  L.  474 ;  6  &  273 ;  3 
A.  69;  5  B.  141. 

15.  Defendant,  cited  to  answer  within  a  certain  number  of  days,  is  entitled  to  the 
whole  of  the  last  day,  before  a  default  can  be  taken.    Fowler  v.  SmM,  1  R.  448. 

16.  One,  who  has  moved  to  set  aside  a  default,  cannot  urge  on  appeal  that  none  vai 
taken.    Bemken  v.  Farmer,  8  R.  155. 

17.  A  default  cannot  be  confirmed  without  proof  of  the  agency  of  the  party  eited. 
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84.  Where,  after  issue  on  an  ori^nal  demand  for  a  separation  fixHn  bed  and  board  and 
a  prospective  divorce  joined  by  defendant,  who  pleads  in  reoonventioa  with  a  similar 
prayer,  plaintiff  by  a  supplemental  petition  alleges  defendant's  adultery  and  prays  for  ao 
immediate  divorce,  a  default  on  the  supplemental  petition  cannot  be  ooofirmed,  tboagh 
at  the  time  the  case  be  not  fixed  for  trial.  It  must  be  regularly  set  for  trial  on  theactoal 
issue  of  defendant's  plea  and  the  feigned  issue  of  the  default.  Plaintiff  cannot  divide  the 
case.    Knigkt  v.  Knight^  12  A.  59.     Pleading,  IX.  (a).  No.  2. 

85.  Lea,  J.  The  pleadings  together  presented  an  issue  on  the  question  of  divorce, 
which  could  not  be  disposed  of  by  oonfirming  the  default  The  case  should  for  this  rea- 
son be  remanded.    lh» 

86.  Where  a  general  denial  is  filed  the  same  day  that  a  default  is  coofirmed,  but  not 
in  open  court  nor  under  the  usual  order  to  set  aside  the  default,  the  judge,  it  will  be  pre- 
sumed, did  his  duty  and  confirmed  the  default  before  the  answer  was  filed.  Biuuy  v. 
K  0.  Factory,  18  A.  810. 

87.  In  an  action  by  the  payee  of  a  note,  a  default  may  be  confirmed  against  the  maker 
without  proof  of  the  latter^s  signature.  ^KMmeg  v.  Fenner,  14  A.  870. 

88.  This  doctrine,  as  established  in  the  case  of  DaviSf  supra.  No.  31,  was  not  OYe^ 
ruled  by  that  of  TiUetij  Evidence,  IV.  No.  15,  which  was  an  action,  not  against  the 
maker,  but  his  administratrix,  and  to  which,  therefore,  art.  824  C.  P.  is  inapplicable. 
The  case  of  DavU,  which  is  not  so  much  as  mentioned  in  that  of  TV&tt,  has  been  gen- 
erally acted  on  since  it  was  rendered  as  a  rule  of  practice  and  ought  not  now  to  be  dis- 
turbed.    OunuM  curia  est  lex  curus,    lb.    Laws,  II.  (i).  No.  9. 

89.  Mebrick,  C  J.,  dissenting.  I  adhere  to  the  decision  <^  TiQstlts  case,  which  I 
understood  as  overruling  that  of  Davis*    lb. 

40.  Where  a  partnership,  by  which  a  note  is  signed,  is  alleged  to  consist  of  two  meoi- 
bers,  a  default  against  one  individually,  whose  name  does  not  appear  in  the  firm  nor  the 
return  of  citation,  cannot  be  confirmed  without  proof  that  he  is  a  partner.  lb.  m^ 
this  paitU  the  court  was  tinanunout.] 

See  Attachment,  V.  (b),  No.  28 ;  X.  (b).  No.  19.  Ck>UBTs,  IV.  (b),  Nos.  2, 10. 
Executory  Process,  V.  Nos.  11,  16.    Discontinuance,  No.  12.    Iksolvsvct, 

IV.  (b).  No.  25.    New  Orleans,  II.  (g),  5),  No.  7.    Pleading,  L  (c),  1),  b,  Nos. 
12,  28 ;  VI.  (a).    Summary  Process,  L  No.  6. 

X.  Of  the  Confession  of  Judgment. 

1.  The  court  will  not  allow  judgment  to  be  entered  on  plaintifiT's  producing  and  ofie^ 
ing  to  prove  defendant's  power  of  attorney,  unless  defendant  have  had  an  opportunitj  of 
praying  for  a  jury  to  contest  that  fact     Lewis  v.  Andrews,  1  M.  197. 

2.  A  garnishee's  admission  in  answer  to  interrogatories,  that  he  holds  property  of 
the  debtor,  is  not  a  confession  of  judgment.     Hanna  v.  Creditors^  12  M.  82. 

8.  A  technical  confession  of  judgment  can  only  be  made  by  defendant,  or  some  one 
authorized  by  him.     Gasguet  v.  J<^nston,  8  N.  S.  547. 

4.  Of  two  plaintiffs  he  alone,  to  whom  the  answer  admits  an  indebtedness,  can  have 
judgment  on  the  admission.     Parsons  v.  Suares,  9  L.  418. 

5.  Where  the  answer  admits  part  of  the  daim,  judgment  may  be  obtained  therefor  on 
motion  without  a  trial ;  and  the  case  lefl  open,  as  to  the  part  in  dispute.    Jb.;  4  B.44; 

5  B.  447 ;  4  A.  407 ;  11  A.  746.     Mandate,  V.  (b),  7),  Na  86. 

6.  No  particular  form  is  necessaiy  to  a  confession  of  judgment.  Any  admiasioo  of 
the  claim,  that  leaves  no  issue  to  be  tried,  is  a  confession  of  judgment.  SJknMsrY.Dan^ 
eron,  5  R.  447. 

7.  Plaintiff's  agreement  in  a  consent  judgment  to  confess  judgment  for  certain  amoants 
in  favor  of  certain  persons,  not  parties  to  the  suit,  does  not  authorize  sl  ^  fa.  and  is  bat 
a  stipulation  pour  auirui  the  beneficiaries  must  enforoe  by  suit.     C.  P.  85 ;  £k  Boat 

V.  Mouton,  9  R.  48. 

8.  A  judgment,  erroneously  confessed  for  the  whole  claim  by  defendant  entitled  to  a 
partial  credit  in  favor  of  an  administrator,  is  void  to  the  extent  of  the  error;  bat  the 
creditors  and  hein  not  having  induced  the  error  are,  through  plaintiff  their  representa- 
tive, entitled  to  the  judgment  for  the  amount  really  due.     McEhraik  v.  Dupuy^  2  A.  520. 

9.  Consent  decrees  decide  nothing ;  they  merely  authenticate  private  agreements,  ren- 
dering them  executory  between  the  parties.  Their  effect  as  to  third  persons  is  that  of  s 
transaction  in  authentic  form.     UnioH  Bank  v.  ACirifi,  8  A.  84 ;  Chreiien  v.  Jiiekardsfmj 

6  A.  2.    Evidence,  XV.  ( j).  No.  22.    Marriage,  VL  No.  10 ;  XIV.  (c),  1),  No.  12. 
MoRTaAGE,  Vni.  (c),  No.  1 6.    Obligations,  VII.  (b),  2),  a,  No.  8 ;  d,  Na  16. 
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10.  A  consent  decree  in  a  proceeding  to  which  a  father  and  his  children  are  parties, 
aeiting  a  mortgage  on  his  property  after  hia  insolvency  is  ascertained  by  a  third  per- 
aaa's  execution  against  him  returned  nuHa  bona,  cannot  affect  the  creditor.     £L  3  A.  34. 

11.  A  seixure  under  a  valid  and  subeieling  judgment,  though  by  confeasion,  confers  a 
prif  il^.     Violett  y.  FairehUd,  6  A.  1 93. 

12.  Judgment  on  a  note  filed  under  the  general  denial,  the  judge  declaring  that  (he 
law  and  evidence  were  in  plaintifi^e  fovor,  is  valid,  though  the  attorney  also  confessed 
judgment  wiihont  authority.     Girard  v.  Hineh,  6  A.  651. 

13.  On  eshibitioD  of  an  authentic  act,  anthoriEing  the  creditor  to  enter  up  formally  in 
a  competent  court  without  notice  a  judgment  against  ihe  debtor  tor  a  certain  som,  ao> 
knowledged  to  be  due,  the  court  will  enter  the  judgment  as  if  confessed  in  open  court. 
Parties  can  c(»fess  judgment  by  special  power  as  well  aa  in  person.  Tohdano  v.  Self, 
7  A.  60. 

14.  A  confeasioa  of  judgment  may  be  taken  as  security  for  a  debt  due,  or  to  become 
due.    A'cjbr^'fi  V.  Avtm,  7  A.  298. 

15.  A  written  agreement,  signed  by  one  who  "  waives  dtation  and  service  and  con- 
fesses judgment  for  a  certain  sum  according  to  the  prayer  of  the  petition,"  on  which  the 
igreement  is  tadoned,  aathonzes  judgment  against  him.     Dtaeion  v.  £ahin,  9  A.  357. 

IS.  In  a  revocatory  action  to  set  aside  a  sale  from  a  husband  to  his  wife  as  fraudulent 
and  simalated,  she  may  confess  judgment  on  what  terms  she  pleases,  if  in  good  faith  and 
for  her  own  advantage  and  not  her  husband's.  The  onut  is  on  her,  afterwards  attacking 
the  judgment  as  in  evasion  of  law  for  his  benefit,  to  show  it.  Woodward  v.  Lwrly,  11  A. 
280.     Ltfra,  XI.  (b).  No.  28.     Mabeiaok,  VIII.  (d),  Nos.  6, 15,  el  al 

17.  A  wife,  duly  assisted  by  her  husband  and  properly  a  party  defendant,  may  confess 
jodgraent  verbally  in  open  court ;  the  consent  need  not  be  in  writing.  And  where  the 
dnree  itself  states,  that  it  was  rendered  "  by  consent  of  plaintiff  and  defendants  "  the 
coownt  wiU  be  presumed,  until  the  contrary  appear,  to  have  justified  the  decree.     lb. 

18.  Judgment  cannot  ^  entered  even  in  favor  of  plaintiff  against  his  will,  imless  he 
be  in  default  or  after  due  atepa  to  put  the  cause  at  issue  and  have  it  fixed  for  trial.  Jliay 
T.M12  A.  416. 

19.  Thos ;  before  isaue  joined  judgment  by  c<»ifes8ion  was  entered  and  signed  in  favor 
of  plaintiff,  but  without  his  knowledge  or  consent  or  his  counsel's,  though  erroneously 
lUted  on  the  minoles  to  have  been  in  the  latter's  motion.  A  rule  to  set  aside  the  jndg- 
mcnt  baving  been  contested  on  ita  merits  without  objection  to  the  form  of  proceeding ; 
itU;  the  jni^  cannot  raise  the  objection  and  must  set  aside  the  judgment,     lb. 

20.  The  doctrine  in  the  case  of  the  Union  Bank,  witpra,  No.  9,  is  loo  broadly  announced 
sod  most  be  limited  in  its  application.  Thus,  a  judicial  mortgage  may  flow  from  a  con- 
fosioo  of  judgment,  Mostg^ge,  V.  No.  16,  and  a  consent  decree  have  the  effect  of  a 
judicial  partition,  Infra,  XV.  (d).  No.  28.     Greenwood  v.  New  OrUant,  12  A.  426. 

See  &<pro,  V.  (c).  No.  4.  Appeal,  I.  (c).  ATTOitNET,II.  (a),  8),  Nos.  7, 11,  18,  «i 
oi  CospoRATiOMa,  VII.  No.  8.  Evidence,  XII.  (j).  i),  No.  10  ;  XXII.  (a).  No.  8. 
Emcotobt  PBOcaas,  II.  (b),  1),  Noa.  8,  6.  Iitbolverct,  IV.  (c).  No.  21.  Man- 
dim,  L  (b).    Mmobb,  IIL  (f),  4),  No.  12.    Succession,  VIII.  (e),  2),  b.  No.  6. 

XI.    Or  THE  NtTLLITT   OF  JtTDOICENT. 

(a)  In  General. 

1.  The  nullity  of  a  judgment  sued  on  may  be  pleaded  and  prayed  fi>r  in  reconvention. 
PiMm  V.  Coib,  2  L.  139. 

2.  A  judgment  against  a  minor  not  legally  represented  is,  as  one  without  parties,  abso- 
lutely void ;  nor  need  he,  to  protect  himself,  resort  to  an  appeal  or  action  of  nullity. 
Ptgeh*  V.  Pta-wlol,  6  L.  877 ;  Baidwin  v.  Carleton,  11  R.  109. 

•i.  A  fraud  by  the  machinery  of  a  judgment,  where  the  court  is  the  uncons<uous 
uutrameiit,  ia  aa  liable  to  be  annulled  aa  when  effected  in  the  usual  form  of  a  contract. 
PraU  T.  Ortditori,  5  K.  288 ;  Modget  v.  Hogtm,  10  A.  18. 

4.  A  judgment  allowing,  after  const.  1845,  art.  71,  a  fee  to  counsel  appointed  by  the 
CDart  to  an  abaentee,  is  a  nullity.  No  action  is  necessary  to  have  it  declared  so.  C.  C. 
12 ;  2  A.  493;  6  A.  565.     COURTS,  I.  No.  7. 

See  Citation,  II.  No.  31.  Evidekce,  XXII.  Injunction,  IL  (h),  1),  No.  S. 
Makrusb,  XIV.  (c),  2).  Uinobs,  IIL  (f ),  4),  No.  12.  New  Orleanb,  II.  (e),  fi), 
c,  No.  20.     PasscRiTTioii,  IIL  (c),  &).    Succebsion,  VIIL  (f ),  2),  b.  No.  28. 
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(b)   Groundi  of  NuOity  ;  and  Sufficiencff  of  the  AUegaUant  trnd  Evidence. 

1.  A  jadgment  against  a  party  not  cited,  or  legally  incapacitated  to  defend  hinuelf,  or 
expressly  privileged  from  judicial  pursuit,  is  void.  Bernard  v.  Vignaudy  1  N.  S.  1 ; 
Thotnae  v.  Breedlove,  6  L.  577.  Infroj  XV.  (c).  Absentees,  IL  Nob.  2,  14^  23. 
Attachment,  V.  (a),  No.  2;  (b),  Nos.  6,  16,  et  oL;  VI.  (a),  No.  1.  Citation,  IV. 
No.  2.  Courts,  II.  (a),  Na  19.  Execution,  V.  (d),  9),  No.  8.  Inbolyenct,  YL 
XII.  (b).    Succession,  VIII.  (f ),  3).    Pbescbiption,  ILL  (c),  6),  No.  8. 

2.  The  action  lies  against  a  judgment  obtained  on  false  docoments,  though  not  f(Hged, 
and  though  the  party  using  them  were  innocent  of  any  evil  intention.  Beauehaaq^  v. 
McMieken,  7  N.  S.  606. 

S.  If  defendant  permit  himself  to  be  arrested  on  a  eo.  #a.,  this  is  not  sadi  an  execatkm 
of  judgment  as  prevents  him  from  urging  its  nullity.     Abat  v.  Hobnet^  8  N.  S.  147. 

4.  A  judgment,  rendered  in  consequence  of  fraudulent  misrepresentatioiis  of  plaintiff's 
counsel,  will  be  annulled.    PaxUm  v.  Cohb^  2  L.  139. 

5.  It  is  no  ground  of  nullity,  that  the  judgment  gave  interest  where  the  Terdict  gave 
none.    McMxcken  v.  ARUauthn,  2  L.  182. 

6.  No  action  lies  against  a  judgment,  voluntarily  executed  or  acquiesoed  in  by  the 
debtor.  C.  P.  567,  612.  So  one,  who  buys  in  his  property  seised  under  a  judgment 
against  him,  cannot  sne  to  annul  it.  Mucker  v.  Lacy^  2  L.  265  ;  Landry  ▼.  Ootmtb/^  4 
B.  128.    Appeal,  L  (c).  No.  7 ;  IX.  (g),  2),  No.  26.    Partition,  III.  (b),  No.  20. 

7.  Where  fca  agent,  intrusted  with  a  note  to  deliver  to  the  maker,  in  the  latler^s 
absence  obtains  jadgment  on  it,  though  he  know  a  large  portion  of  it  has  been  paid,  such 
judgment  may  be  annulled  and  the  creditor,  pending  the  action,  enjoined.  C.  P.  607, 
613  ;   GarHck  v.  Reeee,  8  L.  104. 

8.  Defects  in  jodicial  proceedings,  such  as  want  of  appearance  or  a  default,  caa  only 
be  remedied  by  appeal  and  not  by  action  of  nullity.     Seymour  v.  Cooley^  9  L.  79. 

9.  So,  too,  a  judgment  cannot  by  direct  action  be  annulled  lor  referring  to  no  kw  or 
assigning  no  reasons,  and  because  against  a  wife  on  her  joint  contract  with  her  husband; 
the  remedy  is  by  appeaL  Chiaseon  v.  Duplantier^  10  L.  573.  Injunction,  IL  (b), 
2),  No.  27. 

10.  The  evidence  must  be  clear  and  conclusive  to  annul  a  judgment  £>r  finaud  and  ill 
practice.     Hendricks  v.  Jfbn,  1 1  L.  139. 

11.  A  judgment  homologating  a  curator^s  account,  palpably  fraudulent  as  to  a  partkni- 
lar  item,  will  be  annulled.   Fox  v.  Bonner j  12  L.  406. 

12.  An  action  to  annul  a  judgment  will  lie  only  for  one  of  the  causes  eniuierated  in 
the  code  of  practice.     C  P.  606,  607,  608  ;  Derbigny  v.  Peirce,  18  L.  551. 

13.  The  action  lies  in  other  cases  than  those  specified  by  the  code  of  practice ;  as 
where  a  party  cannot  be  relieved  by  appeal  and  will  otherwise  sustain  real  injoty,  and 
the  case  presents  facts  on  which  a  court  of  equity  in  the  other  states  would  interfere. 
Chinn  V.  Mun'y.  No.  One,  1  R.  523. 

14.  But  in  such  case  the  applicant  must  state  specially  the  natare  of  the  defence  and 
the  facts  on  which  he  seeks  relief,  and  prove  he  has  been  guilty  of  no  laekes.  It  will  not 
suffice  to  allege  he  has  a  good  and  valid  defence.     lb, 

15.  A  party  not  present  at  the  trial  cannot  annul  a  judgment,  because  a  juror  and 
witness  were  interested.     Greseap  v.  Winchester^  6  R.  458. 

16.  A  corporation  having  been  dissolved  af^er  being  sued,  an  answer  was  filed  by  its 
attorney,  who  shortly  afterwards  resigned  his  appointment.  No  further  proceedti^  were 
had  for  several  years,  when  the  action  was  tried  ex  parte  in  the  absence  of,  and  withoat 
notice  to,  any  representative  of  the  corporation,  or  its  stockholders,  or  any  one  interested 
in  the  defence.     Beld;  the  judgment  is  null.     Museon  v.  Biehardaonj  11  R.  37. 

17.  The  action  is  not  limited  to  the  cases  specified  by  C.  P.  607 ;  but  ^intiff  most 
show  that  it  would  be  against  good  consdenoe  to  execute  the  jod^ent,  and  that  he 
could  not  have  availed  himself  of  the  matter  in  the  former  suit,  or  was  prsv^»ited  by 
fraud  or  accident.  If  by  reasonable  dUigence  he  could  have  known  sacb  matter,  or  if 
he  have  been  gnilty  of  laekes,  he  cannot  be  relieved.  Norris  v.  Frisloe^  3  A.  646 ; 
Sivain  v.  Sctmpson,  6  A.  799.     Infra,  XHI.  Nos.  23,  32.     New  Tkiai^  IH.  (b). 

18.  Proof,  that  a  return  that  defendant  was  personally  died  is  untme,  ia  sofilcient  to 
annul  the  judgment.     Stdctn  v.  Menard,  5  A.  218. 

19.  A  judgment  debtor  cited  through  an  unauthorised  agent  may,  though  silent  aev* 
eral  years  after  being  notified  of  the  judgment  and  neglecting  to  appeal,  still  have  an 
action  of  nullity.     C.  P.  604-6-8 ;  lb. 
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20.  Plaintiff  who,  in  an  action  to  annul  a  judgment  decreeing  the  ownership  of  land 
to  be  in  defendant,  does  not  allege  ever  having  had  possession  or  title,  will  be  dismissed. 
FergHMon  v.  Thomoi^  6  A.  218. 

21.  An  action  of  nullity  lies  where  there  has  been  no  citation,  or  one  so  grossly  defec- 
tive that  the  party  could  not  learn  from  it,  when  and  where  to  appear.  But  this  remedy 
cannot  be  extended  to  minor  defects  of  form.    Bird  v.  Gain^  6  A.  248. 

22.  Thus;  where  garnishees  are  served  with  interrogatories,  4he  order  to  answer 
them,  and  the  petition  of  garnishment  which  asks  for  garnishment  process  but  no 
express  judgment,  and  the  citation  requires  them  to  answer  at  a  specified  time,  or  show 
cause  why  the  interrogatories  should  not  be  taken  for  confessed,  but  not  to  comply  with 
any  other  demand,  they  cannot  annul  a  judgment  against  them  for  the  sum  recovered  of 
the  debtor.    i&.    Execution,  V.  (a),  3),  d,  §  2,  No.  7. 

23.  If  there  be  no,  or  a  defective,  cause  of  action,  a  party  must  appear  and  show  it ; 
he  has  no  more  right  to  neglect  answering  than,  in  answering,  to  neglect  pleading  pay- 
ment or  prescription.  Defences  available  to  an  original  action  do  not  authorize  an 
injunction ;  neither  should  they  an  action  of  nullity.  Nor  does  it  matter  that  the  judg- 
ment is  confirmed  on  default.  There  is  as  much  negligence  in  failing  to  appear  and 
make  any  defence,  as  in  failing  to  present  the  defence  after  having  appeared.  Swain  v. 
Sampton,  6  A.  799.  Infra,  XV.  (b),  Nos.  35,  36;  (d).  No.  8;  (e).  No.  16.  Injunc- 
TiON,  II.  (b),  2),  Nos.  2,  19,  et  aL 

24.  Where  a  default  on  a  note  payable  to  James  S  and  indorsed  J  S,ia  confirmed 
against  James  S,  the  latter,  though  wholly  unconnected  with  the  note,  the  indorsement 
being  that  of  his  brother  John  S^  is  precluded  by  his  laches  in  failing  to  appear  and 
prevent  the  error  of  evidence  from  an  action  of  nullity.  lb, 

25.  A  judgment  cannot  be  annulled  for  defects  of  form  not  specified  in  the  petition. 
Where  there  is  no  allegation  of  a  want  of  legal  citation,  a  refined  blemish  in  the  phrase- 
ology of  the  writ,  discoverable  only  by  technical  subtlety,  will  not  vitiate  a  judgment 
based  on  a  citation  containing  no  palpable  and  radical  defect.  Apices  juris  non  sunt 
jura.      Landry  v.  Dickson^  7  A.  239.      Supra,  V.  (a),  3).     Citation,  L  No.  14. 
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26.  A  judgment  against  an  absent  defendant,  represented  neither  by  a  curator  cut 
hoc,  nor  an  authorized  agent,  will  be  annulled.     Phelps  v.  Sawyer,  7  A.  551. 

27.  Irregularities  in  a  partition  and  probate  sale,  because  the  judgment  did  not 
direct  the  mode  of  partition  nor  appoint  a  notary  to  make  it,  are  the  subject  of  appeal 
rather  than  an  action  of  nullity.     Gihnore  v.  Gilmore,  9  A.  197. 

28.  Where,  afler  a  wife  obtains  a  separation  of  property  for  her  husband's  insolvency, 
she  confesses  judgment  for  supplies  for  her  separate  property,  she  cannot  sue  to  annul 
the  judgment,  because  she  had  but  become  surety  for  her  husband's  debt  for  things  he  was 
bound  to  furnish  his  family.  Such  matters,  if  available,  could  be  only  rectified  upon 
appeal.     C.  C.  2409  ;  C.  P.  605-7-9 ;  Dawson  v.  Babin,  9  A.  357.    Supra,  X.  No.  16. 

29.  Mere  informalities  preceding  a  decree  pf  adjudication  to  the  surviving  spouse, 
which  it  is  not  against  good  conscience  to  enforce,  afford  no  ground  for  an  action  of  nul- 
lity to  a  minor  regularly  represented.  The  remedy  is  by  appeal.  Ferrier  v.  Ferrier,  9 
A.  428. 

30.  The  case  of  Marty  v.  Harty,  8  N.  S.  520,  annulling  an  adjudication  because  the 
family-meeting  failed  to  take  the  prescribed  oath,  arose  before  act  1826,  No.  85,  which 
has  restricted  the  latitude  given  minors  by  615  C.  P.     Ih. 

31.  A  judgment,  which  it  is  against  good  conscience  to  maintain,  will  be  controlled, 
it  seems,  by  those  equitable  principles  which  exist  and  may  be  enforced  independently 
of  the  textual  provisions  of  t)ie  code.     lb, 

32.  A  judgment  cannot  be  annulled  for  a  failure  to  serve  amended  petitions,  without 
which  the  judgment  might  have  been  obtained.     Paschal  v.  Union  Bank,  9  A.  483. 

33.  The  fact,  that  plaintiff's  capacity  to  sue  as  agent  was  not  established,  does  not 
aathorize  an  action  of  nullity.    Defendant  had  his  appeal.   Maskell  v.  Homer,  10  A.  641. 

34.  The  cases  of  ill  practice,  specified  in  art.  607  C.  P.,  are  illustrative  and  not  ex- 
clusive of  other  eases.     Lacoste  v.  Robert,  1 1  A.  33. 

35.  Thus ;  the  counsel  of  both  parties,  to  save  costs,  agreed  to  take  the  testimony  of 
witnesses  residing  in  an  adjoining  parish  without  a  commission,  and  submit  the  cause  for 
decision  ;  one  of  the  parties  who  made  no  objection  to  the  agreement  when  communi- 
cated to  him,  without  having  discharged  his  counsel,  afterwards  fixed  the  case  himself  for 
trial,  and  obtained,  judgment  in  the  absence  and  without  the  knowledge  of  the  opposite 
party  or  either  counsel ;  held  ;  the  judgment  must  be  annulled.     Ji. 
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86.  Where  one  pereoDally  cited,  with  full  knowledge  of  matten  afterwards  arged  for 
an  injunction,  allows  a  default  to  be  niade  final  against  him  without  interposing  any  plea 
or  applying  for  further  time  to  answer  or  for  a  continuance,  or  suggesting  an  inability  to 
make  at  the  time  a  proper  defence,  he  cannot  enjoin  and  annul  the  judgment ;  it  would 
be  a  premium  for  neglect.  Ai-t.  607  C.  P.  does  not  apply  to  such  a  case.  Me£a$  y, 
PurviSy  12  A.  85. 

87.  To  annul  a  judgment  for  the  existence  of  a  receipt,  plaintiff,  under  art  607  C.  P., 
must  allege  that  he  has  found  it     C.  P.  .618 ;  Todd  v.  Puton^  12  A.  88. 

88.  Where  defendant  had  no  acknowledged  domicil  or  reudence  in  the  parish  at  the 
date  of  a  service  of  citation  there,  left  at  his  residence,  a  default  confirmed  against  hi« 
will  be  annulled.     Flynn  v.  Rhode$,  12  A.  239. 

89.  Defendant  against  whom,  on  an  answer  by  an  attorney  at  law  without  authority, 
judgment  is  rendered  without  service  of  petition  and  citation,  may  sue  a  few  months 
afterwards  to  annul  the  judgment,  without  alleging  or  showing  a  good  defence  or  fraud 
practised  upon  him.     Marvel  ▼.  Manauvrier^  14  A.  8. 

40.  Wahi>orih*9  cai^e,  Attormet,  II.  (a),  2),  No.  18,  was  decided  on  the  laws  of  Mis- 
sissippi where  the  judgment  then  under  consideration  was  rendered,  and  is  inappUcable 
to  a  case  arising  in  our  courts,  and  which  must  be  determined  by  our  own  laws.    Bl 

41.  Where  in  an  attachment  suit  an  exception  by  the  curator  cd  hoe,  that  the  party 
making  the  affidavit  as  agent  was  not  really  such  and  that  plaintiff  was  not  absent,  is 
overruled,  defendant  cannot  afterwards  annul  the  judgment  on  the  same  grounds.  SUny 
T.  JoM$^  14  A.  73. 

42.  A  case,  partially  tried,  was  continued  indefinitely  to  enable  plaintiff  to  propound 
interrogatories  which,  as  his  counsel  promised  to  do,  he  did.  The  return  recited  that  the 
interrogatories  were  served ;  but  the  return  was  false.  Plaintiff,  acting  in  good  &ith 
and  supposing  the  return  correct,  had  the  interrogatories  taken  pro  eomfugU,  The  case 
was  regularly  called,  fixed,  and  posted  up  ;  and  on  the  day  of  trial,  defendant's  counsel 
being  absent  though  sent  for,  plaintiff  took  judgment  on  the  implied  oonfeasion  of  his  in- 
terrogatories  and  other  evidence.  Defendant  then  sued  to  annul  the  judgment  on  the 
ground  that,  having  relied  on  the  agreement  to  propound  interrogatories  as  a  ftirther  no- 
tice of  trial,  he  had  been  deprived  of  a  just  defence  by  the  false  return.  Hdd;  the  ac- 
tion cannot  be  maintained.    McKnighi  v.  CofmeU^  14  A.  396. 

43.  It  was  considered,  in  this  case,  that  the  object  of  plaintiff's  interrogatories  was 
not  to  bring  a  party  into  court,  but  to  obtain  evidence ;  that  his  promise  to  file  them  did 
not  bind  him  so  to  do ;  that  it  was  precisely  as  if  a  continuance  had  been  granted  on  his 
promise  to  take  the  deposition  of  a  witness  for  himself;  that,  in  not  appearing  at  the  trial 
and  urging  any  objection  he  might  have,  it  was  defendant's  own  lacAe$;  and  that  plain- 
tiff, acting  in  good  faith,  could  not  on  such  grounds  be  deprived  of  his  judgment    Jb. 

44.  Buchanan,  J.,  with  Colb,  J.,  concurring.  There  being  no  fraud  or  ill  practice 
on  plaintiff's  part,  the  case  does  not  come  within  arts.  606-7  C.  P.  The  want  of  service 
of  the  interrogatories  was  not  a  vice  of  form  justifying  an  action  of  nullity.  Plaintiffs 
claim  has  been  established  by  other  evidence  withoiit  regard  to  the  implied  confession  of 
those  interrogatories.  Defendant  has  been  guilty  of  ^ocAst;  his  remedy  was  by  appeal; 
and  it  is  not  against  good  conscience  to  execute  the  judgment.     lb, 

45.  In  the  absence  of  all  proof  of  fi^ud  or  ill  practice  on  plaintiff's  part,  his  judgment 
cannot  be  annulled  because  rendered  on  insufficient  evidence.  The  remedy  is  by  appeaL 
C.  P.  605-7  ;  Taliaferro  v.  Steele,  14  A.  656.    Injunction,  U.  (b),  2),  Now  31. 

46.  Where  a  bail-bond  specifies  the  charge  as  ^'the  crime  of  carrying  concealed 
weapons,"  and  the  warrant,  which  is  not  signed  by  the  clerk,  describes  the  offence  in  the 
same  language,  omitting  the  word  ^dangerous"  used  in  the  statute  and  the  indictmeat, 
these  defects  even  if  sufficient  to  invalidate  the  bond,  being  patent  on  the  record,  most 
be  remedied  by  appeal  and  will  not  justify  an  action  to  annid  the  judgment  on  the  boad. 

(c)  By  What  Court  the  Ntdlity  nuy  be  Declared;  the  Partiee  and  Decree^ 

1.  A  judgment,  protecting  an  intervener's  rights,  cannot  be  annulled  witboot  making 
him  a  party.     Kenner  v.  Duncan,  8  N.  S.  568. 

2.  An  action  to  annul  a  judgment  must  be  instituted  before  the  court  which  reodered 
it.  But  a  court,  before  which  is  pending  an  appeal  from  a  judgment,  may  avoid  it  for 
a  nullity  apparent  on  the  record.  C.  P.  608-9 ;  8  N.  8.  520 ;  1  L.  21 ;  12  L.  894; 
14  L.  150;  5  R.  284;  7  R.  68;  1  A.  171 ;  2  A.  492;  10  A.  642.  CoxsBm,  U.  (d), 
4),  Nos.  1,  28,  ^^ ;  6),  No.  8. 
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3.  A  judgment  of  the  sapreme  ooart,  on  an  appeal  from  a  district  oonrt,  cannot  be  an- 
nailed  by  the  latter.     Melangan  v.  Broussard,  2  L.  15. 

4.  The  correctness  of  the  judgment  of  the  probate,  cannot  be  questioned  in  the  district, 
court.     C.  P.  608 ;  Dupre  v.  Reggioy  6  L.  663.     Coubts,  II.  (d),  4). 

5.  An  action  of  nullity  must  be  brought  against  one  a  party  to  the  judgment.  JEvereU 
T.  MeKinney,  7  L.  378. 

6.  Arts.  604-613  C.  P.  limit  the  action  to  the  parties  to  the  judgment  and  the  court 
that  rendered  it.  But  a  revocatory  action  by  a  creditor  must  be  brought  before  an  ordi- 
nary, and  not  a  probate,  court.  Clarke  v.  Ghristine^  12  L.  394;  Trichd  v.  Bordsion,  9 
B.  191.     OsLiGA'noNB,  VII.  (b),  2),  a.  No.  3. 

7.  Any  one,  having  the  least  interest  in  opposing  a  judgment  absolutely  null,  may 
have  sad^  nullity  pronounced.     Quine  v.  Mayes,  2  R.  510. 

8.  A  corporation  after  being  sued  was  dissolved,  and  several  years  after  the  action 
was  tried  ex  parte  in  the  absence  of,  and  without  notice  to,  any  one  interested  in  the  de- 
fence. Heldy  that  any  stockholder,  liable  to  the  extent  of  his  share  in  any  action  pending 
at  the  dissolution  or  brought  afterwards,  could  sue  to  annul  the  judgment.  Musson  v. 
Richardson,  11  B.  37. 

9.  Nor  would  it  matter  that,  befora  dissolution  and  after  suit  against  it,  the  corpora- 
tion had  transferred  its  capital  stock  to  another  corporation,  which  guaranteed  the  stock- 
holders from  all  further  responsibility.     lb. 

10.  The  court,  in  such  case«  will  not  declare  the  proceedings  invalid  only  from  the 
dissolution,  and  reserve  to  the  original  plaintiff  the  right  to  make  other  parties  and  pro- 
ceed with  his  action.  The  judgment  being  the  only  matter  in  controversy,  if  illegal,  will 
be  simply  annulled.     Id.  43. 

11.  A  judgment  may  be  annulled  in  part,  and  in  part  maintained.  Mangel  v.  Walker, 
4  A  216 ;  Fates  v.  Pkipps,  5  A.  124.    Minors,  I.  (c),  No.  17. 

12.  One  may  annul  a  judgment  apparently  in  his  ^vor  but  practically  prejudicial  to 
him,  where  the  proceedings  have  been  without  his  authority  or  knowledge  in  the  exercise 
of  his  rights ;  aliter,  where  his  name  merely  has  been  used  to  enforce  the  rights  of  others. 
Bood  V.  VoOers,  6  A.  784.     Execution,  V.  (d),  9),  No.  12. 

13.  A  judgment  of  partition  executed,  and  to  which  all  the  heirs  were  parties,  cannot 
be  collaterally  impugned  on  an  opposition  to  an  administrator's  account,  neither  based 
on  the  partition  nor  including  any  of  the  property  divided.  All  the  parties  must  be  be- 
fore the  court  in  a  direct  action  to  annul  such  judgment  Succession  of  EouUm,  11  A. 
621. 

14.  A  judgment  based  on  a  citation  so  defective  that  it  must  be  regarded  as  no 
citation  at  all,  and  on  an  invalid  attachment  which  has  been  set  aside,  is  an  absolute 
nullity  which  may  be  urged  collaterally  by  any  one  in  interest.  WiUicuns  v.  Clark,  11 
A.  761. 

15.  Whether  a  decree  of  the  supreme  court  on  appeal  from  a  district  court,  whose 
judgment  is  reversed,  can  be  annulled  in  the  latter  or  not,  yet  where  such  decree,  ad- 
mitting to  probate  a  will  lost  or  destroyed,  by  its  terms  reserves  the  right  of  third  persons 
to  attadt  the  will,  an  action  to  annul  the  probate  may  be  brought  in  the  district  court. 
Clark  V.  Gaines,  13  A.  138.  « 

16.  An  action  to  set  aside  a  probated  will  involves  the  reversal  of  the  decree  of  pro- 
bale  —  the  probate  being  merely  ancillary  to  the  will ;  but  in  this  case,  the  will  and  its 
probate  were  simultaneous.  To  refuse  the  right  of  action  to  set  aside  the  probate,  were 
in  fact  to  deny  the  remedy  the  very  decree  of  probate  purported  to  secure.     3. 

17.  Such  action  may  be  brought  in  a  district  court  by  one  not  a  party  to  the  judg- 
ment. The  case  is  widely  different  from  that  of  Melangon,  supra.  No.  3,  wherein  a  de- 
cree of  the  supreme  court  in  a  contested  suit,  concluding  the  parties  and  reserving  no 
rights  a»  to  the  title  in  controversy,  it  was  held,  could  not  be  attacked  by  either  party  in  a 
district  court  De  La  Croix  v.  Gaines,  13  A.  177.  [On  this  point  the  court  seems  to  have 
been  uneenmous.'] 

18.  Thus;  after  a  testamentary  succession  had  been  administered,  an  application  by 
defendant  to  probate  another  will  was  opposed  by  plaintiff  styling  himself  an  intervener 
and  denying  the  existence  of  the  second  will,  but  praying,  in  case  it  were  established,  to 
be  appointed  executor.  Defendant,  whose  application  was  treated  as  ex  parte  and  dta- 
missed,  appealed  generally  (giving  bond  in  favor  of  the  attorney  for  absent  heirs  alone) 
to  the  supreme  court,  by  who^  decree  the  will  was  admitted  to  probate  and  plaintiff, 
whoy  however,  had  not  appeared  in  the  appellate  court,  appointed  executor.  Held;  that 
plaintiff,  who  had  never  accepted  the  appointment,  might  sue  in  the  district,  to  annnl 
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the  decree  of  the  Bupreme,  court,  to  which  he  was  not  a  party  and  which  reeerred  the 
right  of  those  not  parties  to  attack  the  same.     lb.    Pleading,  V.  (a),  3),  b.  No.  10. 

19.  Merrick,  C.  J.,  with  Cole,  J.,  dissenting.  Bj  his  action  of  nuUitj  plaintiff 
shows  that  he  considered  himself  a  party  to  the  appeal ;  and  so  he  was ;  otherwise  as  to 
him  the  judgment  of  the  district  court  dismissing  defendant's  application  would  hare 
been  final,  and  an  action  to  annul  what,  as  to  him,  had  no  existence,  absurd.  The  iDcon- 
sistency  between  the  two  wills,  if  any,  was  known  to  plaintiff  when  he  intervened,  and 
cannot  now  be  set  up.     lb. 

20.  The  fraud  alleged  against  the  decree  is  the  falsity  of  the  evidence  on  which  it  is 
based.  But  defendant's  knowledge  thereof,  the  quantity  or  materiality  of  such  false  evi- 
dence, the  insufficiency  of  that  remaining  to  sustain  the  decree,  and  the  names  of  the 
witnesses  perjured  are  not  alleged.  Such  a  showing  would  not  justify  a  new  trial,  to 
which  unless  a  party's  allegations  entitle  him,  neither  is  he  entitled  to  an  action  to  annnl 
a  decree  in  his  own  favor  which  subsequently  proves  detrimental.     lb.  et  Id, 

XII.  Of  Judgment  against  Co-Obligors. 

1.  Judgment  against  one  codebtor  in  ioUdo  does  not  estop  proceedings  against  another. 
WiUiams  v.  Brent,  7  N.  S.  210.    Attachment,  IL  (a),  No.  3. 

2.  When  two  parties  are  sued,  one  for  payment  of  a  note  as  maker  and  the  other  for 
illegally  retaining  it,  the  causes  of  ac^tion  being  distinct,  judgment  may  well  be  had  against 
one  and  the  case  continued  as  to  the  other.    RtgiUo  v.  LorenU^  7  L.  142. 

3.  The  maker,  though  sued  with  the  indorser,  cannot  complain  that  judgment  was  not 
rendered  against  them  in  solido.  Bubbell  v.  CUmnon,  13  L.  496.  Bills  and  Notes, 
IV.  (d),  2),  No.  9. 

4.  A  debtor  cannot  resist  the  claim,  because  merged  in  the  judgment  against  his  co- 
debtor  in  solido.     Bank  of  lUinais  v.  Sloo,  1 6  L.  544. 

5.  In  a  suit  to  liquidate  a  company's  affairs,  judgment  cannot  be  had  against  some  of 
•the  parties  and  the  case  laid  over  as  to  others.     Reynolds  v.  Feliciana  Cb.,  17  L.  397. 

6.  Though  there  be  no  obligation  in  solido  between  defendants,  yet  when  thej  are 
each  bound  for  the  whole  judgment,  it  will  not  be  reversed  because  its  form  is  in  soUdo^ 
this  being  merely  verbal  criticism.     Wartelle  v.  Budson,  8  A.  486. 

7.  Judgment  against  two  or  more  parties  for  damages,  for  the  fault  or  negligence  of 
both  or  all,  cannot  be  for  different  amounts ;  they  are  bound  in  toHdo  ;  act  19  Febroary, 
1844,  No.  20 ;  the  liability  of  one  measures  the  liability  of  the  others;  and  payment  by 
one  discharges  all  from  the  same  obligation.  C.  C.  2130 ;  Bowe  v.  Neto  Orleans,  12  A. 
481. 

See  Obligations,  VIII.  (e). 

XIII.  Of  Personal  Judgments  in  Courts  other  than  those  of  the  State. 

1.  A  judgment  by  a  Spanish  tribunal  under  the  former  government  is  not  a  foreign 
judgment,  and  will  support  the  plea  of  res  judicata.     4  M.  301, 310. 

2.  A  final  judgment  of  a  competent  court  of  a  sister  state,  in  the  absence  of  evidence 
impeaching  it,  is  conclusive  of  all  matters  therein  determined  between  the  same  parties^ 
on  an  application  to  make  it  executory  here.  But  it  must  be  shown  that  defendant  was 
cited  or  appeared.  Without  such  appearance,  actual  or  constructive,  the  judgment  per 
se  is  of  no  effect.  2  N.  S.  599 ;  10  L.  18,  220,  381 ;  1  R.  675 ;  5  R  418;  II  R  326; 
4  A.  574;  5  A.  43;  12  A.  736. 

3.  Where  a  slave  absconding  after  being  sold  into  another  state  is  there  decreed  to 
belong  to  a  third  person,  the  judgment  is  conclusive  against  the  vendor,  unless  he  can 
show  that,  had  he  received  notice,  he  could  have  proved  facts  requiring  a  different  judg- 
ment    Volant  V.  Lambert,  C  N.  S.  559. 

4.  Plaintiff  suing  on  a  judgment  from  another  state  may  offer  the  record  thereof, 
though  he  admit  that  he  is  one  of  the  assignees  of  defendant,  who  has  applied  there  for 
the  insolvent  laws.     Mclntyre  v.  Whiting,  6  L.  38. 

5.  The  correctness  of  a  final  judgment  of  the  supreme  court  of  the  United  States, 
pleaded  as  res  judicata,  will  not  be  inquired  into.     Keene  v.  McDonougk,  8  L.  187. 

6.  Judgment  on  a  mortgage  undter  the  laws  of  another  state  by  proceedings  in  rem 
liquidating  the  original  debt,  when  made  the  basis  of  suit  here  for  the  balance  which  the 
property  failed  to  bring,  will  be  open  for  defence  on  the  merits  of  the  original  daitn. 
Spencer  v.  Sloo,  8  L.  294.     Infra,  XIV.  Nos.  3,  7,  8. 
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7.  A  jadgment  from  another  stale,  properly  authenticated,  has  the  same  force  and 
cfTect  here  as  in  the  state  in  which  it  was  rendered ;  but  no  greater.     Const.  U.  S.  art 

IV.  sec  1 ;  acts  of  congress  26  May,  1790 ;  27  March,  1804 ;  10  L.  193 ;  3  R.  265 ; 
4  R.  274!  6  R.  86;  7  R.  387 ;  12  A.  736.  PREacRiPTiON,  VIII.  Nos.  17,  rt  teg. 
Jnfra,  XV.  (e),  No.  89. 

6.  So  the  judgment,  when  by  the  laws  of  the  other  state  it  CHODOt  be  executed  until 
after  a  cerisin  lime  or  after  a  certain  time  ceases  to  be  executory,  cannot  be  the  basis  of 
suit  here.  It  must  be  executed  here  according  to  its  tenor,  and  cannot  have  a  greater 
effect  extra-^erriloriallj  than  in  the  state  where  rendered.     lb. 

9.  Defendant  may  be  arrested  on  a  judgment  from  another  state  or  foreign  country ; 
but  the  suit  must  be  on  the  record  of  the  judgment,  and  not  a  parol  acknowledgment  of 
it.     Dougherty  v.  Ontmhawgh,  17  L.  452. 

10.  The  record  of  a  suit  pcndiog  in  another  state  is  inadmissible,  when  irrelevant  or 
coDlroverting  judgment  in  a  suit  between  the  same  parties  and  another  here.     Skipvnth 

V.  Creditort,  19  L.  198. 

11.  Where  a  court  of  ajiother  state  has  acted  finally  on  n  case,  the  legal  presumption 
is  that  ererything  has  been  done  according  to  law  ;  and  the  judgment  will  be  evidence 
between  the  parties.     Jordan  y.  Blacky  1  R.  575. 

12.  So  an  inatniment,  forming  part  of  the  record  of  such  suit  and  used  as  evidence 
therein,  mu^t  be  presumed  to  have  been  duly  proved  and  cannot  afterwards  be  objected 
lo.     lb. 

13.  By  the  common  law,  where  no  execution  has  been  taken  out  on  a  judgment  for  a 
year  and  a  day,  the  creditor  may  resort  to  a  teire  faeiat,  or  an  ordinary  suit  within 
twenty  years.  The  remedy  is  cumulalive.  By  our  laws,  he  may  obtain  an  order  of 
seixure  or  bring  an  ordinary  suit.     C.  P.  746-8  ;  Pillet  v.  Bdgar,  4  R.  274. 

14.  The  statute  of  Tennessee  autboriiing  sureties  who  have  paid  the  debt  lo  obtain 
judgment  Bgainst  the  principal  by  motion,  without  notice  to  him  and  on  a  verdict  finding 
the  suretyship,  can  only  operate  within  that  state  on  citizens  or  residents  thereof. 
It  cannot  empower  citizens  of  that  state  to  obtain  judgments  against  non-resideots. 
MeNairy  Y.  Bell,  5  R.  418. 

15.  No  state  court  can  inquire  into  any  judgment  of  a  federal  court  on  the  merits,  nor 
say  whether  it  be  correct.     Zcnmyv.  Mrwin,  6  R.  192. 

16.  Bat  proceedings  of  a  federal  court,  set  up  as  the  basis  of  title  by  litigants  ic  a  state 
court,  may  be  looked  into  to  ascertain  tbe  jurisdiction  of  the  court,  the  fact  of  the  judg- 
ment, or  the  legality  of  its  execution.     lb. 

17.  A  judgment  of  a  competent  court  in  another  state  against  the  administrator  of 
defendant,  who  died  pendente  lite  after  answering,  in  the  absence  of  proof  that  it  is  not  as 
valid  by  the  laws  of  that  stale  as  if  against  the  heirs  themselves,  is  primd/aeit  evidence 
against  the  succession  in  this  stale  and  sufficient  to  support  a  default.  Const.  U.  8.  art. 
4,  S  1 ;  C.  P.  122.  But  the  court  is  not  prepared  to  say  that  it  is  conclusive  against  the 
heirs  or  executor  here.     Tail  v.  Lewis,  7  R.  206.     Infra,  XV.  (a),  2),  Nos.  12, 13. 

18.  A  judgment  of  a  federal  court  in  another  state  is  not  a  foreign  judgment.  It  must 
have  the  same  effect  as  if  rendered  by  a  competent  state  court  of  that  state.  NihUU  v, 
Scott,  4  A.  245. 

19.  One  suing  on  a  foreign  judgment  may  show  by  parol  that  he  is  its  true  owner, 
and  that  the  nominal  plaintiff,  who  need  not  be  made  a  party  here,  was  but  his  agent 
Lewit  v.  Wildtr,  4  A.  574. 

20.  Where  judgment  has  been  obtained  in  another  state  after  dissolution  of  a  partner' 
ship  agEUDst  both  partners,  but  plaintiff,  alleging  it  to  be  null  because  but  one  partner 
was  nted,  sues  tbe  other  here  on  the  original  cause  of  action,  such  nullity  must  under 
the  general  issue  be  shown,  or  tbe  court  presuming  the  validity  of  the  judgment  will 
nonauit  phiiuiiff.     Wetmore  v.  Baffin,  6  A.  292. 

21.  A  judgment  in  a  common-law  stale  against  two  partners,  as  such,  on  a  note  signed 
by  them  in  that  capacity,  will  be  held  one  t'n  toHdo.  OiU  v.  Snyder,  7  A.  557.  ^pra, 
in.  No.  8. 

22.  The  subsequent  proceedings  and  judgment  against  a  garnishee,  personally  cited  in 
another  state,  will  be  presumed  regular  and  in  accordance  with  its  laws,  and  the  pi-opo* 
sitioD  to  disregard  it  because  the  proceedings,  if  tested  by  our  laws,  would  be  irregular, 
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24.  One  who  brings  slayes  into  this  state  in  violation  of  the  decree  of  a  conrfc  of  another 
state,  bj  which  and  a  deed  of  compromise  he  would  be  estopped  from  claiming  the  slaves 
there,  will  be  estopped  from  claiming  them  here.  Baldree  ▼.  Davenport^  7  A.  589. 
Infroy  XV.  (e),  No.  2.     Courts,  II.  (a),  No.  26. 

25.  The  judgment  of  a  competent  court  in  another  state,  not  proved  fraudulent,  con- 
cludes defendant  who  has  been  cited.  In  an  action  here  on  such  judgment,  though  ren- 
dered on  defendant's  default,  plaintiff  need  not  prove  his  original  demand,  nor  is  it 
open  to  any  defence  available  in  the  original  action.  DavU  v.  DugcLS,  11  A.  118; 
Walworth  v.  Rauthy  14  A.  205. 

26.  An  action  lies  here  on  a  judgment  shown  to  be  executory  in  the  state  where  ren- 
dered. Even  if  an  affidavit  or  scire  facias  be  required  to  revive  it  there,  the  action  of 
debt  answers  the  same  purpose  here.     lb. 

27.  The  former  distinction  under  C.  P.  746-7,  between  judgments  hj  default  or  on 
attachment  and  other  judgments,  related  only  to  the  power  of  granting  in  certain  cases 
executory  process,  which  has  been  withdrawn  by  act  1  June,  1846,  No.  197.    lb. 

28.  A  judgment  from  one  state  cannot  be  treated  in  another  as  an  absolute  nullity  for 
want  of  jurisdiction,  unless  original  and  radical.  When  jurisdiction  has  once  rightfollj 
attached,  any  subsequent  errors  in  the  court  of  original  or  appellate  jurisdiction  cannot 
be  elsewhere  collaterally  examined,  nor  can  they  impair  the  validity  of  the  proceedings 
whicd,  until  reversed,  are  binding  in  every  other  court.    Mimcaster  v.  Maatid^  11  A.  507. 

29.  Thus ;  from  a  judgment  against  them  in  a  circuit  court  of  Mississippi,  seized  of 
jurisdiction,  defendants  took  a  writ  of  error  to  the  high  court  of  errors  and  appeals,  faaT- 
ing  appellate  jurisdiction  in  the  premises.  One  of  them  dying  pending  the  writ,  it  vas 
abated  as  to  her,  and,  though  her  representatives  were  not  made  parties,  the  judgment 
below  was  reversed  as  to  all  the  defendants.  Suit  was  brought  here  on  the  judgment  of 
the  circuit  court  against  her  representatives,  on  the  ground  that  the  judgment  in  error 
was  as  to  her  a  nullity  for  want  of  jurisdiction.  Hdd;  the  jurisdiction  of  the  court  of 
errors  having  once  rightfully  vested,  its  subsequent  proceedings  cannot  be  examined  here 
collaterally,  and  plaintiff  must  be  dismissed.     lb. 

30.  In  an  action  on  a  judgment  from  Arkansas  and  a  delivery-bond  entitling  defend- 
ant to  retain  property  seized  under  it,  plaintiff  alleged  that  the  bond  by  its  forfeiture  had 
become  a  judgment  novating  the  original  one ;  that  both  said  judgments  had  the  effect 
of,  and  were,  joint  and  several  judgments  by  the  laws  of  Arkansas.  Defendant,  denying 
his  signature  to  the  bond,  contended  that  the  burden  was  on  plaintiff  to  prove  it  genuine^ 
Held;  plaintiff  is  entitled  to  recover  without  such  proof.    Jones  Y.  Moorcy  11  A.  616. 

31.  In  such  case,  the  qualified  allegation  of  novation  does  not  prevent  a  recovery  on 
the  original  decree.  If  defendant  did  not  execute  the  bond,  that  decree  was  not  extin- 
guished and  plaintiff  might  recover  thereon.  If  defendant  did  execute  the  bond,  plaintiff 
was  entitled  to  recover  on  its  forfeiture,  the  amount  of  which,  however,  to  be  executed  as 
a  judgment  could  be  shown  only  by  the  decree.  And  defendant  had  no  interest  to  es- 
tablish the  bond,  except  to  defeat  a  legal  demand  by  a  technicality.     lb. 

32.  A  judgment  in  reconvention  from  another  state  whose  laws  are  not  shown,  when 
sued  on  here,  cannot,  by  way  of  answer,  be  annulled  on  the  ground  that  neither  defend- 
ant in  reconvention  nor  his  counsel,  who  was  sick  at  the  time  of  trial,  had  notice  of  the 
reoonventional  demand  which  is  wholly  unfounded.  Such  allegations,  though  supported 
by  oath,  are  insufficient  to  annul  a  judgment  obtained  without  fraud.  MsFfxrlandy. 
White,  13  A.  394. 

33.  And  where,  in  such  case,  from  the  form  of  the  bsue  tendered  plaintiff^  by  the 
reconvention,  the  single  judgment  rendered  is  responsive  to  the  issue,  such  judgment 
concludes  the  parties  until  reversed  or  annulled.  No  evidence  is  admissible  to  show  it 
unfounded  ;  nor  can  defendant  offset  it  by  again  urging  the  claims  advanced  by  him  as 
plaintiff  in  the  other  state,  and  on  which  he  is  concluded.    Jb.    Jury,  IY.  (c),  Na  11. 

34.  Where  an  action  on  a  judgment  at  law  has  resulted  in  a  decree  in  chancery,  an 
action  here  must  be  brought  on  the  latter  and  not  the  former ;  and  the  debtor,  to  protect 
himself  by  proscription,  must  have  a  plea  which  will  bar  the  action  on  the  decree  or  fail 
in  his  defence.     Wahoorth  v.  EotUh,  14  A.  205.'    Supr<i^  I.  No.  6. 

See  Attorney,  II.  (a),  2),  Nos.  7, 18.  Courts,  IL  (a),  No.  10 ;  IV.  (a).  Doka- 
TION8,  VI.  (e),  2).  Evidence,  XXL  (c).  Exscutort  Prookss,  V.  Insolvsngt, 
IV.  (b).  No.  24 ;  XIU.  (c).  Mortgage,  V.  No.  2.  Prescription,  III-  (c),  6), 
No.  6 ;  (g),  1),  No.  6 ;  V,  (a).  No.  18. 
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XIV.  Of  Judgments  In  Rem;  and  Judgments  of  Courts  of  Admibaltt. 

1.  The  sentence  of  a  foreign  court  of  admiralty  is  conclusive  of  the  facts  it  decides,  as 
between  insurer  and  insured.  Thus,  a  decree  of  restitution  is  conclusive  evidence  of  a 
tortious  seizure,  and  one  of  condemnation  of  the  causes  of  forfeiture.  4  M.  458  ;  5  N.  S. 
465;  6N.  S.  14;  2  L.  533. 

2.  The  competency  of  such  courts,  however,  may  be  examined,  but,  if  competent,  not 
their  proceedings,    lb, 

3.  Proceedings  by  attachment  in  this  state  are  in  personam^  as  well  as  in  rem  ;  and, 
wliere  the  property  attached  is  insufficient  to  satisfy  the  judgment,  a  ca,  so.  may  issue 
for  the  balance,  or  it  may  be  given  in  evidence  in  another  suit  here  between  the  parties. 
Gray  v.  TVqfton,  H  M.  246 ;  Bill  v.  Bovman,  14  L.  447. 

4.  A  condemnation  by  a  foreign  court  of  admiralty  is  not  conclusive  if  appealed  from ; 
and  until  the  appeal  be  decided,  no  decision  will  be  had  here  between  the  insured  and 
insurer.     Zino  v.  La,  Ins,  Co,^  6  N.  S.  65. 

5.  Proceedings  in  rem  form  res  judicata  against  every  one,  who  could  have  asserted 
a  right  in  or  to  the  property  libelled.     Bauduc  v.  Nicholson^  4  L.  81. 

6.  A  judgment  in  admiralty  against  a  steamboat  is  not  conclusive  against  the  interest 
of  one  of  the  owners,  previously  attached  in  a  state  court  by  a  creditor,  against  whom 
the  libellants  must  offer  other  evidence  of  their  claims  than  the  judgment.  Bart  v.  Lod- 
wicky  8  L.  167. 

7.  Judgments  in  attachment,  where  defendant  has  not  been  cited  nor  appeared,  are  in 
rem  and  only  affect  the  property  attached.  2  A.  563,  569,  1010 ;  4  A.  585 ;  6  A.  550. 
Absentees,  II.  No.  24.     Attachment,  VT.  (a),  No.  6  ;  XI.  No.  10. 

8.  A  judgment  against  an  absent  mortgagor,  represented  only  by  a  curator  ad  hoc, 
must  be  restricted  to  the  property  mortgaged.  George  v.  LeGrandy  3  A.  652.  Supra^ 
XIU.  No.  6. 

9.  Nor  has  it  the  force  of  a  personal  judgment,  or,  when  recorded,  of  a  judicial  mort- 
gage.    R, 

10.  The  decree  of  an  admiralty  court  in  a  sister  state,  condemning  a  ship  on  a  survey 
had  as  unseaworthy,  is  not  res  judicata  in  the  courts  of  this  state  as  to  seaworthiness. 
Marks  V.  Nashville  Co,,  6  A.  126. 

11.  Defendant  in  attachment  who  appears  and  bonds  the  property,  it  seems  under 
259  C.  P.,  becomes  personally  liable  on  failing  to  answer ;  at  all  events,  when  after  the 
property  is  bonded  the  curator  ad  hoc  files  an  answer  entitled  ^  for  the  defendant,"  and 
signs  himself'^  attorney  for  defendant,"  who  thus  appears  and  defends  the  action  without 
exception  or  reservation,  he  will  be  bound  by  a  judgment  against  him  in  personam, 
Bathhone  v.  London^  6  A.  439  ;  Love  v.  Voorhies,  13  A.  449.  Attachment,  V.  (b), 
No.  18. 

12.  A  judgment  in  rem  cannot  be  executed,  to  the  prejudice  of  third  persons,  on  any 
other  than  the  specific  property  attached.      Woodworth  v.  Lemmerman,  9  A.  524. 

13.  So  a  creditor,  with  a  judgment  in  rem  in  attachment,  under  which  nothing  has 
been  seized,  is  without  interest  to  inquire  into  the  proceedings  of  other  judgment  credit- 
ors against  their  common  debtor.  3,    Pleading,  I.  (a),  Nos.  11, 13 ;  VIII.  (e),  No.  13. 

14.  In  Mississippi,  when  a  defendant,  not  personally  served,  has  filed  no  plea  and 
entered  no  form^  appearance,  an  entry  on  the  minutes  to  that  effect  is  not  sufficient 
proof  of  his  appearance.  So,  a  judgment  in  attachment  in  that  state  under  such  circum- 
stances only  operates  on  the  property  attached,  and  cannot  be  the  basis  of  a  personal 
judgment.     Feitus  v.  Starke^  12  A.  798. 

See  Supra^  III.  No.  29.  Evidence,  XXII.  (a),  No.  6;  (d).  No.  16.  Prescrip- 
tion, III.  (d),  No.  5.    Provisional  Seizure.    Koads  and  Levees,  III.  (c). 

XV.  Of  Bss  Jodioata. 

(a)  Identity  of  the  Parties  and  their  Capacity, 

I)  In  General, 

1.  To  eosudtnte  res  judicata^  the  judgment  must  have  been  rendered  between  the  same 
partiefl  acting  in  the  same  capacity ;  inter  easdem  personas  et  tandem  conditionem  perso- 
narum,  A  judgment  is  no  proof  against  third  persons  of  the  facts  on  which  it  was  ren- 
dered, and  does  not  eonclade  them.  Bes  inter  aUos  acta  alteri  nocere  non  debet,  3  M. 
483;  6  M.  465  ;  8  M.  159  ;  1  N.  8. 271 ;  3  N.  S.  409 ;  6  N.  S.  292;  5  L.  474;  17  L. 


752  JUDGMENT,  XV.   (a),  1). 

278;  7  E.  15, 67;  10  R.  164;  1  A.  42;  2  A.  167  ;  8  A.  202;  4  A.  87  ;  10  A- 218, 455. 
Privilege,  III.  (c),  2),  b,  No.  21. 

2.  A  judgment  is  no  evidence  of  the  facts  it  states  against  an  attomej,  sued  for 
neglect  in  managing  the  cause  wherein  it  is  had.     Breedlove  v.  Turner^  9  M.  854. 

3.  When  several  plaintiffs  sue  to  abate  a  nuisance,  a  judgment  in  a  former  suit  on  the 
same  matter,  between  one  of  them  and  defendant,  will  not  form  re$  judicata  against 
the  others.     Allard  v.  Lohau,  8  N.  S.  298. 

4.  Judgment  against  a  garnishee  in  an  attachment  suit  is  not  res  judiecUa  against 
defendant,  who  may  show  that  the  garnishee  owes  him  a  larger  sum.  There  was  no 
contestatio  litis  between  them  in  the  attachment  suit,  the  parties  to  which  were  different. 
Hobeson  v.  Carpenter^  7  N.  S.  32. 

5.  A  judgment  in  an  action  against  the  master  and  owners  of  a  steamer  for  damages, 
caused  by  the  fault  of  those  in  command  of  her,  is  conclusive  as  to  such  fiuilt  for  the 
master  and  one  of  the  owners  suing  another  for  his  proportion  of  the  damages  paid  bj 
the  former.     Howrin  v.  Clark,  8  R.  27. 

6.  Defendants,  sued  on  a  policy  of  insurance,  cannot  show  fraud  and  false  swearing 
against  plaintiff,  nor  what  portion  of  the  property  belonged  to  him,  by  a  suit  against  them 
on  his  own  policy  by  an  agent,  who  effected  plaintiff's  insurance ;  it  is  ties  inter  alios, 
Henderson  v.  Western  Ins,  Co.,  10  R.  164. 

7.  Judgment  against  a  party  in  one  capacity  is  not  res  judicata  against  him  acting  in 
another.  So,  judgment  against  one  as  executor  does  not  bar  his  individual  claim.  WeA 
V.  Creditors,  3  A.  529  ;  Cook  v.  Daremus,  10  A.  679. 

8.  In  relation  to  public  places  in  a  city,  both  corporators  and  the  public  are  repres^ted 
by  the  municipal  authorities,  a  final  judgment  against  whom,  decreeing  a  place  claimed 
as  locus  publictu  to  be  private  property,  should  estop  the  adjacent  proprietors  and  all 
persons  else  from  again  litigating  the  question.    RosT,  J.,  in  Xiques  v.  Ba^ae,  7  A.  498. 

9.  Preston,  J.,  dissenting.  In  a  question  of  dedication,  the  adjacent  proprietors 
should  be  made  parties,  or  they  will  not  be  bound  by  the  judgment.  Their  great  and 
immediate  interest  is  quite  distinct  from  that  of  the  other  corporators  and  dty  at  large. 
lb. 

10.  In  this  case,  the  adjacent  proprietors  are  not  bound  by  the  judgment  against  the 
municipality  ;  they  were  not  parties  to  that  suit ;  they  had  great  interests  in  the  matter 
more  immediate  than  the  municipality,  which  it  could  not  represent,  and  which  it  lost 
through  its  counsers  errors ;  and  Uieir  rights  were  expressly  reserved  by  the  judgmeoc 
lb.  ei  Id. 

11.  Parties  physically  different  may  yet  be  legally  identical.  If  one  without  figuring 
on  the  record  be  represented  by  another  who  does,  they  personify  the  same  legal  entity, 
and  one  judgment  binds  both.     Johnson  v.  Weld,  8  A.  126. 

12.  Arts.  2265  C.  C.  et  seq.,  G.  N.  1351,  are  not  strict,  technical  enactments,  but 
declaratory  of  the  conditions  of  res  judicata  as  a  principle  of  jurisprudence.  The  same 
provisions  existed  in  the  Partidas  and  prevail,  under  the  civil  law,  as  a  conservative  ele- 
ment in  the  administration  of  justice.     lb. 

13.  The  article  does  not  say  that  the  parties  to  the  record  must  be  the  same,  and  the 
interest  which  identifies  becomes  a  question  of  jurisprudence.    lb. 

14.  When  the  proper  party  in  interest  is*  substantially  the  party  litigant^  he  or  any 
one  claiming  under  him  will  be  bound  by  a  judgment  against  the  technical  party.  Jb. 

15.  Plaintiff  sued  defendant  for  a  slave,  title  to  whom  both  claimed  under  A,  the  for- 
mer as  heir,  the  latter  as  donee.  On  A's  death  in  Tennessee,  where  all  parties  with  the 
slave  resided,  A's  executor  hired  the  slave  to  a  lessee,  against  whom  in  an  action  of 
replevin  defendant  obtained  a  final  judgment  sustaining  the  donation.  Held,  that  the 
executor,  the  proper  party  in  interest  who  had  controlled  the  suit,  was  substantially  the 
party  litigant  and  privy  to  the  lessee,  a  mere  bailee ;  that  this  privity  bound  the  executor 
as  effectually  as  if  a  technical  party  on  the  record ;  and  that  plaintiff,  claiming  from  the 
executor,  on  whom  the  law  cast  the  personal  estate,  was  estopped  by  ret  jiMUeoto  pleaded 
by  defendant.     lb. 

16.  A  police  jury  represents  the  inhabitants  of  a  parish,  as  well  by  classes  as  collec- 
tively :  so,  too,  it  represents  tax-payers  by  classes.  A  judgment,  then,  against  the  jury, 
representing  a  single  class,  binds  the  latter  as  would  a  like  judgment  against  the  juiy 
when  representing  all  classes.  Such  judgment  has  pre^sely  the  effeet  of  that  against 
the  administrator  of  a  succession.     Parker  v.  Seogin,  11  A.  629. 

17.  Thus ;  in  an  action  against  a  police  jury  for  its  subscription  to  the  stock  of  an 
internal  improvement  company,  under  act  12  March,  1852,  No.  175,  which  taxes  the 
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themselves,  where  their  titles  have  been  acquired  since ;  (diterj  if  before.    3  A.  230 ; 
12  A.  873;  4  R  26. 

10.  A  vendor  does  not  represent  the  purchaser  as  to  real  rights  alienated.  He  has 
diveBted  himself  of  them  and  cannot  dispose  of  nor  compromise  them  to  the  prejodice  of 
the  purchaser,  hj  or  against  whom  all  actions  affecting  them  must  be  brou^t,  and  who 
need  not  intervene  though  he  know  of  the  proceeding.     JtL  3  A.  230. 

11.  A  vendee  or  mortgagee,  though  for  a  valuable  consideration  and  without  notice 
express  or  implied  of  a  pending  litigation  touching  the  property,  is  bound  bj  the  judg- 
ment against  his  vendor  or  mortgagor.  GiUespie  v.  Cammacky  3  A.  249  ;  WtlUcant  v. 
Close,  12  A.  873.    Attachment,  VI.  (a),  No.  14.     Sale,  I.  (c).  No.  5. 

12.  A  judgment  against  an  administrator  in  another  state  is  no  evidence  against  the 
succession  here.     Sargent  v.  DavU,  3  A.  353. 

13.  In  contemplation  of  law,  there  is  no  privity  between  the  foreign  administrator  and 
curator  here,  at  least  where  the  sole  property  here  is  real  estate  wholly  subject  to  the 
jurisdiction  of  the  state.     lb.     Supra,  XIII.  No.  17. 

14.  A  purchaser  under  executory  process  against  the  mortgagor  and  apparent  owner, 
though  after  issue  joined^in  a  petitory  action  by  the  mortgagor  against  the  real  owner, 
is  not  bound  by  a  judgment  in  &vor  of  the  latter.  The  purchaser  claims  under  the  mort- 
gagor, but  by  a  title  prior  to  his  suit.     Leverich  v.  Tob^j  6  A.  4^. 

15.  A  purchaser  under  executory  process  against  the  mortgagor,  pending  a  petitory 
action  by  the  latter  against  a  third  person  in  possession  of  the  property,  acquires  only  the 
title  of  the  mortgagor,  a  judgment  against  whom  in  his  petitory  action  will  estop  the 
purchaser  from  claiming  the  property.     Leverick  v.  Toby,  7  A.  445. 

16.  Where  the  amount  due  the  wife  by  her  husband  has  become  res  judicata  between 
his  judgment  creditor  and  her,  a  third  possessor  who,  under  the  creditor's  execution,  por- 
cha<«e8  property  on  which  she  seeks  to  exercise  her  mortgage,  may  invoke  the  judgment 
fixing  her  claim.  And  this  he  may  do  either  through  the  creditor  called  in  warranty,  or 
as  his  ayatU-cause  in  his  own  right  JtuHee  v.  Kerr,  8  A.  462.  Reoistbt,  III.  (a),  1), 
B,  No.  7. 

17.  The  assignee  of  a  litigious  right  cannot  claim  to  be  a  stranger  to  the  suit  pending. 
Defendant,  who  obtains  judgment  after  the  assignment,  cannot  be  forced  to  litigate  the 
matter  over  again  with  the  assignee.    BisUmd  v.  Griffin,  9  A.  150.    Sale,  III.  (b),  2), 

A,  No.  9. 

3)  Sttreties, 

1.  Suit  against  the  principal  in  an  attachment  bond  is  not  admissible  against  his  saretj, 
to  prove  the  amount  of  damages.     Lartigtte  v.  Baldwin,  5  M.  196. 

2.  Judgment,  settling  the  creditor's  rights  in  a  suit  with  the  principal  and  surety,  is 
res  judicata  in  a  suit  with  the  surety.     Fulton  v.  SoUheRos,  4  L.  529. 

3.  Judgment,  condemning  cosureties  in  scUdo,  is  res  judicata  in  an  action  inUr  se  for 
a  contribution.     RocheUe  v.  Bowers,  9  L.  530. 

4.  The  authority  of  plaintiff's  agent  and  attorney  at  law  to  sue  cannot  be  inquired 
into  in  proceedings  against  the  bail     Opothlarholer  v.  Gardiner,  15  L.512. 

*  5.  The  surety's  obligation  is  so  dependent  on  the  principal's,  that,  -an  whatever  is 
adjudged  as  to  the  latter  on  personal  grounds,  they  are  considered  as  the  same  parties. 
Brashear  v.  Carlin,  19  L.  395. 

6.  So  a  judgment  in  favor  of  the  principal  may  be  invoked,  as  res  judicata,  by  the 
surety.    lb.    Suretyship,  II.  (a),  4),  a,  No.  11. 

7.  A  judgment,  overruling  as  too  late  defendant's  exception  to  the  legality  of  an 
attachment,  is  res  judicata  as  to  the  surety  in  the  attachment  bond.     Msk  v.  Wrig^  12 

B.  571. 

8.  Judgment  against  a  partnership  receiver,  though  not  conclusive,  is  yet  until  im- 
pugned evidence  against  his  sureties.    Whitehead  v.  WoolfoOc,  3  A.  42. 

9.  Judgment  against  plaintiff  in*  sequestration,  as  to  the  ownership  of  the  property 
sequestered,  is  conclusive  against  his  sureties.     Jones  v.  Doles,  3  A.  588. 

10.  Judgment  against  either  of  the  principals  in  a  bond,  bound  in  solido,  binds  their 
surety.     Herrick  v.  Conant,  4  A.  276 ;  Coming  v.  Miott,  10  A.  753. 

11.  Judgment  against  an  administrator  on  his  bond,  though  not  conclusive,  is  yet 
primd  facie  evidence  against  his  sureties,  no  parties  to  the  suit ;  and  until  rebutted,  no 
other  proof  is  requisite.  4  A.  545 ;  6  A.  109 ;  12  A.  667.  Evidence,*  XIII.  (c). 
No.  18.     Succession,  VII.  (e),  5). 

12.  Judgment  against  a  sheriff  for  ofiicial  misfeasance  is  not  res  judicata  agains  is 
sureties.     Mullen  v.  Scott,  9  A.  174. 
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IS.  Where  a  debtor,  arrested  for  fraud  under  act  28  March,  1840,  §  10,  No.  117,  is 
released  on  bond  which  he  violates,  the  judgment  against  him  coacludea  his  surety.  Kearu 
V.  Fiiher,  10  A.  261. 

14.  Where,  on  the  dissolution  of  an  injunction,  a  decree  is  given  against  the  prindpal 
but  none  against  the  surety,  the  latter,  the  debt  having  merged  in  a  judgment  against 
the  priacipal,  can  avail  himself  of  no  prescription  but  that  against  a  judgment.  Hair  v. 
MeDwU,  10  A.  534.     S^^ra,  I.  No.  6.     Surettship,  IL  (a),  4),  a.  No.  9. 

15.  Jadgmedt  against  a  tutor  is  not  conclusive,  but  only  prima  facit,  evidence  against 
the  surety  who  may  show  error  therein  or  fraud.  Futelitr  v.  Bohineaa,  11  A.  393 ; 
14  A.  764.  *    ■ 

See  Appeal,  HI.  (e),  2).    Attachvent,  IX.  (b).    SEQUESxaATiON,  II.  (d),  3). 

(b)  Id^aily  of  the  Thing  and  Catue  of  Action. 

1.  JutUment  for  the  principal  is  ret  judicata  in  a  subsequent  action  for  the  in- 
teresL  Si  quit,  cum  totum  petiitut,  partem  petal,  exeeptio  rei  judicata  nocet.  2  M. 
83;  2  L.  519;  4  A.  28;  2  M.  313.  Supra,  I.  Nos.  6,  18.  Fleadino,  I.  (e),  Noa. 
1,6;  IV. 

2.  A  judgment  silent  as  to  damages,  tliough  claimed  in  an  action  for  a  slave,  bars 
their  sul^equent  recovery.     Delahaye  v.  PelUrin,  2  M.  142. 

3.  To  constitute  ret  judicaia,  the  thing  demanded  must  be  the  same  and  the  demand 
be  founded  on  the  same  cause  of  action  ;  super  idem  corpua  et  eandem  eautam  pelendi. 
3  M.  483  ;  9  M.  727  ;  3  N.  S.  409  ;  6  N.  S.  292 ;  7  IC  44,  447 ;  1  A.  42  ;  3  A.  202, 
230. 

4.  Judgment,  in  a  possessory  action,  or  one  of  damages  for  the  disturbance  of  posses- 
sioo,  is  not  ret  judicata  in  a  petitory  action.  Eiteve  v.  Mochon,  4  M.  461 ;  Jimet  v. 
PuTvit,  9  L.  290;  Lafasfmt  v.  HoUand,  18  L.  286.     Plbadino,  VI.  (b),  3),  No.  9. 

5.  Judgment  agunst  a  warrantor  on  a  question  of  title  does  not  bar  lus  claim  fix  ex- 
penses, incurred  with  regard  to  the  properly.     Maurin  v,  ToutUn,  6  M.  499. 

6.  Judgment  in  a  petitory  action,  when  defendant  disclaiming  title  cites  bis  lessor  who 
(aits  to  appear,  is  rti  judicaia  only  as  to  the  possession  ;  the  question  of  title  will  be 
sUU  open.  F.  8,  tit.  2,  1.  29;  4  N.  S.  391 ;  S  N.  S.  232 ;  4  R.  26.  Fetitobt  amd 
Possessort  Actions,  II.  (b),  No.  1. 

7.  Judgment  against  defendant  does  not  bar  claims  in  compensation  or  reconvention 
he  does  not  offer.  DelaJwuttaye  v.  Judice,  6  N.  S.  262.  Imjcnction,  II.  (b),  2), 
No.  19. 

8.  Judgment  that  there  has  been  no  sale,  in  an  acUon  for  the  price  of  a  thing, 
does  not  bar  a  claim  in  damages  for  its  illegal  detention.  DeibouleU  v.  Graeiar,  7 
N.  S.  28. 

9.  Judgment  silent  as  to  interest,  though  claimed  with  the  principal,  is  ret  judicata  as 
to  both.     Saul  V.  Oreditort,  7  N.  S.  437.     5ifra,  (c),  3),  Nos.  28,  30. 

10.  Judgment  compelling  defendant  to  surrender  property  does  not  bar  his  claim  for 
improrements,  if  not  litigated.      Grade  v.  Gayoto,  7  N.  S.  651. 

11.  Judgment  on  a  charge  of  fraud  by  a  creditor  in  concurgo,  to  deprive  the  debtor  of 
the  benefit  of  the  insolvent  act,  does  not  estop  the  syndic  attacking  the  same  transaction 
as  fraudulent  to  obtain  the  property.     Palfrey  v.  Francoit,  8  N.  S.  262. 

12.  Jadgmeni  for  rent  to  its  dace,  in  a  suit  of  revendication,  does  not  bar  a  claim  for 
that  subsequently  accrued  before  possession  given.     EUioU  \.  La  Barre,  5  L.  225, 

13.  When  an  injunction  is  dismissed  without  damages,  though  prayed  for  against  prin- 
cipal and  surety,  the  latter  sued  on  the  bond  is  liable  only  for  other  than  the  statutory 
interest  and  damages  proved.     Sobertton  t.  Penn,  8  L.  61. 

14.  A  judgment  didsotving  an  injunction,  putting  at  issue  thelegality  of  a  seizure,  bars 
an  injunction  on  the  same  grounds  against  a  second  seizure,  who^e  irregularities  not 
urged  on  the  first  trial  will  not  be  noticed.  Floranet  v.  Wilcox,  14  L.  58  ;  Otbum  T. 
nanter^  Bank,  2  A.  494.     Injunction,  II.  (b),  1),  No.  20. 

15.  Damages  not  given,  though  they  might  have  been  under  a  prayer  for  general 
relief  by  defendant  in  eviction,  who,  calling  his  vendor  in  warran^,  claims  the  price  and 
his  improvements,  cannot  be  recovered  atierwards.      Vatcocu  v.  Pavie,  1 4  L.  135. 

16.  Where  pl^ntiff  claims  damages  to  the  valne  of  his  interest  for  defendant's  con- 


756  JUDGMENT,  XV.  (b). 

in  mitigation  in  some  measore  reserves  plaintiff's  right  to  enforce  die  agreement  itself, 
a  suit  to  enforce  it  may  be  brought     Staty  v.  Luzenherg,  4  R.  240. 

17.  Judgment  m  a  probate  court  against  an  agent,  on  his  claim  for  serriees  in  re- 
covering  an  estate,  will  not  bar  his  claim  in  an  ordinary  court  against  the  heirs  for  services 
rendered  them  after  their  ancestor's  death.     Mallard  v.  Barges^  5  R.  15. 

18.  Judgment  dismissing  a  rule  on  defendant  to  punish  him  for  disobeying  an  order 
to  sell  for  cash,  and  authorising  him  to  sell  on  different  terms,  will  not  bar  a  role  o&  him 
to  compel  a  sale  agreeably  to  the  original  order ;  the  questions  are  different.  SiaU  v. 
JUehafalaya  Ob.,  7  R.  447. 

19.  Where  an  intervener  claims  prdperty  with  any  damage  sustained  by  its  attach- 
ment, and  it  is  awarded  him  without  damage,  his  claim  for  which  he  does  not  urge  nor 
offer  to  prove,  he  may  sue  for  such  damage  afterwards.  [?]  PregUm  v.  Sloamhy  10 
E.361. 

20.  Where  the  only  question  involved  in  the  action  and  settled  by  the  judgment  is  the 
legality  of  the  appointment  to  a  public  office,  though  the  right  to  receive  its  fees  he  ex- 
pressly denied  in  the  pleadings,  such  fees  may  be  sued  for  afterwards.  Tlumpim  v. 
NichoUan,  12  B.  827. 

21.  A  vendee  does  not  lose  by  failing  to  claim  his  right  to  a  deduction  from  the  price, 
at  the  time  an  order  of  seizure  issues  against  him.  0.  C.  2265  ;  McCrea  v.  McenkaR^  1 
A.  29. 

22.  As  a  general  rule,  judgment  in  an  action  for  interest,  particularly  when  evidenced 
by  a  distinct  obligation,  is  not  r^  judicata  in  a  subsequent  suit  for  the  principal  or  other 
arrears  of  interest.  Aliter,  if  in  a  suit  for  interest  the  validity  of  the  original  contract 
be  adjudicated  on.     La.  State  Bank  v.  Orleans  Nov,  Co.,  3  A.  294. 

23.  Judgment  against  plaintiff  in  a  redhibitory  action  bars  one  quanti^norU  for  &e 
same  cause.     Peterson  v.  Bum^  3  A.  655. 

24.  Judgment  for  plaintiff  in  an  action  of  freedom,  on  proof  that  his  mother  was  free 
long  before  his  birth  and  that  of  his  brother,  is  no  evidence  for  the  latter  in  a  suit  for 
his  own  freedom  ;  the  parties  are  different,  and  the  freedom  of  one  brother  a  question 
different  from  that  of  the  other.    Louis  v.  Bicard,  4  A.  87. 

25.  By  the  common  law  one  judgment  in  ejectment  is  no  bar  to  another,  and  not  being 
a  decision  on  the  mere  right  do^  not  prejudice  the  proprietor  in  his  assertion  of  it  in  a 
higher  grade  of  action.     KHng  v.  Sefour,  4  A.  128. 

26.  Judgment  dissolving  an  injunction,  and  simply  determining  that  at  the  time  de- 
fendants have  created  no  nuisance  of  which  plaintiffs  can  complain,  is  no  bar  to  another 
action  to  abate  a  subsequent  nuisance  from  the  same  cause.  MurCy.  No.  One  v.  N.  0. 
Gas  Co.,  5  A.  440. 

27.  Where  a  grantee  sues  for  a  penalty  imposed  by  the  ordinance  of  a  police  jnry  on 
any  one  injuring  his  franchise,  and  it  is  held  that  the  corporation  can  alone  sue  for  snch 
penalty,  the  grantee  is  not  estopped  from  an  action  of  damages.  MUes  t.  Oretigy  6  A  753. 

28.  A  judgment  annulling  the  purchase  of  a  litigious  right  by  an  attorney  at  law,  in 
his  action  to  enforce  it  against  the  debtor,  will  not  protect  the  latter  when  sued  for  the 
claim  by  the  vendor.  The  question  then  was,  '*  Shall  the  attorney  be  permitted  to  sue?" 
the  question  now  is,  "  Is  the  original  debt  avoided  ?  "    N.  O.  Gas  Go.  v.  WM^  7  A.  164. 

29.  Where,  in  an  injunction  suit,  the  issues  are  properly  presented  on  pleadings  in- 
volving the  merits,  a  dissolution  though  in  plaintifiTs  absence,  unless  appealed  from,  is 
conclusive  against  an  injunction  on  the  same  grounds  of  a  second  seizure  for  the  same 
debt  or  of  the  same  property.  Moeh  v.  Garthwaitey  11  A.  287.  -ftt/ni,  {d),  Nos.  7, 18, 
24 ;  (e).  No.  27. 

30.  Judgment  dissolving  an  injunction  without  damages  though  prayed  for,  the  coort 
declaring  the  case  not  to  be  one  for  their  infliction,  bars  an  action  therefor  on  the  bond 
against  the  same  parties.     Bice  v.  Garrett^  12  A.  755. 

31.  The  silence  of  a  decree  maintaining  an  injunction  without  dami^s,  thaogh  prayed 
for,  is  equivalent  to  their  rejection  and  bars  a  suit  therefor  though  claimed  to  a  larger 
amount.     Spencer  v.  Banister ^  12  A.  767. 

32.  A  suit  to  have  a  debt  decreed  to  be  that  of  the  community  and  so  operative  (hi 
community  property,  and  to  confine  the  legal  mortgage  of  the  minor  heirs  to  their  moiety, 
is  not  the  same  thing  as  a  suit  to  reduce  the  amount  of  that  mortgage ;  and  the  latter 
action  is  not  barred  by  a  judgment  in  the  former.     Massey  v.  Steeg,  13  A.  350. 

33.  Judgment  in  a  revocatory  action,  annulling  a  sale,  bars  the  vendee  from  claiming 
title  to,  bnt  not  his  payments  to  extinguish  incumbrances  on,  the  property,  thmigh  con- 
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judicata^  except  as  between  them ;  but  where  the  creditors  stand  bj  and  suffer  ihe  sjd- 
dies  to  litigate  a  claim,  the  judgment  is  as  binding  on  them  as  if  given  contradUctorilj 
with  themselves.     Satd  v.  CredttorSy  7  N.  S.  433. 

3.  £x  parte  orders  without  citation  or  notice  do  not  bind  creditors.  So  the  settlement 
of  an  estate  or  the  homologation  of  an  executor's  account,  when  the  heirs  are  not  prop- 
erly represented  or  called  on  to  oppose  it,  are  but  prima  facte  evidence  against  diem. 
Ballto  V.  Wilson,  8  N.  S.  347 ;  Marchand  v.  Grade,  2  L.  148 ;  Verret  v.  AuJ^  6  L.  354. 
Insolvency,  VIL  No.  6. 

4.  A  tutor  discharged  by  an  account,  filed  after  the  minor's  death  and  homologated  tx 
parte  without  giving  the  legal  heir  an  opportunity  to  oppose  it,  cannot  plead  it  in  bar  of 
an  action  for  an  account.     Gftliespie  v.  Xfa^y  14  L.  290. 

5.  A  decree  allowing  an  executor's  commissions  or  distributing  among  the  heirs  the 
proceeds  of  a  succession  must  be  made,  vocatis  vocandis,  and  will  not  bind  them  without 
citation  other  than  that  authorized  by  C.  C.  1172.  MUlaudan  v.  Cajus,  6  L.  225;  Suc- 
cession of  Macarty,  3  A.  383.     Succession,  YIIL  (f),  3),  No.  ^. 

6.  An  heir  no  party  to,  is  not  bound  by,  mortuary  proceedings  settling  a  snocession, 
and  may  sue  her  coheirs  separately  for  her  lost  rights.  Benoit  v.  Benoity  8  L.  231 ; 
Guidry  v.  Guidry,  16  L.  157. 

7.  A  provisional  account  and  prolongation  of  the  administrator's  term  does  not  bind 
the  heirs,  afler.wards  appearing  and  recognized.     Stein  v.  Bounnan,  9  L.  284. 

8.  Creditors  who,  though  duly  notified,  stand  by  and  suffer  one  improperly  appointed 
syndic  to  administer  and  file  his  accounts  and  final  tableau,  which  is  homologated  with- 
out opposition,  are  bound  thereby.     Smith  v.  Be  Lalande,  1  B.  384. 

9.  A  judgment,  appropriating  money  in  the  executor's  hands  a  particular  way,  does  not 
bind  a  legatee  no  party  thereto.     Succession  of  Milne,  2  R.  382. 

10.  Where  an  administrator,  praying  for  an  order  of  sale  and  exhibiting  a  list  of  hii 
liabilities,  has  the  creditors  notified  to  present  their  claims  and  show  cause  why  the  ac- 
count should  not  be  homologated,  a  judgment  thereon  in  favor  of  a  creditor  will  bind  the 
estate  but  not  the  other  creditors,  who  may  oppose  the  claim  when  the  regular  tableau  is 
filed.     Succession  of  Bart,  8  R.  121.     Supra,  1),  No.  7. 

11.  A  judgment  discharging  an  insolvent,  though  not  in  strict  conformity  to  law,  binds 
a  creditor  a  party  to  the  proceedings.     Gurlie  v.  Flood,  11  R.  166. 

12.  The  homologation  of  an  executor's  account  allowing  his  commissions,  he  being 
tutor,  does  not  bind  the  minor  not  represented  by  an  under-tutor.  Baldwin  v.  CkaUtan, 
11  R.  109. 

13.  In  the  general  administration  of  the  insolvent's  effects,  the  syndic  represents  the 
creditors ;  but  in  the  concurso,  they  act  in  their  own  names.  The  decision  on  each  claim 
is  a  separate  judgment  belonging  to  the  party  in  whose  favor  it  is  rendered  and  con- 
clusive against  the  creditors  making  no  opposition  below.  2  A.  548,  994 ;  4  A  471. 
Appeal,  IX.  (g),  2),  No.  21. 

14.  Either  a  citation  or  actual  appearance  is  indispensable  to  affect  a  party  by  judicial 
proceedings,  except  where  the  law  has  declared  public  advertisement  of  notice  to  oppose 
an  account  equivalent  to  citation.     Augusta  Ins*  Oo.  v.  Packwood,  9  A.  85. 

15.  So  a  judgment  homologating  an  executor's  account,  opposed  by  certain  heirs,  does 
not  bind  another  not  cited  nor  appearing  in  the  proceedings,  though  the  executor's  ooim- 
sel,  by  whom  they  were  conducted,  was  such  heir's  agent  and  counsel  and  instructed  bj 
her  not  to  oppose  the  account.     lb. 

16.  When  plaintiff  seeks  to  annul  defendant's  appointment  as  tutor,  because  of  the 
latter's  application  he  had  received  no  notice  though  entitled  thereto,  the  decree  of  ap- 
pointment cannot  be  pleaded  as  res  judicata^  Nbn  potest  addaci  exceptio  ejusdem  rei 
cujus  petitur  dissolutio.     Tutorship  of  Bruce,  10  A.  586. 

17.  An  intestate's  heirs,  resident  in  the  parish  and  not  cited,  are  not  bound  by  an 
administrator's  homologated  account,  of  which  notice  has  been  given  by  posting  or  ad- 
vertising in  accordance  with  arL  1172  C.  C.  That  article  refers  only  to  creditors.  Nor 
can  any  inference,  in  such  case,  be  drawn  from  art.  1057  C.  C,  which  mentions  cred- 
itors in  connection  with  legatees ;  there  being  no  will,  there  were  no  legatees.  TrvsdJk 
v.  rrtiartflb,  11  A.  412. 

18.  The  homologation  after  the  usual  notices  of  an  administrator's  tableau,  whereon 
he  figure.^  as  a  creditor,  concludes  the  absent  heirs,  though  cited  neither  personally  nor 
through  the  attorney  appointed  to  represent  them.     Bujac  v.  Loste,  12  A.  96. 

19.  In  preferring  a  creditor  in  the  administration,  C.  C.  1039, 1114,  the  law  could  not 
have  intended  to  place  him  in  a  worse  condition  than  others ;  and  there  is  no  reason  to 
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exdndetheadministratorfrom  thebeneBt  ofarte.  1057, 1172  C.  C.ai 
liim  by  the  deceased.     lb. 

20.  Heira  not  dted  nor  made  parties  to  an  admin istra toy's  accoonl 
by  ita  homologation  except  as  to  the  passive  debts  of  the  eslate,  for  w    : 
to  be  crediled.     C.  C.  1168,  1172-3  ;  Suecemon  of  BarreO,  12  A.  i 

21.  A  decree  on  an  oppositioa  to  an  account  concludes  all  parties 
heirs  not  cited,  Where  proper  notices  have  not  been  given,  may  p 
StKcettion  of  AffuiUard,  13  A.  97.     Infra,  3),  No.  32. 

22.  The  homologation  of  an  acconnt  in  not  in  legal  contemplatiOD  ( 
required  notices  are  given.     Nor  can  the  administrator,  who  provoke.'    : 
that  the  balance  decreed  due  by  him  does  not  bind  him  as  a  judgment    I 
CapdevieSe  v.  Erwin,  13  A.  286. 

23.  Ajadgment  recognizing  an  opponent's  claim  and  homologating 
tabtesa,  on  which  it  is  ordered  to  be  placed,  there  being  no  fraud  or  e 
heirs  who  cannot  plead  against  the  claim,  thus  merged  in  the  judgi 
tion  but  that  which  would  bar  the  latter.     C.  F.  123;  Sturget  r.  i  i 
Supra,  (a),  2),  No.  1 ;  L  No.  6. 

9)  MatUrt  Coitdvdtd  by  the  Judgaait. 

1.  An  executor,  whose  accounts  after  a  contest  are  finally  setth  I 
establishing  a  balance,  cannot  file  a  second  account  containing  some  i 
first  and  additional  chaises.  Robin  v.  Hobin,  5  M.  515. 

2.  A  judgment  of  homologation,  so  far  as  it  settles  the  rank  and  pri 
is  final  and  ret  judicata  against  all  creditors  placed  on  the  bilan  and  • 
idterations  can  be  made  in  a  subsequent  tableau.  6  H.  S.  133,  654  ;  'i 
571;  12  L.  121;  U  L.  241. 

3.  A  creditor  placed  on  the  bilan  for  one  of  two  negotiable  notes  du 
the  proceedings  are  closed,  sue  the  debtor  for  the  other;  especially  if  t  ■ 
placed  OD  the  bilan  as  belonging  to  another  person,  and  the  creditor  i  I 
ings  to  be  homologated  without  opposition.      White  v.  Lobre,  7  N.  S.  £  ' 

4.  Where,  on  appeal  from  a  judgment  on  opposition  to  a  tableau  p 
the  case  is  remanded  with  directions  in  relation  thereto,  the  tableau  c 
in  other  items;  they  are  ret  judicata.     NoUe  t.  Creditort,  7  N.  S.  64;  . 

5.  The  homologation  of  a  tableau  wherein  not  opposed  is  absoluti  , 
who  has  not  made  opposition  can  do  so  even  on  the  grounds  of  oppos  I 
the  homologation.     Kenner  v,  Creditort,  1  L.  371. 

6.  Irregularilies  preceding  an  opposition,  which  ia  not  sustained,  cai 
urged.     Kirhland  t.  Creditort,  2  L.  206. 

7.  A  claim  fixed  by  a  special  judgment  on  an  opposition,  and  place  i 
cannot,  as  ret  judicata,  be  examined  on  appeal  from  the  general  judgi  i 
tion.     FuUon  v.  Curlii,  3  L.  194. 

8.  The  settlement  of  an  executor's  account  in  the  probate  court  is  n 
a  suit  for  malfeasance  and  waste.     Toung  v.  Ckaney,  3  L.  464. 

9.  The  homologation  is  a  judgment  in  favor  of  each  creditor  to  w 
assigned,  and  in  relation  to  the  proceeds  in  the  syndic's  hands  is  ret  j\ 
to,  and  becomes  the  property  of,  the  mass,  unless  in  some  way  legally  a:  i 
T.  Sgndiei,  i  L.  174  ;  19  L.  84. 
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16.  So  the  homologation  of  a  carator^s  ^  statement  of  debts,"  on  which  one  is  traced 
as  an  ordinary  creditor,  will  not  prevent  him  from  afterwards  claiming  a  mortga^  by 
which  his  debt  was  secured.  A    Succbbbion,  VIII.  (f ),  2),  ▲,  No.  5. 

17.  An  administrator  has  generally,  as  heir  or  creditor,  an  interest  adverse  to  that  he 
represents.  His  individual  claim  is  exhibited  and  litigated  in  his  account ;  in  the  eye 
of  the  law  he  is  personally  a  party,  though  his  personal  rights  be  asserted  in  his  repre- 
sentative capacity  ;  and  if  one  with  an  adverse  interest  take  issue  on  the  daiiii,  a  jadg- 
ment  thereon  binds  both.     Marioti  v.  Packwood,  3  A.  167. 

18.  So  where  tba  issue  in  an  opposition  to  the  account  of  a  husbaady  as  execotor  of 
his  wife,  by  her  heirs  involves  their  rights  in  property,  which,  because  sold  bj  him,  as 
they  allege,  by  a  simulated  sale  before  dissolution  of  the  community,  still  belongs  to  it, 
the  judgment  thereon  bars  their  action  against  the  husband  personally  to  have  the  sale 
declared  simulated  and  the  property  partitioned  between  them  as  joiat  owners.    lb, 

19.  A  judgment  that  a  tableau  shall  stand  ^  as  the  final  tableau  of  distribution  of  the 
funds  in  the  syndic's  hands,"  on  which  an  oppon^it  is  placed  as  an  ordinary  creditor,  is 
res  judicata  only  as  to  those  funds,  and  he  may  claim  to  be  placed  as  a  privileged  creditor 
for  the  same  debt  on  a  second  tableau  distributing  other  fiinds.  West  v.  CMiiart,  3  A 
532. 

20.  The  homologation  of  sm  executor's  account  fixing  the  amount  to  be  paid  an  oppo- 
nent concludes  the  latter,  and  he  cannot,  on  a  rule  to  recover  the  amount  adjoined  to 
him  and  twenty  per  cent,  interest  under  act  IS  March,  1837,  No.  102,  be  allowed  soch 
interest  against  the  executor  except  from  the  homologation.  Succession  of  Manny  iL 
28.    Succession,  VI.  (a).  No.  28. 

21.  If  in  a  subsequent  distribution  creditors  can  set  up  new  claims  existing  when  the 
first  was  made,  their  claims  may  b^  opposed  on  new  grounds,  whenever  a  new  fond  is  to 
be  distributed.  West  v.  Creditors^  4  A.  450 ;  FrcnMin  v.  Warfiddy  2  L.  127.  Iksol- 
VENCY,  XII.  (b).  No.  12. 

22.  A  homologated  tableau,  recognizing  a  creditor's  mortgage  on  succession  property 
and  ordering  its  payment,  estops  the  admimstratrix  from  claiming  a  mortgage  on  the 
same  property  to  the  exclusion  of  such  creditor.     Succession  of  FosUr^  4  A  479. 

23.  The  homologation  of  the  tableau  concludes  the  insolvent's  creditors  tater  is  as  to 
the  funds  to  be  divided,  but  no  further;  it  does  not  affect  their  claim  to ^ funds  not  dis- 
tributed or  afterwards  received  by  the  syndic     Williams  v.  NichohoUy  5  A  720. 

24.  The  homologation  of  an  executor's  or  administrator's  account  binds  the  heirs  or 
legatees  as  regards  him,  but  not  itUer  se.  Any  distribution  between  them  indicated  by 
him  will  be  regarded  as  a  mere  memorandum,  forming  no  part  of  the  account  to  be  rea- 
dered  and  not  covered  by  its  homologation.  JUilne  Asylum  v.  Orphan  Society  7  A  19 ; 
Turner  v.  Tlimery  lb.  216. 

25.  Where  an  executor's  account  shows  payment  of  a  sum  placed  on  a  former  accoont 
as  the  amount  due  an  attorney,  his  legal  adviser  from  the  conunenoement  of  his  admin- 
istration, and  states  the  debts  of  the  estate  without  mentioning  sach  attorney,  the  buter 
cannot  claim  for  professional  services  prior  to  the  second  account*  Succession  ofBam^ 
9  A.  412. 

26.  Judgment  on  an  executor's  account  on  his  claim  for  commissions  bars  a  demand 
for  personal  services  of  whatever  nature,  rendered  the  estate,  unless  expressly  leaerved. 
Simonds  v.  Oreswell,  10  A.  318. 

27.  In  proceedings  for  a  forced  surrender  under  act  28  March,  1840,  §  o.  No.  117, 
defendant  cannot  be  tried  twice  on  the  same  charges  of  fraud  based  on  the  same  acts. 
One  acquittal  or  one  conviction  concludes  all  parties  to  the  insolvent  proceedings.  In- 
land y.BosSy  11  A.  268. 

28.  Where  a  rule  to  subject  a  curator  to  twenty  per  cent  damages,  etc.,  under  act  13 
March,  1837,  act  12  March,  1855,  No.  90,  has  never  been  cumulated  with  the  issue  on  his 
provisional  account,  but,  treated  as  a  distinct  claim  by  all  parties,  has  been  from  time  to 
time  continued,  its  prosecution  is  not  barred  by  the  homologation  of  such  aoooimt  Suc- 
cession of  Pasquiery  11  A.  279. 

29.  Where  the  mayor  of  a  city,  as  legatee  of  a  sum  of  money  to  found  a  charity, 
receives  part  under  a  homologated  tableau  to  which  the  other  legatees  and  executors  are 
parties,  the  latter  are  barred  from  contesting  the  validity  of  the  bequest,  for  his  inca- 
pacity to  accept,  the  uncertainty  of  the  beneficiaries^  or  the  impossibility  of  carrying  the 
bequest  into  effect.     Girod  v.  Orossman^  11  A.  497. 

30.  Where  an  executor^s  final  account  opposed  on  several  groonds  by  the  residoaiy 
legatees,  who  have  called  for  his  bank-book  to  subject  him  to  the  penalty  of  ad  13 
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ICarchy  1837,  is  homologated  and  thej  ordered  to  l>e  put  in  possess 
fonctions  are  at  an  end,  and  subsequent  proceedings  to  enforce  the 
barred  by  res  judicata*     Succession  of  Andersony  12  A.  95.  Supra,  (I 
INO,  I.  (e).  No.  6. 

31.  Where  a  rule  to  subject  a  syndic  to  the  penalty  of  that  act  tak 
the  homologation  of  his  final  tableau,,  dismissed  without  prejudice  to  t 
tiff  in  the  rule,  another  for  the  same  purpose  will  be  too  late  unless 
the  first,  were  intended  to  grant  the  privilege  of  a  second,  rule.  Sto 
12  A.  817. 

32.  Though  the  unqualified  homologation,  after  due  advertisemen 
curator's  account  and  statement  of  debts  may  bind  the  heirs  in  the  ab 
a  homologation  of  the  account,  ^  so  far  as  not  opposed,"  will  not  estop 
ing  any  items  opposed  by  the  creditors.  Succession  of  Schaffer,  13  A 
No.  21. 

33.  Where  the  final  account  of  an  executrix  exhibits  a  balance  di 
discharging  all  debts,  of  which  a  list  is  given,  and  she  makes  no  charg< 
ing  the  testator's  lifetime,  of  slaves  subsequently  inventoried  as  part 
her  heirs,  even  if  they  establish  her  title,  cannot  claim  such  hire  i 
estate.     Mardis  v.  Juardis,  13  A.  236. 

34.  Where  an  administrator's  final  account  opposed  generally  by 
cially  by  her  coheirs  claiming  for  property  lost  by  his  neglect,  is  h 
balance  decreed  as  due  plaintifi^,  she  is  barred  from  claiming  damage! 
trator's  neglect.     The  claim,  known  to  her  when  she  filed  her  oppositi 
the  final  liquidation  of  his  account  with  the  heirs.     Castillo  v.  Eiliotty 

(d)  Form  of  Proceeding  and  FinaUty  of  Judgment 

1.  A  judgment  of  the  former  governor  of  Baton  Rouge  confirming  a 
but  reserving  a  party's  right  on  final  settlement  of  the  account  to  have 
corrected,  is  not  final  and  so  not  res  judicata.    Kemper  v.  Smith,  3  M. 

2.  Under  the  practice  of  the  territory  of  Orleans,  appeals  before  tl 
were  tried  de  novo,  and  the  judgment  below  could  not  be  res  judicata 
until  the  appeal  were  declared  abandoned.     Seville  v.  Chretien,  5  M.  1 

3.  A  suit  pending  on  appeal,  or  from  which  an  appeal  may  be  tak 
res  judicata.  C.  C.  3522,  No.  9 ;  9  M.  38  ;  7  L.  579  ;  7  A.  600 ;  1^ 
ni.  (c),  2),  D,  §  1,  No.  28. 

4.  A  decree  in  chancery  dismissing  a  bill  after  hearing  it  read,  m 
appear  that  the  case  was  tried  on  its  merits,  or  by  a  jury  as  prayed  foi 
cat€u     Clag  v.  Creditors,  9  M.  521. 

5.  Under  our  former  laws,  unless  an  appeal  to  the  superior  court 
the  period  prescribed  and  prosecuted  to  final  judgment  witliin  one  ye 
lant's  right  to  show  some  legal  excuse  for  failing  to  do  so,)  tbe  judgm< 
res  judicata.    O'Reilly's  iNSTBrCTiONS,  pp.  18, 19;  N.  R.  11  L.  2(] 
Orleans  v.  Gravier,  11  M.  620. 

6.  A  judgment  of  nonsuit  or  dismissal,  which  does  not  determine 
parties,  is  in  no  case  res  judicata.     Non-payment  of  tbe  costs  is  only 
tory  exception,  to  protect  defendant  from  a  second  action  before  the  co 
paid.     1  N.  S.  165  ;  6  N.  S.  331 ;  7  N".  S.  362  ;  2  L.  428  ;  1  R.  575 
12  R.  160 ;  2  A.  843  ;  14  A.  491.     Criminal  Law,  XI.     Costs,  I 

7.  A  judgment  dissolving  an  injunction  is  often  one  of  nonsuit,  and  t 
caia  ;  aUtery  if  after  the  general  issue.     Wells  v.  Hunter,  5  N.  S.  120. 

8.  The  efiect  of  a  judgment,  as  res  judicata,  is  not  weakened  by  de 
no  defence.     Gilman  v.  Horseley,  5  N.  S.  664.     Supra,  XL  (b).  No.  2; 

9.  A  judgment  rescinding  an  order  of  seizure,  and  reserving  to  p 
remedy  to  enforce  his  demand,  is  not  res  judicata.    Police  Jury  v.  Sm 

10.  A  judgment  of  the  United  States  supreme  court,  reversing  the  j 
cuit  court  and  remanding  the  case  for  a  venire  facias  de  novo,  does  not 
nor  settle  the  rights  of  the  parties.     Jackson  v.  lYeman,  15  L.  485. 

11.  It  matters  not  under  what  form,  whether  by  petition,  exception, 
tioD,  the  question  be  presented ;  whenever  the  same  question  recurs  I 
parties  even  under  a  different  form  of  procedure,  the  exception  of  re 
Exeeptio  rei  judicata  obstcU,  quoties  inter  easdem  personas  eadem  qui 
aUo  genere  judicii.     Plicque  v.  Perret,  19  L.  818  ;  TVescott  v.  Lewis,  ', 
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12.  A  claim  one  fisdls  to  establish  in  a  direct  action,  he  cannot  ^et  up  as  an  exeeptkm 
in  another.     Armistead  y.  Spring,  1  R.  567.     Plbadino,  VI.  (d),  No.  6. 

13.  The  opponent  to  an  order  of  seizure  is  a  plaintiff,  bound  to  support  his  opposition 
bj  proof.  If  at  the  trial  he  fail  to  appear,  the  judgment  of  dismissal  will  be  viewed  asu 
nonsuit,  not  forming  res  judicattu     Levutane  v.  J%t»a,  4  R.  460. 

14.  A  judgment  dismissing  a  bill  in  chancery,  on  a  demurrer  embradag  the  whole 
merits,  forms  res  judicata.     City  Bank  v.  Waldenj  1  A.  46. 

15.  The  only  test  of  a  decree  as  r$s  judicata  is  its  finaiity  and  conformity  to  C  CL 
2265.     Succession  of  Dumford,  1  A.  92 ;  KeOam  v.  Rippey,  3  A.  202. 

16.  Where  an  absentee  retains  as  his  counsel  a  curator  ad  hoc  previoudy  appointed 
to  repre^nt  him,  an  ex  parte  order  at  the  time  of  judgment  in  the  case  fixing  the  latter  s 
fee  without  his  absent  or  acquiescence  will  not  bar  his  action  for  a  fee  on  his  contract 
with  the  client     GiUmi  v.  Neal,  2  A.  904. 

17.  When  a  case  goes  off  on  some  matter  of  form  or  technical  defect,  res  jwHeata 
cannot  be  pleaded  in  a  subsequent  action  involving  the  merits ;  there  was  no  adjudica- 
tion on  the  contract,  and  the  causes  of  action  or  defence  are  not  the  same.  La.  Stats 
Bank  V.  Orleans  Nav.  Co.,  8  A.  294. 

18.  Final  judgment  on  a  plea  of  prescription  in  an  action  on  a  bill  of  exchange  bars 
an  action  on  an  account  current,  whose  balance  results  from  non-payment  of  the  bill.  A 
mer^  change  in  the  form  of  pleading  cannot  defeat  res  judicata,  Johnson  v.  Forttndl,  3 
A.  446. 

19.  A  preparatory  decree,  prescribing  the  mode  of  proceeding  to  arrive  at  a  final 
decision,  is  not  res  judicata.  It  remains,  until  such  decision,  subject  to  the  court's  revij- 
ion  and  control.     Thompson  v.  Mylne,  4  A.  206. 

20.  A  nonsuit  is  not  res  judicata,  though  plaintiff  by  his  judicial  admissions  in  the 
former  suit  be  estopped  from  a  recovery.     lyArensbourg  v.  Chauvin,  6  A.  778. 

21.  In  an  action  of  partition  between  coheirs,  an  obligation  of  defendant  in  favor  of 
plaintiff's  attorney  was  decreed  to  be  a  debt  due  by  the  estate  to  be  partitioned.  De- 
fendant appealed,  giving  bond  in  favor  of  the  attorney,  against  whom  judgment  was 
rendered  by  the  appellate  court.  Heldy  that  such  judgment  was  res  judicata  m  an  action 
by  the  attorney  on  the  obligation.     Bisland  v.  Griffin,  9  A*  150. 

22.  In  an  action  for  the  dissolution  and  liquidation  of  a  partnership,  a  judgment,  fixing 
its  liabilities  and  distributing  the  assets  among  the  creditors,  will  be  regarded  when  anap- 
pealed  from  as  prima  facie  correct  in  an  action  by  a  partner,  who  has  paid  the  debt^ 
against  the  other  to  contribute.     Maginnis  v.  Crosby,  11  A.  400. 

23.  Nor  can  defendant  object  that,  the  year  for  an  appeal  not  having  expired,  soch 
judgment  is  not  a  basis  for  the  subsequent  action,  where  he  has  pleaded  no  sodi  excep- 
tion and  the  judgment  is  unimpeached  by  any  evidence.     Ih. 

24.  To  constitute  res  judicata,  the  form  of  procedure  is  immaterial ;  where  proper 
parties  join  issue  before  a  competent  court,  even  in  an  irregular  proceedingi  they  most 
abide  by  the  decision.     Trescott  v.  Lewis,  12  A.  197. 

,  25.  So  where  on  a  rule,  irregularly  taken  to  arrest  a  seizure  and  quash  an  execntion, 
issue  is  joined,  evidence  heard,  and  a  judgment  on  the  merits  signed,  being  equivalent  to 
one  dissolving  an  injunction  in  lieu  of  which  the*  rule  was  taken,  it  will  bar  a  subsequent 
injunction  in  regular  form  against  the  execution  and  seizure  fbr  the  same  matten.  i& 
Supra,  (b),  Nos.  14,  29. 

26.  A  judgment,  though  not  technically  res  judicata  because  the  time  for  an  appeal 
has  not  elapsed,  will  preclude  a  new  action  on  the  matters  decided  in  the  same  court  [er 
one  of  concurrent  jurisdiction'].  The  party  who  acquiesces  in  the  decree  is  estopped; 
if  he  do  not  acquiesce,  his  remedy  is  by  appeal  and  then  there  is  Us  pendens.    lb. 

27.  A  judgment,  voluntarily  executed  by  the  party  against  whom  it  is  rendered,  be- 
comes res  judicata;  for  his  right  of  appeal  is  abandoned.  Jamison  v.  New  Orkans,  12 
A.  346.    Appeal,  L  (c).  No.  4. 

28.  In  a  litigation  touching  a  bequest  to  a  minor,  a  consent  decree  by  way  of  compro- 
mise in  the  nature  of  a  partition  by  a  competent  court  between  proper  parties,  deter- 
mining the  rights  of  the  minor  properly  represented  by  his  parents,  may  become  resjuH' 
cata.  Greenwood  v.  New  Orleans^  12  A.  426.  Infra,  (e),  No.  12 ;  Supra,  (a),  1),  Na 
19 ;  X.  No.  20. 

28a.  Such  a  decree,  followed  by  immediate  execution,  will  not  be  regarded  as  a  mere 
provisional  partition  having  the  effect  of  an  authentic  transaction,  but  as  a  judgment 
which,  if  not  revised  by  appeal  or  action  of  nullity  or  rescission  within  the  proper  time, 
will  conclude  all  parties,  the  minor  and  his  heira.    lb. 
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10.  A  record,  offered  to  prove  ret  judicata,  is  admissible  to  show  what  the  parties 
claimed  and  what  was  decided.     Wdh  v.  (hmpton^  3  R.  171. 

11.  So  the  record  of  another  suit,  to  which  plaintiffs  were  parties  though  joined  with 
others  and  in  a  different  capacity,  is  admissible  against  them  for  defendant  to  show  that 
the  rights  of  the  former  were  compromised  or  determined.     lb. 

12.  In  the  effect  it  gives  to  resjudieatOy  the  law  makes  no  distinction  between  oorpore- 
ttons  and  natural  persons.  The  minor  himself,  when  represented,  is  equally  bound  bj 
the  authority  of  the  thing  adjudged,  the  sanction  of  which  is  founded  in  the  safety  of 
society  itself.     Lcl  StaU  Bank  v.  Orlecau  Nov.  Co^  3  A.  313. 

13.  The  exception  of  res  judicata  is  ttricii  juris,  S  A.  530  ;  4  A.  451 ;  7  A  66d; 
18  L.  212. 

14.  So  a  doubt  on  the  question,  e.  g,  as  to  the  identity  of  the  thing  or  the  persoiH, 
enures  to  the  benefit  of  the  party  against  whom  the  exception  is  pleaded.     lb, 

15.  The  presumption  which  attaches  to  res  judicata  is  juris  et  de  jure^  and  no  evi- 
dence  is  admissible  against  it.     Orr  v.  TTiomas,  3  A.  582. 

16.  A  final  judgment,  rejecting  a  claim  no  evidence  is  offered  to  support,  is  none  the 
less  resjudicaUL     Bradford  v.  Cock^  4  A.  231.     Supra^  (d),  No.  8. 

17.  &es  judicata  is  but  an  exception  which,  to  avail  a  party,  he  must  plead  in  the 
manner  and  at  the  time  prescribed  by  law,  or  it  will  be  presumed  he  has  waived.  West 
V.  Creditors^  4  A.  448.     Pleading,  VI.  (c),  2),  No.  1. 

18.  Though  a  decree  purport  to  be  rendered  afler  hearing  evidence  and  argument, 
and  the  judge  intend  to  decide  a  case,  yet  if  it  be  not  so  written  and  the  court  do  not 
act  on  the  issues  raised,  the  matters  they  embrace  are  not  resjudicatcu  Fink  v.  Martin, 
5  A.  103.     Supra,  III.  No.  32. 

19.  So,  in  an  injunction  suit  to  annul  a  judgment  and  reduce  its  amount,  a  decree  dis^ 
solving  the  injunction  with  damages  but  not  dismissing  the  petition,  though  the  answer 
pray  for  both,  does  not  conclude  plaintiff's  right  to  the  reduction.     lb. 

20.  The  reasoning  and  opinion  of  the  court  on  the  evidence  are  not  res  judicata  uviess 
the  subject-matter  be  definitively  disposed  of  by  the  decree.  Pepper  v.  Dunkp,  5  A 
200  ;  9  A.  137  ;  FiOi  v.  Parker,  14  A.  491.-    Supra^  L  No.  7. 

21.  The  plea  cannot  avail  one,  whose  action  itself  involves  a  renunciation  of  the  plea. 
Milne  Asylum  v.  Female  Society,  7  A.  19. 

22.  Parol  evidence  is  admissible  to  show  the  identity  of  the  thing  or  the  contrarr, 
when  necessary  from  the  obscurity  of  the  judgment  pleaded  as  res  judicata,  SneeeS' 
tion  of  Steele,  1  A.  111. 

23.  A  seizure  by  an  attaching  creditor  was  enjoined  by  a  third  person,  who  alleged 
that  the  property  was  not  subject  to  the  attachment  and  the  proceedings  therein  void. 
The  injunction  was  perpetuated  because  plaintiff  had  not  identified  the  property,  but  his 
right  to  prosecute  its  sale,  when  identified,  was  reserved.  In  proceedings  on  a  subse- 
quent seizure,  it  was  held,  that  the  judgment  perpetuating  the  injunction  was  not  ret 
judicata  against  the  plea  that  the  attachment  proceedings  were  void.  Goodrich  v.  Pet- 
tingaU,  7  A.  665. 

24.  The  reservation  of  plaintiff's  right  to  prosecute  the  sale  was  not  put  into  the  form 
of  a  decree,  and  amounted  to  nothing  more  than  that  he  should  not  be  prejudiced.  It 
was  nowhere  adjudged  that  the  attachment  had  been  legally  executed.     Jb, 

25.  All  judicial  acts  in  one  country,  over  property  of  its  subjects  within  its  jurisdie- 
tion,  are  conclusive  on  the  property  in  another.    Johnson  v.  Wdd,  8  A.  126. 

26.  Where,  in  an  action  to  annul  a  sale  by  a  judgment  debtor  to  his  wife  to  replace 
her  property,  plaintiff  seeks  to  compel  her  to  prove  the  amount  of  her  claims  and  issae 
is  joined  directly  thereon,  the  judgment  annulling  the  sale,  and  reserving  her  mortgage 
to  secure  her  claims  which  are  determined,  will  be  res  judicata  between  the  parties  as 
to  their  amount     Judice  v.  Kerr,  8  A.  462. 

27.  Matters  embraced  in  a  suit  by  injunction  which  is  dissolved,  and  of  which  a  partj 
might  then  have  availed  himself,  cannot  serve  for  a  subsequent  injunction.  MeMieken 
V.  Morgan,  9  A.  208.     Supra,  (b),  Nos.  14,  29.     Injunction,  II.  (b),  1),  No.  21. 

28.  Where  afler  obtaining  judgment,  from  which  an  appeal  is' taken,  plaintiff  sues  for 
the  same  cause  of  action,  declaring  that  the  judgment  in  the  former  suit  if  affinned  is, 
when  paid,  to  be  credited  in  the  second  suit  which  is  dismissed  on  an  exception  of  Us 
pendens,  this  will  not  reopen  the  controversy  nor  impair  the  first  judgment,  as  res  judi' 
cata,  when  afSrmed.     Succession  ofMcOahp,  10  A.  224. 

29.  In  the  decree  rendered,  and  not  the  opinion  pronounced,  will  be  found  the  thing 
adjudged.     So,  where  a  debtor,  arrested  for  fraud  under  act  28  March,  1840,  §  10« 
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So.  117,  forfeits  his  bond  and  is  condemned  for  the  fiill  unonnt  clain  : 
c^inion  pronounced,  the  creditor  be  said  to  have  waived  his  rights  u 
part  of  the  claim,  the  saret^  cannot  inquire  into  such  waiver,  but  wii 
anuiuat  decreed.     Keane  v.  Fitker,  10  A.  261.     Supra,  II.  No.  IS. 

80.  In  a  contest  for  a  successiou  between  legatees  and  all  the  heirs  I 
wards  intervened  claiming  part  of  the  estate,  but  tendering  back  a  8U 
be  due  it,  the  legatees  excepted  to  the  inteirenlion  and  claimed  a  lai 
tendered.  By  a  subsequent  compromise,  p1aintifi«  and  defendants  wi 
assets,  the  intervenor  to  withdraw  his  claims,  and  the  whole  litigation  i  < 
sent  decree  embodying  this  compromiee  was  entered  up.  Held,  thi  . 
whatever  his  object  in  urging  or  withdrawing  his  claims,  was  entitle' 
the  contract,  his  part  of  which  he  had  performed,  and  that  all  further 
sum  he  owed  the  succession  was  fbrerer  closed.     Girod  v.  Pargond,  1 

31.  A  right,  not  put  in  controversy  by  the  pleadings,  is  not  barred  ' 
Jeannin  v.I>eBlanc,  11  A.  465. 

52.  Where  a  testament  has  been  interpreted  and  acted  on  in  form 
will,  as  having  settled  the  law  for  the  parties,  be  followed,  though  as  :  ' 
tion  might  have  been  otherwise  solved.     Henderton  v.  Jiott,  11  A.  54 

53.  In  the  absence  of  a  timely  appeal  or  action  of  nullity,  no  irre  ; 
ecedings  resulting  in  a  judgment  against  H  police  jury  can  be  examine 
or  were  regularly  cited,  no  inquiry  can  be  entertained  whether  its  : 
judgment  were  formally  conferred  by  sufficient  authority.  Parker  , 
629. 

34.  Money  paid  under  a  judgment,  which  has  become  r«t  judtca  > 
oovered  back,  though  the  law  on  which  the  judgment  is  based  he  subs  : 
nnconstitutional.     Jamison  v.  ^tu)  OrUriat,  12  A.  346. 

3a.  Thus ;  after  plaintiff  had  voluntarily  paid  an  assessment  un 
1832,  No.  47,  the  law,  on  an  appeal  by  other  parties  assessed  with  i 
uuconstitalionaL  Held;  plaintiff  cannot  recover  back  his  assessment. 
parties  be  discharged  from  liability  and  the  city  from  the  obligation  ti 
lb.  [Thit  caee,  token  reviewed  in  that  of  the  Bank  of  New  Orleans  v. 
A.  421,  teat  crmtidered  at  having  been  decided  on  quite  a  different  gri 
fimnliff,  having  been  benefited  by  the  opening  of  the  ttreet,  could  Hi 
contribution  which  he  teat  under  a  natural  obligation  to  pay.  But,  thot  i 
docirine  ii  not  the  batii  of  (he  decision  ;  it  is  placed,  at  it  has  been  elast . 
eiple  that  adjudged  trvlh,  though  actual  error,  it  legal  truth.     Res  jlldiC! 

56.  Where,  pending  and  after  an  attachment  suit  in  this  state,  plai 
B<Mial  judgment  for  the  same  cause  against  defendant  in  another  stat'; 
cannot  be  pleaded  as  res  judicata,  but  may  be  substituted  as  the  cause 
maintain  the  atlachmenL      Wright  v.  While,  14  A.  583. 

87.  The  right  to  sue  for  the  same  claim  in  different  slates  implies  the  i 
the  suits  to  final  judgment ;  it  is  remedial  to  secure  all  means  of  collet 
different  jurisdictions  ;  and  would  be  nugatory  if  judgment  in  one  suii 
missal  of  the  other,  in  which  the  creditor  would  thus  lose  the  fruits  of  I 
claim,  if  merged  in,  is  not  extinguished  by,  the  judgment  which  is  but 
though  exceeding  may  well  support  the  attachment,  whose  validity 
amount  swom  to  and  not  that  claimed ;  nor  is  the  substance  of  the  den 
the  supplemental  petition.     lb. 

38.  AlEBKtCK,  C.  J.,  dissenting.  The  merger  of  the  common  Uw 
of  the  civil  law,  both  as  to  judgments  and  obligations,  are  almost  ideni 
do  not  confirm  but  extinguish  the  original  causes  of  action,  substitutinj 
title  imparling  Ed>solule  verity.  It  is  precisely  as  if  the  parties  expi 
oriiriiia)  cause  of  action  bv  a  new  contract  of  a  bisher  character.     In 
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has  the  same  effect  in  every  other  stale  and  so  hars  anj  suit,  pending  or  odierwise,  ibr 
the  cause  thus  extinguished.     lb.  et  Id.     Insoltenct,  XIII.  (c),  Nos.  17, 18. 

40.  Res  judicata  cannot  be  defeated  by  making  another  party  codefendant  with  the 
one  pleading  it.     Fon  v.  BrerUel,  14  A.  798. 

41.  Though  such  codefendant  cannot  avail  himself  of  the  plea,  yet  where  A  enjoin- 
ing B's  execution,  makes  C  a  codefendant,  and  B,  his  plea  of  ra  judicata  being  sustained, 
is  permitted  to  proceed  with  his  execution,  the  suit  against  C,  against  whom  no  spedsl 
cause  of  action  is  alleged,  must  fail.     C.  P.  15  ;  lb.     PLEADiire,  I.  (a),  No.  11. 

42.  A  judgment  may  tomeiimei  operate  as  an  estoppel  against  a  p^trty^  agmnet  whom 
it  cannot  be  techmeallg  pleaded  as  res  judicata.  Eyidekcb,  XIL  ( j),  1),  Nos.  2b,etd, 
Attachment,  X.  (a),  No.  4.     Subettship,  II.  (c),  No.  4. 

See  Monition,  No.  19.     Sale,  YII.  (d),  No.  20. 

JUDICIAL. 

See,  for  judicial  conventions,  Judgment,  X.  Nos.  9,  20.  Obligations,  Y.  No.  5 ; 
for  judicial  mortgages,  Mortgage,  V.  ;  for  judicial  sales,  Sale,  X. ;  for  judicial  as 
distinct  from  legislative  power,  judicial  admissions  and  sureties,  judicial  prooeedings  gen- 
erally, and  the  distinction  between  them  and  those  that  are  ministerial,  Arbitration, 
11.  No.  4.  Clerks  of  Court,  III.  Codes,  XL  No.  8.  Constitution,  1L  (b),  N<k 
2 ;  (c),  1),  No.  1 ;  6) ;  (e).  Courts,  I.  No.  I ;  II.  (a),  No.  40 ;  (d),  1),  No.  13. 
Criminal  Law,  IV.  No.  2;  V.  (c),  2).  Evidence,  HI.  (d)  ;  Xn.  (j);  XXI.  (c), 
No.  4;  XXIV.  (a),  No.  3;  XXVII.  No.  8.  Insolvency,  UI.  (c),  Nos.  4,  16, 
et  al  Inventort,  Nos.  3,  4,  10.  Justice  of  the  Peace,  No.  16.  Minors,  VI. 
Mandamus,  I.  (a),  4).  Police  Jury,  No.  2.  Suretyship,  IV.  Taxes,  II.  (e). 
Trust,  II.  (a),  No.  10.    Judge. 

JURISDICTION. 
See  Courts,  II. 

JURY. 
I.  Of  the  Right  to  a  Trial  by  Jury. 

(a)  In  General.  (c)  Affidavit;  On  What  Issues  and h  What 

(b)  Time  of  Application  ;  Power  of  Court  Proceedings  a  Jury  can  be  Claimd, 

ex  officio  to  Order;  and  Payment  of   (d)  JEff^ect  and  Waiver  of  the  Prayer. 
Jury-Fee. 

II.  Of  the  Composition  of  the  Jury  and  the  Proceedings  before  It. 

(a)  In  General  (c)    Qualifications  of  Jurors ;  ChaRengetto 

(b)  Drawing  and  Summoning  Jurors  ;  the  ^  ^o^  >    Impanelling,  OompUUngj 

Array  ;  and  ChaUen^s  Thereto.  ond  Attending  the  Jury. 

III.  Of  the  Charge. 
IVr  Op  the  Verdict. 

(a)  In  General.  (c)  Eequisites  and  LUerpretaHon  of  At 

(b)  Form,  Rendition,  and  Recording  of  Verdict;  iU  j^ea  and  Jboidunct. 

the  Verdict 

I.  Of  the  RicteT  to  a  Trial  by  Jury. 

(a)  In  General 

1.  Defendant  sued  on  a  promissoiy  note,  though  he  have  not  indorsed  the  word  "de- 
fence "  on  his  answer,  is  entitled  to  a  jury  if  he  pray  for  it.  Kelfy  v.  Barbin,  2  H.  47. 
[  This  decision  was  made  under  a  rule  of  the  superior  court  of  the  territory  of  Orietrnt, 
which  no  longer  exists.^ 

2.  A  party,  who  has  prayed  for  a  jury  below,  is  entitled  to  one  without  praying  for  it 
the  appellate  court  b^ore  which  the  case  is  tried  de  nm)o.     Where  a  party  is  witboat 
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w,  kis  application  for  the  trial  of  a  matter  of  lact  hj  jury  ebould  always  be  favored. 
„  Mt  V.  Sivet,  2  M.  148.  [  Tit*  deeition  mu  mad*  under  act  1807,  eh.  1,  S  20,  (act 
lO  ^pril,  1805,'No.  26  ;  Maktin'b  Digest,  Vol.  1,  p.  154,)  bg  whieh  a  jury  trial  wot 
allotted  in  the  tvperior  court  of  Che  territory  of  Orltant.'] 

3.  No  jury  can  be  had  on  appeal  in  the  supreme  court.     Sroekt  v.  Weymart,  8  M.  9. 

4.  Leave  to  defendant,  whose  exceptions  are  overruled,  to  answer  over  without  delay- 
ing the  trial,  does  not  deprive  him  of  his  right  to  a  jury  though  the  trial  be  thereby  de- 
lajed.      IHcou  v.  Bat/on,  4  K.  169. 

5.  The  provisions  of  the  federal  constitution  relative  to  juries  refer  only  to  triftis  in 
the  federal,  and  not  in  the  state,  courts.  Maurin  v.  Jl/artinex,  5  M.  436.  CoKSTiTn- 
TiON,  L  Ho.  2.     Cetminal  Law,  VII.  No.  1 ;  XIII.  (a),  No.  1. 

6.  The  trial  by  jury,  guaranteed  in  criminal  oases  by  the  constitution,  rests  in  civil 
cases  with  the  legislature  alone  ;  but  its  importance,  aa  a  legal  right  and  political  insti- 
tution, the  court  will  not  undervalue  nor  overlook.  1  A.  419;  S  A.  197;  S  &.  128. 
Atpeal,  IX.  (d),  No.  23. 

See  act  14  March,  18S5,  No.  245,  relative  to  change  of  venue  in  civil  cases. 

(b)    7Vm<  of  AppUealion  ;  Power  of  Oavrt  ex  officio  A>  Order  ;  and  Payment  of  Jury- 
Fee. 

1.  Tbe  court  may  ex  officio  order  a  jury  trial,  whenever  in  its  opinion  necessary;  . 
even  after  it  has  taken  the  cause  under  advisement.     6  N.  S.  265  ;  I  R.  73  ;  10  A.  24. 

2.  A  jury  may  be  prayed  for  in  a  supplemental  answer ;  but  its  allowance  rests  in  the 
court's  (Uscretion  and  will  be  refused  where  it  would  delay  the  trial  a  whole  term,  the 
jurors  summoned  for  the  term  having  been  discharged.     6  N.  S.  265  ;  7  N.  S.  230  ;  1 

B.  90.     Pleading,  IX.  (c),  1),  No.  1. 

3.  An  application  for  a  jury  couies  too  late  after  the  cause  la  fixed  or  called  for  trial. 

C.  P.  494-5;   11  L.  162;  2E.  274;  3  A.  150  ;   4  A.  146. 

4.  Biiher  party  has  a  right  to  pray  for  a  jury  at  any  time  before  the  cause  is  set  for 
trial ;  and  this  right  cannot  be  denied,  though  delay  be  evidently  the  object.  C.  P.  494~5  ; 
Reynt^dt  v.  Mahle,  12  L.  424  ;  WiUort  v.  Slate  Sank,  3  A.  196. 

5.  It  is  questionable  whether  a  jury  can  be  allowed  on  appeal  from  the  parish,  to  the 
district,  court ;  at  all  events,  il  is  too  late  to  pray  for  one  on  a  motion  for  a  new  trial. 
Bou4juet:aite  v.  Toung,  5R.1 62. 

6.  Where,  a  party  having  prayed  for  a  jury  but  failing  to  advance  the  jur^ee,  net 
10  February,  1841,  S  17,  No.  16,  the  case  is  transferred  to  the  court  docket  and  taken 
up  as  a  court  case,  it  will  be  too  late,  at  the  moment  of  trial,  to  tender  the  fee  and  move 
for  a  retransfer.     Daniels  v.  Ajidrews,  7  R,  160, 

7.  A  court  may,  at  the  instance  of  a  party,  order  a  jury  even  after  the  trial  has  com- 
menced by  the  court  alone.     Hoffman  v.  Wettem  Int.  Co.,  1  A.  216. 

8.  Though  the  case  have  been  fixed  for  trial  and  continued,  yet  if  il  be  not  actually 
fixed  when  a  jury  is  prayed  for,  it  is  not  too  late.  Tbe  object  of  495  C.  P.  is  to  prevent 
delay  by  interposing  the  prayer  after  the  trial  is  fixed  for  a  particular  day.  La.  State 
Bank  r.  DupUssis,  2  A.  651. 

9.  The  jury-fee  may  be  paid  at  any  time  before  the  trial  is  fixed,  but  until  paid  the 
prayer  for  a  jury  will  be  disregarded.  Act  1841,  S  17,  No.  16;  Wilton  v.  Stale  Bani, 
3  A.  196.    Time,  No.  11. 

See  Constitution,  II,  (c),  3),  c.  No.  10. 

(c)  Affidavit ;  On  What  httui  and  In  What  Proceedingt  a  Jury  can  be  Claimed, 

1.  A  special  jury  of  merchants  will  not  be  allowed  to  tiy,  whether  a  conveyance  were 
made  in  fraud  of  creditors.     Emerion  v.  Mc  OtiOtmyh,  2  M.  298. 

2.  A  party  has  a  right  to  a  jury  on  a  motion,  in  a  coneurio,  to  obtain  an  order  for  the 
pi^inentof  a  claim  as  privileged.     Xeeixr  v.  WiUiamson,  7 'il.  315.  0 

3.  In  proceedings  by  motion  against  bail,  he  has  a  right  to  demand  a  jury.  Laharrt 
V.  Fry,  9  M.  381 ;   GaU  v.  Quick,  2  L.  349, 

4.  When  the  amount  due  a  creditor  who  has  voted  for  syndics  is  disputed,  the  party 
oppodng  has  a  right  to  demand  a  jury.     Planlsri  Bani  v.  Lanutte,  10  M.  690. 

5.  Defendant's  affidavit  for  a  jury  under  act  20  March,  1889,  g  24.  No.  53,  must  show 
that  his  defence  is  certain  and  unequivocal  and  will  alfect  plaintifi's  right  to  recover. 
Amanda  v.  Breda,  16  L.  257 ;  Smith  v.  Scott,  8  R.  258. 
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a  oonseDt  decree  and  the  sale  set  aside  for  irregularity,  plaintifis  ruled  the  interrenor  to 
show  cause  why  an  alieu  writ  should  not  issue.  His  answer,  denying  the  right  to  pro- 
ceed by  rule  and  alleging  the  illegality  of  the  judgment,  prayed  for  a  jury.  BM;  so 
jury  can  be  allowed.     Hohson  v.  Bein^  2  R.  109. 

7.  The  trial  of  an  injunction  is  a  summary  proceeding,  in  which  neither  party  is  en- 
titled to  a  jury.     Dabb$  v.  Bemken,  3  B.  123  ;  King  v.  Gayoso,  8  N.  S.  370. 

8.  Recused  cases,  transferred  under  act  27  February,  1841,  No.  32,  from  the  probafe, 
to  the  district,  court,  are  to  be  tried  in  the  same  manner  as  if  not  removed.  There  being 
no  provision  for  a  jury  in  the  probate,  none  can  be  allowed  by  the  special  judge  in  the 
district,  court.     Penny  v.  Weston^  4  R.  165. 

9.  In  an  action  of  settlement  between  partners,  either  may  submit  all  matters  in  ooo- 
troversy  to  a  jury.     Gridley  v.  Conner,  4  R.  445. 

10.  The  maker  of  a  promissory  note,  to  obtain  a  jury,  must  make  affidavit  as  required 
by  act  1839,  §  24,  No.  53.  Kennard  v.  Guitine^  9  R.  170 ;  Hennen  v.  Bowrgeat,  12  R. 
522. 

11.  So  a  discharged  bankrupt  under  act  of  congress  19  August,  1841,  sued  on  a  bond 
and  notified  that  his  discharge  would  be  impeached  for  fraud,  must  make  affidavit  as  re- 
quired by  act  1839;  affidavit  of  his  discharge  denying  the  fraud  is  insufficient  (% 
Bank  v.  Bankiy  1  A.  418. 

12.  A  plea  like  prescription  should  be  submitted,  it  seems,  to  the  court  and  not  the 
jury.     Goodloe  v.  Bolmes,  2  A.  400. 

13.  Plaintiff  cannot  require  the  exception  of  domicil  to  be  submitted  to  a  jury.  Mc- 
Gehee  v.  Brown,  3  A.  272. 

14.  Defendant  who,  sued  on  a  note,  sets  up  no  want  or  failure  of  consideration  sup- 
ported by  affidavit  as  required  by  act  1839,  is  not  entitled  to  a  jury.  Foster  v.  Levinsmf 
10  A.  584. 

15.  On  executory  process  by  A,  6  alleging  that  the  act  was  not  authentic,  the  costs  of 
copies  exorbitant,  and  his  right  to  security  against  an  apprehended  eviction,  enjoined  by 
a  sworn  petition  praying  for  a  jury.  A  answered,  admitting  the  act  not  to  be  authentic 
abandoned  his  executory  for  ordinary  process  and  prayed  for  judgment  against  B  for 
the  sum  originally  claimed.  Beld;  the  parties  stand  as  in  an  ordinary  suit,  A  as  plain- 
tiff, B  defendant;  and  the  latter,  his  obligation  being  unconditional,  having  made  no 
averment  as  required  by  act  1839,  §  24,  No.  53,  is  not  entitled  to  a  jury.     Hainei  v. 

Verrety  H  A.  122. 

16.  The  vendor's  warranty  against  eviction  does  not  convert  the  vendee's  absolute 
promi.se  to  pay  into  a  contingent  obligation,  any  more  than  the  implied  warranty,  that 
the  consideration  of  a  note  shall  not  fail,  converts  it  into  a  conditional  obligation.     Ih, 

17.  Merrick,  C.  J.,  dissenting.  The  party  served  with  petition  and  citation,  both 
necessary  to  bring  him  into  court,  is  the  defendant.  Citatiox,  II.  No.  12.  B  had  a 
demand  against  the  defendant.  A,  independent  of  that  to  restrain  the  order  of  seizure. 
A's  answer  that  the  injunction  was  well  taken  and  his  prayer  for  judgment  against  B, 
instead  of  citing  the  latter  into  court  as  defendant  to  an  original  demand,  simply  changed 
the  executory  process  into  an  ordinary  reconventional  demand  without  affecting  B's 
position  as  plaintiff  or  his  right  to  a  jury.     Ih. 

18.  In  proceedings  against  a  sheriff  alone  for  failing  to  return  a  fi,  fa,j  the  trial  is 
summary ;  but  where  a  claim  in  damages  for  neglect  is  coupled  with  an  alleged  statutory 
liability,  the  sureties  who  are  entitled  to  the  usual  delays  and  forms  of  trial,  if  parties, 
will  be  allowed  a  jury.     Bolmes  v.  Dunn,  13  A.  153. 

19.  Proceedings  by  rule  under  the  revenue  act  1855,  §  71,  No.  346,  against  a  tax- 
collector  and  his  sureties  are  summary,  as  contemplated  by  754-7  C.  P.,  and  to  be  tried 
without  a  jury.     State  v.  McDonneU,  13  A.  231. 

20.  Under  act  1855,  §  1,  No.  257,  relative  to  forced  surrenders,  the  judge  is  to  de- 
cide the  sufficiency  of  the  cause  to  order  a  surrender.  The  proceeding,  though  not 
expressly  ^clared  summary,  was  evidently  so  intended  and  is  to  be  conducted  without 
a  jury.     Savage  v.  Jeter,  13  A.  239. 

See  Appeal,  IX.  (d).  No.  31.  Attorney,  IL  (d),  Nos.  5,  8.  Criminal  Law,  V. 
(d),  2),  No.  23.  Experts  and  Auditors,  II.  No.  18.  Insolvency,  IL  (c),  Na 
10.  Obligations,  VII.  (b),  2),  a,  Nos.  6,  12.  Pleading,  VI.  (a),  1),  No.  6;  3), 
No.  5  ;  VIIL  (d),  1),  No.  2.    Succession,  VIIL  (f ),  4),  No.  17.    Suhmasy  Process. 
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(d)  £J'eet  and  Waiver  of  the  Prayw. 

1.  If  plaintiff  pray  for  a  jury  and  defendant  do  not,  tlie  latter  can  i 
bis  right  to  one  by  tlie  former's  waiver  of  his  prayer.     Sweeny  v.  Bart    • 

2.  A.  consent  to  refer  a  cause  to  refereeii,  and  to  abide  by  ilieir  awar  : 
waives  the  prayer  for  a  jury.     Hatch  v.  Watkijts,  1  N.  S.  154. 

3.  A  party  waives  his  prayer  for  a  jury,  if  he  suffer  the  cause  to  bi 
en(«   wiUiout  one  or  a  bill  of  exceptions.     Le  BUme  v.  Johns,  4  K.  S   ' 
SmitA,  8  A.  376. 

4.  One  of  two  debtors  in  tolido  cannot  avail  himself  of  tlie  other's  i 
StnitA  T.  ScoU,  3  R.  258 :  MuUtoUan  v.  Henderson,  lb.  297. 

5.  Where  af^er  the  death  of  a  curator  ad  hoc,  who  had  prayed  for 
appointed,  but  the  minutes  do  not  show  his  acceptance  or  who  was  pr 
by  the  court,  the  case  will  be  remanded ;  defendant  could  not  with 
deprived  of  hia  right  to  a  jury.     Fellows  v.  Eeid,  6  A.  724. 

6.  The  consent  of  both  parties  alone  can  waive  a  jury,  awarded 
either  or  by  the  coort  j>ro;mo  motu.     Livaudait  t.  Spear,  10  A.  24. 

II.     Or  THE  COKPOSITIOK   OF  THE  JuRT  AND   THE    PrOCEEDIM   ' 

(a)  ^  GeneraL 

1.  Where  a  juror  ia  diachat^ed  and  another  substituted,  after  the  tri  I 
and  part  of  the  evidence  been  introduced,  plaintiff  is  entitled  to  open  1 
have  the  trial  proceed  de  novo.     FoUin  v.  Foucker,  8  L.  56o. 

2.  Tbe  withdrawal  of  a  juror  from  sickness  or  other  cau.se  pre  I 
mistrial,  and  bis  place  cannot  be  supplied  but  by  consent.  Prentic< 
E.  7J. 

3.  When  a  juror  is  substituted  for  another  after  the  trial  has  begun,  i 
mmy  require  the  witnesses  to  be  examined  de  novo.  It  is  not  eiiou{ 
their  testimony  reduced  to  writing.     lb. 

See  act  1855,  No.  243,  of  which  g  3  is  amended  by  act  19  March,  1  i 
to  which  act  18  March,  1856,  No.  133,  is  supplementary ;  act  1855,  N  ' 
jaries  in  tbe  parisb  of  Orleans. 

(b)  Drawing  and  Summoning  Jurors  ;  the  Array  ;  and  Challent  i 

1.  Where  the  law  directs  jurors  to  be  drawn  from  each  parish,  the  : 
being  kept  in  a  separate  box,  and  after  the  division  of  one  parish  inl  i 
from  both  are  kept  in  the  same  box,  the  irregularity  is  fatal  and  a  ju  : 
entitled  to  his  discharge.     Ataan's  Case,  2  M.  127. 

2.  Objections  to  the  legality  of  summoning  a  jury  rame  too  late  aft 
recorded.     Vidalv.  Thompson,  11  M.  23. 

3.  Forty-eight  jurors  must  be  returned  for  each  term  of  the  parish  i 
leans.     Flower  y.  Livingston,  12  M.  681.     {^This  court  no  longer  exists. 

4.  It  is  a  good  ground  of  challeoge  to  the  array,  that  a  less  number  of 
and  placed  on  the  venire  than  the  law  directs.     lb. ;  2  N.  S.  193,  625. 

5.  Aliter,  if  the  number  be  greater ;  the  proper  remedy  is  a  separale 
imDi-operly  on  the  t>«ni're,  if  offered  as  iurors.     Samos  T.  Briniiier,  2  IS 
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the  first  judicial  district,  in  which  juries  are  not  required  to  be  drawn  twenty  days  befofe 
each  term.     Lyon  v.  Commercial  his,  Co.,  2  R.  266. 

13.  No  formal  writ  of  venire  faa'aa  is  required  by  our  laws.  An  order  of  coart  for 
drawing  and  summoning  jurors  is  sufficient.    lb*    Criminal  Law,  XIIL  (e),l),Na2. 

14.  The  sheriff  though  a  suit  by  his  wife,  to  which  he  is  a  necessary  party,  be  pend-  • 
ing  before  the  court,  may  and  should  perform  the  ministerial  duties  imposed  by  act  1855, 
No.  243 ;  nor  for  bis  performance  of  them  can  his  wife's  opponent  challenge  the  amy. 
State  ex  rel.  Morgan  v.  Jvdge,  11  A.  79 ;  Harbour  v.  Scott,  12  A.  152. 

15.  The  sheriff,  in  such  case,  may  summon  the  jurors  for  the  term  after  they  are  drawn 
according  to  law ;  nor  can  the  array  be  challenged  because  he  has  done  so.    /& 

1 6.  Malpractice  should  be  suggested  and  made  probable  before  the  array  can  be  set 
aside,  unless  there  be  some  apparent  legal  defect.     Ih, 

See  Courts,  L  No.  20.    Criminal  Law,  XIU.  (e).   • 

Cc)  Qiudijications  of  Jurors;  Challenges  to  the  PoUs;  ImpandUng,  Con^^letingf  and 

Attending  ike  Jury. 

1.  A  juror  is  not  incompetent,  because  he  baa  already  tried  a  suit  by  the  same  plain- 
tiff against  another  party  to  the  note  sued  on ;  at  all  events,  an  objection  comes  too  fatte 
after  the  trial  has  commenced.    Nugent  v.  Tr^agnier,  2  M.  205. 

2.  A  single  man,  who  rents  a  store  and  eats  at  another's  table,  is  not  a  housekeeper 
nor  qualified  as  a  juror  under  act  1805,  §  5,  No.  26.    Parmele's  Case,  2  M.  313. 

B.  A  juror  who  declares  ^  he  was  consulted  as  a  friend  in  the  transactioa  by  defend- 
ant's agent  before  the  suit,  and  had  given  his  opinion  that  defendant  was  entitled  to  the 
property  in  dispute,  but  as  he  had  only  heard  one  side  of  the  question,  his  mind  was 
open  to  conviction,"  is  incompetent,     Lavariy  v.  Gray,  3  M.  617. 

4.  It  is  doubtful  whether  a  juror  should  be  challenged  before  he  is  sworn.  Bat  if  the 
party  who  objects  to  him  refuse  to  have  another  substituted,  he  cannot  assign  the  juror's 
incompetency  as  error.     Zdvingston  v.  Heerman,  9  M.  657. 

5.  Either  party,  who  discovers  during  the  trial  that  a  juror  had  served  on  the  first 
trial,  may  demand  that  another  be  substituted.     Henry  v.  Chtvillier,  3  N.  S.  524. 

6.-  Under  C.JP.  496-7,  513,  a  party  may  object  to  the  jurors'  names  being  drawn  from 
the  box  before  twentj  are  known  to  be  present.     Bayoujon  v.  Oriewelly  5  N.  S.  234. 

7.  The  code  of  practice  does  not  repeal  act  1825,  No.  14,  by  which,  when  a  oorpon- 
tion,  public  or  religious,  is  a  party,  its  members  are  good  jurors.  New  Orkam  v.  Eiplen, 
2  L.  345. 

8.  A  juror  is  competent,  though  ignorant  of  the  English  language.     14  L.  288. 

9.  Whether  the  jurors  be  absent  or  sworn  in  another  case,  the  jury  may  be  completed 
from  the  bystanders.     Rondeau  v.  N.  0,  Improvement  Co,,  15  L.  160. 

10.  A  juror  is  competent,  though  summoned  by  a  party  as  a  witness.    Ih, 

11.  A  qualification  as  housekeeper  prescribed  by  C.  F.  506,  but  omitted  in  act  1831, 
No.  53,  is,  it  seems,  unnecessary.     lb. 

12.  One  who  resides  in  the  parish,  and  pays  a  tax  and  house-rent,  is  a  housAeeper 
within  the  intendment  of  C.  P.  506.     lb. 

13.  A  school-commissioner  waiving  his  exemption  may,  though  objected  to,  be  sworn, 
but  on  declaring  he  is  interested  will  be  discharged.     Edwards  v.  Farrar,  2  A.  307. 

14.  A  party  cannot  deprive  his  codefendant  of  the  right  to  challenge  peremptoriW' 
Reynolds  v.  Rowley,  2  A.  890. 

15.  Though  attachments  be  out  for  the  absent  jurors,  if  enough  of  tiie  regular  panel 
be  not  present,  talesmen  may  be  summoned  and  the  trial  proceeded  with.  Bardut  t. 
Estebene,  5  A.  315 ;  Fletcher  v.  Henley,  13  A.  191. 

16.  The  sheriff,  whose  wife  has  a  lawsuit  to  which  he  is  a  necessary  party  pending 
before  the  court,  ought  not  personally  to  attend  the  jurors  during  their  deliberations. 
State  ex  reL  Morgan  v.  Judge,  11  A.  79. 

17.  Nor  should  he,  in  such  case,  himself  call  the  jurors  to  the  jury-box;  arts.  496-7 
'C.  P.,  though  changed  by  act  27  February,  1826,  No.  31,  may  yet  furnish  a  guide  for 
such  a  case.     lb. 

18.  Where  the  slieriff  being  interested  cannot  act,  and  there  is  no  coroner  in  the  parish, 
the  court  may  appoint  a  special  officer  to  superintend  the  impanelling  of  the  jury  and 
attend  them  during  the  trial.     Harbour  v.  Scott,  12  A.  152. 

See  Criminal  Law,  XIU.  (e).    Things,  IL  (b),  2). 
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III.  Of  the  Charge. 

1.  On  a  trial  id  which  fkcts  alone  are  submitted  to  a  jury,  the  court  cannot  be  required 
to  charge  them  on  points  of  law.     Livingston  v.  Heerman^  9  M.  656. 

2.  The  jury  are  judges  both  of  the  law  and  facts.  0.  P.  520 ;  7  N.  S.  185 ;  5  R.  78  ; 
8R,286;  12  R.  162. 

8.  But  the  judge  must  charge  them  on  the  law  of  the  case,  abstaining  however  from 
saying  anything  about  the  facts  or  even  recapitulating  them  so  as  to  influence  the  verdict, 
or  giving  his  conclusions  from  the  evidence.     C.  P.  516-7 ;  Ih 

4.  Plaintiff  cannot  have  the  verdict  set  aside  for  an  erroneous  charge  which  might 
have  misled  the  jury,  when  they  have  disregarded,  by  finding  directly  against,  it,  on 
grounds  nrged  by  himself.     Keene  v.  LizcBrdi,  8  L.  82. 

5.  When  the  charge  is  pertinent  to  the  issue  and  the  law  correctly  stated,  it  is  no  ob- 
jection, that  it  might  have  been  misunderstood  by  the  jury  and  had  a  tendency  to  mislead 
them.     Milne  v.  Pontchartrain  R,  Co.j  9  L.  257. 

6.  The  party,  who  fears  the  charge  has  been  misunderstood  by  the  jury,  may  apply  to 
the  court  for  a  clearer  exposition  of  its  meaning.     Ih. 

7.  In  an  action  against  a  surety,  it  is  the  jury's  exclusive  province  to  ascei*tain  the  fact 
and  extent  of  the  principal's  official  neglect ;  but  plaintiffs  may  ask  for  a  charge  on  the 
nature  and  extent  of  defendant's  legal  obligations.     Union  Bank  v.  TTiompson^  8  R.  227. 

8.  A  judge  may  refuse  to  charge  on  principles  of  law,  which  have  no  connection  with 
the  case.  Hypothetical  propositions,  not  applicable  to  the  case,  only  tend  to  mislead  the 
jury.     Mcintosh  v.  Stnith,  2  A.  756.     Criminal  Law,  XIII.  (f),  No.  6. 

9.  Under  act  25  March,  1881,  No.  58,  the  judge  must  reduce  his  charge  to  writing, 
when  requested  by  counsel.  He  cannot  refuse  because  he  did  not  charge  on  the  &cts, 
when  counsel  allege  that  he  did.     Kellar  v.  BeGeaudeau,  5  A.  609. 

10.  The  July's  attention  may  be  directed  to  a  usage  not  in  conflict  with  law ;  and  the 
charge,  if  not  calculated  to  induce  them  to  give  the  usage  undue  consideration  in  esti- 
mating the  act  and  understanding  of  the  parties,  will  be  sustained.  Keane  v.  Fither,  9 
A  70. 

11.  In  an  action  of  damages  for^  collision  on  a  railroad,  the  jury  may  be  charged 
that,  if  they  believe  there  was  gross  neglect  or  want  of  skill  on  the  part  of  the  company's 
servants,  they  mast  assess  damages  for  the  amount  they  think  the  circumstances  justify. 
a  P.  516 ;  VcailUa  v.  K  0.  and  (hrrolUon  Co.,  10  A.  88. 

12.  Spofford,  J.,  dissenting.  Such  a  charge  is  either  no  guide  or  a  fallacious  one. 
The  judge  should  give  such  directions  as  will  draw  the  jury's  attention  to  the  proper 
points  of  inquiry,  and  exclude  irrelevant  considerations.     lb. 

18.  So,  in  this  case  the  jury  should  have  been  instructed  that  defendants,  if  guilty  of 
negligence  causing  injury  to  plaintiff,  were  bound  to  repair  it ;  and  that  taking  into  con- 
sideration his  expenses,  loss  of  time  and  employment,  and  bodily  suffering,  they  should 
assess  damages  commensurate  with  the  injury.     lb.  et  Id. 

14.  In  all  cases,  the  judge  must  instruct  the  jury  in  the  definitions  and  principles  of 
law  applicable  to  the  case.  Nothing  in  act  29  January,  1847,  No.  22,  conceding  it  re- 
fers to  civil  actions  for  libel,  relieves  him  from  the  duty  in  such  actions.  In  all  cases, 
civil  and  criminal,  the  jury  are  judges  of  the  law  and  facts ;  and  in  those  appealable,  the 
judge  may  be  required  by  either  counsel  to  charge  in  writing.  C.  P.  520 ;  act  14  March, 
1855,  §  7,  No.  248 ;  Tresca  v.  Maddox,  1 1  A.  206.     Criminal  Law,  XHI.  (f ),  No.  24. 

15.  Where  the  issue  involves  the  ownership  of  a  note,  the  judge  may  refuse  to  charge 
that  its  possession  might  be  considered  as  corroborating  the  evidence  to  prove  the  trans- 
fer under  2257  C.  C.  It  is  more  correct  to  charge,  that  the  possession  might  be  weighed 
with  the  ^other  evidence.  The  former  charge  the  jury  might  understand  as  intimating 
the  judge's  opinion  on  the  facts.     Riviere  v.  McGormiehy  14  A.  189. 

See  Appeal,  IX.  (d).  Criminal  Law,  XIII.  (f).  Bill  op  Exception,  II. 
Etidenoe,  XIIL  (b),  Nos.  28,  80. 

IV.  Of  the  Verdict. 
(a)  In  GeneraL 

I.  A  party  has  a  right  to  submit  all  the  facts  of  his  case  to  a  jury ;  and  the  court  can- 
not refuse  the  right  on  the  ground  that  they  are  matter  of  record,  and  not  proper  for  the 
jory'i  opnsideration.     Dupkmtier  v.  Raiidolph^  8  M.  198. 
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2.  A  court  can  in  no  case  withhold  from  the  jnry  any  fact  or  circomstance,  which 
might  influence  their  decision.     Jb. 

i.  Under  act  1817,  §  10,  No.  9,  a  party  has  a  right  to  submit  to  a  jury  all  questions 
of  fact  pertinent  to  the  issue,  but  not  questions  of  law,  nor  for  a  special  verdict  a  ques- 
tion, tfie  answer  to  which  would  be  equivalent  to  a  general  verdict.  Ihntenetiu  v.  Perots 
5  M.  211 ;  Barry  v.  La.  Iru.  Co.y  1  N.  S.  69. 

4.  Parties  have  a  right  to  submit  the  facts  pertinent  to  the  issue  as  naked  as  thej 
can  present  them ;  but  they  need  not  present  them  in  the  very  words  of  the  petition. 
Planter^  Bank  v.  George^  6  M.  670 :  Livingston  v.  Heerman^  9  M.  656. 

5.  The  verdict  is  general  when  it  finds  the  facts  and  law ;  0.  g,  that  a  certain  sale  took 
phce ;  if  it  found  certain  facts,  leaving  the  court  to  decide  whether  they  coostitate  a  sale, 
it  would  be  special.     Chedoteau  v.  Ihminguez,  7  M.  521 ;  CampbeS  v.  Oreditony  16  L 
848. 

6.  If,  of  several  questions  submitted  for  a  special  verdict,  one  involve  a  question  of 
law,  the  answer  thereto  is  but  null  without  vitiating  the  verdict  which  is  special  Oen- 
ter  V.  Stockton,  8  M.  212. 

7.  A  party,  pleading  prescription  even  during  a  trial  by  jury,  has  a  right  to  submit  to 
it  the  fiict  of  possession.     Porter  v.  Dugat,  9  M.  122. 

8.  If  defendant  plead  in  compensation  and  reconvention,  the  jury  may  find  a  verdict 
in  his  favor  for  any  balance  due  him.     Innis  v.  Ware,  1  N.  S.  643. 

9.  A  judgment  may  be  based  on  facts,  of  which  some  are  found  by  the  jury  and  others 
submitted  to  the  court.     Morris  v.  Hatch,  2  N.  S.  491. 

10.  The  jury  may  find  special  facts  to  authorize  a  judgment,  without  finding  a  specific 
sumu     Wooter  v.  Turner,  6  N.  S.  450. 

11.  In  an  action  for  trespass  on  land,  in  which  the  petition  alleges  ownership  and 
possession  and  prays  for  general  relief,  the  jury  cannot  examine  title.  Pegiavin  v.  FFta- 
ter,  6  L.  559. 

12.  The  jury  are  not  bound  by  the  opinion  of  the  supreme  court,  with  reference  to  a 
previous  verdict,  in  estimating  the  quantum  of  damages.     lb. 

18.  The  jury  are  judges  of  the  law  and  facts  of  the  case,  when  submitted  for  their 
verdict.  They  may  act  on  a  question  of  fact,  and  by  a  special  verdict  submit  that  of 
law  to  the  court ;  but  can  in  all  cases  act  on  both.  Bostwick  v.  Gasgtiet,  10  L.  81 ; 
Spofford  V.  Pemberton,  12  R.  162. 

14.  The  jury  cannot  inquire  into  the  correctness  of  rejecting  or  admitting  particular 
evidence,  but  are  to  be  guided  by  that  before  them.     Hogan  v.  Gibson,  12  L.  457. 

15.  Jurors  are  so  far  the  judges  of  the  law,  as  well  as  of  the  facts,  that  they  have  a 
right  in  all  cases  to  find  a  general  verdict.  But  the  court,  if  not  satisfied  therewith,  maj 
grant  a  new  trial.     Thomas  v.  Tamley,  3  R.  206. 

See  Appeal,  IX.  (b).    New  Trial,  III.  (a). 

• 

.(b)  Form,  Rendition,  and  Recording  of  ike  Verdict. 

1.  Counsel  may  be  permitted  to  reduce  to  form  the  jury's  answer  to  a  question  sub- 
mitted to  them,  and  hand  it  to  them  for  consideration.     Jackson  v.  Latxhe,  1 1  M.  284 

2.  The  jury  may  return  their  verdict  under  seal  the  day  following  that  it  was  agreed 
on.     Dale  v.  Downs,  7  N.  S.  225. 

8.  Where  the  jury  seal  a  verdict  in  the  jury-room  and  come  into  court  and  varj  its 
terms,  the  latter  is  the  true  verdict  and  conclusive.     Rousseau  v.  Lk^fsson,  8  N.  S.  273. 

4.  It  is  not  enough  under  the  constitution  that  the  verdict  be  recorded  on  the  miootes 
in  English ;  it  must  be  written  and  signed  by  the  foreman  in  that  language.  Dubertroptd 
V.  Laville,  8  L.  275. 

5.  Where  the  verdict  is  given  in  sterling  money  whose  rate  in  United  States  currency 
is  established  by  law,  the  court  must  reduce  the  sum  to,  and  record  the  verdict  in,  United 
States  money.     Becd  v.  McKieman,  8  L.  572. 

6.  Arts.  518,  522  C.  P.  et  seg.  are  but  directory  in  prescribing  the  forms  of  a  verdict, 
which  is  not  void  for  a  non-compliance  with  them,  when  not  required  at  the  time  by  the 
party  complaining.     Citg  Bcmk  v.  Foucher,  9  L.  410. 

7.  A  judge  cannot  as  the  jury's  clerk,  even  at  their  request,  draw  up  their  verdict ; 
he  may  instruct  them  as  to  its  form  and  their  power  to  find  one  general  or  special,  but 
they  must  determine  which  and  the  foreman  prepare  it.  C.  P.  515-9,  521-4*^;  Gofet 
y.  Breedhve,  5  R.  78. 

8.  A  party  cannot  complain  of  a  defect  of  form  in  a  verdict  which  be  has  not  attempted 
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to  correct  below  under  C.  P.  528,  or  by  making  it  the  distinct  grounc 
he  cannot  urge  on  appeal  that  the  verdict  is  not  written  on  the  petiti*  i 
in  an  action  of  damages,  is  expressed  in  figures.     9  R.  59 ;  2  A.  47  ! 
678. 

9.  Where  by  agreement  of  counsel  the  jury  separate  after  adjour  i 
defendant  cannot  complain  timt,  after  sealing  their  verdict  as  directed 
separated  for  tlie  night  and,  after  their  verdict  was  delivered  into  c  • 
inor*  were  sent  out  again  with  the  papers  of  the  suit  to  make  the  v<  i 
Mcintosh  V.  Smithy  2  A.  756. 

10.  Where  a  case  is  tried  before  a  jury  who  write  only  Frenc  i 
returned  in  that  language,  is  translated  into  English  under  direction  < 
them  as  translated,  assented  to  by  them,  signed  by  the  foreman  ai  • 
presence,  it  is  sufficient.     Walsh  v.  Barrow,  3  A.  265. 

11.  Where  the  jury  inadvertently  omit  interest,  the  error  may  be  <  i 
verdict  is  closed.     Cochrcme  v.  Murphy,  4  A.  6. 

12.  At  any  time  before  a  verdict  is  rendered,  the  jury  may  withdi ; 
of  court  to  make  it  more  explicit.     Broussard  v.  Nolan,  4  A.  55. 

See  Cbiminal  Law,  XIII.  (g),  1) ;  2). 

(c)  Requisites  <md  Interpretation  of  the  Verdict;  its  Effect  an\ 

1.  The  verdict  must  always  be  understood  with  reference  to  thi 
responsive  to  the  issues  made  by  them.     5  M.  456  ;  3  L.  70 ;  SB.;! 

2.  A  verdict  is  not  affected  by  subsequent  matters ;  so,  where  the  ji 
on  appeal  for  assigning  no  reasons  and  the  case  remanded,  a  secon< . 
rendered  on  the  same  verdict     Muse  v.  Curtis,  9  M.  83. 

3.  The  affidavit  of  a  juror  is  not  admissible  to  impeach  the  vert  I 
CampheU  v.  MilUr,  1  N.  S.  514.     Evidence,  XVI.  (b),  7). 

4.  The  whole  finding  of  a  jury  on  special  facts  must  be  taken  I 
Orummin,  1  N.  S.  560. 

5.  If  the  jury  in  an  action  of  boundary  make  a  compromise  betw<i 
^ving  a  line,  not  claimed  or  proved  by  either,  a  new  trial  will  be  grs. 
Flotver,  3  N.  S.  641. 

6.  A  verdict,  that  an  instrument  was  obtained  through  error  or  frai 
certainty.     Wall  v.  Hampton,  4  N.  S.  310. 

7.  The  verdict  is  not  void  because  the  jury  take  into  their  room  an 
to  the  petition  as  part  thereof,  though  decided  to  be  no  evidence. 
quand,  5  N.  S.  265. 

8.  Nor  because  they  take  into  their  room  depositions,  partly  legal  € 
iUegal.    lb.    Criminal  Law,  XIII.  (g),  3),  No.  10.    Appeal,  IX. 

9.  Where,  by  the  contract  and  a  consent  of  record,  interest  is  to  h. 
certain  date  for  a  certain  sum,  a  verdict  finding  a  certain  sum  with  ifi 
Bomed  to  refer  thereto,  and  judgment  will  be  entered  accordingly.  Oi 
N.  S.  690. 

10.  A  general  verdict  for  defendant,  who  pleads  compensation  and 
ties  him  to  judgment  for  the  surplus  claimed  over  plaintiff's  demand. 
V.  Bingey^  6  N.  S.  689. 

11.  No  separate  judgment  is  necessary  on  a  reconventional  demand 
from  the  basis  of  plaintiff's  cause  of  action,  a  verdict  for  one  party  h. 
diet  against  the  other.     Defendant,  if  he  wish  a  special  finding  on  the 
for  it  bef(»«  the  verdict  is  recorded.     4  L.  40 ;  17  L.  92  ;  6  A.  222. 
No.  33.    Pleading,  VIII.  (b),  1),  No.  19. 

12.  The  verdict  should  respond  to  the  issues  and,  unless  special,  ab 
cases  of  reconvention  on  each  party's  rights.  Johnston  v.  Bagley,  4  ] 
Driggs,  17  L.  184.     New  Trial,  III.  (a),  No.  4. 

13.  A  verdict  not  followed  by  a  judgment  has  no  force  for  any  p 
Ia  Eiane,  6  L.  272.     Evidence,  XVI.  (b),  3),  No.  5. 

14.  The  part  of  a  verdict,  in  an  action  of  trespass,  pronouncing  on 
garded  and  judgment  given  for  the  damages.     Pegtavin  v.  Winter,  6  \ 

15.  The  court  must  learn  the  misconduct  of  jurors  from  some  othei 
selves.  They  cannot  swear  they  thought  they  were  rendering  a  ve 
party,     dire  v.  Rightar,  11  L.  141.    Cbiminal  Law,  XIII.  (g),  3) 
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.  16,  A  verdict,  appraising  land  to  be  expropriated*  will  not  be  set  aside  on  a  jarofs 
certificate  and  the  opinion  of  witnesses,  that  the  estimate  of  damages  is  too  high,  when  no 
misconduct  in  the  jury  who  went  on  the  land  is  proTod.  2^.  O*  and  CarroQUm  Co,  r. 
Avart,  11  L.  191. 

17.  A  verdict  for  plaintiff  without  stating  any  amount  or  object  is  bad,  and  will  be  eet 
^ide  and  a  new  trial  granted.     C.  P.  522  ;  13  L.  109  ;  14  L.  343  ;  14  A  239. 

18.  A  verdict  which  gives  interest  from  judicial  demand  is  sufficiently  certain,  as  the 
date  may  be  ascertained  from  the  record.  Id  cerium  est  quod  certum  reddi  potetL  Goj/ 
V.  Ardry^  14  L.  288.    Judgment,  III.  Nos.  1,  3, 17. 

19.  A  verdict  on  a  charge  of  fraud  against  an  insolvent,  finding  the  facts  as  charged, 
but  negativing  the  fraudulent  intent,  is  substantially  one  of  acquittal  and  there  most  be 
judgment  accordingly.     Campbell  v.  CredUort^  16  L.  348. 

20.  A  verdict  substantially  settling  the  whole  controveray,  though  not  technicallj 
embracing  each  issue  in  the  pleadings,  is  good.     Andergan  v.  IHnn,  17  L.  168. 

21.  The  allegation  of  damages  by  the  wrongful  seizure  and  detention  of  the  slaves 
attached,  depriving  plaintiff  of  their  services  and  his  property,  with  a  prayer  for  the 
amount  of  such  damages  and  general  relief,  will  not  support  a  verdict  for  the  value  of  the 
slaves.     Cox  v.  Rohituon,  2  R.  313.    Judgment,  V.  (a),  4),  No.  9. 

22.  The  jury  may,  but  are  not  bound  to,  take  into  their  room  all  the  documents  and 
papers  submitted  to  them.     Littlejield  v.  Beamisy  5  R.  145. 

23.  A  party,  who  does  not  appear  and  challenge  a  juror,  cannot  for  his  interest  object 
t9  the  verdict ;  still  less  can  a  mere  guardian  of  property,  attached  collaterally,  question 
the  verdict  on  such  ground.     Greuap  v.  Winchester,  6  R.  458. 

24.  Where,  in  an  action  of  damages  for  a  malicious  prosecution,  the  foreman  of  the 
jury  informs  defendant's  counsel  they  had  given  a  verdict  for  plaintiff  as  a  matter  of 
charity,  though  they  nearly  all  thought  there  was  no  malice,  they  cannot  be  asked 
before  the  verdict  is  opened  whether  they  intended  to  convict  defendant  of  malice. 
Digard  v.  Mchaud,  9  R.  387. 

25.  A  verdict  rendered,  a  party  cannot  be  deprived  of  its  benefit  by  any  or  all  of  the 
jurors.  No  declaration  of  a  juror,  though  under  oath,  of  the  reasons  of  the  verdict, 
will  be  listened  to.    Ih. 

26.  If  the  jury  refuse  to  allow  interest  when  due,  the  remedy  is  by  an  application 
to  set  aside  the  verdict  and  for  a  new  trial.     Cochrane  v.  Murphy^  4  A.  6. 

27.  The  assignment  of  a  reason  for  a  verdict  does  not  vitiate  it.  UUU  per  ta«» 
tile  non  vitiaiur,     Stewart  v.  Prueti,  6  A.  727. 

28.  Where  a  vendee,  sued  for  the  price  and  for  fraud  under  act  1840,  §10,  No.  117t 
reconvenes  for  slander,  and  the  first  jury  being  unable  to  agree  are  discharged,  and 
the  second  cannot  agree  on  the  charges  of  fraud  and  slander,  but  there  is  do  ques- 
tion of  plaintiff's  right  to  the  price,  a  verdict  for  the  latter  may  be  received  leaving 
the  other  points  open  for  another  jury  in  case  of  a  further  trial.  Pbeston,  J',  dis- 
senting in  Keane  v.  Fisher,  7  A.  335. 

29.  Defendant,  the  verdict  being  rendered  in  presence  of  all  the  parties,  must  see  that 
the  jury  pass  on  his  call  in  warranty  and  ask  for  a  special  finding  thereon,  if  he  desire  it, 
before  the  verdict  is  recorded  and  the  jury  discharged.  His  neglect  cannot  prejudice 
plaintiff,  who  is  not  bound  to  protect  his  interests.  Nor  will  the  case  be  remanded  for  a 
new  trial  to  remedy  the  omission,  nor  the  judgment  changed  in  favor  of  defendant  against 
his  warrantor,  not  a  party  to  the  appeal.     Core  v.  Corse,  10  A.  53. 

30.  The  effect  of  a  verdict  is  a  question  of  legal  construction  for  the  court;  the  jurors 
are  not  to  be  its  interpreters.     Jeter  v.  Heard,  1 1  A.  3. 

31.  So,  the  court  will  not  heed  an  affidavit  by  the  jury  that  they  understood  bj  their 
verdict  dismissing  a  reconventional  demand,  that  defendant  was  not  barred  from  aoother 
suit  for  the  same  matters,     lb, 

32.  Where  there  is  no  distinct  verdict  on  a  claim  in  reconvention  which  is  uncoonected 
with  the  principal  demand,  and  the  court  cannot  determine  whether  it  have  been  consid- 
ered by  the  jury,  the  case  will  be  remanded.  Collins  v.  Graves^  13  A.  95.  App£^ 
IX,  (a).  No.  16. 

33.  Defendant  having  reconvened  for  damages  in  an  action  for  the  contract  price  of 
certain  buildings,  estimated  each  at  the  saipe  sum  and  erected  by  plaintiff,  and  also  for 
extra  work,  a  special  verdict  '^  allowed  plaintiff  full  compensation  as  per  contract,  aU 
extra  charges  to  be  deducted  in  lieu  of  damaged  lumber.**  £kU,  the  verdictis  too  vagoe 
in  not  stating  whether  all  or  only  some  of  the  buildings  were  finished.  MpClwf  v.  Sinf, 
13  A.  141. 
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84.  Spofford,  J.,  dissenting.  The  verdict  seetns  sufficiently  intelligible.  Plaintiff  ii 
allowed  fall  compensation  as  per  contract  —  a  definite  som  —  and  all  extra  charges  are 
deducted  for  damaged  lumber :  i,  e.  extra  work  has  been  done  and  lumber  lost  to  a  par- 
ticular amount  as  charged,  but  damages  are  found  to  the  same  amount  in  reconvention, 
and  the  two  claims  are  to  offset  each  other.     lb. 

35.  No  greater  certainty  is  required  in  a  verdict  than  a  judgment  which,  though 
decreeing  no  particular  sum,  is  yet  sufficient  if  the  precise  amount  due  appear  in  the 
pleadings.  Id  certum  est,  etc.  So  a  verdict  for  plaintiff  for  the  full  amount  claimed  ia 
good ;  and  a  judgment,  allowing  plaintiff  interest  and  principal  as  claimed  in  the  petition, 
will,  as  responsive  to  the  verdict,  be  also  good.  Newton  v.  Aer,  14  A.  704.  Judo- 
HENT,  III.  Nos.  1,3. 

See  Appeal,  VI.  (a),  No.  6.  Criminal  Law,  XIII.  (g),  2)  ;  8).  Judgkent,  V. 
(b)  ;  VIII.  Nos.  2,  25.    New  Trial,  I.  No.  2 ;  III.  (a). 

JUSTICE  OF  THE  PEACE. 

1.  A  constable  must  sell  land,  seized  under  execution,  with  the  same  formalities  as  a 
sheriff  in  cases  of  seizure.     Reeves  v.  Kershaw,  4  M.  514. 

2.  A  justice  is  not  answerable  civiliter  for  an  error  of  judgment,  if  acting  within  his 
jurisdiction ;  otherwise,  if  acting  beyond  it  2  N.  S.  631 ;  6  N.  S.  1 ;  1  L.  136* 
Offences  and  Quasi  Offences,  II.  (f ),  No.  2. 

3.  Justices  have  no  power  to  irj  free  persons  of  color  for  alleged  disrespect  towards 
whites.    Bore  v.  Bush,  6  N.  S.  1. 

4.  A  justice  has  jurisdiction  forcibly  to  remove  a  tenant  remaining  in  a  house  after 
due  notice,  whatever  the  value  of  the  property  or  the  improvements  claimed  by  him* 
Walker  v.  Vc^nr  Winkle,  8  N.  S.  563. 

5.  The  act,  authorizing  judges  of  the  superior  court  of  the  territory  to  grant  letters  of 
curatorship  to  probate  judges,  is  repealed,  and  that  jurisdiction  vested  in  justices.  Acts 
1811,  No.  33  ;  1813,  No.  19  ;  Humphreys  v.  King,  2  L.  51. 

6.  A  constable's  deed  of  sale  need  not  be  recorded.     Bottom  v.  Breed,  4  L.  344. 

7.  The  lessor  under  act  3  March,  1819,  No.  25,  may  sue  for  possession  of  his  property 
under  the  jurisdiction  of  a  justice  ;  and  the  regularity  of  the  judgment  under'  which  pos- 
session is  obtained  cannot  be  examined  collaterally,  if  the  justice  have  jurisdiction  ratione 
maierim.     Richardson  v.  Scott,  6  L.  54. 

8.  Immovable  property  or  slaves  cannot  be  sold  in  execution  under  a  judgment  by  a 
justice  for  less  than  fifty  dollars.     C.  P.  1140-4-5-6-7;  Freeman  v.  Watts,  15  L.  476  ; 

Thompson  v.  Chauveau,  7  N.  S.  332. 

9.  Such  slaves  and  immovables  are  to  be  distrained,  and  hired  out  under  the  justice's 
direction  for  a  sufficient  amount  to  pay  the  judgment  creditor.     lb. 

10.  The  debtor's  pointing  out  immovables  in  such  case  to  the  sheriff  will,  perhaps, 
authorize  him  to  distrain  without  first  seizing  movables,  but  not  to  sell.     Jb. 

11.  Art.  2683  C.  C.  authorizes  justices  out  of  the  city  of  New  Orleans  to  expel 
tenants,  whatever  the  value  of  the  lease.     Kennedy  v.  Downey,  2  R.  284. 

12.  The  object  of  art  81,  const  1845,  by  which  justices  are  to  be  elected  by  the  quali- 
fied voters  of  each  parish,  is  to  secure  their  selection  by  the  people  instead  of  the  execu- 
tive and  senate ;  so  that  act  1  June,  1846,  §  2,  No.  106,  providing  for  their  election  in 
the  parish  of  Orleans  by  the  qualified  voters  in  each  district,  into  which  it  subdivides  the 
parish,  is  constitutional.     Mun'y.  No.  Two  v.  Schmidt,  1  A.  387. 

13.  Under  the  various  laws  relative  to  contumacious  tenants,  justices  may  effect  their 
expul^on  irrespective  of  the  value  of  the  lease,  the  property,  or  the  improvements 
claimed  by  the  lessee.  C.  C.  2683 ;  acts  1819,  No.  25  ;  1855,  No.  284 ;  L^Armond  v. 
PtiUen,  13  A.  137. 

14.  A  public  officer,  judicial  ot  ministerial,  acting  in  good  faith  ought,  in  general,  to  be 
protected  against  an  action  of  damages  for  an  erroneous  exercise  of  his  legal  discretion. 
The  common-law  rule  that  a  justice  of  the  peace,  issuing  a  warrant  without  the  com- 
plainant's oath,  is  liable  as  a  trespasser,  whilst  the  judge  of  a  court  of  record,  under  the 
same  circumstances,  is  not,  has  never  obtained  in  this  state.  Maguire  v.  Hughes,  13  A. 
281.    Elections  bt  the  People,  II.  No.  4. 

15.  Thus ;  the  mayor  of  a  town,  commissioned  as  a  justice  and  like  other  justices 
authorized  to  arrest  offenders,  acting  in  good  faith  and  for  what  he  deemed  the  public 
good,  but  in  error  of  law,  issued  as  a  committing  magistrate  a  warrant  of  arrest  for  the 
supposed  violation  of  a  state  law^  without  view,  confession,  or  an  information  before  him 
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under  oath.  Held ;  though  the  charge  he  unfounded  and  the  arrest  without  probable 
cause,  and  he  disclose  no  source  of  information,  he  is  not  responsible  for  a  mere  error  of 
judgment  to  the  party  aggrieved.     lb, 

16^  Spofford,  J.,  dissenting.  The  major  was  bound  to  proceed  as  a  ja&tioe,  who, 
the  proceeding  being  ministerial,  would  have  been  civilly  responsible  for  wilfully  pro- 
ceeding against  law.  As  a  judge,  a  justice  of  the  peace  is  not  civilly  responsible  for 
deciding  against  law  ;  as  a  coounitting  magistrate,  for  acting  against  law  he  is  so  respon- 
sible.    Ih. 

17.  The  doctrine  distinguishing  between  the  civil  liability  of  magistrates,  when  acting 
judicially  and  when  ministerially  —  never  before  repudiated  in  this  state  —  and  long 
since  settled  by  the  highest  authorities  in  our  sister  states  and  England,  whence  comes 
our  theory  of  personal  rights,  rests  on  the  high  policy  which  secures  personal  libertj. 
When  acting  on  sworn  information,  the  magistrate  is  protected.  But  if  without  view, 
without  confession,  on  an  unsworn  statement  whispered  by  an  unknown  informer,  he  can 
arrest  an  innocent  citizen  for  imputed  crime  and  then  escape  under  his  official  mantle, 
the  citizen,  who  had  otherwise  had  redress  against  a  malicious  informant,  has  none  (or 
an  atrocious  wrong.  In  matters  effecting  personal  liberty  it  is  safer  to  stand  upon  the 
ancient  ways.      Via  irita  via  hUa,     lb.  et  Id, 

18.  There  is  a  broad  line  of  demarcation  between  judges  and  justices.  The  latter  are 
not  judges  within  const.  1852,  art.  82.  Andrews  v.  Saucier,  13  A.  301.  Electioxs 
BT  THE  People,  III.  Nos.  23,  34. 

19.  A  party,  commissioned  as  a  justice  "  in  the  place  of  A,  deceased,**  is  oommissiooed 
for  A's  unexpired  term,  and  cannot  hold  office  under  such  commission  for  any  longer 
period  than  A,  if  he  had  lived,  could  himself  have  done.  Const  1852,  art.  78 ;  Ih, 
[iStfe  remarks  of  counsel  in  Sigur  v.  Crenshaw,  8  A.  412.] 

20.  A  constable,  holding  property  under  seizure,  cannot  be  deprived  of  his  possession 
by  a  writ  of  sequestration  even  from  a  superior  court.  His  custody,  not  less  than  that  of 
the  sheriff,  is  the  custody  of  the  law.  The  remedy  is  by  injunction.  TwiUy  v.  CS!anb, 
14  A.  503.    Execution,  V.  (a),  6),  a.  No.  1. 

21.  Immovables  cannot  be  sold  under  the  judgment  of  a  justice  which  does  not, 
with  interest  and  costs,  amount  to  fifly  dollars.  The  creditor  must  proceed  under  arts. 
1144-46  C.  P.  If  he  sell,  the  sale  is  null ;  and  an  action  for  the  property  is  not  barred 
by  prescription  under  arts.  49,  No.  4,  613  C.  P.;  C.  C.  1989;  Zimmerman  v.  Bartchf^ 
14  A.  520. 

22.  Attachments  issued  by  justices  cannot,  except  on  appeal,  be  dissolved  by  the  dis- 
trict courts.     Shiffy.  Carprette,  14  A.  801. 

23.  So  where  a  privileged  creditor,  whose  claim  exceeds  the  jurisdiction  of  a  justice, 
under  an  attachment  issued  by  whom  at  the  instance  of  a  concurrent  creditor  the  prop- 
erty has  been  taken  out  of  the  privileged  creditor's  lawful  possession,  obtains  a  seques- 
tration from  a  district  court,  but  the  constable  and  attaching  creditor  refuse  to  deliver  ap 
or  account  for  the  property,  the  district  court  will  condemn  them  when  sued  for  its  valae, 
but  cannot  dissolve  the  attachment     lb. 

24.  In  such  case,  the  privileged  creditor  should  sue  \tke  common  debtor"]  in  the  dis- 
trict court  and  protect  his  rights  by  enjoining  the  constable  from  proceeding  under  the 
attachment  and  paying  over  the  proceeds  to  the  attaching  creditor,  or  by  ruling  the  latter 
into  the  district  court  to  have  their  conflicting  claims  there  settled  as  in  cancurso,  lb. 
Courts,  II.  (a).  No.  14. 

See  acts  10  March,  1860,  No.  162,  relative  to  the  place  of  consUhle's  sales,  C.  P.  llA 
the  parish  of  Orleans  excepted;  13  March,  1860,  No.  172,  limiting  the  jurisdiction  of 
justices  in  the  parish  of  Orleans  in  suits  against  vessels ;  18  March,  1858,  No.  221,  giving 
an  appeal  in  that  parish  from  judgments  in  suits  of  any  amount ;  No.  245,  protecting 
vessels  from  vexatious  costs;  1855,  Nos.  106,  258,  for  duties  of  constables  in  and  oat  of 
the  parish  of  Orleans ;  1855,  Nos.  338,  345,  relative  to  justices  generally  in  and  out  of 
that  parish,  §  5  of  the  latter  act  being  amended  by  act  1860,  No.  99.  Appeal,  I.  (g) ; 
VIII.  (a),  No.  22.  Attorney,  II.  (c).  No.  2.  CowsTrruriON,  IL  (e),  1),  No- 16. 
Courts,  II.  (e).  No.  13;  (f),  Nos.  4,  6;  III.  No.  7.  Criminal  Law,  V.  XVIIL 
EvjDKNCE,  II.  No.  3  ;  XIX.  (e)  ;  XXI.  (a).  No.  10 ;  (b).  No.  11 ;  XXIV.  (b),  No.  16. 
Injunction,  II.  (b),  1),  No.  12.  Marriage,  I.  (a),  No.  8 ;  V.  No.  2.  Nrw  Obl^axs, 
II.  (g),  1),  Nos.  14, 17,«<(i^ 
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LAFAYETTE. 
.  Bj  the  charter  of  this  atj,  the  council  have  entire  control  o; 


778  LAWS,  I.   (a). 

LAWS. 

L    Of   their   RNACfUENT   AND    PROMULGATION. 

(a)  .Enaetment,  (b)  Promtdgaiion. 

II.  Of  their  Interpretation  and  Effect. 

(a)  In  GeneraL  (f )  Law*  Derogating  from  Common  Right 

(b)  Engliih  and  French  TexU.  <^  Advancing  PMie  InteretU. 

(c)  Retrospective  Operaiian  of  Laws.  (g)  Prohibitory  and  Diredary  Laws. 

(d)  Interpretation  which  Saves  the  Whole  (h)  Penal  Laws. 

Law ;  Laws  In  Pari  Materia ;  and    (i)   Judicial  and  Common  hUrprMm; 
SignifccOion  of  Terms.  and  Foreign  Jurisprudencs. 

(e)  Spirit  and  Object  of  the  Law  ;  its  Rea-    (j)   Custom. 

sonable  Interpretation  ;  Bow  Far  the 
LUent  Controls  the  Letter;  and  Re- 
medial Laws. 

m.  Of  their  Repeal  and  Amendment. 

(a)  In  GeneraL  (c)  Revisory  Legislation  of  l^^. 

(b)  Oonstittttional  Prohibition  against  the 

Amendment  of  Laws  by  Reference  to 
their  Titles. 

IV.  Of  Real  and  Personal  Statutes  ;  and  Effect  of  Foreign  Liirs. 

v.  Of  the  Spanish  Law. 
VI.  Of  the  Civil  Law. 
VII.  Of  the  Commercial  Law. 
VIII.  Of  the  Common  Law. 
IX.  Of  Martial  Law. 
X.  Of  Criminal  Law. 

I.  Of  their  Enactment  and  Promulgation. 

(a)  FnactmenL 

1.  Where  a  preamble  containiog  ordinances  of  a  police  jury  recites,  that  doabts  hare 
arisen  as  to  their  legality  and  the  statute  gives  them  full  ibrce,  the  form  adopted  to 
give  them  validity  cannot  be  objected  to.     Sathurst  v.  CoursSj  3  A.  260. 

2.  Before  const.  1845,  the  condition  of  our  statutes  was  such  that  their  titles  Offten  gave 
no  clue  to  their  contents ;  important  general  provisions  were  found  in  priyate  or  local 
acts ;  matters  of  practice  or  judicial  proceedings,  with  matters  entirely  foreign  to  them. 
To  prevent  such  anomialies,  consts.  1845,  1852,  require  the  legislature  to  confine  each 
act  to  a  single  object,  to  be  distinctly  expressed  in  the  title.  Walker  v.  CaldwtU,  4  A. 
297;  State  v.  Harrison,  11  A.  722. 

3.  So  much  of  act  16  March,  1848,  No.  237,  *"  to  regulate  and  define  the  fees  to  be 
paid  by  owners  of  runaway  slaves  for  the  taking  up  and  confinement  of  the  aame"  etc^ 
as  changes  the  previous  laws  regulating  tlie  custody  and  management  of  runaway  slaves, 
violates  art.  118,  const.  1845.  The  letters  ^etc."  in  the  title  of  an  act  have  no  meaniog 
under  our  constitution.     State  v.  Ifackett,  5  A.  93. 

4.  The  intention  of  the  constitution  is  that  the  title  of  every  law  shall  state  its  object 
according  to  the  understanding  of  reasonable  men.  An  act  to  regulate  and  define  tees 
excludes  the  general  object  of  stat.  1848.  If  the  title  had  been  generally  for  the  arrest 
and  custody  of  runaway  slaves,  it  would  have  been  sufiicient.  lb.  See  the  lex  Cacilu 
DiDiA  of  the  Roman  law,  ne  per  saturam  leges  ferantur. 

5.  Act  16  March,  1848,  No.  102,  *•  to  give  jurisdiction  to  the  district  courts  of  New 
Orleans  over  causes  arising  under  act  3  March,  1819,  respecting  landlords  and  tenants, 
is  unconstitutional.     Const.  1845,  arts.  118,  119.     To  give  jurisdiction  to  a  court  is  to 
confer  the  power  of  applying  the  laws  judicially.     The  object  of  the  act  is  to  subject 


LAWS,  L  (a). 

tenants  to  summary  proceedings  ;  this  is  not  expressed  in  the  title,  whic 
mation  of  the  contents  of  the  act.     Duverge  v.  Salter,  5  A.  94. 

6.  Slidkll,  J.,  dissenting.  Jurisdiction  is  th€  power  to  hear  and  deter 
the  power  conferred  on  a  magistrate  to  take  cognizance  of  and  decide  c 
to  law,  and  to  execute  his  sentence.    The  title  of  the  act  announces  an  int 
a  power,  and  the  body,  in  granting  it,  specifies  its  particular  natui*e,  and 
constitutionally  within  the  reasonable  scope  of  the  title.     lb. 

7.  Legislative  action  under  art  118  must  be  liberally  construed  and  i 
unless  repugnant  to  it  beyond  reasonable  doubt.     Jb.  et  Id, 

8.  No  formal  words  are  required  in  an  appropriation  bilL  An  act  w  i 
the  purpose  for  which,  the  person  to  whom,  and  the  time  when  a  fixed  f  ; 
paid  **  out  of  any  moneys  in  the  treasury  not  otherwise  appropriated,"  < 
specific  appropriation  of  money  within  art  98,  const  1845.     State  v.  Boi  : 

9.  The  title  of  a  law  is  not  to  be  strictly  or  technically  interpreted ;  if  i 
ject  according  to  the  understanding  of  reasonable  men,  it  satisfies  the  const : 
Ho,  Three  v.  Michaud,  6  A.  605. 

10.  When  portions  of  a  law  come  within  reasonable  intendment  of  its  1 1 
do  not,  the  latter  alone  are  unconstitutional,  provided  they  can  stand  se]  i 
act  is  not  entirely  null.     lb.     Infra^  11.  (a),  Nos.  3,  6. 

11.  Act  4  May,  1847,  No.  192,  "to  provide  for  the  payment  of  th  i 
municipalities  of  New  Orleans,"  sufiiciently  designates  the  object  of  it 
which  provides  the  mode  of  taxation  within  the  city ;  and  is  not  unconst 
gards  that  section.     lb. 

12.  Act  21  March,  1850,  No.  272,  giving  the  landlord  a  summary  proce^  i 
his  tenant,  does  not  violate  arts.  118,  119,  const.  1845.     Wallace  v.  Smith 

13.  Art.  118,  const.  1845,  art.  115,  const  1852,  is  not  to  be  interpreted 
and  technically.    If  the  rules  of  a  nice  and  fastidious  verbal  criticism  be  1 1 
lative  action  will  be  oflen  frustrated  without  fulfilling  the  intention  of  tl 
whose  chief  object  is  to  prevent  the  loose  legislation  which  disgraced  our 
Succession  of  Lcmzettt,  9  A.  329 ;  Succession  of  Aaron,  11  A.  671. 

14.  Thus  ;  that  article  is  not  violated  by  act  17  March,  1852,  No.  255, 
homestead  for  the  widow  and  children  of  deceased  persons,"  though  its  bod  \ 
for  the  donation  of  a  sum  of  money  to  such  persons,  and  not  for  a  homest< 
The  act  provides  for  the  pecuniary  means  to  acquire  a  homestead ;  and  sc 
a  reasonable  clue  to  its  contents.     Ih. 

15.  That  act,  by  creating  a  new  class  of  privileges  not  found  in  the  cod<! 
of  the  latter;  but  this  legal  consequence  was  not,  under  the  constitution,  to  t 
the  title.     Jh. 

16.  Act  18  February,  1850,  No.  28,  ^to  amend  the  several  acts  relativ: 
and  government  of  the  town  of  Baton  Rogue,"  in  its  title  afibrds  a  clue  I 
which  seek  to  change  the  laws  relative  to  the  police  and  government  of  1: 
this  satisfies  the  constitution.     Lafon  v.  Dufrocq,  9  A.  350. 

17.  Acts  30  April,  1853,  No.  337,  "to  provide  for  the  removal  of  certa 
ords  from  the  fourth  district  [coti^f  ]  of  the  city  of  New  Orleans  to  the  parish 
and  15  March,  1854,  No.  101,  "to  amend  an  act  to  provide  for,"  etc.,  em' 
subject  clearly  designated  in  their  titles.  E^ch  section  in  both  acts  has  dii 
to  the  subject-matter  of  its  legislation  or  its  necessary  incidents.  It  was  no* 
pass  two  separate  acts  for  one  object  —  to  order  a  thing  to  be  done,  and  the* 
the  expense  of  its  execution.     Amoult  v.  New  Orleans,  1 1  A.  54. 

18.  Act  23  February,  1853,  §  41,  No.  71,  "to  consolidate  the  city  of  ] 
and  provide  for  the  government  and  administration  of  its  afiairs,"  which,  § 
the  city  from  furnishing  security  in  all  judicial  proceedings,  etc.,  is  not  un* 
The  prosecution  and  defence  of  lawsuits,  in  which  the  city  may  be  involved 
portant  part  of  the  administration  of  its  affairs,  and  that  section  falls  wi 
Kaihman  v.  New  Orleans,  11  A.  145. 

19.  Act  15  March,  1855,  No.  308,  "relative  to  slaves  and  free  colored 
unconstitutional,  because  the  title  expresses  two  objects  —  slaves  and  fr 
color  —  two  classes  which  it  is  impossible  to  confound  in  legal  parlance,  ai 
dition,  rights,  and  obligations  are  widely  difierent ;  and  because  many  sect 
objects  not  expressed  in  the  title.  Stale  v.  Harrison,  1 1  A.  722 ;  Maran 
lb.  734 ;  State  v.  AdeHne,  lb.  736. 

20.  It  is  M^id,  th^  (itlo  may  be  read,  "an  act  relative  to  colored  persons 
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or  free  " ;  but  tbis  cbanges  tbe  legiBlator's  idea  by  condensing  into  one  class  what  he 
has  divided  into  two ;  and  the  condensation  itself  is  more  specious  than  real ;  the  forms 
of  k>cution  are  substantially  the  same ;  in  both  a  distinction  is  made ;  and  in  making  a 
distinction,  a  difference  is  recognized.     Jb, 

21.  The  court  cannot  select  one  of  the  objects  as  that  most  in  legislative  contemplation, 
nor  sustain  the  portions  of  the  act  applicable  thereto  to  the  exclusion  of  those  applicable 
to  the  other  and  to  neither.  The  whole  act  is  liable  to  the  same  objection,  and  the  whole 
unconstitutional.     Jb. 

22.  But  though  the  act  be  unconstitutional,  the  preexisting  statutes  of  which  all  iU 
sections,  but  three,  are  almost  literal  copies,  remain  in  full  force.    Jb. 

23.  Spofford,  J.,  with  concurrence  of  Lea,  J.,  dissenting.  Slaves  and  free  oolored 
persons  constitute  a  single  class,  distinguished  from  all  others  and  never  confounded  with 
citizens  of  the  state.  Its  division  does  not  duplicate  the  object  of  the  law,  which  is  to 
regulate  the  entire  class.  Every  object  is  infinitely  divisible.  Slaves  themselves  are 
slaves  for  life,  or  tlatu  Hberi.  But  it  could  not  be  urged,  that  an  act  ^  relative  to  slaves 
for  life  and  $tatu  liberie  was  unconstitutional  for  duplicity  in  its  title  and  object    7& 

24.  The  general  subject  of  the  law  and  not  its  details  are  to  be  found  in  the  title, 
which  would  otherwise  be  as  long  as  the  body  of  the  act.  By  some  general  but  concise 
expression,  as  a  title,  the  attention  of  legislator  and  citizen  is  to  be  fixed  on  the  main 
subject-matter,  to  which  the  details  in  the  act  itself  are  but  auxiliary.    Jb,  et  Id. 

25.  The  constitutions  of  many  lister  states  contain  analogous  provisions,  designed  to 
prevent  legislative  coalitions  to  carry  in  combination  measures  that  could  not  be  carried 
singly.  The  present  act  does  not  come  within  the  mischief  which  the  constitution  as 
thus  expounded,  or  as  expounded  in  Walk6r*9  case,  iupm.  No.  2,  seeks  to  remedy. 
No  portion  of  the  act  could  operate  as  a  surprise  on  the  legislator  or  student.    3.  et  Id. 

26.  The  provision  of  act  1855,  §  3,  par.  2,  $  4,  No.  346,  <' to  provide  a  revenue  and 
the  manner  of  collecting  the  same,"  levying  a  tax  on  attorneys  at  law  and  providing  for 
its  collection,  is  embraced  within  the  title;  thus  far  at  least  the  act  is  constitationaL 
StaU  ▼.  Waple$,  12  A.  343. 

27.  All  the  provisions  of  act  19  March,  1857,  No.  289,  «  relative  to  elections  in  tbe 
parish  of  Orleans,"  relate  to  that  general  subject,  and  so  the  act  is  valid  under  art.  115, 
const.  1852.     Spoffoed,  J.,  concurring  in  Andrews  v.  Sauei^r^  13  A.  301. 

28.  Such,  too,  has  always  been  the  construction  of  act  1855,  No.  120,  relatiTe  to 
crimes  and  offences.     State  v.  Jumeij  13  A.  399. 

29.  The  subject-matter  of  act  19  March,  1857,  No.  191,  for  the  «"  payment  of  expenses 
incident  to  the  prosecution  of  criminals,"  was  diffused  under  different  heads,  the  first 
section,  in  act  18  March,  1852,  No.  273 ;  and  the  second  in  acts  30  April,  1853,  No. 330; 
16  March,  1854,  No.  143;  14  March,  1855,  §§3,  71,  No.  121.  The  act  1857,  then, 
embraces  two  distinct  objects ;  nor  are  they  fairly  included  in  one  oi  a  more  general 
nature  in  the  title.  The  payment  of  criminal  expenses  does  not  fairly  embrace  their 
reimbursement  to  the  state  treasury ;  the  entire  revenue  act  might  be  pissed  under  sneb 
a  title.  Nor  would  one  reasonably  look  for  the  disposition  made  of  fines  and  forfeited 
bonds  in  criminal  proceedings,  under  the  payment  of  expenses.  The  act,  then,  i%'^ 
unconstitutional.  .  Bossier  v.  Steele^  13  A.  433. 

"30.  Spofford,  J.,  concurring  in  the  decree  but  not  the  opinion.  By  §  1  the  state 
pays  all  expenses  of  criminal  prosecutions  in  the  different  parishes,  and  by  §  2  receives 
the  resulting  fines  and  forfeitures.  The  two  sections  are  so  interwoven  and  rehite  so  oat- 
urally  to  the  one  main  object  expressed  in  the  title,  that  it  requires  too  subtle  an  analysis 
to  avoid  the  act  under  art.  115,  const  1852.    Jb.     Costs,  I.  No.  4. 

31.  An  act  whose  title  is  simple,  while  constitutional  as  to  provisions  covered,  will  be 
unconstitutional  only  as  to  those  not  covered,  by  such  title.  Thus  ;  act  13  March,  lSo7, 
Na  113,  ^  relative  to  pilots,"  provides,  §  15,  for  a  salvage  on  cables  and  anchors  taken 
up  in  the  Mississippi ;  that  section,  then,  is  unconstitutional ;  but  not  the  rest  of  tbe  set 
Williams  v.  Paysan,  14  A.  7. 

See  Jhfroj  VIIl.  No.  4  Constitution,  II.  (c),  2).  Crixikal  Law,  L  No.  18. 
New  O&leans,  II.  (f ). 

(b)  Promulgation. 

1.  The  governor's  signature  to  a  law  does  not  operate  as  a  promulgation  of  it  in  the 
parish  of  Orleans.     St.  Avid  v.  Weimprendery  5  M.  14. 

2.  Laws  are  promulgated,  not  from  their  publication  in  the  state  gazette,  hot  their 
delivery  to  the  courts  of  the  different  parishes.    Jewetl  v.  Ikwis^  5  N.  8.  440. 
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8.  All  laws,  before  they  become  obligatory,  must  be  known  and  ] 
governor.     Gheyron  v.  Attortiey- General,  12  L.  315. 

.4.  A  law  promulgated  by  the  secretary  of  state  under  a  resolution  • 
of  the  legislature,  but  never  approved  by  the  governor,  is  not  obligai 

5.  A  law  takes  effect  from  its  passage  and  not  its  promulgation  oi 
Mutter  of  Merchants*  Bank,  2  A.  68  ;  BiJiol  v.  Boudousquie,  8  N.  S, 

6.  By  act  24  March,  1827,  §  1,  No.  87,  all  laws  are  promulgated  at 
ment,  the  day  after  their  publication  in  the  official  gazette.     Thus,  a 
April  will  on  the  expiration  of  that  day  have  its  effect ;  and  any  ofl 
penal  statute,  will  be  punishable  after  that  instant  of  time.'    Bost,  < 
Artnat  v.  De  Armas,  3  A.  528. 

7.  Consts.  1845,  art.  132 ;  1852,  art.  129,  in  requiring  the  laws  to 
English  and  French,  do  not  detract  from  the  authoritative  force  of  t 
which  they  previously  declare,  arts.  103,  100,  that  ^'  legislative  pro 
*^  ccmducted."  The  English  text  is  still  the  law  in  the  law-maker's 
a  translation  in  the  clerk's ;  the  English  the  original,  the  French  a  co 
12  A.  31)0. 

8.  The  promulgation  of  laws  is  an  executive  function  whose  mode 
legblature,  differs  in  difierent  countries  and  at  different  times ;  it  ii 
giving  a  law,  perfect  in  itself,  executory  force,  and  from  whose  date  c 
it  otherwise  provide,  is  presumed  executory.     C.  C.  4-7  ;  Ih, 

9.  ^  Promulgaie  "  in  the  constitution  is  synonymous  with  *'  publish. 
typc^raphical  error  in  the  publication  cannot  impair  the  law,  so  a  me 
tioQ  cannot  avoid  its  promulgation.  The  constitution  does  not  conteo: 
ness  in  the  promulgation ;  a  band  fide  translation  into  French  and  c 
original  and  the  translation  in  the  state  gazette  are  sufficient     lb. 

10.  Where  from  the  division  of  the  parish  of  a  testator's  domicil,  a 
the  jurisdiction  of  the  court  probating  his  will,  he  who  alleges  the  \ 
from  the  act  making  the  division,  must  show  its  promulgation  in  th 
will  was  probated.  Acte  24  March,  1827,  §  3,  No.  87  ;  15  March,  1 
Grwts  V.  Nniiy  13  A.  117. 

11.  The  construction  of  two  statutes,  passed  the  same  day,  cannot 
promulgation  of  one  before  the  other.  The  one  does  not  repeal  tl 
most  be  so  construed  as  to  give  effect  to  both.     Waldo  v.  Bell,  13  A.  < 

12.  A  law  may  be  passed  to  take  effect  from  its  passage.  Nothing 
requires  a  fixed  time  to  elapse  after  the  enactment  of  a  statute,  before 
The  legislature  have  adopted  a  general  rule  on  the  subject ;  but  the  | 
the  role  can  make  the  exception.  Act  1855,  No.  282 ;  C.  C.  4-7 
Holmes,  13  A.  502. 

13.  This  rule  does  not  violate  the  provision  as  to  the  promulgation 
and  French.  That  provision,  regarded  as  unnecessary  when  const  ]l 
was  introduced  into  consts.  1845,  art  132 ;  1852,  art  129,  to  proti 
French,  while  those  whose  mother-tongue  was  English  were  prot<! 
100.  The  provision  has  no  relation  to  the  question  of  legislative  povi 
laws  before  their  promulgation  —  a  power  of  immediate  action  to 
which  most  be  reserved  to  every  government     StaJte  ex  reL  Garter  v. 

See  act  12  March,  1855,  No.  110.  Infra,  II.  (b).  Codes,  I.  Noi 
3, 10.    Cbiminal  Law,  I.  No.  6.    Evidence,  1L  No.  7. 

II.   Of  their  Interpretation  and  Effect. 

(a)  In  General. 

1.  No  one  can  plead  ignorance  of  the  law.  So  a  witness  cannot  t€ 
rant  of  the  law  in  relation  to  a  contract  negotiated  by  him.  Jewett  v.  j 
Brander  v.  FerHdojf,  16  L.  296.    Obligations,  III.  (b),  3),  Nos.  2, 1 

2.  Every  one  is  bound,  at  his  peril,  to  know  the  law  applicable 
misapprehend  it,  he  must  take  the  consequences.     He  cannot  make 
a  ground  to  defeat  the  legal  rights  of  others.      Regula  est  juris  gt 
euigue  nocerejfacti  vera  ignorantiam  non  nocere*    D.  22  L.  6  T.  9  1 ; 
1  B.86. 

3.  An  ordinance  or  law  is  entire,  when  each  part  has  a  general  influ 
In  such  case,  if  one  part  be  void,  the  whole  is  void.     An  ordinance  or 
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good  and  partly  bad,  only  where  the  parts  are  in  thenuelTes  entire  and  disdoct  fiom 
each  other.     1  A.  Ill ;  8  A.  260;  Slidell,  J^  dissenting  in  5  A.  96. 

4.  Fixed  and  precise  rules  of  interpretation  unbending  tdike  for  the  rich  and  the  poor, 
though  in  rare  instances  productive  of  hard  cases,  are  better  than  an  arbitrary  discretioo, 
subjecting  the  rights  of  litigants  to  the  conscience  of  the  judge.  MutCy,  No.  Three  t. 
Michoud,  6  A.  605. 

5.  The  laws  of  this  state  are  not  framed  exclusively  with  reference  to  the  rights  of  its 
own  citizens.     Stewart  v.  Creditors,  12  A.  89.     Mobtoage,  VI.  (a),  No.  2. 

6.  A  provision  not  in  its  nature  and  connection  essential  to  the  other  parts  of  a  stat- 
ute, if  unconstitutional,  may  be  treated  as  a  nullity,  leaving  the  rest  valid.  Spoftoro,  J., 
concurring  in  Andrews  v.  Saucier^  13  A.  301.     Suproy  I.  (a),  Nos.  10,  31. 

(b)  English  and  French  TexU. 

1.  The  English  and  French  texts  of  laws,  passed  before  const  1812,  are  of  equal  yalid- 
ity,  and  in  construing  them  effect  must  be  given  to  both.  Hudson  v.  Grieve^  1  M.  143 ; 
Fink  V.  Lallandsj  16  L.  547.     Codes,  I.  Nos.  2,  4, 8.     Criminal  Law,  I  Nos.  1, 6. 

2.  The  English  text  if  unambiguous,  though  differing  from  the  French,  controls ;  but 
the  latter  may  be  consulted  to  remove  a  doubt  Breedlove  v.  Turner ,  9  M.  353 ;  Wil- 
liams V.  Robinson^  5  A.  110.     Criminal  Law,  IX.  (b),  Nos.  2,  6. 

3.  The  English  text  is  emphatically  the  law*  The  French  version  is  not  the  act  of 
the  assembly,  but  the  work  of  the  translating  clerk  whose  errors  cannot,  by  a  power  la^ 
ger  than  the  veto  of  the  governor,  destroy  or  change  the  law,  which  is  to  be  found  in  the 
rolls  themselves  and  cannot  be  affected  by  errors  in  their  publication  or  translation.  The 
English  text  is  paramount  and  the  translation  if  erroneous,  the  courts,  not  bound  thereby, 
may  correct     12  A.  129,  390  ;  13  A.  160 ;  14  A.  509. 

(c)  Retrospective  Operation  of  Laws. 

1.  It  is  a  sound  rule  of  construction  never  to  consider  laws  as  applicable  to  cases  aris- 
ing before  their  passage,  unless  the  legislature  have,  in  express  terms,  declared  such  to 
be  their  intention.  Art  8  C.  C,  in  which  this  rule  is  consecrated,  must  be  considered, 
in  'withholding  from  a  statute  a  retrospective  operation,  as  having  scarcely  less  force  than 
if  reenacted  with  the  statute  itself.  C.  C.  1940,  No.  1.  Nova  constitutio  futuris  forman 
imponere  debet^  non  prceterttis.  9  BL  563 ;  3  N.  S.  17.  173,  270 ;  5  N.  S.  666;  7  N.  S. 
259;  1  L.147;  7L.280;  12  L.  352;  6R.504;  9  R.S57;  12  R.596;  5A380,598; 
6  A.  770 ;  10  A.  509 ;  12  A.  221, 793.  /ii/ra,  IIL  (a).  No.  5.  Constitution,  II.  (c), 
8).  Costs,  I.  No.  5.  Donations,  I.  (a),  No.  7.  Injunction,  VIII.  (a),  No.  4.  In- 
80LTENCT,  I.  Nos.  3, 5 ;  XII.  (d).  No.  13.  Judgment,  I.  No.  13.  New  Orleaks,  II. 
(e),  1),  Nos.  23,  24.  Obligations,  VL  (a).  No.  3 ;  VIL  (a),  5),  b,  §  1,  No.  20.  Prit- 
ILEGE,  I.  No.  10 ;  II.  (c).  No.  1.  Mortgage,  VI.  (c),  7),  No.  10.  Possessioh,  II. 
(b).  No.  7.  Registry,  II.  (a),  1),  No.  2.  Slaves,  L  (b),  2),  No.  6.  Taxes,  II.  (b), 
3),  No,  2  ;  IIL  (d),  1),  No.  7. 

2.  A  law  changing  tlie  rate  of  interest  on  promissory  notes  cannot  apply  to  notes  ex^ 
cuted  before,  though  not  due  at,  its  passage.     White  v.  McQuillan^  12  L.  530. 

3.  The  presumption  being  that  the  new  law  is  better  than  the  old,  and  intended  to 
remedy  some  existing  mischief,  courts  should  apply  it  to  all  cases  occurring  after  its 
promulgation,  unless  its  application  impair  the  obligation  of  a  contract,  or  endanger  good 
order  by  destroying  well  founded  expectations  under  prior  laws.     2  A.  613. 

4.  Laws  of  prescription,  and  those  limiting  the  time  within  which  actions  maj  be 
brought,  are  retrospective  in  their  operation.     De  Armas  v.  De  ArmaSj  3  A.  526. 

5.  Retrospective  laws  in  civil  matters,  however  illogical  and  impolitic,  are  not  unooD- 
stitutional  unless  they  divest  vested  rights  or  impair  the  obligation  of  contracts.  Art.  8 
C.  C,  the  creature  of  legislative  power,  cannot  control  the  power  that  created  it.  iA«y 
No.  One  v.  Wheeler,  10  A.  745 ;  New  Orleans  v.  Oordeviolle,  13  A.  268. 

6.  Buchanan,  J.,  dissenting.  A  retrospective  law,  relating  to  a  time  preceding  tbe 
legislature  which  authorizes  it,  is  invalid.  It  is  a  general  principle  of  constitutional  law, 
that  the  law  can  only  provide  for  the  future.  Const  U.  S.  art.  1,  §  9 ;  const  1845,  art. 
109 ;  lb. 

7.  No  general  or  special  legislative  act  can  be  so  construed,  as  to  avoid  or  modify  a 
legal  contract  previously  made.  Le^es  et  constitutiones  futurts  certum  est  dare  formam 
negotiis^  non  ad  facta  pneterita  revocari  ;  nisi  nominatim  et  de  prateriio  tenure  et  ad' 
hue  pendentibus  negotiis  eautum  sit.  C.  1  L.  14  T.  7  1 ;  C.  C.  8,  1940,  No.  1 ;  Saw- 
ders  V.  CarroUj  14  A.  27. 
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(d)  Interpretation  which  Saves  the  Whole  Law  ;  Laws  In  Pa  ' 

and  Signijication  of  Terms, 

1.  A  construction,  which  would  render  important  expressions  of  t  i 
not  be  adopted ;  effect  must  be  given  to  them  all,  if  possible ;  utres\ 
pereai.  9M.6d5;  2N.S.35;  4  N.  S.  322,  380 ;  2L.365;  16  L.  i 
A,  419.    Obligations,  Y.  *  Donations,  VI.  (d),  Nos.  7, 13.   Insui  i 

2.  The  enacting  part  of  a  statute  controls  the  preamble,  though  fo 
pretation  a  part  thereof.     Montesquieu  v.  Ileilj  4t  L.  55. 

3.  Statutes  in  pari  materid  should  be  construed  together ;  and  sc 
the  codes.     C.  C.  17 ;  7  L.  166 ;  17  L.  407 ;  9  R.  531 ;  1  N.  S.  1 
M.172;  1A.54;  2  A.  919;  9  A.  165;  13  A.  387;  14  A.  621.     Skr  > 
Transaction,  No.  23.    Pleading,  V.  (b),  2),  No.  8.     Corpob  ( 
No.  7.     Codes,  J.  Nos.  14,  16,  27. 

4.  The  intention  is  to  be  deduced  from  the  whole  and  every  part  ( I 
together.     Where  in  the  preamble,  or  any  particular  clause,  an  ex  i 
so  large  in  its  import  as  those  used  in  other  parts,  effect  must  be  give 
statute  should  be  so  construed,  if  possible,  that  no  clause,  sentence,  o 
perfluous  or  insignificant.     Incivile  est  nisitotd  lege  perspectdy  und  a  \ 
propositdyjudicare  vel  respondere,     D.  1  L.  3  T.  24  1 ;  Reynolds  v.  i ! 

5.  In  interpreting  laws  in  pari  materid^  that  construction  is  to  be  | 
give  effect  to  all  their  provisions.  C.  C.  17;  Succession  of  Hebert 
III.  (a).  No.  3.  Mortgage,  IV.  (b),  1),  No.  19.  Slaves,  I.  (e) 
VIIL  (e),  1),  No.  10. 

6.  The  words  of  a  law  are  to  be  taken,  not  in  their  rigidly  c : 
but  their  general  and  popular  acceptation.  C.  C.  14 ;  j^.  0.  Cana  \ 
A.  615. 

7.  So  a  law  of  this  state,  which  refers  to  ^  citizens  of  another  state . 
citizens  of  the  different  states  of  the  Union  and  not  those  of  foreign  i 

8.  The  title  cannot  control  the  body  of  the  statute ;  and  when  th  > 
former  becomes  unimportant     State  v.  CazeaUf  8  A.  114. 

9.  Where  a  statute  **  relative  to  the  revenue  of  the  state,"  whose  c ; 
tion,  authorizes  the  treasurer  to  collect  sums  to  be  paid  by  curators  of 
it  will  be  construed  to  apply  to  sums  which  go  into  the  treasury  as  i; 
those  which,  deposited  there  for  absent  heirs,  constitute  no  part  of  thi 
fur  a  soeiis.     Succession  of  jyAquinj  9  A.  400 ;  Leake  v.  Linton^  6  j! 

10.  The  maxim,  expressio  unius  est  exclusio  alteriuSj  often  applies  v^ 
granting  a  privilege ;  in  such  case,  a  statute  conferring  particular  p<i 
all  others.  But  it  does  not  apply  when  the  privilege  is  already  secui 
repeal  can  alone  defeat  its  exercise.  So  a  statute,  conferring  a  disti 
holders,  does  not  deprive  them  of  others  already  granted.  Cockbum 
A.  289. 

11.  A  special  controls  a  general  statute.     Waldo  v.  BeU^  13  A.  329. 

12.  Ordinary  language  is  to  be  understood  in  its  ordinary  mean 
language  in  its  technical  meaning.     C.  C.  15,  16;  Vidalv.  Commagei 

13.  As  in  the  common-law  states,  when  a  common-law  term  is  us<: 
understood  in  a  common-law  sense,  so,  in  this  state,  words  of  a  fixed  s< 
of  oar  jurisprudence  will  be  understood  in  that  sense,  when  embodied 

14.  Laws  on  the  same  subject-matter  may  be  considered,  whether 
repealed.    lb.    Donations,  VI.  (c),  2),  No.  7. 

15.  So,  though  our  former  laws  authorizing  adoption  be  repealed, ; 
enabling  or  permissive  statute  will,  though  not  defined  therein,  be  t^ 
stricted,  but  in  its  familiar  and  former,  sense.     lb. 

1 6.  Reference  to  former,  to  illustrate  subsequent,  laws,  is  less  sal 
difierence  between  them  and  the  legislative  intention  to  depart  from  p 
are  manifest    Parker  v.  Robertson,  14  A.  249. 

(e)   Spirit  and  Object  of  the  Law ;  its  Reasonahle  InterprHation ;  I 

Controls  the  Letter  ;  and  Remedial  Laws, 

1.  Where  the  law  makes  no  distinction,  the  court  cannot*     Uhi  lex 
nos  debemus  distinguere.      2  N.  S.  73 ;  4  N.  S.  491 ;  11-  A.  657  ; 
345,  461^  833 ;  Slidell,  J.,  and  King,  J.,  dissenting  in  3  A.  342 
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dissenting  in  14  A.  401.    Donations,  VL  (c),  3),  No.  2.    Pbescription,  m.  (c),  4), 
No.  10.    Slaves,  I.  (b),  4),  No.  16. 

2.  A  new  means  of  accomplbhing  an  object,  given  a  court  bj  the  terms  ^  it  shall  be 
lawful,"  does  not  impair  the  old  which  the  court  in  its  discretion  may  adopt.  Caulker  ?. 
Banks,  3  N.  S.  538. 

3.  The  letter  of  the  law,  though  unambiguous,  maj  be  disregarded  with  the  booest 
intention  of  seeking  the  spirit,  and  when  leading  to  an  *  absurd  conclusion  must  be 
rejected  for  one  that  is  reasonable.  16  L.  264;  5  N.  S.  141 ;  8  N.  S.  430;  7  A  62. 
Obligations,  V.  Nos.  13,  14.  Peescriftion,  III.  (b),  No.  3.  Taxes,  IL  (b),  3), 
No8.  6,  10.     Compensation,  II.  No.  32.    Constitution,  IL  (a).  No.  5. 

4.  The  report  of  a  committee,  presented  and  adopted  with  an  ordinance,  maj  be  re- 
garded as  a  preamble  showing  its  reasons.    MurCy,  No,  7\oo  t.  Morgan,  1  A.  111. 

5.  In  the  Roman  jurisprudence,  every  law  originates  in  ^me  preconoeited  rale  of 
right,  to  be  enforced  in  all  applications  of  the  law  to  partic4ilar  cases ;  and  it  is  to  this 
ment  legisUxtorit  we  must  first  look  in  interpreting  that  sjstem  of  laws.  It  is  otherwise 
with  the  English  statutes,  which,  instead  of  being  deduced  from  abstract  rules  of  right, 
are  a  succession  of  definite  remedies  applied  to  ascertained  grievances,  and  in  their  in- 
terpretation we  must  try  to  discover  the  grievances  requiring  a  remedy.  Ih. ;  Batkuni 
V.  Course,  3  A.  260. 

6.  A  statute  must  be  construed  with  reference  to  its  object  to  which  the  precise  words, 
if  inconsistent  therewith,  must  yield.  Benignius  leges  interpretcmda  sunt,  quo  vokatoi 
earum  conservetur,  D.  1  L.  3  T*  18  1 ;  Commercial  Bank  v.  Foster^  5  A.  516.  Mar- 
RU.OE,  XIIL  (e),  4),  D,  No.  12. 

7.  In  interpreting  a  statute,  regard  should  be  had  to  the  mischief  it  was  intended  to 
remedy.  C.  C.  18 ;  6  A.  386 ;  9  A.  1 65 ;  12  A.  777 ;  Slidell,  J.,  dissenting  in  3  A 
339.    Arrest,  II.  No.  21.    Criminal  Law,  I.  No.  15. 

8.  The. true  intention  of  the  legislature,  when  ascertained,  must  always  prevail  over 
the  literal  sense  of  the  terms  employed.  To  know  law  is  not  to  grasp  its  words,  but  its 
force  and  power.  Scire  leges  nan  hoc  est  verba  earum  tenere,  sed  vim  ac  poUstatan. 
State  V.  Pogdrasy  9  A.  165. 

9.  A  remedial  statute  must  be  so  construed  as  to  correct  the  mischief  at  which  it  is 
aimed.  Its  policy,  when  evident,  must  be  respected  and  enforced.  Fox  v.  Sloo,  10  A 
11 ;  Fox  V.  J^ew  Orleans,  12  A.  154. 

10.  Where  the  interpretation  of  a  loose  amended  codification  leads  to  oonseqoenoes  » 
dangerous  and  absurd  that  they  could  never  have  been  intended,  the  court  may  adopt  a 
construction  from  analogous  provisions,  and  so  supply  an  omission.  FoU^  v.  Bowrg,  10 
A.  129. 

11.  The  administration  of  justice  requires  something  more  than  the  applicatioD  of  Ae 
letter  of  the  law,  designed  for  a  particular  class  of  ordinary  cases,  to  all  others,  however 
modified  by  accident  or  withdrawn  by  extraordinary  circumstances  from  the  spirit  of  its 
enactment     Succession  of  Clark,  11  A.  124. 

12.  Rules  of  law  are  inflexible  or  they  are  worthless;  operating  a  hardship  to-day, 
they  may  work  beneficially  in  all  time  to  come.  A  judge  cannot  make  an  exception 
where  the  law  does  not,  without  becoming  a  legislator.  And  that  is  ever  the  best  system 
of  law,  which  leaves  least  to  the  discretion  of  the  court.  Spofford,  J.,  with  concarrenoe 
of  Lea,  J.,  dissenting  in  FoutJces  v.  Bowes,  1 1  A.  449. 

13.  A  positive  law,  laying  down  a  rule  of  property,  must  be  enforced  without  refe^ 
ence  to  its  theory.  The  hardship  of  a  particular  case  cannot  exempt  it  from  a  universal 
rule.  The  law  concerns  itself  only  with  general  principles  and  results ;  it  takes  no  beed 
of  individual  cases.  If  courts  can  at  their  discretion  take  cases  out  of  universal  mies  to 
avoid  a  hardship,  there  would  soon  be  no  rules,  and  so  no  law.  Neque  leges  negve  $en- 
atus  constdta  iia  seribi  possunt,  ut  omnes  casus,  qui  guandoque  inciderint,  comprtkendasr 
tur  ;  sed  sitfficit  ea,  qua  pUrumque  accidunt,  contineri,  D.  1  L.  3  T.  10  1 ;  ffotard  v. 
Botard,  12  A.  145. 

14.  When  statutes  are  free  from  ambiguity  and  absurdity,  a  court  cannot  investigate 
their  expediency.  Under  a  government  of  written  laws,  the  judiciary  is  bit  the  iste^ 
preter  of  the  legislative  will.  The  reform  of  the  law,  the  redress  of  public  grievaooes 
flowing  logically  from  existing  statutes,  are  high  prerogatives  which  belong  to  legislative 
domain.     Johnson  v.  Bhodworth,  12  A.  699. 

15.  When  the  mind,  from  an  examination  of  the  whole  legislation  on  a  subject,  has 
comprehended  its  spirit  and  ascertained  the  legislative  will,  it  has  karoed  the  ^;  and 
any  wandering  after  words  to  find  some  other  iaterprotationyOr  a  refusal  to  obey  bseaaw 
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the  letter  cannot  be  marshalled  to  embrace  a  particular  word,  whi 
general  scope,  is  itself  a  violation  of  law.     Merrick,  C.  J.,  dissent 

16.  A  statute  providing  an  entirely  new  mode  of  procedure,  in  dc 
narj  roles  of  practice,  must  be  strictly  pursued.  A  court  cannot  d 
terms  of  such  a  statute,  and,  under  the  guise  of  construction,  give  ac 
aid  of  its  supposed  objects.  MurCy,  No,  One  v.  Afillaudon^  12  J 
No.  2.    Summary  Process,  II.  No.  32. 

17.  An  interpretation,  which  would  defeat  the  object  of  a  stat 
Lawrence  v.  Grout,  12  A.  835.  Arrest,  I.  No.  8.  Corporatio: 
Compensation,  IV.  No.  16. 

See  Infra^  III.  (c),  Nos.  5,  6.  Constitution,  II.  (c),  4),  No. . 
No.  16.    Summary  Process,  II.  No.  33. 

(f )  Law$  Derogaiing  from  Common  Bight  or  Advancing  Pti 

1.  The  law,  authorizing  the  redemption  of  lands  sold  for  taxes, 
liberally.    Winchester  v.  Cain,  1  R.  421.     Taxes,  III.  (d),  2),  No. 

2.  Laws  in  derogation  ofxommon  right  must  he  strictly  construed 
hj  implication^  nor  extended  beyond  their  clear  and  precise  import  so 
cases^  or  things,  other  than  those  they  specifically  embrace.  Such  is  t 
kncs  granting  an  exemption  from  taxation  ;  of  those  granting  franc 
subordinate  municipal  corporations  to  grant  them,  and  surrendering  j 
power;  of  those  conferring  a  tacit  mortgage;  of  a  law  like  act  23  Fi 
No,  1\^  providing  a  constructive  notice  by  advei'tisement  in  lieu  of  a  ^ 
defaulting  tax-payers  ;  of  a  provision  like  that  of  art,  671  C,  C.,  Wi 
certain  cases  to  rest  half  his  wall  on  his  neighbor's  land  ;  and  of  h 
17  March,  1852,  No.  255.  Thus,  too,  a  bank-charter  allowing  a  mar 
hertdfwith  her  husband  in  his  obligations  to  the  corporation,  being  i 
general  capacity  of  married  women,  G,  C,  2412,  will  be  strictly  inter 
statute  providing  an  entirely  new  mode  of  procedure,  in  derogation  o 
of  practice,  must  be  strictly  pursued  And  in  like  manner  the  pri 
parties^  in  derogation  of  the  general  law,  will  be  subjected  to  the  sam 
struction.  Supra,  (e),  No.  1^,  Corporations,  X.  (j),  No.  8;  (q), 
RiAGE,  VIII.  (c),  No.  17.  Citation,  I.  No.  15.  Privilege,  II.  ( 
GAGE,  IV.  (b),  1),  No.  20.  Servitudes,  II.  (a),  2),  c.  No.  21. 
No.  33.  New  Orleans,  II.  (e),  2) ;  5),  a,  No.  4.  Taxes,  II.  ( 
(d),2),No.  17. 

3.  A  statute  which,  like  act  3  April,  1832,  No.  47,  for  the  oper 
divests  rights  of  property,  must  be  strictly  construed ;  and  the  powe 
be  enlarged  by  intendment.     Matter  of  Roffignac  Street,  7  A.  76. 

4.  A  power  given  to  subordinate  officials,  e.  g,  to  a  sheriff,  to  gran 
a  tax  sale  vesting  per  se  an  absolute  estate  in  the  purchaf^er,  if  in  de 
property,  must  be  strictly  construed.    Wills  v.  Auch,  8  A.  19. 

5.  Laws  giving  municipal  or  other  corporations  the  right  of  taxati 
delegation  of  sovereign  power,  and  should  be  construed  strictly.  J 
Tolve  the  right  of  forced  expropriation,  the  power  cannot  be  too 
Buchanan,  J.,  dissenting  in  Mason  v.  Police  Jury,  9  A.  368. 

G.  An  act  to  accomplish  some  great  public  good,  e,  g.  the  promot 
provements,  should  receive  a  fair  and  liberal  construction.  New  (h 
9  A.  573. 

7.  Laws  in  restraint  of  trade  or  the  alienation  of  property  are  stri 
never  extended  to  cases  not  within  the  express  will  of  the  law-mak 
EmswiUry  14  A.  658.    Public  Lands,  IIL  (b),  2),  c.  No.  21. 

(g)  Prohibitory  and  Directory  Laws, 

1.  Whatever  is  done  in  contravention  of  a  prohibitory  law  is  null, 
be  denounced  for  its  violation.  So,  of  every  act  contraiy  to  public  po 
is  pronounced  by  the  general  principle  of  the  law,  and  applied  by  the  < 
arise.  Pacta  privata  juri  publico  derogare  non  possunt.  Cotton  v 
Obligations,  IV.  No.  16.    Donations,  VII.  No.  26. 

2.  Art.  12  C.  C.  is  taken  from  the  Justinian  code,  1  L.  14  T.  5  1, 
preted  in  connection  with  another  rule  of  the  jurisprudence  establi^^h 
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that  muka  fieri  prohihentur,  qtia  n  facta  fttertnt  oMnent  firmUaiem,   Gibion  ▼.Jotter, 
2  A.  503.    Execution,  V.  (d),  3),  No.  23. 

3.  Though  a  statute  direct  a  thing  to  be  done  at  a  particular  time,  it  does  not  neees- 
bhtWj  follow  that  it  may  not  be  done  afterwards.     Wilson  ▼.  State  Bank,  3  A.  196. 

4.  When  a  formality  is  introduced  to  facilitate,  and  is  not  absolutely  necessary  for,  the 
observance  of  justice,  its  omission,  unless  there  be  an  annulling  clause  in  the  Uw,  will 
not  annul  the  act.  New  Orleans  v.  J^.  Romes,  9  A.  573.    Reoibtrt,  II.  (e),  1),  No.  16. 

5.  Where  an  act  provides  that  one  before  exercising  a  particular  business,  e.  g,  act 
16  March,  1848,  No.  141,  relative  to  auctioneers,  shall  execute  and  register  a  bund  with 
security,  but  an  application  for  a  license  to  the  state  auditor,  though  commanded,  is  not  a 
condition  precedent  to  the  exercise  of  his  business,  his  bond  duly  executed  and  registered 
will  be  valid  and  his  sureties  liable,  though  no  license  have  been  applied  for  or  granted. 
St.  Louis  V.  Bonnevalj  13  A.  321. 

6.  A  statute,  which  affixes  no  penalty  to  the  non-observance  of  an  act  it  commands, is 
directory,  and  a  court,  in  the  absence  of  expYess  legal  authority,  cannot  declare  the  fo^ 
feiture  of  rights  which  the  statute  confers.  Barrow  v.  Robichaux^  14  A.  207.  Costs, 
II.  No.  32. 

See  Elections  by  the  People,  III,  Marriage,  L  (a).  No.  4.  Jctrt,  IV.  (b), 
No.  6.  Obligations,  III.  (c),  2),  a,  Na  19.  Succession,  VIII.  (e),  2),  c,  No.  14. 
Taxes,  III.  (c),  2),  Nos.  6,  9,  22.  Time,  No.  11.  Donations,  V.  (b),  Nos.  25, 26. 
Corporations,  II.  (a).  No.  2 ;  (b),  No.  48 ;  VI.  (c).  No.  25.  Criminal  Law,  V. 
(d),  2),  No.  6 ;  VII.  No.  28.    Constitution,  IL  (e),  1),  No,  5.    Execution,  I.  Na  6. 

(h)  Penal  Laws. 

1.  The  law  is  not  prone  to  infer  fraud  or  extend  penalties.  Act  28  March,  1840, 
'No.  117,  direeted,  §  10,  against  fraud,  seeks  to  sofYen  the  ancient  rigor  of  imprisoDment 
for  debt,  but  at  the  same  time  maintain  the  remedy  to  discourage  and  punish  fraud. 
Being  highly  penal,  it  must  be  strictly  construed,  i,  e.  not  extended  to  derelictions  of  daty 
it  does  not  specially  and  clearly  describe  and  comprehend.     Simms  ▼.  Bean,  10  A.  346. 

2.  Penal  statutes  are  to  be  strictly  construed,  and  their  language  not  stretched  beyond 
its  natural  import.     StcUe  v.  Whetstoney  13  A.  376 ;  King  y.  Lastrapes^  lb,  582. 

See  Lease,  II.  (c),  2),  No.  27.  Slaves,  I.  (d),  3),  b,  No.  12.  Sucoessioh,  VII. 
(b).  No.  27  ;  VIU.  (c),  No.  22  ;  (d).  No.  1 ;  (f ),  2),  B,  No.  34 ;  c,  No.  23 ;  8),  c,  §  3, 
No.  6. 

(i)  Judicial  and  Common  Interpretation  ;  and  Foreign  Jurisprudence. 

1.  The  decisions  of  the  supreme  court  are  evidence  of  what  is  the  law.  Legis  t'titer- 
pretatio  legis  vim  obtinet.     Breedlove  v.  Turner,  9  M.  353.    Attorney,  II.  (b),  Na  4. 

2.  The  construction,  given  to  the  laws  and  constitution  of  a  country  by  its  own  coorts, 
will  be  respected  by  those  of  other  countries  as  correct  OuouUu  v.  La.  Lis.  Oh^  5 
N.  S.  472.     Constitution,  III. 

3.  A  question,  not  settled  by  positive  legislation,  will  not  be  considered  settled  finallj 
by  a  single  decision.     Smith  v.  Smithy  13  L.  445. 

4.  The  arbitrary  rules  of  a  foreign  system  of  jurisprudence  cannot  be  invoked ;  botoa 
the  great  principles  of  equity,  in  the  silence  of  our  own,  it  may  be  consulted.  A  role 
however  furnished  by  our  code,  though  defective,  is  imperative.  JiRller  v.  ffolstiein^  H 
L.389. 

5.  Questions  touching  our  own  citizens,  though  growing  out  of  the  constitution  and 
laws  of  another  state,  will  be  regaixled  as  new,  where  there  is  a  conflict  between  the  state 
and  federal  tribunals  as  to  their  proper  construction.     Cotton  v.  Brien^  6  R.  115. 

6.  The  rule  stare  decisis  is  entitled  to  great  weight,  where  there  has  been  oo  any  point 
a  series  of  adjudications,  all  to  the  same  effect ;  but  a  single  decision  whidi,  under  oar 
system,  is  not  considered  as  conclusive,  believed  to  have  been  erroneously  made,  will  be 
overruled.     6  R.  225 ;  5  A.  560 ;  13  A  345. 

7.  A  single  decision,  particularly  where  the  point  is  not  thoroughly  investigated,  does 
not  settle  the  law.    Za^rwTi^c  v.  .Rm-e,  1 1  R.  802. 

8.  The  usage  under  a  statute,  if  ambiguous,  is  its  best  interpreter.  Optima  fc7«« 
interpres  consuetude.  1  A.  41^ ;  5  A.  753 ;  8  N.  S.  543 ;  5  N.  S.  140 ;  4  A.  183, 583. 
Obligations,  V.  No.  7. 

9.  In  interpreting  a  law  which  involves  —  not  a  rule  of  property  —  but  a  question  of 
practice,  the  principle  stare  decisis  is  peculiarly  applicable ;  and  dedsions,  under  which 
a  practice  has  grown  up,  will  though  erroneous  still  be  ibllowed.      Quod  non  raHene  i«- 
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trtHikieiumf  $ed  errore  primum^  deinde  eonmettuUne  oUerUum  est,  in  i 
D.  1  L.  3  T.  39  1 ;  SuecesBum  of  Laaue,  6  A.  529.  Preston,  J., 
son,  V.  Jrwin^  7  A.  494.    Judokent,  IX.  No.  38. 

10.  The  common  interpretation  of  statutes  which  has  existed  for 
be  considered,  as  it  generally  is,  the  correct  interpretation.  Comm 
Beck  V.  Brady^  7  A.  1 ;  Hubgh  v.  N,  0.  and  CarroUlon  Co,,  6  A.  \i 
A.  329.  Taxes,  IU.  (d),  1),  No.  10.  Shipping,  X.  (b),  3),  Nc 
(b),  No.8. 

11.  A  single  adverse  decision  on  a  question  of  evidence  and  th 
instrument,  and  not  a  question  of  law,  should  not  bind  as  a  prece 
diflsenting  in  Bacon  v.  ZkUd^een,  7  A.  600. 

12.  A  decision  which  has  become  a  rule  of  property  should  be  fc 
victiona  of  the  judge  yield  to  the  authority  of  precedent.  Aican 
Farmer  v.  Fletcher,  11  A.  142.  Bankbuptcy,  III.  (b).  No.  23 
(b),  2),  D,  No.  18. 

13»  Casual  expressions  in  a  court's  opinion  are  not  to  be  relied  oi 
flilions  of  the  law.  Slidbll,  C.  J.,  dissenting  in  Black  v.  N,  0.  m\ 
A.  33*    Judgment,  I.  No.  7. 

14.  It  is  important  to  adhere  to  what  has  already  been  decided. 
funetation  becomes,  as  it  were,  a  part  of  the  statute  and  should  not  be 
most  cogent  reasons.  In  ambiguitatibusy  qua  ex  legibus  proJUcUcui 
simiHter  jtuUcatarum  audorttas  vim  legis  obtiners  debet.  D.  1  L. 
Thomp$an,  10  A.  122;  New  Orleans  v.  Poutz^  14  A.  853.  Prh 
A,  No.  20. 

15.  A  construction  of  statutory  laws,  involving  no  fundamental  p 
by  repeated  decisions,  will  not  be  disturbed.     Wolf  v.  Lowry,  10  A.  2 

16.  Occasional  o^fV^r  (fic^a  must  be  controlled  by  the  circumstac 
which  they  were  used,  and  the  points  really  in  conti'oversy.  MiUe 
838.    Public  Lands,  III.  (c),  3),  b,  §  2,  No.  1 6. 

17.  In  ordinary  cases,  the  decisions  of  the  state  courts  on  their 
Tolving  questions  under  the  federal  constitution,  will  be  adopted  as  d 
they  diiffer  from  the  supreme  court  of  the  United  States,  the  interpr 
if  more  in  harmony  with  our  own  jurisprudence,  will  be  adopted ;  p 
matter  may  be  revised  by  the  federal  courts.     Dams  v.  Robertson,  1 

18.  In  re^nacting  without  change  a  statute  which  has  been  the  su 
terpretation,  the  legislature,  it  is  to  be  presumed,  intended  it  to  cont 
same  interpretation  and  produce  the  same  effect.  Minims  sunt  mu 
taUimem  eertam  semper  habuerunt  D.  1  L.  3  T.  23J;  12  A.  8 
CoKSTiTUTioN,  II.  (a),  No,  3.    Succession,  VII.  (b),  No.  26. 

19.  Ministerial  oflicers  must  execute  the  law  as  expounded  by  the  c 
however  long  continued  can  justify  a  departure  from  settled  lules. 
deputy  sheriffs  in  a  particular  court  for  many  years  to  take  bail-bone 
order  cannot  control  Uie  law  of  bail.     The  maxim  cursus  cvria  < 
plicable  to  such  a  case.     Slate  v.  Smith,  12  A.  349. 

20.  In  the  interpretation  and  application  of  local  laws,  the  local  , 
carries  with  it  a  controlling  weight  of  authority.     Behuguet  v.  Lano 

21.  So  where  the  supreme  court  of  the  United  States  for  which, 
sphere,  the  highest  respect  is  entertained  by  our  courts,  has,  whilst  o 
iar  laws  as  to  the  disabilities  of  married  women,  overlooked  a  wel 
our  jurisprudence,  its  action  will  be  no  precedent.     Jb.     Constitui 

22.  The  rules  of  commercial  law  are  not  to  be  lightly  disturbed 
involving  a  question  of  the  notice  of  dishonor  of  negotiable  paper,  h 
will  be  affirmed*     Ball  v.  Greavd,  14  A.  305. 

(j)  Custom, 

1.  Where  the  law  is  express,  no  man  or  set  of  men  can  create  a  o 
eoDvenienoe,*and  give  it  a  force  paramount  to  that  of  the  law.  12  ]\ 
2  L.  366;  3  L.  394;  4  R.  381 ;  4  N.  S.  497.  Cobporations,  1 
IifSURAKCS,  IIL  (j).  No.  16.    Shipping,  X.  (c),  5),  No.  20. 

2.  To  prove  the  correctness  of  a  charge,  it  is  not  sufficient  for  the 
it  is  customary  in  New  Orleans,  as  the  law-merchant  is  more  extensi 
the  city.     Yet  there  are  customs  peculiar  to  every  plac^  which,  whe 
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the  law  of  the  cases  on  which  they  operate.  Immo  magniB  auctoritatU  hoe  jtu  habetur; 
quod  in  tantum  probatum  est^  ut  non  fuerit  neceste  scriplo  id  camprehendere.  D.  1  L. 
8  T.  86  1 ;  Sennett  v.  Pierce,  1  N.  S.  198 ;  2^«on  v.  LaidlaWy  18  L.  880.  Insurance, 
III.  (d),  2),  Nos.  8,  9 ;  (h),  No.  7 ;  (i),  No.  6.  Obligations,  V.  No.  25.  Salk,  I. 
(a),  No.  15.    Usage. 

8.  The  costom  of  merchants  is  entitled  to  conTiideration,  when  not  opposed  to  po^ti?e 
law.  DitUuma  consuettuio  pro  jure  et  lege  in  his,  qiuB  non  ex  ecripto  deteendunt,  ob»^ 
vari  solet  D.  1  L.  8  T.  88  1.  But  their  opinions  cannot  inform  the  coart,  nor  inflaence 
its  judfl^ment  in  construing  a  recent  statute.     Deidin  v.  Creditors,  2  L.  866. 

4.  Custom  to  be  regarded  as  law  should  be  shown  to  have  had  a  long  and  aniater- 
rupted  prevalence.  Sed  et  ea,  qua  longA  consuetudine  comprobata  sunt  ae  per  sdoos 
plurimos  ohservata,  velut  iacita  civium  conveniio,  non  minus  quam  ea  qua  seripta  itoii 
jura,  servantur.      D.  1  L.  8  T.  86  1;  C  C.  8;  7  L.  215;  18  L.  882;  1  A.  154;  5  A. 

264;  11  A.  698. 

5.  In  the  absence  of  express  law,  custom  will  be  entitled  to  some  weight,  if  it  hsTe 
existed  long  enough  to  become  generally  known  and  to  warrant  the  presumption,  that 
contracts  are  made  in  relation  to  it  Nam  quid  inierest,  siiffragio  popuLus  vobaUaUm 
suam  declaret,  an  rebus  ipsis  et  factisf  D.  1  L.  8  T.  82  1,  §  1 ;  Oark  v.  Gifford, 7  L 
528 ;  Ledaux  v.  Armor,  4  R.  885. 

6.  Usages  among  merchants  should  be  very  spiCringly  adopted  as  rules  of  law;  thej 
are  oAen  founded  on  mere  mistakes,  and  still  more  oflen  in  the  want  of  enlarged  views 
of  the  full  bearing  of  principles.     Lanfear  v«  Blossman,  I  A.  154. 

7.  In  the  usages  of  trade,  there  is  no  such  thing  as  discretion ;  they  are  absolute,  im- 
perative, and  universal  in  favor  of  or  against  all  parties  to  the  contract  when  no  special 
agreement  to  the  contrary  is  made.     lb. 

8.  A  custom  contrary  to  law  and  good  morals  cannot  be  recognized.  Foley  v.  Bat,  o 
A.  760 ;  Bonham  v.  Overton,  lb,  765. 

9.  The  court  will  not  sanction  a  custom  involving  interests  of  vast  magDitade  and 
variety,  and  so  recognize  its  legal  existence,  unless  established  by  the  most  cooclusive 
proof.     ToTige  v.  Kennett,  10  A.  800. 

10.  Thus;  a  custom  of  commission-merchants  in  New  Orleans  to  insure  consignoients 
against  fire,  in  all  cases  where  there  are  no  instructions  to  the  contrary,  will  not  be  estab- 
lished by  three  witnesses,  however  credible,  testifying  to  their  individual  experience.  /&• 

11.  A  usage  in  enforcing  an  obligation,  which  violates  the  principle  of  the  oblijpitioQ 
itself  and  without  which  it  would  not  exist  at  all,  cannot  be  maintained.   Medur  r.  Kltmm, 

11  A.  104. 

12.  Thus ;  a  usage  to  adopt  the  valuation  of  the  ship  in  the  policy  of  insurance  as 
her  contributory  value  in  apportioning  a  general  average  loss,  instead  of  the  actual  or 
appraised  value  shown  to  be  far  below  the  estimated  value  of  the  policy,  will  not  be  re- 
garded,    lb, 

18.  An  unreasonable  custom  will  not  be  enforced.  Mure  v.  LhnneR,  12  A.  369. 
Shipping,  X.  (c),  6),  No.  18.     Sale,  III.  (d),  2),  No.  23. 

HI.   Of  their  Repeal  and  Amendment. 

(a)  Li  General, 

1.  A  particular  thing,  given  or  limited  in  the  preceding  part  of  a  statute,  shall  not  be 
altered  or  taken  away  by  subsequent  general  words.     Rogers  v.  Beiller,  8  M.  672. 

2.  The  inhabitants  of  a  country,  ceded  by  one  sovereign  to  another,  retain  their  aDcient 
municipal  regulations  until  abrogated  by  the  new  sovereign.  Seville  v.  Chretien,  a  M.  284 
Infra,  V.  No.  7.     Things,  II.  (b),  1),  No.  3. 

8.  A  particular  is  not  repealed  by  a  general  law,  unless  they  be  so  repugnant  that  both 
cannot  stand  under  any  circumstances ;  the  old  is  abrogated  by  the  new  law  only  when 
couched  in  the  negative,  or  so  clearly  repugnant  as  to  imply  a  negative.  And  different 
laws  on  the  same  subject,  if  not  inconsistent,  must  be  considered  and  constraed  as  one. 
De  Armas'  Case,  10  M.  172 ;  StaU  v.  Kitt^,  12  A.  805.     Supra,  II.  (d).  No.  5. 

4.  Prior  will  not  be  repealed  by  subsequent  laws,  from  the  mere  &ct  that  the  latter 
differ  from  the  former.  A  repeal  will  be  implied  only  where  the  last  statute  oontaioa 
provisions  contrary  to,  or  irreconcilable  with,  those  of  prior  laws.  A  repeal  by  implies 
tion  is  not  favored  in  law.  C.  C.  28.  Sed  et  posteriores  leges  ad  priores  pertinent,  ftui 
contraria  sint ;  idque  mukis  argumentis probaiur.     D.  1  L.3  T.  28  1;  Jb,;  IOM.560; 

12  M.  697;  1  N.  S.  161;  2  N.  S.  38;  8  N.  S.  190;  6  N.  S.  527, 576 ;  6  L.135;  7L. 
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166;  1  A.  54;  2  A.  919;  8  A.  898;  5  A.  121, 895;  6  A.  605  ;  8e 
iog  in  18  A.  882.    Attornkt,  III.  No.  6.    Codes,  I.  Nos.  1,  15, ! 

5.  The  distinction  between  laws  impairing,  and  laws  modifying  th 
the  obligation  of  contracts,  is  well  settled.  Laws  regulating  the  forn 
ings  relate  to  the  remedy ;  and  where  before  a  final  decision  a  n< 
form,  it  must  take  effect  at  once,  unless  it  expressly  declare  that 
shall  continue  in  cases  then  pending.  So  a  judgment,  correctly  giv< 
thorizing  executory  proceedings  or  imprisonment  for  debt,  will  be  i 
be  repealed  pending  the  appeal.  4  N.  8.  603 ;  7  N.  S.  259 ;  7  L. : 
L  476,  593 ;  1  R.  501,  565 ;  8  A.  253,  698,  698 ;  7  A.  118 ;  12  A. 
(b),  Nos.  17, 19.  Constitution,  IL  (c),  3),  c.  Evidence,  XVI.  (b 
tJTORT  Process,  V.  No.  17.  Insolvency,  XIIL  (c).  No.  5.  Api 
16.    Monition,  No.  2.    Obligations,  VIL  (a),  1),  No.  8.    Presc 

6.  The  reenactment  of  a  general  rule  does  not  repeal  the  exceptic 
accompanied.     6  N.  S.  82,  98 ;  7  N.  S.  6G8 ;  8  L.  177 ;  5  L.  21 ;  1 

7.  An  act  whose  execution  is  suspended  by  one  of  its  clauses,  c 
Biulgation,  may  meanwjiile  be  modified  or  repealed.  Gosselin  v.  Gc 
New  Orleans  v.  Ripley^  2  L.  845. 

8.  The  repeal  of  a  penal  statute  destroys  the  right  of  inflicting  a  ] 
public  are  concerned,  but  cannot  a£fect  rights  acquired  under  it  by  ii 
V.  ExeeutorSy  8  L.  387  ;  Daquin  v.  CbtVcm,  Ih.  407.     Aleatory  Co 

9.  The  repealing  act  1828,  No.  88,  applies  only  to  the  Horoai 
laws  in  force  in  the  country  at  the  time  of  its  passage,  leaving  our 
still  in  force.     Lewis  v.  Casenave^  6  L.  441.    Mortgage,  Yl.  (c), 

10.  An  exception  in  the  repealing  clause  of  that  act,  in  favor  of  i 
of  the  old  code,  sbows  the  intention  to  repeal  all  other  parts  of  it. 

11.  The  Spanish,  Roman,  and  French  civil  laws,  repealed  by  tl 
code,  are  the  positive  written  laws  of  those  nations  and  this  state,  in 
rule,  and  not  those  merely  declaratory.  Principles  of  law,  establis 
the  courts,  were  not  abrogated.     Reynolds  v.  Stvain^  18  L.  198* 

12.  Prior  are  repealed  by  subsequent  laws  only  in  case  of  positive 
repugoancy.  This  rule  applies  with  greater  force  to  the  several  par 
about  the  same  time.  If  on  est  novum  j  lU  priores  leges  ad  posteriores 
3  T.  26  1 ;  Johnson  v.  Pilster,  4  R.  71. 

13.  A  special  privilege,  given  a  bank,  is  not  repealed  by  a  revisioi 
enactment  not  purporting  to  change  the  legislation  on  that  subject,  tl 
of  repeal  nor  intimation  to  that  effect.     Bank  of  La,  v.  Farrar,  1  A. 

14.  The  repeal  of  a  penal  statute  prevents  a  penalty  from  being  ei 
give  validity  to,  or  the  right  of  recovery  on,  a  contract  made  in  defia 
V.  Evans,  7  A.  544. 

15.  An  act,  imposing  a  tax,  will  not  be  repealed  by  a  subsequent  f 
assessment  and  collection  of  taxes,  and  repealing  all  laws  on  the  si 
the  repealing  act.     Albert  v.  Brewer,  9  A.  64. 

IB.  By  certain  ordinances  of  New  Orleans  under  act  12  March,  18 
izing  municipal  corporations  to  subscribe,  etc,  the  city  without  be 
was  bound  to  collect  a  tax  for  the  stock  of  certain  companies,  the 
tided  to  a  proporti<M3al  amount  of  stock.  Pending  an  appeal  by  de 
city  for  the  tax  of  1858,  the  act  15  March,  1854,  No.  108,  was  passe 
dioances  and  sabstituting  with  the  companies'  consent  a  subscriptio 
the  repeal,  however,  was  not  to  affect  the  collection  and  payment  of 
of  1853.  Held;  defendant  is  still  liable  and,  on  paying  the  judgmei 
tificate  of  stock.     New  Orleans  v.  Grailhe,  9  A.  562 ;  New  Orleans  v. 

17.  BucHANAK,  J.,  dissenting.  A  judgment  correctly  given  un< 
pending  a  subsequent  appeal,  must  be  reversed.  Defendant's  positic 
to  his  disadvantage.  His  obligation  has  been  extinguished  by  the 
nances  and  the  substitution,  for  a  subscription  in  which  he  could  ha 
of  one  in  which  he  can  claim  none.  The  repeal  of  the  ordinances  ui 
inent,  he  was  entitled  to  an  equivalent  —  a  certificate  of  stock  —  hai 
title  to  the  equivalent,     lb. 

18.  The  proviso  is  simply  unmeaning.  The  repeal  is  entire,  res 
the  ordinances  [?]  and  the  tax.  The  repeal,  then,  lias  abolished  the 
the  portion  payable  in  1858  as  that  payable  in  subsequent  years. 
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bound  to  collect  a  tax  abolished.  Besides,  the  companies'  conseot  to  the  repeal  of  the 
ordinances  —  and  so  the  extinction  of  the  obligation  they  created—- was  its  voluntary 
remission,     lb,  et  Id, 

19.  An  exclusive  privilege,  e.  g,  the  right  to  oonstmct  a  railroad  from  NewOrleans4o 
the  lake,  must  be  construed  in  reference  to  the  extent  of  the  citj  at  the  dateof  the  grant. 
No  subsequent  law,  contracting  [or  expanding  f]  the  city-limits,  can  affect  the  extent  of 
territory  within  which  the  privilege  is  to  operate.  Panichartrain  Co,  v.  LafanetU  Cb.| 
10  A.  741.    New  Orlbans,  IL  (f ),  No.  9. 

20.  The  later  repeals  the  earlier  statute,  only  when  obviously  and  necessarilj  repug- 
nant. A  general  does  not  impair  a  particular  act,  unless  irreconcilably  incoDsistent 
Succession  o/Fieteher,  12  A.  498;  StaU  v.  Kiitg,  IL  805. 

21.  Thus ;  a  general  power  in  sweeping  terms  to  a  public  officer,  to  recover  any 
moneys  due  the  state,  does  not  destroy  a  prior  local  i^ute  directing  another  officer  to 
represent  the  state  in  similar  cases  in  a  particular  parish.  So,  a  general  law,  providing 
for  the  trial  of  slaves,  will  not  repeal  one  providing  quite  a  different  mode  of  trial  is  cer- 
tain cases.  Jb,  Criminal  Law,  XVIII.  (c),  Nos.  25,  et  seq:  New  O&lkans,  1L 
(f ),  No.  6. 

22.  The  repeal  of  a  penal  statute  pending  a  prosecution  under  it,  without  a  aaving 
clause,  ends  the  prosecntioa;  though  the  statute  may  uno  flatu  with  the  repeal  be  re- 
enacted.  OonsHtutiones  tempore  posteriores  poUoree  sunt  his  qum  ipsas  prttcsssenmL  D. 
1  L.  4  T.  4  I ;  12  A.  593,  712,  805  ;  13  A.  486,  489. 

23.  Thus ;  pending  an  appeal  by  a  slave,  sentenced  to  death  under  act  6  April,  1843, 
No.  134,  reenacted  15  March,  1855,  No.  308,  there  was  passed  act  19  March,  1857,  Na 
232,  which,  while  reenacting  totidem  verbis  the  previous  acts  on  the  offence  in  qnestion, 
repealed  all  laws  on  the  same  subject-matter.  Ifeid  ;  the  slave  must  be  discharged  with- 
out delay.     lb. 

24.  This  interpretation  has  been  sanctioned  by  the  legislature.  Act  14  March, 
1857,  §  126,  No.  120.  Besides,  as  the  offence  was  charged  as  committed  before  act  19 
March,  1857,  its  prosecution  under  that  act  is  barred  by  const;.  1852,  art.  105;  U.S. 
const,  art.  1,  §  9,  relative  to  ex  post  facto  laws.     JL 

25.  Though  no  appreciable  time  elapsed  between  the  enactment  of  the  new,  and  the 
repeal  of  the  old,  law,  and  they  be  identical,  still  the  latter  ceased  to  exist  when  the 
former  came  into  being.  The  prosecution  cannot  be  conducted  under  the  old  law,  for  it 
is  extinct;  it  cannot  be  conducted  under  the  new,  for  it  covers  no  past  offence;  it  there- 
fore falls.     Jb, 

26.  The  motives  of  the  legislature  in  the  repeal  of  criminal  laws  cannot  be  ngiarded; 
the  statutes  in  actual  existence  can  alone  determine  the  existing  law.     lb, 

27.  Spofford,  J.,  concurring.  In  Boimes's  case,  In/rciy  III.  (c),  No.  1,  to  interpret 
a  civil  act,  the  court  looked  to  the  history  of  the  legi8lati<m  on  its  subject-matter,  the 
mischief  to  be  remedied,  and  the  mode  of  remedy  avowedly  adopted.  But  the  present 
act  passed  after  the  *^  Revised  Statutes**  stands  alone,  to  be  interpreted  by  itsowo  lan- 
guage, and,  being  a  criminal  statute,  must  be  strictly  construed.     IL 

28.  A  private  is  not  repealed  by  the  inconsistent  provisions  of  a  public  statute*  BtrV' 
don  V.  Barbiny  13  A.  458. 

29.  Two  acts,  approved  the  same  day,  will  be  interpreted  as  if  different  sections  of  the 
same  law  ;  general  words  shall  not  impair  a  preceding  grant  or  limitation,  specificallj 
enacted.     St.  Martin  v.  Nem  (Means,  14  A.  113.     Criminal  Law,  XIX.  No.  6. 

30.  Thus;  act  20  March,  1856,  $  18,  No.  163,  particularly  prescribing  the  salary  of 
the  register  of  roters  in  New  Orleans,  and  the  only  mode  in  which  it  Hiay  be  changed 
even  by  the  legislature  itself,  is  not  repealed  by  the  general  grant  of  power  to  the  com- 
mon council  as  to  all  city  salaries  in  the  act  of  the  same  date,  amending  the  dtj  cbaner, 
No.  164,  §  126.     lb. 

See  Insolvehct,  XIL  (b),  Na  9.  Mabkiagk,  XV.  (a).  Obuqations,  VL 
(a).    Presoriftion,  VIII.    Slaybs,  L  (b),  3),  Nos.  33,  36,  et  aL 

(b)   Oonstituiional  Prohibition  against  the  Amendment  of  Laws  by  Reference  to  their 

Titles. 
1.  Act  1  June,  1846,  Na  197,  repealing  so  much  of  arts.  746-7  €.  P.  as  aathorises 
a  judgment  creditor  from  another  state  or  country  to  proceed  by  executory  process, 
does  not  violate  art.  119,  const  1845.  That  article  does  not  include  by  its  tenns  the  re- 
peal of  laws,  or  portions  of  them,  and  can  only  be  thus  extended  by  an  implicatioB  (» 
doubtful  propriety.     Commercial  Bank  v.  Markham,  3  A.  698. 
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2.  Act  16  March,  1848,  No.  191,  purporting  to  amend  act  4  May, 
reference  to  its  title  only,  and  being  inoperative  without  a  reference  t 
section  is  in  direct  conflict  with  arts.  118,  119,  const.  1845,  and  any 
it  void.    Walker  v.  Caldwell,  4  A.  297. 

8.  Art.  119,  const  1845,  is  not  violated,  where  no  law  is  revised 
entirely  new  act  substituted  for  former  laws  on  the  same  subject>matl 
repealed.     Lafon  v.  Dufrocq,  9  A.  850. 

4.  Act  16  March,  1848,  No.  89,  purporting  to  amend  act  1  M 
Tiofates  art  119,  const.  1852,  the  sections  ostensibly  amended  not  b 
published  at  length.     Kohn  t.  G<irroliton,  10  A.  719. 

5.  Art.  116,  const.  1852,  does  not  prohibit  any  designation  of  an 
reference  to  the  title  of  the  act  amended,  included  in  the  title  of  th 
▼.  New  Orleans,  11  A.  54. 

6.  The  object  is  to  prevent  the  amendment  or  revival  of  laws  hm 
their  titles.  Each  amendment  and  revival  is  to  speak  for  itself,  to  sti 
ftnd  apart  from,  the  act  revived  or  the  section  amended.  To  revive  i 
enacted  throughout ;  to  amend  an  act,  the  section  amended  is  to  be 
fished  at  length.  lb.  [^7Jii$  latiffuage,a9  well  as  that  of  the  eonstitutio 
cision.  It  is  the  section  as  amended,  and  not  the  section  (xmended,  i 
hshed  at  length.  In  the  very  case  before  the  court,  the  section  amendei 
in  the  second  act  at  alL  It  is  to  be  observed,  however,  that  the  legislat 
cases  seemed  to  consider  it  necessary  to  publish  at  length  both  the  sectioi 
amending  ;  for  so  they  have  doneJ\ 

7.  The  act  amending,  it  seems,  need  not  embrace  all  the  legislation 
Yet  if  otherwise,  when  a  section  in  the  amended,  omitted  in  the  am< 
regarded  as  surplusage,  and  its  addition  to  the  amending  act  would  n< 
its  scope  or  meaning,  the  statute  will  be  constitutional.    lb, 

8.  Additional  sections  not  in  the  amended,  may  be  introduced  into 
provided  they  do  not  legislate  on  a  subject  different  from  that  eimbracei 

9.  The  consolidation  act  23  February,  1852,  No.  71,  which,  §  41, 
leans  from  furnishing  bond  or  security  in  all  proceedings  ^  where,  by 
are  required  of  litigants,"  does  not  violate  art.  119,  const.  1845;  ar 
It  does  not  profess  to  revive  or  amend  any  law,  bnt  refers  to  laws  as 
terms,  without  indicating  their  titles ;  and  by  the  word  ''  existing  "  re( 
full  fbrce  —  at  least  as  to  the  whole  community  saving  the  corpors 
New  Orleans,  11  A.  145. 

10.  An  act,  whose  title  purports  to  amend,  cannot  under  art  115,  < 
sidered  as  totally  repealing,  a  former  act ;  and  where  it  does  not  pur 
to  reenact  and  publish  at  length  any  portion  of  a  particular  section,  th 
ally  Its  commencement  and  omit  the  rest,  the  portion  omitted  not  bein 
will  not  be  repealed  by,  the  latter  act.     Guillotte  v.  New  Orleans,  VI  i 

11.  Laws  may  be  constitutionally  repealed  in  any  form  dearly  e: 
lative  will.     State  ex  rel.  Carter  v.  JudgCy  14  A.  486. 

12.  So  act  16  March,  1859,  No.  120,  regulating  the  terms  of  court 
dal  district  and  repealing  act  1855,  §  15,  No.  844,  is  good.  It  i 
repealed  or  expired  act,  nor  amends  any  act  by  its  title,  and  refers  t 
only  to  repeal  it.  Even,  however,  if  an  amendment,  h  seems  constitui 
law  is  reenacted  and  published  at  length ;  and  the  constitution  seems 
/&. 

(c)  Revisory  Legislation  of  1855. 

1.  This  legislation  originated  in  act  15  March,  1854,  No.  89,  app< 
committee  to  revise  the  general  statutes  of  the  state  and  to  reduce  tht 
text,  to  be  adopted  as  the  ^  Revised  Statutes  of  the  State.**  State  ex  i 
1 1  A.  489.    Notary,  No.  1 1. 

2.  The  work,  despatched  with  a  celerity  unusual  for  oodifiers,  was 
session  to  the  legislature  which,  to  evade  the  obstacle  to  its  adoption 
115,  117,  const  1852,  passed  the  statutes  in  rotation  —  one  hundre 
aumber  -—  closing  each  with  the  sweeping  clause  of  repeal.     Jb, 

3.  The  statutes  enacted,  the  project  of  their  revision  was  not  aba 
misdioner  appointed,  act  15  March,  1855,  No.  164,  to  compile  then 
Statutes  of  Louisiana  '*  in  the  form  of  the  projet  reported.     IIk 
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4.  The  historj  of  this  legislation  illostiutes  the  meaning  of  the  repealing  clanse,  which 
for  the  most  part  is  all  that  it  contains  original,     lb, 

5.  The  general  rules  of  interpretation  must  also  be  regarded.  Thus,  an  interpretation 
leading  to  consequences  absturd  and  mischievous  must,  if  another  can  be  foand,  be  re- 
jected, and  the  legislative  intention  sought  for  and  enforced,  if  not  controlled  bj  para- 
mount law.     lb. 

6.  So,  too,  the  meaning  may  be  sought  for  not  only  in  the  words  of  the  statate,  bat  in 
its  subject-matter,  history,  and  object,     lb, 

7.  Act  ]  85d,  No.  260,  ^  creating  a  recorder  of  mortgages  for  the  parish  of  Ortean-s" 
and  containing  the  usual  clause  of  repeal,  did  not  abolish  the  old,  and  create  a  new, 
office ;  nor  did  it  displace  the  incumbent  then  commissioned  and  authorize  the  appoint- 
ment of  another,     lb, ;  Wiiliams  v.  Payson^  14  A.  7. 

8.  If  the  act  must  stand  alone  as  creating  a  new  office,  the  archives  of  the  old  not 
being  disf)osed  of,  the  first  incumbent  enters  on  a  new  career  with  but  faint  lights  to 
guide  him.     lb, 

9.  The  whole  subject  of  the  act  is  the  officer  and  not  (he  office,  which,  without  the 
repealing  clause,  exists  precisely  as  it  was.     lb, 

10.  The  statute  but  reenacts,  with  slight  changes  of  phraseology  and  none  of  substance, 
parts  of  three  prior  laws  relating  only  to  the  officer,  leaving  the  duties  of  the  office 
untouched  to  stand  as  before.  Act  20  March,  1813,  No.  84;  7  March,  1843,  Naid; 
24  March,  1810,  No.  25 ;  O.  C.  p.  464;  C.  C.  8d49-.3d51-8,  3521 ;  lb, 

11.  By  the  act,  the  legislature  have  merely  said :  "  here  is  a  condensed  stateoaentof  all 
the  law  now  in  force  relative  to  this  officer's  appointment,  term  of  service  and  bond,  bis 
duties  and  responsibility  for  a  deputy;  all  else  on  these  specified  matters  is  repealed;" 
but  the  office  remains  as  it  was.     lb, 

12.  Lka,  J.,  dissenting.  Conceding  the  correctness  of  the  rules  of  interpretation 
invoked  and  the  duty  to  reject,  if  possible,  a  construction  leading  to  an  anarchy  the 
legislature  could  not  have  intended,  yet  no  mere  inconvenience,  however  great,  nor  pub- 
lic necessity,  justifies  a  court  in  ignoring  the  palpable  meaning  of  words.  A  court  cannot 
legislate,     lb, 

13.  By  the  ^  Revised  Statutes,"  the  legislature  did  not  compile  a  digest;  th^ adopted 
a  body  of  laws.  To  satisfy  the  constitution,  they  selected  distinct  subjects  for  distinct 
statutes,  embracing  in  each  whatever  on  each  subject  was  to  be  retained  from  the  prior 
legislation.  When  the  entire  legislation  on  a  single  subject  was  thus  condensed,  no  ref- 
erence was  to  be  made  to  previous  statutes  to  ascertain  the  law ;  hence  the  repealing 
clause.     lb,  et  Id. 

14.  These  statutes,  if  merely  revisory,  would  without  »  repealing  clause  have  repealed 
the  statutes  revised.  A  statute  revising  the  whole  subject  of  another,  for  which  it  is  in- 
tended as  a  substitute,  does  of  itself  without  words  to  that  effect  repeal  what  it  displaces. 
lb,etIcL 

15.  The  object,  if  not  clear  from  the  other  parts  of  an  act,  receives  absolute  certainty 
from  the  title,  in  which  unless  the  object  be  expressed,  the  act  is  void.  Const.  1852, 
art.  115;  lb.  et  Id, 

16.  The  issue  here  is  the  creation  of  a  new  office.  The  object  of  the  act  as  declared 
in  its  title  is  the  creation  of  a  recorder  of  mortgages.  This  constitutionally  solves  the 
issue,     lb,  et  Id, 

17.  The  new  being  substituted  for  the  old  office,  the  archives  of  the  latter  go  of  right 
to  the  former,     lb.  et  Id, 

18.  Where  from  its  context  the  new  statute  is  not  intended  as  a  substitute  for  prior 
and  similar  provisions  on  the  same  subject,  the  repealing  chiuse  must  be  to  that  extent 
restricted.  But  to  justify  this  departure  from  ordinary  rules  of  interpretation^  the  terms 
tliemselves  must  require  it  to  give  effect  to  the  whole  statute.     lb,  et  Id, 

19.  So  far  as  act  1855,  No.  322,  is  inconsistent  with,  or  does  not  embrace  the  pro- 
visions of,  act  20  February,  1817,  No.  41,  relative  to  the  voluntary  surrender,  the  latter 
is  repealed.  But,  as  was  held  in  Holmes'i  case,  the  repealing  clause  in  acts  1855  does 
not  repeal  prior  provisions  reenacted  in  the  revisory  statute.  [?].  Stafford  v.  Crtdiim, 
1 1  A.  470.     MoRTOAGK,  IV.  (a),  No.  1 4. 

20.  The  repealing  clause  in  acts  1855  repeals  only  laws  on  the  same  subject-matter 
provided  for  in  the  new  law.  Whenever  then  a  revisory  act,  in  attempting  to  incorporate 
or  reenact  an  old  law,  is  self-contradictory,  unmeaning,  or  void,  the  law  on  that  subject- 
matter  is  not  repealed  and  the  old  statute  remains*     State  v.  £Hi4f  12  A.  390. 

21.  Thus;  if  act  1855,  No.  120,  relative  to  crimes,  which,  §  11»  bat  reenads  act  7 
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Febntuy,  1629,  No.  53,  relative  to  nssaalts,  etc.,  be  void  under  art.  129,  const.  1852, 
because  the  English  and  French  texts  are  different,  then  since  that  eubject-matter  being 
void  has  not  been  acled  on  bj  the  repealing  claut!e,  it  is  not  touched  and  the  old  act 
1829  retains  iU  vigor.     Jb. 

22.  When  the  specific  subject-matter  of  an  old  law  comes  within  purview  of  the  new, 
in  acts  1855,  the  former  is  superseded  by  the  latter.  Thus  ;  act  21  February,  1828,  g  2, 
No.  23,  which  makes  it  a  crime  to  prepare  and  put  combustible  materials  in  any  place 
with  intent  to  set  fire  to  any  building,  is  superseded  by  act  1855,  §  48,  No.  120,  which 
punishes  all  malicious  attempt!  to  set  fire  to  baiidings  and  vessels.  Spoffobd,  J.,  con- 
cnrring  in  Statt  v.  C3ag,  12  A.  431. 

23.  Of  acts  1855,  No.  257  provides  for  forced,  No.  322  for  voluntary,  surrenders.  A 
prior  act  29  March,  1826,  §  6,  No.  74,  supplies  proceedings  against  the  property  of  cer- 
tain debtors  who  will  not  make  a  voluntary,  and  cannot  be  driven  into  a  forced,  surren- 
der:  but  the  proceedings  cannot  be  called  one  or  the  otber,  fiir  there  is  no  surrender  at 
all.  The  case,  for  which  the  latter  act  provides,  is  neither  provided  for  by  the  two  former 
acts  nor  covered  by  their  titles.  But  they  are  not  inconsistent  with  it ;  there  is  then  no 
implied  repeal;  and  they  are  not  on  the  same  subject-matter;  there  is  then  no  express 
repeal.  This  decision,  though  the  legitimate  consequence,  does  not  fall  within  the  doc- 
trine of  the  cases  of  H<Amt$  or  Stafford.     Levoit  v.  Gtrke,  12  A.  828. 

2-t  Merkigk,  C.  J.,  with  concurrence  of  Voorhibs,  J.,  dissenting.  All  laws  dis- 
tributing an  insolvent's  property  among  his  creditors  have,  from  our  earliest  jurisprudence, 
been  classed  by  the  judiciary  and  legislature  with  the  forced  or  voluntary  surrender.  A 
reference  to  these  sources  and  the  act  itself  show,  that  §  6  falls  under  the  forced  surren- 
der. For  the  provisions  of  that  section,  found  as  they  are  neither  in  the  codes  nor  acts 
1855,  the  clause  of  repeal  forbids  us  to  look  elsewhere ;  they  are  therefore  repealed,  lb. 

25.  The  object  of  the  legislation  of  1855  was  to  furnish  in  one  body  all  the  law  on  the 
subject-matter  treated  of  in  each  act,  so  that,  to  know  what  that  law  is,  no  search  need  be 
made  beyond  the  act  itself,     lb.  et  Id. 

26.  Where  an  act  amending  an  article  of  one  of  the  codes  is  repealed  by  a  revisory 
act  of  1855,  the  article  is  not  restored  to  its  original  state.  An  amendment  b  often  but  a 
partial  repeal ;  and  the  repeal  of  a  repealing  law  does  not  revive  the  first  unless  it  be  so 
particularly  expressed.  C.C.22,23.  So  acts  28  March,  1840,  §  9,  No.  U7  ;  18  Harijh, 
1847,  No.  82,  amending  C.  P.  212,  having  been  repealed  by  act  1855,  No.  49,  the  arti- 
cle remains,  not  in  its  original  but  its  restricted  state ;  and  as  the  general  repealing 
clause  expressly  saves  the  articles  of  the  code,  in  any  conflict  between  the  two  the  former 
must  yield.     TaUanwn  v.  Cardenat,  14  A.  509. 

27.  Mkrbick,  C.  J.,  dissenting.  The  general  repealing  clause,  if  punctuated  as  it 
should  he  interpreted,  shows  that  all  laws,  in  the  code  of  practice  or  elsewhere,  are 
repealed  if  in  conflict  with  the  act.  The  revisory  legislation  of  1855  is  but  a  code  which, 
with  the  other  two  codes,  was  to  contain  the  whole  law ;  but  the  former,  as  the  last 
expression  of  legislative  will,  must  in  case  of  conflict  prevail.  The  effect,  then,  of  the 
repealing  clause  is  twofold ;  first,  to  repeal  all  laws  on  the  same  subject-matter  save 
what  is  contained  in  the'two  codes ;  and  second,  to  repeal  so  much  of  those  codes  or  any 
other  laws  as  is  inconsistent  with  acts  1655.  Jb.  ;  Merbick,  C.  J.,  dissenting  in  S\oan 
M.Moort,  14  A.  633. 

28.  Act  1855,  No.  120,  relative  to  crimes  and  ofiences,  does  not  repeal  the  prior  legis- 
lation touching  those  crimes  and  offences  on  which  that  act  is  silent.  State  v.  Adtant, 
14  A.  620 ;  SlaU  v.  FuOer,  lb.  667,  720. 

See  Ferries,  No.  26.    Taxes,  IL  (b),  2),  a,  No.  16. 

IV.  Of  Real  and  Personal  Statutes;  and  Effect  of  Foreign  Laws. 

1.  The  doctrine  of  reo/ and  ^vrfofia/ statutes  embraces  unwritten  laws  and  customs,  ag 
well  as  written  laws ;  a  real  statute,  i.  e.  one  regulating  properly  within  the  state  where 
it  is  in  force,  controls  ptrional  ones  which  follow  a  man  wherever  he  goes  ;  the  penonai 
■tatote  of  one  country  controls  that  of  another  into  which  a  party  once  governed  by  the 
former,  or  who  may  contract  under  it,  removes  ;  but  it  yields  lo  a  real  statute  of  the 
place  when  the  person  subject  to  the  ptrtotud  fixes  himself,  or  the  properly  in  contest 
is  situated.     Saul  v.  Gredilon,  5  N.  8.  587. 

2.  In  a  conflict  of  laws,  it  is  olteo  matter  of  doubt  which  should  prevail ;  and  in  such 
case,  the  court  will  prefer  the  law  of  its  own  country  to  ttiat  of  the  stranger,     lb. 
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a  statute  of  another  state  or  territory,  operating  on  property  in  its  jmisdiction  or  aathdr- 
izing  the  acts  of  its  officers,  cannot  he  examined.  But  its  extra-territorial  eflfect  will 
not  be  admitted  on  real  property  within  this  state.     Brosnaham  v.  Turner^  16  L.  433. 

4.  It  is  well  settled,  that  remedial  statutes  have  no  extra-territorial  operation.  Brig^ 

V.  Campbell,  19  L.  524.    Obligations,  VI.  (b),  2). 

5.  Those  statutes  are  reed,  in  contradistinction  to  pertonaly  which  regulate  directlj 
property  without  reference  to  the  condition  or  capacity  of  its  possessors.    3  A.  417. 

6.  The  distinction  between  real  and  personal  statutes  has  been  recognized  by  ?ariou3 
decisions  of  our  courts,  of  which  the  leading  cases  are  those  of  Sauly  supra,  Na  1,  and 
Barreroj  Minors,  IV.  No.  6.  These  cases  are  in  harmony  with  the  defiuilion  in  that 
of  Augusta  Ins.  Co.,  suproj  No.  5,  and  must  control  the  expressions  in  BrosMhmt 
case,  suproj  No.  8,  some  of  which  were  mere  olnter  dicta  of  no  authority.  Scott  t.  Ke^^ 
11  A.  232. 

7.  Legitimacy  and  illegitimacy  are  the  creatures  of  positive  statutes,  widely  differing 
in  different  countries  and  personal  in  character.  In  this  state  the  doctrine  is  settled,  that 
the  status  of  the  domicil  is  the  status  of  the  world.  HabiUs  vel  inhabilis  in  loco  dond' 
cilii  est  kahilis  vd  inhabilis  in  omni  loco.     lb. 

8.  Merrick,  C.  J.,  dissenting.  These  statutes,  classed  it  is  true  by  civilians  as  per- 
sonal, should,  it  seems  on  principle,  have  effect  only  to  cure  informalities  in  the  marriage 
of  parties  cohabiting  as  man  and  wife,  and  not  where  at  most  they  create  but  a  fictitious 
status.  Nor  do  civilians  extend  the  law  of  legitimacy  to  any  case  without  a  marriage. 
Pater  est  quern  justa  nuptitB  demanstranL     Jb. 

9.  Personal  statutes  should  not  be  enforced  in  a  country,  with  whose  general  laws 
they  have  no  affinity.     Jb.  et  Id. 

10.  Foreign  laws  of  themselves  can  confer  no  riglits  on  immovables  here.  The  rela- 
tions of  parties  and  the  rights  incidental  thereto  are  recognized  everywhere,  if  not  against 
public  policy  and  convenience ;  but  remedial  or  accessory  rights  under  the  laws  of  one 
country  have  no  effect  in  another,  though  the  laws  of  the  latter  give  the  same  rights  in 
its  own  jurisdiction.     Stewart  v.  Creditors,  1 2  A.  89. 

11.  Where  the  slave  of  a  citizen  of  this  state,  escaping  to  Mississippi,  is  sold  mider  its 
laws  relative  to  fugitives  and  similar  to  our  own,  our  courts  on  principles  of  comity  will 
enforce  the  sale  against  the  master,  as  they  would  have  done  if  the  case  had  beea 
reversed.     Landry  v.  Klopman,  13  A.  345# 

12.  Nor  can  the  master  in  such  case,  suing  for  the  slave,  urge  that  a  forfeiture  nnder 
criminal  and  police  laws,  which  are  purely  local,  cannot  be  enforced  extia-teiritorially. 
The  action  is  not  to  declare  a  forfeiture,  but  to  divest  rights  vested  under  the  laws  of 
another  state.  And  when  those  laws,  constitutional  and  reasonable,  place  the  ddzeos 
of  .both  states  on  an  equal  footing,  rights  acquired  there  will  be  maintained  here.    lb. 

13.  Laws,  which  permit  and  regulate  the  alienation  or  acquisition  of  immovables,  are 
real  statutes  without  extra-territorial  effect.  The  power  to  dispose  by  will  of  such 
property,  whether  limited  by  the  latter's  extent  or  description  or  that  of  the  donees, 
depends  on  the  law  of  the  situs.     Hughes  v.  Hughes,  14  A.  85. 

See  Bills  and  Notes,  L  XVI.  (b).  Constitution,  II.  (c),  1),  No.  4  Doha- 
TiONs,  I.  (b),  No.  2 ;  (c)  ;  V.  (a),  No.  7 ;  VI.  (e),  2)  ;  (f ).  Evidence,  IL  XVL  (b), 
1),  No.  3  ;  XX.  Insolvency,  XIII.  (c).  Insurance,  III.  (a).  No.  2.  Mabriagb, 
XV.    Minors,  IV.  V.    Mortgage,  III.  (e),  Nos.  7,  9 ;  V.  No.  2.    OsLiGAnoNs, 

VI.  Pleading,  I.  (c),  4),  No.  2.  Prescription,  VIII.  Pritilege,  HI.  (b),3); 
(c),  2),  c.    Registry,  IL  (a),  4).    Slaves,  I.  (b),  2).    Succession,  IX.  Trust,  II. 

V.  Op  the  Spanish  Law. 

1.  O'Reilly's  publication  in  1769  of  an  extract  from  the  whole  body  of  the  Spamsb 
law,  and  the  subsequent  uninterrupted  observance  of  that  law,  has  been  considered  in 
Louisiana  as  introducing  the  Spanish  code  in  all  its  parts,  and  repealing  the  former  Itws. 
Beard  v.  Poydras,  4  M.  368. 

2.  A  Spanish  governor's  ordinance  in  1770,  of  which  neither  the  original  nor  a  eopj 
can  be  had,  requiring  sales  of  land  to  be  before  a  notaiy,  when  his  authority  to  cbsnge 
the  general  law  is  not  shown  and  the  superior  court  of  the  late  territoiy  refused  to  recog- 
nize it,  will  not  now  be  regarded.     Gonzales  v.  Sanehoz,  4  N.  S.  657. 

3.  Where  our  own  statutes  furnish  no  guide  for  decision,  recourse  must  be  bad  to  the 
Spanish  laws  as  they  formerly  existed  in  this  state.     SauL  v.  Creditors^  5  N.  S.  576. 

4.  A  reenactment  in  the  civil  code  of  a  general  principle  of  the  Spanish  laws  does 
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not  repeal  the  exceptions,  which  accompanied  it.    6  N.  S.  S2;  7  S 
5  L.  21  ;  IS  L.  110  ;  2  A.  201.       Marbiage,  IV.  No.  5. 

5.  The  Fuero  Real  was  not  in  fo^ce  in  LouiBiana  in  1816.     7  L 

6.  Act  1828,  No.  S3,  repealed  all  the  Spunijh  laws  in  force  after  I 
V.  Pariiton,  10  L.  99 ;  Preston,  J.,  dissenting  in  Saecation  of  M 

7.  The  laws  at  Spain  were  not  abrogated  hy  the  transfer  of  the  tt 
the  United  States,  but  the  commercial  law  of  the  latter  became  i 

Wagner  t.  Kmner,  2  R.  120.     A^o,  III.  (a),  No.  2. 
Sl  The  Spanish  ecclesiastical  laws  have  bo  longer  force  in  this  st 

VI.  Of  the  Civil  Law. 

1.  The  word  "  eivH,"  in  act  25  March,  1828,  Na  83,  is  used,  no 
to  "  eriminal"  but  the  law  of  England  and  our  Bister  stales ;  and  n 
in  common  parlance,  to  the  Bomitn  law  and  that  of  those  countrle: 
jurisprudence  from  it.     Jenniion  v.  Warmack,  5  L.  494 ;    Walert  v. 

2.  The  civil  or  municipal  law,  i.  e.  the  rule  governing  particular 
be  extended  to  unwritten  lawa  without  authority  from  the  positit 
people ;  as  the  revealed  law,  the  natural  law,  the  laws  of  nations,  ol 
tboae  founded  in  those  relations  of  justice  that  existed  in  the  nature 
positive  precept.     Jieynoldt  v.  Suain,  13  L.  198. 

Se«  Supra,  IIL  (a),  Nos.  9, 11.    Codk8,  I.  Noa.  1,  5, 13. 

VII.  Of  thb  Cohhercial  Law. 

1.  The  kx  mereatoria  existed  entiretv  distinct  and  independent 
TateoU  V.  McKi&ben,  2  M.  304. 

2.  The  lex  mercaioria  is  nothing  more  than  the  usages  of  trade,  w 
ent  countries  have  from  time  to  time  applied  to  cases  before  them 
states  have  been  reduced  into  codes  and  promulgated  by  legislative 
is  recognized  and  will  be  eutorced  in  this  state.     7  AL  460  ;  12  M. 

8.  When  our  courts  were  first  called'  on  to  interpret  the  provisio 
ring  to  the  commercial  law,  there  was  great  doubt  to  what  law  i 
It  was  flnallf  concluded  that  they  were  the  laws  and  usages  of  ov 
not  conflicting  with  the  positive  legislation  of  Spain  or  our  own  locai 
culties  attending  this  decision,  when  first  made,  have  been  remove 
elapsed,  the  contracts  made,  the  rights  adjusted,  and  the  property 
interpretation ;  and,  what  is  more  significant,  this  judicial  interpret 
tinned  by  legislative  acquiescence.  MeDoitald  v,  Mllaudon,  5L.it 
L  (c),  Na  22. 

4.  In  adjudicating  on  commercial  transactions,  much  uncertainly  i 
non-adoption  of  the  commercial  code  prepared  by  the  framers  of  tl 
safe,  however,  lo  presume  that,  in  framing  the  civil  code,  the;  intend 
mercial  jurisprudence  as  it  was  before,  in  harmony  with  that  o 
nations ;  and  an  article  of  the  code,  inconsistent  with  this  presum 
garded.      Wither  v.  Kenner,  2  B.  124 ;  Thompson  v.  Mybie,  4  A.  S 

5.  That  the  legislature,  which  sanctioned  the  amendments  to  tl 
intend  to  leave  all  commercial  matters  to  be  regulated  by  a  code  of 
ent  from  the  many  commercial  provisions  in  our  new  code  and  stati 
disaenting  in  2  R.  124. 
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they  sought  to  avail  themselves,  rather  than  undergo  the  toil  of  learning  a  new  sjstem 
in  a  foreign  language.     Eustis,  C.  J.,  in  Succeuian  of  FrankUn,  7  A.  395. 

3.  But  of  those  conversant  with  the  common  laV,  the  most  eminent  did  not  favor  its 
introduction  as  a  general  sjstem  to  the  exclusion  of  the  civil  law.  Oar  laws  on  public 
and  personal  rights,  criminal  and  commercial  matters,  were  assimilated  to  those  of  the 
other  states ;  but  in  relation  to  real  property  and  its  tenures,  the  common  law  or  English 
equity  system  has  never  had  place  in  Louisiana.    Jb. 

4.  The  views  of  these  distinguished  men,  reflecting  the  evident  sense  of  the  people, 
were  impressed  on  the  legislation  of  the  state.  The  subject  was  deemed  of  such  moment, 
that  it  was  not  trusted  to  ordinary  legislation ;  hence  the  prohibitions  of  oonsts.  1812, 
art  4,  §  11  ;  1845,  art  120;  1852,  art  117,  against  the  introduction  of  any  system  of 
laws  by  general  reference.  And  it  was  in  tliis  condition  of  opinion,  that  the  codes  of 
1808  and  1825  were  prepared  and  enacted.  Jb.  Codes,  L  No.  21.  Constitction, 
IL  (e),  1),  No.  3.  •  . 

See  Evidence,  L  No.  2 ;  IL  Nos.  16, 17, 19. 

IX.  Of  Martial  Law. 

1.  The  power  of  the  President  under  the  federal  constitution  to  call  the  whole  militia 
of  any  part  of  the  Union  into  service  in  case  of  invasion,  may  be  exercised  by  his  dele- 
gate ;  t. «.  a  general  commanding  in  chief  in  a  particular  district ;  and  all  citizens,  subject 
to  militia-duty,  may  thereby  be  placed  under  military  law ;  but  this  is  the  extent  of 
martial  law,  and  all  beyond  is  usurpation.     Johnson  v.  Duncan^  3  M.  551. 

2.  A  military  officer  cannot,  by  a  declaration  of  martial  law,  suspend  jadicial  pro- 
ceedingt;  in  the  district  under  his  command,     lb.    Constitution,  II.  (c),  1),  No.  1. 

See  Militia. 

X.  Of  Criminal  Law. 

1.  The  framers  of  our  composite  system  of  laws,  afler  drawing  from  Roman,  Freoeh, 
and  Spanish  sources,  the  general  rules  governing  in  civil  matters,  turned  to  England  as 
the  country  where  personal  rights  and  the  true  harmony  of  liberty  and  law  bad  been 
better  understood  than  elsewhere ;  and  thence  was  taken  the  great  body  of  our  criminal 
law.  Spofford,  J.,  dissenting  in  Maguire  v.  Hughety  13  A.  281.  Criminal  Law, 
I.  No.  5. 

LEASE. 

I.  Of  the  Lease  of  Things. 

(a)  In  General ;  its  Bequisttes,  Interpreter    (c)   Obligations  and  Rights  of  the  Iduu, 

tion^  and  Renewal.  1 )  In  General, 

(b)  Obligations  and  Rights  of  the  Lessor.  2)  Slavee  and  Maoable$. 

1)  In  General.  (d)  Assignment  and  SvIhLease. 

%)  De/eete  in  the  Thina  Leased;  Repairs,    L)   Dissolution  of  the  Lease. 
Kectrnttmctiont,  ana  Improvements,  ^  ^ 

II.  Of  the  Lease  of  Labor. 

(a)   Contractors  and  Workmen  by  the  Job.      (b)   Carriers  and  Watermen. 

1)  In  General.     ^  .   „,  ,     .    ^,       ^      (c)  Servants  and  Other  Lessors  of  Labor, 

2)  Performance  of  the  Work;  the  Plan  ;  De-     ^  ^        .    ,    GeneraL 

viaiions  therefrom  ;  Cancellation  of  Con-  i(    ,    ^^t-    v         .e c r*..  Li,nm- 

tract  a«d  Indmnificatiim  of  OmJ^tor.  «>  ^«**-  *  ^■'t^-^,^ZtifW«^ 

and  Parties  Emploifed  by  the  Contractor 
against  the  Proprietor, 

1.  Of  the  Lease  of  Things. 
(a)  In  General;  its  Requisites,  Interpretation,  and  Renewed. 

1.  A  parol  lease  of  immovables  is  good  and,  accompanied  by  possession,  preraib 
over  a  subsequent  written  one.  The  prohibition  in  the  code  against  parol  evidence  ap- 
plies to  the  transfer,  and  not  the  use,  of  property.  O.  C.  p.  810,  art.  241;  p.  372,  art 
8 ;  Rachel  v.  PearsaU,  8  M.  702. 

2.  The  right  of  renewal  for  a  term  of  years  in  a  lease  is  a  substantial  part  thereof, 
transferable  with  it    Mossy  v.  Mecui,  2  L.  161. 
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S.  And  if  the  lessee  hold  on  after  the  first  year  without  the  les! 
tscit  renewal  for  another  year,  and  so  on  from  year  to  year.     Ih. 

4.  Whether  the  lease  expire  or  be  cancelled,  the  lessee's  subsi 
tacit  renewal.     Foucker  v.  Leed*,  2  L.  404. 

5.  One  having  continued  possession,  unless  it  be  proved  he  hi 
rent  without  showing  title.     Paulding  v.  Dotaell,  2  L.  454. 

fi.  One  who  enien  on  vacant  premises  and,  when  sued  for  rei 
pairs,  is  not  a  usurper,  but  occupies  for  tbe  owner  though  uukn 
eoiered.    lb. 

7.  There  is  no  tacit  renewal  after  a  legal  notice  to  qnit     Mo$tei 

8.  Where  in  a  lease  by  the  year  with  the  right  to  hold  over  f< 
manded,  the  lessee  holds  over  for  two,  but  without  makibg  the  requ 
Btill  be  notified  to  quit.     lb. 

9.  Permission  to  use  land  for  a  race-course  as  long  as  one  pi 
owner  deriving  no  benefit  from  tbe  improvements,  creates  no  lea. 
recover  possession.     Paige  v.  Seott,  12  L.  490. 

10.  It  is  of  tbe  essence  of  a  lease,  that  a  rent  or  equivalent  Ik 
279 ;  7  A.  G54.     Pbivileoe,  III.  (a),  No.  22. 

11.  A  lessee  bound  to  pay  all  taxes,  state,  city,  and  parish,  and 
in  repair,  is  not  liable  for  paving  of  liie  street  in  front  of  the  pr 
Tvo  V.  CureU,  IS  L.  820. 

12.  A  usufruct  and  lease  are  maleriiilly  different  Tbe  formi 
species  of  ownership  usually  for  life,  with  the  obligation  to  pay  for  r 
may  be  mortgaged  or  transferred  al  pleasure ;  the  latter  is  a  ri, 
giving  only  the  nse  of  property  without  legal  possession,  or  anv 
C.  a  591  i  Soffhian  v.  Laaram,  18  L.  70. 

13.  Where  the  lessee  of  a  house  or  room  for  a  fixed  period  ret  i 
week  after  the  lease  expires  without  tbe  lessor's  opposition,  the  lei 
on  the  same  terms,  but  for  no  particular  period.     G.  C.  2659;  Botoi 

14.  Under  C.  C.  2655,  the  lessee  in  such  case  holds  by  tbe  mon 
or  be  expelled,  after  fifteen  days'  notice  under  art  2656.  But  at  an 
after  tbe  lease  he  may  leave,  or  be  expelled,  without  notice.     i&; 

I  A.  17. 

15.  Permission  to  occupy  premises  without  pay,  on  condition  < 
qaired,  creates  no  lease,  and  the  owner  has  no  lien  or  right  to  seque  i 

II  B.  279.    Provisional  Seizcre.No.  23. 

16.  A  contract,  giving  the  use  of  a  building  for  a  certain  time  foi 
and  notes  payable  at  different  periods,  and  called  a  lease,  is  such  am . 
Co.  V.  Zafgrottderie,  12  E.  472. 

17.  A  commercial  partnership  was  dissolved  beiore  a  lease  to  it, 
newal,  had  expired,  and  one  of  the  partners,  retaining  possessit 
claimed  the  right  of  renewal.  Held;  after  the  dissolution  he  couli 
partnership,  nor  can  be  for  his  individual  benefit,  as  he  shows  no  tr: 
ner's  rights  under  the  lease,  assuming  that  the  transfer  could  be 
Stanbs,  1  A.  17. 

18.  A  lease  of  land,  unless  recorded  like  a  sale,  cannot  ttfiect 
Act  26  March,  1806,  §  1,  Ho.  14j  Brown  v.  Afaahetot,  3  A.  198. 
Nob.  10, 12.    Execdtion,  V.  (d),  8),  No.  15. 

1 9.  A  contract  by  which  one  is  to  pay  an  annual  rent  of  six  per  < 
building,  with  the  right  of  becoming  owner  on  paymg  the  pric«,  is  a 
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28.  As  a  written  lease  was  about  expiring,  defendant  proposed  to  continue  for  another 
year  on  conditions  plain  tiff,  his  lessor,  refbsed.  Defendant,  continuing  in  possession 
after  the  lease,  was  notified  that  it  was  considered  as  renewed,  to  which  be  replied 
he  would  leave  at  the  end  of  the  month  ;  but  he  remained,  notifying  plaintiff  from  month 
to  month  that  he  would  leave.  Held ;  the  annual  lease  is  not  renewed,  and  there  is 
only  a  tacit  reconduction  from  month  to  month  until  terminated  under  2656  C.  G.  Mot' 
miche  v.  RoumieUy  1 1  A.  477. 

24.  Pending  a  suit  to  eject  his  lessee  who,  though  his  term  had  expired,  claimed  the 
right  to  renew  on  the  same  terms,  the  lessor  sold  the  property  and  his  rights  to  plaintiffs, 
who  gave  defendant  written  notice  of  their  purchase,  and  that  they  would  look  to  him  for 
the  rent.  Held;  such  notice  is  not  an  agreement  by  plaintifi&  to  chai^.  the  same  rent  as 
that  in  the  original  lease,  which  had  expired.     Mcintosh  v.  Fairet^  12  A.  790. 

See  Evidence,  XIIL  (b),  No.  15 ;  XV.  (g),  Nos.  2,  6.  Insurance,  I.  (d),  Na3. 
Fabtnebship,  I.  (c).  No.  16;  II.  (a),  Na  9.    Servitudes,  II.  (b),  2),  No.  6. 

(b)   OhligaUoni  and  RighU  of  the  Lesior, 

1)  In  General. 

1.  Arts.  2667-9  C.  C.  relate  to  cases  where  the  lessor  is  not  in  fiiult;  and  not  where 
he  has  violated  his  contract     Senac  v.  PrUchardy  5  L.  482. 

2.  One  who  leases  part  of  the  batture  in  front  of  New  Orleans  for  the  purpose  (thoagh 
not  expressed  in  the  contract)  of  cutting  firewood,  which  a  city  ordinance  subsequent  to 
the  lease  forbids  him  to  do,  cannot  therefore  refuse  to  pay  the  rent  If  the  ordinance  be 
illegal,  he  must  protect  himself;  if  legal,  he  cannot  complain.  C.  G.  2673;  Cksev. 
Turner,  10  L.  20  ;  NichoOt  v.  Byrne,  11  L.  173. 

3.  The  lessee  is  not  bound  to  receive  the  premises  in  an  unfinished  state ;  but  if  he  do, 
he  must  require  the  lessor  to  complete  them  before  he  can  recover  damages  for  his 
neglect  to  do  so.     Taylor  v.  Chase,  18  L.  88. 

4.  Where  the  lessor  of  a  hotel,  with  gas-fixtures,  does  not  undertake  that  gas  shall 
be  supplied  by  the  gas-company,  and  it  refuses  to  do  so  because  he  had  not  paid  a  bill 
for  gas,  the  leasee  cannot  have  the  lease  annulled.  His  remedy  is  against  the  companj, 
the  lessor  causing  him  no  injury  by  resisting  a  disputed  claim.  Seudder  v.  PauUingy  i 
B.  428. 

5.  The  lessee  of  a  part  of  a  building,  set  apart  by  the  lessor  for  sheriff's  sales,  cannot 
sue  the  sheriff  for  selling  in  another  apartment  nor  the  lessee  thereof  fin*  allowing  it,  the 
latter  receiving  no  compensation  therefor  and  having  no  privity  with  plaintifil  Ouiain^ 
v.  N.  0.  Improvement  Co,,  5  R.  246. 

6.  A  lease  by  the  riparian  proprietor  of  a  batture  between  the  public  road  and  river 
cannot  be  annulled  by  a  lessee,  who  has  not  been  disturbed,  on  the  ground  that  the  prem- 
ises are  part  of  the  river-bank,  the  use  of  which  is  free  and  not  susceptible  of  being  leased. 
Dennistoun  v.  Walton,  8  R.  21 1 ;  N.  0.  and  CarroBton  Co.  v.  Wintkrop,  5  A«  36. 

7.  The  lease  of  another's  property  is  valid  under  C.  C.  2652.     lb. 

8.  The  object  of  a  lease  is  the  use  of  the  thing,  in  which  if  undisturbed  the  lessee  can- 
not gainsay  the  lessor's  title.     Ih. 

9.  The  lessor  s  tortious  act  in  divesting  the  lessee's  possession,  by  having  the  lease  sold 
in  an  action  for  rent  without  the  legal  formalities,  releases  the  latter's  liability  for  rent 
accruing  after  the  seizure.  Orleans  Co.  v.  Laffhranderie,  12  R.  472.  Offsnces  and 
Quasi  Offences,  IT.  (e),  3),  No.  12. 

10.  The  tenant  is  entitled  to  a  reduction  of  the  rent  of  premises,  a  portion  of  which  ii 
taken  by  the  public  authorities  for  a  levee.    David  v.  BeeUnany  5  A.  545. 

11.  The  law  does  not  contemplate  the  dissolution  of  the  lease  except  in  extreme  eases, 
but  rather  an  equitable  indemnity  for  a  temporary  inconvenience  without  the  lessor's 
fault.     Duss7iau  v.  Generis,  6  A.  279.     Infra,  2),  JNos.  13,  22,  et  oL 

12.  So  a  tenant  in  New  Orleans  temporarily  inconvenienced  by  an  overflow  firoma 
crevasse,  the  house  being  still  habitable,  cannot  have  the  lease  dissolved.    lb. 

13.  Where  an  adjacent  proprietor  avails  himself  of  his  legal  right  to  demolish  and 
rebuild  the  common  wall,  C.  C.  673>7-8,  the  house  being  still  habitable,  the  lessee  can 
claim  only  a  reasonable  reduction  of  tlie  rent  for  the  temporary  inconvenience,  but  not  a 
dissolution  of  the  lease.     C.  C.  2670 ;  DorviUe  v.  AnuU,  6  A.  566. 

14.  The  lessor  does  not  warrant  against  the  illegal  acts  of  contiguous  proprieties;  he 
must  furnish  a  wall,  sufficient  for  the  purpose  for  which  it  is  intended,  but  not  one  capa- 
ble of  protecting  the  lessee  against  such  acts.  Nor  need  he  examine  the  adjacent  build* 
ings,  to  see  if  there  be  any  works  which  may  injure  his  lessee.  Pargoud  v.  T^ums,  1*1 
A.  292. 
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15.  So  a  lessor  is  not  liable  for  loss  from  the  proximity  to  the  divisic 
no  Yice  or  defect  is  shown,  of  a  privy  constructed  by  a  contiguous  propx 
of  the  law  relative  thereto.     C.  G.  688,  691,  2665-73 ;  Ih. 

16.  The  lessor,  though  not  in  fault,  is  liable  on  his  warranty  to  mail 
a  tenantable  condition  ;  he  guarantees,  ut  conductori  re  frui  lieeat,  Sc 
cent  proprietor  exercises  his  legal  right  under  677-8  C.  C.  of  demoiishii 
the  division-wall,  and  the  premises  become  untenantable,  the  lessee  ma 
dissolved.     C.  C.  2662-5-7-9,  2670 ;  CoUman  v.  Bdighi,  14  A.  564.  ' 

17.  Nor  will  the  lessee's  right  to  a  dissolution,  in  such  case,  be  affect< 
to  the  demolition,  where  nothing  shows  he  intended  to  make  the  lessor  ] 
rent  during  the  building  of  the  new  wall,  or  to  do  anything  more  than  i 
his  obligations  as  lessor.    lb.    Evidence,  111.  (a),  No.  8. 

2)  Defects  in  the  Thing  Leased;  Repairs^  ReoonstrvctionSf  and  Tmprovei 

1.  A  farmer,  who  pastures  cattle  for  hire,  must  keep  his  ground  wel 
it  be  not  when  he  receives  cattle,  though  their  owner  know  it,  he  ooghi 
repair  it  and  will  be  responsible  for  those  lost.     Cecil  v.  Pteuch,  4  N.  £ 

2.  The  lessor  is  responsible  for  any  damage,  sustained  by  the  lessee  i 
repairs  made  by  the  former.     Smith  v.  Female  Asylum^  1  L.  547. 

3.  The  lessee  may  avoid  the  lease,  if  repairs  be  not  made  as  it  wa 
should  be,  when  he  took  possession.     Senae  v.  Pritchctrd^  5  L.  482. 

4.  The  lessee  must  allow  the  necessary  repairs  to  be  made.     He  can 
of  the  occasion  to  abandon  the  lease,  but  may  have  a  suspension  of  the 
he  is  obliged  to  quit.     Pontalba  v.  Domingon,  11  L.  194. 

5.  The  lessor's  mere  consent  to  improvements  made  by  the  lessees  f) 
ienoe,  under  a  contract  with  third  persons,  does  not  render  him  liable  tl 
appearing  to  be  beneficial  to  him.     Hoffman  v.  LauranSj  18  L.  72. 

6.  A  lessor  must  keep  the  premises  in  a  condition  fit  for  the  purposes 
were  leased.  If  he  fail  to  make  the  repairs  necessary  during  the  lease 
make  them  and  deduct  the  amount  from  the  rent.  Perrett  v.  Dupre,  3 
v-  MurCy.  No.  Two,  5  A.  760. 

7.  The  lessor  though  ignorant  of  the  defects  of  the  thing  at  the  time  < 
though  they  arise  afterwards,  is  liable  for  all  the  lessee's  damage  therefr 

8.  Where  a  house  to  be  repaired  must  be  rebuilt,  the  lessor,  whose  oflTc 
lease  the  lessee  refuses,  is  not  liable  for  any  damage  from  the  condition 
nor  can  the  lessee  claim  a  diminution  of  the  rent  during  his  occupatio 

Volenti  nan  fit  injuria,     lb. ;  19  L.  341. 

9.  The  lessor's  omission  to  make  the  necessary  repairs  will  not,  w 
sofficient  to  enable  th^  tenant  to  make  them,  authorize  the  rescission  oi 
suit  for  damages.     Scudder  v.  Paiddingy  4  R.  428. 

10.  The  lessee,  to  recover  for  repairs  he  has  made,  must  show  that 
not  make  them  though  requested;  that  they  were  indispensable  and 
boand  to  make;  and  that  the  cost  is  reasonable.     Owners  of  houses 
ruined  if  their  tenants,  without  notifying  them,  could  make  repairs  a: 
caprice  might  dictate.     C.  C  2663-4 ;  lb. ;  8  R.  168 ;  5  A.  713 ;  10  A 

11.  As  the  lessee,  who  makes  constructions  on  the  ground  leased  v 
terials,  can  at  the  expiration  of  the  lease  only  claim  the  value  of  the  ma 
of  the  workmanship,  he  cannot  alienate  nor  mortgage  such  constructions 
500 ;  MUer  v.  Michoud,  11  B.  225. 

12.  A  lessee  cannot  claim  for  improvements,  not  necessary  to  the  use 
and  made  without  previous  application  to  the  lessor ;  and,  to  remove  tJ 
the  premises  as  he  received  them.  G.  C.  2664«-97 ;  Sigur  v.  Uagdy  1  . 
n.  (a),  2),  No.  13. 

IB.  The  lessee  must  allow  necessary  repairs  to  be  made,  however 
venience,  and  though  deprived  temporarily  of  the  use  of  the  premises, 
remission  of  the  rent,  but  not  a  dissolution  of  the  lease.     The  latter  is 
case  of  reconstructions  necessary  from  inherent  defects,  which  is  a  violate 
warranty.     C.  C.  2665-70 ;  Caffin  v.  Hedon,  6  A.  487.     Supra,  1),  No 

1 4.  It  is  difficult  to  draw  the  line  of  distinction  between  repairs  and 
the  latter  may  cause  less  inconvenience  than  the  former ;  but  the  degree  < 
does  not  determine  the  right  of  dissolving  the  contract    That  is  allowed 
are  defects  in  the  premises,  which  render  them  unfit  for  the  use  intendec 
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15.  Thus;  where  the  bailding  is  so  defectively  constructed  that  the  pablie  will  not 
from  fear  enter  it,  and  the  major  of  the  citj  on  the  suryejor^s  report  orders  it  to  be 
propped,  and  the  brick  pillars  and  wooden  lintels  to  be  replaced  with  granite,  the  lessee, 
though  acquiescing  in  the  order,  maj  have  the  lease  annulled.     lb. 

16.  A  lessee  undertaking  to  make  repairs  which  should  be  made  by  the  lessor,  without 
first  calling  on  the  latter,  acts  in  violation  of  a  duty  resulting  from  the  nature  of  his  con- 
tract. And  any  loss,  to  which  it  gives  occasion  —  as  if  the  premises  be  burned  through 
the  negligence  of  his  workman  —  he  must  bear.  C.  C.  2663-4 ;  CaldweH  v.  Siww,  8 
A.  892. 

1 7.  A  sub-lessee  with  notice  of  a  stipulation  in  the  original  lease,  that  the  lessee  mi/ 
make  any  improvements  he  chooses  on  condition  of  leaving  them  at  the  expintioa  of 
the  lease  free  of  charge,  is  bound  thereby  and  can  claim  nothing  for  his  improvemeots. 
7b%  V.  Alexander,  10  A.  627. 

18.  Art.  500  C.  C.  does  not  apply  without  modification  to  improvements  by  a  lessee, 
whose  rights  are  regulated  by  C.  C.  2663-64-97 ;  Jb. 

19.  The  tenant  under  2665  C.  G.  may  recover  damages,  immediately  bat  not  oouse- 
quentially  resulting  from  defects  in  the  thing  leased.     Redon  v.  Caffiny  11  A.  695. 

20.  So  he  may  recover  the  cost  of  his  fixtures  in  a  store  he  is  obliged  to  leave,  because 
defectively  constructed ;  but  not  the  difference  in  his  profits  in  the  store  rented  and  that  to 
which  he  has  removed.     76. 

21.  The  rule  compelling  the  tenant  to  submit  to  any  inconvenience  from  repairs,  C  C 
2670,  may  be  modified  by  special  agreement,  fixing  the  time  within  which  they  are  to  be 
made.  And  where  a  longer  time  than  agreed  on  is  taken  by  the  lessor,  who  receives  a 
consideration  for  such  repairs  without  any  diminution  of  rent,  and  damages  though  not 
precisely  ascertained,  yet  considerable,  are  suffered  by  the  tenant,  an  equitable  amount 
will  be  allowed  him.     Jeter  v.  Heardj  12  A.  3. 

22.  The  law  does  not  favor  the  abrogation  of  the  lease  for  a  loss  or  inconvenience, not 
the  fault  of  the  lessor ;  except  in  extreme  cases,  indemnification  to  the  lessee  is  the  proper 
remedy.     Denman  v.  Lopez^  1 2  A.  823. 

23.  Thus  ;  the  wall  of  the  premises,  a  few  days  after  their  lease,  having  been  injured 
by  the  fall  of  an  adjacent  building,  the  lessees,  afler  obtaining  from  the  citj  surveyor  a 
certificate  that  the  wall  was  dangerous  and  should  be  torn  down  and  rebuilt,  abandoned 
the  premises.  The  evidence  showed  he  was  mistaken,  and  that  the  injury  coald  hare 
been  repaired  in  a  few  days  at  little  expense.  The  lessees  averring  that  they  had  rea- 
sonable grounds  to  believe  the  premises  unsafe,  and  that  the  lessor  had  not  offered  them 
other  premises  during  the  repairs,  claimed  relief  under  2665-7-9  C.  C.  Held;  they  . 
are  liable  for  the  rent  of  the  whole  year  of  the  lease.     lb. 

24.  In  such  case,  the  surveyor's  certificate  does  not  bind  the  court ;  otherwise,  the 
tenure  of  leases  would  depend  on  his  opinion ;  and  the  lessees  must  incur  the  risk  of 
being  held  liable,  if  the  certificate  be  erroneous.     lb. 

25.  The  lessor  having  the  right,  on  payment  of  a  fair  price,  to  retain  additions  made 
with  lime,  cement,  or  the  like,  should  be  notified  by  the  lessee  of  his  intention  to  remove 
them.     C.  C.  2697  ;  PeUenz  v.  BuUerdieck,  13  A.  274. 

(c)   OUigations  and  Rights  of  the  Leuee. 

1)  In  General. 

1.  If  the  lessee  hold  over  after  due  notice,  the  lessor  cannot  recover  any  extravagant 
rent  he  gives  notice  he  will  demand,  but  only  the  damages  actually  sustained.  Bodfi- 
guez  V.  Camhe9<i  6  M.  275. 

2.  If  the  lessee  abandon  the  premises  before  expiration  of  the  lease,  he  is  bomid  at 
once  for  the  whole  rent  and  may  be  sued  ;  but  execution  can  issue  only  on  the  terms  of 
the  original  contract     2  N.  S.  451 ;  13  L.  194 ;  6  A.  74. 

3.  The  lessor  may  expel  the  tenant,  if  he  do  not  pay  the  rent ;  and  may  arrest  him  at 
the  same  time  that  he  exercises  his  lessor's  privilege.     Dressen  v.  OoXj  2  N.  S.  631. 

4.  Where  a  tenant  required  to  surrender  his  lease,  to  evade  his  landlord,  pots  another 
in  possession,  such  act  is  directly  tn/raudem  legis  and  the  possessor  is  without  right  to 
the  possession.     Richardson  v.  Scott,  6  L.  58. 

5.  A  lessee  sued  for  the  rent,  and  in  undisturbed  possession  of  the  premises  under  the 
lease,  cannot  contest  the  lessor's  title.     Tippet  v.  Jett,  10  L.  362.  j 

6.  The  lessee's  possession  is  the  lessor's,  whose  title  the  former  cannot  question;  the       | 
tenant,  having  entered  as  such,  cannot  change  the  character  of  his  possesswn  by  possess- 
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iog  for  himself  ander  a  subsequent  title.    lb, ;  Le  Breton  v.  Mi  ! 
Metoyer  v.  Larenandierey  6  R.  139  ;   Williams  v.  Douglas,  11  A.  6   i 
No.  7.    Pleading,  VIIL  (d),  2),  No.  23.    Petitoky  and  Possi 
(c),  3),  No.  17. 

7.  Interest  can  be  recovered  on  rent  only  from  judicial  demand. 

8.  A  commercial  partnership,  as  lessees  of  a  building  occupied  ;  < 
for  the  rent  in  soUdo.    Perrett  v.  Dupr4j  3  R.  62. 

9.  The  lessee  cannot,  by  consenting  to  possess  for  a  third  pers  i 
others  to  disturb  his  possession  or  to  cultivate  the  land,  affect  in  an- 
rights.     C.  G.  3408-9 ;   Wells  v.  Hickman,  6  B.  1. 

10.  A  use  of  the  building  injurious  to  the  lessor,  and  not  contem]  : 
the  lease,  authorizes  him  to  rescind  it.     Gaffin  v.  Scott,  7  R.  205. 

11.  Where  a  lessee  abandons  the  premises,  the  lessor  may  coUe  I 
sab-tenants  and  procure  new  ones  for  the  former's  benefit ;  and  ' 
refused  to  give  the  lessee  the  premises  on  his  complying  with  the 
not  cancel  the  lease,  and  the  lessee  will  be  bound  for  the  difference  I  ! 
that  received  from  the  sub-tenants.  Roumage  v.  Blairier,  11  R.  101  : 
6  A.  74. 

12.  The  lessor  may,  under  C.  C.  2682-8,  summarily  e;zpel  the  le  < 
the  rent,  without  annulling  the  lease  by  a  direct  action.  Van  Ren  i 
A.  180. 

13.  Where  the  rent  of  land  leased  to  cultivate  sugar  is  payable 
the  sugar,  it  will  be  presumed  in  the  absence  of  any  express  stipuli  I 
ered  in  the  usual  way,  t.  e.  in  hogsheads  or  barrels,  and  the  lessee  »  i 
cost.     WUcoxen  v.  Bowles,  1  A.  230. 

14.  Where  a  lessor  prays  for  judgmient  for  rent  due  and  to  becom  ! 
tion  of  the  lease,  and  defendant  acquiesces  in  the  prayer  for  a  diss< 
judgment  accordingly,  he  cannot  be  condemned  to  pay  rent  falling  ! 
lution.     Sigur  v.  Lloyd,  1  A.  421.     Pleading,  II.  (a).  No.  28. 

15.  Under  C.  N.  1760,  when  the  lease  is  dissolved  for  any  fauli 
liable  for  rent  until  the  thing  be  again  leased.     But  under  our  cod< , 
in  case  of  loss  from  his  using  the  thing  otherwise  than  as  intended. 

1 6.  The  lessee  of  river-lots  opposite  New  Orleans  used  as  a  sh  i 
dock  moored  in  front,  was  at  the  end  of  the  lease  notified  to  quit, 
up  the  lots,  but  refused  to  remove  his  dry-dock  which  constituted  th«  \ 
property  ;  denied  his  lessor's  right  to  have  the  dock  removed ;  ai 
vexatious  litigation  to  obtain  possession.    Held;  the  lessee  must  pay 
lease  to  the  date  of  judgment  the  amount  per  month,  for  which  he  wi 
be  held  liable  and  which  was  shown  not  to  be  exorbitant,  and  from  1 1 
der  of  the  premises  a  still  larger  sum,  and  five  hundred  dollars  da : 
Salter,  6  A.  450. 

17.  The  tenant  must  use  the  property  so  as  not  to  destroy  it  i 
A.  527. 

18.  So,  where  the  lessee  of  a  magazine  for  storing  grain  observi 
way  under  the  pressure  of  grain  in  the  second  story,  he  should  dim  i 
support  the  fioor  by  temporary  girders,  the  furnishing  of  which  is  no 
for  which  the  lessor  is  liable,     lb, 

19.  When  the  proceeds  of  the  lessee's  property,  sold  under  execi 
tributed  among  the  seizing  creditors,  the  lessor  is  entitled  to  legal  intc! 
instalments  past  due  and  a  discount  of  five  per  cent,  on  those  payabli 
ing  to  the  terms  of  the  lease.     Overend  v.  Robinson,  10  A.  728. 

20.  Where  by  a  lease  for  several  years  the  taxes,  exceeding  the  i; 
lessor  the  first  year,  are  to  be  chargeable  to,  and  reimbursed  by,  the 
the  second  exceed  those  of  the  first  year,  the  lessor  on  paying  them  ii 
ence  at  once,  and  cannot  be  compelled  to  wait  until  the  end  of  the  le 
the  excess  of  the  average  amount  of  taxes  during  the  whole  time.  J 
A.  755. 

21.  The  parties,  knowing  that  taxes  were  payable  annually,  must 
an  annual  reimbursement  of  any  excess.  No  intimation  was  made  of  \ 
and  deficiency  each  year  through  the  term  of  the  lease,  to  be  settU 
A  deficiency  was  not  to  benefit  the  lessee,  against  whom  payment  of 
an  exigible  charge.     lb. 

101 


800  LEASE,  I.  (c),  1). 

15.  Thus ;  'where  the  building  is  so  defectively  constructed  that  the  public  will  not 
from  fear  enter  it,  and  the  mayor  of  the  citj  on  the  surveyor's  report  orders  it  to  be 
propped,  and  the  brick  pillars  and  wooden  lintels  to  be  replaced  with  granite,  the  lessee, 
though  acquiescing  in  the  order,  maj  have  the  lease  annulled.     lb. 

1 6.  A  lessee  undertaking  to  make  repairs  which  should  be  made  bj  (he  lessor,  withoat 
first  calling  on  the  latter,  acts  in  violation  of  a  duty  resulting  from  the  nature  of  his  con- 
tract. And  any  loss,  to  which  it  gives  occasion  —  as  if  the  premises  be  burned  through 
the  negligence  of  his  workman  —  he  must  bear.  G.  C.  2663-4 ;  Caldwdl  v.  Snow,  8 
A.  392. 

1 7.  A  sub-lessee  with  notice  of  a  stipulation  in  the  original  lease,  that  the  lessee  may 
make  any  improvements  he  chooses  on  condition  of  leaving  them  at  the  expintioQ  of 
the  lease  free  of  charge,  is  bound  thereby  and  can  claim  nothing  for  his  improvements. 
Talley  V.  Alexander^  10  A.  627. 

18.  Art  500  C.  C.  does  not  apply  without  modification  to  improvements  by  a  lessee, 
wha*;e  rights  are  regulated  by  C.  C.  2663-64-97 ;  lb. 

19.  The  tenant  under  2665  C.  C.  may  recover  damages,  immediately  butnotoonse- 
quentially  resulting  from  defects  in  the  thing  leased.     Redon  v.  Caffin^  11  A  695. 

20.  So  he  may  recover  the  cost  of  his  fixtures  in  a  store  be  is  obliged  to  leave,  became 
defectively  constructed ;  but  not  the  difference  in  his  profits  in  the  store  rented  and  that  to 
which  he  has  removed.     lb. 

21.  The  rule  compelling  the  tenant  to  submit  to  any  inconvenience  from  repairs,  C.C. 
2670,  may  be  modified  by  special  agreement,  fixing  the  time  within  which  they  are  to  be 
made.  And  where  a  longer  time  than  agreed  on  is  taken  by  the  lessor,  who  recei?e3  a 
consideration  for  such  repairs  without  any  diminution  of  rent,  and  damages  though  not 
pi-ecisely  ascertained,  yet  considerable,  are  suffered  by  the  tenant,  an  equitable  amoont 
will  be  allowed  him.     Jeter  v.  Heard^  12  A.  3. 

22.  The  law  does  not  favor  the  abrogation  of  the  lease  for  a  loss  or  inooDveniencCf  not 
the  fault  of  the  lessor ;  except  in  extreme  cases,  indemnification  to  the  lessee  is  the  proper 
remedy.     Denman  v.  Lopez^  1 2  A.  823. 

23.  Thus  ;  the  wall  of  the  premises,  a  few  days  after  their  lease,  having  been  injured 
by  the  fall  of  an  adjacent  building,  the  lessees,  afler  obtaining  from  the  city  surveyor  a 
certificate  that  the  wall  was  dangerous  and  should  be  torn  down  and  rebuilt,  abandoned 
the  premises.  The  evidence  showed  he  was  mistaken,  and  that  the  injury  could  hare 
been  repaired  in  a  few  days  at  little  expense.  The  lessees  averring  that  they  had  rea- 
sonable grounds  to  believe  the  premises  unsafe,  and  that  the  lessor  had  not  offered  them 
other  premises  during  the  repairs,  claimed  relief  under  2665-7-9  C.  C  Hdi;  they 
are  liable  for  the  rent  of  the  whole  year  of  the  lease.     lb. 

24.  In  such  case,  the  surveyor's  certificate  does  not  bind  the  court;  otherwise, the 
tenure  of  leases  would  depend  on  his  opinion ;  and  the  lessees  must  incur  the  risk  of 
being  held  liable,  if  the  certificate  be  erroneous,     lb. 

25.  The  lessor  having  the  right,  on  payment  of  a  fair  price,  to  retain  additions  made 
with  lime,  cement,  or  the  like,  should  be  notified  by  the  lessee  of  his  intention  to  remove 
them.     C.  C.  2697  ;  PeOmz  v.  BulUrdieck,  13  A.  274. 

(c)   ObUgationt  and  Rights  of  the  Lessee. 

1)  In  General, 

1.  If  the  lessee  hold  over  after  due  notice,  the  lessor  cannot  recover  any  extnragaot 
rent  he  gives  notice  he  will  demand,  but  only  the  damages  actually  sustained.  SAdn- 
guez  V.  Combes,  6  M.  275. 

2.  If  the  lessee  abandon  the  premises  before  expiration  of  the  lease,  he  is  bound  at 
once  for  the  whole  rent  and  may  be  sued ;  but  execution  can  issue  only  on  the  terms  of 
the  original  contract     2  N.  S.  451 ;  13  L.  194 ;  6  A.  74. 

3.  The  lessor  may  expel  the  tenant,  if  he  do  not  pay  the  rent ;  and  may  arrest  him  at 
the  same  time  that  he  exercises  his  lessor's  privilege.     Dressen  v.  CoXy  2  N.  S.  631. 

4.  Where  a  tenant  required  to  surrender  his  lease,  to  evade  his  landlord,  pats  another 
in  possession,  such  act  is  directly  infraudem  legis  and  the  possessor  is  withoat  right  to 
the  possession.     Richardson  v.  Scott,  6  L.  58. 

5.  A  lessee  sued  for  the  rent,  and  in  undisturbed  possession  of  the  premises  ander  the 
lease,  cannot  contest  the  lessor's  title.     Tippet  v.  Jett,  10  L.  362. 

6.  The  lessee's  possession  is  the  lessor's,  whose  title  the  former  cannot  question;  the 
tenant,  having  entered  as  such,  cannot  change  the  character  of  his  possessbn  by  possess- 
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ing  lor  himself  onder  a  subsequent  title,  lb. ;  Le  Breton  y,  McDonough^  2  R.  461 ; 
Meloffer  v.  Laretumdiere,  6  R.  139  ;  Williams  v.  D<mglasj  11  A.  622.  Possession,  I. 
No.  7.  Pleading,  VIII.  (d),  2),  No.  23.  Petitory  and  Possessory  Actions,  II. 
(c),  3),  No.  17. 

7.  Interest  can  be  recovered  on  rent  onlj  from  judicial  demand.     19  L.  341. 

8.  A  commercial  partnership,  as  lessees  of  a  building  occupied  as  a  shop,  are  bound 
for  the  rent  m  solido.    Perrett  v.  DuprSy  3  R.  52. 

9.  The  lessee  cannot,  by  consenting  to  possess  for  a  third  person,  or  by  permitting 
others  to  disturb  his  possession  or  to  cultivate  the  land,  affect  in  any  manner  his  lessor's 
rights.     C.  C.  3408-9 ;   WeUs  v.  Hickman,  6  R.  1. 

10.  A  use  of  the  building  injurious  to  the  lessor,  and  not  contemplated  at  the  time  of 
the  lease,  authorizes  him  to  rescind  it     Caffin  v.  Scott,  7  R.  205. 

1 1.  Where  a  lessee  abandons  the  premises,  the  lessor  may  collect  the  rent  due  from 
sab-tenants  and  procure  new  ones  for  the  former's  benefit ;  and  where  he  has  never 
refused  to  give  the  lessee  the  premises  on  his  complying  with  the  lease,  such  acts  will 
not  cancel  the  lease,  and  the  lessee  will  be  bound  for  the  difference  between  the  rent  and 
that  received  from  the  sub-tenants.  Rouma^e  v.  Bkitrier,  11  R.  101 ;  Holden  v.  Tanner, 
6  A.  74. 

1 2.  The  lessor  may,  under  C.  C.  2682-3,  summaril  j  expel  the  lessee  who  fails  to  pay 
the  rent,  without  annulling  the  lease  by  a  direct  action.  Van  Rensdaer  v.  Holhrook,  1 
A.  180. 

13.  Where  the  rent  of  land  leased  to  cultivate  sugar  is  payable  in  part  of  the  crop, 
the  sugar,  it  will  be  presumed  in  the  absence  of  any  express  stipulation,  is  to  be  deliv- 
ered in  the  usual  way,  t.  e.  in  hogsheads  or  barrels,  and  the  lessee  cannot  claim  for  their 
cost.     Wilcoxen  v.  Bowles,  1  A.  230. 

14.  Where  a  lessor  prays  for  judgment  for  rent  due  and  to  become  due  and  a  dissolu- 
tion of  the  lease,  and  defendant  acquiesces  in  the  prayer  for  a  dissolution,  and  there  is 
judgment  accordingly,  he  cannot  be  condemned  to  pay  rent  falling  due  after  the  disso- 
lution.    Sigur  v.  Lloyd,  1  A.  421.     Pleading,  II.  (a),  No.  28. 

15.  Under  C.  N.  1760,  when  the  lease  is  dissolved  for  any  fault  of  the  lessee,  he  is 
liable  for  rent  until  the  thing  be  again  leased.  But  under  our  code,  arts.  2681-2,  only 
in  case  of  loss  from  his  using  the  thing  otherwise  than  as  intended.     3. 

16.  The  lessee  of  river-lots  opposite  New  Orleans  used  as  a  ship-yard,  with  a  dry- 
dock  moored  in  front,  was  at  the  end  of  the  lease  notified  to  quit.  He  offered  to  give 
up  the  lots,  but  refused  to  remove  his  dry-dock  which  constituted  the  chief  value  of  the 
property  ;  denied  his  lessor's  right  to  have  the  dock  removed ;  and  subjected  him  to 
vexatious  litigation  to  obtain  possession.  Held;  the  lessee  must  pay  from  the  end  of  the 
lease  to  the  date  of  judgment  the  amount  per  month,  for  which  he  was  notified  he  should 
be  held  liable  and  which  was  shown  not  to  be  exorbitant,  and  from  that  date  till  surren- 
der of  the  premises  a  stiU  larger  sum,  and  ^yg  hundred  dollars  damages.  Duverge  v. 
Saher,  6  A.  450. 

17.  The  tenant  must  use  the  property  so  as  not  to  destroy  it.  JDrukan.y.  Adam,  9 
A.  527. 

18.  So,  where  the  lessee  of  a  magazine  for  storing  grain  observes  the  joists  giving 
way  under  the  pressure  of  grain  in  the  second  story,  he  should  diminish  the  weight  or 
support  the  fioor  by  temporary  girders,  the  furnishing  of  which  is  no  part  of  the  repairs 
for  which  the  lessor  is  liable.      3, 

19.  When  the  proceeds  of  the  lessee's  property,  sold  under  execution,  are  to  be  dis- 
tributed among  the  seizing  creditors,  the  lessor  is  entitled  to  legal  interest  on  the  monthly 
instalments  past  due  and  a  discount  of  five  per  cent,  on  those  payable  infuturo  accord- 
ing to  the  terms  of  the  lease.     Overend  v.  Robinson,  10  A.  728. 

20.  Where  by  a  lease  for  several  years  the  taxes,  exceeding  the  amount  paid  by  the 
lessor  the  first  year,  are  to  be  chargeable  to,  and  reimbursed  by,  the  lessee,  and  those  of 
the  second  exceed  those  of  the  iirst  year,  the  lessor  on  paying  them  may  claim  the  differ- 
ence at  once,  and  cannot  be  compelled  to  wait  until  the  end  of  the  lease,  and  claim  only 
the  excess  of  the  average  amount  of  taxes  during  the  whole  time.  Boutti  v.  Dubois,  1 1 
A.  755. 

21.  The  parties,  knowing  that  taxes  were  payable  annually,  must  have  contemplated 
an  annual  reimbursement  of  any  excess.  No  intimation  was  made  of  an  account  of  excess 
and  deficiency  each  year  through  the  term  of  the  lease,  to  be  settled  at  its  expiration. 
A  deficiency  was  not  to  benefit  the  lessee,  against  whom  payment  of  any  excess  created 
an  ^igible  charge.     Jb, 
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15.  Thus ;  where  the  building  is  so  defectiyelj  oonstructed  that  the  public  will  not 
from  fear  enter  it,  and  the  mayor  of  the  citj  on  the  surveyor's  report  orders  it  to  be 
propped,  and  the  brick  pillars  and  wooden  lintels  to  be  replaced  with  granite,  the  lessee, 
though  acquiescing  in  the  order,  may  have  the  lease  annulled,     lb. 

16.  A  lessee  undertaking  to  make  repairs  which  should  be  made  by  the  lessor,  withoai 
first  calling  on  the  latter,  acts  in  violation  of  a  duty  resulting  from  the  nature  of  his  con- 
tract. And  any  loss,  to  which  it  gives  occasion  —  as  if  the  premises  be  burned  through 
the  negligence  of  his  workman  —  he  must  bear.     C.  C.  2663-4 ;  Caldwell  v.  Smw^  8 

A.  892. 

17.  A  sub-lessee  with  notice  of  a  stipulation  in  the  original  lease,  that  the  lessee  msj 
make  any  improvements  he  chooses  on  condition  of  leaving  them  at  the  expiration  of 
the  lease  free  of  charge,  is  bound  thereby  and  can  claim  nothing  for  his  improvements. 
TaUey  v.  Alexander,  10  A.  627. 

18.  Art.  500  C.  C.  does  not  apply  without  modification  to  improvements  by  a  l^see, 
whose  rights  are  regulated  by  C.  C.  2663-64-97  \  lb. 

19.  The  tenant  under  2665  C.  C.  may  recover  damages,  immediately  bat  not  conse- 
quentially resulting  from  defects  in  the  thing  leased.     Redan  v.  Coffin,  11  A.  695. 

20.  So  he  may  recover  the  cost  of  his  fixtures  in  a  store  he  is  obliged  to  leave,  becaose 
defectively  constructed ;  but  not  the  difference  in  his  profits  in  the  store  rented  and  that  to 
which  he  has  removed,     lb. 

21.  The  rule  compelling  the  tenant  to  submit  to  any  inconvenience  from  repairs,  C  C 
2670,  may  be  modified  by  special  agreement,  fixing  the  time  within  which  they  are  to  be 
made.  And  where  a  longer  time  than  agreed  on  is  taken  by  the  lessor,  who  receives  s 
consideration  for  such  repairs  without  any  diminution  of  rent,  and  damages  thoagh  not 
precisely  ascertained,  yet  considerable,  are  suffered  by  the  tenant,  an  equitable  amount 
will  be  allowed  him.     Jeter  v.  Heard,  12  A.  3. 

22.  The  law  does  not  favor  the  abrogation  of  the  lease  for  a  loss  or  inoonvenieooe,not 
the  fault  of  the  lessor ;  except  in  extreme  cases,  indemnification  to  the  lessee  is  the  proper 
remedy.     Denman  v.  Lopez,  1 2  A.  823. 

28.  Thus  ;  the  wall  of  the  premises,  a  few  days  after  their  lease,  having  been  injored 
by  the  fall  of  an  adjacent  building,  the  lessees,  after  obtaining  from  the  city  surveyor  a 
certificate  that  the  wall  was  dangerous  and  should  be  torn  down  and  rebuilt,  abandoned 
the  premises.  The  evidence  showed  he  was  mistaken,  and  that  the  injury  ooald  have 
been  repaired  in  a  few  days  at  httle  expense.  The  lessees  averring  that  they  had  rea- 
sonable grounds  to  believe  the  premises  unsafe,  and  that  the  lessor  had  not  offered  them 
other  premises  during  the  repairs,  claimed  relief  under  2665-7-9  C.  C  Hdi;  they 
are  liable  for  the  rent  of  the  whole  year  of  the  lease.    lb. 

24.  In  such  case,  the  surveyor's  certificate  does  not  bind  the  court;  otherwise, the 
tenure  of  leases  would  depend  on  his  opinion ;  and  the  lessees  must  incur  the  risk  of 
being  held  liable,  if  the  certificate  be  erroneous.     lb. 

25.  The  lessor  having  the  right,  on  payment  of  a  fair  price,  to  retain  additions  made 
with  lime,  cement,  or  the  like,  should  be  notified  by  the  lessee  of  his  intention  to  remove 
them.     C.  C.  2697  ;  PeUenz  v.  BuUerdieck,  13  A.  274. 

(c)   Obligations  and  Rights  of  the  Lessee. 

1)  In  General, 

1.  If  the  lessee  hold  over  after  due  notice,  the  lessor  cannot  recover  any  extravagant 
rent  he  gives  notice  he  will  demand,  but  only  the  damages  actually  sustained.  Bodn' 
guez  V.  Combes,  6  M.  275. 

2.  If  the  lessee  abandon  the  premises  before  expiration  of  the  lease,  he  is  bonnd  at 
once  for  the  whole  rent  and  may  be  sued ;  but  execution  can  issue  only  on  the  terms  of 
the  original  contract     2  N.  S.  451 ;  13  L.  194 ;  6  A.  74. 

3.  The  lessor  may  expel  the  tenant,  if  he  do  not  pay  the  rent ;  and  may  arrest  him  at 
the  same  time  that  he  exercises  his  lessor's  privilege.     Dressen  v.  Cox,  2  N.  S.  631. 

4.  Where  a  tenant  required  to  surrender  his  lease,  to  evade  his  landlord,  pats  another 
in  possession,  such  act  is  directly  infraudem  legis  and  the  possessor  is  without  right  to 
the  possession.     Richardson  v.  Scott,  6  L.  58. 

5.  A  lessee  sued  for  the  rent,  and  in  undisturbed  possession  of  the  premises  under  the 
lease,  cannot  contest  the  lessor's  title.     Tippet  v.  J^  10  L.  362. 

6.  The  lessee's  possession  is  the  lessor's,  whose  title  the  former  cannot  question ;  the 
tenant,  having  entered  as  such,  cannot  change  the  character  of  his  possessbn  by  possess* 
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ing  for  himself  ender  a  subseqoent  title.  lb. ;  La  Breton  v,  MeDonoughy  2  R.  461 ; 
Metayer  v.  Larencmdiere^  6  R.  139  ;  WilUams  v.  D<mgltxsy  11  A.  622.  Possession,  I. 
No.  7.  Pleading,  VIIL  (d),  2),  No.  23.  Petitory  and  Possessory  Actions,  II. 
(c),  3),  No.  17. 

7.  Interest  can  be  recovered  on  rent  only  from  judicial  demand.     19  L.  341. 

8.  A  commercial  partnership,  as  lessees  of  a  building  occupied  as  a  shop,  are  bound 
for  the  rent  in  solido.    Perrett  v.  Dupr4,  3  R.  52. 

9.  The  lessee  cannot,  by  consenting  to  possess  for  a  third  person,  or  by  permitting 
others  to  disturb  his  possession  or  to  cultivate  the  land,  affect  in  any  manner  his  lessor's 
rights.     C.  C.  3408-9 ;   WeUs  v.  Hickman,  6  R.  1. 

10.  A  use  of  the  building  injurious  to  the  lessor,  and  not  contemplated  at  the  time  of 
the  lease,  authorizes  him  to  rescind  it.     Caffin  y.  Scott,  7  R.  205. 

11.  Where  a  lessee  abandons  the  premises,  the  lessor  may  collect  the  rent  due  from 
sab-tenants  and  procure  new  ones  for  the  former's  benefit ;  and  where  he  has  never 
refused  to  give  the  lessee  the  premises  on  his  complying  with  the  lease,  such  acts  will 
not  cancel  the  lease,  and  the  lessee  will  be  bound  for  the  difference  between  the  rent  and 
that  received  from  the  sub-tenants.  Roumage  v.  Matrier,  11  R.  101 ;  Holden  v.  Tanner, 
6  A.  74. 

12.  The  lessor  may,  under  C.  C.  2682-3,  summarily  expel  the  lessee  who  fails  to  pay 
the  rent,  without  annulling  the  lease  by  a  direct  action.  Van  Bensdaer  v.  Holbrook,  1 
A.  180. 

13.  Where  the  rent  of  land  leased  to  cultivate  sugar  is  payable  in  part  of  the  crop, 
the  sugar,  it  will  be  presumed  in  the  absence  of  any  express  stipulation,  is  to  be  deliv- 
ered in  the  usual  way,  t.  e.  in  hogsheads  or  barrels,  and  the  lessee  cannot  claim  for  their 
cost.     Wihoxen  v.  Bawlee,  1  A.  230. 

14.  Where  a  lessor  prays  for  judgment  for  rent  due  and  to  become  due  and  a  dissolu- 
tion of  the  lease,  and  defendant  acquiesces  in  the  prayer  for  a  dissolution,  and  there  is 
judgment  accordingly,  he  cannot  be  condemned  to  pay  rent  falling  due  after  the  disso- 
lution.    Sigur  v.  Lloyd,  1  A.  421.     Pleading,  II.  (a).  No.  28. 

15.  Under  C.  N.  1760,  when  the  lease  is  dissolved  for  any  fault  of  the  lessee,  he  is 
liable  for  rent  until  the  thing  be  again  leased.  But  under  our  code,  arts.  2681-2,  only 
in  case  of  loss  from  his  using  the  thing  otherwise  than  as  intended.     lb, 

1 6.  The  lessee  of  river-lots  opposite  New  Orleans  used  as  a  ship-yard,  with  a  dry- 
dock  moored  in  front,  was  at  the  end  of  the  lease  notified  to  quit.  He  offered  to  give 
up  the  lots,  but  refused  to  i*emove  his  dry-dock  which  constituted  the  chief  value  of  the 
property  ;  denied  his  lessor's  right  to  have  the  dock  removed ;  and  subjected  him  to 
vexatious  litigation  to  obtain  possession.  Held;  the  lessee  must  pay  from  the  end  of  the 
lease  to  the  date  of  judgment  the  amount  per  month,  for  which  he  was  notified  he  should 
be  held  liable  and  which  was  shown  not  to  be  exorbitant,  and  from  that  date  till  surren- 
der of  the  premises  a  stiU  larger  sum,  and  five  hundred  dollars  damages.  Duverge  v. 
SaUer,  6  A.  450. 

17.  The  tenant  must  use  the  property  so  as  not  to  destroy  it  JDruhan,Y,  Adam,  9 
A.  527. 

18.  So,  where  the  lessee  of  a  magazine  for  storing  grain  observes  the  joists  giving 
way  under  the  pressure  of  grain  in  the  second  story,  he  should  diminish  the  weight  or 
support  the  fioor  by  temporaiy  girders,  the  furnishing  of  which  is  no  part  of  the  repairs 
for  which  the  lessor  is  liable.     lb. 

19.  When  the  proceeds  of  the  lessee's  property,  sold  under  execution,  are  to  be  dis- 
tributed among  the  seizing  creditors,  the  lessor  is  entitled  to  legal  interest  on  the  monthly 
instalments  past  due  and  a  discount  of  five  per  cent,  on  those  payable  infuturo  accord- 
ing to  the  terms  of  the  lease.     Overend  v.  Robinson,  10  A.  728. 

j20.  Where  by  a  lease  for  several  years  the  taxes,  exceeding  the  amount  paid  by  the 
lessor  the  first  year,  are  to  be  chargeable  to,  and  reimbursed  by,  the  lessee,  and  those  of 
the  second  exceed  those  of  the  first  year,  the  lessor  on  paying  them  may  claim  the  differ- 
ence at  once,  and  cannot  be  compelled  to  wait  until  the  end  of  the  lease,  and  claim  only 
the  excess  of  the  average  amount  of  taxes  during  the  whole  time.  BovUi  v.  Dubois,  1 1 
A.  755. 

21.  The  parties,  knowing  that  taxes  were  payable  annually,  must  have  contemplated 
an  annual  reimbursement  of  any  excess.  No  intimation  was  made  of  an  account  of  excess 
and  deficiency  each  year  through  the  term  of  the  lease,  to  be  settled  at  its  expiration. 
A  deficiency  was  not  to  benefit  the  lessee,  against  whom  payment  of  any  excess  created 
an  exigible  charge,     lb, 
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15.  Thus ;  where  the  building  is  so  defectivelj  oonstructed  that  the  public  will  not 
from  fear  enter  it,  and  the  mayor  of  the  city  on  the  surveyor's  report  orders  it  to  be 
propped,  and  the  brick  pillars  and  wooden  lintels  to  be  replaced  with  granite,  the  lessee, 
though  acquiescing  in  the  order,  may  have  the  lease  annulled.     lb. 

16.  A  lessee  undertaking  to  make  repairs  which  should  be  made  by  the  lessor,  without 
first  calling  on  the  latter,  acts  in  violation  of  a  duty  resulting  from  the  nature  of  his  con- 
tract. And  any  loss,  to  which  it  gives  occasion  —  as  if  the  premises  be  burned  through 
the  negligence  of  his  workman  —  he  must  bear.     C.  C.  2663-4 ;  GaldweU  v.  SnoWj  8 

A.  392. 

17.  A  sub-lessee  with  notice  of  a  stipulation  in  the  original  lease,  that  the  lessee  may 
make  any  improvements  he  chooses  on  condition  of  leaving  them  at  the  expintioo  of 
the  lease  free  of  charge,  is  bound  thereby  and  can  claim  nothing  for  his  improvements. 
Talley  v.  Alexander,  10  A.  627. 

18.  Art.  500  C.  C.  does  not  apply  without  modification  to  improvements  by  a  lessee, 
whose  rights  are  regulated  by  C.  C.  2663-64-97 ;  lb. 

19.  The  tenant  under  2665  C.  C.  may  recover  damages,  immediately  but  not  conse- 
quentially rebulting  from  defects  in  the  thing  leased.     Redon  v.  Caffin,  11  A.  695. 

20.  So  he  may  recover  the  cost  of  his  fixtures  in  a  store  he  is  obliged  to  leave,  because 
defectively  constructed ;  but  not  the  difference  in  his  profits  in  the  store  rented  and  that  to 
which  he  has  removed,     lb. 

21.  The  rule  compelling  the  tenant  to  submit  to  any  inconvenience  from  repairs,  CC 
2670,  may  be  modified  by  special  agreement,  fixing  the  time  within  which  thejare  to  be 
made.  And  where  a  longer  time  than  agreed  on  is  taken  by  the  lessor,  who  receives  a 
consideration  for  such  repairs  without  any  diminution  of  rent,  and  damages  though  not 
precisely  ascertained,  yet  considerable,  are  suffered  by  the  tenant,  an  equitable  amount 
will  be  allowed  him.     Jeter  v.  Beards  12  A.  3. 

22.  The  law  does  not  favor  the  abrogation  of  the  lease  for  a  loss  or  inconvenience,  not 
tbe  fault  of  the  lessor ;  except  in  extreme  cases,  indemnification  to  the  lessee  is  the  proper 
remedy.     Denman  v.  Lopez,  1 2  A.  823. 

23.  Thus  ;  the  wall  of  the  premises,  a  few  days  after  their  lease,  having  been  injured 
by  the  fall  of  an  adjacent  building,  the  lessees,  after  obtaining  from  the  city  sorreyor  a 
certificate  that  the  wall  was  dangerous  and  should  be  torn  down  and  rebuilt,  abandoned 
the  premises.  The  evidence  showed  he  was  mistaken,  and  that  the  injury  could  have 
been  repaired  in  a  few  days  at  little  expense.  The  lessees  averring  that  they  had  rea- 
sonable grounds  to  believe  the  premises  unsafe,  and  that  the  lessor  had  not  offered  them 
other  premises  during  the  repairs,  claimed  relief  under  2665—7-9  C.  C  Bdd;  they 
are  liable  for  the  rent  of  the  whole  year  of  the  lease.     lb. 

24.  In  such  case,  the  surveyor's  certificate  does  not  bind  the  court ;  otherwise,  the 
tenure  of  leases  would  depend  on  his  opinion ;  and  the  lessees  must  incur  the  risk  of 
being  held  liable,  if  the  certificate  be  erroneous.     lb. 

25.  The  lessor  having  the  right,  on  payment  of  a  fair  price,  to  retain  additions  made 
with  lime,  cement,  or  the  like,  should  be  notified  by  the  lessee  of  his  intentiott  to  remove 
them.     C.  G.  2697  ;  PeOmz  v.  BuUerdieck,  13  A.  274. 

(c)   Obligations  and  Rights  of  the  Lessee. 

1)  In  General. 

1.  If  the  lessee  hold  over  after  due  notice,  the  lessor  cannot  recover  any  extraragaot 
rent  he  gives  notice  he  will  demand,  but  only  the  damages  actually  sustained.  J2(H/n- 
guez  V.  Combes,  6  M.  275. 

2.  If  the  lessee  abandon  the  premises  before  expiration  of  the  lease,  he  is  bound  at 
once  for  the  whole  rent  and  may  be  sued ;  but  execution  can  issue  only  on  the  terms  of 
the  original  contract     2  N.  S.  451 ;  13  L.  194 ;  6  A.  74. 

3.  The  lessor  may  expel  the  tenant,  if  he  do  not  pay  the  rent ;  and  may  arrest  him  at 
tbe  same  time  that  he  exercises  his  lessor's  privilege.     Dressen  v.  Cox,  2  N.  S.  631. 

4.  Where  a  tenant  required  to  surrender  his  lease,  to  evade  his  landlord,  puts  another 
in  possession,  such  act  is  directly  infraudem  legis  and  the  possessor  is  without  right  to 
the  possession.     Richardson  v.  Scott,  6  L.  58. 

5.  A  lessee  sued  for  the  rent,  and  in  undisturbed  possession  of  the  premises  under  the 
lease,  cannot  contest  the  lessor's  title.     Tippet  v.  Jett,  10  L.  362. 

6.  The  lessee's  possession  is  the  lessor's,  whose  title  the  former  cannot  question;  the 
tenant,  having  entered  as  such,  cannot  change  the  character  of  his  possession  by  possess- 


ing  for  hiinself  ander  a  sobeeqnent  title,  lb. ;  Ia  Breton  t.  MeDonough,  2  R.  461 ; 
Metoger  v.  Larenandiert,  6  R.  139  ;  WiUicma  v.  Dou^,  1!  A.  622.  Possession,  I. 
No,  7,  Flbadimo,  Tin.  (d),  2),  No.  28.  Petitory  and  Possessort  Actions,  II. 
(c),  3),  No.  17. 

7.  Interest  can  bo  recovered  on  rent  only  (rom  judicial  demand.     19  L.  341. 

8.  A  commercial  partnership,  as  lessees  of  a  building  occupied  as  a  shop,  are  bound 
for  the  rent  in  toHdo.     PtrrtU  v.  LhtpH,  8  R.  52. 

9.  The  lessee  cannot,  bj  consenting  to  possess  for  a  third  person,  or  by  permitting 
others  to  disturb  his  possession  or  to  cultirate  the  land,  affect  in  any  manner  his  lessor's 
rights.     C.  C.  3408-9  ;    WtB*  v.  ffickman,  6  R.  1. 

10.  A  use  of  the  building  injurious  to  the  lessor,  and  not  contemplated  at  the  time  of 
the  lease,  authorizes  him  to  rescind  it.     Coffin  t.  Scott,  7  R.  205. 

11.  Where  a  lessee  abandons  the  premises,  the  lessor  may  collect  the  rent  due  from 
sob-tenants  and  procure  new  ones  for  the  fornier'a  benefit ;  and  where  he  has  never 
refused  to  give  the  lessee  the  premises  on  his  complying  with  the  lease,  such  acts  will 
not  cancel  the  lease,  and  the  lessee  will  be  bonnd  for  the  difference  between  the  rent  and 
that  received  from  the  sob-tenants.  Roumage  v.  hairier,  11  R.  101 ;  Holden  v.  Tanner, 
6  A.  74. 

1 2.  The  lessor  may,  under  C.  C.  2682-3,  snmmarilj  e^pel  the  lessee  who  lails  to  pay 
the  rent,  without  annulling  the  lease  by  a  direct  action.  Van  Renttitxer  v.  Rbtlnvok,  1 
A.  180. 

13.  Where  the  rent  of  land  leased  to  cultivate  sugar  is  payable  in  part  of  the  crop, 
the  sugar,  it  will  be  presnnted  in  the  absence  of  any  express  stipulation,  is  to  be  deliv- 
ered in  the  usual  way,  t.  e,  in  hogsheads  or  barrels,  and  the  lessee  cannot  claim  for  their 
cost.      Wilcoxen  v.  Bowles,  1  A.  280. 

14.  Where  a  lessor  prays  for  judgment  for  rent  due  and  to  become  due  and  a  dissolu- 
tion of  the  lease,  and  defendant  acquiesces  in  the  prayer  for  a  dissolution,  and  there  is 
judgment  accordingly,  he  cannot  be  condemned  to  pay  rent  falling  due  aAer  the  disso- 
lution.    Sigur  V.  Uoyd,  1  A.  421.     Fleadins,  JI.  (a).  No.  28. 

15.  Under  C.  N.  1760,  when  the  lease  ia  dissolved  for  any  fault  of  the  lessee,  he  is 
liable  for  rent  until  the  thing  be  again  leased.  But  under  our  code,  aria.  2661—2,  only 
in  case  of  loss  from  bis  using  the  thing  otherwise  than  as  intended.     R>. 

16.  The  lessee  of  river-lots  opposite  New  Orleans  used  as  a  ship-yard,  with  a  dry- 
dock  moored  in  front,  was  at  the  end  of  the  lease  notified  to  quit  He  offered  to  give 
up  the  lots,  but  refused  to  remove  his  dry-dock  which  constituted  the  chief  value  of  the 
property  ;  denied  his  lessor's  right  to  have  the  dock  removed  ;  and  subjected  him  to 
vexatious  litigation  to  obtain  possession.  Held;  the  lessee  must  pay  from  the  end  of  the 
lease  to  the  date  of  judgment  the  amount  per  month,  for  which  he  was  notified  be  should 
be  held  liable  and  which  was  shown  not  lo  be  exorbitant,  and  from  that  dale  till  surren- 
der of  the  premises  a  still  larger  sum,  and  five  hundred  dollars  damages.  Duverge  t. 
SaUer,  6  A.  450. 

17.  The  tenant  must  use  the  property  so  as  not  to  destroy  it  Druhttn.v.  Adam,  9 
A.  527. 

18.  So,  where  the  lessee  of  a  magazine  for  storing  grain  observes  the  joists  giving 
way  under  the  pressure  of  grain  in  the  second  story,  he  should  diminish  the  weight  or 
support  the  floor  by  temporaiy  girders,  the  furnishing  of  which  b  no  part  of  the  repairs 
for  which  the  lessor  is  liable.      3. 

19.  When  tke  proceeds  of  the  lessee's  property,  sold  under  execution,  are  to  be  dis- 
tributed among  the  seizing  creditors,  the  lessor  is  entitled  lo  legal  interest  on  the  monthly 
instalmmts  past  due  and  a  discount  of  five  per  cent,  on  those  payable  infutwo  accord- 
ing to  the  terms  of  the  lease.     Overend  v.  Robinion,  10  A.  728. 

20.  Where  by  a  lease  for  several  years  the  taxes,  exceeding  the  amount  paid  by  the 
lessor  the  first  year,  are  to  be  chargeable  to,  and  reimbursed  by,  the  lessee,  and  those  of 
the  second  exceed  those  of  the  first  year,  the  lessor  on  paying  them  may  claim  the  differ- 
ence at  once,  and  cannot  be  compelled  to  wait  until  the  end  of  the  lease,  and  claim  only 
the  excess  of  the  average  amount  of  tiaes  during  the  whole  time.  BcvUi  v.  Duboit,  1 
A.  755. 

21.  Tfae  parties,  knowing  that  taxes  were  payable  annually,  must  have  oontemplr 
an  annual  reimbursement  of  any  excess.    No  intimation  was  made  of  an  account  of  eii 
and  deficiency  each  year  through  the  term  of  the  lease,  to  be  settled  at  its  expir 
A  deficiency  was  not  to  benefit  the  lessee,  against  whom  payment  of  any  excess  c 
an  ^igible  charge.    Jb. 
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15.  Thus ;  where  the  building  is  so  defectivelj  constructed  that  the  pablie  will  not 
from  fear  enter  it,  and  the  mayor  of  the  citj  on  the  surveyor's  report  orders  it  to  be 
propped,  and  the  brick  pillars  and  wooden  lintels  to  be  replaced  with  granite,  the  lessee, 
though  acquiescing  in  the  order,  may  have  the  lease  annulled.     lb. 

16.  A  lessee  undertaking  to  make  repairs  which  should  be  made  bj  the  lessor,  without 
first  calling  on  the  latter,  acts  in  violation  of  a  duty  resulting  from  the  nature  of  his  con- 
tract. And  any  loss,  to  which  it  gives  occasion  —  as  if  the  premises  be  burned  through 
the  negligence  of  his  workman  —  he  must  bear.     C.  C.  2663-4 ;  Caldwell  v.  Smw,  8 

A.  392. 

17.  A  sub-lessee  with  notice  of  a  stipulation  in  the  original  lease,  that  the  lessee  msy 
make  any  improvements  he  chooses  on  condition  of  leaving  them  at  the  expirstioa  of 
the  lease  free  of  charge,  is  bound  thereby  and  can  claim  nothing  for  his  improvements. 
Talley  v.  Alexander,  10  A.  627. 

18.  Art.  500  C.  G.  does  not  apply  without  modification  to  improvements  by  a  lessee, 
whose  rights  are  regulated  by  C.  C.  2663-64-97  \  lb. 

19.  The  tenant  under  2665  C.  C.  may  recover  damages,  immediately  but  notooose- 
quentially  resulting  from  defects  in  the  thing  leased.     Redon  v.  Caffin,  11  A.  695. 

20.  So  he  may  recover  the  cost  of  his,  fixtures  in  a  store  he  is  obliged  to  leave,  becaose 
defectively  constructed ;  but  not  the  difference  in  his  profits  in  the  store  rented  and  that  to 
which  he  has  removed.     lb. 

21.  The  rule  compelling  the  tenant  to  submit  to  any  inconvenience  from  repairs,  C  C. 
2670,  may  be  modified  by  special  agreement,  fixing  the  time  within  which  they  are  to  be 
made.  And  where  a  longer  time  than  agreed  on  is  taken  by  the  lessor,  who  receives  a 
consideration  for  such  repairs  without  any  diminution  of  rent,  and  damages  though  not 
precisely  ascertained,  yet  considerable,  are  suffered  by  the  tenant,  an  equitable  amount 
will  be  allowed  him.     Jeter  v.  Heard,  12  A.  3. 

22.  The  law  does  not  favor  the  abrogation  of  the  lease  for  a  loss  or  inconvenience,  not 
the  fault  of  the  lessor ;  except  in  extreme  cases,  indemnification  to  the  lessee  is  the  proper 
remedy.     Denman  v.  Lopez,  1 2  A.  823. 

23.  Thus  ;  the  wall  of  the  premises,  a  few  days  afler  their  lease,  having  been  injured 
by  the  fall  of  an  adjacent  building,  the  lessees,  afler  obtaining  from  the  city  surveyor  a 
certificate  that  the  wall  was  dangerous  and  should  be  torn  down  and  rebuilt,  abandoned 
the  premises.  The  evidence  showed  he  was  mistaken,  and  that  the  injury  ooold  have 
been  repaired  in  a  few  days  at  little  expense.  The  lessees  averring  that  thej  had  rea- 
sonable grounds  to  believe  the  premises  unsafe,  and  that  the  lessor  had  not  offered  them 
other  premises  during  the  repairs,  claimed  relief  under  2665-7-9  C.  C.  Hdd;  thej 
are  liable  for  the  rent  of  the  whole  year  of  the  lease.     lb. 

24.  In  such  case,  the  surveyor's  certificate  does  not  bind  the  court;  otherwise, the 
tenure  of  leases  would  depend  on  his  opinion ;  and  the  lessees  must  incur  the  risk  of 
being  held  liable,  if  the  certificate  be  erroneous.     3. 

25.  The  lessor  having  the  right,  on  payment  of  a  fair  price,  to  retain  additions  made 
with  lime,  cement,  or  the  like,  should  be  notified  by  the  lessee  of  his  intention  to  remove 
them.     C.  C.  2697  ;  PeOenz  v.  BuUerdieck,  13  A.  274. 

(c)   Obligations  and  Rights  of  the  Lessee. 

1)  In  General. 

1.  If  the  lessee  hold  over  after  due  notice,  the  lessor  cannot  recover  any  extravagant 
rent  he  gives  notice  he  will  demand,  but  only  the  damages  actually  sustained.  Rodn- 
guez  V.  Combes,  6  M.  275. 

2.  If  the  lessee  abandon  the  premises  before  expiration  of  the  lease,  he  is  bound  at 
once  for  the  whole  rent  and  may  be  sued ;  but  execution  can  issue  only  on  the  terms  of 
the  original  contract     2  N.  S.  451 ;  13  L.  194 ;  6  A.  74. 

3.  The  lessor  may  expel  the  tenant,  if  he  do  not  pay  the  rent ;  and  may  arrest  him  at 
the  same  time  that  he  exercises  his  lessor's  privilege.     Dressen  v.  Cox,  2  N.  S.  631. 

4.  Where  a  tenant  required  to  surrender  his  lease,  to  evade  his  landlord,  pats  another 
in  possession,  such  act  is  directly  in/raudem  legis  and  the  possessor  is  without  right  to 
the  possession.     Richardson  v.  Scott,  6  L.  58. 

5.  A  lessee  sued  for  the  rent,  and  in  undisturbed  possession  of  the  premises  under  the 
lease,  cannot  contest  the  lessor's  title.     Tippet  v.  Jett,  10  L.  362. 

6.  The  lessee's  possession  is  the  lessor's,  whose  title  the  former  cannot  question;  the 
tenant,  having  entered  as  such,  cannot  change  the  character  of  his  possession  by  possess- 
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ing  for  himself  nnder  a  subsequent  title.  lb. ;  Le  Breton  v.  MeDonough,  2  R.  461 ; 
M^oyer  y.  Larencmdtere^  6  R.  139  ;  Williams  v.  Douglas,  11  A.  622.  Possession,  I. 
No.  7.  Fleadino,  VIIL  (d),  2),  No.  23.  Petitory  and  Possessory  Actions,  II. 
(c),  3),  No.  17. 

7.  Interest  can  be  recovered  on  rent  only  from  judicial  demand.     19  L.  341. 

8.  A  commercial  partnership,  as  lessees  of  a  building  occupied  as  a  shop,  are  bound 
for  the  rent  in  solido,    Perrett  v.  DuprS,  3  R.  52. 

9.  The  lessee  cannot,  by  consenting  to  possess  for  a  third  person,  or  by  permitting 
others  to  disturb  his  possession  or  to  cultivate  the  land,  affect  in  any  manner  his  lessor's 
rights.     C.  C.  3408-9 ;   WeUs  v.  Hickman,  6  R.  1. 

10.  A  use  of  the  building  injurious  to  the  lessor,  and  not  contemplated  at  the  time  of 
the  lease,  authorizes  him  to  rescind  it.     Caffin  t.  Scott,  1  R.  205. 

11.  Where  a  lessee  abandons  the  premises,  the  lessor  may  collect  the  rent  due  from 
sob-tenants  and  procure  new  ones  for  the  former's  benefit ;  and  where  he  has  never 
refused  to  give  the  lessee  the  premises  on  his  complying  with  the  lease,  such  acts  will 
not  cancel  the  lease,  and  the  lessee  will  be  bound  for  the  difference  between  the  rent  and 
that  received  from  the  sub-tenants.  Houmags  v.  Matrier,  11  R.  101 ;  Holden  v.  Tanner, 
6  A.  74. 

1 2.  The  lessor  may,  under  C.  C.  2682-3,  summanl  j  expel  the  lessee  who  fails  to  pay 
the  rent,  without  annulling  the  lease  by  a  direct  action.  Van  Benselaer  v.  Holhrook,  1 
A.  180. 

13.  Where  the  rent  of  land  leased  to  cultivate  sugar  is  payable  in  part  of  the  crop, 
the  sugar,  it  will  be  presumed  in  the  absence  of  any  express  stipulation,  is  to  be  deliv- 
ered in  the  usual  way,  t.  e.  in  hogsheads  or  barrels,  and  the  lessee  cannot  claim  for  their 
cost.      WUcoxen  v.  Bowles,  1  A.  230. 

14.  Where  a  lessor  prays  for  judgment  for  rent  due  and  to  become  due  and  a  dissolu- 
tion of  the  lease,  and  defendant  acquiesces  in  the  prayer  for  a  dissolution,  and  there  is 
judgment  accordingly,  he  cannot  be  condemned  to  pay  rent  falling  due  after  the  disso- 
lution.    Sigur  v.  Lloyd,  1  A.  421.     Pleading,  II.  (a).  No.  28.     . 

15.  Under  C.  N.  1760,  when  the  lease  is  dissolved  for  any  fault  of  the  lessee,  he  is 
liable  for  rent  until  the  thing  be  again  leased.  But  under  our  code,  arts.  2681-2,  only 
in  case  of  loss  from  his  using  the  thing  otherwise  than  as  intended.     lb. 

1 6.  The  lessee  of  river-lots  opposite  New  Orleans  used  as  a  ship-yard,  with  a  dry- 
dock  moored  in  front,  was  at  the  end  of  the  lease  notified  to  quit  He  offered  to  give 
np  the  lots,  but  refused  to  remove  his  dry-dock  which  constituted  the  chief  value  of  the 
property  ;  denied  his  lessor's  right  to  have  the  dock  removed ;  and  subjected  him  to 
vexatious  litigation  to  obtain  possession.  Held;  the  lessee  must  pay  from  the  end  of  the 
lease  to  the  date  of  judgment  the  amount  per  month,  for  which  he  was  notified  he  should 
be  held  liable  and  which  was  shown  not  to  be  exorbitant,  and  from  that  date  till  surren- 
der of  the  premises  a  still  larger  sum,  and  five  hundred  dollars  damages.  Duverge  v. 
SaUer,  6  A.  450. 

17.  The  tenant  must  use  the  property  so  as  not  to  destroy  it«  Druhan.y.  Adam,  9 
A.  527. 

18.  So,  where  the  lessee  of  a  magazine  for  storing  grain  observes  the  joists  giving 
way  under  the  pressure  of  grain  in  the  second  story,  he  should  diminish  the  weight  or 
sopport  the  fioor  by  temporary  girders,  the  furnishing  of  which  is  no  part  of  the  repairs 
for  which  the  lessor  is  liable,      lb. 

19.  When  the  proceeds  of  the  lessee's  property,  sold  under  execution,  are  to  be  dis- 
tributed among  the  seizing  creditors,  the  lessor  is  entitled  to  legal  interest  on  the  monthly 
instalments  past  due  and  a  discount  of  fivQ  per  cent,  on  those  payable  infuturo  accord- 
ing to  the  terms  of  the  lease.     Overend  v.  Robinson,  10  A.  728. 

20.  Where  by  a  lease  for  several  years  the  taxes,  exceeding  the  amount  paid  by  the 
lessor  the  first  year,  are  to  be  chargeable  to,  and  reimbursed  by,  the  lessee,  and  those  of 
the  second  exceed  those  of  the  first  year,  the  lessor  on  paying  them  may  claim  the  differ- 
ence at  once,  and  cannot  be  compelled  to  wait  until  the  end  oi  the  lease,  and  claim  only 
the  excess  of  the  average  amount  of  taxes  during  the  whole  time.  Boutte  v.  Duhois,  1 1 
A.  755. 

21.  The  parties,  knowing  that  taxes  were  payable  annually,  must  have  contemplated 
an  annual  reimbursement  of  any  excess.  No  intimation  was  made  of  an  account  of  excess 
and  deficiency  each  year  through  the  term  of  the  lease,  to  be  settled  at  its  expiration. 
A  deficiency  was  not  to  benefit  the  lessee,  a^inst  whom  payment  of  any  excess  created 
an  exigible  charge,     lb, 
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See  act  1855,  No.  284,  relative  to  landlords  and  tenants.  Courts,  II.  (g),  1),  No. 
25.  Executory  Process,  II.  (b),  1),  No.  4.  Justice  of  the  Peace,  Nos.  4, 7, 
11, 13.  Judgment,  III.  No.  7.  Offences  and  Qua.si  Offences,  IL  (h).  Peiti- 
lege,  m.  (a)  ;  IV.    Provisional  Seizure. 

2)  Slaves  and  Movables, 

1.  The  lessee  of  a  horse,  which  dies  from  being  driven  farther  than  agreed  on,  is  lia- 
ble for  its  value  on  which  interest  may  be  given  as  damages.  GuiUot  v.  Armtage^  7 
M.  710. 

2.  A  slave,  hii*ed  as  an  ostler  at  a  country-inn,  may  be  employed  to  drive  a  wagon  to 
convey  fuel  and  provisions  to  the  inn ;  and  where  he  is  killed  .in  oonsequence  of  the 
horses  running  away  with  the  wagon,  the  owner  cannot  recover  his  value.  Taylor  v. 
Andrus,  16  L.  15. 

8.  A  lessor  cannot  recover  the  value  of  his  slave,  drowned  while  employed  with  his 
consent  in  a  work  not  proved  of  a  dangerous  character.     Hudson  v.  Grouty  5  R.  499. 

4.  The  owner  of  a  slave  hired  to  a  steamer  cannot  recover  his  value,  where  the  evi- 
dence shows  he  was  probably  lost  overboard  without  the  lessees'  fault.  The  slave  was 
at  his  owner's  risk,  and  it  would  be  unreasonable  to  exact  any  further  proof  of  his  k»8 
than  the  attending  circumstances  usually  afford  in  such  cases.  Downey  v.  Staeei/,  1  A. 
426.     Deposit,  III.  No.  5. 

5.  The  lessee  of  slaves  may  charge,  in  the  absence  of  any  stipulation  to  the  contrary, 
for  their  clothing  and  necessary  medical  attention.     Bacon  v.  Leeds^  6  A.  804. 

6.  In  cases  of  ordinary  sickness  which  the  parties  could  reasonably  anticipate  at  the 
time  of  the  lease,  or  of  a  short  absence  of  any  of  the  slaves  without  leave,  the  lessee 
need  not  give  notice  and  cannot  claim  a  diminution  of  the  hire  if  he  do.  Bat  where 
the  disease  or  absence  continues  any  length  of  time,  notice  must  be  shown  before  the 
lessee  can  claim  for  the  loss  of  services.     C.  C.  2695 ;  3. 

7.  Where  a  slave,  the  wife's  paraphernal  property  under  her  husband's  administration, 
is  hired  by  him  on  a  vessel  which  with  his  tacit  assent  goes  on  a  particular  voyage  and 
is  lost  with  the  slave,  the  lessee  will  not  be  liable  to  the  wife.  Notice  to  her  agent  was 
notice  to  her.     Huntington  v.  Bicard,  6  A.  806. 

8.  The  lessees  of  a  slave,  hired  to  nurse  an  infant  child,  may  employ  her  for  the 
ordinary  uses  of  a  nurse,  and  take  her  with  them  into  the  country  in  their  occasional 
visits  to  their  neighbors.     Gandy  v.  Taintor^  7  A.  540. 

9.  When  a  lessor  proves  the  lease  and  delivery,  the  lessee  must  exonerate  himself 
from  liability  for  the  slave  killed  while  in  his  possession.  If  he  show  facts  creating  a 
reasonable  presumption  that  no  fault  is  imputable  to  him,  he  is  not  liable ;  aUUrif  he 
fail  to  prove  such  facts,  the  evidence  of  which,  because  most  within  his  power,  it  is  but 
just  he  should  produce.     Ford  v.  Simmons,  13  A.  397.     Evidence,  VIII.  No.  2. 

10.  Merrick,  C.  J.,  concurring.  The  other  evidence  being  sufficient  to  charge  the 
lessee,  I  concur,  without  expressing  any  opinion  on  the  presumption  froon  his  non- 
delivery of  the  slave.     lb. 

(d)  Assignment  and  Sub-Lease, 

1.  If  the  lessee  divide  the  house  and  underlet  one  half,  the  lessor,  who  after  the  lease 
recovers  from  each  party  half  the  rent,  cannot  charge  the  original  lessee  with  the  whole. 

Waters  v.  Banks,  10  M.  94. 

2.  A  lessee,  who  transfers  his  written  interest  in  a  lease,  cannot  exercise  the  rights 
of  a  sub-lessor.     Norton  v.  Ormshy,  1  N.  S.  375. 

3.  The  lessor's  representatives  and  assigns  may,  under  C.  C.  2683,  expel  the  leasee 
forcibly  when  he  refuses  to  leave  on  doe  notice.      Walker  v.  Vanwinkle^  8  N.  S.  563. 

4.  A  stipulation,  prohibiting  the  lessee  from  transferring  the  lease  without  the  lessors 
consent,  does  not  bind  the  former's  executor.     Barrow  v.  Duncan,  6  L.  103. 

5.  The  lessor  alone  can  take  advantage  of  a  stipulation  against  a  sub-lease ;  no  one 
else  can.     Montecon  v.  Faures,  3  A.  43. 

6.  Where  a  lessee,  bound  not  to  sub-let  for  more  than  one  year,  sub-lets  fw  nine 
months,  covenanting  to  renew  on  the  same  terms  from  year  to  year  for  the  residneof  his 
own  lease,  the  prohibition  is  violated  and  the  contract  may  be  rescinded.  C  €.  2696, 
2700 ;   Cordeviolle  v.  Bedon,  4  A.  40. 

7.  The  prohibition  to  sub-let  is  always  construed  strictly  against  the  lessee,  and  is  not 
personal  to  the  original  lessor  who,  in  the  absence  of  any  stipulation  to  the  contrary*  may 
assign  the  whole  contract.     3. ;  Prieur  v.  DepowUly,  8  A.  399. 
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11.  Thus ;  a  sjndic,  ordered  to  sell  all  the  insolveDf  a  property,  sold  his  unexpired 
term  of  a  lease.  The  lease  was  that  of  a  large  hotel  in  New  Orleans,  for  fifteen  thoa- 
sand  dollars  for  one  year  from  January,  and  had  yet  seven  months  to  run.  The  lessor 
became  the  purchaser.  HeM;  the  lease  is  dissolved,  and  the  les6or*s  previous  right  to 
an  accruing  rent  of  more  than  nine  thousand  dollars,  secured  by  the  lessor's  privilege, 
destroyed  by  his  own  act  for  which  he  must  also  pay  three  thousand  dollars,  the  amount 
of  his  bid.     lb.     But  vcddtssime  quaere. 

12.  Whether  the  consideration  for  the  transfer  of  the  lessee's  rights  be  expressly 
stipulated  to  be  a  premium  or  not,  in  either  case  the  lessee  is  divested  of  his  rights  to 
which  the  purchaser  becomes  subrogated.  A  third  person  purchasing  would  be  bound 
both  for  the  price  and  the  rent  So,  too,  the  lessor's  rights  are  not  affected  bj  a  sub- 
lease. Nor  is  there  any  difference  between  such  a  conveyance  and  a  forced  alienation 
of  the  lease  to  another  person.  As  to  the  legal  effect  of  either  quoad  the  lessor,  there 
can  be  none.     lb.     Supra,  (d),  Nos.  10,  11. 

13.  Lea,  J.,  with  concurrence  of  Spoppord,  J.,  dissenting.  The  lessor's  obligation 
should  not  differ  from  that  of  any  other  bidder.  But  the  lease  was  not  sold  mhy^  to 
the  payment  of  rent;  it  is  not  so  stated  in  the  adjudication  or  order  of  sale.  Nor  does 
the  forced  or  voluntary  assignment  of  a  lessee's  right  of  occupation  carry  with  it  any 
such  obligation.     Jb, 

14.  There  are  two  ways  of  selling  the  unexpired  term  of  a  lease;  one,  by  selling  it 
for  a  premium. subject  to  the  rent;  the  other,  by  selling  the  right  of  occupation  without 
assumption  of  the  rent.  Of  the  latter  mode,  a  sub-lease  is  a  familiar  illustration.  Ih.  el 
Id.    Constitution,  II.  (c),  3),  c,  Na  13. 

15.  In  the  former  case,  confusion  takes  place ;  in  the  latter,  it  does  not  and  the  lessors 
rights  are  not  extinguished.  He  does  not  acquire  an  obligation  due  to  himself;  the  price 
is  due,  not  to  the  lessor  but  the  principal  lessee,     lb,  ei  Id. 

16.  The  purchaser  here  acquired  only  the  right  of  occupation.  Nothing  in  the  pro- 
ceedings or  facts  indicates  that  a  premium  was  to  be  paid.  Such  a  condition,  if  in- 
tended, should  have  been  clearly  expressed,     lb.  et  Id. 

17.  The  facts  repel  such  presumption.  It  was  after  the  business-season,  when  the 
large  hotels  of  the  city  are  kept  at  an  expense.  To  suppose  that  one  would  pay  a  pre- 
mium for  the  privilege  of  losing  money,  is  absurd.  It  is  more  absurd  still  to  suppose 
that  the  lessor  intended  not  only  to  sacrifice  nine  thousand  dollars,  secured  to  him  by  the 
highest  of  privileges,  but  also  to  pay  a  premium  of  three  thousand  dollars  for  enjoying  the 
right  of  such  sacrifice.  The  absurdity  of  the  position  is  demonstrated  by  the  absurdity 
of  its  consequences.     3.  et  Id, 

18.  The  unexpired  term  of  a  lease,  with  the  movables  on  the  premises,  was  seized 
and  sold.  In  distributing  the  proceeds,  the  lessor  was  erroneously  paid  in  advance  his 
full  rent  to  the  expiration  of  the  term.  The  premises  having  burned  do^n  soon  after 
the  purchaser  had  taken  possession,  he  sued  the  lessor  for  the  rent  so  erroneously  paw. 
Held  ;  he  cannot  recover  it.     Balden  v.  Skiff,  12  A.  524. 

19.  The  claim  did  not  pass  by  the  acyudication  to  the  purchaser,  who  acquired  only 
the  right  of  occupation  with  the  obligation  of  paying  the  rent.  Quoad  the  original  les- 
seOj  his  contract  terminated  with  the  destruction  of  the  property  as  well  as  the  adjudica- 
tion. C.  C.  2667.  And  the  rent,  eiToneously  paid  out  of  the  sale  of  his  movables,  is  a 
debt  due  him  and  not  the  purchaser.    lb. 

20.  The  lease  of  mortgaged  property  is  dissolved  by  a  foreclosure  of  the  mortgage, 
and  the  purchaser  may  make  the  contract  his  own  with  the  lessee's  consent,  or  repudiate 
it  and  demand  immediate  possession.  The  lessee,  who  has  given  his  negotiable  notes  for 
future  rents  to  the  mortgagor  and  lessor,  incurs  the  risk  of  being  compelled  to  pay  them 
to  a  bond  fide  holder,  and,  at  the  same  time,  to  surrender  the  premises  or  pksy  for  their 
occupation  to  the  purchaser  under  the  foreclosure.  BareUi  v.  Szymamki,  14  A-  *'  J 
Sadhr  V.  White,  lb.  177.    Insolvency,  XI.  (c).  No.  21. 

21.  A  lease,  like  any  other  commutative  contract,  may,  under  the  resolutory  condition, 
be  dissolved  for  non-compliance  with  its  obligations.  So  a  lessor  may^sue  the  syndic  « 
his  insolvent  lessee,  who  has  failed  to  pay  the  rent,  for  a  dissolution  of  the  lease  aw 
possession  of  the  premises.  And  under  a  prayer  for  general  relief  his  right  to  enrortt 
bis  privilege,  up  to  delivery  of  possession,  on  a  tableau  of  distribution,  wiU  be  reserved. 
C.  C.  2041-2 ;  act  1865,  §  8,  No.  322.     Duhois  v.  Xxquet,  14  A.  427. 

gee  A?PBAL,  VII.  (a).  No.  14.    Costs,  III.  (a).  No.  18. 
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11.  Of  ths  Lease  of  Labor. 
(a)  Ooniractors  and  Workmen  by  the  Job. 

I)  In  General, 

1.  An  undertaker,  who  proffers  a  plan  for  work,  stipulates  thereby  that  it  is  feasible 
and  is  responsible  in  damages,  if  the  proprietor  suffer  loss  in  attempting  to  carry  it  into 
execution.     Orleans  Nov.  Go.  v.  jBoviU^  2  M.  86. 

2.  A  bailment  of  cotton,  to  be  ginned  and  baled,  is  for  the  mutual  benefit  of  bailor  and 
bailee  and  the  latter  is  exonerated,  if  he  prove  a  loss  from  an  accident  be  could  not  pre* 
vent  by  the  care,  which  prudent  men  use  in  their  own  concerns.  Brotusard  y.  Declouety 
6  N.  S.  260.    Loan,  I.  No.  2. 

3.  Every  contractor  warrants  the  quality  of  his  materials  and  the  workmanlike  char- 
acter of  his  work.     Lewie  v.  Blanchard,  8  N.  S.  291.     InfrOy  (c),  1),  No.  3. 

4.  Nor  is  he  relieved  from  the  warranty  by  agreeing  to  be  guided  by  his  employer. 
NxchoU  Y.  Hanse,  8  N.  S.  495. 

5.  Art.  2509  C.  C.  does  not  apply  to  a  workman  who  undertakes  to  make  a  mill ;  in 
such  case,  if  he  fail  or  make  an  insufficient  mill,  his  liability  extends  to  such  items  as  it 
is  presumed  were  contemplated  at  the  time  of  the  contract.     Lobdell  v.  Parker^  3  L.  332. 

6.  A  workman  who,  on  being  refused  his  demand  for  more  than  is  due  him,  leaves  his 
work  in  an  unfinished  state,  violates  his  contract,  an  j  the  employer  may  immediately 
engage  other  workmen  to  complete  the  job.     McCasken  v.  Smith,  16  L.  32. 

7.  A  contractor  is  liable  for  the  damage,  caused  by  his  failure  to  complete  a  building 
within  the  time  specified.     Percy  v.  Peyroux^  5  R.  179. 

8.  In  an  action  against  a  builder,  under  art.  2733  C.  C,  plaintiff  must  establish  that 
the  bad  condition  of  the  building  resulted  from  the  character  of  the  materials  or  work- 
manship. Under  C.  N.  art.  1792,  the  undertaker  is  liable  where  the  building  cracks,  or 
falls  from  a  defect  in  the  soil  on  which  it  was  erected.  Aliter^  under  our  code.  Fremont 
V.  Harris,  9  R.  23. 

9.  Where  the  contractor  failing  leaves  the  building  incomplete,  the  owner,  to  exercise 
the  right  of  applying  any  unpaid  instalment  to  its  completion,  need  not  have  the  work 
remaining  estimated  by  disinterested  parties.  Nothing  in  act  18  March,  1844,  No.  66, 
requires  it.     Bale  v.  WiUs,  3  A.  504 ;  St.  Louis  v.  Kirwan,  9  A.  31. 

10.  In  such  case,  necessary  expenditures  to  complete  the  building  ^must  be  deducted 
from  the  instalment  unpaid ;  §  3  of  the  act,  relative  to  arbitration,  contemplates  only  dis- 
putes between  the  contractor  and  his  employees  or  material-men.     Jb. 

11.  Proprietors  selecting  the  person  to  do  the  work,  for  which  they  contract  with  an 
undertaker,  assume  the  risk  of  skill.     Le  Duff^.  Porche,  5  A.  148. 

12.  One,  who  undertakes  to  set  kettles,  warrants  the  requisite  skill  and  experience. 
But  if  the  defects  of  the  work  be  attributable  to  the  haste,  with  which  the  employer  re- 
quires it  to  be  done  and  the  unreasonable  labor  exacted,  he  must  bear  the  loss.  Hager 
V.  Nolan,  6  A.  70. 

13.  Where  defendant  without  bad  faith  neglects  to  erect  a  sugar-mill  and  engine  at  a 
certain  period  and  the  planter  loses  part  of  his  crop,  which  it  is  to  be  presumed  both 
parties  contemplated  should  be  taken  off  with  the  milf  and  engine,  the  planter  may  recover 
the  value,  at  the  plantation,  of  the  sugar  so  lost  after  deducting  the  expenses  of  manufac- 
ture.    C.  C.  1928,  No.  1 ;  Rtigely  v.  Goodloe,  7  A.  294. 

14.  Or  if,  from  defects  in  the  machinery,  the  planter  be  delayed  in  refitting  it,  he  may 
recover  for  the  consequent  loss  in  his  crop  and  extra  wages.  Goodloe  v.  Rogers,  9  A. 
273;  10  A.  631. 

15.  Where  the  engineer  of  a  steamer  directs  the  manner  in  which  work  is  to  be  done 
on  the  machinery  in. a  matter,  in  which  his  knowledge  is  supposed  to  be  superior  to  that 
of  the  owners  and  employee,  the  latter  will  not  be  responsible  for  the  defects  of  the  work 
done  directly  against  his  opinion  and  advice.    McCan  v.  Ward,  11  A.  427. 

16.  Where  a  contract  specifies  no  time,  within  which  work  is  to  be  completed,  and 
there  is  no  violation  of  even  an  implied  understanding  on  the  subject,  no  damages  can  be 
daijned  for  a  delay  in  delivery  of  the  work.    Ferguson  v.  MiUaudon,  12  A.  348. 

17.  Where  plaintiff  agrees  to  put  boilers  made  for  defendant  in  good  order,  if  they  do 
not  work  well  the  first  season  they  are  in  use,  and  fails  to  do  so,  the  price  paid  a  compe- 
tent mechanic  to  do  the  work  will  be  allowed,  though  one  or  two  of  the  witnesses  think 
the  repairs  might  have  been  done  for  half  the  amount.     lb. 

See  Bills  and  Notes,  V.  (d),  Nos.  6, -9.  Obligations,  VIIL  (e),  No.  19.  Plead- 
iNO,  L  (c),  7),  No.  24.     Privilege,  III.  (f ).     Registry,  II.  (a),  1 ). 
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2)  Performance  of  ths  Work;  the  Plan  ;  DematUmM  therefrom ;  CanceUation  of  Cmfrad  ohi 

Indemnification  of  Contractor. 

1.  If  a  workman  undertake  to  repair  a  vessel  at  a  stipulated  price,  and  she  be  destrojed 
by  a  hurricane  whilst  he  is  at  work  on  her,  he  cannot  recover  for  the  materials  and  work 
already  expended.     Seguxn  v.  Debon,  3  M.  6. 

2.  Where  a  building-contract,  though  mentioning  the  main  building  alone,  is  to  be 
executed  according  to  a  plan  in  which  kitchens  are  marked,  the  plan  forms  part  of  the 
contract  and  the  contractor  is  bound  to  build  them.  Suarez  v.  Durcdde,  1  L.  264. 
Obligations,  V.  No.  36. 

3.  A  proprietor  may  cancel  at  pleasure  his  contract  with  an  undertaker ;  bat  if  he  do^ 
the  latter's  expense  and  labor  may  be  estimated  by  other  evidence  than  the  contract, 
which  is  annulled.     ViUalobos  v.  Mooney^  2  L.  332. 

4.  Unless  there  be  a  contrary  stipulation,  the  materials  of  an  old  house  removed  go 
by  custom  to  the  contractor  for  the  cost  of  their  removal.     lb. 

5.  One  who  contracts  to  build  a  house  according  to  a  plan,  or  for  a  fixed  price,  cannot 
claim  for  extra  work,  unless  he  show  it  was  done  at  the  proprietor's  request  or  with  bis 
consent,  express  or  implied ;  as  when  the  latter,  daily  present  at  the  buildinflTt  must 
have  seen  and  did  not  forbid  it  C.  C.  2734 ;  2  L.  490 ;  4  R.  399 ;  5  B.  179 ;  9  R.402; 
10  R.  94. 

6.  The  proprietor  who,  though  alleging  the  work  to  be  badly  done  and  insisting  that 
it  be  well  done,  takes  possession,  must  pay  for  the  work  done  and  cannot  refuse  because 
not  pot  in  default.     C.  C.  1907,  2740 ;  3  L.  1 ;  4  L.  465 ;  7  L.  134 ;  12  A  409. 

7.  Where  a  road  is  not  made  by  the  contractor  in  conformity  to  law,  bat  has  been 
examined  and  received  by  persons  duly  authorized  for  that  purpose,  its  original  structure 
cannot  be  inquired  into.     Orlecmi  Nav.  Co,  v.  Allard,  6  L.  492. 

8.  Where  one,  who  has  contracted  with  a  workman  for  a  building  at  a  fixed  price, 
discharges  him  before  its  completion,  the  workman  may  recover  on  a  quantum  meruit  the 
value  of  his  work  and  the  cost  of  materials.    Joublanc  v.  Daunoy,  6  L.  659. 

9.  The  contract  of  an  undertaker,  discharged  whether  for  good  cause  or  not,  is  at  an 
end  and  no  longer  the  standard  of  the  value  of  his  work,  though  admissible  as  the  estimate 
by  the  parties  of  that  to  be  done.    Dufour  v.  Janin^  3  L.  149. 

10.  A  party  is  liable  for  machinery  made  in  accordance  with  his  instructions,  though 
it  do  not  suit  the  purpose  intended.     Leedg  v.  Zeringue^  9  L.  204. 

11.  A  proprietor,  who  takes  possession  without  objection,  cannot  refuse  payment  for 
deviations  from  the  plan  to  which  he  has  assented.     MitcheUv,  OwreU^  11  L.2d2. 

12.  The  undertaker  or  builder  cannot  recover  for  work  done  by  him,  which  it  was 
agreed  in  the  contract  should. be  done  by  the  owner.     lb, 

13.  Art  2697  C.  C.  cannot  be  extended  by  implication  to  builders,  who  contract  with 
the  lessees.  Such  contractors  are  considered  as  working  on  the  lessee's  personal  credit, 
and  cannot  remove  the  materials  used  in  repairs  and  improvements,  because  not  paid  for. 
SewaU  V.  DupUsM,  2  R.  66.     Supra,  I.  (b),  2),  Nos.  5, 12. 

14*  The  proprietor  who  receives  and  uses  the  house,  though  the  undertaker  bare  not 
complied  with  his  contract,  must  pay  the  amount  stipulated,  when  the  value  of  the  work 
is  not  shown.     (Mrk  v.  Kemper,  3  R.  10.     Obligations,  VII.  (a),  5),  a.  No.  17. 

15.  Where,  for  the  contractor's  failure  by  his  fault  to  complete  the  building  at  the  time 
stipulated,  the  proprietor  annuls  the  contract  and  takes  possession  of  the  unfinished  build- 
ing, he  will  not  be  liable  for  materials,  e.  g.  door  and  window-frames  and  other  joinei^s 
work,  not  in  the  buildings  and  never  tendered  to,  nor  used  by,  bimu  Parkef  v.  ATGU- 
way,  7  R.  192. 

1 6.  On  the  proprietor's  default,  the  contractor's  damages  are  not  the  difference  be- 
tween the  amount  he  was  to  receive,  and  pay  under  sub-contracts  for  materials  and 
building.    Seaion  v.  Muny  No,  Two,  3  A.  44 ;  M'Cord  v.  We9t  Feliciana  Co,,  U.  285. 

17.  There  being  no  market-value,  the  question  of  profits  involves  a  minute  inquirj 
into  the  sub-contractors'  solvency  and  ability  to  comply  with  their  contracts,  the  cost  of 
materials,  the  expense  of  transporting  them  to  the  place  of  delivery,  etc^  the  whole  to 
be  assessed  at  the  time  of  the  breach  of  contract ;  and  wherever  the  estimate  most  be 
somewhat  conjectural,  damages  should  be  moderated  so  as  to  allow  for  any  partial  un- 
certainty.   Jb.    Obligations,  VII.  (a),  5),  b,  §  2,  No.  28. 

18.  A  contract  by  a  partnership,  as  undertakers  to  construct  a  i^ailroad,  will  be  can- 
celled by  the  death  of  any  of  the  parties,  unless  the  other  party  consent  that  the  work  be 
continued  by  the  heirs  or  others  employed  by  them.     C.  C.  2737 ;  ItLSA,  285. 
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4.  The  owner  who,  though  there  be  no  formal  deliTery  of  work,  ealU  for  a  detailed 
account  of  what  has  been  done  and  undertakes  himself  to  finish  it,  will  be  liable  for  the 
work  done  and  materials  furnished.     Vartan  ▼.  DwjpeyrB^  15  L.  260. 

5.  The  proprietor  cannot,  by  anticipated  payments  or  cancelling  his  contract  with  the 
contractor,  disappoint  the  expectations  of  those  who  on  its  faith  have  covenanted  to  fur- 
nish the  latter  with  materials  or  labor.  G.  G.  2744 ;  Gxnxrthy  v.  Campbell^  6  R.  878 ; 
Dumont  v.  Rwnan  Catholic  Church,  lb.  532.     Obligations,  YII.  (b),  1),  No.  7. 

6.  Mechanics,  etc,  under  act  1844,  No.  66,  as  against  the  owner,  Irald  mider  and  not 
beyond  the  building-contract.     Hale  v.  WiUs,  3  A.  504. 

7.  An  account,  which  states  the  quantity  of  materiak  furnished,  the  dates  of  delirerj, 
the  prices,  and  that  they  were  delivered  to  the  contractor  to  be  used  in  the  boildings, 
and  is  certified  by  a  justice  of  the  peace  as  sworn  to  before  him,  is  sufficient  under  the 
statute,     lb. 

8.  Mechanics,  etc.,  who  have  complied  with  the  act,  are  entitled  to  any  amoant  not 
exceeding  their  claims,  unpaid  under  the  contract  at  the  time  of  the  notice,  after  sob- 
tract  ing  the  amount  necessary  to  complete  the  buildings.     lb. 

9.  But  the  owner  in  such  case  is  not  liable  beyond  the  amount  of  his  contract,  nor  for 
anticipated  payments  to  the  contractor,  if  made  before  notice  of  the  claims  of  the  laborer 
or  material-man.     lb. 

10.  The  laborers  and  furnishers  of  materials  inter  m  must  share  the  fund  pro  rata  ; 
they  do  not  rank  in  the  order  of  time,  and  any  one  of  them  may  participate  in  the  fund 
until  distributed.     lb. 

11.  The  object  of  the  act  is  to  give  those  employed  by  the  oontractor  the  benefit  of 
any  amount,  due  him  by  the  proprietor.     AUet^  v.  Wills,  4  A.  97. 

12.  Where,  on  the  contractor's  default,  the  proprietor  finishes  the  building  forasnm 
not  exceeding  the  last  instalment,  and  the  preceding  paid  in  advance,  after  deducting 
the  damages  recoverable  under  the  contract,  was  enough  to  pay  the  workmen,  who  bad 
notified  the  proprietor  of  their  claims  before  maturity  of  the  instalment  so  paid  in  ad- 
vance, he  will  be  liable  for  their  claims,     lb. 

13.  Where  a  contractor  fails  to  complete  a  building  within  the  specified  time  but  is  not 
put  in  default,  and  the  last  instalment  was  to  have  been  paid  him  fifteen  dajs  aAer 
completion  of  the  work,  for  which  there  is  no  evidence  of  any  expenditure  bj  the  pro- 
prietor, the  latter,  duly  notified  by  the  workmen  before  expiration  of  the  fifteen  days,  is 
liable  to  them  to  the  amount  of  the  last  instalment.    Jarda  v.  Cfobet,  5  A.  431. 

14.  The  rights  of  a  workman,  etc,  under  act  1844,  cannot  be  affected  by  any  facilities 
the  owner  may  give  the  contractors  beyond  the  stipulations  of  his  contract  with  them. 
McBumey  v.  Bradbury,  6  A.  39. 

15.  Under  act  1844  woricmen,  etc,  fcquire  a  money-claim  against  the  proprietor,  even 
if  the  contract  be  not  registered ;  but  unless  registered,  where  the  contract  is  over  ^ 
hundred  dollars,  they  acquire  no  privilege.  Whitla  v.  Taylor,  6  A.  480.  Pkivilsoe, 
III.  (f ),  Nos.  11, 13. 

16.  Creditors  under  act  1844  have  no  higher  rights  than  the  contractor ;  the  object  of 
that  statute  is  to  secure  to  them,  after  taking  the  proper  steps,  the  benefit  of  what  the 
proprietor  may  justly  owe  under  his  contract,  but  no  more.  McJLaughlin  v.  Goodduatx^ 
7  A.  101. 

17.  So,  where  for  the  defective  character  of  the  work  a  deduction  is  made  on  the  last 
instalment  by  arbitrators,  to  whom  the  proprietor  and  oontractor  had  agreed  in  the  ongi- 
nal  contract  to  submit  their  differences,  the  creditors,  who  have  given  no  notice  of  their 
claims  before  the  submission,  cannot  disturb  it  without  conclusively  showing  it  unjost  A 

18.  Service  of  notice  under  act  1844  must  conform  to  cases  of  citation  and  garnish- 
ment, and  if  made  on  the  proprietor,  neither  personally  nor  at  his  domicil,  bat  on  his 
partner  in  a  commercial  firm  at  the  counting-house,  is  insufficient,  lb.  CrriLTiOH,  II. 
No.  18. 

19.  The  owner  who  stipulates  to  make  the  contractor  monthly  payments  daring  the 
work,  on  an  architect's  certificate  that  the  work  done  warrants  the  payment,  will  be  pro- 
tected in  any  monthly  payment  by  the  certificate  behind  which  a  sub-oontractor,  aader 
act  1844,  cannot  go,  to  show  it  untrue.     Roumlot  v.  Kirwin,  8  A.  300. 

20.  The  act  protects  the  sub-contractor  against  all  anticipated  payments  sviiequti^  to 
the  delivery  of  an  attested  account,  which  fixes  the  rights  of  the  purties  when  made, 
but  does  not  relate  back  to  any  previous  time.     lb. ;  Mooreg  v.  Wire,  8  A.  382. 

21.  Under  the  act,  the  owner  is  not  to  be  punished  for  the  builder's  bad  workmanship. 
If  he  have  paid  for  a  good  wall,  and  it  turn  out  to  be  bad  or  be  injured  by  the  fall  of 
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be  held  to  the  liability  of  a  common  carrier ;  particularly  where  impliedly  admitted  in 
his  pleadings.     Lengsfield  v,  Janes,  1 1  A.  624. 

10.  And  where,  in  such  case,  damage  is  established,  the  burden  is  on  defendant  to 
show  that  it  occurred  through  one  of  the  excepted  perils.  lb.  Shipping,  X.  (c),  3), 
No.  2. 

11.  Plaintiff  in  such  case,  by  inspecting  the  fiat-boat,  does  not  assume  the  risk  of  its 
seaworthiness.  The  contract  does  not  so  read,  and  plaintiff  may  well  have  confided  in 
defendant's  guaranty  against  everything  but  the  perils  of  the  river.    lb. 

12.  Nor  is  plaintiff's  right  to  damages  waived  by  the  fact  that,  after  the  flatboat  had 
sunk,  he  sent  an  agent  to  take  oif  the  damaged  cotton  and  paid  defendant  salvage,  with- 
out which  the  cotton  would  not  have  been  delivered  by  the  latter,  who  acknowledged 
his  inability  to  comply  with  his  contract  and  assented  to  the  removal  of  the  cotton.  A 

See  Corporations,  II.  (c),  Nos.  18,  21,  24.  Deposit,  III.  Nos.  13,23.  Obliga- 
tions, VII.  (a),  5),  B,  §  2,  No.  30.  Offences  and  Quasi  Offences,II.  (e),2);  (g), 
2),  A.     Privilege,  III.  (c),  1). 

(c)  Servants  and  Other  Lessors  of  Labor. 

1)  In  General 

1.  A  master  may  correct  his  apprentice,  but  not  in  a  wanton  or  cruel  manner.  Mitdi- 
eU  V.  Armitage,  10  M.  38. 

2.  It  is*  not  sufficient  to  establish  a  charge  for  measuring  and  valuing  a  building,  to 
show  that  it  is  customary  in  New  Orleans.     Sennett  v.  Pierce,  1  N.  S.  192. 

8.  One,  undertaking  to  superintend  a  distillery  and  sugar  plantation,  warrants  the 
necessary  skill.     Garahan  v.  Weeks,  8  N.  S.  190.     SuprOj  (a),  1),  Nos.  3, 12. 

4.  Indenture  of  apprenticeship  is  personal,  and  the  apprentice  cannot  be  assigned  from 
one  master  to  another  without  his  consent.      Versailles  v.  ffall^  5  L.  282. 

5.  A  clerk  cannot  recover  on  a  quantum  meruit,  when  he  has  served  under  no  con- 
tract, express  or  implied,  but  depended  on  the  beneficence  of  his  employer  who  is  his 
relation.     Tilghman  v.  Lewis^  8  L.  108.     Quasi  Contracts,  I. 

6.  One,  employed  to  liquidate  the  affairs  of  a  commercial  partnership,  cannot  ekim  a 
commission  on  the  value  of  goods  divided  in  kind  among  the  partners ;  but  maj  claim 
a  compensation  proportioned  to  his  trouble.     GiUett  v.  Deraneo,  5  R.  13. 

7.  When  an  overseer  does  not  follow  the  usual  course  of  engaging  for  a  fixed  salaiy, 
the  court  should  reduce  his  claim  to  the  lowest  sum  the  evidence  will  justify.  (Tairta  v. 
Garcia,  7  A.  526. 

8.  Though  an  overseer  can  claim  wages  for  th^  time  he  has  served,  even  when  dis- 
charged for  just  cause,  e,  g.  for  shooting  a  slave  under  his  charge,  he  is  liable  in  damages 
for  his  torts,  and  these  may  be  deducted  from  his  wages.     C.  C.  2123 ;  Taylor  v.  Poter- 

^  son,  9  A.  251.     Infra,  2),  No.  10.     Slaves,  I.  (d),  3),  a,  No.  7. 

9.  In  assessing  such  damages  the  court  may  consider,  not  only  the  character  of  the 
tort,  but  also  the  planter's  inconvenience  until  he  could  get  another  overseer.    Ih. 

10.  The  contract  of  hiring  is  included  in  the  general  rule,  under  which  the  inexecu- 
tion  of  contracts  gives  rise  to  damages.     C.  0. 1924 ;  jfd. 

11.  An  overseer  suing  for  wages  under  a  contract,  hj  which  he  was  to  receive  for  his 
services  a  certain  part  of  the  crop,  must  show  its  value.     TaHbert  v.  Stone,  10  A.  537. 

12.  When  one  undertakes  to  superintend  the  moulding  and  burning  of  bricks,  and  the 
kiln  turns  out  badly  from  some  cause  not  attributable  to  any  unforeseen  accident  or  on- 
controllable  event,  he  will  be  responsible  tor  the  direct  loss.  Overton  v.  Sinum,  10  A. 
685. 

13.  An  overseer  cannot  retain  the  plantation  against  his  employer ;  his  possession  u 
not  that  of  tenant  or  owner,  and  cannot  give  rise  to  the  same  proceedings  in  ejectment 
If  unjustly  discharged  before  expiration  -of  his  term  of  service,  he  has  his  remedj 
under  the  code ;  but  he  cannot  keep  his  employer  from  possession  until  a  judgment  on 
their  contract.     Ferret  v.  Sanchez,  12  A.  687. 

14.  So  where  an  overseer  discharged,  whether  for  just  cause  or  not,  refuses  his 
Employer  entrance  into  his  own  house,  his  possession  is  tortious,  and,  as  he  himself  b  a 
trespasser,  his  expulsion  by  such  force  as  is  necessary  to  overcome  his  resistance  gives 
rise  to  no  damages.     lb. 

See  act  9  March,  1855,  No.  44,  relative  to  apprentices  and  indented  servants. 
Offences  and  Quasi  Offences,  II.  (h).    Shipping,  V.  (b). 
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cause  on  two  months'  notice,  and  he  dismisses  her  without  notice  and  in  vioktioii  of  the 
contract,  he  will  be  liable  for  the  penalty  and  cannot  be  exempted  simply  on  payment 
of  two  months*  services,  beside  the  amount  due  her.     lb. 

19.  Where,  by  a  charter,  the  directors  can  remove  their  secretary  at  discretion,  he 
holds  office  at  their  pleasure,  the  charter  being  the  law  between  the  parties  and  taking 
the  case  out  of  the  general  rules  relative  to  the  hiring  of  labor.  Dinkgraoe  y.  Vxch- 
hurg  Co.,  10  A.  514. 

20.  It  is  doubtful  if  a  court  can  control  or  review  such  a  discretionary  power,  nnleis 
in  the  form  of  an  action  of  damages,  and  then  only  when  the  removal  is  accompanied 
by  circumstances,  injurious  to  the  feelings  or  reputation  of  the  officer  removed.    lb. 

21.  A  clerk  must  treat  his  employers  with  respect ;  habitual  insolence  towards  them, 
or  rude  and  offensive  conduct  to  the  friends  and  customers  of  the  house,  calculated  to  de- 
ter them  from  coming  to  the  establishment  to  transact  business,  will  justify  his  dismiaal. 
Frederick  v.  RaUi,  11  A.  425. 

22.  An  overseer  who  shoots  at  one  of  the  negroes  under  his  charge,  while  endeayoring 
to  escape  punishment,  may  be  discharged.  Such  a  mode  of  maintaining  discipline  am6Dg 
slaves  is  wholly  inadmissible,  and  cannot  be  justified  on  pretence  that  it  was  resorted  to 
for  intimidation.     Wilson  v.  Bomer,  11  A.  640. 

28.  An  overseer  having  exclusive  management  of  a  plantation,  and  a  part  of  its 
revenues  for  his  wages,  though  properly  dismissed  for  mismanagement  and  misbehavior, 
may  recover  a  fair  remuneration  for  his  services  up  to  his  discharge.  Lambert  v.  King, 
12  A.  662. 

24.  In  estimating  his  services,  reference  should  be  had  to  the  stipulations  of  the  con- 
tract, and  the  probable  amount  he  would  have  received  as  well  as  the  planter  had  the 
contract  not  been  violated.    3. 

25.  Art.  2720  C.  C.  applies  to  all  persons  who  hire  out  their  services  for  a  fixed 
period,  except  menial  servants ;  e.  g,  clerks,  attorneys  at  law  retained  at  an  annual 
salary,  superintendents  of  cotton-presses,  agents  to  recover  an  estate,  etc ;  in  like  manner 
it' applies  to  a  pilot  on  a  steamer  in  the  rivei^trade.     Shoemaker  v.  Bryaxi,  12  A  697. 

26.  The  deliberate  and  intentional  disobedience  of  a  planter's  instructions  to  his  0Te^ 
seer,  that  he  is  not  himself  to  chastise  the  slaves  under  his  control,  justifies  his  discharge. 
Keuee  v.  Maigfieldy  14  A.  90. 

27.  An  employee's  discharge  for  sufficient  cause,  before  expiration  of  his  term  of 
service,  works  no  forfeiture  of  his  previous  wages.  C.  C.  2719—20.  Such  forfeiture  is 
inflicted  by  C.  C.  2721,  when,  without  just  cause,  he  leaves  his  employer's  service  before 
expiration  of  its  terra ;  but  the  penalty  must  be  limited  to  the  case  expressed.  A 
Laws,  II.  (h). 

See  Pleading,  V.  (e).  No.  32. 

LEGITIMACY. 
See  Parent  and  Child.    Laws,  IV.  Nos.  7,  ei  seq.    Marriage,  I.  (a). 

LESION. 

See  Donations,  IV.  No.  1.  Obligations,  III.  (b),  4).  Sale,  VI.  (b).  Par- 
tition, IV.  No.  2.  Prescription,  III.  (c),  1),  No,  10.  Surettship«  L  (a),  No.  8. 
Transaction,  Nos.  17,  28. 

LETTER. 

See  Lease.  Attachment,  VII.  (b),  No.  6.  Bills  and  Notes,  V.  (c) ;  VIL  (c) ; 
VIIL  (c).  No.  24.  Donations,  VI.  (e).  Evidence,  XIL  (a).  No.  8;  XV.  (d),  1), 
Nos.  4,  «<  aZ.  /  XXn.  (b)  ;  XXIIL  (f ),  No.  6 ;  (g),  No.  22 ;  XXV.  (c),  Na  S.  Ik- 
junction,  II.  (c).  No.  1.  Insolyenct,  VIL  Nos.  2,  8.  Execution,  V.  (d),  8), 
No.  24.  Mandate,  V.  (b),  1),  No.  7 ;  5),  No.  7.  Sale,  L  (a).  No.  10 ;  ffl.  (c),2)» 
A,  No.  8.  Registry,  IH.  (a),  2),  No.  8.  Obligations,  IIL  (c),  2),  d,  Na  2.  Pwv. 
iLBGE,  IIL  (d),  2),  A.    Suretyship,  U.  (a),  2).    Succession,  Vll. 

LEVEES. 
See  Roads. 
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1.  In  an  action  of  slander,  it  is  sufficient  to  prove  the  substance  of  the  words  charged ; 
bat  proof  of  an  accusation  of  dishonestly  obtaining  goods  does  not  support  the  allegation 
of  an  accusation  of  robbing  them.     Freehnd  v.  Lanfear^  2  N.  S.  257. 

2.  A  charge  of  perjury,  made  in  a  legal  proceeding  with  a  view  to  bring  a  party  to 
justice,  affords  no  ground  of  action.     Watnack  v.  Kemp,  6  N.  S.  480. 

8.  In  an  action  of  slander,  other  words  than  those  charged,  spoken  at  other  times  but 
within  one  year  before  the  suit,  may  be  proved  to  show  malice.  JKendrick  v.  Kemp,  6 
N.  S.  501.    Criminal  Law,  XII.  (b),  Nos.  3,  4. 

4.  But  it  cannot  be  shown  in  mitigation,  that,  for  stme  time  before  suit,  the  people  of 
the  parish  were  in  the  habit  of  speaking  opprobriously  of  plaintiff.     3. 

5.  An  action  of  damages  for  slander  is  maintainable  under  the  new  code,  even  if  the 
old  laws  of  the  country  be  repealed.     Carlin  v.  Stewart,  2  L.  76. 

6.  In  cases  of  slander,  professional  men  are  often  unable  to  testify  directly  to  the 
injury,  and  the  jury  must  find  a  guide  in  their  own  consciences  for  the  damages.     lb. 

7.  In  actions  of  slander,  it  is  sufficient  to  prove  in  substance  the  words  charged  ;  and 
these  must  be  considered  in  their  popular  sense  and  in  relation  to  the  idea  conveyed,  or 
intended  to  be  conveyed,  to  the  bystanders.     TrinMe  v.  Moore,  2  L.  577. 

8.  Malice  is  of  the  essence  of  slander  ;*  unless  it  be  alleged,  no  action  can  be  main- 
tained. It  need  not  be  expressly  proved  ;  it  may  be  implied  ;  but  it  must  be  proved. 
8  L.  207  ;  2  R.  ^5  ;  5  R.  116;  8  R.  5L 

9.  In  actions  of  slander,  plaintiff  may  recover  though  he  show  no  special  damage. 
The  jury  have  no  fixed  rule  in  assessing  damages,  and  may  take  into  consideration  the 
trouble  incurred  in  seeking  relief.     Guice  v.  Harvey,  14  L.  198. 

10.  Our  courts  are  not  bound  by  the  technical  rules  of  the  common  law  in  cases  of 
slander ;  but  wherever  our  law  is  silent,  they  may  resort  to  a  foreign  system  for  a  rule, 
if  consistent  with  reason  and  equity.     MiUer  v.  Holstein,  16  L.  889. 

11.  But  the  court  is  not  prepared  to  adopt  the  common-law  distinction  between  words 
actionable  in  themselves,  and  words  which  are  pot ;  and  to  decide  that  one  cannot  re- 
cover, unless  charged  with  an  indictable  offence,  without  proof  of  special  damage.    lb, 

12.  Such  a  doctrine  is  not  supported  by  art  2294  C.  C.,  which  embraces  all  injurious 
words,     lb, 

18.  A  charge  against  plaintiff  of  having  sworn  falsely,  and  being  a  rascal,  is  itself  a 
presumption  of  damage ;  and  where  his  character  has  always  been  good,  a  verdict  of  five 
hundred  dollars  in  his  favor  will  be  maintained.     C.  0.  1928  ;  lb, 

14.  Every  act  causing  damage  creates  responsibility ;  and  when  its  extent  is  not  de- 
fined or  the  law  is  silent  thereoi^,  the  court,  under  0.  C.  21,  will  decide  according  to 
natural  law  or  usage.     3, 

15.  Mabtin,  J.,  dissenting.  There  are  words  actionable  in  themselves,  for  which 
damages  will  be  given,  though  none  be  proved ;  and  there  are  words  not  actionable  in 
themselves,  for  which  no  damages  will  be  given,  unless  some  be  proved.     lb, 

16.  The  jury  ought  not  to  be  instructed,  that  if  the  words  charged  plaintiff  falsely  and 
maliciously  with  moral  turpitude  so  as  to  injure  his  character,  they  might  find  for  him, 
without  any  special  damages  shown.     lb, 

17.  Where  plaintiff,  a  person  of  color,  on  abandoning  defendant,  her  father,  to  live  in 
concubinage,  is  charged  by  him  in  a  moment  of  irritation  with  being  a  thief  and  most 
infamous,  a  verdict  for  a  trifiing  sum  in  her  favor  will  on  appeal  be  reversed,  and  judg- 
ment rendered  for  defendant.  The  language  which,  applied  to  any  other  person  than  a 
guilty  daughter,  might  be  considered  malicious,  will,  under  such  circumstances,  be  as- 
cribed rather  to  a  sense  of  duty  than  the  promptings  of  malevolence.  JSolet  v.  Solet,  1 
R.  889. 

18.  A  corporation  cannot  sue  for  slander.     St,  Loins  v.  Bianc,  8  R.  51. 

19.  In  an  action  of  libelj  proof  of  damage  firom  the  publication  is  not  necessary  to  re- 
cover. The  actual  pecuniary  damage  in  such  actions  can  rarely  be  proved,  and  is  never 
the  sole  rule  of  assessment.     8  A.  69 ;  11  A.  206. 

20.  In  an  action  of  slander,  defendant  may  prove  in  mitigation  that,  a  short  time  be- 
fore suit  a  third  person  told  plaintiff,  the  prosecution  shoald  cost  him  nothing;  that 
plaintiff  appeared  not  to  wish  to  sue ;  and  that  such  person  said  to  him,  he  intended  to 
break  defendant  down  by  lawsuits  or  otherwise.     Douglass  v.  Oraig,  8  A.  689. 

21.  If  plaintiff  undertake  to  show  that  matters,  asserted  by  defendant  as  the  grounds 
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for  his  belief  of  the  truth  of  the  charge,  were  false,  and  thus  establish  malice,  defendant 
may  rebut  such  testimony  and  show  the  truth  of  such  assertion,  even  under  the  genera] 
issue,  to  repel  the  inference  of  malice.     Brown  v.  Wright^  6  A  254. 

22.  Where  defendant  did  not  originate  the  slander,  and  evidently  acted  without  malice 
in  repeating  it,  and  nothing  shows  that  plaintiff  was  in  anj  manner  injured,  nominal 
damages  onlj  will  be  given.     Dohard  v.  Nunez,  6  A.  294. 

23.  A  charge  of  thefl,  entirely  unwarranted  and  tending  to  injure  plaintiff  in  his 
business,  will  render  defendant  liable  in  damages.     Cook  v.  Tardo^  6  A  779. 

24.  Words,  uttered  without  malice  and  under  circumstances  from  which  no  malice  is 
in  law  implied,  carry  with  them  no  pecuniary  responsibility.  Gilbert  v.  Palmer^  8  A. 
130. 

25.  The  interchange  of  opprobrious  epithets  and  mutual  vituperation  will  justify  a 
verdict  for  defendant,  though  the  slanderous  words  be  proved  as  charged.  Fulda  t. 
Caldwell,  9  A.  358. 

26.  The  general  issue  precludes  defendant  from  setting  up  justification.  MUer  t. 
Boy,  10  A.  231. 

27.  It  is  no  ground  of  mitigation,  that  the  language  was  used  at  the  public  meeting  of 
a  temperance  society,  when  not  uttered  in  public  debate  nor  in  the  regular  discharge  of 
any  official  duty.     Jb. 

28.  Injuries  to  one's  feelings  and  social  standing  are  not  susceptible  of  precise  ad- 
measurement. Still,  in  a  very  limited  class  of  cases,  such  injuries  are  recognised  as  a 
legitimate  ground  of  action.     3. 

29.  When  the  facts  of  a  publication,  though  literally  true,  are  satisfactorily  explained, 
and  the  inferences  which  defendant  intended  should  be  drawn  from,  them,  and  for  which 
the  publication  seems  to  have  been  made,  have  nothing  to  rest  on,  malice  may  be  inferred. 
King  v.  Battard,  10  A.  557. 

30.  So,  too,  defendant's  admission  that  the  acts,  touching  which  he  had  questioned 
plaintiff,  were  done  without  a  criminal  intent,  is  an  admission  that  the  chai^  those 
questions  imply  are  false^  and  so  malicious.     Jb. 

31.  Whatever  be  the  common-law  rule,  in  this  state  under  art.  1928  C.  C.  the  jary's 
discretion  is  never  unlimited ;  and  though  their  verdict  is  not  to  be  disturbed  on  slight 
grounds,  there  are  limits  beyond  which  it  is  the  court's  duty  to  interfere.  As  a  general 
rule,  however,  the  damages  will  not  be  reduced  to  a  bare  compensation  for  the  probable 
injury  sustained.  3,    Offences  and  Quasi  Offences,  II.  (g),  1),  No.  10. 

32.  Defendant's  failure  to  prove  the  charges,  alleged  in  his  answer  to  be  true,  does  not 
necessarily  prevent  the  reduction  of  damages.  The  power  to  reduce  them  in  all  cases  is 
clearly  given  and,  where  a  proper  case  arises,  will  be  exercised.     lb. 

33.  So  where  both  parties  were  in  fault,  and  though  defendant  had  published  a  mali- 
cious libel  which  he  failed  to  justify,  yet  plaintiff  had  himself  been  guilty  of  varioas 
grievances  towards  defendant,  and  bad  in  some  measure  taken  the  law  into  his  own 
hands,  a  verdict  against  defendant  was  reduced  from  fourteen  to  five  thousand  dollars.  Ih. 

34.  In  defendant's  absence  bis  employee,  finding  in  the  records  of  a  recorder's  coart, 
of  which  it  was  customary  for  newspapers  to  make  notes,  that  plaintiff  had  been  arrested 
on  a  grave  charge,  wrote  and  published  in  defendant's  newspaper  before  any  examina- 
tion an  exaggerated  article  which,  assuming  plaintiff's  guilt,  went  far  beyond  the  affida- 
vit and  proclaimed  him  a  noted  criminal.  The  article  was  wholly  unjustifiable,  plaintif 
being  on  his  preliminary  examination  honorably  discharged ;  and  the  day  after,  defend- 
ant retracted  the  charge  publicly  in  his  newspaper,  with  which  cunende  plaintiff  expressed 
himself  satisfied.  A  verdict  for  one  thousand  dollars  against  defendant,  who  admitted 
the  publication  of  the  article  and  its  falsity,  it  was  held,  should  not  be  disturbed.  Tretca 
v.  Maddox,  11  A.  206. 

35.  The  jury,  in  such  case,  might  infer  malice  though  none  were  expressly  proved 
Malice  is  not  a  spite  against  the  individual,  but  mahu  animus,  a  wanton  disposition 
grossly  regardless  of  the  rights  of  others.  At  common  law,  if  the  words  be  in  themselves 
actionable,  e.  g.  if  they  charge  an  indictable  offence,  malicious  intent  is  an  inference  of 
law  and  so  requires  no  proof,     lb. 

36.  Defendant  had  a  right  to  report  plaintiff's  arrest  on  a  particular  chaige,  hot  not 
to  assume  his  guilt  and  charge  him  with  other  crimes.  And  defendant  is  without  excuse, 
not  having  shown  that  his  charge  was  made  with  good  motives  and  for  justifiable  ends. 
lb, 

37.  The  slander,  circulated  by  one  issue  of  the  paper,  could  not  be  wholly  obliterated 
by  the  recantation  in  another  which,  though  to  be  considered  in  estimating  damages, 


LICENSE  —  LITIGIOUS  RIGHTS. 

oonld  not  entirely  exonerate  defendant.  All  who  saw  the  first  ma 
last;  and  a  reputation  thus  publicly  assailed  cannot  be  easily  r< 
misM  non  revertiU     lb. 

38.  Plaintiff's  satisfaction  expressed  with  the  apology,  not  beinj 
reservation  of  his  right  of  action,  was  no  waiver  of  his  claim  to  dai 
proof  of  an  express  agreement,  it  cannot  be  presumed,  he  remittee 
No.  5. 

39.  The  court  in  such  case  may  refuse  to  instruct  the  jury,  **  tl 
publication  without  malice  and  moral  turpitude,  no  verdict  of  dai 
without  special  proof  of  the  pecuniary  amount  suffered."  Thoug 
responsible  for  his  agent's  publication,  were  wholly  without  moral 
ages  could  be  given  without  special  proof  of  the  pecuniary  amount  i 

40.  Whilst  our  jurisprudence,  it  is  settled,  does  not  distinguish  be 
able  and  words  not  actionable  as  the  basis  of  damages,  where  none 
and  thus  the  fullest  scope  is  given  to  arts.  1928,  2294  C.  C,  still  i 
less  disposed  to  interfere  with  a  verdict,  at  least  for  the  purpose  of 
no  special  damages  are  shown.     Feray  v.  Foote,  12  A.  894. 

41.  By  act  15  March,  1855,  No.  311,  the  truth  of  the  words  const 
civil  action  for  slander  or  libel ;  and  in  prosecutions  for  libel,  the  t 
good  motives  and  for  justifiable  ends,  justifies  an  acquittal.   Eayne  v 

42.  Where  the  slanderous  report,  with  whose  circulation  defenda 
nated  with  another  person  who,  when  confronted  with  plaintiff,  adm 
it  to  defendant,  and-  the  latter,  who  had  always  been  friendly  with  p 
it  stated  that  it  was  une  farce,  un  badinage  —  and  the  whole  thi 
been  a  jest  invented  by  other  persons  than  defendant,  entirely  unfc 
by  no  one,  the  essential  ingredient  of  malice  not  being  established,  ] 
be  dismissed.     Harry  v.  Constantino  14  A.  782. 

See  Attorney,  II.  (b).  No.  7.    Courts,  III.  Nos.  2,  3.    Crimi 
No.  2.    Evidence,  X.  (a).  No.  10.    Marriage,  I.  (a).  No.  17. 
Opfences  and  Quasi  Offences,  II.  (g),  1)  ;  2),  a.    Pleading, 
Slander  of  Title. 

LICENSE- 

1.  Under  act  14  March,  1852,  No.  105,  relative  to  the  licensing 
even  if  the  corporate  authorities  can  impose  any  sum  they  please  as 
a  license,  still  they  cannot  seize  property  by  summary  process  for  \ 
when  granted.     HaU  v.  Bastrop,  11  A.  603. 

2.  If  one  with  a  license  fail  to  pay  for  it,  the  remedy  is  by  ordinal 
a  license  he  sell  spirituous  liquors,  the  criminal  laws  adOTord  an  amph 

See  acts  14  March,  1860,  No.  217,  for  the  better  collection  of  1 
1859,  No.  16,  prohibiting  licenses  to  free  negroes  and  persons  < 
bilKard-tables,  coffee-houses,  and  retail  stores  where  spirituous  1 
March,  1859,  No.  45,  for  licensing  shipping-masters ;  1855,  No.  126, 
bouses ;  Na  280,  §  2,  relative  to  pedlers  and  hawkers.  Attorne 
NAL  Law,  IX.  (h)  ;  XIL  (a).  No.  4.  Evidence,  VIII.  No.  3. 
6.  New  Orleans,  II.  (e),  8).  Physician.  Taxes,  II.  (a),  N< 
3 ;  2),  A,  No.  5  ;  III.  (c),  3),  Nos.  7,  17.    Shipping,  II.  No.  20. 
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L  Or  COMMODATUM. 

IL  Of  Mutuum. 
m.  Of  Loan  on  Intebbbt. 

(a)  Jh  GumraL  l)  In  Gtnerai. 

;.;    rr  2)   What  CmutUuUg  Uiury;and  Disumt 

(b)  Usury.  ^  Usurious  SUpJatiiu. 

I.  Of  Comhodatum. 

1.  The  bailor,  who  proves  that  the  thing  sued  for  was  lent,  need  not  prove  its  loss  by 
the  bailee's  fault ;  the  latter  must  prove  the  circumstances  excusing  his  failjire  to  retain 
it.    NtchoUs  V.  Itohnd,  11  M.  190. 

2.  In  bailments,  reciprocally  beneficial  to  both  parties,  the  same  care  is  expected  of 
the  bailee  as  every  prudent  man  takes  of  his  own  goods.  Ih.     Lease,  II.  (a),  1),  No.  2. 

3.  One,  by  whose  neglect  or  imprudence  a  slave  he  has  borrowed  dies,  must  paj  his 
value.     NihleU  v.  WhiU,  7  L.  225. 

4.  A  father  had,  for  more  than  three  years,  loaned  a  slave  in  Alabama  to  his  daughter 
to  whom,  on  her  departure  for  this  state,  he  executed  an  instrument  acknowledgiDg  a 
loan  of  the  slave  to  her  to  remain  in  her  hands  until  called  for,  and,  if  not  called  for,  to 
remain  to  her  heirs.  Jleldy  that  so  far  from  recognizing  a  previous  donatioD,  it  guarded 
against  any  inference  of  an  absolute  title  from  her  continued  possession,  and  that  no  title 
had  vested  in  her  by  the  laws  of  Alabama.     H%n$on  v.  Hinsofiy  1 0  A.  580. 

5.  The  Alabama  statute  of  frauds  protects  only  creditors  of,  and  purchasers  from,  the 
party  in  possession  ;  as  to  them  only  a  loan  or  conveyance,  with  the  reservation  of  the 
use,  is  to  be  taken  as  fraudulent  and  the  absolute  property  to  be  with  the  possessioo.  A 

II.  Of  Mututim, 

1.  Where  a  minor's  debtor  obtains  an  extension  of  credit  by  binding  himself  to  paj 
the  tutor  individually  the  debt  with  interest,  the  transaction  is  a  loan  trtvi  manUf  bj 
which  the  tutor  becomes  liable  to  the  minor  in  the  same  manner  as  if  he  counted  off  the 
money  to  the  debtor,  and  received  it  back  in  discharge  of  the  minor's  claim.  Weim^ 
prender  v.  Fleming^  8  N.  S.  95. 

2.  The  loan  of  money,  to  pay  the  price  of  property,  gives  no  title  to  the  lender  in  anj 
case.     Dalon  v.  LacroiXy  8  N.  S.  446. 

8.  It  is  of  the  essence  of  the  contract  of  loan  that  he,  who  receives  the  money,  abonld 
incur  the  obligation  to  return  it.     NoU  v.  Papet,  15  Li.  306. 

4.  Defendant  delivered  a  certain  sum  in  bank-notes  to  plaintiff,  receiving  from  the 
latter  sufficient  notes  of  a  different  bank  and  of  a  different  rate  of  currency  to  equal  the 
amount  he  had  given ;  either  party  on  ^ving  certain  notice,  and  restoring  a  like  amount 
of  notes  as  those  originally  received,  was  to  be  entitled  to  a  like  amount  of  those  origi- 
nally delivered  :  held;  the  transaction  is  one  (^mutual  loans  for  consumption.  £gtrt(m 
V,  JBucknery  4  R  846. 

5.  Where,  in  such  case,  defendants  refuse  to  receive  their  notes  after  the  notice  agreed 
on,  plaintiffs  cannot  sell  or  purchase  them  themselves  ;  they  should  deposit  them  in  some 
safe  place  at  defendants'  risk,  and  proceed  to  recover  the  amount  of  their  own  notes, 
under  arts.  2892-3  C.  C,  at  their  value  on  the  day  of  defendants'  default.    A 

6.  One,  who  receives  a  cash  advance,  must  show  affirmatively  his  right  to  delaj  its 
payment  The  lender  may  enforce  his  claim  at  once,  though  he  have  accepted  a  collat- 
eral security  it  may  require  much  time  to  realize.     Canonge  v.  Fuselier,  10  A  697. 

7.  Thus  ;  one  of  the  heirs  of  a  succession  in  course  of  liquidation  proposed,  on  obtain- 
ing a  loan  from  an  attorney  representing  her  interest,  that  he  should  reimburse  himself 
out  of  the  assets  when  distributed.  The  proposition  was  accepted  and  the  heir  made 
an  assignment  accordingly.  Held ;  the  attorney  may  sue  at  once  for  the  loan  without 
waiting  for  the  distribution.     3. 
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III.  Of  Loan  on  Interest. 

(a)  In  General, 

1.  The  law  of  Spain  allowed  conventional  interest ;  and  it  could  exceed  the  legal,  if 
Dot  above  the  usual  market  rate.     Caisergties  v.  Dujarreau^  1  M.  11. 

2.  A  contract  to  pay  the  tuucd  interest  means  legal  interest ;  but  one  to  pay  interest 
for  the  renewal  of  a  note  means  bank  interest.     1  M.  75  ;  IN.  S.  304. 

3.  Conventional  interest,  whether  stipulated  eo  nomine  or  in  the  shape  of  a  penalty, 
could  not  formerly  in  this  state  exceed  ten  per  cent.  Eludworth  v.  Sompeyrac,  3  M.  720 ; 
Reynolds  v.  Yarborough,  7  L.  188.     Infra,  (b),  2),  No.  21. 

4.  Interest  on  interest  cannot  be  allowed.  3  M.  720 ;  3  L.  431 ;  5  L.  33  ;  10  R.  474. 
Minors,  IIL  (f),  2). 

5.  A  parol  agreement  to  pay  conventional  interest  is  not  void ;  parol  cannot  be  offered 
to  prove  such  convention,  but  if  admitted  by  a  party  when  interrogated,  it  will  bind  him. 
Delacroix  v.  Prevost,  6  M.  280 ;   Cox  v.  Mitchell,  7  L.  523 ;  infra,  No.  21. 

6.  Parol  evidence  is  inadmissible  to  support  a  claim  for  conventional  interest.  The 
proof  must  be  in  writing.  C.  C.  2895  ;  O.  C.  p.  408,  art.  32  ;•  2  M.  78 ;  3  M.  127 ;  12 
M.21;  7L.105;  13  L.100;  2  R.360;  3  R.  251 ;  8R.488;  10  R.118;  1  A.267;  2 
A876;3A.  697;  4  A.  78;  5  A.  508;  12  A.  20. 

7.  Interest  is  not  allowable  on  advances  to  take  up  an  acceptance,  where  there  is  no 
agreement  to  pay  any.  Nor  can  a  mercantile  usage  to  charge  it  be  regarded.  Harrod  v. 
Lafarge,  12  M.  21 ;  Segond  v.  Thomas,  10  L.  299.     Mandate,  IIL  (b). 

8.  Where  a  mortgage  is  for  a  certain  sum  with  interest  and  no  rate  is  specified,  legal 
interest  is  intended.     Rousseau  v.  Creditors,  8  N.  S.  385. 

9.  One  cannot  object  to  compound  interest  charged  in  an  account,  received  and  entered 
on  his  books  without  objection.     Millaudon  v.  Sglvestre,  8  L.  267. 

10.  When  partners  by  their  articles  are  to  be  allowed  six  per  cent,  interest  for  their 
advances,  and  an  account,  charging  ten  and  rendered  to  the  managing  partner,  is  received 
and  entered  on  the  partnership  books,  it  is  written  evidence  of  an  assent  to  that  rate.  lb. 
Evidence,  XII.  (g). 

11.  One  who  receives  a  note  for  discount,  and  shows  no  negotiation  of  it,  cannot, 
when  sued  therefor,  prove  the  holder's  parol  consent  to  lose  three  per  cent,  a  month. 
Defau  V.  Pelane,  15  L.  273. 

12.  Where  an  authentic  act,  acknowledging  a  balance  due,  is  silent  as  to  interest, 
receipts  of  the  creditor  acknowledging  payment  of  conventional  interest  "as  per  agree- 
ment," found  among  the  debtor's  papers  after  his  death,  are  not  written  evidence  of  an 
agreement  or  the  recognition  of  an  agreement  to  pay  interest  on  such  balance.  Jb. ;  Sue- 
msion  of  Dumford,  8  R.  488. 

13.  A  contract  to  pay  compound  interest  is  lawful,  if  made  after  interest  accrued. 
But  a  stipulation  to  that  effect  in  the  original  contract  is  void  and  considered  not  writ- 
ten.    White  V.  Henderson,  2  A.  241 ;   Compton  v.  Compton,  5  A.  621. 

14.  The  laws  as  to  interest  apply  to  commercial  as  well  as  ordinary  transactions,  and 
conventional  interest  can  be  charged  in  no  case  without  a  written  agreement  to  pay  it. 
Thompson  v.  Mylne,  4  A.  206  ;   White  v.  J<mes,  14  A.  681. 

15.  Art.  1934  C.  C,  relating  to  compound  interest,  is  inapplicable  to  merchants' 
accounts,     Thompson  v.  Mylne,  4  A.  206.     Laws,  TIL  No.  4. 

16.  A  written  approval  of  an  account,  charging  interest  at  eight  per  cent.,  estops  the 
party  from  disputing  that  item,  but  does  not  amount  to  an  agreement  to  pay  interest  at 
tbe  saooe  rate  thereafter.     Lalande  v.  Breaux,  5  A.  505. 

17.  The  question,  whether  capitalization  of  interest  can  be  originally  stipulated  or 
whether  the  interest  must  be  first  due,  arising  under  O.  C.  p.  270,  art.  54,  (C.  N.  1154,) 
is  settled  under  C.  C.  1934.  It  is  not  allowed.  CompUm  v.  CompUm,  5  A.  618.  Infra, 
(b),  2),  Nos.  27,  28. 

18.  In  a  loan  by  a  bank  under  its  charter,  interest,  though  not  specified  in  the  mort- 
gage securing,  or  in  the  note  or  bond  evidencing,  the  debt,  will  be  due  according  to  the 
charter  which,  as  the  parties  must  be  presumed  to  have  contracted  with  reference  there- 
to, is  the  law  of  the  contract  10  A.  591,  601,  610.  Bills  and  Notes,  XIV.  (b), 
No.  6. 

19.  An  agreement  to  pay  a  certain  rate  of  interest,  charged  in  an  account  rendered, 
cannot  be  inferred  from  the  payment  of  a  large  sum  6n  account  of  the  balance  shown  by- 

103 


818  LOAN,  III.  (b),  1). 

the  account.     The  pajment,  being  less  than,  must  be  imputed  to,  the  1^1  charges. 
Haven  v.  Hudionj  12  A.  660. 

20.  In  the  absence  of  a  legal  contract  to  pay  conventional  interest,  interest  at  five  per 
cent,  only,  from  roaturitj  of  the  debt,  can  be  allowed.  Act  9  March,  1852,  No.  121 ; 
Raym  v.  Taylor,  12  A.  765. 

21.  Though  a  party  may  interrogate  his  adversary  as  to  a  parol  promise  to  pay  inte^ 
est,  yet  the  court  cannot  consider  or  give  effect  to  such  promise,  even  when  received 
without  objection.  It  is  of  the  essence  of  legal  evidence  in  support  of  a  promise  to  fMij 
conventional  interest,  that  it  be  written.  McLaughlin  v.  Sauve,  13  A.  99.  Evidenck, 
V.  (c).  No.  8 ;  XIV.  (a),  2),  No.  9 ;  XVIIL  (b).  No.  2. 

See  Bills  and  Notes,  XIV.  Corporatioks,  IL  (c),  Nos.  1,  3,  e(  ol  Obliga- 
tions, Vll.  (a),  5),  B.     Partnership,  U.  (c). 

(b)    Uiury. 

1 )  In  GtmeraL 

1.  In  a  -usurious  contract,  the  Spanish  law  forfeited  only  so  much  of  the  interest  as 
was  illegal ;  the  rest  with  the  principal  could  be  recovered.     Oauergvet  v.  Dt^'amam 

I  M.  11. 

2.  Defendant  may,  under  the  plea  of  payment,  demand  a  deduction  from  the  principal 
due  of  the  difference  between  the  legal  interest  of  five  per  cent,  and  usurious  interest  he 
has  paid.     Dumfwd  v.  Bariteau,  5  M.  504. 

3.  in  a  written  contract  to  pay  usurious  interest  the  lender  cannot  recover  the 
highest  rate  of  conventional,  but  only  legal,  interest.     lb, 

4.  By  the  Spanish  law,  usurious  contracts  are  null  as  to  interest  but  not  the  prindpiL 
Jffemum  v.  iS^riffg,  3  N.  S.  190 ;  Byrd  v.  Bowie,  5  N.  S.  202. 

5.  A  creditor,  receiving  a  usurious  note  for  a  debt  due,  may  waive  the  former  and 
recover  on  the  latter.    Depau  v.  Humphreye,  8  N.  S.  2. 

6.  A  contract  to  pay  usurious  interest  creates  a  natural  obligation,  and  monej  paid 
under  it  can  neither  be  recovered  back  nor  imputed  to  the  principal.  2  L.  429 ;  14  L 
84 ;  15  L.  378  ;  19  L.  154,  185 ;  12  R.  273  ;  1  A.  265 ;  6  A.  471. 

7.  The  laws  of  Spain,  affixing  a  penalty  for  taking  a  higher  interest  than  that  allowed 
by  law,  are  repealed.     MlUaudon  v.  Amaud,  4  L.  544. 

8.  By  our  laws,  a  usurious  contract  is  voidable  only  as  to  the  usurious  interest,  and 
valid  as  to  the  principal.     2  R.  166 ;  4  R.  493 ;  6  R.  120 ;  1  A.  265 ;  2  A  368. 

9.  So  by  the  laws  of  Mississippi,  stat  25  June,  1822,  the  lender  can  recover  only  the 
principal.     Ooxe  v.  Eotcley,  12  R.  273 ;  RichardM  v.  Presler,  2  A.  264. 

10.  One,  who  stipulates  in  a  note  for  usurious  interest  after  maturity,  cannot  recover 
legal  interest  even  from  judicial  demand.  Act  9  March,  1852,  No.  121,  relative  to  inter- 
est on  debts  due,  applies  only  where  no  stipulation  for  interest  has  been  made.  BfMi 
V.  Oohb,  2  A.  363 ;  Anderson  v.  Coxe,  11  A.  638. 

11.  The  effect  of  a  stipulation  for  usurious  interest  must  be  determined  by  the  law  of 
the  place,  where  the  contract  was  made.     Commercial  Bank  v.  King,  2  A.  487. 

12.  Where  a  higher  rate  than  eight  per  cent,  has  been  paid,  the  whole  amount  paid 
as  interest  may  be  recovered  within  twelve  months  from  the  payment  Stats.  19  Feb. 
1844;  15  March,  1855,  No.  291,  amending  C.  C.  2895 ;  2  A.  874 ;  5  A.  507. 

13.  It  is  not  necessaiy  to  add  to  the  plea  of  usury,  that  the  obligation  to  be  avoided 
was  given  in  error.     The  law  grants  relief  where  there  is  no  error.     Waien  v.  Briicot^ 

II  A.  639. 

14.  Formerly  in  this  state  usurious  interest,  if  paid,  could  not  be  recovered  back;  bat 
since  acts  19  February,  1844,  No.  25, 1855,  Na  291-,  it  can  be  reclaimed  within  one 
year  from  its  payment.     Keane  v.  Branden,  12  A.  20. 

15.  When  the  debtor  has  acquiesced  in  the  balance  of  an  account  rendered,  the  impoted 
credits  will  be  considered  as  payments.  But  in  the  absence  of  any  special  imputation  to 
particular  items  of  debit,  they  must  be  imputed  first  to  the  legal  charges ;  if  the  amounts 
so  imputed  exceed  the  amount  actually  due,  the  surplus  may  be  imputed  to  the  osurioas 
interest  or  other  illegal  chaiiges  ;  and  after  such  imputation,  so  far  as  relates  to  the  usu- 
rious interest,  its  recovery  is  barred  by  the  prescription  of  one  year.  Ik  Evidehci, 
XII.  (g),  No.  6. 

1 6.  Where  usurious  interest  has  been  stipulated  before,  but  paid  after,  act  20  March, 
1856,  No.  161,  under  which  such  stipulation  is  void  only  for  the  excess  above  the  legal 
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obligation  to  pay  money,  more  than  the  highest  oonventional  interest,  which,  irhaterer 
the  shape  of  the  contract,  the  law  forbids.     C.  C.  1929,  2895 ;  lb. 

17.  A  stipulation  in  an  act  of  sale  that  the  purchaser  may  postpone  the  payment  of 
the  principal  for  a  certain  time,  on  paying  interest  at  sik  per  cent,  annually  in  advance, 
is  not  usurious  or  illegal.     Baccktu  v.  Martau,  7  B.  539. 

18.  By  no  device  or  shift  can  higher  interest  be  recovered  for  a  loan  of  mQpej,than 
that  allowed  by  law ;  the  court  will  look  to  the  essence  of  the  contract,  and  not  ite  mere 
outward  form.     9  R  125 ;  12  R.  273 ;  If  A.  638 ;  12  A.  20. 

19.  A  mortgage  loan  by  a  bank  at  the  highest  interest  allowed  by  its  charter,  granted 
on  condition  that  the  same  property  be  mortgaged  to  secure  the  debt  of  a  third  person, 
is  usurious,  ajid  the  second  mortgage  cannot  be  enforced.  N.  0.  Canal  Bank  v.  BagoM, 
1  A.  62. 

20.  An  agreement  to  pay  higher  interest  than  the  law  allows,  being  in  oontraventioD 
of  a  prohibitory  law,  is  void.  C.  C.  12.  So  an  agreement  to  pay  the  highest  conven- 
tional interest  on  a  sum,  composed  of  the  principal  and  usurious  interest,  is  usurious.  In 
such  cases,  the  whole  agreement  as  to  interest  is  void,  and  none  whatever  can  be  allowed. 
1  A.  265 ;  2  A.  363, 876. 

21.  By  Stat  19  February,  1844,  No.  25,  no  stipulation  for  conventional  interest  at  a 
higher  rate  -than  eight  per  cent  can  be  made,  under  penalty  of  forfeiting  the  whole  inte^ 
est     2  A.  264 ;  5  A.  505 ;  11  A.  217.     Bills  and  Notes,  XIV.  (a),  No.  14. 

22.  By  the  laws  of  Mississippi,  an  agreement  to  postpone  payment  of  a  balance  doe 
on  a  Itote,  on  payment  of  interest  on  such  balance  at  ten  per  cent  a  year,  is  usurioas 
and  forfeits  all  the  interest  accrued.     JSrwin  v.  Lowry^  2  A.  814. 

23.  The  small  excess  gained  in  calculations  of  interest,  by  considering  the  year  as 
consisting  of  only  360  days,  is  not  usurious.     Planter^  Bank  v.  Bau^  2  A  430. 

24.  Art  2895  C.  C,  establishing  the  rate  of  conventional  interest,  has  alwajs  been 
confined  to  loans  of  money  and  held,  not  to  apply  to  the  sale  of  notes,  bills,  or  other  nego- 
tiable instruments  or  credits.     Bank  of  Leu  v.  Briscoe,  3  A.  157. 

25.  A  bond  Jide  exchange  of  credits  is  not  illegal ;  aUter,  if  a  mere  device  to  cover 
usury.  In  every  case  the  inquiry  is,  was  the  transaction  in  substance  a  loan  of  money; 
if  really  a  sale  or  exchange  of  credits,  it  is  valid  though  in  the  form  of  a  loan.    Ih. 

26.  Where  a  case  presents  two  aspects,  under  one  of  which  the  contract  for  interest 
must  be  entirely  avoided,  and  under  the  other  sustained  or  only  avoided  in  part,  the 
last  must  prevail.     Ih.;  5  A.  619,  682.     Oblioations,  V.  No.  17. 

27.  Where  a  principal  acquiesces  in  his  factor's  account  rendered  in  which  a  balance, 
formed  in  part  of  interest  not  usurious,  has  been  struck,  interest  may  be  charged  on  snch 
balance ;  ahter,  if  the  account  be  not  acquiesced  in.  Ledoux  v.  Goza^  4  A.  160;  KiOM 
V.  Branden,  12  A.  20 ;   WHght  v.  Hill,  13  A.  233. 

28.  By  the  general  commercial  law,  where  the  custom  of  the  place  and  the  parties  is 
at  fixed  periods  to  render  accounts  with  a  balance  struck,  such  balance,  composed  of 
principal  and  interest,  is  viewed  as  capital  on  which  interest  may  be  charged  from  that 
date.     Thompson  v.  Mylne,  4  A.  206;  PickersgiU  v.  Brown,  7  A.  298. 

29.  By  the  custom  of  thb  state  between  planters  and  their  factors,  the  latter  render 
accounts  annually  si\er  the  sale  of  each  crop,  and,  if  the  balance  in  their  favor  be  not 
paid,  interest  is  charged  thereon  at  the  rate  agreed  on,  though  made  up  of  capital  and 
interest.     lb.     Supra,  (a).  No.  17. 

30.  An  agreement  between  the  drawer  and  acceptor,  that  the  draft  should  bear  inter- 
est at  eight  per  cent,  after  maturity,  if  not  then  paid,  is  unaffected  by  a  subsequent  osnri- 
ous  extension  for  a  certain  time,  and  the  acceptor  may  recover  the  interest  after  that 
time  under  the  original  agreement,  which  was  not  novated.  Lalands  v.  Bnaux,  5  A. 
607. 

31.  Where  the  price  of  property  sold  is  payable  in  annual  instalments  with  interest 
at  seven  per  cent  payable  in  advance,  and  separate  notes  are  given  for  the  prindpai 
and  interest,  all  bearing  ten  per  cent  interest  from  maturity  if  not  then  paid,  the  interest- 
notes  will  not  form  an  integral  portion  of  the  price,  and  are  valid  though  no  interest  can 
be  recovered  on  them,  while  it  may  be  on  the  notes  given  for  the  capital  Oompton 
y.  Oompton,  5  A.  620. 

32.  The  distinction  made  by  civilians  between  uiurm  lucralorim  and  uswra  coameMO' 
tortus  J  to  moderate  the  injustice  of  the  usury  laws,  is  unfounded  in  reason  and  unknown 
to  our  laws.  In  a  legal  point  of  view,  the  nature  of  the  interest  does  not  vary  with  the 
consideration  of  the  contract,  and  in  all  contracts  whose  consideration  is  money,  the  inter- 
est is  none  the  less  such  becfiuse  a  compensation  for  the  term  given  by  the  cnditor.  !»• 
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33.  When  a  contract  contains  distinct  stipulations  for  the  payment  of  interest,  some  of 
which  are  usurious  and  others  not,  the  nullity  of  the  former  will  not  attach  to  the  latter, 
when  the  court  can  see  clearly  from  the  contract  itself  those  parts  which  are  legal  and 
equitable,  and  those  which  are  not.     lb, 

34.  PUintiff  whose  land,  bought  at  sheriflTs  sale  by  defendant,  the  latter  by  parol 
agreed  to  reconvey  on  being  reimbursed  the  price,  having  retained  possession,  defendant 
after  some  years  agreed  in  writing  to  reconvey  according  to  an  account,  debiting  the 
price  and  his  outlays  with  money  loaned  to  plaintiff  and  crediting  him  with  portions  of 
the  price,  and  certain  expenses  the  latter  had  paid,  the  whole  calculated  at  usurious 
intei*est;  and  for  the  balance  thus  obtained  the  property  was  reoonveyed.  Held;  no 
error  or  fraud  being  shown,  this  was  not  a  loan  but  a  sale,  and  plaintiff  cannot  recover 
as  for  usurious  interest  under  act  1844.     MUls  v.  Orockery  9  A.  334. 

35.  Plaintiff  does  not  forfeit  his  legal  rights  by  claiming  more  than  his  contract  war- 
rants. So,  where  he  prays  for  interest  on  interest,  or  the  highest  conventional  interest 
and  an  additional  sum  as  a  commission  for  advancing,  his  contract  not  warranting  the 
claim  is  not  thereby  made  usurious.  Consolidated  Association  v.  Hughesy  10  A.  610 ; 
Brander  v.  Lum^  11  A.  217. 

36.  The  obligor's  stipulation  to  pay  in  case  of  his  default,  besides  the  highest  conven- 
tional interest,  a  certain  percentage  for  the  fees  of  the  attorney  employed  to  collect  the 
debt,  is  not  a  compensation  to  the  lender  for  the  use  of  his  money  —  which  is  interest  — 
but  the  means  of  securing  it,  and  so  not  usurious.     Race  v.  BrueUy  1 1  A.  35. 

37.  The  equity  of  such  a  stipulation  is  obvious ;  it  secures  to  the  lender  only  his  law- 
ful interest  and  does  not  enure  to  his  benefit  [?],  being  allowed  for  fees  to  enforce  the 
debt  by  suit,  which  the  debtor  might  have  avoided  by  fulfilling  his  obligation.  Nor  does 
it  matter,  that  the  lender  is  himself  an  attorney  at  law.  lb,  \The  payment  of  the  attar- 
fkmfsfte  does  eivare  to  the  lender* s  benefit ;  the  fee  is  due  by  him  ;  and  its  payment  by  one, 
not  ciherunse  bound  therefor  than  by  virtue  of  the  stipulation,  is  as  much  a  benefit  as  the 
donation  of  so  much  money.  The  argument,  that  the  borrower  might  avoid  the  payment 
byfulfiUing  his  obligation,  would  legalize  almost  every  usurious  contract.  If  the  maker  of 
a  note  agree,  that  if  he  do  not  pay  it  at  maturity,  he  will  give  fifty  per  cent,  a  month  for  an 
extension,  he  can  avoid  payment  of  the  fifty  per  cent,  by  complying  with  his  obligation  and 
paying  the  note  at  maturity,  just  as  he  might  have  avoided  paymerU  of  any  interest  at  all  by 
not  borrowing  any  money  at  alL  The  agreement  to  pay  the  fifty  per  cent,  a  month  is  none 
the  less  usurious  for  that.^ 

38.  Notes  bearing  interest  from  a  date  anterior  to  that  of  their  execution,  it  will  be 
presumed,  in  absence  of  evidence  to  the  contrary,  were  given  for  a  debt  due  at  such 
anterior  date.     Marsh  v.  Foster,  11  A.  181. 

39.  Where  plaintiff  has  received  the  highest  conventional  interest  in  the  shape  of 
discount,  on  a  loan  to  defendant,  a  stipulation  by  the  latter  to  pay  a  yearly  rent  for  the 
use  of  furniture  informally  pledged  to  secure  the  loan  and  retained  by  him,  will  be  usu- 
rious.    BiU  V.  Maddox,  11  A.  511. 

40.  A  mere  charge  of  interest  beyond  the  legal  rate,  in  an  account  not  acknowledged 
nor  acquiesced  in,  will  not  preclude  the  recovery  of  legal  interest.  Keane  v.  Branden, 
12  A.  20.    Mandate,  III.  (b).  No.  13. 

41.  The  commercial  usage  —  so  prevalent  in  this  state  —  of  charging,  besides  the 
highest  conventional  interest,  two  and  a  half  per  cent,  commissions  on  cash  advances  by 
fiictors  to  planters,  has  been  repeatedly  declared  by  the  courts  illegal  and  will  not  be 
allowed.  But  when.no  contract  for  interest  is  proved,  the  factor  will  be  allowed  five 
per  cent  Baven  v.  Hudson,  12  A.  660 ;  GUhf  v.  Berlin,  lb.  723.  Mandate,  III.  (b). 
Nob.  11, 12. 

42.  When  the  use  of  slaves  is  given  for  interest,  the  question  of  usury  depends  on 
the  fact,  whether  the  difference  be  so  considerable  that  the  contract  must  be  presumed 
intended  to  secure  usurious  interest.  So,  when  the  value  of  such  use  is  three  times  the 
amount  of  conventional  interest,  the  contract  will,  in  the  absence  of  explanatory  evidence, 
be  held  usurious  and  the  interest  forfeited.     Succession  of  Hickman^  13  A.  364. 

43.  The  doctrine  of  Reuse* s  case,  supra,  No.  36,  must  now  be  regarded  as  the  settled 
jurisprudence  of  the  court  Art  1929  C.  C.  regulates  only  the  rate  of  damages  for  delay 
in  the  payment  of  money,  without  touching  the  question  of  costs  for  its  recovery.  Hence, 
the  creditor  in  an  ordinary  suit  recovers  the  costs  as  well  as  his  interest  And,  as  attor- 
ney's fees  are  a  necessary  expenditure  in  the  prosecution  of  suits,  there  is  no  reason  why 
by  the  law  of  the  contract  the  debtor  should  not  be  charged  with  such  costs,  as  by  the 
law  itself  he  is  charged  with  the  taxed  costs.     The  covenant  to  pay  the  attorney's  fees 
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is  only  an  indemnity  for  the  costs,  expended  in  reooTering  and  seoaring  the  capital  itidf. 
Bacas  v.  Kleiny  14  A.  407.     Bat  see  Costs,  U.  No.  6. 


LOSS. 

See  Bills  and  Notes,  XVI.  Deposit,  III.  Donations,  VI.  (e),  1),  No.  19. 
Evidence,  IX.  (a) ;  (b) ;  (e) ;  X.  (e),  No.  20;  XVL  (b),  2),  G,  No.  17;  XXL  (a), 
No.  5;  (b),  No.  20.  Insurance,  I.  (g) ;  III.  (d);  (f)-(k).  Lease,  I.  (c),  2).  Loin, 
I.  Obligations,  III.  (b),  2),  No.  12.  Pleading,  V.  (a),  1),  No.  7.  Preschi?- 
TiON,  IIL  (c),  No.  2.  Sale,  IIL  (d),  5)  ;  V.  (a).  No.  2.  Sheriff,  H.  (b),2),B. 
Shipping,  VU.  X.  (c),  d)-7)  ;  XL    Summary  Process,  II.  No.  16. 

LOUISIANA. 

1.  Louisiana  is  [tc^cu?]  a  member  of  the  Union  on  a  footing  with  the  original  statM. 
State  V.  N.  0.  Nov.  Co.,  11  M.  309.  [See  act  of  congress  20  February,  1811,  entitled 
^  an  act  to  enable  the  people  of  the  territoiy  of  Orleans  to  form  a  constitution  and  state 
government,  and  for  the  admission  of  such  state  into  the  Union,  on  an  equal  footing  with 
the  original  states ;  and  for  other  purposes."] 

2.  The  transfer  by  Spain  of  the  sovereignty  of  Louisiana  to  the  French  Bepoblic  was 
not  complete  by  the  treaty  of  San  Ildefonso,  1  October,  1800,  nor  by  that  of  Madrid, 
21  March,  1801.  Spain  continued  to  be  the  sovereign  de  facto  ;  and  the  terms  of  those 
treaties  do  not  import  a  change  of  sovereignty  de  jure,  but  only  a  promise  to  cede  on 
performance  of  certain  conditions  precedent  Kenton  v.  PcntaJba^  1  B.  343.  [A  writ  of 
error,  taken  in  this  case  to  the  supreme  court  of  the  United  States,  was  dismissed  for  want 
of  jurisdiction.     9  Howard,  1.     See,  however,  Davis  v.  Police  Jury,  lb.  p.  280.] 

3.  The  first  authentic  evidence  of  any  admission  by  Spain,  that  the  conditions  had  been 
performed  by  the  French  Republic^  or  of  any  act  towards  the  execution  of  the  promise 
in  those  treaties,  is  in  the  Cedula  or  royal  ocder  of  15  October,  1802,  the  terms  of  which 
are  inconsistent  with  the  idea  that  the  sovereignty  of  Louisiana  had  already  vested  in  the 
French  Republic     Ih. 

4.  The  royal  order  of  the  king  of  Spain  to  retrocede  Louisiana  to  the  French  Re- 
public was  dated  15  October,  1802 ;  commissioners  to  deliver  possession  were  appointed 
18  May,  1803 ;  and  the  colony  finally  surrendered  30  November  following,    /o. 

5.  Congress  has  never  decided,  that  the  sovereignty  of  Loubiana  was  changed  at  the 
period  of  the  treaty  of  San  Ildefonso.     Kenton  v.  Pontalba^  1  R.  355. 

6.  The  third  article  of  the  treaty  of  Paris  of  30  April,  1803,  between  the  United  States 
and  the  French  Republic,  by  which  the  territory  of  Louisiana  was  ceded  to  the  former, 
ceased  to  have  any  effect  after  the  adniission  of  Louisiana  into  the  Union,  30  April,  1812. 
Sl  Francis  v.  Martin,  4  R.  62. 

7.  The  decisions  of  the  Spanish  governors  of  Louisiana  on  questions  of  title,  as  thej 
were  vested  with  judicial  as  well  as  executive  powers,  were  final  judgments  which  so^ 
tained  the  plea  of  res  judicata.     ViUars  v.  Kennedy,  5  A.  725. 

See  act  12  March,  1860,  No.  131,  relative  to  notarial  and  colonial  records  touching 
the  early  history  of  Louisiana.  Public  Lands.  Constitution,  II.  (b).  Tebbitobt 
OF  Orleans.    Ferbibs.    New  Orleans,  L  IL  (b). 

MAIL. 

See  Attachment,  VI.  (a).  No.  4.  Bills  and  Notes,  VI.  (b),  No.  §;  VII-  (^)» 
(c),  2).    Mandate,  V.  (b),  5),  No.  7.    Prebcriftion,  IIL  (c),  1),  No.  6. 


MALICE. 

See  Criminal  Law,  VI.  (d).  No.  18 ;  IX.  (g) ;  XIL  (b),  Nos.  4, 12.  Elkctioss 
BT  the  People,  II.  Libel  and  Slander.  Malicious  Prosecution.  Slahdeb 
OP  Title. 
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MALICIOUS  PROSECUTION. 

1.  Actions  of  damages  by  defendants  for  falsehood  of  the  affidavit,  on  which  thej  have 
been  arrested,  should  be  cautiously  entertained,  and  the  proof  of  malice  on  plaintiff's  part 
be  free  from  doubt,  to  recover,     kyder  v.  Adams,  5  L.  319*. 

2.  In  -an  action  for  false  imprisonment  under  a  ca.  so,,  quashed  for  having  illegally 
issaed,  defendant  may  show  in  mitigation  by  the  decisions  of  the  supreme  court,  that 
the  judgment  quashing  the  writ  is  erroneous,  when  not  yet  res  judicata,  Escurix  v. 
DahovcUj  7  L.  579. 

d.  A  creditor  is  liable  in  damages  for  the  false  imprisonment  of  his  debtor  on  a  ca.  <a., 
if  illegally  issued ;  but  if  without  malice,  and  he  could  have  been  easily  mistaken,  he  will 
be  allowed  a  new  trial  if  considerable  damages  be  given,     j^  18  L.  90. 

4b  Defendant  may  introduce  evidence  to  show  his  motives  and  the  absence  of  malice 
in  the  prosecution,  whether  the  grounds  of  his  belief  of  plaintiff's  guilt  were  set  forth  in 
his  affidavit  or  not.     Moloney  v.  Doane,  15  L.  278 ;  M*Corm%ck  v.  Conway ,  12  A.  58. 

5.  The  public  interest  and  proper  administration  of  justice  in  criminal  matters  require, 
that  actions  for  a  malicious  prosecution  should  not  be  maintained  without  clear  proof  of 
malice,  and  the  absence  of  probable  cause.    Ih. 

6.  To  maintain  the  action,  plaintiff  must  prove :  firsts  the  prosecution  either  criminally 
or  in  a  civil  suit,  and  its  termination ;  second^  that  defendant  was  the  prosecutor,  or  the 
cause  of  the  prosecution ;  third,  that  he  was  actuated  by  malice ;  fourth,  that  there  was 
no  probable  cause  for  the  prosecution ;  and  fifth,  that  plaintiff  has  thereby  sustained 
damage.     8  R.  17 ;  9  R.  887 ;  5  A.  714 ;  8  A.  12 ;  12  A.  882. 

7.  Malice  may  be  established :  first,  by  proving  express  malice ;  second,  by  showing 
want  of  probable  cause.  Malice  is  usually  inferred  from  the  want  of  probable  cause. 
It  is  an  inference  which  the  jury  may,  but  are  not  bound  to,  draw  from  such  fact  Ih. ; 
9  B.  887,  418;  9  A.  219. 

8.  On  principles  of  policy  and  convenience  the  prosecutor  will  be  protected,  though 
his  private  motives  were  malicious,  if  he  had  probable  cause.  Where  express  malice  is 
proved,  there  must  be  some  positive  evidence  to  show  the  prosecution  groundless,  though 
slight  evidence  will  be  sufficient.     8  R.  17 ;  9  R.  887 ;  5  A.  714. 

9.  An  acquittal,  or  even  subsequent  proof  of  complete  innocence,  is  not  sufficient  evi- 
dence of  want  of  probable  cause.     Grant  v.  Deuel,  3  R.  17. 

10.  Proof  that  the  jury  entertained  doubts,  or  deliberated  as  to  the  guilt  of  the  accused 
after  the  ease  was  concluded,  is  proof  of  probable  cause.    Ih. 

11.  One,  who  has  a  drunken  person  arrested  for  disturbing  the  peace  in  his  neighbor* 
hood,  is  not  liable  in  damages  for  so  doing.     Stertzbaek  v.  Quirk,  8  R.  111. 

12.  Malice  will  not  be  implied  from  the  want  of  probable  cause,  where  defendant  is  a 
man  of  high  reputation,  a  humane  disposition,  and  nothing  induces  the  belief  that  he  had 
any  cause  to  prompt  him  to  injure  plaintiff.     Diyard  v.  Miehaud,  9  R.  887. 

18.  Though  a  writ  of  arrest  be  illegally  obtained,  the  clerk  who  issued  and  the  sheriff 
who  executed  it,  in  obedience  to  a  competent  tribunal,  cannot  be  viewed  as  oo-trespass- 
era  with  plaintiff  who  alone  is  responsible.     Driggs  v.  Morgan,  10  R.  119. 

14.  In  an  action  for  a  malicious  arrest,  evidence  is  admissible  to  prove  the  condition 
of  the  apartment  in  the  jail  in  which  plaintiff  was  confined.     Ih. 

15.  Damages  for  an  illegal  arrest  may  be  recovered  under  art.  2294  C.  C.  Spofford 
Y.  PemherUm,  12  R.  162. 

1 6.  Where  plaintiff  was  charged  with  stealing  a  slave  devised  to  defendant's  wife,  the 
probate  proceedings  tending  to  prove  that  the  latter  could  not  have  believed  the  charge, 
are  admissible  to  show  want  of  probable  cause.     Behmes  v.  Ooxe,  2  A.  472. 

17.  If  no  probable  cause  be  shown  for  the  arrest,  malice  will  be  presumed.  Tork  v. 
OtilUm,  4  A.  877. 

18.  Plaintiff  who,  acting  in  good  faith  though  with  ill-will  and  believing  he  had  a 
caase  of  action,  fails  in  his  suit,  is  not  liable  to  defendant  in  damages.  It  is  the  malice 
composed  of  bad  feeling  and  the  knowledge  of  having  no  just  cause  of  action,  which 
creates  liability.    Kearney  v.  Holmes,  6  A.  878. 

19.  The  rule  of  law  is  the  same  in  a  claim  for  damages  for  a  vexatious  suit,  as  for  a 
malicious  prosecution.  No  action  lies  for  bringing  a  civil  suit  when  plaintiff  fails,  unless 
it  be  alleged  and  shown  malicious  and  without  probable  cause.  Ih. ;  Accessory  Co.  v. 
McCerreny  18  A.  214.  Attaohmsnt,  IV.  (c).  No.  17.  Injunction,  VIIL  (b), 
No.  83. 
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20.  The  use  of  criminal  process  to  enforce  a  civil  claim  is  an  intolerable  abuse,  even 
where  the  claim  exists.  But  if  the  claim  be  unfounded,  it  shows  a  recklessness  of  the 
rights  and  character  of  others,  which  amounts  to  malice.  The  wanton  injury  of  aD 
individual  is  in  itself  a  malicious  act ;  and,  where  the  criminal  proceedings  are  shown 
entirely  without  cause,  no  further  malice  need  be  proved.     CanneU  v.  Michel^  6  A.  577. 

21.  Where  defendants  hav^  a  probable  cause  of  action  and  in  the  arrest  of  plaintiff 
act  under  the  advice  of  learned  and  eminent  counsel,  consulted  in  good  faith,  Uiej  are 
not  liable  in  damages ;  and  so  the  jury  should  be  charged,  (rovld  v.  Cfardner^  8  A 12; 
11  A.  289 ;  HaU  v.  AckUn,  9  A.  219. 

22.  And  where  the  advice  of  counsel,  so  consulted,  is  based  on  a  decision  for  many 
years  considered  the  proper  construction  of  tlM  law  of  arrest,  the  protection,  afibrded  hy 
such  advice,  will  not  be  impaired  by  the  fact  that  the  decision  is  subsequently  ovennled. 
Ih. 

28.  Plaintiff  who,  in  a  simple  demand  for  money,  neither  arrests  defendant  nor  dis- 
turbs her  property,  will  not  be  mulcted  in  damages  because  mistaken  in  his  legal  rights. 
Cade  V.  Tocum^  8  A.  477. 

24.  The  commitment  alone  does  not  establish  that  defendant  was  the  prosecutor,  or 
that  he  made  the  affidavit  it  recites.  The  affidavit  itself,  or  proof  by  an  examined  copy, 
is  the  only  admissible  documentary  evidence  to  show,  p€r  se,  that  he  was  the  prosecotor. 
Hafly.Acklen,  9  A.  219. 

25.  But  where  evidence  is  admitted  without  objection,  tending  to  show,  in  connecdon 
with  the  commitment,  that  plaintiff  was  arrested  at  defendant's  instance,  e,g,  the  tatter's 
presence  at  the  magistrate's  office,  his  employment  of  counsel  to  oppose  plaintiff's  dis- 
charge, etc.,  it  will  be  sufficient  Unless  plaintiffs  ability  to  produce  the  affidavit  itself 
be  established,  such  evidence  is  unobjectionable.     lb, 

26.  Where,  on  trial  under  an  indictment  for  the  offence  and  on  all  the  evidence,  the 
jury  deliberate  as  to  plaintiff's  guilt,  that  fact  is  admissible  to  show  'probable  cause. 
But  doubts  the  judge  may  have  entertained  and  expressed  on  a  preliminary  investiga- 
tion, not  involving  all  the  evidence,  are  no  proof  of  probable  cause ;  particularly,  where 
the  same  judge  acts  in  both  cases.     Ih, 

27.  It  is  a  fundamental  principle,  that  the  prosecution  or  suit  complained  of  must  be 
shown  without  probable  cause.  The  probability  of  the  cause  must  depend  on  the  ci^ 
cumstances  of  each  particular  case.     TcUbert  v.  Stonej  10  A.  537. 

28.  Probable  cause  does  not  depend  on  the  actual  state  of  the  case,  but  the  honest  and 
reasonable  belief  of  the  complainant,  who  is  not  necessarily  to  be  mulcted  in  damages 
because  there  was  not  sufficient  legal  proof  to  sustain  his  charge,  civil  or  criminal  Ih. ; 
Barton  v.  Kavanaugh^  12  A.  332.     Evidence,  XXII.  (e),  No.  4. 

29.  A  verdict  and  judgment  against  defendant  on  a  charge  of  theft,  though  the  judg- 
ment be  reversed  on  appeal  on  questions  of  fact  and  the  case  remanded,  are  proof  of 
probable  cause.     Id.\0  A,  537. 

30.  The  question  of  probable  cause  for  the  arrest  is  identical  with  that  of  the  legal 
right  to  arrest ;  and  that  right  is  to  be  determined  by  the  law  at  the  time  of  the  arrest, 
and  not  as  afterwards  changed  or  interpreted.     Ghtdd  v.  Gardner^  11  A.  289. 

31.  A  final  judgment  for  defendant  against  plaintiff  in  the  suit  in  which  pUintiff's 
arrest,  having  been  set  aside  as  illegal,  has  become  the  basis  of  a  suit  for  malidous 
prosecution,  is  conclusive  of  a  good  cause  of  action  in  the  first  suit,  and  cannot,  in^tbe 
second,  be  contradicted  by  any  evidence ;  the  question  is  re$  judicata  and  cannot  be 
opened.     lb. 

32.  Where  during  the  temporary  absence  of  defendant  in  charge  of  property  for  its 
lawful  owners,  bj  false  statements  to  his  agent,  plaintiff  obtains  possession,  to  regain 
which  defendant  on  his  return,  instead  of  resorting  to  violence,  testifies  his  respect  for 
the  law  by  invoking  its  aid  through  an  affidavit  against  a  wrongdoer,  defendant,  though 
condemned  by  a  jury,  will  be  protected  by  the  supreme  court.  To  punish  defendant  for 
resorting  to  law  to  protect  his  rights,  rather  than  resorting  to  arms  or  tamely  abandooiog 
the  field  to  a  usurper,  would,  as  a  precedent,  be  most  mischievous.  lAd:  ▼.  MatkUt  11 
A.  418. 

33.  Malice  may  be  inferred  from  an  utter  absence  of  probable  cause ;  but  such  absence, 
to  found  the  presumption,  must  be  shown  affirmativelj  and  positively.  McGormitk  ▼. 
Conway^  12  A.  53. 

34.  It  is  for  plaintiff  to  prove  that  there  was  not,  hot  for  defendant  to  prove  that  there 
was,  probable  cause ;  the  proof  of  this  negative  fact  is  as  essential  to  plaintiff's  recoveiyt 
as  that  of  malice  itself.    Mrton  v.  Kavanaugh^  12  A.  382. 
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35.  Where  the  magistrate  erred  in  ordering  plaintiff's  arrest  on  an  a£G[davit  charging 
no  legal  offence,  the  jury  are  to  be  so  charged  ;  but  at  the  same  time,  that  the  magis- 
trate's error  does  not  protect  defendant,  if  acting  maliciously  and  without  probable  cause. 
It  signifies  nothing,  that  the  prosecution  is  by  insufficient  process  or  before  a  court  with- 
out jurisdiction.     Ih» 

36.  Affiant's  mere  belief  in  the  truth  of  his  charge  does  not  protect  him.     16. 

37.  No  evidence  is  admissible  of  malice  on  the  part  of  defendant  towards  other  per- 
sons than  complainant     lb, 

38.  Plaintiff,  who  in  the  arrest  has  acted  in  good  faith  and  on  an  apparent  cause  of 
action,  justified  in  some  measure  by  defendant's  conduct  and  declarations,  is  not  liable  in 
damages.  Nor  in  their  assessment  can  defendant's  travelling  expenses,  and  loss  of  time 
in  preparing  and  conducting  his  defence,  be  considered.  Damages  from  the  trouble  of 
defending  and  prosecuting  suits  are,  as  a  general  rule,  covered  by  the  taxed  costs.  Os- 
bom  V.  Moore^  12  A.  714. 

39.  Courts  of  justice  should  be  open  to  all  men,  and  suitors  not  be  deterred  from  vin- 
dicating their  rights  or  using  in  good  faith  the  law's  redress,  from  fear  of  being  com- 
pelled to  pay  for  their  adversary's  loss  of  time  or  being  mulcted  in  vindictive  damages, 
if  from  any  unforeseen  cause  their  action  fail.  Jb.  Injunction,  Y HI.  (b),  Nos.  24, 33. 
Sequestration,  II.  (c),  2),  No.  21.  Offences  and  Quasi  Offences,  II.  (f ),  No. 
49;  (g),  3),  No.  10. 

40.  In  general  the  law  considers  the  taxed  costs  as  the  only  damage,  which  a  party 
suMains  by  the  defence  of  a  suit  against  him ;  and  these  he  recovers  by  the  judgment  in 
bis  favor.     Toung  v.  Courtney^  13  A.  193.     Costs,  II.  No.  6. 

41.  Where  in  an  action  for  violation  of  a  contract  defendant,  afler  denying  the  con- 
tract, reconvenes  for  violations  of  the  same  contract  and  obtains  a  verdict  without  dam- 
ages, malice  and  want  of  probable  cause  in  institution  of  the  suit  by  plaintiff  will  not  be 
infeixed.    Accessory  Co.  v.  McCerren,  13  A.  214. 

42.  To  judge  of  malice  and  want  of  probable  cause,  which  are  both  essential  to  the 
action,  the  case  must  be  regarded  in  the  same  light  in  which  it  was  presented  to  defend- 
ant, when  he  made  the  complaint    Pellenz  v.  BuUerdtek,  13  A.  274. 

See  Attachment,  IV.  (c).  No.  8.  Evidence,  XXI.  (a).  No.  10.  New  Trial, 
III.  (a),  No.  13.  Pleading,  V.  (b),  5),  c,  No.  15.  Provisional  Seizure,  Nos.  22, 
25. 

MANDAJViUS. 
I.   When  a  Mandamus  will  Lie. 

(a)    To  Officers  of  Inferior  Courts.  8)  To   Cfbtain  Judgment,  or   bovm  Judicial 

w  u,  r        I  Action  in  Matten  Subsequent  Thereto. 

2)  Tom^'  a   Trial,    or   some  Judicial  *>  '^o  Officers  of  CourU  l<Uing  Non-Judi- 

Action  in  Matters  Prior  to  the  Rendition  ^  ^    ^    J^ ,   ^*  ^ 

of  Judgment.  (b)   To  Other  Persons. 

n.  Of  the  Proceedings. 

I.  When  a  Mandamus  will  Lie. 
(a)   To  Officers  of  Inferior  Courts. 

1)  In  General. 

1.  The  supreme  court  will  not  mandamus  a  district  judge  to  reinstate  the  clerk  of  his 
court,  dismissed  by  him.     State  ex  reL  Th&mberry  v.  Dunlapj  5  M.  271. 

2.  The  supreme  court  issues  a  procedendo  or  mandamus  only  to  courts  acting  judi- 
cially, and  where  an  appeal  lies  from  a  final  judgment.  State  ex  reL  ForHer  v.  Judge, 
14  L.  483  ;  State  ex  reL  —  v.  Judge,  7  A.  184.     Infra,  4),  No.  1. 

3.  So,  where  a  probate  judge  refuses  to  entertain  a  natural  tutrix's  application  for  the 
appointment  of  an  under-tutor  and  convocation  of  a  family  meeting,  to  commute  the 
minor's  mortgage,  a  peremptory  mandamtu  will  issue.     lb. 

4.  The  right  to  issue  a  mandamiis  to  inferior  courts  has  always  been  asserted,  when- 
ever necessary  to  appellate  jurisdiction.     lb. 

5.  The  supreme  court  may  by  the  writ  command  inferior  courts  to  act,  where  delay 
would  produce  injury  and  injustice.     State  ex  reL  Dubois  v.  Judge,  4  R.  48. 

6.  The  writ  will  not  issue  unless  it  appear  clearly  from  the  petition,  that  the  case  is 
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appealable,  and  not  merely  bj  inference  from  tbe  fact  that  an  appeal  has  been  granted. 
C.  P.  829,  839 ;  11  R.  285 ;  7  A.  289 ;  13  A.  485. 

7.  The  writ  never  issues,  where  the  applicant  has  an  adequate  remedj  by  appeal 
2  A.  979  ;  3  A.  716;  8  A.  92  ;  9  A.  250  ;  10  A.  420. 

8.  The  court  will  not  mandamus  a  district  judge,  in  trying  a  party  by  rule  for  a  con- 
tempt, to  allow  an  appeal  or  an  exception  to  evidence  or  its  reduction  to  writing.  Ex 
parte  Powers,  4  A.  105. 

9.  In  matters  intrusted  to  the  discretion  of  the  lower  court,  the  supreme  court  will 
interfere,  if  at  all,  only  when  there  is  a  clear  abuse  of  the  discretion,  tending  manifestly 
to  thwart  justice  and  permanently  frustrate  the  right  of  appeal.  Seddan  v.  Templebn^ 
7  A.  126.     Appeal,  IX.  (b),  No.  20. 

10.  The  writ  will  not  issue  to  allow  an  injunction  against  a  judgment  for  less  than 
three  hundred  dollars,  when  there  is  no  allegation  that  the  property  seized  is  worth 
more.  Though  a  larger  amount  be  claimed  for  damages,  yet  being  an  independ^t 
subject-matter  not  yet  acted  on  in  the  lower  court,  it  cannot  be  considered.  StaU  ex 
reL  —  V.  Judge^  9  A.  850.     Appeal,  L  (a),  2),  No.  1. 

See  Appeal,  I.  (a),  1),  No.  20;  VI.  (a).  No.  19.    Courts,  IL  (c).    PROHiBinoi. 

2)  To  Obtain  a  Drial,  or  tome  Judicial  Action  in  Matttrs  Prior  to  the  Rendition  ofJudgmaU, 

1.  Where  it  is  objected  that,  one  of  the  defendants  being  the  sherifif,  the  suit  cannot  be 
tried  without  the  coroner,  and,  there  being  none,  the  judge  refuses  to  order  tbe  juiy  to  be 
called  either  by  the  sheriff  or  some  other  fit  person  and  continue  the  cause,  be  cannot 
be  compelled  to  proceed  with  it     State  ex  reL  Mitchell  v.  £snauU,  12  M.  488. 

2.  The  supreme  court  will  not  grant  a  mandamus,  where  no  useful  purpose  can  be 
obtained  by  it.     Corporation  v.  Paulding,  4  N.  S.  189. 

3.  So  where,  on  a  challenge  to  the  array,  the  jury  have  been  discharged  and  a  cause 
continued,  the  judge  will  not  be  ordered  to  proceed  with  the  trial.     Ib> 

4.  The  writ  will  not  lie  to  the  district  judge,  commanding  him  to  tiy  a  cause  he  has 
sent  to  the  probate  court  on  a  plea  to  his  jurisdiction.  State  ex  reL  Jtickgy.  Mor^an^  12 
L.  118.     Appeal,  I.  (b),  2),  d.  No.  7. 

5.  Nor  to  compel  him  to  proceed  forthwith  to  the  trial  of  a  cause,  in  which  he  has 
granted  a  continuance.     State  ex  reL  Keman  v.  Judge,  15  L.  521. 

6.  Aliter,  where  he  refuses  to  try  a  cause  at  issue,  on  the  ground  that  others  unknown 
may  be  interested  and  should  be  made  parties.     State  ex  reL  Heath  ▼•  Judge,  4  K  227. 

7.  A  district  judge  will  not  be  ordered  to  allow  a  peremptory  exception  to  be  filed,  or 
to  grant  an  appeal  from  a  i*efusal  to  do  so.  The  proper  practice  is  to  reserve  a  bill  of 
exceptions,  to  bring  the  matter  up  on  an  appeal  to  which  the  party  may  be  subsequently 
entitled.     State  ex  reL  Relf  v.  Judge,  10  A.  204. 

8.  The  refusal  to  allow  a  party  to  be  represented  on  the  trial  by  an  attorney  in  fiict, 
as  it  is  a  matter  which  may  be  revised  by  bill  of  exceptions  on  appeal,  fiiroishes  no 
ground  for  a  mandamus.     State  ex  rel.  — v.  Judge,  12  A.  342. 

9.  The  relator  filed  a  petition  in  the  second  judicial  district  court  for  the  parish  of 
Plaquemines,  contesting  the  election  of  the  judge  of  that  district,  and  then  recused  the 
presiding  judge,  defendant  in  the  contest  A  motion  to  remove  the  cause  to  an  adjoin- 
ing district  or  refer  it  to  one  of  the  district  judges  for  trial  having  been  refused,  it  was 
held,  that  the  judge  cannot  be  compelled  to  grant  the  motion,  i^ate  ex  reL  Sausseau  t. 
Judge,  13  A.  89. 

10.  Out  of  the  parish  of  Orleans,  the  election  of  a  district  judge  cannot  be  judicially 
contested.  The  order  here  would,  if  granted,  involve  pro  tanto  an  assumpUon  of  jaris- 
diction  in  a  cause,  on  which  no  judgment  could  be  pronounced.  [?]  And  the  interior 
courts  will  not  be  compelled  to  grant  orders  with  a  direct  view  to  the  continuance  of 
costly  proceedings,  when  their  lack  of  jurisdiction  ratione  materia  is  patent  on  the  record. 
Jb. 

11.  Buchanan,  J.,  concurring.  The  writ,  being  only  in  aid  of  an  appellate  jurisdic- 
tion, is  based  on  an  original  jurisdiction  below.  Whenever  the  matter  is  one  not  within 
cognizance  of  the  tribunal  whose  action  is  sought  to  be  enforced,  the  writ  must  be  re- 
fused.    Jb. 

1 2.  Merrick,  C.  J.,  dissenting.  The  relator  has  made  a  judicial  demand  before  the 
court,  of  which  defendant  is  de  facto  judge.  If  the  demand  be  unfounded,  it  should  be 
dismissed  ;  if  otherwise,  sustained ;  but  no  judge  can  refuse  to  exercise  his  judicial  func- 
tions because  in  his  opinion,  and  before  the  question  is  examined,  a  demand  is  unautbor- 
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ized.     Peradventure,  that  which  appears  absurd  to  the  lower  coi 
carefal  examination  on  appeal,  be  found  to  have  merits.     lb. 

13.  If  defendant's  position  be  correct,  a  cause  has  been  commence 
be  ended.  But  the  position  is  untenable.  In  every  cause  there  n 
missing  or  sustaining,  in  whole  or  part,  the  complainant's  demand 
this  is  not  a  decree.     Jb.  et  Id, 

14.  If  the  district  court  before  which,  or  none,  plaintiff's  cause 
jarisdiction,  then  this  court,  the  demand  being  over  three  hundred  do 
also  jurisdiction.  But  if  the  district  court  have  not,  then  this  court 
reverse  any  judgment  of  that  court,  which  shall  not  dismiss  the  relat 
render  such  judgment  as  should  have  been  rendered.     Ih.  et  Id. 

15.  The  district  judge  should  be  compelled  to  recuse  himself  oi 
dismiss  it  or  render  judgment  for  the  party  entitled  thereto.  The  r\ 
the  proceeding  may  occasion,  does  not  justify  a  departure  from  tl 
determining  this  cause  as  well  as  all  others.     Ih.  et  Id. 

16.  A  mandamus  is  the  proper  remedy,  where  a  district  judge  r 
of  exceptions  properly  taken.^  C.  P.  899 ;  State  ex  reL  jyHemecm 
484.     Bill  of  Exception,  II.  No.  4. 

17.  The  petition  should  show  affirmatively,  and  not  by  implication 
alleged  against  the  legal  presumption  of  its  performance  by  the  judg< 

18.  Where  the  relator  informs  the  opposite  counsel  that  his  opinio 
judge,  with  whom  a  bill  of  exceptions  has  been  left,  the  latter  may,  i 
fuse  and  cannot  be  compelled  to  sign  the  bill  tendered,  until  exhib 
counsel.  The  information  that  the  judge  had  the  bill  is  not  a  comp 
under  which  the  bill  should  have  been  exhibited  to  the  counsel  bef 
the  judge.     C.  P.  489  ;  lb. 

3)  To  Obtain  Judgment ,  or  some  Judicial  Action  in  Matters  Subsequet 

1.  The  supreme  court  may  issue  a  mandamus  to  an  inferior  court,  < 
an  appeal  it  has  refused.     Agnes  v.  Judice,  3  M.  184. 

2.  The  district  judge  will  not  be  compelled  to  sign  a  judgment 
days,  whenever  after  that  time  he  has,  in  his  discretion,  granted  a  n 
tervention  of  a  creditor  suggesting  fraud.     State  ex  reL  Secnel  v.  Jud 

3.  Whether  a  judge  discreetly  exercise  his  legal  discretion  in  such 
which  cannot  be  entertained  on  an  application  for  a  mandamus,  Th< 
can  only  be  corrected  on  appeal.     lb. 

4.  Where  a  judgment  on  appeal  stays  execution  as  to  a  surety  u 
by  the  principal  be  sold,  and,  on  its  sale,  the  proceeds  are  absorbed  t< 
ments,  the  proper  remedy  to  obtain  execution  against  the  surety  is 
not  a  new  suit.     Cox  v.  Thomas^  11  L.  368. 

5.  The  duty  of  a  district  court,  in  relation  to  a  mandate  issued  bj 
to  have  a  judgment  executed,  is  to  obey  the  mandate ;  if  it  do  not 
enforce  it  by  a  mandamus;  and  the  debtor,  if  aggrieved  by  the  mod 
relief  by  a  supersedeas.     lb. ;  Iiovelace  v.  Taylor^  6  R.  92.     Execi] 

6.  A  probate  judge,  who  has  by  a  judgment  refused  to  homologate 
a  family-meeting,  cannot  by  mandamus  be  compelled  to  do  so.  Statt 
5  R.  161. 

7.  Where  a  justice  of  the  peace  refuses  to  allow  an  appeal  in  pi-t 
3  March,  1819,  No.  25,  the  remedy  is  by  mandamus.    Mc  Glean  v.  ( 

8.  A  rule  supported  by  affidavit  to  compel  a  judge  to  decide  a  cans 
more  than  a  year  before,  will  be  made  absolute  where  no  cause  agains 
State  ex  reL  Vanderltnden  v.  Judgt^  6  R.  272. 

9.  Where  after  telling  plaintiff's  attorney  to  take  a  judgment  cc 
but  before  the  entry  is  made,  on  defendant's  appearance  and  applicati 
exercise  of  his  discretion,  grants  him  time  to  answer,  he  will  not  b< 
the  judgment     Seddan  v..  TempUtan^  7  A.  126. 

10.  A  mandamus  to  a  judge,  in  whose  absence  the  prisoner  had  be 
judge,  to  sign  a  bill  of  exceptions  to  show  that  the  former,  in  sente 
aiMressed  him  in  French  while  the  sentence  itself  was  entered  in  I 
fu*d,  where  it  does  not  appear  that  any  objection  was  made  to  th 
sentence  by  the  judge  who  presided,  or  application  to  him  to  sign  $ 
State  V.  Boger,  7  A.  382. 
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11.  But,  in  refusing  the  writ,  the  court  stated  that  the  matter  would  be  considered  on 
the  trial  of  the  case,  and,  if  deemed  material,  means  afforded  the  accused  to  secure  the 
benefit  of  the  facts  alleged.     Ih. 

12.  An  appellee,  though  he  object  that  the  bond  as  fixed  by  the  inferior  judge  is  io- 
sufficient  to  entitle  appellant  to  a  suspensive  appeal,  cannot  by  mandamus  compel  the 
lower  court  to  allow  him  execution.     State  ex  reL  Henly  v.  Judge^  8  A.  288. 

13.  A  district  judge  in  New  Orleans  will  not  be  compelled  to  change  his  order,  ex- 
tending the  return  day  of  an  appeal  beyond  the  next  term,  though  the  relator  expre^lj 
charge  that  there  was  ample  time  to  cite  the  appellee  for  the  next  term.  StaU  tz  rd. 
—  V.  Judge,  9  A.  14. 

14.  It  is  an  extremely  delicate  matter  to  interfere  with  the  discretionary  power  of  the 
inferior  tribunals  ;  that  discretion  must  be  governed  by  the  circumstances  of  each  par- 
ticular case,  which  can  scarcely  ever  be  perfectly  known  to  an  appellate  court    Jk 

15.  Under  583  C.  P.  inferior  courts  have  discretionary  power,  depending  on  appellee's 
domicil,  to  extend  the  return  day  of  an  appeal ;  but  the  discretipn  may  be  exercised  in 
other  cases.    Ik.    Appeal,  II.  (c).  No.  18. 

16.  The  supreme  court  will  not  listen  with  too  ready,  an  ear  to  suggestions  of  a  de- 
nial of  justice  by  delay  in  the  inferior  court.  Still,  as  unreasonable  delay  may  work 
irreparable  injury,  a  mandamus  seems  to  be  the  proper  remedy  to  compel  a  judgment 
C.  P.  829,  880-7-8 ;  State  ex  reL  Turpin  v.  Judge,  13  A.  481. 

17.  The  district  judge  is  vested  with  legal  discretion  to  decide  every  case,  according 
to  the  nature  of  the  demand  or  the  merits  of  the  defence.  All  that  the  supreme  court 
can  do,  in  aid  of  its  appellate  jurisdiction,  is  to  compel  him  to  decide  the  controversy. 
But  the  form  and  subject-matter  of  the  decree  are  within  his  breast,  subject  only  to  re- 
visal  by  appeal.     3. ;  i^ate  ex  rel.  Simmons  v.  Judge,  13  A.  483. 

18.  So  where  it  does  not  appear,  that  the  district  judge  has  erred  in  refusing  to  render 
either  of  the  judgments  prayed  for  by  the  relator,  or  a  judgment  in  some  other  form,  or 
that  in  refusing  the  particular  decree,  to  which  the  relator  deems  himself  entitled,  he  has 
not  rendered  or  is  not  willing  to  render  a  decree  adverse  to  his  pretensions,  no  unrea- 
sonable delay  is  shown,  and  a  writ  to  compel  the  action  of  the  district  judge  in  the 
premises  will  be  refused.     3. 

19.  A  rule  nisi  will  not  be  granted  to  compel  a  district  judge  to  furnish  a  statement 
of  facts  afler  an  appeal  allowed ;  the  appeaJ  precludes  the  statement.  StaU  €x  rd, 
Baudreau  v.  Judge,  13  A.  485. 

20.  A  district  judge  will  not  be  compelled  to  rescind  an  order  of  appeal  TIm 
supreme  court  cannot  by  entertaining,  before  the  transcript  is  filed,  what  is  in  substance 
a  motion  to  dismiss  the  appeal,  anticipate  its  return.  Peradventure,  the  transcript  may 
never  be  filed.     State  ex  reL  Dodeman  v.  Judge,  14  A.  60. 

4)  To  Officers  of  Courts  Acting  NonJvdiaaJhf. 

1.  The  supreme  court  issues  the  writ  to  other  courts  only  in  their  judicial  capacity,  and 
to  aid  its  appellate  jurisdiction.  So  it  cannot  direct  a  parish  judge  to  make  tiUe  to  prop- 
erty adjudicated  by  him,  as  auctioneer,  to  one  claiming  to  be  the  last  bidder.  Wwn  v. 
ScoU,  2  L.  88.     Supra,  1),  No.  2.     Courts,  II.  (c). 

2.  Though  there  be  a  decree  for  alimony  at  a  certain  rate  per  month,  a  m<mdamui 
will  not  lie  to  a  clerk  to  compel  him  to  issue  k  Jt.  fa.  for  a  specific  sum  of  arrearB  un- 
paid. He  is  a  ministerial,  not  a  judicial  officer;  and  application  must  be  made  to  the 
judge  who,  on  a  proper  showing,  will  award  execution  for  a  specific  sum  by  which,  in 
issuing  the^/a.,  the  cleric  will  be  guided.  C.  P.  641, 834 ;  Compton  v.  Atrial,  9  A  496. 

3.  The  writ  issues  from  the  supreme  court,  only  as  auxiliary  to  its  appellate  joijsdic- 
tion.  If  the  act  to  be  revised  be  judicial,  the  amount  necessary  for  appellate  jurisdiction 
must  appear  affirmatively.  But  if  purely  ministerial,  then,  though  confided  to  a  dutriet 
judge,  as  no  direct  appeal  lies  from  such  act  in  any  case,  in  no  case  can  the  writ  issue. 
State  ex  reL  Wehh  v.  Judge,  12  A.  405. 

(b)   To  Other  Persons. 

1.  A  litigant  cannot,  by  the  writ,  compel  the  register  and  receiver  of  the  land-office 
to  issue  him  a  certificate,  though  entitled  thereto,  when  it  is  to  be  used  as  evidence  in  a 
suit  with  third  persons,  before  a  court  without  jurisdiction  over  those  officers*  dooMCUi 
where  the  party  must  seek  his  remedy  in  a  distinct  action.   PoweU  v.  ChappeR,  7  N.  S.  172. 

2.  The  writ  never  compels  public  officers  to  do  an  act,  in  which  they  have  discretion- 
ary power.     La.  CoUege  v.  StcUe  Treasurer,  2  L.  395. 
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3.  The  remedy  of  one,  to  whom  the  mayor  of  a  city  refuses  i 
porate  oflSce,  is  by  mandamiu.     Hubert  v.  Auvray,  6  L.  598. 

4.  And  so,  too,  of  bank-directors  prevented  by  their  fellow-di: 
their  rights  of  office ;  e.  g.  in  voting  to  fill  vacancies  in  the  boan 
cialBank,7  L.  oil. 

5.  So,  too,  where  the  directors  exclude  one  of  their  number  froi : 
ledger  to  which  all  the  rest  have  access,  on  the  ground  that  he  is  i 
will  ase  his  information  to  its  injury.     Hatch  v.  City  Bank,  1  R.  • 
VI.  (c),  Nos.  6,  29. 

6.  The  applicant  must  allege  and  prove  the  duty  to  be  perfo 
been  deprived  of  some  legal  i*ight,  or  injured,  or  apprehends  inju 

7.  Under  the  code  of  practice,  our  courts  have  more  extensive 
the  common  law  in  issuing  the  writ     16. 

8.  So,  under  C.  P.  831,  a  party  may  obtain  the  writ,  whether  1 1 
relief  or  not,  if  the  slowness  of  ordinary  legal  forms  be  likely  to  pi 
defeat  the  ends  of  justice,     lb. 

9.  A  keeper  of  corporate  books  will  not  be  compelled  to  allow  a  i 
unless  a  clear  right  be  shown,  or  some  just  or  useful  purpose.     lb. 

10.  A  state  court  will  compel  obedience  to  the  order  of  a  federa 
ruptcy,  directing  a  recorder  of  mortgages  to  erase  certain  mortg:  i 
B.  193;  11  R.  54. 

1 1.  A  mandamus  is  the  proper  remedy  against  the  auditor  oi 
refuses  a  warrant  on  the  state  treasurer  for  a  sum  of  money,  appm 
tare  to  the  relator.  The  act  is  strictly  ministerial,  and  the  offici 
StcUe  ex  rel.  —  v.  Bordelan,  6  A.  68. 

12.  However  comprehensive  the  dispositions  of  art.  830  C.  P.,  I 
issue  the  writ  must  be  restricted  to  cases,  in  which  their  authority 
enforcing  the  process.     Bassett  v.  School  Directors,  9  A.  513.     C 
1),  No.  1. 

13.  So  it  will  be  refused,  on  the  application  of  a  creditor  of  schc 
them  to  levy  a  tax  sufficient  to  satisfy  his  judgment.     lb, 

14.  Where  a  police  jury  illegally  refuses  to  assess  and  collect 
court-house,  a  relator  who  swears  that  he  is  an  inhabitant  of  the  psi 
inconvenience  in  being  compelled  to  go  so  far  to  attend  court,  froni 
if  the  police  jury  did  its  duty,  he  would  be  relieved,  will  discloi 
authorize  him  to  sue  out  dkmandamus.     Watts  v.  Police  Jury,  11  j' 

15.  The  writ  may  issue  to  compel  a  police  jury  to  assess  and  cc 
defray  the  expense  of  public  buildings,  and  to  cause  them  to  be  i 
law.     C.  P.  844 ;  lb. 

16.  An  act  directing  a  sheriff  to  assess  and  levy  a  tax  in  the  sc 
bis  parish,  to  pay  the  relator's  judgment  against  the  school  director! 
not  apply  to  any  one  incumbent  of  the  office  rather  than  anothei 
will  compel  the  successor  of  the  sheriff  in  office  at  the  passage  of  tl 
comply  with  its  provisions.     Bassett  v.  Barbin,  1 1  A.  672. 

17.  Nor  can  respondent  object  that  the  limits,  within  which  the  i 
not  precisely  defined  by  the  act,  there  being  more  than  one  second 
judgment  being  for  a  school-house,  its  site,  a  matter  of  notoriety, 
trict  on  which  the  special  tax  is  imposed.    Ib^ 

18.  A  right  which,  to  be  of  any  value,  must  be  promptly  enforces: 
numdamus,  though  an  action  in  damages  coexist  as  a  specific  reme 
admit  of  but  the  most  capricious  measurement,  and,  from  the  slow 
forms,  a  delay  of  justice  becomes  a  denial  of  justice.  A  remedy 
extremely  inadequate,  is  no  remedy  at  all.    Cockbum  v.  Union  Ba% 

19.  So,  a  bank  stockholder  may  enforce  his  right  to  inspect  the  d 
hours  by  mamdamus,  and  cannot  be  driven  to  his  action  of  damage:: 
them  —  but  the  exercise  of  a  right,  the  deprivation  of  which  may 
cannot  be  soon  known,  nor  accurately  estimated.     lb. 

20.  The  payment  of  a  warrant,  drawn  by  the  state  auditor  s 
ministerial  duty  imposed,  on  the  treasurer  who,  if  he  refuse,  ma} 
form  it  by  a  mandamus.     C.  P.  829-832 ;  Hommerich  v.  Hunter, 

21.  And  so,  too,  the  auditor  may  be  compelled  to  draw  a  warr 
clerk  and  judge  by  a  certificate,  showing  on  its  face  a  case  within  t 
audited  as  due  a  sheriff.     Parker  v.  Robertson.  14  A.  241). 
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n.  Of  the  Proceedings. 

1.  The  answer  to  a  rule  to  show  cause  against  an  inferior  judge  must  be  in  writing, 
and  filed  with  the  clerk  of  the  supreme  court  No  answer  in  person,  or  oral  discussion, 
will  be  listened  to,  except  from  the  parties  interested  or  their  counsel.  State  ex  rd. 
Fuselier  v.  Jvdge^  2  R.  418. 

2.  A  mandamus  to  a  recorder  of  mortgages,  to  erase  mortgages,  cannot  issue  without 
notice  to  the  parties  interested.    French  v.  Prieur,  6  R.  299 ;  Leverich  v.  Prieur^  8  R.  97. 

3.  An  inferior  judge  who  refuses,  when  ordered  by  the  supreme  court,  to  allow  m 
appeal,  may  be  imprisoned  until  he  obeys.     State  v.  WtUtams,  7  R.  252. 

4.  On  a  rule  for  the  writ  to  obtain  an  appeal  from  a  final  decree,  whether  it  change 
the  parties'  legal  rights  as  fixed  by  a  former  judgment  or  be  merely  declaratory  of  the 
latter's  legal  effect,  is  a  question  which  cannot  be  determined ;  it  can  be  determined  onlj 
on  the  appeal.     Little  v.  Consolidated  Associatiany  2  A.  731. 

5.  It  is  not  necessary  to  traverse  the  return  to  a  mandamui,  before  going  to  trial  on  the 
merits.     Borgttede  v.  Clark,  5  A.  291.     Pleading,  V.  (c),  2),  No.  1. 

6.  An  application  for  a  mandamus^  without  affidavit,  will  not  be  entertained.  C.  P. 
840 ;  Lekmd  v.  Rose,  1 0  A.  415. 

7.  Where  no  special  issue  is  raised  with  regard  to  the  relator's  interest,  no  farther 
proof  than  his  afiidavit  will  be  required  of  the  facts  on  which  the  interest  is  basei 
Watts  V.  Police  Jury,  11  A.  141. 

8.  Where  a  relator,  whose  election  as  sheriff  has  never  been  contested  in  legal  form 
and  who  has  been  commissioned  by  the  governor,  sues  out  a  mandamus  against  his  pred- 
ecessor claiming  the  right  to  hold  over  until  a  legal  appointment,  the  court  will  not  go 
behind  the  commission  to  examine  the  proof  on  which  the  governor  acted.  The  sopreme 
court  is  not  the  tribunal  to  entertain  such  a  contest,  nor  is  such  the  proper  form  of  ooo- 
testing  the  election.     State  ex  reL  Vtenne  v.  Hyeuns,  12  A.  719. 

MANDATE. 

I.  Op  its  Constitution  and  Nature  ;  Interpretation  akd  General  Extent. 

(a)  hi  GeneraL  (c)  Power  to  Act  in  Matters  RdcUive  to 

(b)  Power  to  Act  in  Judicial  Proceedings;  ^^  ond  Notes;  and  Surety^p. 

Adjust  Claims;  Collect  IMfts;  and 
Grant  Acquittances. 

IL  Of  the  Obligations  between  the  Principax  and  Third  Fersoks. 

(a)  Jn  GeneraL  (b)  Agents  Acts  Beyond  or  Without  the 

Principals     Authority;    and  their 
Ratification  by  the  Latter. 

III.  Of  the  Obligations  of  the  Principal  to  the  Agent. 

(a)  Jk  GeneraL  (b)  AgenCs  Remuneration;   and  htered 

on  his  Advances. 

IV.  Op  the  Obligations  op  the  Agent  to  Third  Persons. 
V.  Of  the  Obligations  of  the  Agent  to  the  Principal. 

(si^  In  General,  ^)  EffecUng  Luurance.  ^ 

(b)  Agents  Dihgence;   Extent  of  his  Lia-  itg  Proceeds  f  their  Misappropriation  I9 

hility ;   OUigation  to  Account ;   and  the  Agent;  his  Duty  to  AcomM;  oai 

the  Action  Mandati  Directa.  LiabiUtyJor  Profits  <nd  IntatA 

1 )  In  General.  (c)  Employment  of  Sub-AgenU. 

2)  Mandate  to  Buy.  (d)  PrincivaFs  Ratification  of  the  Agenfi 
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MANDATE,  1.   (a). 

L  Op  its  Constitution  and  Nature  ;  Interpretation  ani 

(a)  In  General, 

1.  An  authority  to  a  supercargo,  to  take  the  entire  managem< 
authorize  him  to  purchase  for  the  principal,  unless  to  invest  the  pr 
return  articles.     Vidal  v.  Bussel,  5  M.  297. 

2.  If  A  write  to  B  that  "  C  is  unacquainted  in  New  Orleans, 
his  bill  on  his  father  for  his  immediate  expenses  will  be  honore< 
liable  on  a  mandaium  pecuniae  credend^B.     Amory  v.  Boyd,  5  M.  4] 

3.  A  mandate  in  general  terms  confers  only  a  power  of  adminis 
to  be  done  are  not  merely  acts  of  administration  or  such  as  facilitat 
must  be  express  and  special.  Thus  a  general  power  to  admini: 
aotbonze  the  agent  to  sell  it,  or  exercise  any  other  act  of  own< 
art.  10 ;  C.  C.  2965-6 ;  10  M.  679 ;  7  N.  S.  247  ;  6  R.  142 ;  12 
Partnership,  IV.  (c),  No.  6. 

4.  No  particular  form  is  required  in  a  letter  of  attorney  to  sell  a 
if  it  contain  a  distinct  expression  of  the  principal's  will.     Steer  v.  ] 

5.  Where  a  possession  of  twenty  years  has  followed  a  sale  by  a 
must  be  presumed.  Semper,  qui  nan  prokihet  aliquem  pro  se  inter 
tur.    6  N.  S.  154 ;  8  L.  241 ;  3  A.  193, 230. 

6.  An  opinion  in  a  mandate  to  sell,  that  the  property  should  brii 
not  invalidate  a  sale  for  less.     Sprigg  v.  Herman,  6  N.  S.  512. 

7.  A  mandate  may  be  tacit  as  well  as  express ;  and  the  acts  of 
fiiirly  and  liberally  construed  towards  those  who  contract  with  i 
towards  the  agent.     7  N.  S.  143;  11  L.  288;  8  B.  236.     Pa 
No.  15. 

8.  An  authority  to  receive  notice  of  the  assignment  of  a  debt  m 
to  receive  and  pay  debts  is  not  sufficient.     Carlin  v.  Dumartrait,  8 

9.  A  joint  authority  cannot  be  exercised  by  a  part  of  those  to  i 
even  after  the  death  of  one  of  them.  2  L.  276 ;  10  A.  617 ;  4  M 
20 ;  IL  (b),  No.  1 ;  VII.  No.  4.     Trust,  II.  (a).  No,  20. 

10.  Where  a  principal,  after  ordering  his  agent  to  sell  within  a 
him  to  see  his  creditors  and  beg  them  to  consent  to  postpone  the 
sale  after  the  period  first  limited.     Livingston  y.  Corion,  2  L.  441. 

11.  Where  the  law  requires  a  contract  to  be  in  writing,  the  pow 
be  in  writing  also ;  thus  a  power  to  sell  a  slave  must  be  in  writi 
make  a  compromise.  C.  C.  2415,  2961-6.  But  where  this  is  not 
may  be  in  the  simplest  form,  and  the  intention  of  the  parties  g: 
their  acts  as  their  agreements.  2  L.  596 ;  8  R.  236 ;  1  A.  72  ;  6 
XIV.  (a),  3).     Obligations,  III.  (b),  2),  No.  22. 

12.  The  power  to  acknowledge  a  debt  must  be  more  specific  tha 
one;  it  must  be  express  and  special.  C.  C.  2966;  Richard  v.  Bi 
V.  Turpin,  9  R.  293.     Evidence,  XII.  (g).  No.  17. 

13.  The  delivery  of  title  papers  is  presumptive  evidence  of  a 
rebutted  by  proot.     Etie  v.  Cade,  4  L.  389. 

14.  The  acts  of  the  principal  will  supersede  any  proposition  befo 
the  agent  cannot  control  the  principal.     Palfrey  v.  Stinson,  11  L.  8 

15.  One  receiving  a  letter  of  mandate,  who  does  not  immediate 
to  accept  it  in  the  terms  proposed.     lAvaudais  y.  Ferret,  11  L.  301 

16.  A  power  to  sell  must  be  express  and  special;  though  th 
necessaiy,  yet  there  should  be  some  equivalent  term,  so  as  clearly 
C.  C.  2966 ;  Ouny  v.  Robert,  16  L.  175. 

17.  There  is  a  marked  difference  between  a  letter  of  credit,  c 
engagement  by  the  bearer  which  the, writer  guarantees,  and  his  gu 
obligation.     The  former  is  a  mandate ;  the  latter,  a  suretyship. 
L.  509.    Suretyship,  I.  (c),  No.  2. 

18.  The  abandonment  of  prescription  is  an  act  of  ownership,  wh; 
cise  without  special  authority.     Hiil  v.  Barlow,  6  R.  142. 

19.  Where  a  mortgagor  by  his  contract  with  the  mortgagees  ^  n 
property  on  pajdng  a  certain  part  of  the  price  to  their  agent,  who 
mortgage,"  the  agent  can  grant  the  release  only  after  receiving 
Sewell  y.  Hennen,  8  R.  216. 


832  mandate;   L   (a). 

20.  No  particular  form  is  required  for  a  mandate.  For  certain  purposes,  it  must  be 
express  and  special ;  for  others,  it  may  be  verbal  or  general.  It  may  vest  an  indefinite 
power,  to  do  whatever  may  conduce  to  the  principaFs  interest.  And  an  agent's  authority 
may  be  inferred  from  the  profession  or  functions  he  exercises.  C.  C.  2961-4-6-9; 
Miller  V.  N.  0.  Caned  Co.,  8  R.  236. 

21.  An  express  nu&ndate  in  writing  cannot  be  enlarged  by  parol;  but,  as  a  general 
rule,  informal  instruments  giving  general  powers  are  to  be  construed  more  liberally  than 
those  which  are  formal :  while  the  nature  and  extent  of  the  power  must  be  determined 
from  the  terms  and  object  to  be  attained.     Jb. 

22.  The  agent  of  a  corporation,  to  superintend  and  direct  the  construction  of  a  canal, 
need  not  have  an  express  and  special  power,  to  bind  the  principal  by  a  contract  for  labor 
in  constructing  the  canal ;  the  authority  may  be  inferred  from  circumstances  and  the  ob- 
ject of  the  pai'ties.     3. 

23.  A  factor  cannot  pledge,  nor  give  in  payment  for  his  own  debts,  property  consigned 
to  him.  1  A.  74, 379  ;  10  A.  70.  Infra,  IL  (a),  No.  28.  Bills  and  Notes,  IV.  (d), 
3),  No.  33.     Corporations,  IV.  (b),  1),  No.  6.    Quasi  Contracts,  L  No.  15. 

24.  A  special  power  to  do  acts,  not  of  administration,  need  not  state  the  specific  acts  to 
be  done.     Reynolds  v.  Rowley,  2  A.  891 ;  Commercial  Bank  v.  RatUh,  7  A.  129. 

25.  By  the  common  law,  as  with  us,  powers  of  attorney  are  subject  to  strict  interpre- 
tation ;  and  the  authority  is  never  extended  beyond  that  given  in  terms,  or  necessary  lo 
carry  the  authority  into  full  efifect.  Language,  however  general,  when  used  in  connec- 
tion with  a  particular  subject-matter,  is  presumed  to  be  used  in  relation  to  that  matter, 
and  must  be  limited  accordingly.  Reynolds  v.  Rowley,  4  A.  396 ;  Boykin  v.  OHara^ 
6  A.  115. 

26.  A  general  power  to  buy  property  for  the  principal  or  to  make  any  contracts  which 
he  could,  if  personally  present,  by  the  common  law  as  well  as  oars,  applies  only  to  hay> 
ing  or  contracting  in  connection  with  his  ordinary  business,  and  wuU  not  authorize  con- 
tracts of  an  extraordinary  character.     Id.  4c  A.  396. 

27.  Under  our  code,  which  has  modified  the  Roman  law,  it  is  not  of  the  essence  of 
mandate  that  it  be  gratuitous.  The  agent's  right  to  compensation  may  be  inferred  from 
the  nature  of  the  services  and  the  relations  of  the  parties,  without  proof  of  an  express 
agreement.  Waterman  v.  Gibsany  5  A.  672  ;  Suecettion  of  FowUr,  7  A.  207.  ii/ra, 
III.  (b),Nos.  6,  16. 

28.  A  receipt  in  the  name  of  a  country  firm  by  their  clerk  over  his  own,  tboa^  the 
words  "  by**  or  ^^per"  or  others  of  equivalent  import  be  omitted,  will  bind  the  firm,  the 
agency  being  implied  from  circumstances.     Bristow  v.  JSrwin,  6  A.  102. 

29.  Where  the  language  of  a  mandate  is  fairly  susceptible  of  different  interpretations, 
and  the  agent,  acting  in  good  faith,  is  misled  and  adopts  one  when  the  principal  intended 
another,  the  principal  will  be  bound  and  the  agent  exonerated.  Dunbar  v.  Hughes,  6  A. 
466. 

30.  Plaintiff,  an  accommodation  indorser  of  a  note,  after  the  maker's  death,  applied  for 
the  curatorship  of  his  succession  but  withdrew  in  favor  of  defendant,  likewise  interested 
in  the  estate.  In  consideration  of  so  doing  and  of  giving  the  note  to  defendant,  the  latter 
agreed  to  deliver  to  plaintiff  lumber,  equal  in  value  to  the  note,  at  a  fixed  price  and  guar- 
anteed by  plaintiff,  who  was  however  to  use  all  diligence  to  obtain  a  higher  price  sod 
account  therefor.  Held ;  the  agreement,  though  obscure,  is  not  a  sale  but  a  mandate 
under  which  plaintiff,  having  an  interest  therein,  was  to  sell  the  lumber  but  in  no  case 
under  the  price  fixed,  and  account  to  defendant  for  the  proceeds,  with  which  the  note 
was  to  be  taken  up  and  delivered  to  the  latter.      Woodworth  v.  Wilson,  11  A.  402. 

31.  The  fact,  that  one  has  acted  as  agent  of  another  in  the  ordinary  transactions  of 
life,  is  not  even  presumptive  evidence  of  a  power  in  the  former  to  accept  a  donation  for 
the  latter.     Bmh  v.  Decuir,  11  A.  503. 

32.  When  an  agent  to  sell  all  the  principal's  lands  in  a  certain  parish  sells  part  of 
them,  and  it  is  afterwards  discovered  that  the  portion  intended  had  not  been  coDvejed, 
he  may  remove  the  obstacle  to  a  perfect  sale  and  correct  the  description  of  the  land  bj 
agreeing  to  a  different  lo^tion,  so  as  to  carry  out  the  original  intentions  of  the  purchaser 
and  himself.  Until  this  be  done,  the  sale  is  not  complete  and  his  power  not  terminated. 
Boykin  v.  Wright,  11  A.  531.     Infra,  II.  (a).  No.  5. 

33.  The  owner  of  a  note  purchased  through  a  broker,  when  notified  that  the  latter, 
acting  himself  as  owner,  had  made  a  compromise  relative  to  it  with  the  maker,  shonld  at 
once,  if  the  broker  have  acted  without  authority,  repudiate  or  he  will  be  presomed  to 
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hare  ratified,  and  will  be  bound  by,  such  compromise.     Barriere 
870.    Infra,  II.  (b),  No.  11. 

See  Corporations,  IV.  (b),  1).  Marriage,  VI.  Nos.  1,  6.  IV 
10.  Partnership,  III. 

(b)  Power  to  Act  in  Jitdicial  Proceedings  ;  Adjust  Claims ;  CoUect   '. 

Acquittances, 

1.  A  power  to  receive  what  is  due  from  a  debtor  necessarily  imp  i 
credit  for  any  payments  already  made.     Jhibreuii  v.  Rouzan,  1  N.  S.  I 

2.  By  the  Spanish  law  an  agent,  employed  by  his  coheir  to  sue,  is  i  : 
ized  to  receive  the  amount  recovered.    P.  5,  T.  14, 1.  7 ;  Kilgour  v.  72  \ 

3.  The  power  to  compromise  must  be  express  and  special.  C.  C 
aathority  to  bring  suit  on  a  claim  does  not  imply  an  authority  to  coi 
Duprt  V.  Splane,  16  L.  51  ;  Bonneau  v.  Poydras,  2  R.  1. 

4.  An  authority  to  compromise,  ai*bitrate,  and  compound,  does  not  i  i 
to  submit  the  cause  to  amicable  compounders,  with  a  renunciation 
justice  or  any  appeal  whatever.     Patterson  v.  Lafarge,  5  N.  S.  671. 

5.  An  authority  to  collect  money  does  not  confer  a  right  to  prolong 
ment.    MiUaudon  v.  McMicken,  7  N.  S.  38. 

6.  An  agent,  with  a  naked  power  to  collect,  cannot  transfer  to  a  third  ; 
a  power  coupled  with  an  interest,  so  as  to  give  him  authority  to  pay  I 
that  intrusted  to  him.     JEKckg  v.  Sharp,  4  L.  387. 

7.  An  agent  cannot  take  his  own  obligations  in  payment  of  debts  : 
i&. ;  Nolan  v.  Rogers,  4  N.  S.  145. 

8.  A  power  to  collect  a  debt,  and  to  do  all  acts  necessary  to  effect  1 1 
not  authorize  the  agent  to  transfer  the  claim  to  a  surety  of  his  princi{:  i 
transferee  from  his  suretyship.     Texada  v.  Beaman,  6  L.  85. 

9.  The  power  to  represent  a  principal  in  the  defence  of  actions  is  n<  I 
tration,  and  can  result  only  from  express  terms  or  an  implication  so  c 
ristible.    9  Lr.  78 ;  10  L.  598 ;  4  A.  61,  133 ;  5  A.  218 ;  6  A.  562,  65 
X.  (b),  No.  24.     Citation,  II.  No.  33.     Pleading,  I.  (c),  7),  No.  1 : 

10.  An  agent  of  heirs  to  compound  a  succession  may  compromise 
assuming  for  his  principals  a  note  held  by  the  coheir  against  the  succes  i 
Bcribed.    Lewis  v.  Lewis,  9  L.  104. 

11.  Authority  to  an  agent  to  settle  or  compromise  a  debt  does  noi 
bind  his  principal  to  defray  the  costs,  and  incur  the  responsibility  o  i 
offered  in  settlement  by  the  debtor.     Dixon  v.  Ford^  1  R.  253. 

12.  An  agent  defending  an  action  for  his  principal  cannot,  unless  i 
ered,  by  any  judicial  allegations  abandon  the  latter^s  rights.  Prevos ! 
512. 

13.  A  power  to  sign  an  attachment  bond  must  be  special.     C.  C 
Baneg,  12  R.  221.     Attachment,  III.  No.  24. 

14.  An  agent,  authorized  to  settle  a  partnership  but  not  expressly  to 
cannot  transfer  a  judgment  of  the  partnership,  unless  the  transfer  b< 
necessary  to  its  liquidation,  and  duly  notified  to  the  debtor.  Smith  v.  . 
658. 

15.  Under  a  mandate  ^poursuivre  le  recouvrement  de  toutes  creancer 
de  droit  —  h  ce  fiiire,  paraitre  en  justice  tant  en  demandant    qu^en 
agent  may  collect  claims  by  pleading  in  compensation  or  reconvention ; 
cited  to  defend  actions.     Fuselier  v.  Bobin,  4  A.  61. 

16.  An  agent  to  make  or  conclude  a  contract  has  not,  as  a  matter  of 
dental  authority  to  receive  payments  due  under  it     Tew  v.  Labiche,  4  . 

17.  A  power  to  bring  and  carry  on  a  certain  suit  does  not  give  th( 
represent  the  principij  in  a  suit  against  him  for  damages,  for  wron 
auachment  ia  the  first.     Barnes  v.  Profikt,  5  A.  117. 

18.  An  agent  cannot  take  property  in  payment  of  a  debt  due  his  pri 
special  authority.     Kendall  v.  Wade,  5  A.  157. 

19.  A  power  to  give  a  mortgage  on  particular  property  does  not  ait 
to  confess  judgment.     Boykin  v.  Qllara,  6  A.  115. 

20.  A  power  of  the  most  general  and  special  character  to  a  wife  ant 
to  appear  for  and  represent  the  husband  in  courts  of  justice,  will  auth< 
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at  law  to  appear  alone  in  a  suit  against  the  principal.     Girard  t.  Mrtth^  6  A  651. 
Supra,  (a),  No.  9. 

21.  An  atlomej  at  law,  authorized  to  collect  a  debt,  may  bind  the  princi{ml  by  an 
attachment  bond.  The  signing  of  the  bond  is  a  necessary  incident  to  the  collection  of 
the  debt,  and  embraced  in  the  general  power  to  make  the  collection.  Attachment  and 
sequestration  bonds  are  not  distinguishable  from  appeal  bonds,  which,  it  has  always  been 
held,  may  be  executed  by  an  attorney  at  law.  Trowbridge  v.  Weir,  6  A.  706 ;  Alexan- 
der V.  Bums,  Jb.  704.  [/n  the  firti  coju,  whiUt  concurring  in  the  conclusion  of  Pres- 
ton, J.,  by  whom  the  decision  was  rendered,  the  majority  of  the  court  preferred  resting 
on  the  ground,  that  the  attorney  at  law  was  the  creditor's  attorney  in  fact  to  coiled  the  dek, 
and  that  the  latter  was  bound  by  the  attachment  and,  consequently,  the  attomerfs  signatun 
to  the  bond.  However,  in  the  later  case  of  Fulton  v.  Brown,  10  A.  350,  Attoiuiet,  1L 
(a),  2),  No.  19,  the  opinion  of  Preston,  J.,  seems  to  be  sanctioned^] 

22.  A  power  to  appear  in  all  courts,  there  to  do,  say,  and  prosecute  as  occasioD  shall 
require,  does  not  empower  the  agent  to  answer  interrogatories  to  the  principal  as  gar? 
nisbee,  so  as  to  bind  the  latter.  IHckson  v.  Morgcai,  7  A.  490.  £yiDENGE,  XVIIl.  (d), 
1),  No.  2. 

23.  When  plaintiff  sends  his  account  for  wood  against  a  steamer  to  a  firm,  with  in- 
structions to  take  all  necessary  steps  for  its  collection,  either  partner  may  make  the 
affidavit  and  give  the  bond  necessary  to  sequester  the  boat.  tStewart  v.  CZor^  11 A 
819. 

24.  A  power  to  sue  for  or  otherwise  collect  claims,  the  proceeds  of  which  are  to  be 
divided  with  the  agent,  implies  a  power  to  employ  counsel  and  to  stipulate  for  fees  to  be 
paid  out  of  the  proceeds.     Morgan  v.  Brown,  12  A.  159. 

See  Insolvency,  II.  (a),  No.  19  ;  III.  (b).    Constitution,  II.  (d),  No«.9,12, 15. 

(c)  Power  to  Act  in  Matters  JRelative  to  Bills  and  Notes  ;  and  Suretyship. 

1.  Notice  of  the  protest  of  a  note  is  improperly  given  to  an  attorney  of  the  iodoRer 
with  special  powers,  which  do  not  authorize  him  to  receive  such  a  notice.  MeniSkl  t. 
Duncan,  11  M.  584;  La.  State  Bank  v.  Elfery,  4  N.  S.  87. 

2.  A  power  to  sign  the  constituent's  name  in  any  transaction  the  agent  nay  deem 
proper,  does  not  authorize  the  indorsement  of  a  note.     Clay  v.  Bynum,  1  N.  S.  608. 

8.  An  agent's  possession  of  bills  of  exchange  proves  his  authority  to  receive  pajment, 
but  not  to  compromise.    Kenner  v.  Creditors,  8  N.  S.  €4. 

4.  The  authority  to  collect  a  note  implies  the  power  to  extinguish  the  creditor's 
right  in  it ;  and  it  matters  not  whether  the  payment,  by  which  this  is  produced,  be  made 
by  the  debtor  or  any  one  else,  provided  the  transfer  be  made  without  reooarse  against 
the  principal.     Sprigg  v.  Beaman,  6  L.  €5. 

5.  It  seems  that,  even  without  a  specific  power,  the  agent  can  bind  his  principal  by 
drawing  bills  and  signing  note?,  when  necessary  to  raise  funds  to  carry  into  effect  the 
main  object  ^  the  agency.     Perrotin  v.  CucuUu,  6  L.  590. 

6.  Notice  of  protest  to  an  indorser  who  has  lef\  the  country  to  remain  abroad,  serrefl 
on  his  general  agent,  will  bind  the  former.     Hestres  v.  Petrovic,  1  R.  119. 

7.  An  agent,  instructed  to  invest  the  proceeds  of  a  bill,  has  express  and  special 
authority  as  required  by  C.  C.  2966  to  indorse  it.     Swift  v.  Hare,  1  li.  303. 

8.  Notice  of  protest  may  be  served  on  an  agent  with  general  powers  to  transact  the 
business  of  the  principal,  he  being  abroad  ;  aliter,  if  an  agent  with  special  enumerated 
powers,  which  cannot  be  extended  to  what  is  not  expressed.  Nor  is  the  power  to  receive 
such  notice  necessarily  embraced  in  that  of  indorsing.  DeLixardi  v.  Pouverin,  4  R> 
393. 

9.  Payment  of  part  of  a  note  as  agent  by  one,  who  had  so  drawn  it,  is  not  evidence 
of  his  authority  to  bind  another  as  drawer.    Notrebe  v.  McKinney^  6  R.  13. 

10.  The  power  to  draw  or  indorse  a  note  or  bill  must  be  express  and  special.  C-  C 
2966  i  lb. ;  Avery  v.  Lauve,  1  A.  457  ;  Nugent  v.  Hickey,  2  A.  $58. 

11.  An  agent  having  general  and  special  powers  "to  manage  all  the  principal's  baa- 
ness,  and  especially  to  draw  notes  and  drafts,  and  indorse  those  made  by  himself  or 
others,"  cannot  bind  his  principal  as  surety  in  solido  with  himself,  in  a  contract  relating 
exclusively  to  his  own' interests.     Copley  v.  FHnt,  6  R.  56. 

12.  A  general  power  of  the  most  extensive  character  authorized  the  agent  to  sign 
any  obligation,  agreement,  or  other  paper ;  to  draw  and  indorse  notes  and  bill3 ;  to  have 
the  entire  control  of  the  principal's  affiiirs  and  property ;  and  declared  that  the  power 
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sboald  be  taken  in  its  most  comprehensive  sense.     Hdd^  the  a^ent 
and  protest  of  notes  indorsed  by  the  principal.      Union  Bank  v.  Mor<,  \ 

13.  A  power  authorized  the  agent  to  draw  or  indorse  any  notes  i ; 
the  principal  and  in  his  name,  and  to  receive  from  a  certain  bank  all  ; 
cipal.  It  did  not  otherwise  authorize  the  agent  to  manage  the  pri  i 
contained  a  substantive  agreement  with  the  bank  to  which  the  ori^ ; 
under  seal,  was  delivered.  Notes  made  by  the  agent  in  his  own  nam  ! 
him  as  agent,  were  discounted  by  the  bank  for  his  accommodation, 
ment  is  a  contract  between  the  bank  and  principal,  and  not  a  naked  : 
tended  to  confine  the  power  to  the  principal's  own  business,  it  wou  I 
words  of  limitation ;  and  the  indorsement  is  binding.  JSank  of  C/iar ! 
A.  999. 

14.  An  express  authority  is  necessary  to  bind  the  principal,  by  a  : 
ship,  for  a  stranger.     Gates  v.  Bell,  3  A.  62. 

15.  It  is  not  true  that  for  every  act,  for  which  an  agent  may  expi 
principal,  he  can  bind  him  as  surety.  The  expenditure  of  money  fl  i 
credit  are  not  governed  by  the  same  rules.  The  former  power  may  bi  i 
dental,  the  latter  must  be  express  or  necessarily  implied  from  the  n  i 
date;  the  former  is  a  necessary  function  of  administration,  the  latter 
Bank  V.  Orleans  Nav.  Co.,  3  A.  294. 

16.  The  owner  is  not  bound  by  a  note,  executed  by  the  derk  of  a  si  i 
famished.  If  relied  on  as  a  receipt  which  the  clerk  was  authorized  tc 
shown  that  the  nuiker  was  clerk  when  the  stores  were  delivered.  C. 
ion  V.  Irvnny  7  A.  494. 

17.  A  planter  is  bound  by  the  contract  of  his  overseer,  within  set 
administration  of  a  plantation,  with  whose  entire  control  he  has  been 
%  V.  Be  Blanc,  12  A.  877. 

18.  Thus ;  a  sugar-planter  bought  a  fiat-boat  of  coal  to  be  delivered 
approaching  which  the  boat  was  driven  by  the  wind  on  the  opposite 
sissippi,  and  secured.  The  overseer  of  the  plantation,  of  which  he  ha>; 
agement,  being  urgently  in  need  of  the  coal  but  without  authority  to  rec 
applied  to  a  steamer  to  tow  the  fiat  over,  but  she  refused  unless  he  wo. 
anty  of  his  employer  against  the  owners  of  the  coal  in  case  of  loss, 
having  been  given,  was  held  binding  on  the  planter.     /&. 

19.  The  fact  that  a  husband  has  been  for  many  years  his  wife's  aj 
tire  to  her  property,  as  such  drawing  drafts  to  pay  her  taxes  and 
istering  her  property,  does  not  authorize  him  to  bind  her  by  a  note 
taxes.     C.  C.  2965-66-90 ;  Laplante  v.  Briant,  13  A.  566. 

20.  Even  conceding  that  under  C.  C.  2966  checks,  which  diffei' 
bills  of  exchange,  may,  unlike  them,  be  indorsed  without  an  express  ai 
yet  where  a  collector  takes  the  debtor's  check  payable  to  his  princ 
will  not  be  bound  by  his  indorsement,  unless  within  scope  of  his  agi 
Vanbibber  v.  Bank  of  La.  14  A.  481. 

See  Bills  akd  Notes,  II. 

II.  Op  thb  Obligatioxs  bbtwekn  the  Principal  and  Thi 

(a)  In  General 

1.  If  A  request  B  to  purchase  bills  of  exchange,  and  B  procure  t 
eredit  from  C  and  deliver  them  to  A  who  credits  him  therewith,  C  has 
A,  if  there  be  no  fraud  nor  collusion  on  his  part.     Afnory  v.  Grieve,  4 

2.  A  suit  for  a  breach  of  contract,  made  through  an  agent,  should  b 
the  principaL     Homyre  v.  White,  1  N.  S.  219. 

3.  An  agent's  neglect  to  notify  his  principal  does  not  affect  the  oblig 
to  a  third  party.     Lafarge  v.  RipUy,  4  N.  S.  303. 

4.  One  who  intrusts  another  with  blank  signatures,  to  be  filled  up  with 
is  bound  by  those  issued  by  the  agent,  even  if  he  apply  the  proceeds 
Bicke  V.  QCimner,  5  N.  S.  550.     Appeal,  III.  (e),  1),  No.  2. 

5.  An  agent  may,  by  a  second  act,  explain  and  correct  a  former ;  bul 
pretence  of  explaining,  convey  property  not  contemplated  to  be  transfei 
»Kw«  V.  Morgan,  6  N.  S.  136.     Supra,  I.  (a).  No.  82.     Donations,  ^ 

6.  The  rule  of  our  law  b  the  same  as  that  of  courts  of  equity,  whicli 


886  MANDATE,  IL   (a). 

principal,  and  enforce  a  contract  agauut  him  ex  aguo  «t  bono,  though  not  boand  by  the 
form  of  the  contract.     7  N.  S.  22 ;  3  A.  401 ;  5  A.  15.     Shipping,  Y.  (b),  Na  7. 

7.  But  where  the  principal  pays  the  agent  at  maturity  of  the  contract  witboat  a  de- 
mand bj  the  other  partj,  or  the  latter,  with  full  knowledge  of  the  circumstances,  elects 
to  make  the  agent  his  debtor,  or  furnishes  him  with  some  document  by  which  be  obtains 
a  settlement  from  the  principal,  the  latter  is  not  bound.  Williams  v.  WtncheiUr,  7  "S.  S. 
22 ;  Bifde  v.  Wolf,  4t  L.  235. 

8.  Where  an  agent,  having  power  to  sell  for  any  price,  sells,  but  before  execution  of 
the  deed  is  informed  that  his  principal  had  declared  his  intention  to  ask  a  higher  price  on 
an  application  by  A  to  purchase,  the  sale  by  the  agent  will  be  preferred  to  a  subsequent 
sale  to  A  by  the  principaL    Jctckson  v.  Porter,  8  N.  S.  201. 

9.  Bills  drawn  by  an  agent,  unless  signed  with  the  name  of  the  principal,  do  not  tnnd 
the  latt^.     Daniels  v.  Bumham,  2  L.  245. 

10.  The  principal's  liability  depends  on  the  act  done,  not  the  form  of  its  execation; 
so  he  is  bound  by  an  act,  though  in  the  agent's  name,  if  within  scope  of  his  aathority. 
Hopkins  v.  LaeoiUure,  4  L.  66. 

11.  Where  the  acceptance  and  tenor  of  a  draft  drawn  by  an  agent  are,  before  it  is 
due,  stated  in  an  account  render^  to  the  principal,  the  latter,  who  makes  no  objection, 
is  liable  to  the  acceptor  who  afterwards  pays  it     Second  v.  Thonuu,  10  L.  299. 

1 2.  Where  goods,  though  known  to  be  for  a  principal's  use,  are  sold  to  his  agents  ex- 
clusively on  their  credit,  and,  after  their  failure  to  pay,  the  vendor  suffers  more  than 
fifteen  months  to  elapse  without  applying  to  the  principal,  who  meanwhile  settles  with 
hid  agents,  and  between  whom  and  the  vendor  there  is  no  privity,  the  principal  is  not 
liable.     New  Castle  Co.  v.  JRed  River  Co.,  1  B.  145. 

13.  To  recover  on  a  contract  executed  by  one  as  agent,  his  authority  must  be  shown. 
Wells  V.  McMaster,  5  R.  134 ;  Carpenter  v.  Beatt^f,  12  R.  540.  Insolvbnct,  XII  (b), 
No.  21. 

14.  The  principal  cannot  plead  ignorance  of  the  agent's  acta.  WoI/y.  Eogen,  6  B. 
97.     Partnership,  III.  (a).  No.  9. 

15.  The  principal  is  bound  by  his  agent's  representations  in  the  transactions  of  the 
agency.     Bills  v.  Jacobs,  7  R.  406. 

1 6.  One  who  purchases  from  an  agent,  both  believing  he  had  authority  to  sell,  may, 
on  discovering  his  want  of  authority,  recover  from  the  principal  the  price  he  has  re- 
ceived, though  a  balance  be  due  the  latter  by  the  agent  after  crediting  him  with  the 
price  paid  over.  Art.  2134  C.  C.is  inapplicable  to  such  a  case.  McDono^  v.  Ik- 
kusus,  10  R.  481. 

17.  Notice  to  the  agent  is  notice  to  the  principal.  1  A-  80  ;  2  A.  316 ;  14  A  711> 
Bills  and  Notes,  IV.  (e),  2),  No.  31.  Corporations,  IV.  (b),  1),  Nos.  19, 32. 
Sale,  VIII.  (b),  No.  19.     Shipping,  X.  (c),  2),  No.  7. 

18.  So  the  agent's  knowledge  of  the  fraudulent  character  of  a  transaction,  acquired  in 
the  course  of  his  agency,  binds  the  principal.     lb. 

19.  A  principal,  who  avails  himself  of  his  agent's  purchase  by  selling  the  property, 
must  comply  with  the  stipulations  of  the  purchase.     Cook  v.  Bank  of  La.,  2  A.  324. 

20.  Where,  from  plaintiff's  own  books,  a  credit  appears  to  have  been  given  ezda- 
sively  to  ^  particular  person,  he  alone  is  liable.    Nugent  v.  Bickey,  2  A.  358. 

21.  A  principal,  claiming  under  a  contract  by  his  agent  whose  aathority  be  does  not 
deny,  is  bound  by  its  terms.     Pellerin  v.  Dungan,  2  A.  383. 

22.  Mere  knowledge,  that  there  is  a  principal,  will  not  destroy  the  right  of  a  pvtj 
dealing  with  an  agent,  and  charging  him  with  the  balance  due  on  the  transaetioD,  to  look 
to  the  principal  when  afterwards  discovered,  if,  from  the  state  of  his  accounts  with  the 
agent,  no  hardship  follow,     BalUster  v.  Hamilton,  3  A.  401. 

23.  Notice  to  a  person,  before  his  appointment  as  agent,  will  not  bind  the  prindpfll* 
Plympton  v.  Preston,  4  A.  356. 

24.  A  contract  by  an  agent,  authorized  to  purchase  grain,  to  take  ''  all  the  grain  ooe 
can  deliver  within  a  certain  time,"  does  not  bind  the  principal ;  he  cannot  be  boood  to 
purchase  while  the  other  party  is  not  bound  to  sell.  Prindpab  may  make  what  coQ- 
tracts  they  choose,  but  the  power  to  make  a  contract  of  this  sort  cannot  be  deduced  from 
any  general  authority.     Hartwell  v.  Walker,  4  A.  457. 

25.  One  who  purchases  a  plantation  at  sheriff's  sale,  and  suffers  the  orij^inal  owner  to 
remain  on  and  cultivate  it  for  his  own  benefit  from  motives  of  friendship,  as  is  publicly 
known,  is  not  liable  for  mules  purchased  to  cultivate  the  plantation  by  the  occupant,  not 
aa  agent  but  on  his  own  credit     Rankin  v.  Stmoari,  5  A.  357. 
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26.  The  rule,  that  courts  cannot  enforce  a  demand  based  on  f 
does  not  apply  to  an  action  by  a  principal  for  property  lawfully  his 
have  acquired  by  the  illegal  act,  not  of  plaintiff,  but  his  agent.    Bon  i 
A.  70. 

27.  So,  where  a  consignee  pledges  his  principal's  property  to  defei  i 
fraudulent  entry  with  false  invoices  at  the  custom-house  by  which  the 
frauded,  the  consignor,  who  has  had  no  participation  in  these  acts,  ma  i 
erty.    lb. 

28.  A  pledgee,  who  knows  that  the  goods  pledged  by  a  factor  belo ' 
cannot,  in  an  action  for  them  by  the  principal,  plead  that  he  has  been 
or  omission  of  plaintiff.     lb, 

29.  So,  he  cannot  urge  that  the  factor  had  received  bills  of  lading  i( 
that  the  principal  had  omitted  to  send  an  affidavit  of  cost,  attested  as 
congress  1  March,  1823.     The  law,  requiring  the  owner's  oath  to  ell 
guard  the  revenue,  and  not  in  the  nature  of  a  registry  law  to  notifj 
titles  to  property  in  the  government  warehouses.     lb, 

80.  A  consignee  who  has  dealt  with  an  agent,  and  received  from  1i: 
principal,  whether  known  or  unknown  at  the  time,  is  accountable  to  tli 
equities  acquired  against  the  agent,  whether  because  a  supposed   : 
avowed  agent,  because  of  his  presumed  authority  from  the  silence  of 
be  protected.     BuUiU  v.  Walker,  12  A.  276. 

31.  Where  an  agent  to  sell  horses  fraudulently  sells  one  affected 
disease,  which  is  communicated  to  the  vendee's  stock,  causing  the  deal 
horses,  the  principal  is  liable  for  their  value.     LiUz  v.  Forbes^  13  A. 
No.  16. 

32.  The  principal,  adopting  his  agent's  acts  for  one  purpose,  cannol 
another.     JIulse  v.  Dorset/,  14  A.  302.     Evidence,  XII.  (f ),  No.  8'i 

See  Evidence,  XII.  (d).  Ferries,  No.  24.  Offences  and 
II.  (h).  Sheriff,  II.  (b),  1),  No.  2.  Sale,  III.  (d),  6),  b,  No. 
11,  16,  et  aL 


(b)  Agent's  Acts  Beyond  or  WithotU  the  PrincipaVs  Authority ;  cmd 

by  the  Latter, 

1.  The  principal  is  bound,  if  by  his  conduct  he  tacitly  ratify  the  a; 
several  mandataries,  who  should  have  acted  jointly.     Pechaud  v.  Pey\ 

2.  The  receipt  of  part  of  an  estate,  recovered  by  an  agent,  does  n( 
authorized  compromise  abandoning  another  part.     Kilgour  v.  Ratclijf 

3.  When  the  agent  exceeds  his  authority,  the  principal  may  set  I 
but  he  cannot  enforce  it  according  to  his  instructions  to  the  agent, 
assented  to  by  the  other  party.     Findley  v.  Breedlove,  4  N.  S.  105. 

4.  The  act  of  an  agent  without  or  beyond  his  authority  does  not  I 
though  done  with  an  intention  to  benefit  him.  Ure  v.  CurreU,  4  N.  ^ 
Johnson,  2  R.  274.     Infra,  V.  (b),  1),  Nos.  9,  16. 

5.  The  objection,  that  an  agent  sold  for  less  than  he  was  autb 
is  removed  by  his  offering  to  make  up  the  deficiency.  Thatcher  y 
498. 

6.  The  princtpal's  ratification  of  the  agent's  unauthorized  act  does 
from  its  date,  to  the  prejudice  of  third  persons  with  previously  acquin 
875;  12  R.  225,  653.  Attachment,  III.  No.  17;  VII.  (a),  Nc 
TiONS,  IV.  (b),  1),  No.  27.  Marriaof.,  "XV.  (b),  2),  d,  No.  2 
(g),  4),  No.  28,  (2°).  New  Orleans,  II.  (e),  4),  No.  5.  Patmj 
17,  et  aL 

7.  One  contracting  with  an  agent,  having  a  general  power,  is  not 
cipal's  distinct  separate  instructions  at  the  time  or  afterwards,  unless  1 
be  brought  home  to  him.     Arayo  v.  Ourrell,  1  L.  536 ;  Bergerot  v. 
Bills  and  Notes,  V.  (c),  Nos.  10,  21.    Partnership,  III.  (a). 
No.  16.     Pledge,  II.  No.  7.     Sale,  III.  (b),  1),  No.  30. 

8.  A  special  agent  must  confine  himself  strictly  within  the  limits  as 
those  dealing  with  him  must  at  their  peril  see  that  he  does  not  excee( 
they  need  not,  in  search  of  his  powers,  look  beyond  the  instrument  of 
V.  Franium,  6  L.  47. 
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9.  The  agent's  unaathorized  act,  if  afterwards  sanctioned,  binds  the  principal.  Omit 
ratihahitio  retro  trahitur  tt  manctato  aquiparatur.     Perrotin  v.  CucuUu^  6  L.  587. 

10.  Where  the  principal  sues  for  the  price  of  goods  sold  bj  his  agent,  it  i^  immaterial 
whether  the  agent  had  any  authority  to  sell  or  not.     Zino  v.  Verddltj  9  L.  51. 

11.  One  notified  that  a  contract  has  been  made  for  him,  subject  to  his  ratification,  bj 
another  pretending  to  have  autliority,  will  be  presumed  to  have  ratified,  unless  he  re- 
pudiate it  immediately  when  notified  thereof.  11  L.  288  ;  2  R.  1 ;  6  R.  284;  12  A 
159.     Supra,  I.  (a),  No.  33.     Infra^  V.  (d) ;  VIL  No.  6.     Seqdestratiox,  L  No.  2. 

12.  A  subsequent  authority  amounts,  at  least,  to  a  ratification  of  the  agent's  act  which 
then  binds  the  principal.     Exchange  Co,  v.  Boyce,  8  R.  307. 

13.  One,  attempting  to  establish  the  ratification  of  an  unauthorized  act  from  the  prin- 
cipaFs  silence  or  conduct,  must  show  clearly  that  he  has  been  misled  or  induced  to 
forego  some  advantage  he  had  otherwise  enjoyed.     ChUmhUht  v.  Ahat,  6  R.  284. 

14.  Where  the  act  was  not  done  in  the  principal's  name,  nor  apparently  for  bis  benefit, 
and  the  circumstances  sufiiciently  account  for  his  silence  without  construing  it  as  an  ac- 
quiescence, no  ratification  will  be  inferred.     Ih. 

15.  Where  an  agent  acts  within  scope  of  his  authority,  his  acts  are  valid  without 
showing  any  ratification  by  his  principal.     AUard  v.  AUardj  6  R.  320. 

16.  A  principal  is  liable  civilly  for  his  agent's  frauds  or  misrepresentations  in  the^ 
course  of  his  employment,  though  he  neither  authorized,  nor  participated  in,  nor  even 
knew  of  them ;  but  they  must  be  while  the  agent  is  acting  as  such  within  scope  of 
bis  agency.  Hendereon  v.  Western  Ins,  Co,,  10  R.  164.  Supra,  (a),  Na  31.  Corpo- 
rations, II.  (c),  Nos.  16,"17.    Offences  and  Quasi  Offences,  II.  (h). 

17.  Where  an  agent,  empowered  to  sell  a  slave  on  certain  terms,  sells  him  on  con- 
ditions less  favorable  to  the  principal,  the  latter  will  not  be  bound  by  his  act  unless  sub- 
sequently ratified.     C.  C.  2979-80  ;  Stevene  v.  WelUngtan,  1  A.  72. 

18.  The  principal's  ratification  relates  back  to  the  time  of  the  act  or  contract  ratified; 
and  this  principle  applies  as  well  to  acts  of  imputation  of  payment,  as  to  other  acts. 
Bloodworth  V.  Jacobi,  2  A.  24  ;  Dunbar  v.  BuUard,  lb,  810. 

19.  The  ratification  cannot  be  divided,  and  applied  to  one  part  of  the  act  and  excladed 
from  the  other.     It  is  entire  or  nothing.     Elam  v.  Carruth,  2  A.  275. 

20.  Though  an  agent  have  no  authority  to  sign  notes,  yet  if  he  receive  the  proceeds 
of  notes  so  signed  by  him,  as  loans  for  the  plantation  with  whose  management  be  is  in- 
trusted, the  principal  is  responsible  for  the  amount  though  misapplied.  EeynoldsT, 
Rowley,  2  A..891,     Supra,  (a).  No.  4. 

21.  One  who  sues  the  owners  of  a  steamer  for  labor  and  materials,  furnished  an  agent 
for  her  construction,  cannot  be  defeated  because  her  cost  exceeded  the  agent's  limit, 
where  nothing  shows  the  limit  had  been  exceeded  when  plaintiff  furnished  his  labor  and 
matenab,  and  defendants  accepted  and  used  her  without  demanding  an  accurate  state- 
ment of  the  liabilities  for  her  construction.  McAtpin  v.  Lauve^  2  A.  1015 ;  Hwri  t. 
Lauve,  4  A.  388. 

22.  Where  an  attorney  to  collect  a  claim  releases  without  authority  a  part  of  the 
debt,  in  consideration  of  the  payment  of  the  residue,  the  debtor  cannot,  on  the  creditor's 
refusal  to  sanction  the  compromise,  reclaim  the  amount  paid  from  the  attorney  or  cred- 
itoi".  The  act  of  an  agent,  though  unauthorized,  is  not  always  wholly  void ;  it  may  be 
good  so  far  as  authorized,  and  void  for  the  rest    Pickett  v.  Biues,  3  A.  627. 

23.  Where  an  agent,  with  whom  merchandise  is  deposited,  disobeys  his  private  in- 
structions by  shipping  it  contrary  to  orders,  a  third  person  who  acted  in  good  faith  on  the 
confidence  of  a  contract,  made  as  to  the  merchandise,  and  a  possession  transferred  by 
the  agent,  will  not  be  permitted  to  suffer.     Walker  v.  Cassaway,  4  A.  19. 

24.  Where  one  of  two  innocent  persons  ihust  suffer,  he  ought  to  do  so  who  has  placed 
his  property  with  a  careless  agent,  rather  than  one  who  acts  in  good  faith  and  on  his 
confidence  in  what  the  agent  has  done.     Jb,     Evidence,  XII.  (h).  No.  9. 

25.  One  can  derive  no  benefit  from  a  usurpation  of  power  by  an  agent  on  wbi^ 
acts  he  relies,  where  such  usurpation  was  known  to  him.  Union  Bank  v.  JonOj  4  A 
236. 

26.  A  principal,  not  shown  to  have  ratified  or  been  benefited,  is  not  boond  by  s& 
unauthorized  dation  en  payemefU  to  his  agent.    KendaU  v.  Wade,  5  A.  157. 

27.  A  bank  whose  cashier  grants  indulgence  to  a  debtor  on  payment  of  part  of  the 
debt,  and  so  discharges  his  surety,  having  received  the  money  and  been  benefited  bj, 
will  be  considered  as  ratifying,  its  agent's  acts.     Perkins  v.  Bank  of  La,,  5  A  222. 

28.  A  parmer  who,  on  being  shown  a  note,  executed  in  the  partnership  name  bj  a 
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clerk,  corrects  the  date,  saying  it  is  all  right  and  that  he  will  hi 
execution  and  admits  his  liability.  Harper  v.  Devetie,  10  A.  724. 
29.  An  agent  to  lill  up  a  blank  bond,  signed  by  his  principal,  i 
any  abuse  of  authority  but,  as  between  tlie  principal  and  an  ini 
loss,  if  any,  must  fall  on  him  who  has  placed  it  in  the  power  of  i 
loss.    Bell  V.  ^eefe,  13  A.  524.    Privilege,  IIL  (b),  2),  b,  No. 

IIL  Of  the  Obligations  op  the  Principal  to 

(a)  In  General 

L  Where  goods  pass  into  an  agent's  hands,  subject  to  a  lien, 
valid  against  the  principal.     Gameford  v.  DiUillet,  1  N.  S.  289. 

2.  Where  debts  are  assigned  as  collateral  security,  the  holdc 
the  assignor  for  collection,  the  expenses  of  which  must  be  borne 
247;  3  N.  S.  483 ;  5  N.  S.  154 ;  6  N.  S.  572  ;  7  N.  S.  536 ;  8 

8.  If  a  factor  in  New  Orleans  sell  his  principal's  property  for 
his  own  favor,  with  the  proceeds  of  which  when  discounted  he 
an  account  current,  without  infoiming  him  of  the  circumslance^ 
loss  from  the  dishonor  of  the  bill.     Fisk  v.  QffU,  3  N.  S.  555. 

4.  An  agent  purchasing  goods  for  his  principal,  and  advancir 
do  not  receive  them  on  due  notice,  sell  them  to  replace  his  advan 
4  N.  S.  470.     Sale,  IV.  (b),  4),  Nos.  1, 13. 

5.  An  agent  has  a  right  to  sue  the  principal  not  merely  for  p 
and  the  latter  can  only  be  released  by  payment,  or  by  the  cred 
debtor  in  lieu  of  the  agent.     Flower  v.  Jones,  7  N.  S.  147. 

6.  Where  a  debtor,  by  a  compromise  with  his  creditors,  givei 
collect  and  with  the  proceeds  pay  his  debts,  the  creditor  thus  chc 
tary  of  both  parties,  but  the  debtor  is  liable  for  the  expense  of  c 
sion  to  the  agent.     Clamagaran  v.  Sacerdotte,  8  N.  S.  538. 

7.  The  principal  roust  pay  for  legal  advice,  required  by  the  a 
trust ;  but  the  agent  must  prove  the  necessity  for  that  advice.     / 

8.  If  an  agent,  as  directed  by  his  principal,  draw  bills  for  i 
aAer  being  sold  they  are  returned  dishonored,  he  may  sue  on  his  < 
producing  the  bills,  unless  his  principal's  name  be  on  them.  Dc 
248. 

-  9.  One,  who  exceeds  his  mandate,  cannot  claim  indemnity  fro 
factor,  who  deviates  from  his  instructions  ^nd  neglects  his  trui 
contract.     PeUeiier  v.  Roumage^  2  L.  529 ;  Jackson  v.  Morse,  3  I 

10.  Where  the  crops  of  a  plantation,  managed  by  an  agent,  a 
instead  of  applying  the  proceeds  to  the  payment  of  their  adva 
appropriate  them  to  a  private  debt  of  the  agent,  they  have  no  cl 
Nugent  v.  Hickey,  2  A.  358. 

11.  A  principal  having  contracted  through  his  factor  for  an  ei 
alleging  it  defective,  ordered  payment  to  be  withheld,  which  the 
ffonally  liable,  promised  to  do.  He  afterwards  paid  the  price, 
account  pleaded  it  in  compensation.  Held;  though  justly  due  I 
set  cannot  be  allowed.     Nolan  v.  Shaw,  6  A.  40.     Compensatic 

12.  EusTis,  C.  J.,  with  concurrence  of  Rost,  J.,  dissenting. 
of  payment  was  a  breach  of  good  faith  ;  and  the  factor's  promise 
the  former's  misrepresentation,  was  not  binding.     A  payment  y^ 
against  the  debtor,  if  made  under  the  pressure  of  a  situation,  in 
is  involved  by  the  other's  breach  of  faith.     Jb.     Infra,  V.  (b),  1] 

13.  An  agent  abroad  was  instructed  by  his  principal  to  ship  t< 
ited  price.  The  agent  acjcnowledged  the  order,  and  stated  he 
cargo  to  leave  a  month  afterwards.  Bills  of  lading  were  transm 
month,  dated  a  week  before;  and  the  ship  sailed  three  days  f 
purchase  was  not  shown,  but  no  unreasonable  delay  in  giving  no 
On  its  arrival  the  principal  refused  to  receive  the  cargo,  because 
of  engaging  it,  had  not  advised  him  and  had  enclosed  the  bilL 
their  date.  But,  being  put  in  default,  he  was  held  liable  for  the 
amount  he  had  agreed  to  pay,  and  the  market-price  of  the  cargo 
y.  Broom,  6  A.  381.     Sale,  III.  (d),  7),  a,  No.  1 1. 
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14.  Where  plaintiff  and  defendant  become  co-parchasera  of  a  plantation,  for  the  price 
of  which  plaintiff  becomes  responsible  and  subsequently  accounts  to  third  periK>ns,  plain- 
tiff, in  whose  charge  the  plantation  has  been  for  many  years,  may  compensate  defendant's 
claim  for  his  portion  of  the  revenues  by  his  portion  of  the  price.  De  LaU<mdei,Ik 
Lallande,  10  A.  220. 

15.  Where  a  debtor  deposits  with  his  creditor  merchandise,  the  proceeds  of  which 
when  sold  are  to  be  applied  to  the  debt,  a  contract  of  mandate  arises  and  the  fonner  mast 
reimburse  the  latter  his  necessary  and  useful  expenses  in  fulfilling  the  trust.  Dtvdoowt 
V.  Dillon,  12  A.  672. 

See  Attachment,  VII.  (b).  Bills  and  Notes,  V.  (c).  No.  6.  Privilege,  IIL 
(d),  2)  ;  (g). 

(b)  Agenfi  Remuneration  ;  and  Interest  on  Jds  Advances. 

1.  A  merchant  is  not  entitled  to  commissions  on  a  crop  he  did  not  sell,  becaosehe 
made  advances  in  expectation  of  the  consignment  which  was  to  have  been  sent  him. 
Harrod  v.  Constant,^  6  M.  575 ;  Taylor  v.  Wooteuy  19  L.  518. 

2.  The  assignor's  agreement  to  bear  the  expenses  of  collection  does  not  authorize  the 
assignee  to  charge  for  his  own  trouble.    Johnson  v.  Sterling,  3  N.  S.  483. 

3.  An  agent  to  be  paid  if  he  succeed  in  the  business,  if  dismissed  without  cause,  maj 
charge  for  the  trouble  undergone.     Lanusse  v.  Pimpienelloj  4  N.  S.  439. 

4.  No  law  authorizes  a  merchant  to  charge  a  commission  of  two  and  a  half  per  cent. 
for  acceptance,  and  he  can  only  recover  it  by  proving  a  special  contract,  a  custom,  or  that 
the  acceptance  was  worth  that  amount.     Millaudon  v.  Amaud,  4  L.  546. 

5.  A  commission  of  two  and  a  half  per  cent,  for  accepting,  where  the  drawer  has  do 
funds  in  the  drawee's  hands,  is  a  fair  compensation  for  the  use  of  the  latter's  name.  Bat 
where  such  a  commission  has  been  charged,  none  can  be  allowed  for  afterwards  paying 
the  draft.     10  L.  299  ;  19  L.  518 ;  2  R.  360 ;  5  A.  505. 

6.  J^  procuration  is  gratuitous,  unless  there  be  a  contrary  stipulation,  though  this  need 
not  be  express  but  may  be  implied.  Compensation  for  services  as  mandatary  will  not 
be  allowed,  when  it  does  not  appear  to  have  been  in  the  contemplation  of  either  partj, 
that  a  charge  was  to  be  made,  or  that  it  was  usual  to  charge  for  such  services.  C.  C 
2960 ;  10  L.  508 ;  11  L.  226 ;  14  A.  317,  681.     Supra,  I.  (a),  No.  27. 

7.  Where  a  principal,  after  appointing  an  agent  to  sell  property  for  a  certain  commis- 
sion, writes  to  him  reducing  its  amount,  his  silence  for  upwaixls  of  three  months  will  be 
considered  an  acquiescence.     Livaudais  v.  Perret,  11  L.  294. 

8.  The  consignee  of  a  vessel  in  New  Orleans  is  not  entitled  to  a  commission  on  the 
freight  of  the  outward  cargo,  as  a  customaiy  charge,  unless  procured  through  his  agencj. 
Tyson  v.  Laidlaw,  18  L.  380. 

9.  As  a  general  rule,  the  whole  service  must  be  performed  before  an  agent  can  claim 
any  commissions ;  but  cases  may  occur  in  which  he  will  be  entitled  to  a  remuneration 
for  his  services  in  proportion  to  what  he  has  done,  though  the  business  be  not  concluded, 
as  where  its  completion  is  prevented  by  the  principal.  GotUchalk  v.  JemUngt,  1  A.  o. 
Infra,  VI. 

10.  A  factor  cannot  be  deprived' of  his  commissions  by  the  wilful  act  of  \x&  principal 
The  execution  of  a  contract  of  agency,  whose  obligations  are  mutual,  cannot  be  placed 
entirely  at  the  principal's  option.     Thompson  v.  Packwood,  2  A.  624. 

11.  An  agent,  who  advances  money  for  the  business  of  his  principal,  is  entitled  with- 
out any  express  agreement  to  legal  interest  from  the  day  the  advance  was  made.  But 
where  there  is  no  written  agreement,  and  the  principal  objects,  conventional  interest 
cannot  be  allowed.  C.  C.  2994 ;  2  A.  779,  874 ;  6  A.  538 ;  10  A.  332 ;  11  A  217. 
Suretyship,  II.  (a),  1),  No.  24. 

12.  A  charge  by  a  factor  of  two  and  a  half  per. cent,  as  commissions  for  advandog 
must  be  regarded  as  interest,  and  if,  when  added  to  an  amount  charged  ^cially  as  io- 
terest,  the  two  sums  exceed  the  rate  the  law  allows,  a  contract  to  pay  it  will  be  usurious. 
Aliter,  it  seems,  if  the  charge  can  be  referred  to  the  factor's  trouble  in  conducting  the 
principal's  business.     2  A.  874 ;  5  A.  505,  548.     Loan,  III.  (b),  2),  Nos.  6,  41. 

13.  A  charge  of  higher  interest  than  the  law  allows,  in  a  factor's  account,  is  no  bar  to 
the  recovery  of  legal  interest.     Barrett  v.  Chaler,  2  A.  874.     LiOan,  III.  (b),  2),  Nos. 

So,  40. 

14.  Where  a  planter  obtains  supplies  from  a  factor,  on  a  contract  to  send  the  latter  bu 
crop  for  saloi  and  then  sends  it  to  another  persoo,  the  factor  is  entitled  to  his  oommis- 
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sions  on  the  value  of  the  crop.     Altter^  where  there  was  no  positi 
to  the  factor,  or  the  planter  has  just  cause  for  withdrawing  his  bu$  i 
12  A.  20,  660. 

15.  A  factor,  who  receives  a  note  for  a  debt  due  hira,  cannot  cl 
indorsing  it ;  altter^  if  the  note  be  negotiated  for  the  drawer's  ben<  : 
credit     Patterson  v.  Leake,  5  A.  548. 

1 6.  Where  for  many  years  an  agent  has  had  the  entire  manag  i 
and  property  of  his  principal,  a  large  capitalist  and  speculator,  a 
no  payment  for  his  services  while  their  relations  existed,  yet  from 
beneficial  nature  of  the  services  it  is  to  be  infeiTed  that  the  one 
expected,  that,  if  their  relations  terminated,  a  liberal  reward  wo 
principal  dies  intestate,  the  agent  may  recover  from  his  succession 
compensation.     Succession  of  Fowler,  7  A.  213.     Quasi  Contra 

17.  Nor  will  it  matter,  in  such  case,  that  the  agent's  conmiissi  i 
principal's  succession  amount  to  a  large  sum,  and  that  in  applyin  ; 
resented  that  there  were  no  creditors ;  nor  that  he  had  been  disch 
rupt  act  from  a  large  debt  due  his  principal,  which  he  was  under  a  i 
A  moral,  cannot  compensate  a  le^,  obligation.     lb, 

18.  In  the  absence  of  any  agreement  between  a  planter  and  i  i 
advances  by  the  latter,  on  which  the  usual  commissions  and  intere 
does  not  authorize  a  charge  of  commission  on  portions  of  the  plan 
other  factors.    Lyons  y.  LaUande,  2  A.  ^01  > 

19.  In  the  absence  of  any  agreement,  a  mandate  is  gratuitous  1 1 
or  the  relations  of  the  parties  it  can  be  inferred,  that  a  compensa 
by  both  when  the  mandate  was  conferred.     C.  C.  2960 ;  Lafou 
A.  119. 

20.  Thus ;  plaintiff  was  employed  as  general  superintendent  of 
be  was  a  corporator  and  director,  to  receive  and  forward  freigh 
business  in  general  without  any  agreement  as  to  compensation. 
tomary  to  pay  agents  occupying  his  position,  which  was  attended  w 
of  themselves  a  sufficient  consideration.    Having  no  motive  to  with 
the  company,  he  performed  his  services  for  many  years  without  m  i 
them  on  his  own  or  the  company's  books,  or  intimating  the  expect  i 
Meld;  he  is  entitled  to  none.     lb. 

21.  A  planter,  who  accepts  his  factor's  drafts  for  the  latter's  ace  i 
the  mercantile  usages  of  this  state,  entitled  for  the  risk  thus  incur 
two  and  a  half  per  cent.     White  v.  Jones,  14  A.  681. 

IV.  Of  the  Obligations  of  the  Agent  to  Thibi 

1.  One  avowedly  an  agent,  or  whose  character  as  such  is  knoi 
whom  he  contracts,  is  not  personally  responsible.  C.  C.  298 1-i 
308 ;  I  L.  200;  5  L.  334;  10  L.  390;  11  L.  13;  13  L.  21 ;  3  1 
Ar,  520.    Bills  and  Notes,  II.  No.  2.    Judgment,  III.  No.  6. 

2.  By  the  common  law,  an  agent  contracting  in  the  name  of  a  c(i 
his  own  and  affixing  his  own  seal,  is  personally  liable.    Lynch  v.  /' 

3.  An  auctioneer  employed  by  an  agent  to  sell  goods  of  the  prii 
not  know  in  the  transaction,  is  not  liable  to  the  latter  for  the  pro 
receives  but  fails  to  pay  over.     Hewes  v.  Lauve,  10  M.  21. 

4.  A  note  indorsed  by  one  partner  to  a  creditor  of  the  firm,  to  li 
to  the  partnership  debt,  does  not  render  the  indorsee  liable  to  the 
lins  V.  McQiimmen,  3  N.  8.  167. 

5.  An  agent  is  personally  liable,  unless  he  communicated  to  the 
contracted  his  situation  as  agent,  and  so  acted  as  to  give  a  remedy 
cipal.    Bedford  v.  Jacobs,  4  N.  S.  528. 

6.  An  agent,  contracting  in  his  own  name«  adds  his  personal  r<i 
the  principal.    Hopkins  v.  Laeouture,  4  L.  66. 

7.  The  agent  who  disobeys  the  principal's  orders  is  not  liable  to 
as  assignee  of  the  principal's  funds  in  the  agent's  hands,  cannot  su< 
T.  Ddamare,  13  L.  101. 

8.  A  party  to  a  contract,  who  denies  he  acted  as  principal,  mus 
known  at  the  time  of  the  contract  or  prove  it  at  the  trial    HoU  v« 
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9.  An  ap;ent,  whose  drafl  is  paid  by  the  payee,  is  bound  bj  a  subsequent  promise  to 
be  personally  liable ;  and  the  case  is  stronger,  when  the  reputed  principal  refuses  to  sanc- 
tion the  act.     Linton  v.  Walsh,  1 G  L.  113. 

10.  A  bank  receiving  a  note  for  collection  is  the  agent  of  the  holder  or  depositor,  to 
whom  alone  and  to  no  other  parties  to  the  note  is  it  responsible.  McCvUoch\.  Cammer- 
eial  Bank  J  16  L.  566. 

11.  So  whei-e  a  note  is  deposited  for  collection  in  bank,  and  its  notary  fails  to  give 
notice  of  protest  to  the  first  indorser  who  is  thereby  discharged,  the  second  indorser,who 
takes  it  up,  has  no  recourse  against  the  bank.     Ih. 

12.  The  bank  alone,  in  such  case,  is  responsible  to  the  holder;  there  is  no  privitj  be- 
tween him  and  the  notary,  who  was  not  his  agent,  but  the  bank's.  Oakey  v.  Biink  ofLcL, 
17  L.  386. 

13.  Agents  of  merchants  residing  in  a  foreign  country  or  another  state  are  persoDallj 
liable,  whether  they  describe  themselves  as  agents  or  not  in  the  contract.  In  soch  cases, 
it  is  presumed  that  the  credit  is  given  exclusively  to  them,  to  the  exoneration  of  their 
employers;  but  this  presumption  may  be  rebutted  by  proof  that  the  credit  was  given  to 
both,  or  the  principal  only.     1  R.  145 ;  7  A.  675 ;  8  A.  8 ;  9  A.  520. 

14.  In  questions  as  to  the  individual  liability  of  persons  acting  ax'owedly  as  agents,  the 
principal  inquiry  is,  to  whom  the  parties  understood  the  credit  as  given ;  and  this  is  to  be 
ascertained  by  examining  the  contract  itself,  the  circumstances  under  which  it  was  made, 
and  the  mode  of  its  execution.     CampheU  v.  Nicholson^  12  R.  428. 

15.  A  factor  notified  that  cotton,  consigned  to  him  by  a  third  person,  belongs  to  plain- 
tiffs, and  directed  not  to  pay  over  the  proceeds  without  their  consent,  is  liable  for  anj 
subsequent  payment  to  the  consignor,  not  depending  on  a  superior  right  Ledoux  v. 
Andersofij  2  A.  558 ;  Ledoux  v.  Cooper,  lb.  586. 

16.  Art  2926  C.  C.  is  inapplicable  to  the  liability  of  factors  receiving  goods  for  sale. 
Their  liability  is  fixed  by  commercial  usage.     lb. 

17.  A  factor  receiving  for  his  principal  money,  to  which  it  is  afterwards  discovered  the 
latter  is  not  entitled,  is  liable  to  the  party  paying  it  unless,  before  it  is  claimed,  he  have 
actually  paid  it  over  to  the  principal  or  done  something  equivalent.  Its  mere  entiy  to 
the  latter's  credit  on  the  factor's  books  is  not  enough.     Weld  v.  Shaw,  2  A  559. 

18.  A  factor  though  known  to  be  such  is  personally  liable  for  deficiency  of  qoantitj  in 
a  crop  sold,  when  the  bill  of  sale  and  receipt  for  payment  are  signed  in  his  own  name.  Ih. 

19.  An  agent  employed  to  act  for  a  partnership  by  its  liquidating  partner,  and  applj* 
ing  to  the  latter*s  private  use  even  by  his  directions  partnership  moneys,  violates  his  dotj 
to  the  partnership  and  is  liable  to  its  creditors.  Had  he  delivered  the  money  to  the  liqui- 
dator, he  would  not  have  been  liable  for  its  misappropriation  by  the  latter.  Dwighi  v. 
Simon,  4  A.  490. 

20.  Wliere  the  owners  of  property  permit  it  to  be  consigned  by  A  on  his  own  account 
exclusively  and  subject  to  his  order,  and  the  proceeds  with  his  assent  are  applied  to  his 
previous  debts  by  the  consignee,  the  latter  is  not  liable  to  the  owners  for  the  proceeds. 
Duncan  v.  Blood,  5  A.  11. 

21.  Where  an  agent's  instructions  are  so  ambiguous  as  to  leave  it  doubtful,  whether  he 
should  pay  a  fund  sent  him  to  one  creditor  or  another,  and  acting  in  good  faith  he  pajs 
it  to  the  one  not  intended,  the  other  has  no  action  against  him.  Dunbar  v.  Bughet,  6 
A.  466. 

22.  Money  deposited  in  bank  in  the  agent's  name  with  his  own  funds,  or  kept  with  his 
own  money,  cannot  be  identified ;  and  so  is  hi^,  in  a  contest  between  the  principal  and 
third  persons.  So,  too,  if  he  pay  it  out  to  one  who  receives  it  in  good  faith,  it  cannot 
be  recovered  back ;  it  has  no  identity.     Beatty  v.  McCleod,  11  A.  76. 

23.  It  is  otherwise  when  the  money  can  be  completely  identified,  as  where  it  has  been 
kept  in  packages  labelled  in  the  principal's  name,  or  in  his  name  deposited  by  the  agent 
in  bank.  When  so  deposited,  it  is  presumed  the  identical  money  received  from,  or  oa 
account  of,  the  principal.    Ih.    Infra,  V.  (b),  7),  Nos.  9, 14.     DEPOsrr,  IIL  No.  20. 

24.  Where  a  committee,  appointed  by  a  public  meeting  to  forward  a  public  enterpris^ 
employ  a  party  to  perform  certain  labor  necessary  to  the  undertaking,  he  cannot  hold 
them  liable,  unless  he  contract  with  them  personally  or  they  mislead  him  by  assaming  to 
act  for  others  without  sufficient  authority.     Trastour  v.  Fallon,  12  A.  25. 

25.  In  such  cases,  the  controlling  question  is.  Whom  did  the  employe  trust?  If  o® 
deception  be  used  in  making  the  contract,  and,  knowing  the  capacity  in  which  his  imme- 
diate employers  are  acting,  he  look  to  a  special  fund  or  a  projected  company  for  reward 
he  cannot  bold  the  honest  agent  personally  liable.     lb. 
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26.  Thas ;  at  a  public  meeting  in  New  Orleans  to  devise  means  of  i 
road  across  the  isthmus  of  Tehuantepec,  defendants,  appointed  a  pe 
to  take  charge  of  the  scheme,  organized  themselves  into  a  permai 
minutes  of  their  proceedings  and  pix)curing  subscriptions  for  pre  i 
They  obtained  the  conditional  transfer  of  a  Mexican  gi*ant  in  trust  fo 
for  which  &prafet  was  drawn  up  and  subscriptions  taken.     To  procu  i 
tioD  indispensable  to  the  enterprise  aud  a  preliminary  survey,  they  en 
an  agreement  specifying  the  estimated  cost  and  time  of  the  work,  an< 
its  payment.     Plaintiff,  his  work  successfully  accomplished,  returne 
Lis  expenses  were  paid ;  and  his  materials  received  and  approved  b  i 
afterwards  executed  to  their  knowledge  costly  charts  of  his  survey 
distinct  from  his  first  —  as  proved,  though  his  petition  spoke  of  but  oi 
the  charts  as  its  necessary  incidents.     These  charts,  partially  paid  for 
out  of  oiKcial  funds,  were  on  completion  accepted  by  defendants. 
company  having  fallen  through,  plaintiff  sued  defendants  for  the  V 
charts  and  a  separate  reward  for  his  other  services.     Held;  defen 
publicly  in  a  representative  capacity,  and  plaintiff  having  never  lookc 
ually,  they  are  individually  liable  for  nothing.     Jb. 

27.  A  broker  who  sells  a  note  with  a  forged  indorsement  without  di 
or  the  name  of  his  principal,  and  who  when  sued  by  the  purchaser 
dose  of  the  trial,  notify  the  latter  of  any  other  person  he  could  sue 
the  price  with  legal  interest.     Parlange  v.  Faures^  14  A.  444. 

V.   Op  the  Obligations  op  the  Agent  to  the  Pbi 

(a)  j&i  General. 

1.  One,  who  acts- as  agent  for  another,  cannot  afterwards  allege  thai 
4  M.  447 ;  6  N.  S.  511 ;  13  A.  18.    Obligations,  III.  (b),  3),  No. 

(b)  AgenCi  Diligence;  Extent  of  his  Liability;  Obligation  to  A{ 

Action  Mandati  Directa. 

I)  In  General. 

1.  A  joint  owner,  who  has  charge  of  a  slave  and  loses  him,  must  tc* 
show  the  exercise  of  ordinary  care ;  that  he  used  the  same  care  as 
property,  is  not  enough.     Ouilht  v.  Dossat,  4  M.  206. 

2.  He  who  undertakes  the  business  of  another,  though  gratuitously. 
any  damage  from  his  neglect  of  duty.  C.  C.  2971-2;  7  M.  464;  : 
28;  11  R.  81. 

8.  The  degree  of  vigilance  required  of  an  agent,  who  receives  a  coi 
which  a  person  of  common  prudence  is  accustomed  to  use  in  his  own 
nature;  what  is  called  in  law  ordinary  diligence.     Madeira  v.  To\ 
Bill  V.  Whiu,  11  A.  170.    Succession,  VIII.  (c).  No.  4. 

4.  An  agent,  appointed  merely  to  accept  the  assignment  of  a  claii 
notify  the  debtor  of  the  claim  that  it  is  assigned.     Hodge  v.  Dumford, 

5.  One,  who  fails  to  do  the  very  thing  his  agency  requires,  must  be 
negligent  and  is  i-esponsible  for  all  resulting  damage.  Crawford  v. 
N.  S.  708. 

6.  A  merchant,  directed  by  his  correspondent  to  deposit  his  funds 
may  send  them  to  another,  if  reasonable  ground  of  alarm  or  danger 
so  doing ;  but  he  must,  if  possible,  keep  them  within  his  reach  and 
or  he  will  be  liable  in  case  of  loss.     Perez  v.  Miranda^  7  N.  S.  49' 

7.  Factors  must  execute  their  business  with  reasonable  dispatc 
prompt  in  their  intelligence,  distinct  in  their  accounts,  and  punctual  ii 
ence.     3  L.  557 ;  3  A.  77 ;  3  N.  S.  555. 

8.  Conventional  mandataries,  such  as  the  directors  of  a  bank,  are 
and  not  in  iolido  unless  the  contrary  be  expressed.     C.  C.  2983 ;  i 
8  L.  596.     Infra,  7),  No.  18. 

9.  An  agent  under  a  general  power  is  not  responsible  for  anything 
intention.     C.  C.  2975 ;  Leeeene  v.  Cook,  16  L.  58. 

10.  A  factor  is  bound  to  do  the  best  he  can  for  tha  interest  of  hi 
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responsible  for  any  damages  resnlting  from  his  fault  or  neglect ;  but,  where  he  acts  in 
good  faith,  he  is  not  responsible  for  errors  of  judgment    lb. 

11.  Merchandise  directed  to  A,  who  lived  in  the  country  and  had  become  insolvent, 
was  delivered  by  the  consignees  of  the  ship  to  his  agents  without  the  hill  of  lading,  bj 
which  it  was  to  be  delivered  to  the  shipper's  agent ;  but  of  this  neither  the  latter  nor  the 
captain  informed  them.  It  was  the  custom,  where  the  person  to  whom  goods  are  to  go  is 
known,  to  forward  them  without  waiting  for  the  bill  of  ladmg,  which  sometimes  is  delayed 
and  sometimes  never  arrives.  Held ;  though  the  shipper  have  recovered  from  the  ship- 
owners, they  cannot  from  the  consignees.     Palmer  v.  Smithy  9  R.  396. 

12.  The  action  mandati  dtrecta  embraces  all  claims  of  the  principal  against  the  agent^ 
resulting  from  the  execution  or  non-execution  of  the  obligation.     2  A.  281. 

13.  The  agent  is  not  chargeable  for  a  breach  of  orders,  if  his  compliance  woald  hare 
been  a  fraud  on  others.  Goodhue  v.  MeClarty^  3  A.  58.  SuprOj  III.  (a),  No.  12. 
Attachment,  VII.  (d),  Nos.  6,  7,  8,  10. 

14.  Where  an  agent  fails,  though  directed,  to  ship  goods,  the  principal  may  reoorer 
their  actual  value  at  the  port  of  destination.     Ryder  v.  Thayer^  3  A.  149. 

15.  Thus  ;  a  quantity  of  grain  consigned  from  St.  Louis  to  defendant  at  New  Orleans, 
the  latter,  though  directed  to  forward  to  New  York,  sold,  and  remitted  the  proceeds  to 
the  consignor.  Heldy  that  defendant,  though  guilty  of  a  positive  violation  of  orders,  was 
not  liable  to  exemplary  damages ;  and  that,  the  consignment  having  netted  as  mnch  as 
if  forwarded  to  its  destination,  such  damages  only  were  to  be  allowed  as  woald  fbllj 
indemnify  the  consignor.     R. 

16.  The  agent  must  adhere  faithfully  to  the  instructions  limiting  his  authority;  if  he 
unnecessarily  exceed  them,  or  risk  his  principaVs  effects  without  authority,  he  is  liable 
for  the  consequences.  If  loss  ensue,  it  is  no  defence  that  he  intended  the  principaFs  ben- 
efit.     Ward  V.  Warfidd,  3  A.  468.     Supra,  11.  (b).  No.  4. 

17.  But  he  is  not  liable  for  exceeding  his  powers,  if  no  injury  result  to  the  prindpaL 
Ledoux  V.  GozOy  4  A.  1 60. 

18.  It  is  requiring  too  much  of  an  agent  who  has  acted  in  good  faith  to  oblige  him  to 
determine,  at  his  peril,  difficult  questions  of  law  not  adjudicated  in  this  state,  and  costoms 
not  judicially  recognized.     Barrett  v.  Zacharte,  5  A.  253. 

19.  Where  defendant  is  to  ship  her  crops  to  plaintiffs,  who  agree  with  the  proceeds  to 
pay  her  instalments  in  bank  and  plantation  expenses,  and  to  apply  the  balance  to  her 
notes  in  their  favor,  they  are  not  bound  to  ascertain  at  their  peril  the  details  of  her 
accruing  indebtedness  in  bank  and  plantation  expenses,  and  to  discharge  them ;  bat  only 
to  honor  her  drafts  in  favor  of  the  bank  and  for  plantation  expenses,  to  the  extent  of 
the  funds  in  their  hands,  applying  the  surplus  to  their  notes.  White  v.  Ettder,  9  A. 
114. 

20.  So,  where  they  refuse  to  accept  a  draft,  not  drawn  by  her  nor  by  her  anthoritj,  of 
an  amount  greater  than  the  funds  in  their  hands,  they  are  not  liable  for  a  breach  of 
contract,     lb. 

21.  Agents,  authorized  to  act  jointly  or  separately,  are  jointly  bound  for  joint  ads  and 
moneys  jointly  received.     C.  C.  2983  ;  OUnde  v.  Saizan,  10  A.  153. 

22.  Plaintiff  by  her  agent  sent  a  slave  to  defendant  at  New  Orleans,  to  be  sdd  oo 
oommiasion.  The  agent,  though  cognizant  of  circumstances  showing  that  more  than  ordi- 
nary diligence  was  requisite,  withheld  them  from  defendant  and  sent  him  the  boj  oo 
arriving  at  New  Orleans,  with  a  letter  authorizing  his  sale  as  a  boy  honest,  obedient, 
etc.  Defendant  sent  the  boy  back  to  the  boat  for  his  clothes  with  one  of  his  own  slaves, 
kept  for  such  purposes  and  whose  fidelity  was  not  questioned.  The  boy  went  on  board 
and  thence  made  his  escape.  Held;  defendant  is  not  liable  for  the  loss.  JSiU  v.  WkiU^ 
11  A.  170. 

2)  MandaU  to  Buy, 

1.  A  factor  purchasing  goods  for  his  principal,  which  he  promises  to  ship,  is  liable  m 
damages  if  he  afterwards  cancel  the  sale.     GiUy  v.  Logan,  2  N.  S.  196. 

2.  An  agent  with  general  and  special  powers  who,  instructed  to  buy  a  certain  qnantitj 
of  tobacco  for  one  market,  ships  a  less  quantity  to  another,  is  liable  for  any  loss  sustained. 

Vigeri  v.  Kihhaw,  13  L.  440. 

3.  Where  an  agent  to  buy  fish  in  barrels  with  discretionary  power  to  do  liis  best  ships 
a  lot,  inspected  before  its  purchase,  but  the  barrels  not  retaining  the  brine,  the  larger 
portion  is  spoiled,  he  is  not  liable  for  the  loss.     ForsiaU  v.  Fowle,  1 5  L.  299. 

4.  An  agent  to  buy  tobacco,  who  gete  it  for  less  than  the  market-price,  acts  in  bad 
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fkith  if  be  charge  it  to  his  principal  for  a  higher  price  than  that 
18  L.  99. 

5.  If  an  agent  to  buy  deviate  from  his  orders  in  price,  quality,  < 
remain  on  his  own  account.     Lowe  v.  Bell^  6  A.  28. 

6.  Defendant  at  Louisville,  ordered  to  send  certain  mercfaandi 
burg,  took  a  bill  of  lading  for  it  from  a  boat  at  Portland  to  wh 
from  Louisville,  he  sent  it  by  drays.  It  is  the  custom  there  to  si 
the  goods  are  so  sent  to  Portland.  The  merchandise,  never  rec 
had  signed  the  bill  of  lading,  never  reached  plaintiff  who,  h 
defendant  for  the  price.  Held  ;  the  latter  who  produced  the  bill 
» vendor  or  agent,  had  not  exercised  ordinary  diligence ;  he  she 
dray-receipts  to  bind  the  boat ;  and  so  must  pay  the  price,  i 
A.  752. 

7.  For  ike  agents  duty  to  convey  or  restore  the  property  to  the 
obkgatums  in  rekuion  thereto,  see  Jkjra,  7). 

3)  Mandate  to  Sell. 

1.  Where  a  consignee,  unable  to  sell  goods  at  the  price  liroitc 
orders  and  they  are  sold  for  his  account  by  the  consignors,  he  w 
ference  between  the  price  they  brought  and  the  highest  price  t 
op  to  the  time  he  is  sued,  if  he  had  sold  them,  and  for  the  re 
Morgan,  2  M.  262. 

2.  Where  the  price  of  a  consignment  is  not  positively  restri< 
Bignor  on  the  consignee  justifies  a  sale  to  meet  it,  though  withoul 
ket  might  demand  a  delay.     Briggs  v.  Ripley,  7  M.  68. 

3.  The  liability  of  a  factor  who  sells  on  credit,  without  ex 
how  he  shall  sell,  depends  much  on  the  usage  prevailing  whc 
V.  Mager,  11  M.  637. 

4.  In  New  Orleans  a  factor  may  sell  his  principaFs  goods  on 
no  explicit  instructions.     lb. 

5.  A  factor  who  fails  to  demand  payment  at  the  expiration  o 
has  sold,  is  not  excused  because  it  was  not  his  practice  to  call  for 
8old  was  sufficient  to  render  it  necessary,  and  then  to  take  it  for 
Logan,  2  N.  S.  197. 

6.  A  factor  who  after  a  sale  extends  the  debtor's  term  of  c 
payable  at  a  more  distant  day  to  himself,  makes  the  debt  his  o\« 
N.  S.  368  ;  Richardson  v.  Weston,  4  N.  S.  244. 

7.  An  agent,  who  sells  goods  in  which  he  has  a  joint  interesi 
ordinary  diligence  in  notifying  his  principal  and  in  collecting  tl 
the  debt  his  own,  especially  where  he  advances  to  his  principa 
ceeds  without  notifying  him  that,  in  case  of  non-payment,  he 
reimbursement.     Barron  v.  Manchard^  2  N.  S.  662. 

8.  Factors  may  sell  on  ordinary  credit,  if  the  sales  be  made  ii 
▼iduals  in  good  credit.     Fisk  v.  Offit,  3  N.  S.  555. 

9.  An  agent,  who  sells  on  credit,  is  not  responsible  to  the  prii 
paid,  unless  the  sale  were  made  improperly.     Bird  v.  J)ix,  4  N 

10.  An  agent,  who  sells  without  taking  the  customary  security/ 
ally  liable  if  the  vendee  prove  insolvent.     Chew  v.  Keane,  2  L. 

11.  An  agent  who  sells  merchandise  which,  neither  weighc 
days  after  destroyed  by  fire,  is  not  liable  for  the  delay ;  nor  nee 
the  principal  on  application  refuse  his  authority.     Lamoureau  v 

12.  The  fact,  that  the  agent  is  a  creditor  of  the  consignor  and  i 
will  not,  of  itself,  justify  a  sale  below  the  limited  price.  Geor^ 
Lesesne  v.  Cook,  16  L.  58. 

13.  The  price  for  which  the  agent  sells  though  below  his  lii 
market,  is  all  the  principal  can  recover,  when  no  higher  could  ha 
time  between  the  sale  and  the  suit   George  v«  MeNeiU,  7  L.  130. 
Offences,  II.  (g),  2),  b,  No.  11. 

14.  A  consignee,  sued  for  an  account,  must  show  that  he  hs 
that  this  has  been  without  his  fault.     Delpeuch  v.  Dufari,  7  L.  i 

15.  A  factor  is  chargeable  with  notes  received  for  the  price 
efifort  to  collect  them  be  shown.     SkUlman  y.  Leverieh,  11  L.  51 
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16.  A  consignee,  withoat  particular  instructions  as  to  a  sale,  is  not  responsible  for  loss 
by  deterioration  when  he  has  acted  with  fidelity  in  his  trust.  Bogert  v.  Doney,  U  L. 
430. 

17.  Where  cotton  is  consigned  to  dry -goods  merchants  with  instructions  to  sell  it  on 
the  levee  at  a  price  limited,  or,  if  they  could  not,  to  store  it ;  and  they  employ  a  broker 
to  sell  it  but,  no  buyer  being  found,  it  is  stored  and  de§troyed  by  fire,  they  are  not  liable, 
though  on  the  arrival  of  the  cotton  the  market-price  was  above  that  limited ;  they  having 
acted  as  if  the  cotton  were  their  own  and  without  fault     Gtllet  v.  TAeall,  16  L.  46. 

18.  An  agent  who  sells  on  credit,  and  neglects  to  use  common  diligence  to  collect  the 
debt,  will  make  it  his  own.     C.  C.  2972  ;  Kinney  v.  Crane^  17  L.  417. 

19.  A  consignee,  instructed  to  sell  for  cash,  did  so;  but,  the  custom  being  to  deliver 
and  call  for  the  price  two  or  three  days  after,  he  did  not  on  delivery  exact  the  price, 
though  he  called  for  it  the  evening  of  the  same  day  and  several  successive  days.  Thoogh 
he  must  have  suspected  the  vendee*s  insolvency,  he  suffered  several  weeks  to  pass  with- 
out attempting  to  recover  the  goods  or  secure  the  price,  as  he  might  have  done;  nor  did 
he  show  that  the  attempt  would  have  been  fruitless.  Held;  he  is  liable  for  the  price. 
Montgomery  v.  Wood,  4  A.  298. 

20.  A  factor  who,  instructed  to  sell  for  cash,  sells  imprudently  to  a  person  of  questioD- 
able  mercantile  standing  who,  a  day  or  two  aflerwards,  abscondii  without  payment,  will 
not  be  protected  by  a  custom  to  deliver  merchandise  a  day  or  two  before  payment,  where 
the  seller  is  satisfied  with  the  buyer's  solvency,  even  if  such  custom  can  be  sanctioned, 
which  is  doubtfuL     JBonham  v.  Overton^  6  A.  765. 

21.  A  factor  who,  though  instructed  to  sell  cotton  at  a  particular  time,  in  direct  dis- 
obedience of  orders  holds  on  and  sells  afterwards,  is  liable  for  the  loss  by  the  depreda- 
tion between  the  time  of  his  instructions  to  sell  and  the  actual  sale.  C.  C  2971-2; 
^(^goffin  V.  Cowan^  11  A.  554. 

4)  Collection  of  Claims ;  and  their  Assignment  as  Collateral  Securitj/. 

1.  A  bank  receiving  a  note  or  bill  for  collection,  and  failing  to  use  ordinary  diligence 
and  take  the  necessary  steps  to  fix  the  liability  of  the  parties  thereto,  is  liable  for  iu 
amount  and  costs  of  suit  against  them.    7  M.  464  ;  2  L.  416  ;  15  L.  414;  7  R.  363. 

2.  The  assignee  of  a  debt  who  undertakes  to  collect  it,  reserving  his  recourse  if  un- 
successful against  his  assignor,  must,  after  a  judgment  against  the  debtor  and  a  /.  /a. 
returned  niUla  hona^  issue  a  ca,  $ou  Flower  v.  McMicheny  2  N.  S.  132.  Fledge,  L 
(b).  No.  11. 

d.  A  bank,  receiving  a  note  for  collection,  may  be  sued  for  neglect  in  protesting  and 
giving  notices  before  the  indorser.     Canonge  v.  La.  StcUe  Bank,  3  N.  S.  344. 

4.  If  the  assignment  of  claims  as  collateral  security  do  not  bind  the  assignee  to  collect 
them,  he  is  not  bound  to  the  same  diligence  as  the  indorser  of  negotiable  paper,  /o^- 
son  V.  Sterling,  3  N.  S.  484. 

5.  A  bank,  receiving  a  note  for  collection,  is  not  relieved  from  using  due  diligence  by 
the  removal  of  the  maker's  domicil  from  the  city.  La.  Ins.  Co,  v.  Zjcu  State  Baskf  3 
N.  S.  610. 

6.  An  agent  who  surrenders  a  note  belonging  to  his  principal,  and  takes  one  from  the 
maker  payable  at  a  distant  day  to  himself,  and  delays  suit  at  maturity,  is  chargeable 
therewith.     Litdejohn  v.  Ramsay,  4  N.  S.  655.     Lifra,  7),  No.  20. 

7.  An  agent  to  collect  claims  cannot,  after  some  time,  return  them  without  showing 
ordinary  diligence  to  enforce  payment ;  the  omu  is  on  him.  1  N.  S.  214 ;  6  N.  S.  195; 
8  N.  S.  328 ;  14  L.  443 ;  4  A.  300.  Supra,  3),  No.  15.  Evidence,  VIH.  Na  9. 
Bills  and  J^^es,  VII.  (d),  3),  Nos.  1,  2. 

8.  Creditors,  receiving  from  their  debtor  a  note  to  collect,  must  account  for  its  full 
value  at  the  time  of  transfer  and  interest  by  the  laws  of  the  place  where  it  is  payable. 
If  any  loss  be  sustained  in  computing  or  proving  interest,  they  must  bear  it.    Rogert  v. 

Vanlandingham,  10  L.  145. 

9.  A  creditor,  receiving  a  note  to  collect  and  pay  himself,  must  use  due  diligence  in 
collecting  it  or  he  will  be  liable  for  the  amount.  The  maker's  notorious  insolvency  will 
excuse  him.  So  one  receiving  claims  as  collateral  security,  which  he  agrees  to  collect, 
is  chargeable  therewith,  unless  returned  and  due  diligence  to  collect  them  be  shown. 
Dvnghi  v.  Bemiss,  16  L.  150 ;  SlanciU  v.  Gilmore,  6  A.  763  ;  Evans  v.  Haieherj  10  A- 
98.    Novation,  II.  No.  5.    Screttship,  II.  (b),  No.  4. 

10.  An  agreement  between  two  banks  in  different  cities  acting  as  agents  for  each 
other,  that  '^  prompt  advice  shall  be  given  of  the  acceptance  and  payment  of  all  remit- 
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tances  and  of  protests  for  non-payment  or  non-acceptance,"  do 
speedy  advice  as  to  enable  the  party  transmitting  paper  to  give 
receiving  advice  from  the  other  party.    Frazier  v.  N.  0.  Gas  C 

11.  A  creditor  receiving  a  draft  as  collateral  security,  to  pj 
ceeds,  acts  while  holding  it  as  his  debtor's  agent  and  is  responsi 
fulness,  but  neglect.     C.  C.  2971-2  ;  Cammack  v.  Priestly^  12  1 

12.  And  where  from  the  creditor's  incorrect  instructions  or  f 
the  means  of  obtaining  correct  information  as  to  the  indor.^er's 
only  solvent  party  to  the  draft,  is  discharged,  its  amount  is 
iter.  Jb, 

'  13.  The  amount  of  the  obligation,  the  agent  has  failed  to 
the  measure  of  damages.     Livaudais  v.  Denis,  4  A.  300. 

14.  Where  a  creditor  receives  from  his  debtor  an  account  d 
if  collected,  is  to  be  credited,  otherwise  returned,  with  full  powt 
he  can,  the  acceptance  of  a  note  from  the  debtor  of  the  account 
payment  of  the  original  claim,  which  may  be  still  enforced.    Li 
861. 

5)  Remittance  of  Fu$id$, 

1.  An  agent,  who  remits  in  a  bill  belonging  to  himself,  is  lis 
Aiin  V.  Bedford,  6  N.  S.  602. 

2.  A  shipment  of  specie  by  a  factor  to  his  principal,  without 
other  notice,  is  not  made  with  proper  care  and,  if  lost  or  stolen  1 
cipal,  the  loss  must  be  borne  by  the  factor.     Smith  v.  Ward,  3  A 

3.  The  inquiiy  in  relation  to  the  responsibility  of  the  factor  j 
whether  other  persons,  exercising  the  same  calling  and  being 
therein,  would  or  not  have  acted  as  he  has  done.     lb, 

4.  Where  an  agent  buys  for  remittance,  without  instructions, 
after  date  on  a  place  distant  from  his  customer's  residence,  ai 
doubtful  credit  from  which  he  occasionally  obtains  accommodati( 
i£  the  bill  be  dishonored.    JRaurk  v.  Pegram,  10  A.  394. 

5.  Though  responsible  for  neglecting  to  provide  against  ordim 
liable  for  not  anticipating  a  danger  quite  out  of  the  ordinary  ( 
natural  events.     Johnson  v.  Martin,  1 1  A.  27. 

6.  Thus  ;  where  a  letter  from  plaintiff  with  bank-notes  addn 
being  deposited  in  the  tatter's  box  in  the  post-office,  is  taken  out 
previously  in  defendant's  employment,  had  been  discharged  for  d 
not  be  responsible,  though  no  notice  of  such  clerk's  discharge  a 
deliver  letters  to  him  had  been  given  the  postmaster.     lb. 

7.  A  letter  is  not  delivered  to  a  party  by  its  deposit  in  his  box 
GO  deposited  are  under  the  exclusive  control  of  the  officers  in  th< 
delivered  until  handed  to  the  person  for  whom  they  are  intendec 

See  j^fra,  (c),  No.  5. 

6)  Effecting  Insurance, 

1.  A  party,  who  has  been  in  the  practice  of  insuring  for  anotl 
bad  proper  authority,  and  cannot  afterwards  omit  doing  so  with< 
he  will  otherwise  be  liable  himself.    Rahton  v.  Barclay,  6  M.  64 

2.  One  part-owner  of  a  steamboat  acting  as  agent  for  anothe 
the  latter's  interest,  and  discontinuing  such  insurance  without  ins 
to  him,  will  be  liable  for  any  resulting  loss.     Berthoud  v.  Gordon 

3.  An  agent,  neglecting  to  insure  when  it  is  his  duty  to  do  so, 
ing  loss.     Str<mg  v.  High,  2  R.  103. 

4.  A  planter  who  orders  supplies  to  be  shipped  to  him  by  a 
them  to  be  insured,  must  bear  their  loss,  unless  he  can  show  tl 
factors  to  insure  goods  so  shipped.    Patterson  v.  Leake,  5  A.  547. 

5.  On  a  first  consignment  by  plaintiff  to  defendants,  they,  wit 
BQre,  charged  for  fire  insurance  in  an  account  to  which,  when  ren 
On  a  second  consignment  of  the  same  kind  shortly  afterwards 
^rote  to  them  that  he  had  requested  a  third  person  to  insure, 
have  only  referred  to  marine  insurance,  yet  they  might  justly 
expression  that  he  had  insured  as  far  as  he  wished,  and  not  ha^ 
insure  against  fire,  they  were  not -liable  for  failing  to  do  so.    Toni^ 
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6.  An  agent,  instructed  to  insure,  cannot  become  himself  the  insurer  without  the  prio- 
cipal's  previous  consent.  If  he  do,  he  can  recover  no  premiums  of  insurance ;  for  there 
has  been  none ;  but,  in  case  of  loss,  he  must  indemnify  his  principal,  not  as  insurer,  bat 
as  an  agent  who  has  failed  to  obey  instructions.     Keane  v.  Branden,  12  A.  20. 

7.  Defendants  effected  in  diflerent  companies  particular  fire-risks,  with  a  specified 
term,  on  their  stock  of  tobacco  and  other  mercliandise  consigned  to  them  for  sale  bj 
plaintiff  and  other  parties.  In  a  series  of  accounts,  rendered  plaintiff  with  his  uninter- 
rupted acquiescence,  defendants  charged  him  a  monthly  rate  of  premium,  higher  tiian  the 
rate  they  themselves  were  paying.  Held;  defendants  are  not  plaintiff's  agents  to  insure, 
but  themselves  his  insurers  under  a  contract  in  the  nature  of  an  open  policy  with  an  un- 
certain term,  reinsuring  themselves  on  the  best  terms  they  could.  Miller  v.  TaU,  12  A 
160. 

8.  And  where,  in  such  case,  plaintiff's  tobacco  is  lost  by  fire,  its  destruction  cannot  be 
treated  as  a  sale  and  defendants  allowed  commissions,  which  can  be  charged  on  actual 
sales  alone ;  their  liability  is  that  of  insurers.     lb. 

9.  Where,  after  a  factorage  of  several  yea]*s,  plaintiff  is  for  the  first  time  specially  in- 
structed to  insure  defendant's  gin-house  for  a  particular  year,  for  the  last  two  months  of 
which  the  parties  have  no  business  transactions,  he  is  not  bound  without  further  instruc- 
tions to  continue  the  insurance ;  if  he  do  not,  he  is  not  liable  for  any  loss ;  and  if  he  do, 
he  cannot  claim  for  premiums  paid  unless  there  be  some  ratification  of  his  act,  express 
or  implied.     Gilly  v.  BerUtiy  12  A.  723. 

10.  An  agent  is  bound  to  reasonable  diligence,  but  not  to  do  impossibilities.  So  where 
plaintiffs,  employed  to  buy  and  ship  corn  to  defendant,  agree  to  have  it  insured  but  after 
reasonable  diligence  cannot,  which  fact,  immediately  when  ascertained  and  the  same  daj 
with  the  shipment,  is  communicated  by  mail  to  defendant,  he  will  be  liable  to  them,  the 
corn  being  lost,  for  its  price,  their  charges,  and  commissions.  Williams  v.  RoiL,  13  A.  327. 
\^But  quaere  :  OM  plaintiffs  led  defendant  to  suppose  that  the  insurance  cotdd  he  efecUd, 
ought  they  not,  on  ascertaining  be/ore  the  shipment  their  inability  to  procure  the  iwuranx^ 
to  have  detained  the  shipment  until  the  lapse  of  the  usual  time  within  which  the  communi- 
cation by  mail  could  have  reached  defendant  f    He  might  then  have  insured  himsel/.] 

See  Infroj  (d),  No.  6.    Succession,  VIIL  (c),  No.  26;  (f ),  8),  a.  No.  5. 

7)  PrincipaTt  Righti  wer  his  Property  and  its  Proceeds;  their  Misappropriation  by  the  Agent;  his  DuUfta 

Account ;  and  LiabiUtgfar  ProfiLs  and  Interest. 

1.  An  agent  buying  property  for  his  principal  with  the  latter's  money,  but  taking  the 
title  in  his  own  name,  may  be  compelled  to  transfer  it  and  cannot  escape  with  mere 
damages,  when  sued  for  a  specific  performance.     Hall  v.  Sprigg,  7  M.  245. 

2.  One  receiving  indorsed  notes  to  collect,  the  proceeds  to  be  applied  to  his  advances, 
may  retain  them  until  indemnified.     King  v.  Osborne^  2  N.  S.  247. 

8.  What  the  principal  intrusts  to  the  agent,  the  latter  cannot  withhold  because  it  be- 
longs to  a  third  person.    Butler  v.  Kenner^  2  N.  S.  274.     Compensation,  IIL  No.  18. 

4.  A  bank  cannot  contest  the  principal's  title  to  a  note,  lodged  with  it  for  colleetioo. 
Canonge  v.  La.  State  Bank,  3  N.  S.  344. 

5.  An  agent,  with  the  assent  but  for  the  account  of  the  principal  taking  a  title  in  his 
own  name,  is  not  bound  to  sue  at  his  own  risk  and  expense  for  possession  in  prder  to 
deliver  it,  unless  lost  through  his  own  fault ;  he  is  only  bound  to  reconvey  when  called  on. 
Fitz  V.  Hayden,  1  L.  416. 

6.  The  maker  of  notes  sold  at  auction  may  show  by  parol  that  the  purchaser  was  but 
his  agent,  and,  on  reimbursing  the  latter  the  price,  will  recover  the  notes.  Ermn  v. 
DupUssis,  11  L.  542. 

7.  The  principal  may  recover,  whenever  he  can  distinguish  his  own  propertj  or  its 
proceeds  from  the  factor's.  Stetson  y.  Gumey,  17  L.  162.  Minors,  III.  (g))  ^)i 
No.  2^. 

8.  When  the  principal  intrusts  money  to  his  agent  to  buy  property,  their  relations  are 
those  of  debtor  and  creditor,  not  depositor  and  depositary.  The  agent  is  bound  to  ac- 
count for,  but  not  to  restore,  it;  and  if  he  become  insolvent  or  die,  the  principal  will  not 
be  a  privileged  creditor.     lb. ;  Longbotiom  v.  Babcock,  9  L.  50. 

9.  Money,  confided  to  an  agent,  cannot  be  followed  and  reclaimed  in  the  hands  of  third 
persons  without  notice.     lb.     SuprcL,  IV.  No.  22. 

10.  Consignees,  who  accept  a  consignment,  must  obey  the  consignor's  instroctions 
made  when  the  property  was  under  his  control,  as  to  the  appropriation  of  the  proceeds. 
So,  they  cannot  attach  the  proceeds  in  their  hands  for  his  debt,  where  they  have  received 
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ft  bill  of  lading  hy  which  "  the  proceeda  are  Bubject-to  the  order  of  a  third  person."  i  R. 
440;  1  A.  393  ;  2  A.  572;  10  A.  782.  Attachment,  IL  (c),  1),  No.  7;  YH.  (d). 
Compensation,  III.  No.  19.      Novation,  IV.  No.  5,     Shipping,  X.  (b),  2),  No.  J8. 

11.  Agents  must  paj  intereiit  on  any  sums  of  their  principals  applied  to  their  own 
use,  or  which  thej  are  in  default  in  paying  over.  C.  C.  2984 ;  8  R.  IS  ;  2  A.  87,  261. 
Attoehet,  n,  (b).  No.  18.     Partnership,  II.  (c). 

12.  An  agent  is  bound  to  deliver  to  his  principal  whatever  he  baS  received  by  virtue 
of  his  procuration,  though  unduly.     C.  C.  2974 ;  MeDtmough  v.  Ddatnu,  10  R.  481. 

18.  When  the  agent  receives  money  or  property  of  the  principal,  their  relation  is  not 
that  of  creditor  and  debtor,  but  h  trust,  and  the  agent  has  no  title  to  the  thing.  lb. ; 
Nolan  V.  ^aw,  6  A.  40. 

14.  The  agent  may  become  a  debtor  of  the  principal,  but  not  until  dissolution  of  the 
agency  and  his  neglect  or  refusal  to  deliver  over  the  property.  "While  the  agency  con- 
tinues, the  property  or  money  in  his  hands  belonga  to  the  principal.      /S. 

15.  The  product,  or  (substitute  of  a  thing,  follows  the  nature  of  the  thing  itself  bo  long 
as  it  can  be  identified.  So  the  property  of  a  principal,  intrusted  to  a  factor  for  a  spenal 
purpose,  is  considered,  still  the  former's  notwithstanding  any  change  of  form  so  long  as 
it  can  be  identified.     Bloodworth  v.  Jacobs,  2  A.  25. 

16.  The  contract  of  principal  and  factor  partakes,  in  some  respects,  of  the  nature 
of  loan  and  irregular  depoaiL  Their  accounts-current  are  necessarily  provisional,  until 
settled ;  and  even  after  settlement  may  be  rectified  for  errors  or  omissions,  subject  to 
which  every  settlement  is  made.  Jh. ;  Dunbar  v.  BuUard,  2  A.  810.  Evidence,  XII. 
(g)- 

17.  The  som  recoverable  on  a  written  security  tortiousiy  converted,  though  sold  for 
less^  is  ordinarily  the  measure  of  damages.  At  common  law,  under  this  rule,  plaintiff 
can  recover  the  par  value  with  interest  only  to  the  day  of  the  verdict  which  is  final, 
damages  being  assessable  by  a  jury  alone.  In  this  state,  where  damages  may  be  assessed 
by  the  inferior  or  ^preme  court,  interest  is  recoverable  to  the  day  of  final  judgment. 
Al  O.  Draining  Go.  v.  De  Lizardi,  2  A.  281.  Oi^ences  and  Qdasi  OfFENCES,  II.  (b), 
No.  7;  (g),2),B.No.ll. 

18.  The  tortious  pledge  by  bailees  of  securities,  intrusted  to  them  for  sale,  is  a  con- 
version which  hinds  them  in  loUdo.  lb.;  BirdtaU  v.  Bemits,  2  A.  450.  Supra,  1), 
No.  8. 

19.  Where  the  agent  makes  for  himself  a  purchase  he  should  make  for  his  principal, 
the  tatter  may  take  and  the  former  must  account  fiir  it ;  but  this  cannot  prevent  the  agent 
ftrom  buying,  to  the  prejudice  of  the  principal's  creditors,  a  judgment  against  him.  Ex- 
change Bank  v.  Torke,  4  A.  138. 

20.  Where  a  debtor  assigns  notes  bearing  ten  per  cent,  interest  to  his  creditor,  to 
collect  and  pay  himself  out  of  the  proceeds,  accounting  for  the  surplus,  and  the  latter 
violating  his  trust  novates  the  claim  by  taking  from  the  maker  new  notes  at  the  same 
rate  of  interest  payable  to  himself,  the  debtor  may  either  adopt  the  transaction  and  treat 
the  new  notes  as  acquired  for  his  benefit,  or,  considering  his  trustee  as  making  them  his 

.  own,  claim  the  surplus  at  once.  And  where  he  has  done  nothing  to  deprive  himself  of  the 
election,  a  snit  for  the  surplus  on  the  new  notes,  though  denying  that  the  creditor  acted 
aa  agent  in  novating  them,  adopts  the  novation.  Stanjidd  v.  Tucker,  4  A.  414.  Sapra, 
4),  No.  6. 

21.  In  such  case,  the  agent  who  does  not  show  what  amount  is  unpaid  on  the  new 
DOtea,  admitted  to  be  good,  is  liable  for  the  surplus  due  the  principal  with  ten  per  cent, 
interest  from  their  dale.  If  he  had  shown  that  be  had  collected  them  before  being  in 
default,  he  would  have  been  liable  for  ten  per  cent,  interest  down  to  the  time  of  collection 
and  five  per  cent,  afterwards.     lb. 

22.  But  in  such  case,  the  principal  having  adopted  the  novation,  the  agent  can  if  he 
choose  give  the  unpaid  new  notes  in  payment  pro  tanto,     lb. 

23.  Profits  made  by  the  agent  out  of  the  agency,  whether  in  violation  or  execution 
thereof,  belong,  so  far  aa  they  can  be  identified,  to  the  principal.  And  this  rule  must 
shape  the  interpretation  of  C.  C.  2984,  enacted  in  the  principal's  interest  and  not  to 
shield  the  unfoithful  agent.  Bima  Jidei  hoe  eonffruit,  ne  de  alimo  lucrum  sentiaL  C. 
C.  2974;  lb. 

24.  RosT,  J.,  with  concurrence  of  Eostib,  C.  J.,  dissenting.  These  positions  are  all 
admitted,  except  that  plaintifi^  claims  the  benefit  of  the  novation.  After  expressly  de- 
nying that  defendant  acted  as  agent  in  novating  the  debt,  he  cannot  hold  him  so  liable. 
lb. 
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25.  The  beDefit  of  a  novation  is  the  immediate  liability  for  the  debt  with  legal  inter- 
eat.  The  agent's  liability  for  profits  made  in  violation,  and  not  in  execation,  of  the 
mandate,  depends  on  other  principles.     Ih,  et  Id. 

26.  Plaintiff  is  entitled  only  to  five  per  cent,  interest     Ih,  ei  Id, 

27.  A  custom  which  isiuthorizes  an  agent  holding  gunny  bags  and  inspected  pork,  pur- 
chased for  his  principal,  to  deliver,  not  the  specific  articles  but  others  of  equal  qaantitj 
and  value,  cannot  be  recognized.  Under  such  a  custom,  the  principal's  property  could 
not  be  identified  if  the  agent  fail ;  and,  after  a  sale  in  violation  of  orders,  his  interest 
becomes  adverse  to  that  of  his  employer.     Foley  v.  A22,'6  A.  760. 

28.  Where  an  agent  without  authority  discounts  notes  held  for  bis  principal,  the  latter 
must  be  credited  with  them  as  cash  at  their  maturity.     Dunlop  v.  Gordon,  10  A.  243. 

29.  A  factor  may  contract  by  the  year  with  a  cotton-press  for  the  storage,  drayage, 
and  labor  of  all  cotton  consigned  to  him,  and,  in  making  up  his  account-sales,  diarge  his 
constituents  with  a  fair  apportionment  But  the  planter  is  entitled  to  the  benefit  df  any 
contract,  made  on  his  behalf,  and  to  such  an  explanation  of  it  as  will  satisfy  him  that 
the  factor  realizes  no  profit  at  his  expense.     Brander  v.  lAim,  11  A.  217. 

30.  So,  too,  the  factor  may  take  out  open  policies  for  all  shipments  of  cotton  to  him, 
and  charge  each  consignor  his  portion  of  the  premiums.  But  where  the  policy  is  taken 
in  a  mutual  insurance  company,  as  the  planter  is  charged  with  the  premiums,  he  should 
be  credited  with  the  value  of  his  proportional  amount  of  scrip.     Tb, 

31.  Defendants  received  a  claim  for  collection  from  a  firm  af)!er  whose  dissolntion 
they  treated  with  A,  a  partner,  as  the  one  controlling  it,  and  at  his  request  credited 
plaintiff  with  the  proceeds,  notifying  the  latter  of  the  fact  Afterwards  A  instructed 
them  to  remit  the  proceeds  to  him  in  accordance  with  an  order  from  plaintifi^  enclosed 
with  his  instructions ;  but  they  on  an  order  from  another  partner  styling  himself  liqui- 
dator, addressed  not  to  them  but  the  attorney  who  had  collected  the  claim,  paid  the 
proceeds  to  a  creditor  of  the  firm,  and  then  wrote  to  A  and  plaintiff  informing  them 
of  this  diversion  which,  though  they  never  replied,  the  latter  never  authorized  nor  rat- 
ified. Held;  defendants  aro  liable  to  plaintiff  for  the  amount  Durhee  v.  Price,  11  A. 
333. 

32.  VooRHiES,  J.,  dissenting.  Conceding  A's  authority  to  transfer  the  claim  after 
the  dissolution,  as  soon  as  plaintiff  ordered  defendants  to  remit  the  fund  to  A,  it  re- 
verted to  the  late  firm.  Plaintiff  knew  its  nature  and  origin,  and  the  evidence  of  A's 
partner,  who  knew  nothing  of  the  transfer,  shows  tiiat  it  was  agreed  at  the  diamlution 
that  this  fund  should  be  applied  as  it  has  been.     Ih, 

33.  A  firm  accepting  a  consignment  for  a  particular  purpose,  and  making  a  sale,  become 
the  agents  of  the  parties  interested  in  the  shipment  of  which  they  receive  notice,  and, 
holding  the  funds  as  an  irregular  deposit,  cannot  divert  the  proceeds^  to  their  individual 
claims  against  the  consignor.     Gordon  v.  Goodrich^  11  A.  410. 

34.  Nor  can  a  partner  in  such  case  as  agent  of  a  creditor  of  the  consignor,  though  so 
appointed  before  the  consignment,  attach  it  for  his  principal  under  the  latter^s  instruc- 
tions subsequent  to  the  consignment,  of  whose  original  instructions  he  was  oognizant 
though  not  of  a  specific  order  afterwards  to  his  copartners,  the  object  of  which,  however, 
was  to  carry  out  the  original  instructions.     Ih, 

35.  The  agent  cannot  for  a  dispute  about  a  single  item  retain  the  balance  due  his  prin- 
cipal, however  large.  It  would  be  a  premium  to  the  agent  to  raise  difiiculties  with  his 
principal  to  retain  his  funds.  The  code  is  sufficiently  explicit  on  this  subject  C  C. 
2973-92  ;  GiUy  v.  Roumteu,  1 1  A.  746. 

36.  Thus ;  an  agent's  account  showed  a  balance  due  by  him,  which  he  offered  to  pay 
on  receiving  a  discharge  in  full.  This  being  refused,  he  sued  for  a  dischaige  admitting 
that,  after  retaining  what  wais  due  him  besides  a  sufficient  sum  to  pay  the  expenses  of 
suit,  there  was  a  balance  due  defendant  Held;  for  this  balance  defendant  may  at  once 
have  judgment  on  motion,  the  question  as  to  his  liability  for  the  costs  of  the  acooont 
being  reserved.     Ih.     Judqicent,  X.  No.  5, 

37.  An  agent  must  render  an  exact  and  full  account  to  the  succession  of  his  deceased 
principal,  showing  all  sums  received  and  disbursed  with  their  dates,  and  all  his  daims 
and  the  credits  thereon..    Succeseion  of  Oroixet,  12  A.  401. 

38.  Proof  of  every  small  sum  paid  for  a  planter  by  his  factor,  in  adjusting  their  ac- 
counts, is  not  easy  after  many  years  have  elapsed,  and  the  signature  of  the  payee  of  every 
order  of  the  planter  need  not  be  established.  Mourner  v.  Zuntz,  14  A.  15.  [^ 
doctrine^  laid  down  in  the  original  judgment  in  this  ccwe,  i$yperhap$y  to  he  conndered 
overruled  in  the  opinion  on  a  rehearing.^ 
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89.  A  party  cannot  destroy  an  interest  he  has  created  for  another,  until  an  opportunity 
be  given  the  latter  to  accept  or  reject  it.  Giannant  v.  Gunny,  14  A.  032;  Smith  v. 
Kemper,  4  M.  409. 

40.  So  where  defendant,  assuming  to  be  plaintiff's  agent,  buys  land  without  the 
knowledge  and  in  the  name  of  the  latter,  for  whose  benefit  he  pays  the  price  out  of  his 
own  funds  as  a  donation,  he  cannot  by  revoking  it  for  want  of  acceptance,  at  least  with- 
out the  vendor's  consent,  defeat  the  sale  until  plaintiff  declare  whether  it  be  accepted. 
In  such  case,  plaintiff  will  recover  the  land  and  defendant  the  price  with  interest     lb. 

See  Attachment,  VII.  (b) ;  (d).  Privilege,  III.  (d),  1)  ;  (g).  Prescription, 
V.  (a).  No.  29. 

(c)  Employment  of  Sub  -Agents, 

1.  A  merchant  is  responsible  for  money  collected  by  his  derk  for  one  of  his  customers, 
if  lost  through  the  fault  or  negligence  of  the  derk.     Weeks  v.  McMicJcen,  7  M.  54. 

2.  He  who  undertakes,  though  gratuitously,  the  business  of  another,  must  answer  for 
the  neglect  of  his  sub-agent  So  a  bank,  with  which  a  note  is  deposited  for  collection,  is 
responsible  for  the  acts  or  neglect  of  the  notary  it  employs.  7  M.  464 ;  1  N.  S.  216, 
365;  3  N.S.  344;  7  N.  S.  583;  2  L.  415;  15  L.  370. 

8.  An  attorney  who  undertakes  to  collect  a  debt  out  of  the  state  through  an  agent, 
whose  appointment  the  principal  when  informed  thereof  does  not  disapprove,  is  not 
responsible  for  any  accident  from  the  agent's  death.     Baldwin  v.  Preston,  11  M.  32. 

4.  Under  a  general  power,  the  agent  has  a  right  to  substitute.  Dubreuil  v.  Rouxan, 
1  N.  S.  158.    Minors,  HI.  (g),  1),  No.  7. 

5.  A  debtor  directed  to  remit  money  to  his  creditor  and  selecting,  to  carry  it,  a  person 
in  good  credit  and  reputed  trustworthy,  is  not  liable  for  the  latter's  misapplication  of  the 
fund.    Brooking  v.  Wade,  3  N.  S.  513. 

6.  If  goods  sent  to  commission-merchants,  who  afterwards  dissolve  partnership,  be 
handed  over  to  one  of  the  former  partners  for  sale  without  the  order  of  the  principal,  the 
firm  is  responsible.     Mark  v.  Bowers,  4  N.  S.  95. 

7.  An  agent,  forwarding  his  principal's  property  to  be  sold  by  a  merchant  in  good 
credit  and  solvent  circumstances,  is  not  liable  if  the  consignee  fail  before  rendering  an 
accoant  or  paying  the  proceeds.    Bailey  v.  Baldwin,  8  N.  S.  115. 

8.  A  factor,  who  employs  an  agent  to  sell  the  goods  of  his  prindpal  without  authority, 
is  responsible  for  the  agent's  acts.     Beynolds  v.  Kirkman,  8  N.  S.  464. 

9.  If  the  city  treasurer,  authorized  by  the  city  council  to  employ  a  book-keeper,  place 
it  in  the  power 'of  the  one  he  sdects  to  withdraw  money  from  the  treasury  without 
the  mayor's  warrant,  and  disguise  his  peculation  by  fraudulent  entries  and  accounts, 
instead  of  being  a  mere  book-keeper,  he  becomes  the  confidential  agent  of  the  treasurer 
who  is  liable  for  his  misconduct     New  Orleans  v.  Blache,  6  L.  520. 

10.  A  bank,  receiving  a  note  to  collect,  is  responsible  for  the  notary's  omission  to  give 
notice  to  the  indorser ;  and  the  onus  is  on  it  as  agent  to  show  that  no  damage  resulted 
from  such  neglect,  to  be  relieved  from  its  liability.     Miranda  v.  Oiiy  Bank,  6  L.  744. 

11.  In  such  case,  the  bank  cannot  excuse  itself  because  not  made  a  party  to  th^  suit 
against  the  indorser,  unless  it  can  show  legal  notice  to  the  latter.     3, 

12.  A  bank  receiving  a  Jiote  to  collect  and  pladng  it  for  protest  with  the  notary, 
who  transacts  its  own  business,  is  not  liable  for  the  latter's  neglect  to  make  the  protest 
or  give  due  notice.  The  party  injured  must  look  to  the  notary  or  his  official  sureties. 
17  L.  560 ;  2  R.  294;  1  A.  13.  Minors,  III.  (c).  No.  10.  Pledge,  I.  (b).  No.  10. 
Deposit,  III.  No.  21. 

18.  Bills  and  notes  are  generally  placed  with  a  bank  for  collection,  a  notary  for 
protest,  and  an  attorney  to  be  put  in  suit  In  such  cases,  where  the  bank,  the  notary, 
or  the  attorney  is  omni  exceptione  mctjor,  an  agent  to  collect  the  note  is  not  respon- 
sible for  their  neglect  or  misconduct     Hum  v.  Union  Bank,  4  R.  109. 

14.  Art  2976  G.  C,  making  the  agent  liable  if  unauthorized  to  substitute,  implies 
he  is  not  liable  if  authorized ;  and  the  power  is  implied,  whenever  the 'principal  knew 
that  the  mandatary  would  be  obliged  to  act  by  a  substitute.    lb, 

15.  Where  country-merchants  act  as  mere  forwarding  agents  for  the  neighboring 
planters,  charging  no  commission  but  getting  an  indirect  compensation  in  the  patronage 
of  their  country-store,  and  they  ship  cotton  to  a  merchant  for  sale,  they  are  liable  only 
for  reasonable  prudence  in  his  selection  and  the  proceeds  when  received;  but  not  for 
any  loss  from  the  dishonesty  of  the  consignee,  if  reputed  at  the  time  honest  and  solvent 
Davis  V.  Larguier,  2  A.  327. 
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16.  As  a  general  rule,  the  trust  reposed  in  an  agent  is  personal ;  bat  this  is  modified 
by  the  usages  of  trade,  where  the  employer's  interest  and  reasonable  convenience  require 
the  custody  of  the  property  to  be  delegated  to  another.     Ledoux  v.  Gczol^  4  A.  160. 

17.  When  the  nature  of  the  business  requires  the  employment  of  a  salnigeDt,  the 
agent  is  not  ordinarily  responsible  for  his  negligence  or  misconduct,  if  reasonable  dili- 
gence have  been  used  in  his  selection.     lb.  ;  Joar  v.  SuXUvany  5  A.  177. 

See  Insolvency,  X.  (a),  No.  15.  Minors,  V.  Nos.  3, 10.  Succession,  VU.  (f ), 
Nos.  12,  et  nq. ;  VIII.  (a),  No.  1. 

(d)  Principal  $  Jtaitfication  of  the  Agenfs  Acts  as  Regards  ike  LaUer, 

1.  Where  an  agent  to  sell  for  cash  sells  on  credit,  his  act  is  ratified  by  the  principal 
who  sues  the  vendee  for  the  price.     Surgat  v.  Potter,  12  M.  365. 

2.  The  principal  may  waive  the  claim  he  would  have  against  hb  agent  for  a  disobe- 
dience of  orders,  by  an  approval  of  the  acts  done  by  him ;  this  approval  onoe  given  canitot 
be  withdrawn.     Breedlove  v.  Wamack,  2  N.  S.  181. 

3.  A  ratification  of  the  agent's  acts  may  be  tacit  or  express ;  and  the  prindpaTs  acts 
will  be  liberally  construed  in  favor  of  a  ratification.     Flower  v.  Jones j  7  N.  S.  143. 

4.  Where  a  principal  makes  no  objection  to  an  account,  rendered  before  loss  of  a  boat 
by  an  agent  whose  duty  it  was  to  insure  her  and  omitting  to  charge  for  a  preminm,  this 
is  not  such  notice  of  a  discontinuance  of  the  agency  to  insure,  as  to  release  his  liability. 
Berthoud  v.  Gordon,  6  L.  583. 

5.  The  judgment  creditor,  who  receives  part  of  the  price  from  a  purchaser  at  the 
sheriff's  sale,  ratifies  it  and  cannot  allege  that  such  purchaser  acted  as  his  agent.  Jfo 
Donald  v.  CadeU,  11  L.  506. 

6.  A  principal,  notified  of  an  unauthorized  settlement  by  his  agent  in  the  honest  exer- 
cise of  his  judgment,  must  within  a  reasonable  time  disapprove  or  he  ratifies  it  Dufni 
V.  Splane,  16  L.  51. 

7.  A  principal  must  on  all  such  occasions  make  his  election  ;  he  cannot  hold  his  ageot 
liable  for  his  unauthorized  acts,  and  at  the  same  time  seek  to  avail  himself  of  them  in 
case  they  turn  out  to  be  advantageous.     lb, 

8.  An  agent  to  collect  a  debt  in  a  distant  place,  who  informs  his  principal  how  the 
evidence  of  debt  will  be  sent,  if  the  latter  do  not  object,  is  not  liable  for  an  accident  with- 
out his  fault.     Delavigne  v.  City  Bank,  16  L.  471. 

9.  The  principal  who,  when  informed  by  the  agent  of  his  acts,  does  not  within  a  reason- 
able time  disapprove,  ratifies  them.     C.  C.  1811 ;  Starr  v.  Zacharie,  18  L.  517. 

10.  So  where  a  factor  in  good  faith  sells  the  property  of  his  principals  on  time,  and, 
the  notes  not  being  paid  at  maturity,  renews  them,  of  all  which  his  principals  when 
informed  make  no  objection  until  seven  months  afler,  he  will  not  be  liable  for  loss  finom 
the  purchaser's  insolvency.     lb, 

11.  Where  an  agent  to  settle  a  succession  takes  from  the  executor  notes,  which  the 
principal  accepts  as  her  share  and  in  part  collects,  and  she  settles  with  the  agent  making 
no  complaint  for  three  years,  these  facts  and  a  suit  by  her  against  her  ooheiis  for 
imposijig  on  her  worthless  claims,  will  relieve  the  agent  from  liability.  Reed  v.  BUckeni 
2  A.  797. 

12.  Subsequent  assent,  as  between  principal  and  agents  is  equivalent  to  a  previoas 
authority ;  where  an  agent  disobeys  orders  and  the  principal,  with  fall  knowledge  of  all 
the  circumstances,  adopts  his  acts,  even  for  a  moment,  be  is  bound  by  them  and  the 
agent  discharged.  Such  assent  need  not  be  express ;  it  may  be  inferred  fix>m  the  prin- 
cipal's conduct.      Ward  v.  Warjield,  3  A.  468  ;  Flower  v.  Downs,  6  A.  539. 

13.  Where  a  factor  to  buy  or  to  sell,  acting  in  good  Duth,  departs  from  his  instruc- 
tions and  so  informs  his  principal,  the  latter  must  within  a  reasonable  time  repudiate  or 
he  adopts  the  act,  and  the  loss,  if  any,  will  fall  on  him.  lb.  Partnership,  n.  (b),  Na 
20. 

14.  So  where  a  factor  notifies  his  principal  that  he  had  shipped  to  a  foreign  market 
cotton  consigned  for  sale  in  the  city,  offering  him  the  alternative  of  taking  the  ootton  at  a 
valuation  before  shipping,  or  the  chances  of  the  foreign  market ;  and  the  latter  post- 
pones his  answer  until,  after  the  receipt  of  foreign  news,  he  had  ascertained  that  the 
shipment  would  prove  unprofitable,  the  loss  will  fall  on  him.     i& 

15.  Where  the  principals  in  answering  their  consignee's  letter  relative  to  a  sale  wnte, 
with  full  information  of  all  the  particulars,  that  ^'  the  sale  leaves  us  a  serious  loss,  bat  we 
suppose  you  acted  for  the  best ;  we  should  have  preferred  holding  on  to  selling  at  such 
low  figures,"  they  ap|)rove  the  sale.     Howland  v.  Fosdick,  4  A.  556. 
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16.  An  agent  acting  in  good  faith  is  not  liable  for  loss  ftom  e 
his  principal,  present  and  informed  thereof.     Barrett  v.  Zackar 

17.  Where  a  factor  sells  cotton  in  direct  violation  of  his  ir 
signment  in  a  succeeding  year  of  another  crop  by  the  principi 
nor  waive  the  latter's  right  to  damages  which  he  has  notified  t 
Maggpffin  v.  Oowattj  11  A.  554. 

18.  In  a  petitory  action  for  a  slave  purchased  by  an  agen 
claijns,  the  principal,  where  there  is  no  error  or  fraud,  may  n 
other  proof  of  his  agent's  authority  to  buy.  The  suit  is  itself 
mandate  in  due  form.  C.  C.  2979  ;  JBuie  v.  Doycdy  10  A.  575 
3),  No.  1. 

(e)  AgenCs  Interest  when  Adverse  to  that  of  the 

1.  The  law  will  not  permit  persons,  acting  in  a  fiduciary  or  a 
place  themselves,  where  their  private  interests  must  necessarily 
to  others  ;  the  law  presuming  that,  in  such  case,  the  latter  wot 
an  executor  cannot  purchase  the  property  of  the  succession  he 
that  of  his  pupil ;  nor  a  sheriff  that  of  defendant  in  executio 
his  principal.  In  such  sales,  it  is  the  duty  of  the  agent  so  to  act 
bring  the  highest,  whilst  it  is  his  interest  that  it  should  bring  th( 
therefore,  strikes  the  sale  with  a  nullity  that  is  absolute.  Tt 
both  buyer  and  seller.  11  M.  299  ;  4  N.  S.  267  ;  8  N.  S.  1( 
11 1 ;  15  L.  394 ;  18  L.  351 ;  19  L.  431 ;  4  R.  205 ;  6  R.  320 ; 

2.  The  appointment  of  the  same  person,  as  agent  of  two  par 
does  not  release  the  party  in  fault  from  liability.     Shepherd  v. . 

3.  If  the  same  agent  be  appointed  for  two  persons,  whos€ 
choose  to  act  for  one  of  them.     lb, 

4.  A  has  an  order  from  B  to  purchase  and  ship  cotton,  and 
he  sells  Cs  cotton  to  B.     The  price  is  fixed  by  one  person  on] 
currence  of  two  minds  essential  to  the  contract,  and  B  is  not 
purchase  and  shipment     BecU  v.  McKtemanj  6  L.«407. 

5.  The  same  pei*son  cannot  be  agent  of  two  parties  in  the 
their  interests  are  in  conflict ;  still  less  where  he  has  a  person 
adverse  to  that  of  one  of  them.     Florance  v.  Adams,  2  R.  556. 

6.  One  acting  on  behalf  of  a  partnership,  of  which  he  is  a  n 
note  to  himself  as  agent  of  a  third  party.  The  transfer  of  a  not 
the  concurrence  of  two  minds.     lb. 

7.  The  rule,  that  the  agent  with  an  adverse  interest  cannot  b 
prevent  him  from  executing  in  his  own  name  aocornmodation 
order,  and  indorsing  them  in  the  latter's  name,  to  have  them  dis 
poses,  where  this  form  of  raising  money  is  included  in  the  powei 
Hagan,  2  A.  999. 

8.  Mandate  is  a  contract  iiberrimce  Jidet.  Where  an  agen 
ments,  one  from  a  partnership  of  which  he  is  a  member,  and  th 
son,  insures  both  under  an  open  policy,  he  cannot,  though  the 
were  accompanied  by  special  instructions  to  insure,  and  the  othc 
ship  loss  in  full  and  apply  the  balance  only  to  the  other  claim 
insurance  fbnd  to  the  parties  in  the  ratio  of  their  loss.     Tonge  v 

9.  The  utmost  good  faith  is  exacted  from  the  agent;  he 
principal's  property,  nor  take  a  position  where  the  latter's  ini 
necessarily  clash.     Meeker  v.  York,  13  A.  18. 

10.  Thus ;  the  consignees  of  a  ship  and,  as  it  seemed,  of  it 
A  to  whom  on  its  arrival  they  tendered  it,  claiming  the  right 
shipper  at  the  market-price  which  had  meanwhile  fallen,  an^ 
stipulated.  The  shipper,  denying,  their  right  so  to  do,  notified 
he  compromised  the  debt.  The  shipper,  having  put  them  both 
tice  sold  the  cargo  at  auction,  and  claimed  from  the  consignee 
the  price  realized  and  that  of  the  sale  to  A,  with  the  addition 
their  oomipissions.     Held;  he  is  entitled  to  recover,     lb. 

See  Siq>raj  (b),  7),  No.  27.  Execution,  V.  (d),  4).  In 
1.  Insurance,  III.  (j),  No.  13.  Minors,  III.  (g)9  3).  Sat. 
VIIL  (e),  6). 
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VI.   Of  Brokees  and  Public  Agents. 

1.  A  broker,  who  agrees  to  sell  slaves  for  a  certain  oommissioo,  cannot  charge  oommis- 
sions  on  such  as  remain  unsold.     Gourjan  y.  Ouctdlu,  4  L.  117. 

2.  When  a  collector  of  the  revenues  has  exacted  higher  duties*  than  allowed  by  law, 
his  payment  of  them  over  to  the  government,  after  a  claim  on  him  for  the  excess,  does 
not  change  his  liability  therefor.     Oantzler  v.  Gordon^  6  L.  264. 

3.  If  a  collector  insert  in  a  blank  bond  for  duties,  signed  and  left  with  him,  a  larger 
sum  than  is  due  the  government,  he  exceeda  his  powers  as  its  agent  and  is  pergoiuillj 
liable  though  he  acted  in  error.     Jh, 

4.  Brokers  are  not  like  commission-merchants,  to  buj  or  sell,  lend  or  borrow  mooej, 
but  simply  procure  sales  or  loans.  They  aver  fidelity  to  both  parties,  and  must  isTor 
neither  more  than  the  other.     C.  C.  2987  ;  Beai  v.  McKieman^  6  L.  417. 

5.  To  justify  payment  to-  a  broker,  the  purchaser  must  show  a  general  custom  or 
special  authority  from  the  vendor.     ToUdano  v.  KUngender^  6  L.  693. 

6.  Licensed  brokers  are  unknown  to  our  laws.     NoU  v.  Papety  15  L.  306. 

7.  Brokers  in  this  state  buy  and  sell  paper  on  their  own  account  or  that  of  others; 
when  they  sell  on  their  own  account,  they  are  liable  like  other  persons.    lb. 

8.  So  a  broker  who  does  not  disclose,  when  selling  a  note,  his  agency,  nor,  when  sued, 
the  name  of  his  principal,  is  a  vendor  on  his  own  account  and  warrants  it  genuine.    lb, 

9.  An  agent  though  absolutely  unsuccessful  may,  unless  it  be  otherwise  agreed,  elaim 
the  expenses  of  his  agency.  But  brokers,  unless  a  bargain  be  effected,  can  claim  oeitber 
a  commission  nor  their  expenses,  .^anc  v.  H,  0.  Improvement  Co.,  2  R.  63 ;  Didion  ?. 
Duraldey  lb.  163. 

10.  Where  bonds  for  import  duties  are  taken  by  a  collector  of  customs  but  paid  to  his 
successor,  who  is  allowed  by  government  the  whole  commission  thereon,  the  former,  in 
suing  for  his  portion,  must  show  that  he  has  not  received  the  maaeiwum  allowed  bj  law. 
Act  of  congress  7  May,  1822,  §  9  ;  Prieur  v.  Morgan,  11  B.  292. 

11.  A  broker  cannot  be  deprived  of  his  brokerage  for  services  eventually  benefitisg 
a  party,  who  dismisses  him  and  consummates  the  negotiation  through  another*  Gatisr 
chalk  V.  Jennings,  1  A.  5  ;  Leviston^  v.  Landreaux^  6  A.  26. 

12.  So  where  a  broker  to  sell  property  finds  a  purchaser  for  a  less  price  than  that 
asked,  which  is  refused,  and,  the  broker  being  discharged,  the  bargain  is  shortly  after 
closed  through  another  agent  with  the  same  purchaser  for*  his  price,  the  brokerage  mast 
be  paid.     lb. 

13.  A  commercial  broker  is  governed  in  his  duties  by  commercial  usage.  A  sale 
without  disclosing  his  principal  is  beyond  his  authority,  and  does  not  bind  the  latter  oor 
affect  him  by  any  offset  between  the  broker  and  vendee.  Lwerich  v.  Bichards,  1  A 
348. 

. .  14.  If  a  broker  do  not  disclose  the  purchaser,  the  seller  assents  to  -a  cash  sale  and 
gives  him  possession  to  make  a  delivery,  whoever  the  buyer,  for  cash.  This  is  the 
limit  of  the  broker's  authority.     lb. 

15.  A  cotton  broker,  in  possession  of  cotton  to  sell  to  some  unknown  principal,  fraud- 
ulently obtained  an  advance  from  intervenors  on  agreeing  to  consign  it  to  them  for  sale. 
They  knew  he  had  no  means  nor  credit  to  buy  it  on  his  own  account.  BeH  that,  pos- 
sessing as  broker,  he  could  part  with  it  only  for  cash ;  that,  if  he  had  no  principal,  his 
possession  was  fraudulent,  and  those  dealing  with  one  known  as  broker,  without  commu- 
nicating with  the  owner,  dealt  at  their  peril ;  that,  no  custom  to  employ  brokers  to  obtain 
advances  on  shipments  being  shown,  he  had  no  power  to  pledge  what  he  was  authorized 
only  to  sell ;  and  the  owner  can  recover  the  value  of  the  cotton  from  the  intervenors.  i& 

16.  Where  a  captain,  to  whom  a  broker  to  procure  freight  introduces  a  shipper,  de- 
clines the  latter's  terms  but  a  few  days  after,  whilst  the  broker  is  still  looking  for  freight 
on  better  terms,  accepts  those  of  the  shipper  through  another  broker  who  is  [Nud,  the  first 
broker  must  be  paid  also.     Jenkins  v.  TVoU,  3  A.  671. 

17.  Where  defendant  employs  a  broker  to  find  a  purchaser  on  certain  terms,  which  the 
broker  does,  but  defendant  declining  to  sell  afterwards  closes  the  bai^gain  himself  on 
more  advantageous  terms  with  the  purchaser,  the  broker  may  claim  his  commissions. 
Lestrade  v.  Perrera,  6  A.  398. 

18.  Where  defendant  promises  a  commission  to  a  broker,  if  he,  employed  by  a  third 
person  to  sell,  can  procure  the  property  on  certain  terms,  and  defendant  subsequeotlj 
closes  the  bargain  himself  on  tc^rms  less  advantageous^  the  broker  can  cUum  no  oooiniis- 
sion.     lb.  399. 
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19.  Defendant  having  as  the  agent  of  government  contracted  wit 
tain-  work,  but  through  error  of  interpretation,  though  in  good  faith 
his  discretion,  employed  others  to  do  part  of  the  work,  plaintiff  thus  c 
sued  him  for  damages.     Held;  the  damages  are  ex  carUractUy  and 
one  not  binding  on  defendant  who,  without  personal  interest,  was  no 
neous  interpretation  which  government  had  ratified.     Oronan  v.  Pei 

20.  Buchanan,  J.  Plaintiff  alleges  that  defendant,  without  auth 
took  advantage  of  his  position  as  its  agent  to  deprive  him  of  per 
which  under  his  contract  he  was  entitled,  and  thereby  caused  him  lo 
gations  been  substantiated,  defendant  would  have  been  personally  res 
2294;  his  exemption  rests  on  plaintiff's  failure  of  proof.     76. 

21.  Where  the  payment  of  drafts  bought  through  a  broker  in  Is 
honored  at  maturity,  is  secured  through  his  agency,  he  cannot  chc 
absence  of  any  special  agreement,  it  appearing  to  be  the  usage  for 
circumstances  to  render  such  services  gratuitously.  His  act  is  not  tl 
the  ^*  office  cTamt "  —  a  simple  mandate  which  the  law  presumes  grat 
d5--86 ;  C.  N.  1986 ;  Convey  v.  Boover,  10  A  437. 

22.  Brokers,  acting  strictly  as  such,  are  not  liable  for  results ;  ha 
be  modified  by  convention  or  their  course  of  conduct  with  particular 
ker,  undertalung  safe  investments  of  money,  will  be  responsible  for 
violmion  of  instructions,  unless  his  action  be  ratified  after  a  full  disci 
terial  facts.     C.  C.  2987 ;  SoucUeu  v.  Fauresy  12  A.  746.- 

28.  No  brokerage  is  due  until  the  sale  be  perfected,  i.  e,  until  t 
price.     So  where  an  offer  to  buy  a  house,  made  through  a  broker,  is 
by  his  employer,  but,  when  the  parties  are  about  signing  the  notarial 
is  a  misunderstanding  as  to  the  payment  of  taxes  and  they  release  et 
age  is  due.     De  Santos  v.  Taney,  13  A.  151. 

24.  Spoffobd,  J.,  concurring.  From  the  broker's  neglect  to  st 
the  taxes,  the  bu^ain,  it  seems,  was  not  perfect.  The  oonsidera 
passed,  but  brokerage  is  earned  only  when  a  complete  bargain  is  eff< 

See  Bills  and  Notes,  IV.  (f).  No.  9.  Compensation,  II.  No. 
11.  (d).  Deposit,  III.  No.  6.  Evidence,  XII.  (d).  No.  4.  Obi 
2),  B,No.8,    Taxes,  n.  (a),  No.  2 ;  (b),  2),  a,  No.  5. 

VII.  Of  the  Termination  op  the  Mandatj 

1  •  The  power  to  fill  up  a  blank  check  delivered  to  one  signed  is 
die,  his  representatives  cannot  exercise  it.     Afusson  v.  U.  S,  Bank,  6 

2.  'Where  an  agent  leaves  the  principal's  property  with  a  third  per 
the  proceeds  subject  to  the  order  of  the  principal  who  ratifies  the  act,  i 
ceases,  and  delivery  of  the  property  or  payment  of  its  proceeds  to  his 
erate  such  third  person  from  liability  to  the  principal.    Ganseford  v.  j 

3.  The  power  of  an  attorney  to  convey  an  immovable  ceases  with  \ 
stituent     Copelle  v.  DaUm,  4  N.  S.  123. 

4.  When  several  persons  are  authorized  to  do  an  act  jointly,  the 
them  puts  an  end  to  the  authority.     Sample  v.  Lamb,  2  L.  275.     Su^ 

5.  Where  an  agent,  as  such,  deposits  notes  with  ckfendants  to  colk 
to  have  them  duly  protested,  are  not  liable,  to  the  agent  who  has  not  \ 
agency  has  terminated.     Hermann  v.  Union  Bank,  1  R.  222. 

6.  Though  the  power  of  an  agent  to  manage  an  estate  be  revoked 
joint  owner  and  the  marriage  of  another,  yet  if  he  continue  to  act  1 
without  any  express  disavowal  of  his  authority,  or  if  it  be  subsequent 
or  expressly,  they  are  bound  by  his  acts.  Beynolds  v.  Bowley,  3  1 
(b),  Nos.  9,  11. 

7.  The  rights  of  one  contracting  with  an  agent,  in  ignorance  of  tl 
powers,  are  not  affected  thereby.  Bergerot  v.  Far%$h,  9  B.  346.  S 
2),  No.  18. 

8.  Authority  to  sell  real  property  and  apply  the  proceeds  in  a  pai 
cated  at  the  principal's  cession,  is  revoked  thereby.     Barrett  v.  Credk 

9.  Where  an  agent  receives  property  to  sell  and  with  the  proceeds 
principal  who  is  afterwards  gamisheed  thereon,  the  power  of  the  a^ 
such  garnishment,  is  thereby  suspended.     Stevens  v.  WeUingtony  1  A. 
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10.  An  agent,  who  eubstitntes  another  in  his  place  with  the  principaFs  sanction,  cannot 
revive  his  extinct  authority  and  bind  the  principal  without  his  consent.  C.  C.  2997-8-9 ; 
Saul  V.  Lalauriey  1  A.  401. 

11.  Where  the  prindpal's  conduct  is  calculated  to  interrupt  his  friendly  relations  with 
the  agent,  the  latter  may  terminate  his  agency  under  full  reservation  of  all  his  rights. 
HonesU  vivere  is  a  part  of  the  law  of  principal  and  agent.  Gonrey  v.  Brandegee,  2  A 132. 
Lease,  II.  (c),  2),  No.  15. 

12.  Where  a  woman  retains  the  right  to  administer  her  paraphernal  property  without 
her  husband's  assistance,  her  marriage  will  not  revoke  the  powers  of  an  agent  previously 
intrusted  with  its  administration.     Reynold*  v.  Rowiey,  2  A.  890. 

13.  A  power  of  attorney  by  a  single  woman,  so  far  as  it  confers  powers  beyond  the 
administration  of  a  plantation  belonging  to  her  and  intrusted  to  an  agent,  is  revoked  bj 
her  subsequent  marriage.     iSi.  4  A.  396. 

14.  The  principal,  for  whom  advances  are  made  to  an  agent  after  termination  of  the 
agency,  is  not  liable  unless  shown  to  have  benefited  thereby.     Ih, 

15.  Though  a  power  to  represent  the  principal  in  lawsuits,  granted  by  public  act,  be 
revoked  by  private  letter,  courts  and  suitors  without  notice  may  consider  the  mandate  as 
still  subsisting.     Girard  v.  Jlirsch,  6  A.  651. 

16.  A  foreign  insurance  company,  doing  business  through  an  agent  here,  cannot  fras* 
trate  a  claim  in  our  courts  on  a  contract  with  it,  by  revoking  its  agent's  power  on  the  eve 
of  the  suit  for  a  loss  of  which  it  has  been  notified.  Such  a  proceeding  savors  of  bad  faith ; 
and  an  exception  by  the  agent  when  cited,  that  he  is  no  longer  such,  will  be  overruled. 
Mchad  V.  Mutual  Jns.  Co.,  10  A.  737. 

17.  Where  afler  the  death  of  a  principal,  who  had  appointed  an  agent  to  collect  her 
interest  in  a  succession,  a  decree  is  rendered  recognizing  her  as 'heir  and  her  portion  is 
paid  to  the  agent,  her  interest  is  not  thereby  transferred  and  the  money  so  paid  in  error 
will  be  succession  assets  in  his  hands.     Marcenaro  v.  AfordeHa,  10  A.  772. 

See  Evidence,  XII.  (d),  No.  9.    Partnership,  IV.  (c). 
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See  Corporations,  II.  (b),  Nos.  13,  30,  47.  Insurance,  L  (g),  No.  4;  III.  (k), 
Nos.  9, 11.  New  Orleans,  II.  (d),  1),  No.  7.  Obligations,  VII.  (a),  5),  b,  §  2, 
Nos.  15,  84,  et  aL  Partition,  I.  No.  9.  Prescription,  II.  (c).  No.  2.  Sale,  I.  (a), 
No.  1.    Things,  I.  (a) ,  1),  No.  31 ;  •  2),  No.  54. 

MARRIAGE. 
I.  Of  the  Valibitt,  Proof,  and  Promises  of  Marriage. 
(a)    Validity  and  Proof  of  Mooricege.  (b)  Promises  of 'Marriage, 

II.  Of  Separation  from  Bed  and  Board. 
(a)  In  General,  (b)   The  Proceedings. 

III.  Of  Divorce  a  Vinculo  Matrimonii. 

IV.  Of  Putative  and  Second  Marriages. 

V.  Of  the  Marriage  Contract. 

VI.  Of  Contracts  between  Husband  and  Wife. 

VII.  Of  the  Wipe's  Contracts  Before  and  After  Marriage. 

Vin.  Of  Contracts  and  Obligations  during  Marriage  between  the  Wifb 

AND  Third  Persons. 

(a)  Jn  General  OhUgaiioTis  during  the  Community  are 

(b)  Wife's  General  Incapacity  and  Author-  Community  Obligations. 

ization  to  Contract.  (d)    Wife's  hicapacity  a*  Affected  by  tkt 

(c)  Wife's  Incapacity  to  Bind  Herself  or  her  Benefit  she  Receives  ;  Proof  thereof ; 

Property  For  or  With  her  Husband;  and  her  Obligation  to  Contribute  to 

her  Renunciation  ;  and  the  Rule,  thai  ^  Marriage  Charges  and  HoustkM 

Expenses. 


MARBIAGE,  I.  (a). 


IX.  Of  Dowry. 

(a)  In  Gfeneral ;  it$  Constitution  ;  and  Dis-    (b)  Administration 
tinction    between    Dotal  and    Parar  Dotal  Proper  \ 

phemal  Property, 

X.  Op  the  Mabitax  Fourth. 
XI.  Op  Paraphernalia. 


(a)  In  General. 


4)  Property  Acquired   by  Donation^   tnheri- 

iance,  or  from  a  Succession  Fallen  to  the 
Wife, 

5)  Frvxt*  and  Revenues  of  Separate  Prep* 
^    erty;  and  Improvemeius  Thereon, 

(c)  Of  Whai  Passively  Composed. 

(d)  Its  Administration  ;  Alienation  of  Com-- 

munity  Property;  and  General  Nature 
of  Wtfe*s  mterest. 


(b)  Administration  i 
aphemal  Pro^  ( 

XII.  Op  the  Conventional  Communiti 
Xin.  Op  the  Legal  Communitt. 

(e)  Dissolution  of  ! 

Consequences. 

I)  In  General. 
2i  ModeofDisscl 

3)  Acceptance  or 
munity. 

4)  Effect  upon  thi 
erttf;  Rights 
Liquidation  <  \ 

A.  In  Gene  * 

B.  Fresnmj 
Resorai 
erty. 

c.  Alienatio 
Proper  \ 

D.  Survivo]' 
tament  i 

E.  Claims 
and  Sf< 


(a)  In  Greneral. 

(b)  Of  What  Actively  Composed;  cmd  Dis- 

tinction between  Separate  and  Com- 
munity  Property. 

\)  In  General. 

2)  Purcfuues  Made  and  Perfected  Duriny  the 

Community. 
Icmi 

During f  ana  Indtoate  Acquisitions  Dur» 


uy. 
3)  Indioate    Acquisitions  Beforey    Perfxted 
ring, 
ing,  Perfected  AJier,  the  Community. 


1)  In  General. 

2)  Execution  anil 
ment. 


XrV.  Op  the  Separation  op  Propert 

(a)  In  General, 

(b)  Bight  to  Claim  a  Separation, 

(c)  PleadingSy  JSvidence^    and  Judgment; 

Validity  and  Effect  of  the  Separa- 
tion. 

XV.   Op  the  Conflict  op  Laws  Governing  Marital  Rii 

Rights  in  Other  States. 


(a)  Conflict  Between  Laiws  of  the   Same 

State. 

(b)  Conflict  Between  Laws  of  Different 

States  ;  and  Marital  Bights  in  Other 
States. 

1)  Validity  of  the  Marriage. 

2)  Effects  of  the  Marriage. 

A.  In  General. 


B.  Personal 
0.  True  Ma 
D.  Question 

nity;  ai 

a  Chani 
B.  Wife  '8  C 

band's  . 
F.  Marriage 

States. 


I.  Op  the  Validity,  Proof,  and  Promises  op 
(a)    Validity  and  Proof  of  Marriage. 

1.  A  marriage  celebrated  in  North  Carolina  maj  be  proved  by 
st^Hy  4  M.  471. 

2.  A  marriage  contracted  ont  of  the  state  is  proved  by  evident 
reputation,  and  the  prodoction  of  a  marriage  contract,      nyche  v. 

3.  A  marriage  may  be  proved  by  circumstantial  testimony,  1 
cohabitation,  and  long  residence  together.     Taylor  v.  Swett^  3  L.  i 
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4.  The  civil  code  does  not  declare  null  a  marriage  without  a  license,  and  act  signed  bj 
a  certain  number  of  witnesses  and  the  parties,  nor  does  it  make  such  an  act  exclusive 
evidence  of  a  marriage.  These  laws,  relating  to  forms  and  ceremonies,  are  but  directory. 
Holmes  v.  Holmes,  6  L.  470. 

5.  Cohabitation  as  man  and  wife  is  presumptive  of  a  preceding  marriage.    Jh. 

6.  Marriage,  like  other  facts,  may  be  proved  bj  any  species  of  evidence  not  prohibited 
by  law,  and  which  does  not  presuppose  a  higher  species  within  the  power  of  the  party. 
lb,  ;  BeauUeu  v.  Terfwir,  5  A.  480. 

7.  When  a  woman  long  separated  from  her  alleged  husband,  without  making  any 
complaint,  has  lived  in  open  concubinage  with  another  man,  while  her  alleged  hnsband 
was  married  to,  and  lived  openly  in  her  presence  with,  another  woman,  the  presumptioD 
will  be  against  her  marriage.     Casimir  v.  ManCy  10  R.  448. 

8.  It  is  sufficient  proof  of  a  man-iage  that  it  was  celebrated  by  a  person  acting  as  a 
justice  of  the  peace,  and  that  the  parties  afterwards  lived  together  as  man  and  wife; 
and  the  testimony  of  the  justice  that  he  was  such  in  another  state,  and  celebrated  the 
marriage,  is  sufficient  proof  of  his  capacity.     Dunn  y.  Kenney,  11  R.  249. 

9.  A  marriage />er  verba  dejuturo  cum  copuld  has  all  the  legal  effects  of  a  marriage 
per  verba  de  prcesenU.     Paiton  v.  Philadelphia,  1  A.  98. 

10.  In  interpreting  a  marriage  contract  executed  before  the  commandant  of  a  Spanish 
brt,  acting  as  a  notary  public,  in  1799,  the  understanding  of  the  parties  and  the  officer'd 
intentions  will  be  regarded,  rather  than  the  form  and  words  of  the  act    lb. 

11.  It  is  no  objection  to  the  validity  of  such  a  contract,  that  the  act  was  executed 
before  the  commandant  while  acting  as  a  notary  public.  Such  was  the  usual  style  of  all 
civil  acts  authenticated  by  those  officers,  except  the  putting  in  possession  of  land  under 
orders  of  survey.     Jb, 

12.  A  marriage  evidenced  by  such  an  act,  reciting  that  it  was  executed  before  the 
officer  in  conformity  with  a  custom  sanctioned  by  the  government  for  want  of  spiritoal 
assistance,  and  that  the  marriage  is  to  be  solemnized  before  the  church  on  the  first 
opportunity,  is  valid.     Jb. 

13.  Such  marriages  were  termed  by  the  canon  law,  with  other  informal  and  secret 
marriages,  clandestina  matrimonta,  and  their  validity  was  expressly  recognized  by  the 
Council  of  Trent.  Sess.  24,  ch.  1.  The  commandant's  declaration,  that  he  was  author^ 
ized  by  the  government  to  celebrate  the  marriage,  is  sufficient  evidence  of  the  facU  Hia 
authority  must  be  presumed ;  it  could  only  be  questioned  by  his  superiors.    Jb. 

14.  Such  a  marriage  could  not  be  invalidated  by  the  subsequent  refusal  of  the  hus- 
band to  solemnize  it  before  a  priest     It  was  valid  without  such  solemnization.    i& 

15.  The  adoption  of  the  decrees  of  the  Council  of  Trent  by  Spain  was  not  in  the 
nature  of  a  treaty  with  the  court  of  Rome.  The  king  of  Spain  did  not  contract  an  obli- 
gation to  enforce  all  their  provisions  in  his  dominions,  in  all  places  and  at  all  times,  until 
dispensed  by  the  Pope.  He  could  suspend  their  operation  relative  to  the  celebration  of 
marriages  in  the  remote  settlements  of  new  colonies,  unprovided  with  churches  or  priests. 
The  fact,  that  marriages  per  verba  de  praeenti  were  usual  in  the  remote  parts  of  Lou- 
isiana, is  proof  that  this  power  was  exorcised  here.  Jb. ;  Succession  of  J^evost,  i  A. 
847. 

1 6.  The  testimony  of  a  single  witness,  that  he  knew  a  person  as  a  married  woman  for 
a  few  months  before  her  death  in  a  neighborhood  into  which  she  had  lately  removed,  a 
stranger  from  another  state,  is  insufficient  to  prove  her  marriage.  Her  status  cannot  be 
proved  by  the  general  reputation  of  that  neighborhood;  and  the  court  is  not  prepared  to 
say  that,  where  the  question  involves  property  of  great  value,  a  single  witness  is  sufficient 
to  prove  a  marriage  by  reputation.     Jones  v.  Hunter,  2  A.  254. 

17.  In  an  action  for  slander  in  asserting  that  plaintiff  was  living  in  concubinage  with 
a  person  represented  as  his  wife,  proof  of  cohabitation  and  reputation  as  husband  and 
wife  is  sufficient  evidence  of  a  marriage.     Hobdy  v.  Jones,  2  A.  944^ 

18.  The  certificate  of  a  priest,  attesting  the  celebration  of  a  marriage  in  the  Spanidi 
colony  of  Louisiana  before  1787,  though  not  signed  by  the  piarties  nor  by  witnesses,  is 
proof  of  a  legal  marriage.     Succession  of  I^evost,  4  A.  847. 

19.  After  the  lapse  of  a  century,  a  marriage,  which  had  never  been  doubted  or  denied, 
roust  be  held  to  have  been  duly  solemnized.     lb. 

20.  A  marriage,  celebrated  in  Louisiana  before  1787,  may  be  proved  by  reputation. 
Under  the  laws  of  Spain  then  in  force,  proof  of  marriage  by  reputation  was  sufficient 
in  civil  suits.     Jb.  ;  AUoway  v.  Hahineau,  8  A.  469 ;   Cole  v.  Lan^l^,  14  A.  770. 

21.  Where  a  woman  has  uniformly  and  publicly  enjoyed  the  status  of  a  lawful  wife 
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produced  them ;  if  they  do  not,  the  interference  of  the  law  may  be  jiutlj  invc^ed. 
Bat  if  the  wife  exasperate  the  husband  and  by  her  ebullitions  of  temper  provoke  him 
to  quarrel,  she  cannot  complain.  Husbands  are  men,  not  angels.  4  M.  174;  9  L.  421 ; 
10  L.  251 ;  5  A.  32;  6  A.  403. 

2.  If  the  husband  change  his  domidl  and  his  wife  refuse  to  follow  him,  she  cannot, 
on  that  account,  claim  a  separation.     Chretien  y.  Htubandy  5  N.  S.  61. 

3.  A  solitary  instance  of  ill  treatment  of  the  wife  by  the  husband  daring  a  long  co- 
habitation, when  not  aggravated  in  character  and  its  origin  does  not  appear,  will  not 
authorize  a  separation.     Fleytcu  v.  Pigneguy^  9  L.  421 ;  Cooper  v.  Cooper^  10  L.  251. 

4.  It  seems,  a  series  of  studied  vexations  on  the  part  of  the  husband,  without  resort- 
ing to  personal  violence,  might  constitute  that  degree  of  cruel  treatment  and  outrage 
which  form  just  ground  for  a  separation.     Toume  v.  Tourney  9  L.  456. 

5.  No  acts  of  ill  treatment  after  suit  can  be  urged  as  grounds  for  a  separation.  3, ; 
Lalande  v.  Jore^  5  A.  33.     Judgment,  V.  (a),  2),  No.  3. 

6.  A  wife  suing  for  a  separation,  and  showing  repeated  acts  of  ill  trealznent  and 
cruelty  by  her  husband,  is  entitled  to  relief.     Headen  v.  Headen,  15  L.  61. 

7.  In  a  suit  by  the  wife  for  a  separation,  when  it  appears  that  the  principal  cause 
of  her  alleged  unhappiness  arises  from  her  uncontrollable  temper,  and  the  husband  has 
not  been  guilty  of  cruel  treatment,  she  must  fail.     Rowley  v.  Rowley ^  19  L.  558. 

8.  A  reconciliation,  after  the  facts  which  might  have  authorized  a  suit  for  separation, 
bars  the  action.  C.  G.  149.  Nor  can  this  provision  be  evaded  by  praying  for  a  divorce 
or  separation,  by  way  of  reconvention.  To  succeed  in  such  demand,  sufficient  legal 
cause  for  a  separation  must  be  shown  to  have  occurred  since  the  reconciliation.  C  v. 
£.,  6  R.  135. 

9.  Blows  inflicted  on  a  wife  by  her  husband  will  entitle  her  to  a  separation.  Armant 
V.  Husband,  4  A.  137. 

10.  A  wife  guilty  of  continued  exasperation  and  violence  towards  her  husband,  with- 
out just  cause,  cannot  obtain  a  separation  for  defamatory  language  by  him,  conceding 
such  cause  to  be  a  sufficient  ground  for  the  decree.    Lcdande  v.  Jore,  5  A.  32. 

1 1.  When  the  habitual  drunkenness,  wanton  cruelty,  and  gross  personal  abase  of  the 
husband  are  of  such  a  character  as  to  render  them  insupportable,  the  wife  is  entitled  to 
a  separation.     Leake  v.  Linton^  6  A.  262. 

12.  The  wife  is  entitled  to  a  separation  for  her  husband's  habitual  drunkenness,  though 
she  also  charge  him  with  ill  treatment  and  public  defamation,  and  be  herself  guOty  of 
violence  and  abuse  towards  him.  Act  13  March,  1848,  No.  80 ;  Werner  v.  KMfy  9  A. 
60. 

13.  Where  in  leaving  the  common  dwelling  provided  for  his  family,  whom  he  con- 
tinues to  supply  with  all  things  necessary,  the  husband's  object  is  to  provide  a  separate 
residence  pending  a  contemplated  action  of  divorce,  his  withdrawal  is  not  ^  without  law- 
ful cause,"  and  will  not  under  141  C.  C.  authorize  an  action  by  the  wife  for  a  separation. 
Nor  will  it  nmtter,  if  he  do  not  bring  the  contemplated  suit  until  several  months  after 
his  withdrawaL    Edwardt  v.  Green,  9  A.  317. 

14.  Though  the  conduct  of  both  parties  be  highly  censurable,  yet  when  their  fiuilts 
are  so  nearly  balanced  and  so  similar  that  it  is  impossible  to  say  which  was  first  or  most 
in  fault,  neither  can  complain ;  the  conduct  oS  each  toward  the  other  wiU  dose  the 
mouths  of  both ;  and  their  cross-actions  for  a  mutual  separation  be  equally  dismissed. 
Ed  lege,  quam  ambo  conUmpserunt,  neuter  vindicetur ;  paria  emm  delicta  mutud  pema- 
Hone  dusolvuntur.     D.  24  L.  3  T.  39  1 ;  Trowbridge  v.  Carlin,  12  A.  882. 

.15.  Under  our  law  as  hitherto  interpreted,  disappointment  in  the  marriage  relation 
and  mere  incompatibility  of  temper  are  not  causes  for  a  separation ;  it  will,  however, 
be  decreed  when  excesses,  outrages,  and  cruel  treatment  render  the  conjugal  life  intoler- 
able. But  this  is  subject  to  the  qualification,  that  the  complainant  be  comparatively 
innocent  of  conduct  like  that  complained  of;  mutual  outrages,  the  fruit  of  mutual  prov- 
ocation, unless  palpably  disproportioned,  furnish  no  ground  of  action  to  either.    lb, 

16.  This  doctrin^  too  well  settled  to  be  now  disturbed,  tends  to  induce  circumspectioa 
in  forming  the  most  important  of  civil  contracts,  forbearance  in  the  petty  annoyances  of 
domestic  life,  and  a  suppression  of  the  scandalous  scenes  it  is  sometimes  the  painful  dntj 
of  courts  to  pass  in  review.  lb.  [  27ie  controverey  %n  thu  caee  involved  the  custody  of 
minors,  issue  of  the  marriage  ;  how  far  their  interests  may  have  been  affected,  seems  not 
to  have  been  considered —  at  least  is  not  noticed  by  the  court  nor  the  auAorities  cited,  R 
may  be  observed  that  this  doctrine  of  compensation,  the  principle  of  which  seems  to  be, 
that  each  party  being  in  the  wrong,  neither  can  recover  and  both  must  be  left  where  their 
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in.  Op  Divorce  a  Vinculo  Matrimonii. 

1.  The  wife  can  obtain  a  divorce  a  vinculo  matrimonii^  when  the  husband  has  lived  in 
open  adulteiy  with  another  woman,  and  there  is  no  proof  at  the  institution  of  suit  of  a 
reconciliation.     Adams  v.  Hiirst,  9  L.  243. 

2.  Being  kept  by  a  concubine  is  keeping  her  within  meaning  of  act  1827,  No.  73.  lb, 

3.  In  an  action  for  a  divorce  bj  the  husband,  for  the  wife's  adultery,  it  will  not  suffice 
that  her  conduct  be  extremely  suspicious.     Cooper  v.  Cooper,  10  L.  251. 

4.  Where,  though  he  know  of  her  adultery,  he  continues  to  live  with  her  and  be- 
comes reconciled  to  his  own  dishonor,  and  takes  upon  himself  to  punish  or  reform  her 
without  appealing  to  the  law,  it  is  questionable  if  he  can  sue  for  a  divorce.     Ib.^ 

5.  An  action  oi  divorce  for  abandonment  will  not  lie  until  a  decree  of  separation 
from  bed  and  board  two  years  before  the  application  for  a  divorce,  and  proof  of  aban- 
donment for  five  years.     Barman  v.  MeLeland,  16  L.  26. 

6.  A  letter  of  the  husband  to  his  brother,  in  which  he  admits  he  is  living  with  another 
woman  in  a  foreign  country,  is  not  sufficient  proof  of  adultery.     76. 

7.  The  mere  admission  by  either  party  even  in  an  authentic  act  of  the  fiiets  alleged 
does  not  authorize  a  separation,  and  a  fortiori  a  divorce.     lb. 

8.  To  dissolve  forever  the  bonds  of  matrimony,  facts  must  be  shown,  and  such  as  an- 
thorisse  a  court  to  declare  that  the  interference  of  the  law  is  absolutely  necessary.    IL 

9.  A  wife,  guilty  of  adultery,  cannot  claim  a  divorce  for  the  homicide  of  her  panunonr 
bv  her  husband.  The  act  2  April,  1832,  §  1,  No.  59,  never  contemplated  such  a  case. 
C.  V.  Ry  6  R.  185. 

10.  A  husband,  who  obtains  a  divorce  for  adultery  on  the  part  of  his  wife,  may  be 
intrusted  with  the  custody  of  the  issue  of  the  marriage.     lb. 

11.  Our  courts  cannot  dissolve  a  marriage  contracted  in  another  state,  wfa«re  the  hus- 
band continues  to  reside,  for  causes  originating  there.  The  wife's  re^denoe  here  will 
not  give  them  jurisdiction ;  C.  C.  48, 122.  Act  1832  does  not  apply  to  such  a  case. 
Neal  V.  Husband,  1  A.  315. 

12.  Habitual  intemperance  does  not  entitle  the  wife  to  a  divorce,  until  the  time  pre- 
scribed have  elapsed  after  a  decree  of  separation.     Leake  v.  Linton^  6  A.  262. 

13.  There  are  but  two  cases,  where  curators  can  be  named  to  absent  defendants  in 
suits  between  husband  and  wife,  viz  ;  that  of  divorce  for  committing  an  infiunous  crime 
and  being  a  fugitive  from  justice,  and  that  of  separation  for  abandonment.  jFVtiufle  v. 
WilUams,  9  A.  34. 

14.  So,  a  husband  cannot  by  the  appointment  of  a  curator  ad  hoc  bring  an  action  of 
divorce  for  adultery  against  his  wife,  who  has  fled  from  this  state,  thou^  the  domidl  of 
both  parties.     lb.    Absentees,  II.  Na  23. 

15.  Parties  who  have  not  contracted  marriage  under,  or  with  reference  to,  our  lavs, 
cannot  claim  a  divorce  here  for  matters  which  occurred  in  another  state  before  a  domidl 
acquired  in  this,  [and  for  which  no  wit  foouid  He  in  such  stats'].  In  an  action  here, 
however,  such  matters  may  be  shown  to  establish  the  habit  complained  of.  £duMards  v. 
Green,  9  A.  317.     Supra,  11.  (a).  No.  18. 

16.  In  an  action  for  a  divorce  under  act  19  March,  1827,  §  4,  Na  73,  where  the  pre- 
ceding decree  of  separation  is  based  on  abandonment,  the  absent  spouse  may  be  cited 
through  a  curator  (id  hoe.  The  same  constructive  citation  authorized  in  the  prelimi- 
nary proceeding  of  separation,  it  is  fair  to  presume,  was  intended  in  the  final  prooeedingi 
by  which  the  right  to  a  divorce  for  abandonment  is  consummated.  Quando  lex  aUqmi 
concediU  concedere  videtwr  et  id  per  quod  pervenitur  eul  ilhuL  C.  G.  143  ;  Fffockmid  v. 
Wife,  10  A.  156. 

17.  Buchanan,  J.,  with  concurrence  of  Yoorbies,  J.,  dissenting.  The  high  power 
of  dissolving  the  marriage  contract,  the  foundation  of  civilized  society,  should  be  exer- 
cised strictly  within  the  limits  prescribed  by  law.  A  citation  by  a  curator  ad  hoc  is 
binding,  only  when  expressly  authorized.  The  law  authorizes  such  appointment  bat  in 
one  case,  viz  :  when  defendant,  charged  with  an  infistmous  ofience,  has  fled  from  justice ; 
act  1832,  No.  59.     In  no  other  case,  then,  can  it  be  made.    lb. 

18.  Under  act  1827,  when  the  husband  has  committed  adultery  [with  a  concubine  idbm 
he  has  kept"]  in  the  matrimonial  dwelling,  or  has  kept  one  publicly  in  any  other,  the  wife 
may  at  once  have  a  divorce,  though  she  do  not  pray  for  a  separaiion  and  none  have  been 
previously  obtained.     Ledoux  v.  Boyd,  10  A.  663. 
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1 9.  The  act  does  not,  §  4,  require  a  prajer  or  decree  for  a  sepi 
Under  §  7  the  greater  decree,  which  is  the  divorce,  includes  the  1< 
one  of  separation,  though  not  specified,     lb. 

20.  The  wife,  who  obtains  a  divorce  for  her  husband's  adultery,  is 
tody  of  the  children,  issue  of  the  marriage.  .  Ih 

See  act  1855,  No.  307,  of  which  §  3  is  amended  by  act  16  Mai 
Bifra,  Vin.  (c),  Nos.  43, 44.  Evidence,  XVI.  (b),  4),  Nos.  5,  6.  JS^ 
46,  47.     Pleading,  11.  (a),  No.  25 ;  V.  (a),  3),  a.  No.  9. 

rV.  Of  Putative  and  Second  Marriages. 

1.  In  case  of  bigamy  the  second  wife,  who  is  deceived,  may  recove 
for  her  services  in  keeping  a  boarding-house,  the  use  of  her  fumiti 
negroes,  etc    Fax  v.  Dawson,  8  M.  94. 

2.  The  second  wife  so  deceived,  and  the  children  bom  while  the  de< 
all  the  rights  of  a  legitimate  wife  and  children  ;  and  this,  though  th( 
the  first  marriage.     Glendenning  v.  Clendenningy  3  N.  S.  438. 

3.  A  husband  or  wife,  who  marries  a  second  time,  cannot  dispose 
ited  from  a  child  of  the  first  marriage ;  but  where  women  become  wido 
the  rule  does  not  apply.    Ihmean  v.  Jfampton,  6  N.  S.  39. 

4.  So,  if  all  the  children  die  before  the  surviving  spouse,  the  lat 
ipso  jure  even  in  case  of  a  second  marriage.    Le  jSanc  v.  Landry,  1 

5.  Our  codes,  O.  C.  p.  258,  art.  227,  C.  C.  1746,  have  adopted  the 
Spanish  law  forbidding  the  surviving  husband  or  wife,  who  marries 
property  given  by  the  deceased  or  inherited  from  a  child  of  the  fij 
the  rule  is  adopted  with  the  qualifications  of  the  Spanish  law,  which 
tion  to  property  inherited  by  children  of  the  first  marriage  from  th 
Verret  v.  Theriot,  15  L.  110  ;  Urquhart  v.  Sargent,  2  A.  196.  Lav 
V.  No.  4. 

6.  By  the  Spanish  law,  in  case  of  bigamy  the  second  wife,  who 
the  acquets  with  the  first ;  the  latter  is  not  in  fault,  and  the  former 
though  the  marriage  be  null,  is  recognized  with  her  issue  as  legitin 
quets  is  a  debt  the  husband  owes  each  wife,  and  his  heirs  can  claii 
debts  be  paid.     PcUton  v.  Philadelphia,  1  A.  98 ;  HubbeU  v.  Jnkstein 

7.  Where  a  married  man  coming  here  contracts  a  second  marriage 
sequently  acquired  will  be  community  property  on  which  both  wive 
our  present  laws,  the  same  rights  as  formerly  under  those  of  Spain. 

8.  And  where,  after  his  death,  the  second  wife  is  put  in  possessi< 
being  a  possessor  in  good  faith,  she  will  owe  fruits  to  the  first  wife 
demand.     /& 

9.  And  where  immovables  purchased  by  the  second  wife  after  the 
with  community  funds,  and  registered  for  many  years  in  her  name,  a 
ments  against  her  by  her  children  for  their  supposed  portions  of  the  c 
chaser  in  good  faith  will  hold  against  the  first  wife,  unafiected  by  her 
Sale,  V.  (a).  No.  20. 

10.  In  such  case,  the  first  wife  can  obtain  a  personal  judgment  only 
hot  not  her  children ;  yet,  as  she  evicts  them  of  their  supposed  title  to  tl 
judgments  will  enure  to  her  benefit,  and^the  purchaser  under  execut 
paid  the  price,  will  be  ordered  to  pay  her  so  much  as  will  secure 
anuMint  equal  to  half  the  community,  with  interest  from  judicial  deim 

See  Donations,  III.  (e)  ;  VII.    Succession,  II. 

V.  Op  the  Marriage  Contract. 

1.  A  contract  of  mairiage,  made  in  Louisiana,  cannot  legally  stipu 
of  the  parties  shall  be  detennined  by  any  other  laws  than  those  of 
other  state  or  territory  of  the  Union.     Bourcier  v.  Lanusse,  3  M.  584 

2.  A  marriage  contract  passed  before  a  justice  of  the  peace  is  y 
Flares  y.Lemee,  16  L.  271.     Supra,  I.  (b),  No.  6. 

3.  A  marriage  contract  must  have  full  effect,  as  between  the  par 
by  fraud.     De  Toung  v.  De  Young,  9  A.  545. 

4.  A  court  must  construe  the  contract  as  a  whole,  ascertain  the  Ib 
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aod,  if  possible,  give  it  effect ;  but  if  such  intent  cannot  be  discovered  by  the  ordiiiary 
rules  of  interpretation,  the  instrument  must  be  declared  void  for  unoertaintj.  SlraUon 
T.EogerSy  11  A.  380. 

5.  For  $t%pulat%on$  of  the  marriage  cofUractj  and  when  property  wtU  under  it  beam- 
eidered  as  paraphernal,  community,  or  dotal,  see  iri/ro,  IX.  (a)  ;  X.  No.  35 ;  XII;  XV. 
(b),  2),  A,  Nos.  2,  5 ;  d,  No.  2.    Donations,  VIL 

VI.  Op  Contracts  Between  Husband  and  Wife. 

1.  If  a  wife  have  a  general  power  to  act  for  her  husband,  her  acts  will  bind  him. 
Waters  v.  Banks,  10  M.  97. 

2.  The  busband  and  wife,  if  there  be  a  communiQr  and,  it  seems,  if  there  be  none, 
cannot  be  commercial  partners.     Squire  v.  BMen,  2  L.  269. 

3.  By  the  Spanish  law,  husband  and  wife  could  make  any  onerous  contract  with  each 
other,  as  a  sale,  but  not  donations  during  marriage,  of  property  actually  in  possession, 
and  she  could  at  any  time  before,  during,  or  after  marriage,  renounce  the  oommonity. 
Labbe  v.  Abat,  2  L.  553. 

4.  A  contract,  by  which  husband  and  wife  agree  to  a  separation  and  partition  of  prop- 
erty, partakes  of  the  nature  of  an  exchange  and  was  vaHd  under  the  Spanish  hiws.    Ik 

5.  The  fact  of  the  husband's  adulterous  intercourse  with  a  mulattress,  in  the  common 
dwelling,  is  not  such  a  constraint  on  the  wife  as  would,  under  the  Spanish  laws,  avoid  an 
act  of  separation  made  with  her  husband.    lb, 

6.  By  the  old  code,  the  wife  could  give  her  husband  a  power  of  attorney  which  might 
be  by  parol,  and  so  proved.    Borel  v.  Borel,  3  L.  32. 

7.  The  husband  and  wife  cannot  ccmtract  with  each  other,  except  in  the  cases  eno- 
merated  in  C.  C.  2421.  Attempted  contracts  between  them,  not  included  in  these  ex- 
ceptions, are  nullities.  So,  the  husband  cannot  buy  the  wife^s  property  nor  contract  with 
her  therefor,  directly  or  indirectly.  So,  too,  a  note  executed  by  her  in  his  favor  is  in 
his  hands  absolutely  null ;  and  one  executed  by  him  in  her  favor  her  indorsee  cannot 
enforce.  C.  G.  1784 ;  6  L.  349  ;  1  R.  218,  220  ;  6  R.  276  ;  1  A.  302 ;  2  A  483;  4 
A.  65.  Bills  and  Notes,  IL  No.  3 ;  IV.  (d),  1),  Nos.  5,  8.  £yidenge,  Xll.  (c). 
No.  19. 

8.  A  sale  or  transfer  by  the  husband  to  the  wife,  to  replace  her  dotal  or  other  effects 
or  pay  her  judgment  against  him,  is  valid.  C.  C  2421.  So,  his  sale  to  her  individaaUj 
and  as  tutrix  of  her  children  by  a  former  marriage,  to  replace  her  property  and  theirs 
converted  to  his  use,  will,  as  an  act  of  honest  restitution  in  good  faith,  be  upheld.  16  L 
1 ;  5  A.  631 ;  7  A.  343 ;  12  A.  889. 

9.  A  sale  by  a  husband  to  his  wife  of  a  plantation,  three  times  the  value  of  her  pan- 
phernal  claims,  recited  that  it  was  made  to  satisfy  them,  she  retaining  the  difference  to 
meet  mortgages  thereon  subsequent  to  her  own  which  was  not  to  be  affected  by  the  trans- 
fer, and  administering  the  property ;  but  that  if  her  mortgage  rights  were  affiacted  bjthe 
conveyance,  it  should  be  null.  Held ;  the  contract  is  indivisible ;  a  nullity  of  the  part 
contaminates  the  whole ;  and  being  absolutely  void,  the  husband's  creditors  may  seize 
the  property  without  resort  to  the  revocatory  action.     Spurlode  v.  Mcnner,  1  A  302. 

10.  In  principle,  there  is  no  distinction  between  a  conventional  transfer  by  the  husband 
and  one  in  judicial  form.  Where,  in  an  amicable  suit  by  his  wife,  a  judgment  on  his 
confession  of  her  claim  is  executed,  they  stand  as  to  creditors  in  no  better  position  than 
if  their  contract  had  been  in  notarial  form.  Dennistoun  v.  HuUj  2  A.  483 ;  Haydtn  t. 
NuU,  4  A.  65.    Judgment,  X.  Nos.  9,  20. 

11.  The  husband  cannot  abandon  in  favor  of  the  wife  a  claim  due  him,  to  the  preju- 
dice of  his  creditors.     Id,  4:  A,  65. 

12.  A  transfer  by  the  husband  to  his  wife,  to  replace  her  property,  maybe  made  as  an 
ordinary  sale.    JRabcusa  v.  Castein,  5  A.  493. 

13.  An  assignment  by  the  husband  to  his  wife,  to  satisfy  her  judgment  for  parapher- 
nal claims,  of  a  store  and  book-accounts,  she  binding  herself  to  pay  the  privil^ed  debts 
and  to  continue  the  business  in  his  name  through  him  as  her  agent,  is  void,  (^a^en 
V.  Gardner,  5  A.  600. 

14.  Where  the  husband,  to  pay  the  wife's  claims,  transfers  to  her  a  dwelling  and  gin- 
house  separate  from  the  land  on  which  they  are  situated,  on  condition  that  she  shall  not 
be  molested,  and  his  creditor  seizes  and  sells  them  as  inseparable,  the  court  will  rescind 
the  transfer  and  reserve  the  wife's  legal  mortgage.    Boyle  v.  Swanson,  6  A.  263. 

15.  A  wife  separated  in  bed  and  board  may,  without  authorization  and  the  forms  of  a 
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2.  The  wife's  separate  property  is  liable  for  her  frauds.  Chauviere  v.  Utege,  6  A. 
56.  Jhfra,  (b),  No.  25 ;  IX.  (b),  No.  12.  Minors,  IV.  Nos.  27,  28.  Obligations, 
III.  (a),  No.  10. 

3.  The  court  will  uniformly  look  through  the  disguises  in  which  men  may  shrood  their 
business  dealings,  and  save  the  wife's  property  from  being  sacrificed  for  her  husband's 
debts,  from  which  she  derives  no  benefit.  Theriet  v.  Voarhiet,  12  A.  852.  Evidencr, 
XV.  (c). 

(b)  Wife's  General  Jncc^aciiy  and  Authorization  to  ContracL 

1.  By  the  Spanish  law,  the  concurrence  of  the  husband  in  an  act  of  the  wife  unoonU 
to  an  express  authorization  from  him  to  her.     Durnford  v.  GroUj  7  M.  486. 

2.  A  wife  is  not  bound  by  .a  note  on  which  her  husband's  name  is  written  above  here, 
where  his  signature  is  denied  and  not  proved.     lb. ;  Lombard  v.  GuiUiet^  11  M.  453. 

3.  A  wife  cannot  alienate  her  paraphernal  property  without  the  consent  of  her  hus- 
band.    Langlini  v.  Broussard,  1 2  M.  242. 

4  Where  the  husband  himself  enters  into  some  covenant  in  the  act  in  which  the  wife 
relinquishes  her  tacit  mortgage,  her  authorization  does  not  necessarily  result  from  his 
signature.     7\imbuU  v.  Cebra^  1  N.  S.  611. 

5.  The  wife's  acts  without  the  authorization  of  her  husband,  or  a  competent  tribunal, 
are  void.  Bowel  v.  Buhler,  3  N.  S.  350 ;  Haggerty  v.  Corri^  5  A.  433.  Appeal,  L  (e), 
2)  ;  II.  (b).  No.  10;  III.  (a).  No.  11 ;  V.  (b),  3).  Bills  and  Notes,  VIL  (d),  2), 
No.  5.    Pleading,  I.  (c),  1).     Prescription,  VI.  No.  13. 

6.  The  wife,  who  alleges,  is  not  bound  to  prove  her  want  of  authorization  to  contract. 
Dranguet  v.  Prudhomme,  3  L.  74. 

7.  A  contract,  made  by  9ifemme  couverte,  is  ratified  by  a  partial  payment  by  ber  after 
she  becomes  a  femme  sole.     Tucker  v.  Lisle^  4  L.  328. 

8.  The  wife  though  separated  in  bed  and  board  cannot,  without  her  husband's  con- 
sent, authorize  the  alienation  of  her  immovables,  though  she  may  of  her  movables.  Bar- 
rison  v.  Fatilk,  6  L.  80. 

9.  When  a  femme  couverte  gives  her  note  for  the  price  of  land,  her  possession  after 
her  husband's  death  ratifies  the  contract     Thcker  v.  Liles,  7  L.  76. 

10.  The  wife's  succession,  though  she  recognize  the  debt  in  her  will,  is  not  boand  by 
her  joint  note  with  her  husband,  whose  signature  or  authorization  is  not  proved.  Mad- 
dox  V.  Maddox,  12  L.  13. 

11.  Where  the  wife  wishes  to  sell  her  paraphernal  property  and  her  husband  refuses 
his  authorization,  she  must  apply  io  the  parish  judge  of  her  domidl,  who  may  autborize 
her  to  contract.     Fowler  v.  Boyd,  12  L.  70.  . 

12.  By  the  law  of  France,  the  consent  of  the  husband  or,  in  his  absence,  of  the  ooart, 
may  be  given  before  or  after  the  unauthorized  contract ;  and  any  act  in  writing,  from 
which  that  consent  to  acts  done  cl^^irly  results,  satisfies  the  statute.  The  authorizatioa 
must  be  special  for  all  acts  to  be  done ;  but  may  embrace  all  acts  already  done,  because 
these  are  always  certain  and  specific.     Gamier  y.  Poydras,  13  L.  184. 

13.  The  law  requires  a  special  authorization  to  the  wife  to  make  a  contract;  it  also 
requires  a  special  authorization  to  attack  it  after  it  is  made.     lb, 

14.  The  act  of  authorization  can  only  apply  to  facts  known  and  spedfied,  to  demands 
actual  and  certain,  and  not  to  eventualities  more  or  less  probable.     lb, 

15.  The  wife  separated  in  property  may  appoint  her  husband  her  agent  to  make  and 
indorse  notes  in  her  name.     Vufour  v.  Beauregard^  18  L.  467. 

16.  The  wife  separated  in  property  may  dispose  of  her  portion  of  the  proceeds  of 
.  succession  property,  without  her  husband's  consent.    C.  C.  2410;  Bonneau  v.  Pcydfa^ 

2R.  1. 

17.  Unless  specially  empowered  by  his  client's  husband,  an  attorney  at  lav  cannot 
authorize  her  to  do  any  act  for  which  the  husband's  authorization  is  required.  Ghhimh 
v.  Berghans,  2  R.  282. 

18.  A  married  woman,  carrying  on  a  separate  trade  as  a  public  merchant,  may  bind 
herself  without  authorization  for  anything  relative  to  her  trade ;  and,  in  such  case,  if  tliere 
be  a  community,  the  husband  will  be  also  bound.  Otherwise,  if  not  a  public  merchant. 
If  there  be  no  community,  he  is  not  bound.  C.  C.  128;  3  R.  329;  6  R.  292;  HA. 
211. 

19.  His  authorization  to  her  commercial  contracts  is  presumed  by  law,  whenever  lis 
permits  her  to  trade  in  her  own  name.     C.  C.  1779 ;  lb. 


20.  A  mitten  promiae  to  pay  a  cerlain  rate  of  intereat,  signed  by  a  married  woman 
without  her  husband's  consent,  ig  of  no  validity,  C.  C.  124,  127,  nor  can  it  serve  as  the 
confide  rati  on  of  any  subsequent  obligation.     Jiou  v.  Eou,  9  R.  173. 

SI.  The  wife's  note,  withont  the  authorization  of  her  husbmid  or  the  judge,  for  fees  of 
counsel  employed  by  her  to  sue  her  husband  for  a  separation  of  property,  is  not  binding 
on  her;  C.  C.  123-7-9,  1775-9.  The  judge's  authorization  to  her  lo  sue  does  not  em- 
power  her  to  contract  with  any  one  with  reference  to  the  suiL  Crow  v.  Yocom,  11  R. 
506. 

22.  Bat  where  such  a  suit  has  been  actually  brought,  the  attorneys  employed  by  her 
may  sue  on  a  quanliim  meruit  for  their  services.     It.     Infra,  (c),  Nos.  43,  44. 

25.  It  is  only  when  a  husband  ia  absent  from  the  state,  that  a  judge  can  authoriie  the 
wife  lo  make  contracts.     C.  C  129,  3522,  §  3.     Absence  from  the  parish  is  not  enough. 

Wilhin$on  v.  Stanbrough,  1  A.  264. 

24.  The  wife's  incapacity  to  contract  is  not  universal  and  absolute.  The  limitations 
of  her  capacity,  to  maintain  the  marital  power  or  protect  her  against  its  abuse,  must  be 
construed  8trii.tly.  In  all  cases,  to  which  they  do  not  extend,  the  capacity  of  women  is 
not  affected  by  marriage.     HeOmg  v.  Watt,  2  A  1 ;  ZunUi  v.  Comett,  10  A.  433. 

23.  The  plea  of  want  of  authorization  will  not  avail  a  married  woman  to  commit  a 
fraud.  So  in  all  obligations  from  qucui  contracts,  ofiences,  and  qwui  offences,  she  is 
bound  without  auUrarisation.     lb.     Svpra,  (a),  No.  2. 

26.  When  as  his  wife's  agent  the  husband  gives  a  receipt  to  a  payee  for  her  note, 
reciting  that  a  second  had  been  made  in  renewal  thereof,  it  is  a  sufficient  authorization. 
Brander  v.  Cobi,  2  A.  896. 

27.  The  authorization  of  the  husband  is  not  required  lo  acts  of  the  wife,  necessary  in 
the  administration  of  her  paraphernal  property.     Dicterman  v.  Reagan,  2  A.  440. 

28.  A  wife  duly  authorized  may  bind  herself  as  surety  for  any  other  person  than  her 
husband.  Farreli  v.  Toe,  2  A.  903  ;  Hoberta  v.  Wilkirtton,  5  A  369.  Surettship,  I. 
(b). 

29.  The  wife's  transaction  without  her  husband's  authorization,  if  ratified  by  her  with 
his  assent,  is  obligatory.     CortnoBt/  v.  Autenrietk,  4  A.  163. 

80.  The  nullity  of  the  wife's  contract  for  want  of  authorization  is,  like  other  nullities 
in  the  interest  of  persons,  stricth'  relative.  Such  contracta  are  valid,  if  raUfied  by  both 
husband  and  wife.     Hoberli  v.  WiUdntan,  5  A.  369. 

31.  So  his  concurrence  with  her  in  a  mortgage  to  secure  her  note,  signed  without  bia 
authorization,  validates  it.     lb. 

32.  A  wife,  separated  in  bed  and  Ixiard,  needs  authorization  in  no  case.  Act  1826, 
5  2,  No.  82.  She  nay  make  all  contracts  not  prohibited,  as  if  unmarried.  NiehoU  v. 
Hutband.  7  A.  263. 

33.  Where  a  wife  with  full  knowledge  of  her  rights  becomes  a  party,  in  due  form,  lo 
an  act  by  which  her  husband  sells  ber  property,  her  consent  binds  her  and  the  sale  is 
valid.  Wives  under  such  circumstances  will  be  held  to  the  same  rules  as  other  persons, 
who  consent  to  the  sale  of  their  property  by  another.  Delacroix  v.  Nolan,  7  A.  682. 
Infra,  (c),  Nos.  23,  39. 

34.  Where  a  husband's  application  for  a  life  insurance  is  accompanied  by  a  written 
transfer  of  the  policy  to  his  wife,  approved  and  entered  at  the  time  with  the  policy,  the 
latter  will  be  regarded  as  issued  in  her  name,  and  her  incapacity  as  removed  by  the 
transfer.     Sueeetnon  of  Siekardton,  14  A.  1. 

35.  The  doctrine  that  the  wife  may  be  surety  for  a  person,  other  than  her  husband, 
will  be  admitted  with  some  heaication,  where  she  binds  herself  in  lolido  with  the  princi 
pal.  and  the  contract  is  not  one  of  suretyship  purely,  though  by  a  purchase  of  properi 
from  tlie  latter  she  assume  its  incumbrances.     Mvutner  v,  Zuntz,  14  A.  15. 

36.  The  wife's  right  of  administration  would  be  a  vain  thing  if  she  could  not,  witt 
her  husband's  authority,  pay  debts  incurred  for  her  separate  property.     So  she  < 
withont  bis  authority,  sign  notes  or  draAs  for  such  debts.     The  execution  of  the  ii 
ment  is  itself  an  act  of  administration,  which  she  may  at  any  time  resume.     Br- 
Wiggington,  14  A.  676. 

See  Infra,  XIII.  (d),  Nos.  28,  24,  25. 


868  MARRIAGB,  VUL  (c). 


(c)    Wife's  Incapacity  to  Bind  Hen^  or  /mt  Praperty  Far  or  With  her  Husband; 
her  Renunciation;  and  the  Uule^  thai  ObligcUiom  during  the  Oommutnly 

are  Community  Ohliyations, 

1.  A  woman  can  be  surety  only  for  her  husband,  and  onlj  for  him  bj  a  formal  reoun- 
ciation  of  all  laws  in  her  favor,  which  must  be  epeeialfy  recited  in  the  act.  Beauregard 
Y.  Piemas,  1  M.  294.     SuprOy  (b),  No.  28.     Bills  and  Notes,  III.  No.  7. 

2.  In  the  wife's  joint  contracts  with  her  husband,  if  the  contract  be  valid,  her  reDim- 
elation  of  her  rights  is  implied.     Brognier  v.  FarstaU,  3  M.  577. 

3.  The  wife  may  bind  herself  jointly,  or  jointly  and  severally  with  her  husband,  if  she 
renounce  the  61st  law  of  Toro  as  prescribed  by  the  laws  of  Spain ;  and  when  she  has 
made  that  enunciation  in  due  form,  her  obligee  need  not  prove  that  the  engagement 
turned  to  her  advantage.     lb, ;  ChapiUon  v.  St,  Maxeniy  5  M.  167  ;  Bcmks  v.  TrudeaUy 

2  N.  S.  39. 

4.  In  a  joint  sale  of  common  property  by  husband  and  wife,  her  renunciation  under  a 
law  only  applicable  to  her  contracts  with  him  in  ioKdOy  is  invalid.    Bourcier  v.  Lamase, 

3  M.  583. 

5.  The  wife  must  expressly  mention  the  law,  the  benefit  of  which  she  renoiinces. 
Tumhdl  V.  abra,  1  N.  S.  611. 

6.  A  wife  cannot  under  any  circumstances  become  surety  for  her  husband,  and,  if  she 
be  really  such,  the  form  of  the  contract  will  be  disregarded.  2  N.  S.  39 ;  4  N.  S.  388 ; 
5  N.  S.  431 ;  7  N.  S.  252 ;  4  R.  508. 

7.  Wives  are  not  responsible  for  agreements  made  jointly,  or  jointly  and  severaDy 
with  their  husbands,  unless  it  be  shown  that  they  have  renounced  the  laws  for  their  pro- 
tection.    Perry  v.  Gerbeau,  5  N.  S.  19. 

8.  A  wife  is  not  liable  on  her  joint  note  with  her  husband  even  to  an  innocent  indorsee. 
Sprigg  v.  Boissier,  5  N.  S.  55 ;   Gaalon  v.  MathemCy  5  A.  496. 

9.  The  husband  with  whose  knowledge  the  wife  is  in  the  habit  of  making  purchases 
for  the  family  and  who  makes  no  objection,  often  paying  the  bills,  is  liable  therefor. 
Chaix  V.  ViOefain,  7  L.  277. 

10.  Where  the  wife  signs  a  mortgage  with  her  husband,  to  secure  a  debt  for  his  bene 
fit,  in  which  she  renounces  formally  all  her  rights  on  the  property  ceding  them  to  her 
husband's  creditors,  it  will  be  regarded  as  a  contract  by  her.  jointly  with  her  husband 
binding  her  for  his  debts,  which  is  expressly  prohibited,  and  such  renunciation  will  be 
void.     Gasquet  v.  Dimitry,  9  L.  580.     Mortgaoe,  IV.  (c),  4),  Nos.  12,  16. 

11.  The  wife  cannot  validly  bind  herself  for  her  husband,  or  for  his  debts,  even  with 
his  consent ;  for  this  would  place  her  rights  entirely  under  his  control     lb, 

12.  The  senatus-constUtum  VeUeianum  of  the  Roman  law  is  the  fountain  of  oar  legis- 
lation in  relation  to  the  rights  of  married  women.     D.  16  L.  1  T. ;  lb, 

13.  A  wife,  whether  separated  in  property  or  not,  cannot  bind  herself  for  her  husband, 
nor  conjointly  with  him,  for  debts  contracted  by  him  before  or  during  the  marriage. 
C.  C.  2412 ;  1  R.  218 ;  4  R.  114;  7  R.  857 ;  2  A.  3  ;  12  A.  726  ;  14  A.  700. 

14.  Where  in  a  sale  by  a  vfife  with  her  husband's  authorization,  retaining  the  ten- 
dor's  mortgage,  she  agrees  without  any  personal  consideration  to  postpone  it  to  one  to  be 
granted  by  her  vendee  to  secure  the  claim  of  a  third  person  due  in  part  by  her  husband^ 
the  act,  so  far  as  it  postpones  her  mortgage,  is  invalid.  C.  C.  1784,  2412 ;  Gum/  r. 
Broton,  12  R.  82. 

15.  Any  obligation  of  the  wife,  making  her  property  though  but  in  part  liable  for  her 
husband's  debt,  is  prohibited,  though  her  obligation  be  not  coextensive  with  his  and  she 
be  not  personally  bound.     3, 

16.  In  such  case,  the  contract  must  be  rescinded  so  far  as  it  accords  a  priority  to  the 
second  mortgage,  though  the  husband's  debt  be  but  part  of  its  consideration.    Jh,  86. 

17.  A  bank  charter,  authorizing  a  "  wife  to  bind  herself  jointly  and  in  soUAf  with 
her  husband  in  all  hypothecary  contracts  or  obligations  by  him  in  favor  of  that  instita- 
tion,"  does  not  empower  her  to  bind  herself  with  him  for  stock  purchased  in  her  name 
during  the  community.  The  provision  derogating  from  the  general  rule,  2412  C  C? 
must  be  strictly  construed.     Exchange  Co,  v.  Bein,  12  R.  578. 

18.  By  the  laws  of  Spain  the  wife  could  bind  herself  for  her  husband's  debts,  if  she 
renounced  the  law  of  Toro.     Bank  of  La,  v.  Farrar,  1  A.  55. 

19.  Art.  2412  C.  C.  made  no  change  in  the  law  as  it  then  stood,  but  embodies  its 
different  provisions  and  the  jurisprudence  at  the  time  it  was  enacted.     As  to  the  power 
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for  the  prioe,  hhe  is  not  liable  therefor.  The  purchase  is  for  the  oommmiity  and,  per- 
haps, a  transfer  bj  its  head  to  the  wife  to  replace  her  paraphernalia.  Wright  y.  JRcnkffj 
13  A.  536.     Infra,  XIU.  (b).  2),  No.  13. 

38.  The  law  prohibiting  a  wife  from  binding  herself  for  her  husband's  debts,  C.  C 
2412,  is,  to  a  certain  extent,  one  affecting  public  order.  BUhxnd  v.  Provashf,  14  A. 
169  ;   Gasquet  v.  Dimiiry,  9  L.  589. 

39.  The  doctrine  of  estoppels  is  inapplicable  to  married  women  when  sought,  them- 
selves or  their  property,  to  be  held  liable  f6r  their  husbands'  debts.  Thus ;  a  husband 
granted  a  mortgage  on  his  wife's  property,  declaring  it  to  be  his  own^  and  she  by  a  sub- 
sequent notarial  act  ratified  the  mortgage,  declaring  it  should  have  the  same  force  as  if 
signed  by  herself  and  renouncing  her  rights  under  act  27  March,  1835,  No.  74.  Oo  the 
faith  of  these  acts  he  obtained  advances  which,  there  was  no  pretence,  enured  to  her 
benefit.  On  his  subsequent  insolvency,  the  syndic  took  possession  of  the  property  which, 
in  an  action  by  her,  it  was  hddy  she  must  recover  with  its  revenues.  IdL  14  A.  169. 
[Buchanan,  J.,  di$$€nied  for  the  same  reohons  a$  those  asngned  hy  him  in  Beloaguet's 
case,  which  will  be  found  Infra,  IX.  (b),  Nos.  10,  et  segJ] 

40.  Married  women  cannot  be  deprived  of  their  property  by  a  constructive  fraud, 
which  is  but  an  estoppel.  The  exception  to  the  senatus-considtum  VeUeicmum,  (far  more 
comprehensive  than  the  6l8t  law  of  Toro  or  arL  2412  C.  C.,)  created  by  the  re- 
scripts of  Antoninus  and  Severus,  Decipientibus,  etc,,  applied  only  to  the  actaal  or 
positive  —  not  the  implied  or  constructive  —  frauds  of  women.  D.  16  L.  1  T.  2  1;  §§ 
2,  3.  The  object  of  2412  C.  C.  is  to  protect  married  women  in  their  contracts  from 
marital  influence;  and  hence  the  provisions  of  3491  C.  C.  and  act  1835,  No.  74    lb, 

41.  Though  suitors  must  appear  with  clean  hands  before  courts  of  justice,  which  can 
come  in  contact  with  falsehood  but  to  denounce  it,  yet  the  protection  the  law  oommands 
them  to  grant  the  weak  they  cannot  withhold,  because  from  the  very  weakness  to  be 
protected  misrepresentations  have  been  extorted  to  the  prejudice  of  the  strong,  whose 
loss  ordinary  prudence  would  have  averted.     lb. 

42.  The  case  of  Bein  v.  Heath,  6  Howard,  239,  is  rather  an  exposition  of  the  rales 
of  chancery  than  of  the  jurisprudence  of  Louisiana,  whose  spirit  and  policy  have  prob- 
ably been  understood  by  those  who  made  it  the  study  of  their  lives,  and  whose  beaten 
path  may  be  safely  followed,  until  the  laws  of  the  state  be  changed  by  the  more  appro- 
priate action  of  its  own  legislature.      Via  trita,  via  tuta.     lb. 

43.  Fees  of  counsel  employed  by  the  wife  in  an  action  against  her  husband  for  a 
divorce  and  partition  of  the  community,  and  in  an  action  against  her  for  a  divorce,  con- 
stitute a  debt  against  her  and  her  separate  estate  —  none  against  him  or  tlie  coDimunitj. 
Tucker  v.  Carlin,  14  A.  734.     Supra,  (b),  Nos.  21,  22. 

44.  It  was  considered  in  this  case,  that  there  can  be  no  conventional  obligation  of  the 
community  without  the  husband's  consent ;  that  the  community  is  not  liable  on  a  quad 
contract  for  an  act  not  in  —  but  directly  against  —  its  interest  and  the  husband's  wishes ; 
that,  as  the  wife  can  renounce,  she  should  not  have  the  power  to  burden,  it ;  that  attor- 
ney's fees  are  like  costs  which,  in  such  actions,  are  decreed  against  the  wife  if  she  fail ; 
that  the  spirit,  not  the  letter,  of  2372  C.  C.  must  govern,  and  as  in  cases  of  her  torts,  or 
the  improvement  of  her  separate  estate,  she  must  pay  her  separate  debts  contracted  after 
as  before  the  marriage.  A  Quasi  Contracts,  I.  No.  21.  [_But  observe  that,  if  tin 
wife  do  not  fail  in  her  action,  the  husband  must  pay  costs,  to  which  if  attorney's  fees  an 
assimilated,  then  should  he  be  liaUe  for  those  fees  also.  As  regards  services  of  the  wifes 
counsel  in  the  husband's  action  against  her,  his  authorization  may  be  well  presumed,  as 
much  so  cu  in  a  sale  by  her  of  movables  of  the  community  to  obtain  the  necessaries  of  life; 
Infra,  XIIL  (d).  No.  23.  Besides,  his  institution  of  the  suit  of  itself  authorizes  her  to 
stand  in  judgment.  Pleading,  I.  (c),  1),  b,  No.  24.  And  if  he  authorize  her  to 
defend  the  action,  he  consents  to  her  employment  of  those  means  without  which  that  defence 
cannot  be  made.  Jt  seems  more  equitable,  then^  and  in  consonance  with  legal  analogiei 
to  hold  that  the  fees  of  counsel,  employed  by  the  wife,  should  be  paid  by  the  husband  in  aU 
cases  save  where  she  fails  as  plaintiff.'] 

See  Infra,  XIU.  (e),  4),  a,  No.  9. 

(d)    Wifis  Incapacity  as  Affected  by  the  Benefit  she  Receives  ;  Proof  thereof;  and  her 
Obligation  to  Contribute  to  the  Marriage  Charges  and  Household  JEsepenses. 

1.  By  the  Spanish  law  as  well  as  our  own,  the  wife  is  not  bound  by  her  joint  con- 
tracts with  her  husband,  unless  the  creditor  prove  that  the  debt  was  contracted  for  her 
use.     7  M.  488;  11  M.  453;  11  R.  244;  5  A.  500. 
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2.  The  wife  is  not  bound  by  her  joint  contract  with  her  husband,  unless  the  consider- 
ation be  for  her  separate  advantage,  and  something  he  was  not  bound  to  furnish  her. 
Brandegee  v.  Kerr,  7  N.  S.  64 ;  Davidson  v.  Stewart,  10  L.  146. 

3.  It  is  not  sufficient  to  prove  that  the  wife  received  the  money ;  it  must  also  be  proved 
that  it  was  for  her  separate  advantage.     lb. 

4.  The  creditors  of  the  husband  for  marriage  charges  may  perhaps  compel  a  contri- 
bution from  the  wife,  who  administers  her  paraphernal  property,  and  seize  her  property 
to  satisfy  the  debt.     Lambert  v.  Franchebois,  16  L.  1. 

5.  Where  the  husband  has  little  or  no  property  and  all  the  wife's  is  paraphernal,  and 
under  her  administration,  she  must  contribute  to  the  matrimonial  charges  at  least  one 
half.     C.  C.  2366,  2409 ;  Rowley  v.  Rowley,  19  L.  558. 

6.  The  husband  being  the  head  of  the  community,  all  contracts  during  the  marriage, 
whether  in  his  name  or  the  names  of  himself  and  wife,  must  be  considered  as  made  by 
him  and  for  his  advantage ;  C.  C.  2371-2-3.  This  presumption  can  only  be  destroyed 
by  positive  proof  that  the  consideration  enured  to  the  wife's  separate  advantage ;  her  ac- 
knowledgment in  the  instrument  itself  cannot  avail  the  creditor.  Prudhomme  v.  Edens, 
6  R.  64 ;   Chauviere  v.  Fliege,  6  A.  57. 

7.  Under  her  execution  against  her  husband  a  wife  bought  in  property,  his  note  se- 
cured by  privilege  on  which  for  buildings  erected  thereon  by  plaintiff,  she  assumed  as 
part  of  the  price.  In  an  action  on  the  note,  held ;  though  the  debt  originated  in  the 
husband's  contract,  the  consideration  of  its  assumption,  which  was  for  her  private  ben- 
efit, was  the  price  of  the  .sheriflT's  sale ;  C.  P.  683,  706-7  ;  art.  2412  C.  C.  is  inapplicable 
to  such  a  case ;  and  plaintiff  may  enforce  his  claim  personally  against  her  and  his  priv- 
Dege  against  the  property.     Tvnchel  v.  Andry,  6  R.  407. 

8.  Wherever  it  is  shown,  that  the  consideration  of  the  wife's  joint  contract  with  her 
husband  enured  to  her  use  and  was  not  a  thing  he  was  bound  to  furnish  her,  she  is  lia- 
ble. She  does  not  bind  herself  as  his  surety  nor  jointly  with  him  for  a  debt,  in  which 
he  alone  is  interested.     Sowell  v.  Cox,  10  R.  68. 

9.  So,  where  the  proceeds  of  their  joint  note  go  to  extinguish  a  general  mortgage  on 
h's  property  at  the  time  she  purchases  it,  she  is  bound ;  the  consideration  may  be  viewed 
as  part  of  the  price.     lb,         * 

10.  Where  the  wife  proves  that  her  mortgage  note  for  money,  paid  to  her  in  the  no- 
tary's presence,  was  but  a  disguised  advance  to  her  husband,  she  will  still  be  bound,  when 
it  is  shown  that  she  afterwards  converted  the  fund  to  her  own  use  to  the  prejudice  of  her 
husband's  creditors.     AUing  v.  Egan,  11  R.  244. 

11.  A  mortgage  executed  by  a  husband  as  agent  of  his  wife,  separated  in  property, 
on  her  property  to  secure  an  amount  alleged  in  the  act  to  be  lent  him  as  her  agent,  but 
not  shown  to  have  enured  to  her  benefit,  cannot  be  enforced.  C.  C.  2412.  A  party, 
seeking  to  enforce  the  wife's  contract,  must  show  that  it  enured  to  her  separate  advan- 
tage.    1  A:  428 ;  5  A.  173,  572. 

12.  The  wife's  property  is  liable  for  debts  contracted  for  its  improvement,  for  her 
individual  use,  for  advances  to  pay  such  debts  and  supplies  of  necessaries  for  such 
property,  or  for  marriage  charges  she  is  bound  by  law  to  bear,  though  the  debt  were 
created  while  her  paraphernal  property  was  under  the  husband's  administration  and 
during  the  community.  Art.  2377  C.  C.  applies  to  the  parties  alone,  regulating  their 
rights  as  between  themselves  on  settlement  of  the  community,  but  does  not  control  the 
action  of  creditors.  2  A.  440;  5  A.  126;  6  A.  121;  8  A.  512;  14  A.  194.  Lifra, 
XIII.  (e),  4),  E,  Nos.  2,  5. 

13.  A  wife's  note  secured  by  mortgage  on  her  property,  for  money  lent  her  husband, 
cannot  be  enforced  against  her.  To  recover  on  such  a  contract,  it  must  be  shown  that 
the  loan  enured  to  her  benefit.     Taylor  v.  CarliU,  2  A.  579. 

14.  The  wife's  due-bill  with  or  without  the  husband's  authorization  does  not  bind  her, 
unless  its  consideration  be  shown  to  have  enured  to  her  benefit.  Perry  v.  Thompson,  3 
A.  188 ;  Pilcher  v.  Kerr,  7  A.  144.     Bills  and  Notes,  XII.  (d).  No.  5. 

15.  The  fact,  that  the  wife  is  separated  in  property,  does  not  throw  on  her  the  burden 
of  proving  that  the  debt  for  which  she  is  sued  did  not  enure  to  her  benefit,  nor  is  she 
estopped  from  setting  up  such  a  defence  by  her  admission  of  the  debt,  or  that  it  had 
enured  to  her  benefit  in  a  mortgage.  Erwin  v.  Mc  Galop,  5  A.  173 ;  Patterson  v.  Fraser, 
lb,  586.     Evidence,  XV.  (c).    Judgment,  X.  No.  16.     Payment,  II.  (b),  2),  No.  19. 

16.  When  the  consideration  of  the  wife's  note  is  not  shown  to  have  been  for  her  sep- 
arate use  in  something  her  husband  was  not  bound  to  furnish  her,  or  to  have  enured  to 
her  benefit,  she  will  not  be  liable.     5  A.  495 ;  7  A.  144;  9  A.  268. 
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17.  The  1)urden  is  not  on  the  wife  to  show  that  the  money,  she  admits  she  received, 
was  used  by  her  husband  and  that  the  form  of  contract,  marital  influence  has  induced 
her  to  adopt,  was  merely  a  cloak  for  a  violation  of  law.  The  burden  is  on  the  creditor, 
who  knows  he  is  treating  with  a  person  of  limited  capacity,  legally  assimilated  to  a 
minor.  Patterson  v.  Fraser^  5  A.  586 ;  Opinion  of  Spofford,  J.,  in  Zuniz  v.  Gomen^ 
10  A.  438,  in  which  the  cases  are  reviewed. 

18.  The  wife  separated  in  property  is  liable  on  her  joint  note  with  her  husband,  wbo 
is  without  means,  executed  by  her  for  the  board  of  herself  and  family.  The  form  of 
the  note  does  not  impair  her  liability.     C.  C.  2409 ;  Fetin  v.  Holmes^  6  A.  199. 

19.  A  wife  is  not  liable  on  a  note  made  in  solido  with  her  husband  and  secoredbj 
mortgage  on  her  property,  though  in  the  mortgage  she  acknowledge  its  proceeds  have 
been  received  for  her  own  wants,  unless  the  holder  show  affirmatively  that  it  has  enured 
to  her  benefit.  If  she  could  be  concluded  by  her  admissions  in  the  contract,  the  law 
might  be  evaded  by  a  simple  change  in  the  form  of  the  instrument.  Beauregard  y. 
Mimer,  7  A.  293  ;  Bidand  v.  Prwosty,  14  A.  169. 

2<K  The  wife  is  not  liable,  even  to  Uie  extent  to  which  her  paraphernal  estate  has  been 
benefited  with  plaintiff's  money  in  erecting  permanent  improvements,  where  the  credit 
has  been  given  entirely  to  the  huaband  or  a  third  person.  Slid  ell,  J.,  dissenting  in 
Patterson  v.  Frazer,  8  A.  512. 

21.  In  an  action  against  a  husband  and  wife  on  an  account  in  his  name  alone  for 
supplies  to  two  plantations,  owned  by  them  separately,  where  the  evidence  does  not  dis- 
tinguish the  items  which  relate  to  each,  judgment  will  go  against  him  alone  reserviDg 
plaintiff's  rights  against  her.     Eehertson  y,  Davis,  9  A.  268. 

22.  In  an  action  against  a  husband  and  wife  for  family  supplies,  no  judgment  can  be 
given  against  her  if  not  alleged  to  have  administered  her  paraphernalia,  (C.  C.  2366,) 
nor  to  be  separated  in  property.     HiU  v.  Tippettf  10  A.  554. 

23.  The  vrife  sued  on  her  note,  made  with  her  husband's  authorization,  cannot  object 
that  the  contract  is  not  shown  to  have  enured  to  her  use,  where  that  issue  is  not  pleaded. 
Foster  v.  Levinsonj  10  A.  584. 

24.  Where  a  wife  intervenes  in  an  act  of  partnership  between  her  husband  and 
another  party,  and  agrees  that  she  shall  not  be  considered  a  creditor  for  a  sura  loaned  to 
the  firm,  until  the  other  creditors  be  satisfied,  the  agreement  will  be  a  suretyship  for  bar 
husband  for  the  benefit  of  his  creditors,  and  so  invalid.    Brower  v.  Creditors^  11  A.  117. 

25.  It  is  a  contract  without  any  consideration  to  her  benefit,  for  and  with  her  husband, 
by  which  she  renounces  her  rights  in  favor  of  his  future  creditors.  Such  a  stipulation  is 
against  the  letter  and  spirit  of  C.  C.  2412  ;  lb. 

26.  A  default  against  a  wife,  as  coobligor  with  her  husband  on  a  drafl,  cannot  be  made 
final  without  proof  that  it  enured  to  her  benefit.  C.  P.  312 ;  C.  G.  2372, 2412 ;  WhiU 
V.  BaxUio,  12  A.  663. 

27.  Where  a  wife,  just  before  suing  for  a  separation  of  property,  promises  to  pay  her 
husband's  contracts  for  plantation  supplies,  and  it  does  not  clearly  appear  that  the  con- 
tracts enured  to  her  benefit  or  that  of  her  estate,  and  the  plantation  itself  was  not  para- 
phernal at  the  date  of  the  account,  whose  items  before  or  afler  her  suit  are  not  shown  to 
have  been  for  expenses  she  was  bound  to  bear,  she  will  not  be  liable.  HeaUd  v.  Omi^ 
12  A.  725. 

28.  A  wife's  separation  of  property,  her  sole  signature,  and  neglect  to  plead  when 
sued  alone  on  an  obligation  that  the  consideration  had  not  enured  to  her  separate  benefit, 
raise  a  presumption  of  the  contrary  which  becomes  conclusive  by  her  answer  to  inter- 
rogatories on  facts  and  articles,  that  she  owes  the  obligation.  Campbell  v.  Ronbieu^  13 
A.  449. 

29.  In  an  action  on  the  wife's  note  given  with  her  husband's  authorization  for  the  loan 
of  money,  where  there  is  neither  allegation  nor  proof  that  the  debt  enured  to  her  benefit^ 
or  that  she  is  separate  in  property  or  a  public  merchant,  the  answer  being  a  general 
denial  and  that  the  petition  discloses  no  cause  of  action,  plaintiff  will  be  nonsuited. 
Graham  v.  Eagan^  13  A.  546. 

30.  The  presumption  of  law  is,  that  all  debts  contracted  during  the  marriage  are 
community  debts ;  C.  C.  2371-2.  The  wife,  as  a  general  rule,  is  without  capacity  to 
bind  herself  for  such  debts,  or  her  husband's,  or  with  him;  C.  C.  123-9, 130,  2412. 
He,  who  would  hold  her  bound,  must  bring  her  within  some  exception  to  the  rule.    R' 

31.  Where  a  wife,  separate  in  property,  contracts  with  her  husband's  authorization, 
an  exception  to  the  general  rule  is  shown  ;  and  she  must  plead  any  special  defence  she 
may  have  to  an  obligation  she  had  primd  facie  a  capacity  to  contract.    3. 
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32.  A  wife  separated  in  property,  her  husband  being  notoriously  insolvent,  is  not 
liable  on  a  note  executed  by  him  as  her  agent  without  authority,  unless  shown  to  have 
been  for  a  debt  created  personally  by  her,  or  for  her  benefit,  or  the  household  ex- 
penses, or  the  education  of  their  children.     C.  C.  2409  ;  Laplante  v.  Brians  13  A.  566. 

33.  But  where,  in  such  case,  the  note  is  given  for  an  account  in  his  name,  and  she 
was  in  the  habit  of  purchasing  goods  about  the  time  it  commenced  at  plaintiff's  store, 
where  she  then  had  an  open  account,  she  will  be  liable  for  items  usually  purchased  for 
family  use.     If  she  have  any  different  account,  it  is  for  her  to  show  it     lb. 

34.  Debts  contracted  by  the  husband  enter,  as  a  general  rule,  into  the  community  of 
which  he  is  the  head.  G.  C.  2372.  The  wife's  liability  is  exceptional,  and  the  ontu 
of  proof  is  on  him  who  seeks  to  make  her  responsible.     I^ohit  v.  Harman,  13  A.  593. 

35.  The  mere  fact  that  goods,  furnished  during  the  community,  are  for  family  use, 
does  not,  in  general,  render  the  wife  liable,  though  the  husband's  only  means  be  the 
revenues  of  her  property  and  his  own  industry.  As  the  head  of  the  family  as  well  as 
the  community,  he  is  bound  to  furnish  her  with  a  home  and  the  conveniences  of  life  in 
proportion  to  his  means  and  condition.  C.  C.  122,  2412.  The  first  exception  to  this 
rule  is  contained  in  arts.  2366,  2409  C.  C,  where  she  administers  her  paraphernal  es- 
tate,   lb. 

36.  A  wife  in  community  with  her  husband  who  has  no  means  bat  his  own  industry 
and  the  revenues  of  her  property,  which  he  administers,-  and  who  generally  transacts 
all  her  business,  is  not  liable  on  an  account  for  provisions,  etc.,  kept  in  his  name  and 
made  by  him,  the  wife,  and  her  children,  for  items  which,  it  may  be  presumed,  were 
for  his  personal  use ;  particularly,  where  it  is  not  shown  that  her  revenues  are  not  ample 
to  pay  the  ordinary  family  expenses  and  those  of  her  property,     lb. 

37.  An  account,  kept  in  the  husband's  name  and  rendered  to  him  in  that  form,  will 
not  be  presumed  correct,  because  not  objected  to  by  the  wife  when  rendered.  She  can 
be  charged  only  for  items  proved  to  have  enured  to  her  benefit,  or  such  expenses  as 
under  C.  C.  2409  she  is  bound  to  support  alone.     Powell  v.  Hopson^  13  A.  626. 

88.  Where  a  married  woman,  duly  authorized,  executes  mortgage  notes  in  an  authentic 
act  ^acknowledging  her  indebtedness,  the  mortgagee  or  holder  must  still  under  a  proper 
issue  show  affirmatively  the  amount  of  the  debt  and  that  it  has  enured  to  her  benefit, 
though  she  be  separated  in  property  and  sign  the  notes  alone.  Motuster  v.  Zuntz,  14 
A.  15. 

39.  Thus ;  plaintiff,  a  married  woman  separated  in  property ;  A,  a  femme  sole ;  and 
defendant's  wife,  were  partners  in  a  plantation  of  which  defendant  was  factor.  Defend- 
ant's wife,  in  an  authentic  sale  of  her  partnership  interest  to  plaintiff  and  A,  acknowl- 
edged with  her  husband  payment  of  the  price  in  cash.  By  another  authentic  act  of  the 
Fame  date  plaintiff,  duly  authorized,  and  A  executed  their  mortgage  notes  in  lolido  to 
defendant  for  a  balance  of  account  (a  sum  larger  than  the  price  named  in  the  other  act) 
acknowledged  to  be  due  him.  Defendant's  executory  process  on  the  latter  act  was  en- 
joined by  plaintiff,  denying  consideration  of  the  notes  and  that  they  had  enured  to  her 
benefit.  Hdd;  the  simple  production  of  the  two  acts  does  not  furnish  the  proof  defend- 
ant, on  whom  lies  the  onvt^  must  administer ;  the  court  cannot  infer,  that  the  price  in  one 
formed  part  of  the  consideration  of  the  other;  and  plaintiff's  injunction  for  half  of  such 
price  must  stand.     lb, 

40.  In  such  case,  A's  position  differs  from  plaintiff's.  The  former,  sui  jurisy  could 
bind  herself  for  her  own  debts  and  as  surety  for  the  latter ;  though,  as  surety,  her  obliga- 
tion could  not  be  more  extensive.  The  orms  is  on  A,  who  cannot  be  released  from  her 
portion  of  the  notes  by  defendant's  mere  failure  of  proof.  Plaintiff,  however,  having  the 
capacity  to  bind  herself  as  surety,  is  liable  for  A's  portion ;  for  the  surety  cannot  ques* 
tion  an  obligation  the  principal  cannot  prove  erroneous,     lb. 

41.  Buchanan,  J.,  dissenting.  There  i-t  no  question  of  suretyship  here.  Art.  2102 
C.  C,  the  only  article  which  considers  one  debtor  in  $clido  as  surety  of  the  other,  is  in- 
applicable. Nor  is  the  court  called  on  to  distinguish  between  plaintiff  and  A  in  a  suit,  to 
which  A  is  no  party.  Plaintiff  alleges  error ;  and  whether  the  burden  of  proof  be  on 
her  or  not,  she  has  proved  it ;  and  that,  too,  by  defendant's  solemn  declaration  in  an 
authentic  act,  unimpeached,  unexplained.  To  allow  him  now  by  bare  suggestion  to 
destroy  this  act  were  against  all  principle  and  precedent.  Our  former  judgment  should 
fitand  ;  and  plaintiff's  injunction  be  perpetuated  for  the  full  price  —  the  error  she  has 
proved,     lb. 

42.  Spofford,  J.,  dissenting.  The  court  cannot  ignore  one  notarial  act,  signed  by 
plaintiff,  and  give  a  literal  and  isolated  interpretation  in  her  favor  to  another,  signed  the 

110 
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same  time  and  before  the  same  notary  and  witnesses.  The  acts  were  simultaneoos,  con- 
stituting one  entire  transaction ;  so  construed,  they  establish  plaintiff's  indebtedness; 
and  her  injunction  should  be  dissolved,     lb, 

43.  Plaintitf  separated  in  property  from  her  husband,  who  was  insolvent,  occapi(fd 
with  her  family  a  house  leased  to  him  by  defendant.  A  balance  due  by  the  husband 
at  tlie  termination  of  the  lease  was  assumed  by  plaintiff  who,  taking  a  new  leane  from 
defendant,  gave  him  two  series  of  rent-notes,  in  the  first  of  which  was  incorporated  the 
amount  so  assumed.  The  first  series  she  paid ;  but  the  second,  larger  than  the  amount 
assumed,  not  having  been  paid  and  her  lea^^e  having  expired,  she  sued,  with  a  prayer  for 
general  relief,  to  disintegrate  from  her  contract  the  amount  assumed  and  be  relieved 
from  its  payment  because  her  husband's  debt,  whilst  defendant  reconvened  lor  the  un- 
paid notes.    Held  ;  plaintiff's  demand  must  be  rejected  and  defendant's  allowed.  Bowen 

V.  Hale,  14  A.  419. 

44.  Tiie  court  considered  that,  so  far  as  plaintiff's  demand  was  one  in  repetition,  it 
was  barred  by  a  natural  obligation  which  was  a  valid  consideration  for  the  payment; 
whilst,  so  far  as  she  sued  to  cancel  her  unpaid  notes,  she  was,  independently  of  her  con- 
tract, legally  bound  under  2409  C.  C.  for  the  entire  rent  of  the  husband*s  lease ;  that 
art.  24 1 2  C.  C.  was  inapplicable ;  and  that  the  juxtaposition  of  the  two  articles  forbids 
the  idea  of  their  inconsistency,  the  latter  meaning  simply  that  the  wife  cannot  bind  her- 
self beyond  her  obligations  under  the  former.     lb. 

45.  Merrick,  C.  J.,  with  concurrence  of  Land,  J.,  dissenting.  The  contract  between 
plaintiff  and  defendant  was  entire  with  several  stipulations,  of  which  one  is  reprobated 
by  law ;  to  wit,  her  assumption  of  her  husband's  debt.  C.  C.  2412.  It  is  not  pretended 
that  she  was  bound  for  the  rent  under  her  husband's  lease.  The  position  that  what  she 
was  not  bound  to  pay,  she  cannot,  because  paid,  recover  back,  while  what  remains  fi(  the 
contract  is  to  be  enforced  in  defendant's  favor,  is  inequitable.  He  cannot  enforce  the  con- 
tract withouf  restoring  what  he  has  unjustly  received  under  it.  He  who  seeks  equity 
must  do  equity  ;  and  no  man  shall  profit  by  his  own  wrong.     lb. 

See  Executory  Process,  II.  (b),  2),  No.  34.     Pleading,  I.  (c),  1),  a,  No.  7; 

VI.  (c),  3),  No.  12. 

IX.  Op  Dowry. 

(a)  In  General ;  its  Comtitutum ;  and  DitUnctian  between  Doted  and  Paraphend 

Property. 

1.  A  marriage  contract  declaring  that  the  parties  possess  nothing  to  bring  into  mar- 
riage for  the  present,  but  that  the  husband  is  authorized  to  collect  certain  claims  of  the 
wife,  and  to  use  them  without  security  or  rendering  an  account,  is  not  a  settlement  of 
dowry  according  to  the  ^''Coviume  de  Bordeaux.^     Rion  v.  Rion,  4  M.  341,  591. 

2.  Where  the  wife  is  married  without  any  constitution  of  dowry,  all  property  acquired 
by  her  af>er  marriage  is  paraphernal.     Hannie  v.  Broteder,  6  M.  14. 

3.  Under  the  Spanish  law,  the  appraisement  of  slaves,  cattle,  or  furniture  at  a  given 
sum  in  the  marriage  contract  as  forming  part  of  the  dowry,  transferred  the  property  to 
the  husband,  and  made  him  debtor  to  the  wife  of  the  estimated  sum  and  not  the  specific 
object.     6  M.  661 ;  1  N.  S.  462 ;  2  A.  782. 

4.  Where  in  the  marriage  contract  the  husband  has  not  acknowledged  the  receipt  of 
the  dowry,  the  wife  cannot  recover,  as  against  creditors,  anything  further  than  what  she 
proves  to  have  been  received  by  him.      Viaies  v.  Vtales,  7  M.  652. 

5.  Widows  must  be  supplied  with  habitation  and  mourning-dresses  out  of  the  succes- 
sion ;  and  no  distinction  is  to  be  made  between  widows  richer  than  the  husband  and 
others.  Frederic  v.  Frederic,  10  M.  188.  [The  court  relies  on  O.  C.  p.  382,  aft  52; 
p.  340,  art,  83  ;  but  those  articles  contemplate  a  widow  who  brought  dowry  in  marria^; 
in  the  case  at  bar,  there  was  no  dowry  ;  and  the  opinion  render^  is  not  supported  ijf  w 
law  cited.  Hie  true  doctrine  appears  to  be  stated  infra^  No.  9.  Succession,  VIII.  (f)i 
8),  A,  No.  6.] 

6.  Where  the  douaire  consists  in  money  to  be  paid,  interest  is  due  from  judicial  de- 
mand only.      Chamard  v.  Sibley,  10  M.  396. 

7.  Under  the  Spanish  law,  a  valuation  merely  in  the  contract  of  marriage  did  not 
transfer  the  wife's  property  to  the  husband.     Prudhomme  v.  Dawson,  3  N.  S.  161. 

8.  Property,  stated  in  the  marriage  contract  to  be  the  "  biens  propres**  of  the  wife,  is 
paniphernal  property,  not  dotal.      Guilbeau  v.  Cornier,  2  L.  8. 

9.  The  wife,  who  brought  no  dowry,  has  no  claim  for  sustenance,  habitation,  or 


MARRIAGE,  IX.  (b).  876 

mourning-dresses  for  the  year  which  follows  her  husband's  decease.  It  is  allowed  as  a 
compensation  for  the  delay  in  recovering  back  her  dowry,  if  she  prefer  it  to  the  interest. 
C.  C.  2353;  3  L.  159,  466;  12  L.  129. 

10.  The  husband  dcj^s  not  acquire  slaves,  settled  as  dowry,  by  their  estimation,  unless 
the  marriage  contract  expressly  so  declare.     Bourg  v.  Trahan^  12  L.  278. 

11.  Nor  then,  unless  a  definite  price  for  them  be  fixed  which  he  is  bound  to  pay.    Ih. 

12.  Prima  facie  evidence  of  the  wife's  claim  for  her  dot  does  not  authorize  her  to 
proceed  against  third  possessors  of  the  husband's  property.  Dimitry  v.  Pollock^  12  L. 
296. 

13.  A  donation  propter  nuplias  to  the  future  wife  by  another  than  the  husband  forms 
part  of  the  dowry,  unless  there  be  a  stipulation  to  the  contrary.  Such  a  donation  by  the 
future  husband  does  not.     G.  C.  2317-8 ;   Gates  v.  Legendre,  10  R.  74. 

14.  The  settlement  of  dowry  must  be  shown  by  the  marriage  contract.     3  A.  142. 

15.  The  new  uses  broader  language  than  the  old  code,  in  declaring  what  property  is 
to  be  considered  dotal.     C.  C.  2318 ;  Succession  of  RiveU  5  A.  142. 

1 6.  Under  the  old  code,  though  the  words  *^  dowry,  settlement,  and  constitution  de  dot " 
be  not  sacramental  in  marriage  contracts,  yet  the  intention  to  make  the  property  dotal 
must  be  clearly  expressed  in  the  instrument.  The  paraphernal  character  of  the  wife's 
property  is  the  general  rule ;  dotal,  the  exceptiop.     lb, 

17.  The  constitution  of  dowry  by  the  wife  is  in  the  nature  of  a  gift;  and  an  intention 
to  give  must  be  clear  and  unequivocal.  lb.  Eyidenck,  III.  (a).  No.  8;  XII.  (c), 
No.  16. 

18.  When  the  marriage  contract  stipulates  that  the  wife  brings  in  marriage  certain 
property,  with  the  reservation  that  its  appraisement  does  not  transtier  it  to  her  husband, 
but  provides  further  that  there  shall  be  no  community,  and  that  she  shall  trade  and 
alienate  her  property  as  she  pleases,  and  that  any  part  thereof  that  he  receives  he  shall 
acknowledge  by  authentic  act,  the  property  remains  paraphernal.  De  Young  v.  De  Young, 
6  A.  787. 

19.  Though  all  questions  arising  out  of  a  marriage  are  by  the  ante-nuptial  agreement 
to  be  determined  by  the  Spanish  law,  under  which  paraphernal  is  governed  by  the  same 
rules  as  dotal  property,  when  the  dominion  of  the  former  is  given  by  the  marriage  con- 
tract to  the  husband,  yet  where  the  wife,  though  she  permit  him  to  receive  from  others 
ber  paraphei*nal  property  and  administer  it,  is  not  shown  ever  to  liave  given  him  ex- 
pressly or  impliedly  dominion  over  it  during  the  marriage,  and,  when  sued  for  a  separa- 
tion of  property,  he  admits  his  indebtedness  for  a  certain  amount,  he  cannot  invoke  Part. 
4,  Tit.  11,1.  29,  which  speaks  of  dowry  only.  Besides,  the  subject-matter  of  that  law 
relates  to  the  forum  and  must  be  governed  by  our  rules.  Morales  v.  Marigny,  14  A. 
855. 

See  Infra,  XII.  Nos.  3,  5.  Donations,  VII.  No.  15.  Evidence,  XII.  (c). 
Mortgage,  IV.  (c),  3).  Privilege,  I.  (b).  Pleading,  I.  (c),  1),  a,  No.  13 ;  V. 
(b),  5),  B,  No.  15. 

(b)  Administration  and  Inalienability  of  Doted  Property. 

1.  The  husband  and  wife  cannot,  during  marriage,  sell  any  part  of  the  dowry,  which 
the  marriage  contract  forbids  to  be  alienated.     De  Armas  v.  Hampton,  6  M.  567. 

2.  The  husband  has  the  power  to  administer  his  wife's  estate,  particularly  her  mova- 
bles, and  to  act  in  his  own  name  in  such  administration.  If  the  estate  be  dotal,  he  alone 
has  administration  of  it  though  she  remain  its  owner.  C.  C.  2330 ;  Clark  v.  FiremerCs 
Ins.  Co.,  18  L.  431. 

3.  The  dowry  may  be  sold  for  particular  purposes ;  e.  ^.  to  pay  the  wife's  debts  due 
before  marriage ;  and  the  husband,  it  seems,  may  purchase  at  such  sale.  Rowley  v.  JSou^- 
^,  19  L.  558. 

4.  The  husband's  ratification  of  a  partnership  whose  funds  were  by  the  marriage  con« 
tract  made  part  of  the  dowry,  and  which  was  entered  into  by  his  wife,  an  unemancipated 
minor,  before  marriage,  binds  the  latter,  he  being  the  administrator  of  her  dowry.  C.  C. 
2327-29-30-34 ;  Jonau  v.  Hanchard,  2  R.  513. 

5.  The  wife  cannot  deprive  the  husband  of  the  right  to  administer  her  dowry.  He 
administers  it  for  his  own  account  and  not  as  ber  agent,  and  is  not  accountable  to  her 
for  its  profits.  His  obligations  are  those  of  a  usufructuary.  Debts  contracted  by  him 
during  the  marriage,  as  administrator  of  the  dowry,  are  personal  to  him  and  cannot  bind 
her  if  she  renounce  the  oommanity.    C.  C.  2329-30-44-79 ;  Thome  v.  Egan,  3  R.  329. 
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6.  Immovables,  settled  as  dowry,  cannot  be  alienated  during  marriage  except  in  the 
cases  provided  for ;  C.  G.  2337-41.  But  when  made  in  conformity  to  law,  the  sale  is 
irrevocable ;  forever  freeing  them  from  any  dotal  rights  of  the  wife.  Montfart  v.  Hus- 
band, 4  R.  453 ;  Brauni  v.  Bnwm,  2  A.  834. 

7.  The  purchaser,  in  such  case,  has  nothing  to  do  with  the  investment  of  the  proceeds ; 
he  has  but  to  pay  the  price  to  the  husband,  who  as  administrator  may  act  alone  for  the 
preservation  or  recovery  of  the  dowry.  The  proceeds  stand  in  lieu  of  the  property  itself, 
and  become  dotal.  If  he  fail  to  reinvest  them,  the  wife  will  have  a  legal  mortgage  on 
his  immovables  and  a  privilege  on  his  movables  for  their  restitution.  C.  C.  2327-30- 
55,  8287 ;  lb. 

8.  After  a  separation  of  property,  the  wife  may  alienate  any  property  formerly  dotal 
and,  consequently,  may  ratify  any  alienation  made  before  the  separation.  0.  C.  p.  338, 
art.  36 ;  p.  330,  arts.  41,  42 ;  p.  842,  art.  97 ;  p.  486,  art.  59 ;  C.  C.  2837-42-48-55, 
2410-11-21-90;   Guertn  v.  Eivarde,  8  R.  457;  Btenvenuj^  Derbet,  2  A.  771. 

9.  During  the  husband's  life  [the  exigence  of  ike  marriage]  the  wife  cannot  retake  her 
dowry  without  a  judgment     C.  C.  2317-27-99,  2401-4 ;  Lebeau  v.  Jew^  9  A  168. 

10.  As  the  general  rule  is,  that  befcM^  dissolution  of  the  marriage  or  a  judgment 
involving  a  separation  of  property  dotal  property  cannot  be  mortgaged,  such  a  power, 
when  claimed  under  the  marriage  contract,  must  be  clearly  deducible  from  its  terms. 
Belauffuet  v.  LanaJta,  13  A.  2. 

11.  So,  where  the  contract  reserves  to  the  husband  with  his  wife's  consent  the  power 
to  alienate  her  dotal  immovables,  on  express  condition  of  reinvesting  their  value  in  other 
immovables,  a  mortgage  by  her  with  his  consent,  avowedly  to  raise  money  to  pay  her 
old  debts,  is  null.     C.  C.  2337-40 ;  lb. 

12.  Thus ;  a  marriage  contract  with  such  a  reservation  provided  that  all  property,  in- 
herited by  the  wife  during  coverture,  should  be  dotal ;  property  so  inherited,  and  subject 
to  a  mortgage  in  favor  of  the  Citizens'  Bank,  was  mortgaged  by  the  wife  to  secure  a  loan 
by  defendant  to  pay,  as  the  act  in  which  she  was  assisted  by  her  husband  recited,  the 
bank  mortgage,  a  second  mortgage,  and  other  debts  contracted  for  her  benefit.  The  act 
further  recited  the  simultaneous  extinction  of  the  second  mortgage,  and  that  she  had  in- 
herited the  property  whose  dotal  character,  however,  was  not  intimated,  while  it  was 
shown  that  the  bank  mortgage  was  paid.  Defendant's  mortgage  having  been  foreclosed, 
she  assisted  by  her  husband,  acting  also  in  his  own  right,  sued  to  annul  the  mortgage  and 
sheriff's  sale  and  for  the  property  and  its  revenues  without  offering  any  restitution.  BM; 
plaintiffs  must  recover.     lb. 

13.  The  mortgagee,  notified  of  the  destination  of  his  loan  to  a  married  woman,  was 
bound  to  inquire  into  the  character  of  the  property  mortgaged  and  the  mortgagor's  ao- 
thority.  It  was  his  own  laches  not  to  have  taken  a  subrogation  to  the  bank  mortgage, 
and,  in  dealing  with  a  married  woman  and  her  property,  he  dealt  at  his  own  risk.    Ih, 

14.  The  object  of  dowry  is  to  create  a  fund  during  marriage  to  protect  families  against 
the  vicissitudes  of  life.  The  prohibition  of  its  alienation  is  a  law  of  public  order;  no 
alienation  can  have  effect  but  in  one  of  the  excepted  cases ;  an  alienation  for  a  just  debt 
of  the  wife,  created  afler  marriage,  is  not  one  of  those  cases.  C  C.  2318-20-27-29- 
37-41 ;  lb.    Execution,  V.  (a),  3),  a.  No.  6. 

15.  Dotal  property  cannot  remain  subject  to  a  mortgage,  enuring  to  the  wife's  benefit, 
until  the  money  be  restored ;  otherwise  its  alienation  would  be  always  justified,  when 
proved  beneficial.  The  rule  requiring  restitution  before  rescission  of  a  contract  refei?  to 
the  wife's  personal  obligation  to  return  the  money,  but  does  not  bar  a  claim  for  die 
property  from  the  creditor,  who  is  left  to  a  personal  action  against  her  for  the  benefit  re- 
ceived.    Tb. 

16.  Defendant  was  not  subrogated  to  the  bank  mortgage,  thongh  paid  after  his  own; 
the  latter  having  no  legal  existence,  there  could  be  no  le^  subrogation.    lb. 

17.  The  wife's  omission  to  state,  that  the  property  was  dotid,  cannot  validate  the 
mortgage ;  otherwise  the  rule  of  inalienability  would  be  inoperative ;  for  the  mortgage 
of  what  she  cannot  mortgage  could  always  be  imputed  as  bad  faith.     lb. 

18.  Merrick,  C.  J.,  dissenting.  The  power  to  alienate  includes  that  of  mortgaging^ 
which  is  a  quasi  alienation.  The  reservation  in  the  contract  was  to  prevent  dotal  funds 
from  being  invested  in  anything  but  dotal  property.  That  object  substantially  secured, 
defendant's  mortgage,  so  far  as  it  has  extinguished  the  bank's,  should  be  maintained.  /& 

19.  The  quasi  alienation  of  the  bank  mortgage  pro  tcaUo  extinguished  the  wife's 
dominium ;  the  payment  of  that  claim  by  defendant's  money,  in  restoring  her  absolote 
ownership,  was  a  reinvestment  of  her  dotd  funds,  at  least  in  a  real  action  constituting 
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part  of  the  daminiumj  G.  P.  61 ;  just  as  mach  as,  if  being  owner  of  the  naked  property, 
she  had  mortgaged  it  to  buy  in  the  usufruct  lb.  et  Id.  [On  an  application  for  a  rehear- 
ing^ this  ground  on  which  Merrick,  C.  J.,  had  dissented,  having  been  waived^  he  declared 
thai  there  was  no  other  sufficient  reason  for  withholding  his  assent  to  the  decree.'] 

20.  Buchanan,  J.,  dissenting.  The  solemn  declaration  of  the  wife  assisted  by  her 
husband  when  borrowing  defendant's  money,  that  it  had  enured  to  her  benefit,  proved 
to  be  true,  she  cannot  gainsay.  The  doctrine  of  Bein*s  case,  6  Howard,  228,  should  be 
applied  to  this,  a  far  stronger  one,  and  the  court  should  refuse  its  equitable  powers  to 
one,  who  has  acted  fraudulently  or  by  unfair  means  gained  an  advantage.  Dedpienti- 
bus  rnulieribus  sencUus  consuUtwi  auxiHo  non  est :  infirmitas  feminarum,  non  calHditas, 
imxilium  demeruit.  DeceptiSj  non  decipientibus,  [rescriptttm]  opittUatur.  D.  16  L.  1  T. 
2  1. 8  § ;  lb.     Supra,  VIII.  (b).  No.  25 ;  (c).  No.  40. 

21.  The  recitals  of  the  mortgage,  so  far  from  intimating  the  dotal  character  of  the 
property,  suggest  the  reverse ;  this  was  a  suppressio  veri,  amounting  to  fraud,  and  can- 
not be  invoked  to  annul  the  contract  by  her  who  practised  the  concealment.  C.  C.  1841- 
75,  2360-1 ;  Jb.  et  Id. 

22.  The  wife,  as  whose  agent  defendant  has  expended  his  money,  cannot  enrich  her- 
self at  his  expense  nor  annul  the  mortgage,  until  what  he  has  disbursed  on  its  i'aith  for 
her  be  restored.     C.  C.  2991 ;  lb.  et  Id. 

2d.  Defendant  is  entitled  to  a  conventional  subrogation  under  C.  C.  2156,  §  2,  which 
requires  a  notarial  receipt  only  as  a  rule  of  evidence  in  contests  among  creditors.  As 
against  the  debtor,  the  enunciations  of  the  loan  are  equivalent  to  such  receipt.  The  wife 
is  estopped  from  disputing  the  application  of  the  money  to  the  antecedent  mortgages. 
lb.  et  id.     Payment,  II.  (a).  No.  5. 

24.  The  husband's  claim  for  the  revenues,  though  not  more  inequitable  than  his  wife's, 
has  less  foundation  in  law  ;  neither  text  nor  precedent  is  cited  to  support  it ;  it  should 
be  rejected ;  and  hers  allowed  only  on  restitution  of  the  money  paid  for  her  benefit. 
lb.  et  Id. 

X.  Of  the  Marital  Fourth. 

1.  A  widow  is  entitled  to  the  marital  portion  out  of  the  husband's  real  estate,  though 
she  married  and  resided,  and  he  died,  in  another  state.  The  right  results  from  the  mar- 
riage, no  matter  where  contracted,  and  she  takes  by  inheritance  as  other  heirs.  3  N.  S. 
1  ;  5  A.  159  ;  10  A.  440. 

2.  But  where  the  husband  leaves  a  child,  though  of  a  former  marriage,  she  takes  only 
the  usufruct  of  a  fourth  of  the  estate.     Abercrombie  v.  Oaffrag,  8  N.  S.  1. 

3.  A  husband  died  worth  ^ve  thousand  dollars  bequeathing  to  his  widow  a  slave  and 
child,  and  the  heirs  abandoned  to  her  the  household  furniture ;  held;  having  no  separate 
property  at  his  death,  she  is  entitled  to  the  marital  portion,  deducting  the  legacy. 
Plauche  v.  Marigny,  6  L.  111. 

4.  Where  the  widow  receives  her  share  of  the  community  and  a  sum  of  money  in  lieu 
of  dowry,  and  the  disproportion  between  these  sums,  and  the  amount  to  be  dr\'ided 
among  three  children,  does  not  authorize  the  court  to  say  she  is  in  necessitous  circum- 
stances, she  will  not  be  allowed  the  portion.     Mason  v.  Mason,  12  L.  589. 

5.  The  action  for  the  fourth  presupposes  a  liquidation  of  the  succession  of  the  deceased 
husband  or  wife.     17  L.  874;  9  R.  101 ;  8  A.  488. 

6.  It  is  only  then,  that  the  right  of  action  accrues  and  the  court  can  determine  the  two 
essential  facts  ;  to  wit,  that  the  deceased  died  rich,  and  that  the  survivor  is  in  necessitous 
circumstances.     lb. 

7.  The  survivor  must  show  a  regular  settlement  of  the  succession,  or  that  the  heirs 
have  received  a  specific  sum  or  property,  which  they  detain  without  such  settlement.  lb. 

8.  Where  a  husband  dies  rich  leaving  no  children  and  a  wife  in  necessitous  circum- 
stances, she  may  claim  one  fourth  of  all  the  property  left  in  this,  independently  of  her 
right  to  a  portion  of  that  lefl  in  another,  state.     Foster  v.  Ferguson,  1  A.  262. 

9.  Where  a  wife  dies  without  issue  leaving  a  succession  of  twenty-six  thousand  dol- 
lars, and  the  husband,  twenty-six  years  old  and  healthy  but  without  any  profession  or 
calling,  is  worth  but  eleven  hundred  dollars,  be  can  claim  the  fourth.  Succession  of 
Fortier,  8  A.  104. 

10.  The  object  of  the  law  is  to  provide  for  the  survivor,  out  of  the  property  of  the 
deceased,  without  reference  to  his  ability  to  support  himself  by  his  own  industry ;  and 
the  only  question  is,  the  sutficiency  of  his  pecuniary  means.  lb. 

11.  The  widow,  to  obtain  the  fourth,  C.  C.  2359,  must  prove  that  her  husband  died 
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rich  and  that  his  death  lefl  her  in  necessitous  circumstances.     Armstrong  t.  Sutler^  3 
A.  713. 

12.  It  cannot  be  said  that  he  so  left  her,  when  for  several  years  before  his  death  she 
had  abandoned  him  to  live  in  concubinage  with  another,     lb. 

13.  In  estimating  the  widow's  necessities  to  determine  her  right  to  the  portion,  the 
condition  of  the  husband,  and  the  habits  of  life  engendered  by  his  fortune,  must  be  taken 
into  consideration.     Dunbar  v.  Dunbar^  5  A.  158. 

14.  The  right  to  the  portion  exists  as  well  where  there  was  no  marriage  contract,  as 
where  there  was  one,  if  it  stipulate  no  dowr}\     C.  C.  2359  ;  lb, 

15.  Though  the  fourth  cannot  be  claimed  before  liquidation  of  the  estate  of  the 
deceased,  yet,  when  the  wife's  heirs  claim  and  sequester  specific  property  as  inherited, 
which  they  detain  without  any  apparent  intention  to  settle  the  estate,  the  husband,  from 
whose  hands  it  is  taken,  may  prove  his  claim.     Shaw  v.  Reneatu,  10  A.  190. 

16.  Where  a  dowerless  wife,  whose  little  patrimony  has  become  the  husband's  yur; 
marttu  excluded  from  the  community,  has  apparently  no  means  save  the  dower  assigned 
by  the  laws  of  the  state  where  the  parties  lived  on  the  property  there  situated,  she  maj 
claim  the  fourth.      Connor  v.  Connor,  10  A.  440. 

17.  Where  a  husband  dies  leaving  property  in  this  and  another  state,  whose  laws 
assign  the  widow  an  equitable  share,  the  non-reduction  of  the  Louisiana  estimate  gives 
her  but  the  fair  proportion  she  would  have,  were  all  the  estate  here.  Its  reduction 
would  violate  the  spirit  of  both  statutes,  contemplating  as  they  do  a  provision  p^opo^ 
tioned  to  the  husband's  position  out  of  his  estates,     lb. 

18.  In  determining  the  wife's  necessitous  circumstances,  regard  must  be  had  to  the 
state  of  things  at  the  husband's  death  ;  and  not  her  subsequent  acquisitions,  whether  bj 
her  industry  or  good  fortune.  The  law  whose  general  policy  it  is  not  to  leave  rights  in 
abeyance,  or  to  future  accident,  looks  to  the  condition  of  life  to  which  the  husband  has 
accustomed  the  wife  during  marriage,  and  deems  it  but  just  that  her,  whom  he  had 
loved  and  honored  through  life,  he  should  not  leave  at  his  death  destitute.  Ista  quarta 
datur  in  honorem  prateriti  matrimonii  tU  conserventur  conjuges  in  9oUio  statu.  Nov.  Inst 
53,117;  P.  6,  T.  13,1.7;  lb. 

19.  Under  2359  C.  C.  the  survivor,  if  there  be  children,  in  no  case  takes  more  than 
the  share  [in  usufruct]  coming  to  each  of  them.  And  to  determine  the  parts  into  which 
the  succession  is  to  be  divided,  one  is  added  to  the  number  of  children,  including  anj 
since  deceased.     Succession  of  Derouen,  10  A.  675. 

20.  Thus  ;  where  the  wife  dies  leaving  eight  children,  one  of  whom  afterwards  also 
dies,  the  portion  will  be  the  usufruct  of  one-ninth.     lb. 

21.  The  survivor  can  claim  nothing,  where  he  has  already  a  full  child's  portion  in  abso- 
lute ownership  as  his  community  interest,  which  he  must  collate  as  in  case  of  a  legacy. 
The  survivor's  means  must  always  be  considered.     3. 

22.  A  wife,  who  has  obtained  a  separation  from  bed  and  board  against  her  husband, 
will  though  no  reconciliation  have  taken  place,  if  he  die  rich  leaving  her  in  necessitous 
circumstances,  be  entitled  to  the  fourth.     Gee  v.  Thompson^  11  A.  657. 

23.  The  separation  does  not  dissolve  the  marriage.  And  she,  who  cannot  by  a  second 
form  another  establishment,  should  not  lose  her  rights  against  her  husband's  estate  if  he 
die  whilst  she  is  forced  to  continue  his  wife.     lb. 

24.  The  marital  fourth  originating  with  the  Novels  of  Justinian,  No.  53,  afterwards 
extended  to  the  husband,  No.  1 17,  ch.  5,  was  designed  to  protect  the  divorced  wife,  if 
dowerless,  against  want  —  the  position  of  plaintiff  and  one  expressly  favored  by  C.  C. 
152.     lb. 

25.  Arte.  918,  2359  C.  C.  classed  under  different  titles  of  the  code  refer  to  different 
cases,  one  providing  an  heir  for  a  succession,  the  other  protecting  the  destitute  survivor 
of  a  marriage.  Le  mart  saisit  U  vif  the  maxim  of  successions,  clothes  the  heir  with 
instantaneous  ownership.  But  the  marital  fourth,  contingent  and  exceptional,  gives,  not 
an  inheritance,  but  a  legacy.     lb. 

26.  Art.  2359  C.  C,  to  be  fairly  if  not  liberally  construed,  is  not,  even  if  a  law  of 
inheritance,  repugnant  to  G.  C.  918 ;  one  in  the  contingencies  contemplated  giv^  the 
wife,  if  separated,  but  part  of  the  estate  ;  the  other,  if  not  separated,  the  whole.  Because 
when  separated  she  cannot  under  one  take  the  whole  estate,  to  conclude  that  under  the 
other  she  cannot  take  a  part,  is  a  nonrsequitur  from  whose  absurdity  no  other  ioterpreta- 
tion  can  escape,     lb. 

21.  Lea,  J.,  dissenting.  No  argument  can  be  drawn  from  the  improper  classification 
of  C.  C.  2359,  which  is  a  law  of  inheritance,  under  marriage  contracts  with  which  it  has 
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nothing  to  do.  The  surviror  takee  the  marital  fourth  as  heir ;  such  is  its  oaiure  aa 
declai^i]  by  our  own  jurispru(1(;nce  and  that  from  which  it  is  taiien.  Though  originalitig 
ill  iliu  Novels  of  Justinian,  it  comes  directly  from  the  Partidaa,  6,  T.  18,  1.  7,  wbeie  it  is 
appropriately  clasited  under  iNHERiTANCii:.     Jb. 

28.  A  separation  severs,  with  the  personal  relations  of  the  pnrties,  their  mutual  obli- 
gations aud  incidental  righiH.  The  husband's  death  cannot  hui-ilen  liis  succession  with 
RD  obligation  from  which  while  living  he  was  free,  nor  revive  the  clftini  for  a  wife's  sup- 
port which  her  separation  has  extinguished.     lb.  et  Id. 

29.  By  the  interpretation  adopted,  one  article  of  the  code  excludes  the  wife  from  the 
whole  of  an  estate,  of  which  under  another  she  takes  part.  But  the  aniules  are  per- 
feclly  coDsistenL  when  C.  C.  2359,  referring  to  married  persona,  is  condirued  as  referring 
to  them  as  such  and  not  to  tho^  partially  divorced,     lb.  et  Id. 

30.  The  widow  is  entitled  to  the  i-evenues  of  the  thing  given  in  usufruct,  during  the 
6uit,  from  the  time  it  ought  to  be  delivered  to  her ;  otherwise,  it  would  induce  the  heirs 
to  protract  the  litigation  and  prevent  her,  as  long  us  possible,  from  receiving  her  dues. 
Connor  v.   Connor,  13  A.  157. 

31.  So  where  the  propeity,  out  of  which  the  widow  is  entitled  to  her  fourth,  is  sold 
and  the  instalments  of  the  price  received  by  the  hell's,  they  must  account  for  the  interest 
thereon  as  an  incident  of  the  usufruct ;  and  tho  rate,  if  not  shown,  will  be  fixed  at  five 
per  cent.     Jb. 

32.  Where  a  marriage  contract,  which  but  adopts  the  community,  provides  that  if 
either  party  die  without  issue,  the  property  shall  return  to  the  estate  of  the  one  from 
whom  it  came,  other  provisions  of  law  regulating  the  marital  rights  will  not  be  excluded  ; 
C.  C,  1959-62.  The  law  made  the  same  provision ;  and  as  the  widow  must,  before  claim- 
ing the  fourth,  have  returned  her  husband's  property  without  the  stipulation,  its  existence 
Bhall  not  bar  her  claim  under  another  law  applicable  to  a  case  for  which  the  contract  does 
not  provide.  Qua  dubilationit  tdltndce  catud  contractibut  interantur,  jut  commune  Hon 
laduiit.     D.  50  L.  17  T.  81  1;  Succewion  of  Uovcel,  J3  A.  613. 

See  Pleadino,  I.  (a),  No.  22.     Servitudes,  I.  No.  15. 

XI.  Or  Pabaphernalia. 
(a)    In  General. 

1.  The  wife  has  no  right  to  interest  on  paraphernal  property  during  the  year  of 
mooniing.     Frederic  v.  Frederic,  10  M.  188. 

2.  Paraphernal  property  is  not  liable  for  the  husband's  debts.  So,  it  cannot  be  sold 
for  his  taxes,  ffarriton  v,  Faulk,  3  L.  70  ;  Lambert  v.  fVaneheboit,  16  L.  1.  Supra, 
VIIL  (d),  Nos.  4,  12,  et  al. 

3.  Where  the  husband  gives  a  receipt  for  money  received  from  the  estate  of  his  wife's 
ancestor,  the  funds  will  be  considered  as  part  of  her  inheritance,  for  which  he  will  be 
liable  to  her  heirs.     TumbuU  v.  Towlei,  10  L.  260. 

4.  But  where  be  gives  a.receipt  for  land  and  slaves  estimated  at  specific  snms,  it  will 
not  give  him  any  tide  to  them,  and  his  succession  will  not  be  responsible  for  them  or 
the  price  estimated  in  the  receipt,  when  it  is  not  shown  that  he  has  disposed  of  them. 

5.  The  wife,  who  sues  for  her  paraphernal  property,  is  not  entitled  to  interest  on  the 
amount  allowed  her  before  judgment.     Rowley  v.  Rowley,  19  L.  558. 

6.  Where  by  the  marriage  contract  the  wife  is  to  retain  exclusive  control  of  her  par- 
aphernal property,  she  cannot  recover  it  from  her  husband  without  showing  that  it  came 
into  bis  possession  after  the  marriage.     De  Young  v,  De  Young,  6  A.  787. 

7.  Money,  received  by  ihe  husband  for  the  wife  from  her  mother's  estate  afler  their 
removal  to  this  stale,  constitutes  a  valid  claim  against  his  succession.  Matthews  v.  Mal- 
(Actot,  IS  A.  197.     Infra,  XIII.  (b),  4),  No.  5 ;  XV.  (b),  2),  E,  No.  8. 

8.  The  husband,  when  holding  no  adverse  title,  cannot  defeat  the  wife's  for  technical 
defects ;  having  received  the  property  as  her  agent,  he  caimot  as  such  refuse  to  sur- 
render it  for  defects  in  the  title  of  his  principal,  nor  can  he  change  the  nature  of  his 
tenure.     Meadowt  v.  Dick,  13  A.  377.     Po&srssion,  I.  Nos.  7,  12. 

(b)  Adminiitralion  and  Alienation  of  Paraphernal  Properly. 

1.  A  sale  of  paraphernal  property  by  the  husband  with  the  wife's  consent,  during 
marriage,  is  valid,     &  Connor  v.  Bam,  3  M.  465. 

2.  The  husband  may  without  his  wife  partition  the  movable  part  of  a  s 
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aocraed  to  her  by  the  dvappearance  and  long  absence  of  her  parent,  and  sell  it    IVegn 
y.  Tregrty  6.  M.  665  ;    Weitaver  v.  AttnAf  11  M.  443. 

3.  The  husband,  intrusted  with  the  administration  of  the  paraphernalia,  is,  if  they  be 
alienated  during  marriage  whether  by  himself  or  jointly  with  his  wife,  responsible  for 
the  price,  unless  shown  to  have  been  applied  to  her  benefit.  Degmy  v.  Sl  Pi,  4  N.  S. 
404.     Evidence,  XII.  (c).  No.  22. 

4.  The  wife  may  demand  at  any  time  the  administration  of  her  paraphernal  prop- 
erty, granted  to  her  husband,  and  so  the  objects  forming  that  property.  C.  C.  2364-8 ; 
8N.  S.  231;  7  L.  296;  10  L.  139;  16L.1;  19  L.  558;  2  A.  440;  9  A.  283.  hfra, 
XIV.  (a),  No.  1. 

5.  A  succession,  accruing  to  the  wife  during  marriage,  is  her  paraphernal  property 
which  she  may  administer  without  the  authorization,  consent,  or  interference  of  her  hus- 
band.    Fhwer  v.  O  Connor,  8  N.  S.  556 ;  AUen  v.  Men,  6  R.  104. 

6.  If  the  husband  sell,  without  his  wife's  consent,  property  exchanged  for  her  para- 
phernal property,  his  vendee  cannot  attack  the  title  by  alleging  she  had  none  to  the 
property  given  in  exchange.    Newtom  v.  Adams,  3  L.  233. 

7.  A  husband  can  in  no  case  make  a  gratuitous  disposition  of  his  wife's  proper^. 
Kempe  v.  Hunt,  4  L.  484. 

8.  Paraphernal  property  is  presumed  to  be  under  the  husband's  management,  onlesi 
administered  by  the  wife  separately.  C.  C.  2361-62-75-76 ;  18  L.  431 ;  6  B.  41 ;  14 
A.  281 ;  4  N.  S.  404. 

9.  The  wife  having  the  right  to  resume  at  any  moment  the  administration,  it  is  un- 
necessary to  prove  she  had  it  when  she  expended  part,  with  her  husband's  oonsent,  to 
buy  other  property,  that  act  itself  being  one  of  administration.  TerreB  v.  Cutnrj  1  R. 
367. 

10.  A  wife's  right  to  reinvest  the  proceeds  of  paraphernal  property,  sold  by  her,  is 
but  a  corollary  of  her  right  to  administer,  sell,  or  otherwise  alienate  it.  Such  contracts 
may  be  made  by  act  sau§  seing  priv$.     Bk 

11.  The  husband,  having  by  the  marriage  contract  the  administration  of  the  para- 
phernal property,  may  assign  the  wife's  paraphernal  claims  to  pay  for  property  booght 
in  the  name  of  the  community ;  but  he  will  be  responsible  to  her  for  the  amount  C. 
C.  2367  ;  R<m$9e  v.  Wheeler,  4  R.  114. 

12.  The  husband's  right  on  the  wife's  property  under  his  administration  is  like  the 
usufructuary's ;  and  where  the  property  consists  of  cattle,  arts.  586-7  C.  C,  as  to  the 
responsibility  of  the  usufructuary,  apply  to  the  husband.  Wimbish  v.  Gray,  10  R.  46. 
Infra,  Xlll.  (b),  5),  No.  12. 

13.  So  where  cattle  brought  by  her  into  the  community,  dissolved  by  the  husbaod's 
death,  are  shown  to  have  increased,  she  may  claim  as  separate  property  a  number  equal 
to  that  she  brought  in.     lb, 

14.  Nor  need  she  identify  any  of  the  cattle  as  hers  at  the  time  of  the  marriage.  If 
the  whole  herd  do  not  die,  the  husband  is  bound  to  make  good  the  number  of  the  dead 
out  of  the  new-bom  cattle.     Ih. 

15.  A  husband  has  authority  to  receive  whatever  may  be  due  his  wife  for  paraphernal 
property,  when  not  proved  to  be  under  her  separate  administration  ;  and  a  payment  to 
him  discharges  the  debtor.  Richard -v.  Elanchard,  12  R.  524.  Bills  akb  Notes* 
IV.  (c),  Na  9. 

16.  Where  a  slave,  paid  for  by  the  wife  before,  is  sold  during  marriage,  and  it  is  not 
shown  that  she  had  the  separate  administration  of  her  property,  no  proof  wiil  be  ne- 
cessary to  charge  the  husband  with  the  amount  Vitrac  v.  Rey,  2  A.  824.  hifra,  XV. 
(b),  2),  F,  No.  12.  ' 

17.  The  wife  may  appoint  an  agent  to  act  for  her  in  her  administration,  and  will  be 
responsible  for  his  acts.     Reynoldi  v.  Rowley,  2  A.  891. 

18.  A  husband  having  the  administration  of  a  slave,  paraphernal  proper^  of  ha 
wife,  may  hire  him  out  by  the  month.     Huntington  v.  Rieard,  6  A.  805. 

19.  The  husband  need  not  administer  personally ;  he  may  do  so  through  an  agent 
Qui  facit  per  alium  facit  per  se,      Wilcox  v.  Henderson,  9  A.  347. 

20.  The  husband,  as  administrator  of  his  wife's  separate  property,  is  bound  to  render 
her  a  faithful  account  of  his  stewardship.     De  Young  v.  De  Young,  9  A.  545. 

21.  A  judgment  of  separation  and  for  paraphernal  effects,  which  the  bosband  is  en- 
joined from  alienating,  though  void  as  to  his  creditors  subsequently  seizing  the  propertr, 
will  be  an  assumption  of  its  administration,  and  on  proof  that  it  is  paraphernal  the  wife 
will  be  maintained  in  its  posfiession.     Freeman  v.  Ryan,  10  A.  660. 
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22.  A  wire,  suing  on  a  due-bill  for  BMoey  loaned  out  of  her  paraphernal  funds,  need 
not  allege  ihat  she  is  Eeparate  in  property.  Taking  the  due-bill  was  an  act  of  adminis- 
tratioD  she  bad  the  right  at  any  time  lo  a^ume.     Cowand  v,  PuUey,  11  A.  1. 

23.  A  husbund  obtained  judgment  in  his  name  on  notes  to  his  order  for  paraphernal 
property,  sold  to  defendants  by  the  wife  who  retained  a  mortgage.  She  anerwards  sued 
tor  a  separation  and  the  judgment  as  hers  contradictorily  with  defendants.  The  latter, 
who  before  the  judgment  against  them  held  an  unliquidated  daim  against  the  husband, 
thereupon  liquidated  and  o£^t  it  gainst  the  judgment  claimed  by  her.  Held ;  the  offset 
must  be  allowed.     Suceeuion  of  Gtlmore,  12  A.  562. 

24.  On  the  question  of  ownership,  the  effect  of  the  husband's  judgment  >□  his  name 
on  the  notes  as  the  wife's  agent  was  ret  judicata:  and  in  it  merged  her  claim  against 
her  veodires,  the  mortgage  as  well  as  the  notes.  He  being  the  legal  owner  of  the  judg- 
ment, it  was  subject  lo  seizure  by  his  creditors  and  compensation  by  his  judgment  debtors. 
&.;  Wright  y.&ailey,l^  A.  hdi.  Bills  and  Notes,  IV.  (d),  3),  No.  5.  Jcdgmbnt, 
L  No.  6. 

25.  So  long  as  he  held  the  legal  title,  any  claim  originating  against  him  before,  could 
even  after,  notice  of  her  equity,  have  been  liquidated  and  pleaded  in  compensation.  And 
though  good  faith  be  its  ba^is  and  defendants  knew  atl  the  facts,  yet,  as  the  plea  of  her 
ownership  could  not  have  sbielded  them  from  a  judgment,  so  oi' ii*  legal  consequences  in 
ibeir  favor  ought  they  not  to  be  deprived.  lb.  [7Vii<  reoivning  teenu  open  to  objection. 
Defendantt'  claim  did  not  kgaUy  originate  before  an  equity  which  ihey  tliemtelvea  created 
in  purehating  the  vii/e'i  property;  and  one  it  not  entided  to  notice  of  hit  own  aelt. 
Again ;  ■»  antwer  to  the  objection^  ihat  compentalion  mutt  rett  on  good  faith,  it  it  taid 
that  de/endattit  could  not  have  pleaded  her  ownerthip,  and  reference  it  made  to  the  au- 
thoritiet  collected  in  Bills  ani>  Notes,  Ioc.  cii.  Thote  authorities  etlabliih  jutl  the 
renerte.  For  it  it  clear  that,  if  defeitdanti  had  held  any  claim  against  her,  the  true 
oicner  of  the  notet,  they  might  have  pleaded  such  elaimt  against  the  hutband't  action. 
And  at  he  would  have  been  compelled  to  allow  any  equity  held  by  defendants  againtt  the 
vife,  to  ought  her  equity  to  have  prevailed  againtt  them,  parties  to  the  transaction.^ 

2G.  By  her  suit  to  have  the  judgment  decreed  hers,  ihe  wil*e  did  not  resume  the  ad- 
nbistraiion  of  her  pampbernal  properly.  For  that  judgment,  so  far  as  regnrdq  defend- 
ants, was  the  husband's  absolute  property  subject  to  seizure  and  compensation  as  his. 
C.  P.  548  ;  lb. 

37.  SpOFfORD,  J.,  with  concurrence  of  Voorhieb,  J.,  dii<senting.  The  notes,  held 
by  the  huabaud  as  the  wife's  agent,  were  hers ;  and  the  jodgmeni  obtained  on  them  (for 
he  could  not  become  their  owner  during  marriage)  was  her  paraphernal  property  etatid- 
iDg  in  his  name  to  the  knowledge  of  deiendanis,  who  gave  the  mortgage  in  her  favor.   R. 

26.  While  he  controlled  this  paraphernal  claim,  defendants  could  discharge  themselves 
by  compensation,  but  not  when  its  control  was  resumed  by  the  wife.  Her  right  to  do  so 
■t  any  time  she  exercised,  when  she  nolified  defendants  that  the  judgment  was  hers  and 
its  control  no  longer  the  husband's.  Having  then  notice,  tliey  could  not  buy  it ;  still  less 
extinguish  it  by  a  compensation  afterwards  acquired  in  violation  of  the  good  faith  which 
is  its  essence,  and  the  laws  that  so  jealously  guard  the  rights  of  (he  wife.     Jb.  et  Id. 

29.  When  defendants  became  parties  to  the  wife's  proceedings  to  get  the  legal  title  to 
the  judgment,  it  was  not  impaired  by  compensation.  After  such  an  emphatic  notice  of 
her  resumption  of  its  control,  they  could  not  proceed  lo  liquidate  a  claim  against  the 
husband  and  pay  her  off  with  his  debts,  and  so  make  her  in  efi'ect  his  surety,     lb.  et  H. 

30.  The  wife's  right  to  resume  her  paraphernal  property  is  absolute,  both  under  our 
code  and  the  Spanish  law.     P.  4,  T.  11, 1.  17  ;  Morales  v.  Marigny,  14  A.  85S. 

XII.   Of  the  CoNVKNTioNXL  Community. 

1.  A  clause  in  a  marriage  contract,  by  which  the  whole  acquets  are  to  go  to  the  sur- 
vivor if  there  be  no  children,  is  legal,     farquin  v.  Finch,  1  N.  S.  465. 

2.  Where  after  stipulating  that  there  shall  be  a  community  of  all  property,  real  or 
personal,  present  or  to  conie,  a  contract  provides  that,  if  there  be  no  issue,  "  the  properly 
brougfal  into  the  community  by  the  one  who  dies  first  shall  revert  lo  the  survivor,"  the 
latter  clause  will  be  construed  by  the  fii-st  and,  if  Ihe  wife  die  without  issue,  the  surviv- 
ing husband  will  be  entitled  to  idl  the  estate,  "  real  or  personal,  present  and  to  come." 
Fabre  v.  ^wif,  12  R.  81.    Donation 8,  Vll.  No.  9. 

3.  Where,  in  a  marriage  contract  with  several  clauses,  the  last  provides  that  alt  the 
property  previously  enumei-aled  shall  be  community,  and,  amongst  the  property  so  enu- 
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merated,  there  is  a  sum  given  the  wife  on  express  condition  that  it  be  dotal,  and  which 
the  husband  acknowledges  to  have  received  as  such,  it  will  not  be  oommanity  but  dotal 
Succession  of  Mossy,  4  A.  339. 

4.  While  the  Spanish  laws  were  in  force  here,  parties  could  not  contract  according  to 
foreign  laws-;  and  land  brought  by  the  wife  in  marriage  remained  her  separate  estate, 
notwithstanding  her  agreement  that  it  should  enter  into  the  community  according  to  the 
cotUume  de  Paris,  which  had  been  abrogated.     Landry  v.  Marchais,  6  A.  87. 

5.  Where  by  their  marriage  contract  in  France  the  parties  adopt  the  dotal  system  to 
the  exclusion  of  the  community,  and  form  a  partnership  in  their  future  acquisitions,  to 
revert  to  the  issue  of  the  marriage  and,  in  default  thereof,  the  share  of  each  party  to  be 
disposed  of  at  will,  there  will  be  a  limited  community  of  all  acquisitions  afler  roarriBge 
except  by  inheritance  or  donation,  and  their  respective  rights  will  be  left,  in  other  par- 
ticulars, as  in  case  of  the  legal  community.  C.  N.  1498-9,  1581 ;  Rochereau  v.  /orou, 
11  A.  598: 

6.  Where  in  such  case  the  parties  remove  to  this  state,  property  purchased  by  the 
wife  in  her  own  name,  not  shown  to  be  the  reinvestment  of  paraphernal  eflects,  will 
belong  to  this  limited  community  of  which  the  husband  is  the  head,  and  by  his  surrender 
will  pass  to  his  creditors.     Ih. 

7.  A  wife  having  no  property  when  married,  but  expecting  some  afterwards,  stipulated 
that  the  husband,  who  had  a  large  estate,  should  execute  written  receipts  for  all  property 
accruing  to  her  during  marriage  ;  but,  whatever  she  acquired  in  any  way  was  to  be 
community.  The  contract  was  to  be  governed  by  the  Spanish  law  by  which,  it  ex- 
pressly stated,  the  ^ gananciales^  (things  acquired  during  marriage)  were  to  be  regu- 
lated. Held,  that  the  husband's  obligation  to  execute  receipts  for  property,  accruing  to 
the  wife,  was  inconsistent  with  the  idea  that  it  was  transferred  to  him  or  fell  into  the 
community ;  that,  by  the  Spanish  law,  property  inherited  did  not  become  "  Uenes  ganan- 
cieUes^* ;  and  that,  whatever  that  law  as  to  the  community,  Infra,  XIII.  (b),  4),  No.  3; 
XV.  (b),  2),  D,  No.  27,  the  husband  who,  when  sued  for  a  separation,  admitted  a  large 
indebtedness  to  his  wife,  could  not  claim  sa  head  of  the  community  property  receipted 
for  by  him  as  received  for  her.  Morales  v.  Marigny,  ]  4  A.  8^5.  Eyidence,  XII. 
(j),  1),  No.  5. 

XIII.   Of  the  Legal  Comvunitt. 
(a)  In  General 

1.  By  the  Spanish  law,  as  under  the  civil  code,  a  communitj  existed  without  being 
stipulated.     Bruneau  v.  Bruneau,  9  M.  217.     Infra,  XV.  (b),  2),  d. 

2.  A  voluntary  separation  between  husband  and  wife  does  not  affect  her  right  to  half 
the  acquets.     Cole  v.  Cole,  7  N.  S.  48.     Infra,  XIV.  (a),  No.  2. 

3.  Where  a  wife  after  remaining  in  this  state,  where  her  husband  was  domiciled,  re- 
moves by  his  order  to  another,  to  rear  and  educate  their  children,  and  does  not  return, 
property  acquired  by  him  here  during  her  absence  will  be  community.  The  court  can- 
not say  that,  in  discharging  the  duties  of  a  mother  at  the  place  selected  by  her  husband, 
she  was  rendering  him  no  assistance.     Moore  v.  Thibodeaux,  4  A.  74. 

4.  Whether  the  community  be  a  legal  entity  or  not,  no  suit  can  be  brought  by  or 
against  this  ideal  being.  The  husband,  during  its  existence,  is  its  sole  representative 
and  cannot  provoke  its  dissolution,  except  by  an  action  in  specified  cases.  Ki^  ▼• 
Robertson,  10  A.  308.     Jn/ra,  (e),  4),  e,  No.  17. 

(b)   Of  What  Actively  Composed  ;  and  Distinction  between  Sepamte  and  Cbmmamt^ 

Property, 

1)  In  General. 

1.  Where  the  wife  brought  no  property  in  marriage  and  acted  as  sole  trader  without 
any  separation,  the  property  in  her  possession  in  the  store  is  presumed  to  be  commnnity, 
and  cannot  be  pledged  by  her,  nor  its  possession  left  with  the  husband  as  a  third  person. 
ReppUer  v.  Gow,  1  L.  478. 

2.  Property  in  possession  of,  and  administered  by,  the  husband,  b  presumed  to  belong 
to  the  community.     Bostunck  v.  Gasquet,  1 1  L.  537. 

8.  Personal  property  of  the  parties  before  marriage  did  not,  under  the  Spanish  law, 
fall  into  the  community,  in  consequence  of  the  neglect  to  establish  the  amount  at  the  time 
of  the  marriage.     Norh  v.  Carraby,  5  R:  292. 
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4.  When  a  married  woman,  not  separated  in  property,  is  tn 
it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary 
oommanity  funds ;  if  so,  the  entire  assets  in  her  hands  are 
debts ;  but  if  not,  still  the  profits  belong  to  the  community,  an( 
therewith  may  be  seized  by  the  community  creditors.    Prende 

2)  Purchaaes  Made  and  Perfected  During  the  Comt 

1.  Property  bought  by  the  husband  during  the  community 
own  funds,  under  circumstances  showing  a  clear  intention  to 
count,  is  exclusively  his.    .  Tcmner  v.  Robert^  5  N.  S.  257 ;  To 

2*  By  the  Spanish  law,  an  immovable  bought  with  the  wif 
phemal,  became  hers  whether  her  husband  were  insolvent  or 
marriage ;  but  if  made  without  her  consent,  she  had  only  a  s 
ercised  in  case  of  insolvency  ;  it  mattered  not,  it  seems,  that  t 
her  name  ;  but,  though  slaves  thus  bought  became  her  propert 
to  the  community.     Ducrest  v.  Bijeau,  8  N.  S.  197 ;  Borie  v. 

3.  The  law  presumes  that  all  property  bought  during  the  m 
common,  and  an  attempt  to  screen  it  from  seizure  by  a  commui 
ported,  if  ai  aU  aSotPoble,  by  strict  proof  that  it  belongs  to  oi 
ually.     Ford  v.  Ford,  1  L.  206. 

4.  The  Spanish  law  and  our  codes  agree  in  the  general  pi 
bought  during  marriage,  whether  iii  the  name  of  the  husband  oi 
munity,  (Feb.  part  2,  book  1,  ch.  4,  §  1,  n.  6 ;  O.  C.  p.  336, 
whether  the  purchase  be  made  with  community  funds,  the  hus 
1  L.  522  ;  17  L.  238,  294 ;  19  L.  406 ;  11  R.  445,  526  ;  2  A 

5.  But  from  this  rule  are  excepted  things  received  by  eitl 
pctyemerU  of  money  due  as  a  separate  right,  or  a  bond  fide  rei 
moneys  under  the  wife's  control.  Thus,  a  daiian  en  payemem 
as  an  advance  on  her  inheritance,  is  ^raphernal,  and  propert 
a  similar  title  from  her  tutor,  and  never  under  the  husband's 
her  separate  property,     lb. 

6.  Property,  acquired  in  exchange  for  paraphernal  propert' 
Newsom  v.  Adams,  3  L.  233.     Infra,  XV.  (b),  2),  c,  No.  6.  " 

7.  As  a  general  rule,  the  law  considers  as  common  property 
and  wife  during  marriage,  though  the  title  be  taken  in  the  i 
price  be  paid  out  of  the  separate  funds  of  either,  that  one  becoi 
munity  for  the  amount.     If  the  wife  claim  property  so  acquirer 
must  establish  her  pretensions  by  legal  proof.     The  fact,  that 
name,  does  not  raise  even  a  presumption  in  •  her  favor.     Nor 
judgment  of  separation,  not  shown  to  be  valid  when  attacked ; 
iaration  in  the  title,  that  the  purchase-money  was  given  to  hi 
her  husband,  cannot  conclude  [or  be  evidence  against  ?]  third 
L.  296;  1  R.  431;  9  R.  210;  5  A.  610,  611;  6  A.  731  ;  7  . 
326.    Criminal  Law,  IX.  (c).  No.  12.     Evidence,  XII.  (< 
No.  11. 

$•  Property  purchased  during  marriage  in  the  husband's  m 
though  paid  for  in  whole  or  in  part  by  her  funds,  belongs  to  tk 
charge  in  her  favor  for  the  amount  it  has  been  thereby  benefi 
in  case  of  her  paraphernal  funds  used  by  the  husband,  a  n 
erty  for  its  reimbursement  C.  C.  2367 ;  10  L.  181 ;  12  L 
406;  4  R.  114;  5  A.  688.     Infra,  (e),  4),  e.  No.  13. 

9.  Property  purchased  by  the  husband  at  a  sheriff's  sale 
favor,  belongs  to  the  community,  which  is  to  be  debited  when 
the  price  paid.     German  v.  NichoUs,  18  L.  361. 

10.  Property  purchased  with  paraphernal  funds  is  not  alw 
when,  administering  her  separate  estate,  the  wife  takes  th 
as  a  purchase  with  funds  she  administers  without  her  husband' 
en  payement  for  a  paraphernal  claim.  But  if  the  purchase  b< 
name,  the  property,  though  bought  with  her  funds,  belongs  t 
price  constitutes  a  legal  claim  against  it  in  her  favor.  17  L.  2 
2  A.  806.  Evidence,  XIV.  (a),  3),  No.  21.  Obligatk 
No.  43. 
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11.  Real  propertj  purchased  during  the  oommunitj,  but  conveyed  to  the  wife,  will  be 
liable  for  the  hu.^^band's  debts  contracted  before  or  during  marriage,  unless  clearly  proved 
to  have  been  paid  for  out  of  paraphernal  funds  under  her  administration.  G.  C.  493, 
2371 ;  3  R.  328 ;  12  R.  578 ;  2  A.  762 ;  12  A.  598. 

12.  Community  property  was  bought  under  execution  on  a  twelve  months'  bond  bja 
third  person  in  his  own  name,  binding  himself  to  transfer  it  to  the  wife  on  her  pajment 
of  the  price  at  maturity  of  the  bond.  Having  obtained  a  separation  before,  she  tendered 
him  the  price  at,  that  time,  and  demanded  the  title.  Bdd;  her  capacity  to  acquire  at 
the  time  limited  made  the  contract  valid  and  gave  her  a  good  title  independentlj  of  her 
husband.     Lattande  v.  TerreUy  7  R.  67. 

13.  The  purchase  of  property  under  the  husband's  authority  in  the  wife's  name  is  as 
binding  on  the  community  as  if  made  by  him,  and  she  neither  becomes  the  owner  nor 
personally  liable ;  nor  could  she  in  anywise  bind  herself  with  him  for  the  price.  C.  C. 
2371-2-5-8-9-93,  2412  ;  ^cehanffe  Co.  v.  .Rnn,  12  R.  578.    Supra,  VIII.  (c),  Na87. 

14.  Where  a  purchase  in  her  own  name  by  the  wife  (who  shows  she  had  the  means 
under  her  control)  recites  it  was  so  purchased  with  funds  inherited  from  her  father,  she 
need  not  prove  the  identity  of  the  money  paid  for  the  property,  to  keep  it  paraphernal 
EUi$  V.  Bush,  5  A.  1 1 6. 

15.  To  distinguish  paraphernal  from  community  property,  or  to  form  an  exception  to 
the  rules  as  to  purchases  during  the  community,  it  is  indispensable  that  the  wife  pnrcbase 
herself,  or  through  an  agent,  and  in  her  own  name.     Dees  v.  Secde,  5  A.  688. 

16.  The  husband's  purchase  in  his  own  name  is  no  proof  whatever  that  he  intends  a 
separate  investment.  The  evidence  of  such  intention  should  be  sufficient  to  throw  the 
loss  on  him,  if  the  property  diminish  in  value  or  wholly  perish.  Bass  v.  Lardts,  7  A. 
104. 

17.  Property  purchased  by  the  wife  partly  on  credit  and  partly  for  cash,  with  para- 
phernal funds  never  in  her  husband's  possession  and  sufficient  to  pay  the  price,  is  para- 
phernal.    Metcalf  V.  Clark,  8  A.  286. 

18.  The  investment  of  paraphernal  funds  neecT  not  be  expressed  in  the  act  bj  which 
the  wife  acquires.  A  purchase  in  her  name  is  sufficient  to  pat  third  persons  on  in- 
quiry. She  is  bound  in  all  cases  to  establish  the  reality  of  the  sale  dehors  the  act,  and 
the  same  evidence  would  be  necessary  to  make  her  acknowledgment  in  the  act  binding 
on  her.     lb. 

19.  Slaves  purchased  by  a  wife,  not  shown  to  be  separated  in  property,  though  the 
title  be  taken  in  the  name  of  a  third  person,  will  be  liable  for  community  debts.  Andrea 
V.  Bradley,  10  A.  606. 

20.  Where,  after  a  valid  separation,  the  wife  buys  in  her  own  name,  and  is  shown  to 
have  received  from  her  father's  estate  more  than  enough  to  pay  the  price,  and  nothing 
suspicious  appears,  the  property  will  not  be  liable  for  community  debts  thoogh  inven- 
toried as  her  deceased  husband's.     Cormier  v.  Bt/an,  10  A.  688. 

21.  But,  in  such  case,  the  registry  of  a  brand  in  her  name  before  the  separation  will 
hot  prove  her  title  to  all  the  cattle  her  husband  afterwards  marked  in  that  brand,  it  not 
being  shown  that  she  ever  bought  or  inherited  any  cattle  in  which  her  husband  was  a 
dealer.     Ih. 

22.  A  purchase  by  the  husband  from  his  mother  is  not  different  in  legal  effect  from 
one  from  a  stranger.  In  either  case  the  property  is  community.  Succession  ofFifrtin, 
10  A.  739. 

23.  It  is  not  enough  for  the  wife  to  obtain  a  valid  separation ;  when  she  darau  prop- 
erty subsequently  acquired  in  her  own  name,  she  must  show,  when  called  on  so  to  do, 
that  it  was  purchased  with  paraphernal  fiinds  or  the  proceeds  of  her  industiy  after  dis- 
solution of  the  community.     Campbell  v.  Bell,  12  A.  193. 

24.  If  the  wife's  conduct  may  sometimes  forfeit  her  community  interest,  still  ber 
voluntary  abandonment  of  her  husband  for  many  years  before  his  death  will  not  prevent 
his  acquisitions  during  that  period  from  falling  into  the  community.  C.  C  2871, 2401. 
He  might  have  availed  himself  of  arts.  151,  2889  C.  C.  JqffHon  v.  Borddon,  U  A. 
618.     Infra,  XIV.  (b),  No.  6. 

25.  Though  it  be  the  husband's  intention  to  pay  out  of  his  separate  funds  for  propertj, 
yet,  where  it  is  not  so  expressed  in  the  act,  and  from  none  of  its  clauses  can  the  intention 
to  make  a  separate  purchase  be  inferred,  the  property  falls  into  the  commanitj  against 
which  the  price,  if  paid  with  his  separate  funds,  is  a  charge  in  his  favor.    lb. 

See  Pleading,  I.  (c),  1),  a,  No.  8.     Rent,  No.  10. 
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8)  2nchoai€  Acquisitions  Before,  Perfected  During,  and  Inchoate  Acquisitions  During^  Perfected  AfUr,  tho 

Community. 

1.  Where  the  husband's  purchase  is  complete  before,  though  the  notarial  act  to  evi- 
dence it  be  executed  after,  the  marriage,  and  part  of  the  price  be  paid  during  marriage 
from  community  funds,  the  property  is  his  own,  and  the  part  of  the  price  so  paid  a  charge 
against  him  in  favor  of  the  community.     Laiwson  v.  RipUy,  17  L.  238. 

2.  The  retransfer  to  the  wife  during  marriage  of  land  sold  by  her  before,  the  purchaser 
being  unable  to  pay  for  it,  is  not  a  purchase  during  marriage  ;  the  property  is  hers,  as  if 
the  sale  had  been  judicially  rescinded  or  never  made,  and  she  holds  by  the  original  title. 
FtJian  v.  FuU&n,  7  R.  73.    Obligations,  VIII.  (b).  No.  28. 

3.  A  husband  acquired  during  marriage  a  warrant  authorizing  the  entry  of  public 
lands  already  offered  for  sale,  and  located  it  on  lands  partly  occupied  with  his  family  but 
not  offered  for  sale  until  after  his  wife's  death.  Under  preemption  claims  acquired  dur- 
ing, he  after,  the  community,  purchased  other  lands.  Held;  the  title  never  vested  in  the 
community,  after  whose  dissolution  one  purchasing  from  him  without  notice  is  unaffected 
by  the  equitable  claims  of  the  wife's  heirs.     SeaOon  v.  McGiUy  2  A.  190.     Sale,  Y. 

4.  The  wife's  heirs  are  entitled  to  half  the  property  purchased  by  the  husband  during 
the  community,  though  not  paid  for  unti\  ailer  her  death,  subject  to  the  payment  of  half 
the  community  debts.     Morris  v.  Covington,  2  A.  259. 

5.  Where  land  purchased  during  the  community  is  incorrectly  describ^ed  in  the  con- 
veyance, but,  after  the  wife's  death,  a  new  conveyance  is  executed  to  the  husband  with 
a  correct  description,  the  title  enures  to  the  community.     lb. 

6.  Under  O.  C.  p.  336,  art.  64,  property  acquired  during,  though  the  right  to  acquire 
it  existed  before,  did  not  fall  into,  the  community  which,  however,  was  to  be  reimbursed 
the  price  if  paid  from  its  funds.  Barbel  v.  Langlds,  5  A.  213 ;  Succeuion  of  Morgan, 
12  A.  153. 

7.  So  where  the  husband  entered  a  back  concession  during,  though  he  had  the  right 
to  do  so  before,  the  marriage,  the  land  was  his  separate  property.  And  so  of  land 
purchased  by  him  before,  the  title  to  which,  however,  was  not  confirmed  until  after,  the 
marriage.    16. 

4)  Property  Acquired  by  Donation,  Inheritance,  or  from  a  Succession  Fallen  to  the  Wife. 

1.  Under  the  Spanish  government,  land,  granted  by  the  sovereign  to  the  husband  dur- 
ing marriage,  formed  no  part  of  the  community.  So,  too,  of  land  acquired  by  him  under 
O.  C.  p.  336,  art.  64,  as  a  donation  or  confirmation  of  a  settlement  ri^t.  1  N.  S.  324 ; 
4  N.S.  212;  5  N.  S.  99  ;  4  A.  248;  10  A.  613. 

2.  A  succession,  accruing  to  the  wife  during  marriage,  is  paraphernal  property. 
Flower  v.  O'Connor,  8  N.  S.  556 ;  AUen  v.  Allen,  6  R.  104. 

3.  Property  acquired  during  marriage  by  either  husband'  or  wife,  by  inheritance  or 
donation,  was  separate  property  by  the  Spanish  law.     Savenat  v.  Le  Breton,  1  L.  522. 

4.  So  property  conveyed  to  him  in  payment  of  money  inherited  by  her,  he  acknowl- 
edging in  the  act  that  he  received  it  as  part  of  her  estate,  was  paraphernal.  3,; 
Cfravenberg  v.  Savoie,  8  A.  499 ;  Morales  v.  Marigny,  14  A.  855. 

5.  Money  received  by  the  husband  during  marriage,  for  the  wife's  share  in  her  an- 
cestor's estate,  remains  her  separate  property ;  aUter,  under  the  code  Napoleon.  Robin 
V.  CastiUe,  7  L.  296 ;  JDominguet  v.  Lee,  17  L.  296.     Supra,  XI.  (a).  No.  7. 

6.  Where  the  husband,  administering  the  paraphernalia,  receives  a  conveyance  of  a 
slave  for  a  sum  inherited  by  the  wife,  such  slave  and  her  issue  after  the  conveyance  be- 
long to  the  community.     Comeau  v.  Fontenot,  19  L.  406. 

7.  In  a  judicial  sale  to  effect  a  partition  among  several  heirs,  the  husband  of  one  of 
them  may  purchase  the  property  which  will  then  become  community,  he  being  responsi- 
ble to  the  wife  for  the  price  only.     Rowley  v.  Rowley,  19  L.  574. 

8.  In  snch  case,  if  her  portion  be  imputed  to  the  price  h«  is  to  pay,  he  is  bound  to 
her  for  it,  and  she  is  entitled  to  a  general  mortgage  if  he  administer  her  paraphernalia. 
lb. 

9.  Where  a  wife  purchases  property  in  her  own  name  at  a  probate  sale  in  her  father's 
succession  to  pay  debts  and  effect  a  partition,  the  price  of  which  was  less  than  her  share, 
and  the  act  declares  the  price  had  been  paid  by  her,  the  prop^ty  will  be  paraphernal. 
So,  too,  where  she  avails  herself  of  her  right,  (C.  C.  1265-^,)  to  retain  the  price  until  the 
settlement  and  partition  of  the  succession,  executing  for  the  price  notes  signed  by  her 
and  her  husband  in  solido.  Stroud  v.  Humble,  2  A.  930  ;  Dyson  v.  Phelps,  14  A.  722. 
EviDKNCB,  XIV.  (a),  3),.No.  21. 


886  MARRIAGE,  XIIL  (b),  5). 

10.  The  rule,  that  grants  by  the  sovereign  were  ezdusivelj  the  grantee's,  applied  to 
all  cases  except  where  the  donation  was  for  military  services  to  the  sovereign  by  a 
husband,  who  had  served  without  pay  and  been  supported  by  the  community.  Faeio 
Real,  b.  3,  tit  3, 1.  3 ;  Hughey  v.  Barrow,  4  A.  248. 

11.  Where  a  husband  purchased  during  the  community  a  settlement  right  on  public 
lands  of  the  United  States,  and,  after  its  dissolution,  the  government  made  him  individ- 
ually a  donation  of  land  for  his  vendor's  settlement,  the  land,  under  the  Spanish  law 
then  in  force  in  this  state,  was  his  separate  property.     N.  R.  b.  10,  tit.  4, 1.  1 ;  lb. 

12.  Where  an  heir  consents  to  a  sale  to  effect  a  partition,  and  her  husband  buys, 
crediting  the  price  with  her  share,  the  property  is  community.   Dees  v.  Seale,  5  A  688. 

13.  Property  purchased  by  the  wife  in  her  own  right  and  name,  and  paid  for  out  of 
her  paternal  inheritance,  is  paraphernal.  It  is  not  changed  to  community  by  the  fiict 
that  the  heirs,  to  effect  a  partition,  agree  to  a  sale  of  all  the  property,  each  bebg  allowed 
to  substitute  for  his  purchase  notes  to  be  deducted  from  his  share.  Squier  v.  StoekUm^ 
5  A.  742. 

14.  Where  a  wife  at  a  sale  to  effect  a  partition  of  a  succession,  of  which  she  is  an 
heir,  purchases  in  her  own  name  property  of  which  she  retains  the  administration,  it 
will  be  paraphernal,  though  the  price  greatly  exceed  her  share.  Succeisian  of  Vanrenr 
sellaer,  6  A.  803. 

15.  A  private  sale  of  a  slave  to  the  wife,  never  recorded,  in  part-payment  of  her 
rights  in  her  father^s  succession,  when  nothing  shows  when  or  where  it  was  opened  nor 
the  amount  of  her  share,  is  insufficient  to  rebut  the  legal  presumption  of  title  in  the  com- 
munity, as  against  its  creditors.     C.  C.  2235  ;   WiUon  v.  Hendry^  12  A.  244 

5)  FruiiM  and  Revenues  of  SeparaU  Properh/;  and  Imyrooementa  Thereon. 

1.  Under  O.  C.  p.  332,  art  50;  p.  334,  art  62;  p.  102,  art  4;  p.  112,  art  12,  tiie 
issue  of  a  slave,  if  paraphernal,  was  also  paraphernal ;  but  under  the  Spanish  law  the 
issue  belonged  to  the  community.  Frederic  v.  Frederic,  10  M.  188;  Gonor  v.Hutbcnd, 
11  R.  626. 

2.  Improvements  on  lands,  granted  under  the  Spanish  government  by  the  sovereign 
to  the  husband  during  marriage,  form,  though  the  lands  themselves  do  not,  part  of  the 
community.     Frxque  v.  Hopkins,  4  N.  S.  212  ;  Hughey  v.  Barrow,  4  A.  248. 

3.  By  the  Spanish  law,  though  slaves  bought  with  the  wife's  money  brought  in  mar- 
riage, dotal  or  paraphernal,  became  her  property  whether  her  husband  were  insolveot 
or  not  at  the  dissolution  of  the  marriage,  yet  their  increase  belonged  to  the  community. 
Ducresl  V.  Bi/eau,  8  N.  S.  197  ;  Borie  v.  Borie,  5  L.  89. 

4.  Money  paid  by  the  wife's  father  to  her  husband  for  improvements  on  land  he  had 
given  her,  which  he  afterwards  took  back  giving  in  lieu  a  slave,  belongs  to  the  comma* 
nity.     Luckety.  Lucket,  11  L.  246. 

5.  The  fruits  of  paraphernal  property  do  not  belong  to  the  community,  unless  the  wife 
permit  the  husband  to  administer  it     C.  C.  2363-71 ;  Lamhert  v.  Franchebois^  16  L.  1* 

6.  Improvements  on  the  wife's  separate  property,  not  shown  to  have  been  paid  for  oat 
of  her  separate  funds,  though  the  property  be  mortgaged  to  secure  their  payment  as- 
sumed by  her  and  her  husband,  belong  to  the  community  and  are  liable  for  its  debts. 
Dominguez  v.  Lee,  17  L.  296.     Lifra,  (e),'4),  e.  No.  1. 

7.  The  fruits  of  paraphernal  property  administered  bj  the  husband  or  him  and  the 
wife  indifferently,  with  the  exception,  perhaps,  of  the  young  of  slaves,  belong  to  the  com- 
munity. C.  C.  2363 ;  Rowley  v.  Eawley,  19  L.  574.  Execution,  Y.  (a),  S),  c,  §  1, 
No.  13. 

8.  The  revenues  of  the  husband's  separate  estate  form  part  of  the  community.  GUm 
V.  Elam,  3  A.  611.     Infra,  (e),  4),  e,  No.  12. 

9.  The  wife's  right  to  improvements  on  property,  given  bj  the  sovereign  to  the  has- 
band  during  marriage,  is  under  the  Spanish  law  distinct  from  her  right  to  the  property 
itself;  the  augmentation  of  value  bj  the  common  labor  alone  makes  part  of  the  acqiu^ 
The  fact,  that  the  improvements  were  not  made  but  purchased  bj  thenii  does  not  afiect 
the  principle.     Hughey  v.  Barrow,  4  A.  248. 

10.  Children  bom  of  slaves,  which  are  separate  property,  do  not  enter  into  the  com- 
munity both  under  the  old  and  new  code.     Young  v.  Toung,  5  A.  611. 

11.  The  increase  of  animals  belongs  to  the  community.     Bonner  v.  GUI,  5  A  629. 

12*  The  analogy  between  the  relations  of  a  usufructuary  to  the  owner,  and  the  com- 
munity to  the  wife,  has  been  oflen  recognized  and  offers  a  safe  guide  in  deteimining 
questions  arising  between  the  two  latter.  Childers  v.  Johnson,  6  A.  634.  SuprOy  XI. 
(b),  No.  12. 
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13.  All  kinds  of  fruits,  natural,  cultivated,  or  civil,  produced  during  the  usufruct, 
belong  to  the  usufructuary  with  one  exception,  the  children  of  slaves ;  they  belong  to 
the  owner.  C.  C.  536-9,  525.  This  exception  was  taken  from  the  Roman  and  Span- 
ish law.     Inst.  2  L.  1  T.  37  § ;  P.  3,  T.  31, 1.  23 ;  3.     Servitudes,  I.  No.  3. 

14.  Arts.  2363-71-75  C.  C.  give  the  community  the  fruits  of  separate  property; 
and  art.  537  designates  the  children  of  slaves  as  fruits  ;  but  it  does  not  therefore  follow 
that  the  children  of  slaves,  which  are  separate  property,  belong  to  the  community.     lb, 

15.  These  articles  under  recognized  canons  of  interpretation,  Codes,  I.  Nos.  14-16, 
20,  are  to  be  so  construed  as  without  doing  violence  to  their  terms  to  harmonize  with 
other  articles  on  the  same  subject-matter.  Though  one  article,  which  is  but  a  definition, 
designate  the  children  of  slaves  as  "fruits,"  yet  many  others,  183,  491,  536-9,  2351 
C.  C.  except  them  from  the  consequences  flowing  from  that  character ;  and  the  term 
must  be  restricted  to  its  ordinary  legal  sense  as  not  including  such  children.  C.  C. 
2376 ;  act  7  June,  1806,  §  9,  No.  33 ;  lb.     Privilege,  IlL  (b),  1),  No.  3. 

16.  Where  a  wife  married  before  the' old  code  when,  under  the  Spanish  law,  the  chil- 
dren of  her  paraphernal  slaves  belonged  to  the  community,  and  the  latter  is  dissolved 
after  that  code  under  which  such  children  remain  her  separate  property,  she  can  claim 
them  as  such.    DeshauteU  v.  Fonienot^  6  A.  689. 

17.  Where  the  husband  dies  after  planting  but  before  harvesting  a  crop,  no  distinc- 
tion is  made  between  the  portion  produced  before  and  after  his  death.  The  fruits  fall 
into  the  community,  subject  to  the  charges  of  cultivation  and  other  incidental  expenses. 
C.  C.  2376 ;    Wilcox  v.  Hmd&rs<m,  9.  A.  347  ;  HarreU  v.  HarreU,  12  A.  549. 

18.  Where  a  plantation,  an  undiivided  interest  in  which  is  the  wife's  paraphernal  prop- 
erty, never  in  her  husband's  possession,  is  managed  by  an  agent  appointed  by  her  and 
her  CO- proprietor,  her  portion  of  the  revenues  will  not  fall  into  the  community.  C.  C. 
2863-71.  The  fact,  that  the  agent  consulted  the  husband  as  to  the  crops,  settlement  of 
accounts,  etc.,  subject  always  to  the  wife's  ratification,  does  not  change  the  character  of 
the  administration.  Such  acts,  resulting  naturally  from  the  marital  relation,  are  not  in 
legal  contemplation  substantive  acts  of  administration  by  which  rights  to  property  are 
acquired.     Dodd  v.  OriUiony  14  A.  68. 

(c)   Of  What  Pastiveh  Composed,  /-   ^  v  ,;   ' 

1.  Afivr  hwsing  conndered  of  what  the  community  is  composed  activementV— u^Ao^  is  j 

due  to  it  —  a  logical  classification  seems  to  require^  thai  there  should  he  next  coJ^^dj^refi  cf;^    :.       "* 
what  the  community  is  composed  passivement  —  what  is  due  by  t^.     For  the  ^ethry  of  the    '         ^  >, 
community  isy  that  qui  sentit  commodum  sentire  debet  et  onus ;  and  as  it  ahshrbs.qs  well  *> 

the  revenues  of  all  property  enjoyed  and  administered  by  the  husband  de  jure  W  le^ietAf/.  IL  \  ,  J 
as  the  products  of  the  labor  of  both  husband  and  wife  and  their  acquisitions  (ftB^ga  niar-         ^^#^ 
riaye  whether  by  joint  donation,  purchase,  or  in  any  similar  way,  so,  on  the  othernaSfStf^j^^^ 
assumes  the  correlative  obligation  to  defray  the  household  expenses,  educate  the  childreti^ 
support  them  and  the  parents,  and  bear  all  other  marriage  charges  and  debts  contracted  for 
the  p€trtnership  during  the  partnership's  existence.    CI  (7. 2371,2372.    Here  then,  perhaps, 
should  have  been  placed  the  decisions  relative  to  the  obligations  of  the  community.      Under 
a  classification,  however^  which  though  less  logical  has  been  found  more  convenient,  they 
have  been  differently  arranged  and  will  be  found.  Supra,  VIIL  (c)  ;  (d) ;  Infra,  (e), 
4),B. 

(d)  Its  Administration;  Alienation  of  Community  Property;  and  General  Nature  of 

Wife's  Interest. 

1.  Property,  acquired  by  a  wife  for  a  valuable  consideration  during  marriage,  may  be 
sold  by  her  and  her  husband.    De  Armas  v.  Hampton,  11  M.  552. 

2.  The  wife  has  an  interest  in  the  community,  even  before  its  dissolution.  Dixon  v. 
Dixon,  4  L.  190.    Evidence,  XVI.  (b),  4),  No.  20. 

3.  The  wife  has  no  action  against  her  husband  for  community  property,  sold  by  him 
before  a  suit  for  separation.     C.  C.  148,  2373  ;  Toume  v.  Creditors,  6  L.  462. 

4.  A  wife,  failing  in  her  suit  for  a  separation  from  bed  and  board,  has  no  remedy  as 
to  community  property  sold  by  the  husband.     Toume  v.  Toume,  9  L.  457. 

5.  The  husband,  as  hea4  of  the  community,  may  alienate  its  property.  When  done 
collusively,  to  injure  the  wife,  she  has  her  remedy  against  his  heirs  after  his  death  under 
2373  C.  C.  and,  perhaps,  after  a  separation  ftx>m  bed  and  board.  SmaUwood  v.  Pratt, 
S  R.  162. 
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6.  Neither  the  wife  nor  her  heirs  are  third  persons,  as  to  the  husband,  in  relation  to 
his  acts  as  head  of  the  community.  Domestic  papers  admissible  against  him  are  so 
against  her  or  her  heirs.     OaldweU  v.  Hennen^  5  R.  20. 

7.  The  wife's  child  claiming  against  a  third  person  in  possession  property,  which 
belonged  to  the  community,  must  show  that  his  £eitber  had  such  a  title,  on  its  dissolution, 
as  to  be  able  in  his  own  right  and  as  tutor  of  his  son  to  maintain  a  petitory  action.  Ih, 

8.  If  any  valid  engagements  be  made  by  the  father  during  the  community,  showing 
that  his  apparent  title  is  not  a  real  one,  whether  evidenced  by  private  writings  shown  to 
exist  and  proved  aliunde  to  have  a  real  date,  or  by  authentic  acts,  Uiey  bind  the  com- 
munity and  descend  to  the  wife's  heir  as  a  necessary  burden  on  his  inheritance,  estop- 
ping him  from  disturbing  a  title  derived  from  the  community.  lb.  Minors,  IIL  (g), 
2),  No.  21. 

9.  A  wife  cannot  alienate  any  part  of  the  real  or  personal  estate  of  the  community,  or 
throw  any  obstacle  in  the  way  of  its  disposition  by  the  husband,  during  the  oommunity. 
But  she  may  dispose  of  her  private  estate,  and  so  of  that  portion  of  the  commanity 
which,  after  her  death  and  its  settlement,  may  become  part  of  her  estate.  Ptetbm  v. 
Humphreys,  5  R.  299. 

10.  To  annul  the  husband's  sale  of  community  property,  it  is  not  enough  under  2373 
C.  C.  to  show  it  simulated ;  it  must  be  proved  fraudulent  to  iiyure  the  wife.  Suecunon 
of  Pachoood,  12  R.  334. 

11.  The  wife's  sale  of  community  property  with  her  husband's  concurrence  is,  as 
their  joint  act,  binding  on  both.    Kirldand  v.  N,  0.  Gas  Co.,  1  A.  297. 

12.  The  husband,  as  head  of  the  community,  may  alienate  a  Hire  onereux  its  immova- 
bles without  the  wife's  consent     C.  C.  2373 ;   GtUce  v.  Lawrence^  2  A.  226. 

13.  A  voluntary  surrender  by  the  husband  to  his  creditors  becomes,  after  acceptance, 
an  alienation  of  the  property  vesting  the  title  in  them ;  and,  where  the  property  was 
acquired  during  marriage,  the  proceeds  must  be  applied  to  the  debts  proved  in  eaneunOf 
giving  the  preference  to  those  of  the  community.  Stat.  29  March,  1826,  §2,  No.  74; 
lb, 

14.  The  wife's  only  recourse,  when  the  husband  alienates  oommunity  property  in  fraud 
of  her  rights,  is  against  his  heirs  afler  its  dissolution.     Jb, 

15.  Our  laws,  like  those  of  Spain,  recognize  no  title  in  the  wife  to  any  part  of  the 
acquets  during  marriage ;  she  becomes  owner  of  one  half  only  after  its  dissolution.     lb. 

16.  The  husband,  as  head  of  the  community,  may  dispose  of  its  movables  even  by  a 
gratuitous  title  for  the  benefit  of  any  person  without  the  wife's  consent.  C.  C  2373 ; 
Glenn  v.  JSlam,  3  A.  611 ;   Wolfy.  Wolf,  12  A  529. 

17.  The  husband  may  alienate  the  property  of  the  oommunity  during  its  ezistenoe, 
and  even  dispose  of  it  by  gratuitous  title,  if  not  in  fraud  or  to  the  prejudice  of  his  wife. 
C.  C.  2373 ;  TVahan  v.  TVahan,  8  A.  455. 

18.  A  husband,  unknown  as  such,  for  many  years  lived  in  voluntary  separation  from 
his  wife,  permitting  her  to  act  as  B.feme  sole  and  contributing  nothing  to  the  community. 
She,  acquiring  some  means,  invested  them  in  real  estate  under  the  name  of  another. 
The  latter  sold  it  to  A  who,  having  made  thereof  a  donation  in  due  form  to  the  wife, 
afterwards  purchased  it  from  her  as  a  widow  and  then  sold  it  to  defendant,  an  innocent 
purchaser  for  value.  These  titles  were  all  duly  registered.  After  the  wife's  death,  the 
husband,  without  offering  to  restore  the  price,  sued  defendant  for  the  propeiiy  as  that  of 
the  community  alienated  without  his  assent.  Held ;  defendant  is  entitled  to  judgment 
Woofers  V.  Feeny^  12  A  449. 

19.  The  written  titles,  holding  the  property  out  to  the  world  as  the  wife's  separate 
estate,  C.  C.  2371,  disclosed  no  interest  in  the  husband  who,  if  defrauded  by  her,  must 
look  to  her  heirs  or  confederates.  But  he  cannot  by  parol  despoil  a  purchaser  for  value 
of  real  estate  under  titles  apparently  perfect  without  notice  of  a  latent  claim,  having  no 
equity  and  the  result  of  his  own  misconduct     lb. 

20.  Merbick,  C.  J.  As  the  husband  suffered  the  property,  though  really  the  com- 
munity's, to  stand  on  the  public  records  as  the  wife's,  it  must  as  to  innocent  third  persons 
be  considered  as  really  such.  Her  sale  under  such  circumstances  is  not  an  absolute 
nullity.  As  the  heirs  could  not  reclaim  the  property,  if  paraphernal,  without  restoring 
the  price,  so  he  cannot  reclaim  it,  if  community,  without  doing  the  like  equity  and  with- 
out making,  not  only  the  purchaser  and  possessor  parties,  but  also  her  heirs  who  alone 
appear  interested  in  the  rescission  or  ratification  of  the  sale.'  lb.     Sale,  Y.  (a).  No.  1. 

21.  Arts.  2372-3  C.  C.  must  be  construed  together;  and  as  the  husband  may  alienate 
the  oommunity  property  without  the  consent  of  the  wife  who,  having  but  an  eventual 


MARRIAGE,  XIII.  (e),  1) ;  2) ; 

interest,  may  never  accept  the  community,  his  creditors  befc 
property.     Davis  v.  Compton,  13  A.  396. 

22.  The  husband,  as  head  of  the  community,  acquires  and  8 
of  which  he  has  entire  control,  and  in  no  portion  of  which  has 
erentnal  and  contingent  on  her  acceptance  of  the  commt 
special  or  proprietary  interest.  By  her  renunciation  she  bee 
ance  she  stands  —  a  stranger  to  the  acquets  and  gains.  S\ 
469. 

23.  A  valid  sale  of  community  movables  may  be  made  by 
and  family  with  the  necessaries  of  life,  which  the  husband  fai 
do.  Nor  will  it  matter  that  there  are  pending  between  the  p 
of  which  they  mutually  claim  a  separation.  His  authorizatio 
of  which  have  been  applied  to  the  necessities  of  his  wife  and 
and  he  cannot  recover  the  property.     Johnston  y.  Pike,  14  A. 

24.  Art  1779  C.  C.  speaks  generally  of  contracts  for  nece 
the  wife  to  a  mere  purchase  thereof.  Her  power,  however,  e 
husband's  authorization  can  be  legally  presumed ;  and  that  pr 
emergency  created  by  his  neglect,  and  her  consequent  duty  to 
with  the  necessaries  of  life.     lb.     Supra,  VIII.  (c),  No8.  43, 

25.  Merrick,  C.  J.,  concurring.  Land,  J.,  being  absent, 
recover  without  tendering  the  amount  paid  for  his  benefit  by  d  : 
I  concur,  with  some  hesitation,  in  the  decree.     Ih,     Petito  \ 
TiONS,  II.  (d).  No.  7. 

See  Infra,  XV.  (b),  2),  d.     Pleading,  I.  (c),  1). 

(e)  Dissolution  of  the  Community  and  its  d 

1)  In  General. 

1.  The  continuation  of  the  community  between  the  survivii 
heirs,  under  the  laws  of  Spain,  was  founded  on  the  Fuero  1 1 
proved  to  be  in  force  in  the   place  where  such  continuatic 
Meuillon,  3  M.  120. 

2.  If  the  surviving  husband  or  wife  retain  possession  of  cc 
will  belong  to  a  particular  community,  existing  in  relation  ther* 
and  the  heirs  of  the  deceased.     Gate  v.  Davis,  4  M.  652.     1\ 

2)  Mode  of  Dissolution. 

1.  27ie  community  is  dissolved  ^:  (1)  death;  (2)  a  Judy? 
marriage,  C.  C.  118, 119,  120 ;  Supra,  IV.  Nos.  2,  7 ;  (3)  ajh 
of  an  absentee  the  provisional  possession  of  his  estate,  C.  C.  6c 
property  which,  first,  is  effected  by  a  judyment  in  an  action  instil 
second,  flows  as  a  necessary  consequence  from  a  judgment  of  st\ 
or  divorce  a  vinculo  matrimonii.  Here,  then,  a  rigorous  classiflc 
cisions  which  relate  to  the  judicial  separation  of  property ;  hut,  J 
the  defective  arrangement  of  the  civil  code  has  been  followed 
subject  will  be  found.  Infra,  XIV. 

3)  Acceptance  or  Renunciation  of  the  Oommur 

1.  A  wife  cannot  renounce  the  community,  if  she  have  trans 
it  for  the  purchase  of  property  in  her  own  name.     8  M.  717, 11 

2.  If  the  widow  accept  the  community  by  suing  for  part 
show  that  she  has  renounced  or  has  a  right  to  renounce,  she  h 
the  debts  and  may  be  sued  in  the  district  court.     Flood  v.  She 

3.  A  surviving  wife,  who  fails  to  have  an  inventory  made 
however  inconsiderable,  in  the  manner  prescribed  for  beneficia 
It  is  not  enough  to  present  a  petition  to  the  probate  court,  pra} 
must  see  that  it  is  done  and  point  out  to  the  judge  all  the  efi 
which  if  she  conceal  or  make  way  with  any  part,  she  cannot  r 
81-82-87  ;  lb.  ;  Chapman  v.  Kimball,  6  R.  94. 

4.  If  the  widow  accept  or  intermeddle  so  as  to  render  herse 
she  may  be  sued  in  the  ordinary  tribunals.     Cox  v.  Hunter,  1 

5.  Where  a  widow,  who  administers,  has  an  inventory  made 
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and  acts  as  tutrix  of  the  heirs  renouncing  the  oommunitj,  and  afterwards,  a  will  being 
found,  qualifies  as  executrix  and  pays  certain  debts  without  an  order  of  court,  she  will 
not  be  liable  as  an  intermeddler  to  a  creditor,  himself  her  legal  adviser,  there  being  no 
attempt  to  defraud  or  conceal.     Selby  v.  Bass^  19  L.  499. 

6.  The  effect  of  a  renunciation  is  to  place  the  wife  in  the  same  situation  as  if  no  com- 
munity had  ever  existed  ;  and  everything  done  during  marriage,  in  relation  to  the  sale 
or  purchase  of  property,  must  be  viewed  as  done  by  the  husband  alone.  4  B.  71,  335 ; 
7  N.  S.  69.  Mortgage,  IV.  (c),  1),  Nos.  1,  8,  33 ;  2),  No.  9 ;  3),  No.  1.  Registrt, 
III.  (a),  1),  D,  No.  6a. 

7.  The  wife's  heirs  may  renounce,  to  exonerate  themselves  from  the  debts,  C.  C 
2879  ;  but  the  husband  can  never  do  so,  directly  or  indirectly.  Suceeuion  o/Baum,  11 
R.  314. 

8.  A  wife  who  has  concealed  or  converted  to  her  own  use,  without  accounting  there- 
for, any  of  the  community  effects,  cannot  renounce.  But  for  whatever  cause  she  may 
have  forfeited  the  right  of  renouncing,  she  or  her  succession  can  be  made  responsibk 
only  for  half  the  debts  contracted  during  the  marriage.  C.  C.  2378-87  ;  12  R.  Ua;  2 
A.  266,  575;  14  A.  567. 

9.  A  wife  may  render  herself  personally  liable  for  half  the  debts  by  her  acts,  thoogb 
without  any  fraudulent  intent ;  as,  by  taking  an  active  concern  in  the  aflSurs  of  the 
succession,  failing  to  make  an  inventory  before  renouncing,  etc     lb, 

10.  The  acceptance  and  renunciation  of  the  community  by  the  wife's  heirs  are  sub- 
ject to  the  rules  for  the  renunciation  or  acceptance  of  successions  with  benefit  of  ioTen- 
tory  ;  and  the  rights  of  creditors  are  the  same  in  both  cases.  C.  C.  2383 ;  Succemon  of 
Plauchi,  2  A.  575. 

11.  The  creditors  may,  in  either  case,  sue  the  legal  representative  of  the  succession, 
or  oppose  his  account.  If  they  do  so,  on  his  exception  that  the  time  allowed  the  heir 
for  deliberating  has  not  expired,  the  proceedings  must  be  stayed  until  expiration  of  the 
term  or  the  heir  decide.  C.  C.  1046.  Where  no  such  exception  is  taken  in  writing  or 
argument,  the  court  will  proceed  to  decide  on  the  creditors'  rights.     IL 

12.  The  wife's  renunciation,  to  exonerate  herself  from  personal  liability,  must  be 
express.  The  community  cannot  be  accepted  with  benefit  of  inventory.  C  C.  237S- 
79-82 ;  Mmget  v.  Pate,  3  A.  269. 

13.  Where  the  husband's  succession  would  not  defray  expenses  of  its  administiatioD 
and  he  dies  in  absolute  destitution,  his  widow  cannot  be  made  responsible  for  his  debts 
under  2387  C.  C,  because  she  took  possession  of  certain  old  trunks  whidli  the  eridenoe 
renders  it  highly  probable  contained  nothing  but  papers  and  old  clothes,  which  she 
offers  to  return.     Souhiran  v.  Bivollet,  4  A.  328. 

14.  A  widow  who  has  not  renounced  is  presumed  a  partner  in  community,  and  cannot 
apply  the  assets  to  her  individual  claims,  to  the  prejudice  of  its  creditors.  Suoeatumof 
jjefeauj  5  A.  593. 

15.  The  conversion  of  property,  which  renders  a  widow  liable,  must  be  Iraudnleot 
and  with  the  view  of  appropriating  to  her  own  use  property  she  knew  belonged  to  the 
husband's  estate.     Bonner  v.  6rt/7,  5  A.  629. 

16.  This  conversion  must  have  also  occurred  prior  to  l!kr  renunciation;  if  donea^r, 
she  incurs  no  greater  penalties  than  others  doing  the  same  thing.     M. 

17.  The  renunciation  of  the  community  by  the  wife's  heir  has,  like  that  of  a  saccessioo, 
a  retroactive  effect ;  he  is  considered  as  never  having  had  any  interest  in  it,  and  his  por- 
tion belongs  to  the  surviving  partner  by  force  of  his  original  title,  jure  nan  deeretcmuU* 
Fahre  v.  Bepp,  7  A.  6, 

18.  Though  as  against  other  creditors  the  wife's  renunciation  may  be  inoperative,  yet 
by  one  who,  exercising  a  complete  moral  control  over  a  young  and  inexperieuoed  wife, 
has  acquiesced  in  her  conduct,  she  cannot  be  regarded  as  having  accept^  or  intermed- 
dled with  the  community,  and  so  liable  for  its  debts.     Wilcox^.  Bendenon,  9  A  347. 

19.  She  will,  however,  be  liable  for  the  property  received  and  converted  to  her  own 
use.     Jh, 

20.  In  a  suit  for  a  divorce  against  a  wife  represented  only  by  a  curator  ad  hoc,  who 
files  a  general  denial,  a  judgment  dissolving  the  community,  and  referring  the  parties  for 
its  settlement  to  a  notary  public,  is  a  mere  recognition  of  her  right  to  accept  or  renounce 
as  she  may  deem  proper.  .  Berman  v.  Theurer,  1 1  A.  70. 

21.  In  such  case,  an  inventory  at  which  she  denies  she  was  ever  notified  to  attend  and 
has  been  represented  by  one  acting  as  her  agent,  whose  authority  she  repudiates  and 
nothing  in  the  record  establishes,  is  no  proof  of  her  acceptance.     Ih. 
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22.  Where,  in  such  case,  she  suffers  eight  years  to  elapse ; 
without  any  act,  from  which  her  acceptance  can  be  clearly  ii 
tition  of  the  community  is  barred,  unless  her  husband's  cond 
ascertaining  her  rights.  She  will  be  considered  under  23 8£ 
Jh. 

23.  A  surviving  wife  is  presumed  to  accept,  and  her  righ 
the  same  rules  as  govern  the  beneficiary  heir.  AHter,  as  t< 
less  she  accept  within  the  delay  allowed  or  obtain  a  prolono 
renounced.  In  the  latter  case,  the  interest  of  creditors  and 
delay  should  be,  as  provided  by  the  code,  a  short  one.     lb. 

24.  A  wife  separated  in  property  is  not,  from  the  mere  n< 
within  the  legal  delay,  personally  liable ;  on  the  contrary,  sh 
ance.     Audrich  v.  Lamothe^  12  A.  76. 

25.  The  code  distinguishes  between  the  wife  separated 
not  The  former  is  presumed  to  renounce,  the  latter  to  ac 
legal  dday  to  elapse  without  making  an  inventory,  this  pi 
each  yum  et  dejure;  so  that  both  within  the  appointed  tim< 
she,  who  is  presumed  to  renounce,  would  accept,  or  if  she 
would  renounce,  the  community.     G.  C.  2382,  2404 ;  Ih. 

26.  Art.  2404  C.  C.  is  taken  from  art.  1468  C.  N.,  with  tl 
former  speaks  of  the  wife  separated  in  property,  the  lattei 
separated  from  bed  and  board  or  divorced,  so  that  all  grounc 
existing  among  the  French  commentators,  as  to  the  presum] 
the  wife  is  separated  in  property  only,  is  removed  under  oui 

27.  Though  a  wife,  separated  in  property,  by  her  negle< 
feit  her  right  to  accept  the  community,  still,  if  she  conceal  oi 
efibcts,  she  is  liable  as  a  partner.     C.  C.  2387 ;  lb, 

28.  The  widow's  acceptance  will  no  more  take  the  admi 
succession  from  the  executor  or  administrator,  than  would  a 
Succemon  of  McLean,  12  A.  222. 

29.  No  particular  formalities  are  required  for  the  accepi 
bed  and  board;  like  the  heir's  acceptance  of  a  succession,  i 
C.  C.  982 ;  Wittiamton  v.  AmiUon,  13  A.  887. 

.30.  So  where  within  thirty  days  after  a  separation  from  b 
community  and  directing  a  partition,  the  husband  makes  an 
which  she  sues  to  rescind  for  lesion,  he  cannot  plead  under 
of  thirty  days  against  her  right  to  accept.  The  formality  of 
her  acts,  and  her  joining  in  the  partition,  an  express  accepts 

81.  Under  C.  0.  2882  the  widow,  unless  she  renounce,  is 
C  C.  2889  the  wife  separated  from  bed  and  board,  unless 
renounce-;   while  under  C.  C.  2404  the  wife  separated  in 
which  implies  that  she  is  not  presumed  to  accept  from  mere 
trary.     Snoddy  v.  BrctsheoTy  18  A.  469. 

82.  So  where  the  wife's  petition  and  judgment  separating 
to  the  community,  and  she  shows  no  symptom  of  a  disposi 
considered  as  never  having  had  any  Interest  therein.     ]b. 

83.  So  long  as  the  creditors  do  not  force  the  widow  to  ac 
mnnity,  of  which  she  has  an  inyentory  made,  she  may  re 
enjoys  this  right,  she  cannot  be  charged  as  a  partner,  but 
funds  to  her  individual  claims  in  preference  to  those  of  the  ( 
1043-8, 2888 ;  C.  P.  980-2 ;  Sueceman  of  Biehardsan,  14  j 

84.  Whatever  the  effect  of  the  widow's  failure  to  take  an 
ing  the  benefit  of  act  25  March,  1844,  No.  152,  she  must  di 
keeps  possession  of  the  estate  without  an  inventory  and  befor 
minor  heirs,  or  administratrix,  pays  debts  stipulating  in  wri 
must  be  presumed,  in  the  absence  of  explanatory  evidence, 
capacity  in  which  she  had  authority,  and  will  be  bound  as 
credited  individually  for  the  sums  paid.  C.  C.  987-^,  990- 
A.  567.    EvmEKOB,  HI.  (b),  No.  6. 
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i)  Efftet  upon  the  THtle  to  Community  Propertu;  Rights  of  the  Parties  thereto;  and  liquidation  of  ike 

(immunity, 

A.  In  Greneral. 

1.  The  surriving  partner  of  the  communitj  has  the  right  to  have  his  half  given  to  him 
in  kind,  if  it  can  be  done.     Placenda  v.  Placencia,  8  L.  573. 

2.  The  distinct  interests  of  the  parties  attach  at  the  dissolution  of  the  marriage,  sabject 
to  the  right  of  the  wife  or  her  heirs  to  renounce  and  be  exonerated  from  oommunitj  debts. 
German  v.  Gay,  9  L.  583 ;   Gale  v.  JDavii,  4  M.  652. 

3.  Afler  the  husband's  death,  the  community  debts,  for  which  as  its  head  he  is  always 
liable,  are  generally  set  up  against  his  succession ;  but  if  the  wife  die  first,  applicatioD  is 
generally  made  to  the  husband  alone.    Lawson  v.  Ripiey,  17  L.  238. 

4.  Although  the  distinct  interest  of  the  wife  or  her  represientatives  attach  at  the  disso- 
lution of  the  marriage,  subject  to  the  right  to  renounce,  they  can  claim  nothing  until  debts 
be  paid.  They  cannot  sue  for  half  the  price  of  any  specific  property  acquired  during  the 
marriage,  where  a  liquidation  of  the  community  does  not  show  any  gains  to  be  divided. 
1  B.  378 ;  7  R.  378 ;  2  A.  30.     Infra,  E,  No.  20 ;  XV.  (b),  2),  d,  No.  11. 

5.  In  the  absence  of  any  evidence  of  debts  against  the  community  the  legal  presamp- 
tion  is,  that  there  are  none.     Spencer  v.  Conrad,  9  R.  78. 

6.  A  widow,  who  has  accepted  the  community,  is  entitled  to  half  the  balance  due  afWr 
a  full  administration  and  payment  of  all  debts ;  and,  to  this  end,  she  has  a  right  to  call  on 
the  administrator  for  an  account  and  provoke  a  partition ;  but  she  cannot  require  him  to 
account,  and  recover  judgment  for  a  specific  sum,  and  cause  herself  to  be  placed  on  the 
tableau  of  distribution  for  such  sum  as  if  a  creditor  of  the  estate.  Sttecestian  of  TTumat, 
12  R.  215 ;  Wood  V.  Stokes,  13  A.  143. 

7.  Where  the  husband  dies  after  a  cession  to  his  creditors,  the  wife  has  recourse  against 
the  syndic  only  for  half  of  any  balance  in  his  hands  after  payment  of  all  debts.  Gitice 
V.  Lawrence,  2  A.  226. 

8.  A  daim  for  a  tomb  is  not  a  community  debt,  and  must  be  borne  by  the  estate  of 
the  deceased  partner.     Succession  of  Smith,  9  A.  107. 

9.  Negotiable  notes  of  the  husband  for  his  individual  debts  during  the  commanity,  not 
shown  to  have  been  acquired  after  maturity  or  with  notice,  may,  after  his  death,  be 
enforced  against  the  community  property ;  the  holder  will  not  be  compelled  to  proceed 
against  his  separate  estate.  Succession  of  Ourtis,  10  A.  662.  Supra,  YIIL  (c). 
Bills  and  Notks,  IV.  (e),  2),  No.  3. 

10.  The  community  funds,  from  which  its  debts  are  to  be  paid,  should  be  in  the  hands 
of  him  who  is  charged  with  their  payment.  Hence  the  settlement  of  the  husband's  suc- 
cession, of  which  that  of  the  community  is  the  natural  consequence,  carries  with  it  the 
sale  of  sufficient  community  effects  to  pay  its  debts.     Succession  of  McLean,  12  A  222. 

11.  The  community  debts  must  be  paid  out  of  its  property ;  and  the  widow's  share  is 
equally  burdened  with  that  of  the  husband's  succession  for  their  discharge.  Lawstm  v. 
Lawson,  12  A.  604. 

See  CouBTS,  II.  (d),  4).  Donations,  VI.  (b),  3),  No.  12.  Succession,  VIII.  (c), 
7),  D,  No.  25;  (f),  5).    Transaction,  No.  24. 

B.  Presomption  of  Commanity,  and  Resumption  of  Separate,  Proper^. 

1.  By  the  Spanish  law  and  that  now  in  force,  all  the  effecte,  which  the  spouses  po»- 
sess  at  the  dissolution  of  the  marriage,  are  presumed  common  until  they  prove  which 
they  brought  in  marriage,,  or  have  acquired  by  donation  or  inheritance.  C.  C.  2374; 
7  M.  362;  6  R.  508;  11  R.  314;  12  A.  646. 

2.  The  wife's  collateral  heirs  may  demand  her  paraphernal  property  at  onoe  withoot 
waiting  for  a  settlement  of  the  community ;  they  are  seized  of  her  separate  estate 
from  the  moment  of  her  decease.  Robin  v.  Castitte,  7  L.  296;.  McCMand  y.Bid^- 
man,  5  A.  564. 

3.  In  settling  a  community  between  a  surviving  partner  and  the  heirs  of  the  deceased^ 
particular  reference  must  be  had  to  its  affairs  at  the  dissolution ;  and  though  the  effects 
then  possessed  be  presumed  common,  this  must  yield  to  contrary  proof.  nihod$(nix  t. 
Thihodeaux,  16  L.  40. 

4.  To  arrive  at  this  proof,  it  is  necessary  to  consider  the  property  the  spouses  pos- 
sessed at  their  marriage ;  that  acquired  during  their  marriage ;  and  that  redprowUy 
owned  and  possessed  at  its  dissolution.     lb, 

5.  On  dissolution  of  the  communitj',  the  property  each  partner  owned  before  its  incep- 
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tion,  and  that  acquired  bj  inheritance  or  donation  during  its  continuance,  is  to  he  resumed 
bj  the  owner,  his  or  her  heirs.     Fuselier  v.  MassCy  19  L.  329. 

6.  A  widow  has  a  right  to  her  paraphernal  estate,  independently  of  any  settlement  of 
the  community.  She  cannot  be  charged  with  her  share  of  its  particular  debts,  but  only 
the  final  balance  on  a  settlement,  in  case  she  have  tacitly  or  expressly  accepted  the  com- 
munity.    Jeaudron  v.  Boudraux,  1  R.  883.     Infra^  e,  No.  20. 

7.  Everything  left  at  the  dissolution  is  presumed  common,  unless  it  be  proved  what 
each  spouse  brought  in.  This  need  not  be  by  an  authentic  instrument  contemporaneous 
with  the  marriage ;  any  legal  evidence  is  admissible.  The  community,  as  established 
by  the  Spanish  law  and  the  code  of  1808,  remains  unchanged  in  this  i-espect.  Note*  v. 
Carraby,  5  R  292. 

8.  Whatever  either  party  brought  in,  is  to  be  deducted  from  the  mass  and  the  balance 
alone  divided.  It  will  not  suffice  to  show,  that  either  possessed  particular  property  or 
had  a  sum  of  money  before  marriage ;  it  must  be  proved  his  at  its  celebration.     lb. 

9.  The  widow,  on  recovering  a  paraphernal  slave,  will  not  be  compelled  to  pay  for 
the  food  and  clothing  of  the  slave's  children,  the  slave's  services  being  equivalent  to  such 
expenses.    Allen  v.  AUen^  6  R.  104.     Infra,  e.  No.  16. 

10.  The  property,  found  at  dissolution  of  the  marriage,  constitutes  the  body  of  ac- 
gvets  and  gains.     C.  C.  2374;  Succession  of  Packwood,  12  R.  834. 

11.  Real  property  inherited  during  the  marriage,  and  existing  in  kind  at  its  dissolu- 
tion, should  not  be  included  in  the  settlement  of  the  community ;  it  must  be  withdrawn 
by  the  owner  in  its  condition  at  the  dissolution.     Mercier  v.  Canongej  12  R.  885. 

12.  The  husband's  separate  creditors,  alleging  neither  fraud  nor  simulation,  can  exer- 
cise no  greater  rights  than  he  could ;  and  like  him  must  show  in  a  contest  with  his 
children  what  effects,  existing  at  the  wife's  death,  he  brought  into,  or  acquired  by  dona- 
tion or  inheritance  during,  marriage.     Union  Bank  v.  Marin,  8  A.  34. 

13.  When  the  value  of  the  services  of  slaves,  the  separate  property  of  one  of  the 
spouses,  is  claimed  from  the  survivor  who  has  enjoyed  them  after  dissolution  of  the 
community,  the  expense  of  rearing  their  children  and  their  maintenance  will  be  deducted. 

Walker  v.  Duverger,  4  A.  569 ;  Marcos  v.  Barcas,  5  A.  265. 

14.  One  partner  cannot,  under  the  mere  presumption  of  2874  C.  C,  question  the  title 
of  the  other  to  property  possessed  before  the  community.  So,  slaves  in  possession  of 
the  husband  as  owner  before  marriage,  though  there  be  no  other  proof  of  ownership, 
will  be  regarded  as  his ;  the  onus  is  on  the  widow,  claiming  them  as  part  of,  to  show 
they  were  acquired  during,  the  community.     Succession  of  McGUUand,  14  A  762. 

See  Supra,  IX.  (a),  Nos.  6,  9 ;  XI.  (a),  Nos.  1,  5,  6. 

c.  Alienation  or  Use  of  Commanitj  Property ;  and  Liability  Therefor. 

1.  After  a  partner^s  death,  community  property  may  be  seized  and  sold  for  the  survivor's 
debts,  so  far  as  the  latter's  interest  is  concerned,  when  no  proceedings  for  a  partition 
among  the  heirs  are  had  before  the  seizure.     Cooney  v.  Clark,  7  L.  161. 

2.  The  community  with  its  legal  effects  ceases  to  exist  at  the  death  of  either  partner. 
A  title  to  an  undivided  half  of  the  property,  subject  to  the  debts,  vests  in  the  deceased's 
heirs  and  the  survivor  who  cannot  alienate  the  share  not  belonging  to  him.  7  L.  222 ; 
1  R.  149,  378;  10  R.  18 ;  3  A.  562.    Succession,  VIII.  (e),  2),  c.  No.  24. 

8.  The  surviving  partner  is  accountable  for  half  the  net  revenues  of  the  common 
property  after  the  other's  death  up  to  the  time  of  the  inventory.  Broussard  v.  Bernard, 
7  L.  222. 

4.  The  surviving  partner,  continuing  to  enjoy  the  common  property,  is  bound  by  the 
obligations  of  a  negotiorum  gestor.  lb. ;  Griffin  v.  Waiters,  1  R.  149 ;  Stewart  v.  Pick" 
arii,  10  R.  18.     in/ro,  XV.  (b),  2),  d.  No.  19. 

5.  Where  the  survivor  sells  community  slaves  or  immovables,  his  vendee  becomes 
co-proprietor  with  the  other's  heirs.     German  ▼.  Gay,  9  L.  588. 

6.  The  heirs,  in  such  case,  can  sue  the  vendee  for  their  interest  before  settlement  of 
the  community.     lb. 

7.  A  crop  made  after  the  community  by  the  husband  on  his  land,  partly  with  his 
slaves  and  partly  those  of  the  community,  does  not  belong  to  it  and  is  not  to  be  included 
in  its  settlement.  He  must  account  to  the  heirs  as  their  negotiorum  gestor  for  the  slaves' 
services ;  but  this  has  nothing  to  do  with  the  settlement  of  the  community.  Bahin  v. 
Nola$i,  6  R.  508. 

8.  If  the  vendee  of  community  property  sold  by  the  husband  after  the  wife's  death, 
when  sued  by  her  heirs,  prove  that  the  price  was  applied  to  community  debts,  they  must 
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reimburse  him  the  amount  in  proportion  to  their  interest.     Chknt  v.  Mtdhollca^  12  R. 
266.    Minors,  III.  (g),  4),  No.  7.     Quasi  Contkacts,  I.  No.  7. 

9.  Where  the  surviving  husband  borrows  a  sum  on  the  pledge  of  oommanitj  bank 
stock,  he  should  be  charged  in  settlement  with  the  sum  borrowed,  and  not  the  whole 
stock  which  continues  the  community's.     Mercier  v.  Cammge,  12  R.  385. 

10.  Where  the  natural  tutor  transfers  community  sUyck.  in  payment  of  his  individaal 
debts  at  a  rate  exceeding  its  real  value,  he  should,  where  third  peraons  are  inteiested, 
be  charged  in  settlement  of  the  community  only  the  real  value  of  the  stock  at  the  time 
of  transfer,  unless  shown  to  have  afterwards  increased  in  value ;  and  the  burden  of 
proving  such  increase  is  on  the  wife's  heirs.  C.  C.  833 ;  lb.  MmoRs,  III.  (g),  4),  No.  19. 

11.  In  such  case,  the  community  must  be  credited  with  dividends  received  by  the  tutor, 
and  debited  with  interest  on  its  debts  paid  by  him.    lb. 

12.  The  surviving  husband,  who  neglects  to  have  a  partition  made  and  to  administer  the 
common  property,  is  liable  for  the  net  revenues  from  the  wife's  death ;  but,  as  the  decree 
includes  the  revenues  to  its  date,  interest  can  only  be  allowed  from  such  date  and  not 
from  judicial  demand,  though  it  be  otherwise  with  unliquidated  sums  due  on  contracts. 
Peirie  v.  Wofford,  3  A.  562. 

13.  On  the  wife's  death  her  half  interest  vests  in  her  heirs  who,  on  a  subsequent  ces- 
sion by  the  husband,  may  recover  her  share  from  the  syndics,  nothing  showing  that  the 
debts  proved  in  ctmcuno  were  community  debts.  SmiA  v.  Dorseyy  5  A.  381 ;  GtdBotk 
V.  LafayeUe,  lb.  382. 

14.  The  widow  who,  there  being  no  issue  of  the  marriage,  retains  possession  of  the 
entire  community,  is  accountable  to  the  husband's  heirs  for  the  rents  of  their  share  from 
his  death.     Landry  v.  Duaron,  5  A.  612. 

15.  When  the  personal  property  of  the  community  is  of  daily  use  and  necessary  to 
improve  and  cultivate  the  plantation,  from  which  the  heir  has  received  his  share  of  the 
crops  and  from  whose  increased  value  by  improvement  he  has  realized  his  portion,  the 
surviving  partner  is  not  liable  for  what  has  been  consumed  for  those  purposes  nor  the 
deterioration  of  what  remains.    Babin  v.  Nolan,  6  A.  295. 

16.  By  a  judgment  of  separation  the  husband  ceases  to  be  head  of  the  commnnitj, 
one  undivided  half  of  which  is  vested  immediately  in  each  of  the  spouses,  who  become 
joint  owners.  The  wife  who  continues  to  possess  nomine  communi  will  be  accountable 
for  fruits,  the  hire  of  slaves,  etc.,  particularly  when,  in  an  action  to  settle  the  oommonitj, 
she  reconvenes  for  their  maintenance,  taxes,  etc.     Ihrvin  v.  WiliZy  11  A  514. 

17.  Defendant  with  her  inJant  children  was  abandoned  without  pretext  for  many  years 
by  plaintiff,  her  husband,  who  left  with  her  a  slave  as  community  property.  She  by  her 
own  labor  and  that  of  the  slave  supported  herself  and  children,  while  he,  who  had  a  good 
trade  and  some  capital,  contributed  nothing  to  their  maintenance.  Shortly  after  obtain- 
ing a  separation  from  bed  and  board,  reserving  to  the  parties  their  community  rights,  de- 
fendant, about  to  proceed  to  a  partition,  was  told  by  plaintiff  that  she  need  not,  as  he 
abandoned  the  slave  to  her  for  raising  the  children,  and  so  he  repeatedly  dedared. 
Thirteen  years  after  this  separation,  plaintiff  sued  for  a  settlement  of  the  community 
and  his  interest  in  the  slave.  Held;  he  must  recover,  and  she  be  held  to  a  strict  a^ 
count ;  nor  can  she  claim  anything  for  supporting  herself  and  children,  without  showing 
that  she  did  so  with  paraphernal  funds.     C.  C.  2371 ;  lb.     But  valde  quare. 

1 8.  Buchanan,  J.,  dissenting.  Under  such  a  state  of  facts  plaintiff  should  be  sent  oat 
of  court  After  thirteen  years  he  should  not  be  allowed  to  disturb  this  settlement,  how- 
ever informal,  acquiescence  in  which  is  to  be  presumed  from  lapse  of  time.  When 
defendant  proposed  to  have  one  made  in  legal  form,  plaintiff,  disclaiming  all  interest  in, 
abandoned  the  slave  to  her.  This  yerbal  quitclaim  was  an  informal  settlement  or  datiw 
en  paiement  which  can  avail  her,  though  not  reduced  to  writing.    lb.   Sale,  IX.  No.  3. 

19.  Defendant  and  her  children,  abandoned  by  plaintiff,  had  a  right  to  alimony;  C.C. 
122,  243,  247,  346 ;  though  it  was  not  allowed  during  the  abandonment  by  the  judgment 
of  separation,  because  not  claimed,  plaintiff's  obligation  to  support  his  fiEunily  did  not  the 
less  exist,  and  its  non-fulfilment  by  him  and  assumption  by  her  have  made  him  the  debtor, 
and  her  the  creditor,  of  the  community  for  half  a  fair  estimate  of  its  amount  She  has 
enriched  the  community  to  the  extent  of  the  expenses  which,  defrayed  by  her,  shoaM 
have  been  defrayed  oat  of  his  earnings  and  income.    3.  «f  Id. 

20.  As  the  common  property  at  her  disposition  is  to  contribute  to  the  common  eharg^ 
80  should  his  labor  and  income,  which  were  also  common  property.  In  the  absence  of 
other  means  of  determining  the  measure  of  that  contribution,  it  is  fair  to  chai*ge  him  with 
an  amount  equal  to  the  alimony  allowed  during  the  suit  for  a  separation,  and  which  is 


shown  to  be  .reasonable,  being  less  tbim  one  Uurd  of  his  probable  income.  In  the  settle- 
ment oT  such  &  commuAlt^,  all  legal  and  equitable  presumplioDa  are  agHiOBt  plaintiff. 
R.ttld. 

D.  Survivor's  Usufrnct,  Legal  or  TMUmentary. 

1 .  The  deceased  partner's  community  share,  of  which  the  survivor  has  the  usufruct  by 
act  25  March,  1844,  §  2,  No.  152,  consists  of  the  residue  after  payment  of  debts.  The 
act  does  not  impair  the  right  of  the  heirs  or  creditors  to  insist  on  their  prompt  liquida- 
tion.    Svcctttion  of  Filtmliiaau,  3  A.  489 ;  Smumm  of  Bringier,  4  A.  389. 

2.  The  statutory  usufruct  is  governed  by  the  rules  prescribed  for  usufruct  by  the  civil 
code.  The  exercise  of  the  nsufructuary's  right  is  not  inconsialent  with  that  of  the  heirs 
or  creditors  to  a  speedy  adjuslmeDt  of  the  community  debts  and  a  sale  of  property,  if 
necessary,  unless  the  usufructuary  prefer  to  advance  the  requisite  sum.  Jb.  Servi- 
TDDBS,  I.  No.  12. 

3.  The  survivor  can  preserve  the  property  unsold  only  by  paying  or  assuming  the 
debts,  thereby  releasing  the  heira  from  interest ;  he  will  then  be  entitled  to  all  the  fruits 
as  an  equivalent  for  interest  on  the  sums  advanced,  C.  C.  578,  579  ;  and,  in  his  settle- 
ment, must  be  ranked  aa  a  creditor  for  their  amount  without  interest,  and  held  not  ac- 
countable for  the  revenues  during  the  usufruct.     lb. 

4.  Where  the  survivur  is  treated  in  his  settlement  with  the  lieirs  as  a  usufructuary  of 
the  whole  share,  who  has  paid  the  debts,  he  cannot  claim  for  services  in  administering 
the  property  for  bis  own  use.     lb. 

o.  At  the  anceslor'a  death,  his  share  descends  to  his  heira,  and  at  the  same  moment 
the  survivor's  statutory  usufruct  attaches ;  nor  is  it  affected  by  the  latter's  administering 
on  the  estate  of  the  deceased.     Id.  4  A.  389. 

6.  The  sarvivor  may,  unless  the  heirs  make  the  necessary  advances,  sell  enough  to  pay 
debta  and  exercise  his  right  oa  the  residue.     C.  C.  578-9  ;  lb. 

7.  Since  act  1844,  a  child  cannot  sue  for  her  interest  in  her  father's  community  prop- 
erty during  her  mother's  widowhood.     Day  v.  CoUim,  5  A.  588. 

8.  But  the  mother,  who  has  opened,  may  be  required  to  liquidate,  the  succession  so 
as  to  establish  the  child's  eventual  interest.     lb, 

9.  Though  a  testator  give  his  wife  a  life^estate  in  bis  property,  directing  the  debts  to 
be  paid  out  of  the  revenues  and  forbidding  the  sale  of  the  real  estate,  her  rights  as  usu- 
fructuary under  the  will  or  act  1644  will  be  unaffected  by  her  appointment  as  executrix ; 
and,  as  surviving  partner  in  community,  she  will  not  be  controlled:  by  the  wJlL  Suecet- 
tion  of  Smith,  9  A.  107. 

10.  At  the  testator's  death,  the  widow's  rights  were  fixed  by  law ;  as  survivor,  she 
could  sell  enough  to  discharge  the  debts  and  exercise  her  usufruct  on  half  the  residue, 
or  retain  the  whole  property  and  receive  its  fruits,  on  paying  the  debts  herself,  so  as  to 
relieve  the  heirs  from  interest.     lb. 

11.  Though  the  deceased  leave  only  one  ascendant  and  no  descendant,  the  survivor 
under  act  1844  has  no  usufruct  on  the  deceased's  community  share  which  will  go  to  the. 
aacendant  and  collaterHle.     Suecestion  ofLte,  9  A.  398. 

12.  OoDKN,  J.,  dissenting.  Though  free  from  ambiguity,  the  language  of  the  law 
must  be  taken  in  connection  with  the  context  and  subject-matter.  Its  object  is  to  ex- 
clude collaterals  from  any  part  of  the  community  property  during  the  surviving  partner's 
life.  In  excepting  ascendants  and  descendants,  the  law  designs  to  protect  their  rights  a 
heirs,  to  which  extent  only  the  right  of  usufruct  is  to  be  defeated.  Jb.  La.W8,  II.  (e 
No.  6. 

13.  When  the  widow  opposes  an  administration  of  the  succession  as  unnecessary, 
offers  to  assume  the  debts  and  furnish  security  to  which  she  alleges  the  creditors 
ready  to  consent,  the  court  in  granting  her  prayer  may,  to  protect  the  heirs,  requir 
as  a  prerequisite  to  advauce  enough  to  pay  the  debts,  or  furnish  the  creditora'  e 
cotisent,  her  assumption  of  the  debts  being  accompanied  with  a  release  of  the  hei 
aU  liabiUty.     Succettion  of  Proa,  11  A  201. 

14.  Though  after  his  wife's  death  the  husband  neglect  to  open  her  successioi 
ventory  the  property,  which  is  all  community,  he  will  stiU  be  entitled,  as  legal 
nary  under  act  1844,  to  the  revenues  and  not  liable  to  account  for  them  to  tl" 
of  the  marriage.     C.  C.  536 ;  Sucstanon  of  Viaud,  1 1  A.  297. 

15.  Though  an  inventory  should  have  been  taken,  C.  C.  550,  yet  no  law 
sion  aimuls  or  suspends  the  statutory  usufruct,  and  the  court  cannot  declare 
The  husband  was  already  in  possession  of  right  and  in  this  posMSsion,  ur 
he  had  a  right  to  remain.    lb.    Laws,  II.  (g).  No.  & 
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1 6.  The  husband,  by  living  with  a  concubine  after  his  wife's  death,  will  not  forfeit  his 
statutory  usufruct     lb. 

17.  Nor  will  he  by  failing  to  give  bond  to  the  wife's  heirs,  if  necessary,  forfeit  his  right 
to  the  revenues  due  him  from  the  moment  the  usufruct  accrued.     C.  C.  559 ;  lb, 

18.  The  statutory  usufruct  begins  immediately  at  the  death  of  one  of  the  spouses,  at 
which  moment  the  title  is  vested  in  the  heirs.     Succession  of  Pratiy  12  A.  457. 

19.  Where  nothing  rebuts  the  legal  presumption  that  all  the  property  left  by  the  de- 
ceased is  community,  and  the  widow  offers  to  advance  enough  to  pay  the  debts,  or  procure 
the  creditors'  consent  that  she  shall  assume  and  secure  their  payment  with  a  release  of 
the  heirs  from  all  liability,  she  will,  on  doing  either,  be  put  under  act  1844  in  possessku 
of  all  the  property,  afler  also  furnishing  security  under  551,  552  C.  G.  or  a  special 
mortgage  under  555  C.  C.     lb. 

20.  But,  in  such  case,  security  will  be  exacted  from  the  widow  to  pay  only  such  cred- 
itors as  have  presented  themselves  before  her  application  to  furnish  it.  And  the  right 
of  the  heirs  to  sue  her  directly  for  any  separate  property  will  be  reserved,    lb, 

21.  Where  a  testator,  afler  giving  his  wife  the  life-use  of  all  his  property,  adds  that, 
if  any  of  his  children  sue  for  a  partition  during  her  life,  he  then  gives  her  all  the  prop- 
erty he  can  dispose  of  by  law  forever,  she  will  not  be  entitled  to  any  usufruct  in  case  of 
a  partition-suit  but  only  the  disposable  portion.     Grayson  v.  Sanfordy  12  A.  646. 

22.  If,  in  such  case,  the  testator  leave  more  than  three  children,  the  widow  will  take 
first,  in  her  own  right,  half  of  all  the  property  left  unless  proved  not  to  be  communitj ;  and 
next,  under  the  will,  one  third  of  the  other  half  which  belonged  to  the  deceased  and  one 
third  of  his  separate  property ;  the  children  will  take  the  rest ;  their  portion,  however, 
and  hers  being  subject  to  charges  and  debts  according  to  law.  C.  C.  1480-82--85, 1703, 
2374 ;  act  21  March,  1850,  No.  300 ;  lb. 

23.  When  the  husband,  leaving  neither  ascendants  nor  descendants,  has  disposed  bj 
will  of  his  community  share  reserving  to  his  widow  a  life  usufruct  therein,  without  how- 
ever dispensing  her  from  security ;  and  the  estate  has  been  liquidated  and  converted  into 
cash ;  the  amount  falling  to  the  heirs  must  be  paid  to  her,  on  furnishing  the  required  se- 
curity.    C.  C.  532, 552 ;  Succession  of  Cardona,  14  A.  356. 

24.  A  widow,  claiming  the  benefit  of  act  25  March,  1844,  No.  152,  must  still  make 
an  inventory.     C.  C  550 ;  Saloy  v.  Chexncddre^  14  A.  567. 

See  MiKOBS,  III.  (g),  5). 

X.  Claims  Between  the  Commnnity  and  Spouses. 

1.  The  wife  has  no  claim  on  her  husband's  estate  for  improvements  on  her  propertj 
during  marriage.     They  belong  to  the  community.     Degruy  v.  St.  Pi,  4  N.  S.  404. 

2.  Where  one  partner^s  separate  property  has  been  improved  at  the  common  expense, 
the  other's  compensation  under  C.  C.  2377  is  determined,  not  by  adding  the  improve- 
ments separately  to  the  estimation  of  the  land,  but  by  deducting  from  the  actual  value  of 
the  property,  as  it  was  at  the  dissolution  of  the  community,  the  value  it  would  have  had 
at  that  time  if  left  unimproved.  The  difference  is  the  increased  value,  of  whicli  half 
goes  to  the  other  partner.  4  R.  278;  6  B.  508 ;  8  B.  181 ;  10  R.  373 ;  2  A.  30;  6  A. 
634 ;  14  A.  281.     Supra,  VIII.  (d).  No.  12. 

3.  The  husband  who  discounts  notes  due  the  community,  though  not  proved  to  have 
been  paid  by  the  makers,  must  be  charged  with  their  amount,  unless  he  show  that  on 
their  failure  to  pay  he  was  forced  to  do  so.    Nores  v.  Ccarraby,  5  B^  292. 

4.  Proof  that  the  husband  received  a  certain  sum  during  marriage  for  a  debt  due  him 
individually,  or  as  his  portion  of  an  inheritance,  is  not  sufficient  to  charge  the  oommQnitj, 
where  there  is  no  evidence  that  it  was  benefited  by  it  or  that  it  was  used  to  buy  com- 
munity property.     Babin  v.  Nolan,  6  B.  508 ;  Dorvin  v.  Wiltz,  11  A.  514. 

5.  Improvements  by  the  community  on  separate  property  belong  on  its  dissolutioa  to 
the  owner  of  the  property,  half  of  whose  value  so  increased  is  due  the  other  spouse.  C  C 
2377 ;  8  B.  181 ;  12  B.  385 ;  6  A.  634. 

6.  The  price  of  a  slave  belonging  to  the  husband  before,  but  sold  by  him  during^  tosr- 
riage,  cannot  be  charged  to  the  community  without  proof  that  the  price  was  emplojed 
for  its  benefit     Stewart  v.  Pickard,  10  B.  18. 

7.  Where  separate  property  is  improved  during  marriage,  the  owner  cannot  abandon 
the  soil  to  the  other  spouse  or  the  community,  and  claim  a  previous  valuation  of  it,  to 
the  prejudice  of  third  persons/^  Mercier  v.  Oanonge,  12  B.  385. 

8.  As  improvements  on  separate  property  by  the  community  benefit  it  until  its  disso- 
lution and  the  owner  only  afterwards,  their  value  at  that  time,  and  not  when  tbey  yten 
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made,  is  dae  the  community  wbich,  whatever  their  value  at  that  time,  can  never  claim 
more  than  their  cost.     Depas  v.  Riez^  2  A.  30  ;   Ghilders  v.  Johnson,  6  A.  634. 

9.  Any  legal  evidence  is  admissible  to  rebut  the  presumption  that  a  balance  due  for 
property,  purchased  by  the  husband  before  marriage,  but  subsequently  paid  for  by  him, 
was  paid  out  of  community  funds.     Jb, 

10.  The  community  is  entitled  to  enjoy  all  property  belonging  to  the  husband  at  the 
marriage  ;  C.  C.  2371 ;  and  owes  no  recompense  for  any  diminution  in  its  value  from  such 
enjoymenL     IK;  Succession  of  Viaud,  11  A.  297. 

11.  His  succession  must  take  it  in  the  condition  it  is  in  at  the  dissolution,  and  cannot 
claim  its  value  at  the  time  of  the  marriage.  If  it  have  been  alienated,  the  community  is 
chargeable  ¥rith  the  proceeds  on  proof  that  it  received  them.     Jb, 

12.  Where  from  the  revenues  of  his  separate  estate  the  husband,  as  he  has  a  right  to 
do,  pays  during  marriage  debts  due  before,  the  community  must  be  credited  with  their 
amount.     C.  C.  2372-7 ;  Glenn  v.  ^fom,  3  A.  611. 

13.  If  the  husband  pay  community  debts  with  the  wife's  separate  funds,  he  [^the  com- 
munity f]  becomes  her  debtor  for  the  amount.  Glasscock  v.  Green,  4  A.  146.  Suproj 
(b),  2),  No.  8. 

14.  The  husband's  receipt,  during  marriage,  of  money  inherited  by  him,  is  sufficient 
to  charge  the  community  though  not  shown  to  have  been  thereby  benefited.  Fcdgout  v. 
Daspit,  6  A.  172. 

15.  The  wife's  claims  on  the  community  must  be  satisfied  before  those  of  the  husband, 
by  whom  the  loss,  if  any,  must  be  borne.     lb. 

16.  The  community  bears  towards  the  wife  the  relations  of  the  usufructuary  to  the 
owner.  It  cannot,  therefore,  charge  her  for  maintaining  the  children  of  her  slaves. 
C.  C.  560-4 ;   Ghilders  v.  Johnson,  6  A.  634.     Suproy  b,  Nos.  9,  13. 

17.  The  partnership  of  acquets,  like  other  partnerships,  must  be  contemplated  as  an 
ideal  being,  etre  moral,  distinct  from  the  persons  who  compose  it,  having  its  rights  and 
obligations,  assets  and  liabilities,  debtors  and  creditors  ;  and  each  partner  must  account 
for  what  has  been  drawn  from  it  for  his  individual  benefit.  C  C.  2372,  2778 ; '  lb. 
Supra,  (a).  No.  4. 

18.  So,  the  community  must  be  credited  with  an  amount  paid  by  it  for  the  wife's  debt 
due  before  marriage.    lb. 

19.  Where  the  wife  brings  in  marriage  a  stock  in  trade  which  by  her  industry  and 
that  of  her  husband  is  increased,  the  stock  so  acquired  will  belong  to  the  community 
which,  on  its  dissolution,  will  be  chargeable  with  the  value  of  the  original  stock.  Werner 
V.  Kelly,  9  A.  60. 

20.  The  executrix  and  widow,  who  accepts  the  community,  may  obtain  repayment  of 
her  paraphernal  claims,  without  waiting  for  its  final  settlement  Succession  of  Smith,  9 
A.  107.     Supra,  A,  Nos.  4,  6  ;  b. 

21.  The  principle,  sic  utere  tuo  ut  alienum  non  Icedas,  is  as  applicable  to  husband  and 
wife  as  to  others.  So  when  he,  on  the  faith  of  her  consent  to  the  employment  of  her 
paraphernal  slaves  on  their  common  plantation,  incurs  expense  in  preparing  a  crop 
which  for  the  interest  of  both  should  not  be  sacrificed,  she  cannot,  by  their  unseasonable 
withdrawal,  injure  the  community.      Fery  v.  Very,  9  A.  283. 

22.  Though,  from  the  peculiarity  of  their  relations,  the  husband  cannot  sue  the  wife 
for  damages  to  the  community  by  her  acts,  yet  he  cannot  equitably  be  compelled  to  re- 
pay moneys  employed  for  it  with  her  consent,  without  credit  for  its  property  retained  by 
her,  and  its  losses  through  her  resistance  of  the  marital  authority  and  unseasonable 
resumption  of  paraphernal  property.    lb. 

23.  A  creditor  of  the  community  cannot  sue  for  its  liquidation,  to  establish  its  claims 
against  the  wife  and  so  render  her  liable  for  his  debt     Kelly  y.  Robertson,  10  A.  303. 

24.  Claims  against  either  spouse  for  the  separate  benefit  derived  from  funds  of  the 
community  can  be  exercised  only  afler  its  dissolution.  Its  acquets,  though  in  the  wife's 
possession,  may  be  seized  for  debts  contracted  by  the  husband  during  marriage.  But 
improvements  by  it  on  her  separate  property  cannot  be  so  seized,  nor  does  she  owe  any- 
thing therefor  whilst  the  community  exists.     lb. 

25.  Paraphernal  funds,  received  by  the  husband  during  marriage,  are  a  charge  —  not 
against  his  separate  estate  —  but  the  community.  C.  C.  2372 ;  JDowns  v.  Morrison, 
13  A.  379. 

26.  Spoffokd,  J.,  dissenting.  As  between  husband  and  wife,  his  separate  estate  is 
responsible  for  her  paraphernal  property,  including  money  received  by  him  during  mar- 
riage, unless  it  be  affirmatively  shown  that  he  used  the  property  to  swell  the  community. 
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When  no  account  is  given  of  it,  the  presamption  should  be  that  he  applied  it  to  his  indi- 
vidual use  rather  than  that  of  the  communitj.     lb, 

27.  Interest,  possibly,  may  be  sometimes  refused  the  husband  who  pays  his  wife's 
separate  debts ;  e,  g.  where  the  payments  are  fraudulently  deferred  to  prejudice  her 
rights.  But  where  they  are  paid  in  good  faith,  the  interest,  as  an  incident  of  the  priih 
cipal  obligation,  is  chargeable  to  the  obligor.  She  can  share  in  the  community  profits; 
and,  by  giving  him  the  administration  of  her  paraphernal  property,  is  relieved  from  a 
share  in  the  marriage  charges.     C.  C.  2366,  2409  ;  Davis  v.  Robertson^  14  A  281. 

28.  The  partnership  should  be  settled  with  perfect  equality,  one  partner  getting  no 
greater  advantage  than  the  other.  The  doctrine  of  Downs'^  case,  tuproy  No.  25,  is  ap- 
plicable, then,  to  the  husband's  share  as  well  as  the  wife's ;  and  he  must  be  credited  with 
separate  funds  applied  to  community  purposes.     Ooans  v.  Stringery  14  A-  726. 

29.  The  community  erecting  buildings  on  the  husband's  separate  property,  though 
increased  in  value,  cannot  be  allowed  more  than  their  cost.  The  question  is  different, 
when  they  do  not  enhance  the  value  of  the  soil  to  the  amcfhnt  of  their  cost  Sueeeum 
of  Mc  CUUand,  14  A.  762. 

30.  Where  the  husband  is  charged  on  a  mere  legal  presamption  with  a  large  sum  paid 
for  his  debts  during  the  community,  and  it  may  well  be  from  bis  thrifty  habits  that  the 
price  of  his  separate  property,  sold  during  marriage,  was  in  part  used  for  his  separate 
debts,  none  other  being  shown,  he  will  be  allowed  such  price  though  not  directly  proved 
to  have  enured  to  the  community  which,  credited  as  it  is  with  the  one,  should  be  debited 
with  the  other.     16. 

31.  Where  the  husband  in  payment  of  his  debts  assigns,  with  a  large  anurant  of  other 
property  but  without  warranty,  land,  the  wife's  separate  property  whose  title,  however, 
is  afterwards  declared  null,  she  can  cbiim  nothing  for  the  assignment  where  it  is  ex- 
tremely difficult,  if  not  impossible,  to  apportion  any  precise  value  to  the  land  in  the  datm 
en  paiementy  of  the  various  paroels  of  property  constituting  which  no  estimation  was  made. 
Morales  v.  Marignyy  14  A.  855.     Evidence,  XIII.  (a).  No.  17. 

See  Suproy  (b),  2),  Nos.  7, 25.    Confusion,  No.  11. 

ft 

XIV.  Of  the  Sepa&ation  of  FBOPEBrx. 

(a)  -5i  General 

1.  To  recover  her  paraphernal  property  and  its  administration,  the  wife  need  not  first 
obtain  a  separation.  Gitbeaux  v.  Chrmierj  8  N.  S.  229 ;  Howes  v.  Bryony  10  L.  139. 
Supra,  XI.  (b).  No.  4. 

2.  A  voluntary  separation  does  not  put  an  end  to  the  cooununity.  Muse  v.  Tarbor- 
aughy  11  L.  533.     /Supra,  XIII.  (a).  No.  2 ;  In/roy  (c),  1),  No.  25, 

3.  A  husband  is  not  personally  liable  for  property  bought  by  him  for  and  in  the  name 
of  his  wife,  separated  in  property  by  the  marriage  contract.    Jones  v.  Ready  1  A  200. 

(b)  Right  to  Claim  a  Separation* 

1 .  A  wife  may  obtain  a  separation,  though  she  brought  no  dowry  and  have  no  actosl 
claims  against  her  husband  which  can  be  endangered  by  the  disorder  of  his  affiurs,  where 
his  habits  or  ciroumstances  ronder  it  necessary  to  preserve  her  own  earnings  for  her 
family.  Her  right  to  a  separation  is  not  limited  to  the  cases  mentioned  in  art  2399  C  C 
6  R.  342;  6  A.  e33;  7  A.  343;  10  A.  272;  11  A.  525.  Infray  (c),  1),  Nos.  14, 15, 
19 ;  2),  No.  7. 

2.  When  the  judgment  of  separation  is  null  under  2402  C.  G.  for  want  of  exficntion, 
the  wife  may  sue  de  novo,    Dawson  v.  OreditorSy  6  A.  213. 

3.  The  wife  is  entitled  to  a  separation,  whenever  her  dotal  or  paraphernal  rights  are 
jeopardized  by  the  husband's  embarrassment  C.  C.  2399,  2400.  Nor  is  it  a  valid  ob- 
jection, that  he  has  obtained  credit  with  the  public  on  the  fiiith  of  the  continoanoe  of  the 
community,  which  is  entitled  to  the  revenues  of  her  estate.     OkUders  v.  Joknsonj  6  A  ^* 

4.  The  wife  cannot  sue  for  a  separation,  unless  she  have  claims  against  her  busfaand 
which  aro  in  danger  from  his  embarrassments  or  mismanagement.  Robertson  v.  Donty 
9  A.  268. 

5.  The  wife's  interdiction  for  insanity,  though  authorized  at  the  suit  of  the  hoshand, 
383  C.  C,  will  not  entitle  him  to  a  separation  of  property.  The  community  can  be 
dissolved  at  his  instance  only  by  the  effects  of  a  divorce  a  vineub  mairinuMiiii  ora 
separation  a  mensd  et  thoro,  of  which  such  dissolution  is  the  legal  oonsequenoe.  Botard 
T.  Hotardy  12  A.  145. 
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6.  The  hasband  can,  for  no  cause  whatever,  sue  the  wife  for  a  separation  of  property. 
It  is  her  privilege  alone,  when  the  disorder  of  his  afiairs  jeopardizes  her  present  or  even- 
tnal  rights  of  property.  It  is  denied  to  him,  because  he  is  the  head  of  the  community 
and  it  is  oat  of  her  power  to  put  his  rights  of  property  in  peril.  lb.  Supra,  XIII.  (b), 
2),  No.  24. 

(c)  Pleadings,  Evidence,  and  Judgment^  Validity  and  Effect  of  the  Separation, 

\)  In  Genend, 

1.  When  the  judgment  has  been  duly  obtained  and  published,  the  parties  stand  as  if 
no  community  had  existed  between  them.     Bogtmek  v.  Gasqttet,  11  L.  537. 

2.  In  France,  the  separation  from  bed  and  board  produces  as  to  the  wife  the  same 
civil  effects  as  a  separation  in  property ;  and  in  both  cases  her  incapacity  to  contract, 
without  authorization,  continues  until  di^lution  of  the  marriage.  C.  N.  217,  219, 1338 ; 
Gamier  v.  Poydras,  13  L.  183. 

8.  Primd  facie  evidence  of  the  wife's  claims  will  not  authorize  a  judgment,  when  they 
are  to  be  settled  contradictorily  with  the  husband's  creditors  or  third  persons,  as  to  whom 
the  proof  must  be  conclusive.  She  must  show  that  the  money,  alleged  to  have  been  re- 
ceived by  him,  was  paid  into  his  hands  or  converted  to  his  individual  use.  G.  C.  2367 ; 
Oliver  v.  Husband,  6  R.  36.     Evidence,  XII.  (c). 

4.  The  evidence  on  which  the  judgment  is  based  if  not  before  the  court,  it  will  be 
presumed,  authorized  it     Davock  v.  Darcy,  6  R.  842.     Evidence,  III.  (d),  No.  3. 

5.  The  judgment  is  retroactive,  as  iar  back  as  the  day  the  petition  was  filed.  C.  C. 
2406.  The  community  is  dissolved  from  that  time ;  and  purchases  by  the  wife  between 
the  petition  and  judgment  are,  and  must  be  viewed  as,  for  her  account  Dugas  v.  Hus- 
band, 6  R.  527.    Sale,  VI.  (b).  No.  20. 

6.  The  husband's  creditors  may  contest  the  separation  though  decreed  and  even  exe- 
cuted, when  made  to  defraud  them  and  they  are  injured  thereby.  But  they  must  allege 
and  prove,  that  they  were  creditors  at  the  time  of  the  judgment ;  and  that  it  was  ob- 
tained by  collusion  to  defraud  them.  C.  C.  2408 ;  Gates  v.  Legendre,  10  R.  74 ;  Morris 
V.  WiUiams,  6  A.  391 ;  Brassac  v.  Ducros,  4  R.  336. 

7.  The  wife  after  a  separation  may  receive  payment  and  give  a  discharge ;  her  receipt 
admitted  without  objection  proves  payment,  as  between  the  parties.  Farrar  v.  Rowley, 
2  A.  475. 

8.  A  separation  of  property  cannot  be  decreed  in  a  suit  for  a  separation  a  mensd  et 
ihoro,  when  the  petition  does  not  pray  for  a  partition  of  the  common  property  and  defend- 
ant has  had  no  notice  of  such  application.     Edmonds  v.  Husband,  4  A.  489. 

9.  The  husband's  seizing  creditors  cannot  contest  a  judgment  right  of  the  wife,  acquired 
before  their  own  claims.  Landry  v.  Marckais,  6  A.  87 ;  Dinkgrave  v.  Norwood,  10  A. 
564. 

10.  A  separation,  where  the  wife  has  not  been  authorized  by  the  judge  to  sue,  cannot 
for  that  reason  be  annulled.     Ije  Blanc  v.  Dubroca,  6  A.  361. 

11.  Where,  in  purchasing  the  husband's  property  under  execution  of  her  judgment, 
the  wife  assumes  his  mortgage  debts  and  has  ample  means  while  he  is  embarrassed,  the 
payment  of  these  debts,  though  the  money  be  actually  received  from  him,  will  be  pre- 
sumed made  by  her  through  him  as  her  agent     Morris  v.  WiUiams,  6  A.  392. 

12.  A  judge,  by  whom  a  separation  has  been  decreed  on  no  other  evidence  than  the 
admissions  of  the  parties,  cannot,  whatever  rights  other  creditors  may  have,  allege  the 
invalidity  of  the  judgment  as  presumptively  collusive.  He  cannot  be  heard  to  say  that  he 
did  not  discharge  his  duty.     Jones  v.  Morgan,  6  A.  631.    Evidence,  XII.  (j),  4),  No.  8. 

13.  It  seems  that  the  judge  in  decreeing  a  separation  must  require  legal  evidence ; 
and  that  the  agreements  of  parties  or  their  counsel  will  not  suffice ;  such  agreements 
would  render  the  separation  but  voluntary*    lb. ;  Benoist  v.  Bianchard,  6  A.  790. 

14.  A  judgment  on  an  allegation  of  the  husband's  indebtedness  and  the  danger  to  the 
wife's  rights  from  the  disorder  of  his  affairs,  if  there  be  no  sufficient  evidence  of  any 
claims  due  her  by  him,  is  null.     Hanna  v.  Pritchard,  6  A.  730.     Supra,  (b).  No.  1. 

15.  Where  a  judgment  is  without  foundation  as  to  the  wife's  property,  and  the  petition 
does  not  allege  that  she  had  a  separate  industry,  the  earnings  of  which  she  wished  to 
secure  for  the  maintenance  of  herself  and  family,  it  will  be  a  nullity.  Webb  v.  Peet,  7 
A.  92. 

16.  Where  the  judgment  in  an  action  of  separation  from  bed  and  board  decrees  to 
the  wife  half  the  community  property  which  the  sheriff  is  ordered  to  sell,  to  effect  a 
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partition,  and  neither  in  the  evidence,  pleadings,  nor  judgment,  is  any  property  speci- 
fied, and  no  settlement  of  the  community  has  been  made,  she  cannot  seize  property  sold 
pending  the  suit  by  the  husband,  though  ordered  not  to  dispose  of  it,  to  a  purchaser  cog- 
nizant of  the  suit.  She  must  bring  a  direct  action  against  him.  Lozengheim  v.  Martin^ 
7  A.  180.     Sale,  I.  (c),  No.  5. 

17.  Preston,  J.,  dissenting.  Though  not  enjoined,  the  husband  was  forbidden  by 
an  order  and  express  law,  C.  C.  148,  to  sell  the  community  property  which  the  law 
presumes  that  to  have  been  which  the  vendee,  who  knew  of  the  suit,  has  bought.  Nor 
did  the  wife  forfeit  her  rights  under  the  judgment  on  which,  though  rendered  in  October, 
she  issued  no  execution  until  June  following.  Third  persons  can  take  advantage  of  the 
failure  to  issue  execution,  only  so  far  as  injured.     lb.     hifra^  2),  No.  4. 

18.  Though  the  wife  when  separated  must  contribute  to  the  household  expenses  and 
those  of  the  children's  education,  C.  C.  2409,  the  husband's  judgment  creditors  cannot 
for  that  reason  seize  her  property.     Penn  v.  CracheU^  7  A.  343. 

19.  A  judgment,  without  showing  that  the  husband  is  embarrassed,  in  law  is  held  col- 
lusive ;  and  the  supreme  court,  though  it  cannot  reverse  such  a  judgment  without  a 
prayer  to  that  effect  by  the  appellee,  yet  where  it  does  not  feel  bound  to  amend  it  in  the 
wife's  favor,  will  dismiss  the  appeal.     LMcamh  v.  Husbandy  8  A.  485. 

20.  The  law  looks  unfavorably  on  cases  of  separation,  and  holds  out  to  creditors  eveiy 
facility  to  protect  their  rights.     Malone  v.  ttusbandj  10  A.  84. 

21.  When  nothing  shows  fraud  in  the  action,  an  error  in  the  amount  of  the  judgment 
will  not  avoid  it  as  to  property  subsequently  acquired.  Its  effect  in  dissolving  the  com- 
munity will  remain,  and  leave  the  wife  free  to  acquire  by  subsequent  purchase.  Ihn- 
dersan  v.  Trowdale^  10  A.  548. 

22.  The  tenor  of  the  petition  and  the  prayer  for  general  relief  may  justify  a  decree, 
though  there  be  no  express  prayer  for  a  dissolution  of  the  community.  /&.  Judgment, 
V.  (a),  4),  No.  0. 

23.  Creditors  of  the  husband,  claiming  the  proceeds  of  sales  under  the  wife's  judg- 
ment, cannot  assert  their  rights  in  an  action  by  her  enjoining  their  sei2ure  of  the  pn^)erty 
purchased  by  her  under  her  execution.     Ih. 

24.  Perhaps  the  husband's  creditors  attacking  the  judgment  must  allege  and  prove  it 
intended  to  defraud  them,  and  themselves  creditors  when  it  was  rendered.  Bui  this  is 
true  of  a  judgment  ostensibly  valid,  and  not  of  one  which  on  its  face  does  not  dissolve 
the  community,  in  which  case  they  may  disregard  it  and  seize  property  apparently  that 
of  the  community  as  still  existing.     Levistanes  v.  Brady^  11  A.  696. 

25.  So  where  the  judgment,  the  only  part  of  the  record  produced,  creates  a  strong 
presumption  on  its  face  that  it  was  but  a  consent  decree  —  which  does  not  dissolve  the 
community  —  and  its  publication  or  execution  is  not  shown,  the  husband's  creditors  may 
disregard  it  and  seize  as  if  the  community  still  existed.  C.  C.  2401-2-3 ;  ]b.  Supra^ 
(a),  No.  2  ;  Infra,  2),  No.  2. 

2H.  The  community,  though  not  mentioned  in  the  judgment  or  petition,  is  by  the  legal 
effect  of  the  former,  ipso  Jacto,  dissolved  from  the  liUng  of  the  latter.  C.  C.  2406; 
Snoddy  v.  Brashear,  13  A.  469. 

27.  A  judgment  between  a  debtor  and  his  wife  cannot  be  attacked  by  one,  not  a  cred- 
itor at  its  rendition.  So  where  the  debtor  executes  his  note  after,  though  in  novation  of 
one  due  before,  the  judgment,  such  judgment  not  proved  collusive  to  defraud,  is  not  as- 
sailable by,  the  holder  of  the  former  note.  Even  were  there  no  novation,  the  same  would 
be  true,  if  the  creditor  holding  the  note  en  autre  droit,  «.  ^.  as  a  tutor,  before  the  judg- 
ment, had  not  become  a  holder  in  his  own  right  until  afterwards.     Noland  v.  BemisSy  14 

A.  49. 

28.  A  judgment  revising,  at  the  instance  of  a  creditor  of  the  husband,  a  judgment  of 
separation  against  the  latter,  can  affect  the  wife's  rights  only  so  far  as  is  necessary  to  se- 
cure those  of  the  creditor.    Eager  v.  Brovm,  14  A.  684.    Obligations,  VII.  (b),  2),  d. 

29.  Where  the  creditor  sues  to  annul  the  separation  and  the  wife's  purchases  under 
it  of  property  whose  proceeds  he  claims,  the  court,  with  the  necessary  evidence  before  it, 
will,  under  a  prayer  for  general  relief,  amend  the  judgment  of  separation  and  adjust  the 
respective  rights  of  the  parties  without  driving  them  to  further  litigation.     lb. 

See  Supra,  VI.  Nos.  4,  10;  VIII.  (b),  Nos.  8,  16,  32.  Donations,  VII.  Na  25. 
Evidence,  XXII.  (d).    Judgment,  XV.  (a),  2),  No.  8.    Obligations,  VIL  (b),  2), 

B.  Pleading.  I.  (c),  1),  b. 
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2)  Execution  and  PubliccUian  of  the  Judgment, 

1.  The  judgment  is  not  ipso  facto  void  for  want  of  publication,  but  still  primd  facie 
evidence  of  the  wife*s  paraphernal  claims ;  to  avoid  it,  such  omission  must  be  proved 
fraudulent  and  injurious  to  third  persons.     TurnbuU  v.  Davisy  1  N.  S.  568. 

2.  A  decree  of  separation,  whatever  its  terms,  does  not  separate  the  parties  in  prop- 
erty. It  entitles  the  wife  to  a  separation  but  will  be  without  effect,  even  between  the 
parties,  if  not  followed  bj  a  prompt  and  bond  fide  execution  either  by  payment  of  her 
claims  so  far  as  the  husband's  estate  can  meet  them,  made  to  appear  by  authentic  act, 
or  by  an  uninterrupted  suit  to  obtain  such  payment.  O.  C.  p.  843,  arts.  87,  88 ;  C.  C. 
2402 ;  Ih.\  11  L.  537 ;  1  R. 431 ;  3  R.  328 ;  4  A.  513 ;  12  A.  193.  Supra,  1),  No.  25. 
Mortgage,  III.  (d).  No.  11. 

3.  The  execution  of  the  judgment  is  necessary,  only  when  susceptible  of  execution. 
So  where  the  wife,  having  the  administration  of  her  paraphernal  property,  obtains  a 
judgment  without  a  money-decree,  no  execution  need  issue.  Lex  neminem  co^t  ad  vana. 
2  R.  136 ;  6  R.  342 ;  1  A.  308 ;  6  A.  633. 

4.  The  code  fixes  no  period  within  which  proceedings  must  commence  under  the 
judgment ;  it  requires  only  a  bond  fide  uninterrupted  proceeding  to  obtain  payment. 
C.  C.  2402;  C.  N.  1444;  FuUon  v.  Busband,  7  R.  73;  Bertie  v.  Walker,  1  R.  431. 
Supra,  1),  No.  17. 

5.  So  where  a  judgment  obtained  3d  July  is  duly  advertised,  and  execution  issues 
28th  October  following,  it  is  not  impaired ;  particularly,  where  no  right  is  in  the  mean 
time  acquired  by  third  persons.     lb. 

6.  A  judgment  which,  though  susceptible  of  execution,  remains  unexecuted  until  the 
wife's  death,  is  null  even  between  the  parties.     Handy  v.  Sterling,  1  A.  308. 

7.  The  wife  cannot  be  made  personally  liable  for  a  debt  contracted  since  the  judgment, 
on  simple  proof  of  its  rendition,  when  it  is  not  shown  that  it  was  ever  executed  or  that 
she  had  any  property  entitling  her  to  such  judgment.  Longino  v.  BLackstone,  4  A.  513. 
Supra,  (b),  No.  1. 

8.  When  it  does  not  appear  that  the  husband  had  property  subject  to  seizure,  a  return 
on  the  execution,  issued  a  reasonable  time  after  the  judgment,  of  ^  no  property  found," 
will  prevent  it  from  lapsing.     Banna  v.  Pritchard,  6  A.  731. 

9.  A  delay  of  four  months  in  executing  the  judgment  will  not  annul  it  though  the 
fi»  fru,  under  which  a  trifling  sum  is  realized,  be  returned  without  other  property  found. 

Cormier  v.  Ryan,  10  A.  688. 

10.  A  judgment  duly  published,  but  not  followed  by  a  writ  of  possession  or  fi,  fa.  in 
consequence  of  the  husband's  death  shortly  afterwards,  when  not  impugned  by  the  plead- 
ings, must  have  its  legal  effect.     Audrich  v.  Lamoihe,  12  A.  76. 

11.  A  wife  sued  on  her  own  contract  cannot  object,  that  the  decree  had  not  been  adver- 
tised or  executed.  This  objection  may  avail  third  persons,  but  not  her,  whose  duty  it  was 
to  advertise  the  decree  and  issue  the  execution.  Nvd  prendra  advantage  de  son  tort  de- 
mesne.    Campbell  v.  Roubieu,  13  A.  449. 

1 2.  When  the  simple  judgment  duly  advertised  has  effected  all  an  execution  itself 
could  do,  no  execution  is  necessary.  So  where  it  recognizes  the  wife's  title  to,  and  right 
of  administration  over,  slaves  acquired  shortly  before  in  her  own  name  by  a  partition  with 
coheirs,  and  awards  her  a  small  sum  of  money  though  not  specially  asked,  no  execution, 
the  husband  being  utterly  insolvent,  is  necessary.     Bolmes  v.  Barbin,  13  A.  474. 

XV.   Of  the  Conflict  of  La.W8  Govebiono  Marital  Rights  ;  and  Marital 

Rights  in  Other  States. 

(a)    Conflict  Between  Laws  of  the  Same  State. 

1.  Property  which  enters  into  a  community  is  not  governed  by  the  law  in  force  at  the 
time  of  its  dissolution,  but  by  that  in  force  at  the  time  of  the  marriage.  Dixon  v.  Dixon, 
4  L.  191 ;  Succession  of  Rivet,  5  A.  144. 

2.  A  marriage  which  by  the  law  in  force  at  the  time,  of  itself,  superinduces  a  commu- 
nity, is  not  affected  by  a  subsequent  law  abolishing  the  community.  -  lb. 

3.  The  repeal  of  a  law,  in  existence  at  the  time  of  the  marriage,  does  not  destroy  the 
right  of  a  wife  to  property  acquired  under  it     lb. 

4.  A  law  may  constitutionally  authorize  a  wife  previously  married  to  alienate  or 
mortgage  dotal  property,  or  bind  herself  in  solido  with  her  husband.  Pritchard  v.  CUi" 
zefu'  Bank,  8  L.  133. 
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5.  The  legislature  has  the  power  to  remove  or  modify  the  legal  incapacities  of  minora 
and  married  women.     lb.     Succession,  IX.  (a),  No.  13. 

6.  A  wife  though  married  under  the  old  code,  by  which  she  has  a  mortgage  on  her 
husband's  estate  to  indemnify  her  for  debts  contracted  jointly  with  him,  is  not  entitled  to 
the  mortgage  for  debts  contracted  since  the  new  code,  which  has  changed  the  law. 
Waggaman  v.  Zaeharie,  8  R.  181. 

7.  in  the  absence  of  an  agreement,  the  parties  must  be  considered  as  submitting  their 
marital  rights  to  the  existing  laws,  subject  to  the  changes  of  general  legislation  for  the 
common  weal.  DeshauteU  ▼.  Fontenot,  6  A.  690.  Injroj  (b),  2),  ▲,  No.  2 ;  d.  No.  2. 
Obligations,  VI.  (a).  No.  3. 

8.  The  interest  of  society  requires  marriage  though  a  civil  contract  to  be  regalated  in 
its  effects,  especially  as  to  property,  by  the  general  and  existing  laws  of  the  state.  It 
would  be  impolitic,  and  productive  of  confusion,  to  have  the  property  of  different  families 
governed  by  different  general  laws«     Jb. 

(b)    Conflict  Between  Laws  of  Different  States ;  and  Marital  Bights  in  Other  Slates. 

1)  ValidUn  of  the  Marriage. 

1.  Whatever  validity  may  attach  to  a  marriage,  or  marriage  contract,  in  anodier 
country  between  a  free  white  person  and  one  of  color,  no  effect  can  be  given  to  either  in 
a  court  in  Louisiana.     C.  C.  95  ;  Dupre  v.  Bottlard,  10  A.  411.    . 

See  Laws,  IV.  No.  7.    Minors,  L  (b).  No.  83. 

2)  EjpscU  of  the  Marriage. 

A.  In  General. 

1.  The  law  of  the  country  where  the  marriage  was  celebrated,  and  not  where  it  was 
dissolved,  governs  the  rights  of  the  parties  as  to  their  property,  unless  there  be  in  the 
latter  an  absolute  and  prohibitive  statute  or  real  one,  which  must  then  prevaiL  Saul 
V.  Creditors^  5  N.  S.  571. 

2.  But  an  express  agreement  at  the  marriage  follows  and  governs  the  parties,  wher- 
ever they  reside,     lb.  ;  Toume  v.  Toume,  9  L.  457.     Supra,  (a).  No.  7. 

3.  The  fact,  that  a  wife  is  entitled  to  dower  by  the  laws  of  another  state,  does  not 
authorize  her  to  sell  a  slave  not  set  off  to  her  as  dower,  nor  does  it  affect  the  title  of  the 
heirs  to  slaves  of  the  estate.     Bumey  v.  Lamothe,  3  L.  198. 

4.  When  a  husband  buys  slaves  in  a  state  where  they  are  personal  property,  to  bring 
them  to  Louisiana  where  he  and  his  wife  are  domiciliated,  their  respective  rights  must 
be  decided  by  our  laws.     Young  v.  Young,  6  A.  611. 

5.  When  the  wife's  property  is  converted  by  her  husband  to  his  own  use  in  another 
state,  where  they  are  residing  and  by  whose  laws  he  thereby  becomes  her  ordinary 
debtor,  on  their  removal  to  this  state  she  will  continue  an  ordinary  creditor  without 
mortgage  or  privilege.     Arnold  v.  McBride,  6  A.  708.     Infra,  p,  No.  12. 

6.  Though  by  an  ante-nuptial  agreement  all  questions  arising  out  of  the  marriage 
contract  are  to  be  governed  by  the  laws  of  Spain,  the  parties  cannot  thereby  oust  the 
tribunals  of  this  state,  their  intended  and  actual  domicil,  of  jurisdiction  of  their  disputes ; 
and  that  jurisdiction  must  be  exercised  according  to  our  rules.  So,  the  wife's  right  to  a 
restitution  of  her  dowry  must  be  determined  by  C.  C.  2345-99,  and  not  by  P.  4,  T.  11, 
1.  29.     Morales  v.  Marigng,  14  A.  855. 

B.  Personal  Capacity  of  the  Parties. 

1.  The  power  of  the  husband  and  the  capacity  of  the  wife  are  fixed  by  the  law  of 
their  domicil.     Gamier  v.  Pogdras,  13  L.  182. 

2.  Art.  2412  C.  C.  is  a  p^^ono/ statute.  It  is  founded  exclusively  on  the  personal 
relations  between  husband  and  wife,  and  confined  to  married  persons  within  our  juris- 
diction. The  disability  to  contract  it  esteblishes  exists  only  in  case  the  d«bt  do  not 
enure  to  her  benefit,  and  that  contingency  is  strictly  personal.  Augusta  Ifis.  (h.  v. 
Morton,  3  A.  417. 

3.  The  wife's  incapacity  to  contract  is  like  the  minor's,  the  laws  creating  whidi  have 
always  been  classed  as  personal  statutes.     Jb. 

4.  Where  a  wife  by  an  act  at  her  domicil  in  another  state,  to  secure  her  husband's 
debt,  mortgages  her  separate  property  here,  the  act,  if  valid  in  form  and  authori2ed  by 
the  kws  of  her  domicil,  will  be  enforced  here.  It  conflicts  with  no  law  of  this  state,  and 
no  reason  of  comity  authorizes  her  relief  from  its  effect     It  interferes  with  no  racd 
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statute,  and  the  personal  statute  does  not  reach  it ;  the  person  not  being  subject  to  our 
jurisdiction.     lb, 

5.  In  ordinary  cases,  the  capacity  of  a  wife  domiciliated  here  to  make  contracts  to  be 
executed  in  another  state  must  be  determined  by  our  laws ;  the  rules  governing  the 
capacity  being  personal  statutes,,  especially  where  she  is  separated  in  property.  Roberts 
V.  Wilkinson,  5  A.  869. 

6.  It  seems  to  be  a  principle  of  the  common  law  in  Mississippi,  that  a  wife  cannot 
bind  herself;  she  is  svh  potestate  viri  and  subject  to  his  control.  That  law  presumes 
her  to  act  under  his  coercion,  unless  she  make  a  separate  acknowledgment  out  of  his 
presence  before  some  court  or  judicial  officer,  authorized  to  take  and  certify  it.  A  deed 
executed  by  a  wife  in  Mississippi,  unless  so  taken  and  certified,  will  be  without  effect 
though  intended  to  operate  on  lands  in  another  state.     Hoggatt  v.  Gibbs^  12  A.  770. 

c.  Tnie  Matrimonial  Domicil. 

1.  Where  a  girl  of  thirteen  residing  with  her  mother  here  runs  away  with  her  lover 
and  is  married  in  Mississippi,  and  afterwards  returns  and  dies  here,  the  marital  rights 
will  be  determined  by  our  laws.     Le  Breton  v.  Noucket^  3  M.  61. 

2.  The  rights  of  married  persons  are  not  regulated  by  the  laws  of  the  state  in  which 
the  marriage  is  celebrated,  when  they  intend  to  remove  immediately  and  reside  in 
another ;  but  by  the  laws  of  the  latter,  which  they  have  subsequently  adopted  within  a 
reasonable  time.  2  N.  S.  574;  6  R.  104;  9  R.  224;  2  A.  774;  4  A-  569.^  Mort- 
GAGE,  IV.  (c),  1),  Nos.  6,  9,  et  seq.  Obligations,  VI.  (b),  1).  Registry,  II.  (a), 
4),  No.  5. 

3.  So  where  parties,  married  in  another  state  with  the  bond  fide  intention  of  residing 
in  this,  come  here  within  a  reasonable  time  afterwards,  the  wife's  separate  property 
before  marriage,  received  by  her  husband  at  the  time  or  afterwards,  remains  so  accord- 
ing to  our  laws,     lb, 

4.  The  law  of  the  place  where  the  parties  intend  at  the  time  of  their  marriage  to 
reside,  when  there  is  no  marriage  contract  or  one  silent  in  this  respect,  and  when  that 
intention  is  unequivocally  ascertained  and  carried  out,  governs  the  marital  rights.  4  A. 
65  ;  9  A.  185  ;  10  A.  566.  . 

5.  Where  the  husband  marries  in  the  state  of  his  domicil  which  he  had  no  clear  and 
absolute  intention  to  change,  and  which  he  does  not,  before  receiving  his  wife's  property,, 
the  law  of  that  place  must  control  her  rights.     Hayden  v.  NtUt,  4  A.  65. 

6.  Slaves  owned  by  the  wife  when  married  in  Mississippi,  whence  shortly  after  in 
accordance  with  their  intention  at  that  time  the  parties  remove  to  this  state,  will  be  par- 
aphernal ;  and  so  a  slave  received  by  her  there  in  exchange  for  paraphernal  property. 
But  one  acquired  by  exchange  there  in  the  husband's  name  for  paraphernal  property 
will  belong  to  the  community,  which  becomes  her  debtor  for  the  price.  Claiming  the 
benefit  of  our  law,  she  must  take  it  with  its  qualification.  Percy  v.  Percy,  9  A.  185. 
Supra,  XIII.  (b),  2),  Nos.  6,  8,  15. 

7.  Where  the  parties  are  married  in  Mississippi,  the  husband's  domicil  which  thus 
becomes  and  remains  the  matrimonial  domicil,  and  there  is  no  clear  ante-nuptial  nor 
post-nuptial  understanding  that  they  should  come  here  to  reside,  the  frustration  of  which 
might  perhaps  be  regarded  as  a  fraud  on  the  wife,  her  personalty  sent  by  her  tutor  from 
this  state,  where  she  had  before  resided,  to  her  husband  and  reduced  into  possession  by 
him,  becomes  his  jure  mariti,     Connor  y.  Connor,  10  A.  440. 

x>.  Questions  Relative  to  the  Commonity;  and  Property  acquired  after  a  Change  of  DomiciL 

1.  The  law  of  the  country,  to  which  after  their  marriage  the  partiea  remove,  governs 
the  property  they  there  acquire.  .  Gale  v.  Davis,  4  M.  645.     IrCfra^  s,  No.  8. 

2.  Where  the  community  established  by  the  laws  under  which  they  are  married,  the 
parties  in  their  marriage  contract  agree,  shall  continue  wherever  they  remove,  and  they 
remove  to  a  country  by  whose  laws  there  is  no  community,  it  will  continue  between 
them  but  not,  on  the  death  of  one,  between  the  heirs  and  the  survivor.  Murphy  v.  Jftir- 
phy,  5  M.  83.     Supra,  (a).  No.  7. 

3.  £ven  before  C.  G.  2370  a  marriage  out  of  this  state  between  permns,  who  after- 
wards came  here  to  live,  was  subject  to  a  community  as  to  property  acquired  after  their 
arrival     Saul  v.  Creditors,  5  N.  S.  571 ;  Toume  v.  Toume,  9  L.  457. 

4.  The  Spanish  law  as  well  as  our  own,  establishing  and  regulating  the  community^ 
is  a  real  statute  (operating)  where  the  parties  were  net  married  in  this  stete^  only  on 
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property  acquired  here.     N.  R.  hb,  10,  t  4,11;  Id.  5  N.  S.  571 ;  Suceesnon  ofPadk- 
wood,  9  R.  438. 

5.  A  wife  is  entitled  to  half  the  property  here  at  her  husband's  death,  thoagh  she 
never  came  into  the  state.     Cole  v.  Cole,  7  N.  S.  42. 

6.  Where,  soon  after  his  marriage  in  Philadelphia,  in  1812,  the  husband  came  to  ebb 
state  where  he  resided  until  1831  when  he  died,  the  wife  having  all  the  time  resided  in 
Philadelphia,  it  was  heUH,  that  a  community  existed  between  them.  Dixon  v.  Dixon,  4 
L.  191. 

7.  There  is  no  statute  supplying  the  provision  of  the  Spanish  law,  repealed  by  act 
1828,  No.  83,  and  which  gave  the  wife,  though  she  never  resided  here  and  the  marriage 
were  contracted  abroad,  half  the  husband's  property  acquired  here.     lb. 

8.  Where  parties  married  in  another  state  remove  to  this,  our  community  laws  will 
govern  the  property  acquired  during  their  residence  here,  but  not  that  acquired  here 
after  their  removal  hence  to  another  state,  the  subsequent  acquisitions  being  governed  by 
the  laws  of  the  new  domidl.     Succession  of  Pachwood,  9  R.  438  ;  12  R.  334. 

9.  The  husband,  who  removes  with  his  wife  to  another  state,  retains  the  right  of 
administering  community  property  acquired  during  their  residence  here;  as  aLso  his 
right  to  the  fruits  of  the  dotal  property,     lb. 

10.  The  removal  into  another  state  does  not  vest  in  the  wife  any  distinct  and  sep- 
arate title  to  half  the  community  property.     lb.     Supra,  XIII.  (d),  Nos.  2,15,  ei  oL 

11.  On  the  wife's  death,  half  the  community  property  acquired  here  vests  in  her 
heirs,  subject  to  the  debts  contracted  by  the  husband  during  marriage.  Until  then  he 
retains  entire  control  of  the  property,  subject  to  the  restrictions  of  the  code  on  his  power 
of  alienation  in  fraud  of  the  wife's  rights.     lb.     Supfa,  XIII.  (e),  4),  a,  No.  4. 

1 2.  Where  the  crop  of  a  plantation  of  the  community  here  is  sold,  and  its  proceeds 
deposited  in  bank  here  to  the  husband's  credit,  before  the  wife's  death  in  a  common-law 
state  where  she  was  residing  with  him,  the  deposit  becomes  his  property  at  his  domicil 
by  whose  laws  its  distribution  must  be  governed.  Had  the  crop  remained  on  the  plan- 
tation unsold  at  the  death  of  the  wife,  it  might  have  been  otherwise.     lb. 

13.  Bank-stock  here  secured  on  real  estate,  acquired  before  the  removal  of  the  spouses 
from  this  state,  having  the  same  titus  with  the  immovable  and  being  transferable  only 
on  the  books  of  the  bank,  whether  a  movable  under  466  C.  C.  or  an  immovable  under 
462,  forms  part  of  the  community.    Id.  12  R.  334. 

14.  After  removing  from  this  to  a  common-law  state,  a  husband  and  wife  sold  a 
plantation  in  community  here,  and  after  her  death  he  and  the  vendee  cancelled  the  sale, 
the  notes  given  for  the  price  being  returned  to  the  latter  and  the  plantation  reconveyed 
to  the  former.  Held;  the  retrocession  vested  the  title  in  the  husband  alone^  and,  as  his 
wife's  executor  here,  he  is  not  bound  to  account  here  for  her  interest,  if  any,  in  the  notes 
which  form  no  part  of  the  community,     lb. 

15.  Where,  after  the  husband's  sale  of  real  estate  in  community  here,  the  spouses 
remove  from  this  to  another  state  where  the  wife  dies,  he  is  not  accountable  here  for  the 
price  if  not  here  at  her  death,     lb. 

16.  Where  a  husband  actually  resident  abroad,  but  intending  to  reside  here,  buys 
land  in  this  state  and  afterwards  removes  here  with  his  wife,  the  land  will  not  fall  into 
the  community.     H^ff  v.  Borland,  6  A.  436. 

17.  When  parties  are  married  and  resident  abroad,  no  community  exists  in  property 
acquired  here  by  either;  that  acquired  after  their  residence  here  alone  falls  into  the 
partnership.  C.  C.  2369-70  ;  9  R.  438 ;  12  R.  334 ;  5  A.  158  ;  6  A.  256,  344  ;  7  A. 
583  ;  9  A.  289  ;  10  A.  440.  ^By  act  18  March,  1852,  No.  292,  the  community  of  ac- 
quets %oa$  extended,  in  favor  of  non-resident  married  persons,  to  property  in  this  state 
thereafter  acquired."] 

18.  The  decision  in  the  Succession  of  Packwood,  supra.  No.  14,  on  the  faith  of  which 
parties  have  acted  and  rights  been  acquired  by  the  husband's  vendee,  will  not  he  over- 
ruled as  manifestly  erroneous.  Augusta  Ins.  Co.  v.  Pojckwood,  9  A.  75.  Laws,  £L  (i), 
No.  12. 

19.  To  rescind  the  sale  so  as  to  replace  parties  in  the  same  position,  the  parties  to  the 
sale  and  the  rescission  should  be  the  same.  But  on  the  wife's  death  the  husband  ceased 
to  represent  the  community,  and,  as  he  took  the  title  on  the  retrocession  in  his  own 
name,  the  recourse  of  her  heirs  against  him,  if  any  they  h%^e,  is  to  make  him  account 
for  their  funds  converted  to  his  use.  lb.  Supra,  XIII.  (e),  4),  c,  Nos.  3,  4.  Obliga- 
tions, VIII.  (b),  Nos.  28,  33. 

20.  It  being  conceded  that  the  title  was  not  in  the  heirs,  unless  they  chose  to  adopt  and 
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ratify  the  hasbaDd's  unauthorized  action,  their  election  cann 
the  title  previously  acquired  by  his  vendees,  lb.    Mandate, 

21.  Ogden,  J.,  with  concurrence  of  Buchanan,  J.,  dissent 
tinued  notwithstanding  the  removal  to  belong  to  the  comm 
was  entitled  to  the  notes  representing  its  price.  Had  they  bee 
have  disposed  of  the  proceeds  as  he  pleased ;  but  as  they  ^ 
same  right  to  the  price  as  they  would  have  had  to  the  propert 

22.  As  head  of  the  community,  the  husband  in  the  sale  re] 
she  been  living,  he  would  have  done  in  the  retrocession.  But 
ber  death,  by  which  her  heirs  were  immediately  seized  of  1 
perhaps,  incompetent  to  rescind  the  sale,  yet,  as  the  consider 
the  cancelling  of  the  notes  constituting  the  whole  price,  to  oi 
entitled,  he  must  be  considered  as  assuming  to  represent  thei 
reinvested  with  his  own.     By  claiming  the  title,  they  ratify  th 

23.  The  legal  consequence  of  the  rescission,  which  is  indc 
right  to  represent  the  heir^,  is  to  replace  the  parties  in  statu 
when  retransferred  to  him,  he  held  by  the  same  title  as  at  its  I 
munity.    lb,  et  Id, 

24.  The  husband  was  not  a  trustee  for  the  heirs  in  using 
procure  the  retrocession,  which  was  not  a  purchase,  but  merel; 
his  original  title.  And  theirs  was  a  legal,  not  merely  an  equii 
dee  was  bound  to  ascertain,    lb.  et  Id, 

25.  A  minor  residing  here  was,  with  her  tutor's  consent,  ma 
sissippi.  The  marriage  was  to  have  been  solemnized  here  but  1 
there,  where  the  husband  then,  and  the  parties  always  aflerwa 
times  visited  a  plantation  subsequently  acquired  here,  to  whicli 
to  live;  but  Mississippi  remained  his  home.  Held;  the  wife 
to  half  the  Louisiana  estate  as  widow  in  community  under  C 
which  she  was  married.     Connor  v.  Connor,  10  A.  440. 

26.  The  provisions  of  the  codes  of  1808  and  1825  as  to  the 
with  const.  U.  S.,  art.  4,  sec.  3.  No  unconstitutional  discrimin 
citizens  of  this  and  other  states.  The  discrimination  is  not 
tracts,  and  has  no  connection  with  the  constitution  which  secun 
those  of  citizenship.  Rights  attached  by  law  to  contracts  by 
they  are  made  or  executed,  irrespective  of  the  citizenship  of  t 
leges  of  a  citizen"  within  meaning  of  the  constitution,  lb,  [: 
by  the  supreme  court  of  the  United  States,     18  Howard,  591.] 

27.  The  community  was  not  a  part  of  the  general  law  of  S 
only  of  which  did  it  prevail.  P.  4,  T.  11,  L  24.  And,  under 
ership  of  effects  acquired  during  marriage  be  governed  by  the 
the  marriage  is  contracted,  and  not  of  that  to  which  the  partie: 
only  of  effects  acquired  in  the  former  and  not  in  the  latter.  1 
855. 

See  Suproj  c,  No.  6.    Mortgaoe,  IV.  (c),  1),  Nos.  6,  9, 

B.  Wife's  Chases  in  Action;  and  Hasband's  Acqaisitioii 

1.  By  the  law  of  North  Carolina,  the  wife's  personal  estate 
from  the  n^oment  of  marriage,  and  slaves  are  there  consid<! 
Gale  V.  Davis,  4  M.  645.     Slaves,  I.  (b),  1),  No.  3. 

2.  Slaves  inherited  by  the  wife  in  Mississippi,  where  the  coi 
which  they  become  the  husband's  property,  are  liable  for  his  i 
Slocomb  V.  Breedlove,  8  L.  143. 

3.  When  the  parties  are  residing  here,  a  slave  inherited  b, 
who  dies  in  Alabama,  where  slaves  are  movables  and  become: 
there  he  reduce  them  to  possession,  is  her  separate  property. 

4.  Slaves  or  other  personal  effects,  brought  here  by  the  bus 
a  common-law  state,  will  be  presumed  his.  It  will  be  for  thi 
destroy  the  presumption  by  proof  of  title  in  themselves.  /' 
Martin  v.  Boler,  13  A.  369. 

5.  By  the  laws  of  England^  legacies  to  a  wife  and  residuar 
by  her  are  included  in  choses  in  action  ;  and  become  the  hu£ 
to  his  possession.     To  effect  this,  the  mere  intention  will  no 
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some  act  of  dominion  over  so  as  to  change  the  property,  divesting  her  right  and  making 
his  own  absolute.     Marcenaro  v.  Bertoli^  2  A.  980. 

6.  By  the  laws  of  Virginia  and  Mississippi,  money  and  bank-stock  bequeathed  to  a 
woman,  to  be  returned  to  the  testator's  estate  if  she  die  without  issue,  become  her  hDS> 
band's  when  reduced  to  his  possession.  His  obligation  to  return  the  amount,  if  she  die 
without  issue,  cannot  prevent  his  acquiring  her  interest  which  is  p^*3onaity.  Ua^doi  v. 
Nvit,  4  A.  05. 

7.  The  wife's  slaves  and  other  personal  property,  choHt  in  txetion  excepted,  by  her 
marriage  in  a  oomroon«law  state  become  her  husband's  though  not  reduced  to  hia  exclu- 
sive possession,  and  their  value  cannot  be  the  basis  of  a  separation  between  the  parties, 
when  they  afterwards  remove  to  this  state.     Henderson  v.  TVoutdLaU^  10  A.  548. 

8.  Alitevy  as  to  the  proceeds  of  the  sales  of  her  rei^  estate  and  cAo<es  in  adianj  not 
reduced  to  possession  and  received  by  him  after  their  removal  to  this  state ;  they  justify 
a  judgment  for  her  against  him.     Ih.     Supra^  D,  No.  1 ;  XI.  (a),  Na  7. 

9.  At  common  law,  the  husband  has  but  a  quidified  right  to  his  wife's  chores  in  cLcHcn  ; 
he  must  reduce  them  to  possession  during  marriage,  or,  if  he  survive  her,  administer  on 
her  effects.  The  rule  applies  generally  to  reversionary  interests  in  things  personal,  but 
only  where  she  has  not  been  vested  with  the  legal  ownership  and  possession  at  any  time 
during  marriage.     McCaU  v.  WhiU^  10  A.  577.     Donations,  VL  (f ),  No.  34. 

10.  By  a  deed  in  Mississippi  where  a  husband  and  wife  with  her  father  resided,  the 
father  in  consideration  of  natural  affection  granted  and  sold  her,  her  heirs  and  assigns, 
forever,  a  slave  whose  services  he  reserved  during  life.  She  died  and  her  husband  and 
children,  with  the  father  and  slave,  removed  to  this  state  where  they  lived  together  and 
the  father  died.  The  slave,  sold  by  the  husband,  was  claimed  by  the  children  from  the 
purchaser.  Held;  by  the  execution  of  the  deed,  eo  inttanHy  the  title  and  possession 
vested  in  the  wife ;  thereupon  the  husband,yttr«  mariti,  became  the  owner  subject  to  the 
loan  for  service  to  the  father ;  and  so  his  vendee's  title  is  valid.  Ih.  Donations,  Y. 
(a).  No.  2. 

11.  Before  her  marriage  in  Gibraltar  where  she  was  domiciled  and  died,  there  had 
fallen  to  a  wife  here  an  interest  in  her  brother's  succession  which,  consisting  of  real  and 
personal  estate,  was  at  her  death  under  administration.  No  part  of  this  interest  was  ever 
during  her  life  reduced  to  possession  by  her  husband.  But  her  succession  having  been 
administered  on  here  by  a  curator,  who  received  movables  from  her  brotlier's  sooces^on, 
they  were  claimed  by  the  husband.  Held;  her  right  at  her  death,  whether  a  real  right, 
C.  C.  463,  or  a  chose  in  action^  had  its  domicil  in  Louisiana  by  whose  laws  the  movables 
claimed  must  be  distributed ;  and  the  husband  cannot  claim  them  as  against  her  heirs  here. 
Marcenaro  v.  MordeUay  10  A.  772.     Donations,  VI.  (f).  No.  32.     Succession,  XIV. 

12.  It  is  not  clear  that  by  the  common  law  the  husband  has  such  a  vested  interest  in 
his  wife's  chases  in  action,  not  reduced  to  possession  during  coverture,  that  he  can  daim 
them  in  a  country,  the  policy  of  whose  law  is  at  all  different.  And  his  imperfect  rights, 
if  defeasible  in  a  common-law  state,  will  not  be  enforced  here  against  our  settled  policy 
to  the  prejudice  of  our  own  citizens,  particularly  as  to  an  interest  so  carefully  guarded 
as  the  legitime.     C.  C.  1480-1,  1745-6 ;  lb. 

13.  The  share  of  a  deceased  partner  was  suffered  by  his  widow  to  remain  in  the  firm 
which  was  continued  for  some  years,  when,  she  marrying  [in  a  common-iaw  siate'Jt  a 
new  firm  was  formed  between  the  surviving  partner  and  her  second  husband.  She  in- 
tervened in  the  act  of  partnership  and  consented  that  the  balance  due  her  as  widow  in 
community  should  remain  with  the  new  firm  as  a  loan  bearing  interest.  HM;  her  right 
as  a  creditor  of  the  firm  consisted  of  her  unliquidated  interest  in  her  first  husband's  suc- 
cession ;  as  such,  it  was  a  chose  in  action  which,  not  reduced  to  possession  by  the  second 
husband,  she  could  claim  from  the  second  firm  here  which  had  become  insolvent  Brewer 
V.  Oreditorsy  11  A.  117. 

14.  A  woman  whose  fiither's  succession,  eonsisting  of  immovables,  was  in  the  coorse 
of  administration  here,  was  married  in  Pennsylvania  whence  she  removed  to  Marjlaod^ 
where  after  residing  some  years  with  her  husband  she  died.  After  her  death  he  trans- 
ferred to  plaintiff  all  his  rights  to  her  personal  estate  and  chases  in  action  in  this  state, 
and  died.  Plaintiff  sued  the  curator  of  the  father's  succession,  then  in  process  a^  ad- 
ministration, for  the  wife's  residuary  portion.  Held;  under  the  laws  of  Pennsjlvania 
and  Maryland,  as  well  as  our  own,  he  cannot  recover.     Bone  v.  Sparrow,  11  A.  185. 

15.  Though  by  the  laws  of  Maryland,  on  the  wife's  death,  even  her  chases  in  action 
vest  immediately  in  her  husband  who  may  recover  or  assign  them  without  adoiinisteniig, 
yet,  if  during  life  he  do  not  reduce  them  to  possession,  they  pass  to  her  representatives. 
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So  in  this  case  his  inchoate  rights  were  defeated  bj  his  death,  and  thus  extinguished  in 
the  hands  of  his  assignee  who  could  hare  no  greater  rights.     Ih. 

16.  In  such  case,  the  mere  fact  that  the  husband  during  life  called  on  the  curator  to 
collect  any  moneys  coming  to  his  wife  from  her  father's  succession,  and  to  take  posses- 
sion of  all  her  property  and  rights  here,  and  that  the  curator  did  actually  pay  him  some 
money,  will  not  signify,  when  the  curator  did  not  surrender  the  succession  which  plaintiff 
himself  recognized  as  ^'  still  in  process  of  administration."     lb. 

F.  Marriage  6ettlemeiits  in  Other  States. 

1.  A  marriage  settlement  executed  in  another  state,  where  the  property  was  situated 
and  the  parties  resided  at  the  time,  if  valid  by  its  laws,  cannot  be  affected  by  their  sub- 
sequent removal  to  this  state.     Young  v.  Templeton,  4  A.  254. 

2.  In  Mississippi,  no  agreement  in  consideration  of  marriage  nor  any  marriage  set- 
tlement, though  the  consideration  be  a  valuable  one  and  the  bona  Jides  of  the  parties 
unquestionable,  is  good  against  creditors,  unless  acknowledged  or  proved,  and  unless  a 
certificate  of  such  acknowledgment  or  proof  be  recorded  as  required  by  its  laws.     lb. 

3.  A  settlement  without  these  formalities  is  void  as  to  all  creditors,  whether  holding 
liens  on  the  property  to  be  affected  or  not.     2b, 

4.  Where  slaves,  settled  on  a  wife  through  a  trustee  in  Alabama  before  her  marriage, 
are  afterwards  brought  here  by  the  husband  and  sold  to  a  bond  Jide  purchaser,  he  will 
acquire  no  title,  though  the  slaves  were  not  named  in  the  settlement  and  it  was  recorded 
only  in  the  county  where  the  marriage  was  celebrated,  and  not  where  the  parties  resided. 
Sherrod  v.  CaUegkan,  9  A.  510.     Trust,  II.  (a).  No.  3. 

5.  Marriage  settlements  in  other  states  will  be  upheld  in  this  to  which  the  parties 
afterwards  remove,  so  far  as  they  do  not  create  prohibited  tenures  unknown  to,  or  prohib- 
ited by,  our  laws.     Jb. 

6.  A  settlement  void  for  fraud  as  to  antecedent,  is  not  necessarily  so  as  to  subsequent, 
creditors.     Spears  v.  Shropshire^  10  A.  218. 

7.  Though  a  court  here  cannot  specifically  enforce  a  settlement  in  another  state, 
because  containing  a  fidei-commissum^  still,  if  valid  where  made,  it  will  protect  the 
wife's  original  ownership  against  her  husband  and  those  claiming  under  him.     lb. 

8.  By  the  laws  of  Mississippi,  a  bond  fide  settlement  before,  and  in  contemplation  of, 
marriage  is  good  against  both  the  husband  and  his  creditors  and  subsequent  purchasers ; 
and  this  rule,  which  holds  when  he  makes  the  settlement,  is  yet  more  inflexible  when 
the  future  wife,  with  his  knowledge,  secures  her  property  to  herself  and  her  children. 
Id.  11  A.  559. 

9.  Nor  will  such  a  settlement  in  that  state  before  a  valid  marriage  be  invalidated  by  the 
fact,  that  the  parties  had  been  previously  married,  it  appearing  that  the  husband  had  in 
another  state  another  wife  at  the  time  of  the  first  marriage,  which  was  therefore  null,  but 
had  obtained  a  divorce  before  the  second,  which  was  therefore  valid,     lb. 

10.  Where  in  such  case  the  property,  though  charged  to  the  wife  by  previous  deeds 
from  third  persons,  was  in  reality  paid  for  by  the  husband,  the  settlement  must  be 
viewed  as  made  by  him  but  still  as  valid  against  subsequent  creditors,     lb. 

11.  A  settlement  is^governed  in  its  effects  by  the  law  of  the  state,  where  it  is  executed, 
where  all  the  parties  reside,  and  where  it  is  intended  to  have  effect.     C.  C.  10 ;  lb. 

12.  By  a  settlement  in  a  common-law  state  a  wife,  through  her  husband  as  trustee, 
settled  on  herself  all  her  personal  property,  afler  a  sale  of  part  of  which  by  him  the 
parties  removed  to  this  state,  where  she  obtained  judgment  on  a  chose  in  action  whose 
proceeds  were  applied  to  his  debts.  Held;  her  personal  property  continued  to  be  her 
separate  estate  before  and  after  the  removal  here ;  he  becoming  embarrassed,  she  is  enti- 
tled to  a  separation  of  property,  and  a  judgment  for  the  slaves  and  other  personal  prop- 
erty brought  here  and  existing  in  kind,  and  for  the  proceeds  of  her  judgment  presumed 
to  have  been  received  by  him  as  head  of  the  community,  with  privilege  on  his  estate  ; 
but  for  the  property  sold  by  him  in  the  other  state  she  is  but  his  ordinary  creditor  and, 
as  such,  must  yield  to  his  other  ordinary  creditors  here.  Eager  v.  Broum^  14  A.  684. 
iS^ro,  A,  No.  5 ;  XI.  (b),  No.  16.     Mortgage,  IV.  (c),  1),  No.  9. 

MARSHAL. 

See  Attachment,  VL  (d),  No.  4.  Cotots,  II.  (g),  1),  Nos.  2,  5,  20;  IV.  (a). 
Etidence,  XII.  (d).  No.  1.  Mortgage,  IV.  (a).  No.  12.  Offences  and  Quasi 
Offencbs,  II.  (f).    PuviLKeB,  III.  (a),  No.  16.    Sheriff,  II.  (a). 
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See  Lease,  II.  (c).  New  Orleans,  II.  (g),  2).  Offences  and  Quasi  Offences, 
XL  (h).     Shipping,  IV.  Y.  IX.  X.    Slates. 

MERGER. 

See  Confusion.  Judgment,  L  Nos.  6,  8 ;  XII.  No.  4 ;  XV.  (e).  No.  38.  Nota- 
tion.   Prescbiftion,  IV.  (c),  3),  No.  4.    Taxes,  III.  (c),  4),  No.  8. 

MILITIA. 

1.  By  the  militia  act  8  March,  1834,  No.  97,  a  sai^eon  is  a  constituent  part  of  every 
regiment  with  the  rank  of  a  surgeon  in  the  United  States  army ;  and  his  duties  are  sim- 
ilar. He  cannot  charge  for  professional  services  to  a  soldier  wounded  on  parade.  Har- 
red  V.  VanarsteHf  18  L.  545. 


MINORS. 

I.  Of  the  Appointment  and  Remoyal  of  Tutors  and  Curators  ;  their  Bond, 

Oath,  and  Sureties. 

(a)  Jh  General  (c)  Mode    of   JRemoval  and  Opposition  ; 

(b)  Hight  to,  and    Qualifications  for,  the  Jurisdiction ;  and  of  Curators  and 

Tutorship;    its  Forfeiture;    Action  Tutors  ad  hoc  or  ad  bona. 

of  Family-Meeting  ;  Causes  and  Ev-    (d)    Confirmaiion,  Oaihy  and  Bond ;  Pnr 
idence  Justifying  a  RemovaL  ceedings  against,  and  Obligation*  of 

Surety. 

n.  Op  the  Under-Tutor. 

III.  Of  the  Powers,  Rights,  and  Obligations  op  Tutors  ;  and  their 
t  Administration. 

(a)  In  Cfeneral*  4)  OppcaiHon  to  the  Account  and  its  Bomoh- 

(b)  Control  of  the  Minor's  Person    and   ,  ,    ^,.    9oti^!  ^S^^^^^^^^i^ 

Education;    and    JRemoval    of  his    vg)  AhefuUton  of  the  Mnof's  Properly; 
Property  from  the  State.  ''^^   Tortious  Convemon  ^  the 

(c)  Tutor's  Diligence;  and  the  Inventory  n  /   A 

he  must  Make.  2)   Validity  of  the  Alienation  as  Affheted  bg 

(d)  Expenses  of  the  Administration;  their  the  Authority  under  uMdt  Made;  and  its 

Payment ;  and  the  Tutor's  Powers  in  ,,    Ratijication  in  B^f  of  the  Minor, 

R^^  Thereto.  »>  '^^'^^P^'j^:"^  ^^'^ 

(e)  Acquisitions  for   the   Minor  ;    Invest*  4)  Minor^e  Affirmance  of  the  AUenatiem  and 

ment  of  his  Revenues;   and  Interest  ^*>^'  J?  ^««^  ^«  ^'^^y*  "^  Tf* 

on  Sums  deceived  by  the  Tutor.  lZh^"^"^    ^  the  Tutor  and  hs 

(f)  Tutor's   Account  ;     Interest     Thereon  ;  5)  Adjudication  of  Comnum  Property  to  ike 

and  his  Commission.  Surviving  Parent. 

1 )  In  General.  Q^)  Parties  acting  as  Tutors  vnthout  Au- 

2)  Interest  due  on  the  Account;  and  the  Com-  thority. 

S)   When  Accounts  are  to  be  Rendered;  at    (')   ^«<>^*  Mortgage. 
Whose  Instance  they  may  be  Ordered;  and 
Provisional  Accounts, 

IV.  Of  the  Emancipation  and  Contracts  of  Minors  ;  and  the  Laws  bt 

which   THET   are    GrOTERNED. 

V.  Of  Foreign  Tutors. 

VI.  Of  the  Family-Meeting. 

VII.  Of  Suits  Rblatitb  to. Minors. 
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I.  Op  the  Appointment  and  Removal  op  Tutorb  and  Citrators  ;  their  Bond, 

Oath,  and  Sureties. 

(a)  In  General, 

1.  One  who,  appointed  testamentary  tutor,  attends  and  subscribes  the  inventory, 
thereby  accepts  and  the  tacit  lien  attaches  from  that  day  to  his  property.    Bernard  v. 

Viffnaudy  10  M.  482 ;  1  N.  S.  1. 

2.  No  tutorship  exists  during  marriage  over  its  issue.  C.  C.  234,  267-3 ;  7  N.  S.  388 ; 
12  R.  172.    Mortgage,  IV.  (b),  1),  No.  14.    Parent  and  Child,  I. 

See  Appeal,  I.  (b),  2),  g.     Costs,  III.  (d),  Nos.  4,  7. 

(b)  Right  tOf  and  Qualifications  for^  the  Tutorship  ;  its  Forfeiture ;  Action  of  Family- 
Meeting  ;  Causes  and  Evidence  Justifying  a  BemovaL 

1.  A  mother  is  entitled  to  the  tutorship  of  her  children  to  whom  the  natural  father 
has  left  legacies,  with  directions  that  she  should  remain  in  possession  of  the  property, 
cultivate  and  administer  it  until  their  majority.     Magdeleine  v.  Mayor^  1  M.  200. 

2.  By  the  laws  of  Spain,  no  dative  tutor  could  be  named  when  there  existed  a  testa- 
mentary or  legitimate  tutor.    Jb, 

3.  A  mother,  who  contracts  a  second  marriage  without  the  advice  of  a  family-meeting, 
loses  ipso  facto  the  tutorship  of  her  children  by  the  first  marriage.  O.  C.  p.  60,  art  10; 
C.  C.  272;  O'Connor  v.  BarrCj  3  M.  456. 

4.  A  tutor  by  nature,  leaving  the  state  with  the  minors,  retains  the  tutorship.  Deki- 
eroix  v.  Boisblanc,  4  M.  715.     Jnfra,  III.  (b),  No.  1. 

5.  A  natural  tutor  cannot  be  deprived  of  the  tutorship  for  having  failed  to  make  an 
inventory  within  ten  days.     Ozanne  v.  Delile,  5  N.  S.  29. 

6.  The  tutor's  failure  before  appointment  is  no  ground  of  exclusion  or  deprivation.  lb. 

7.  Tutors,  other  than  natural  tutors,  lose  the  tutorship  ipso  facto  by  leaving  the  state. 
Bobins  v.  Weeks,  5  N.  S.  382. 

8.  A  natural  tutrix,  forfeiting  the  tutorship  by  a  second  marriage,  may  be  reappointed 
nnder  the  advice  of  a  family-meeting,  and  wiU  then  hold  as  dative  tutinx.  C.  P.  951 ; 
lb. ;  3  R.  390  ;  4  A.  523 ;  5  A.  596. 

9.  The  grandfather  has  a  right  to  the  tutorship  after  the  death  of  the  father  and 
mother,  without  being  nominated  by  the  family-meeting  who  must,  however,  pass  on  his 
sureties.     Commaux  v.  Barbin,  6  N.  S.  455. 

10.  Arts.  298,  351  C.  C,  providing  for  the  appointment  of  another  tutor  in  the  place 
of  one  who  leaves  the  state,  apply  as  well  to  natural  tutors  as  to  others,  but  only  where 
the  minors  remain  in  the  state,  not  where  they  remove  with  their  tutor.  Boland  v.  Ste^ 
phens,  3  L.  485. 

11.  Under  the  Spanish  law,  the  surviving  mother  was  not  the  natural  tutrix.  The 
father  had  a  right  to  appoint  a  curator  cut  Utes  and  name  a  tutor  in  his  wilL  7  L.  543 ; 
lOL.  98;  11  L.  63. 

12.  The  refusal  of  a  family-meeting  to  retain  the  widow,  who  contracts  a  second  mar- 
riage, authorizes  her  displacement  which  perhaps  must  be  decreed  contradictorily  wit^ 
her,  since  she  does  not  then  ipso  facto  forfeit  the  office  as  when  she  neglects  to  caU 
meeting.     Bachal  v.  Bached,  10  L.  459. 

13.  When  the. father  and  mother  are  dead,  the  grandfather  is  entitled  of  right 
without  a  family-meeting  to  the  tutorship.     No  supposed  aversion  of  minors  ton 
him  can  deprive  him  of  it,  that  it  may  be  given  to  an  uncle,  nor  will  any  parol  e^ 
sions  of  the  deceased  father  on  the  subject  be  considered.     Wood  v.  Brown,  10  ''' 

14.  The  grandparents  who,  if  residing  here,  would  be  entitled  to  the  legal  ti 
cannot,  if  absentees,  claim  it  by  proxy.     The  law  never  intended  that  the  ti' 
minor,  who  is  in  the  state,  might  reside  in  another  country.  C.  C.  351 ;  Percy ' 
15  L.  74. 

15.  No  legal  tutor  can  be  appointed,  unless  both  the  father  and  mother  r 
be  dead.     C.  C.  281 ;  Tutorship  of  Mossy,  3  R.  390. 

16.  When  a  minor  has  no  ascendant  in  the  direct  line,  but  relations  who 
are  bound  to  accept  the  legal  tutorship,  the  tutorship  is  legal  and  the  near 
comes  after  the  presumptive  heir  or  heirS;  must  be  appointed.     C.  C.  28 
Labarre,  5  R.  268. 

17.  The  dative  tutorship  arises  only  when  there  are  no  relations  ^ 
are  bound  to  accept,  the  legal  tutorship.     C.  C.  288 ;  lb.- 
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18.  The  case  must  be  a  very  strong  one,  that  will  justify  the  removal  of  a  parent  from 
the  tutorship  on  the  ground  of  notoriously  bad  oonduct  It  should  not  be  done  on  light 
or  doubtful  testimony.     Tutorship  of  Kershaw^  5  B.  488. 

19.  A  natural  tutrix  who  marries  without  calling  a  family-meeting,  ipso  faeto,  without 
any  sentence  of  court,  loses  the  tutorship  and  cannot  afterwards  enforce  or  receive  pay- 
ment of  debts  due  the  minors.     C.  C.  272,  2140 ;  Hall  v.  Parks,  9  R.  138. 

20.  Oonduct  notoriously  bad  authorizes  the  removal  of  a  natural  tutrix.    2  A.  333. 

21.  Where  a  family-meeting  advise  the  retention  of  a  mother  about  to  contract  a 
second  marriage,  on  her  executing  a  certain  bond,  and  she  marries  without  executing  it, 
she  may  still  be  retained  on  giving  bond  and  security  in  solido  with  her  husband  for 
her  faithful  administration.     Smiih  v.  Dicksrsan,  2  A.  401. 

22.  A  great-graiidmother  cannot  be  tutrix.  Women,  except  the  mother  and  grand- 
mother, are  excluded  from  the  tutorship.     Auguite  v.  JVtideau,  2  A.  623. 

23.  A  foreigner  residing  in  the  state  may  be  appointed  a  tutor  by  our  courts.  SuKtS" 
sion  of  Guillemin,  2  A.  634. 

24.  And,  on  his  wife's  death,  he  will  beeome  of  right  natural  tutor.     A 

25.  Notoriously  bad  conduct,  or  unfaithfulness  in  the  administration  of  the  property 
of  the  minors,  is  the  only  cause  for  which  a  father  can  be  legally  excluded  or  removed 
from  the  tutorship.     C.  C.  326 ;  Segura  v.  Prados,  3  A.  751. 

26.  Proof  that  he  is  improvident,  careless  in  pecuniary  matters,  and  wanting  in  habits 
of  industry,  or  had  not  had  an  inventory  made,  where  the  delay  resulted  from  no  indis- 
position to  protect  the  interests  of  the  minors,  does  not  justify  his  removal.    lb, 

27.  An  illegttl  condition  annexed  to  a  family-meeting's  recommendation  of  a  mother 
for  the  tutorship  cannot  be  rejected,  and  the  recommendation  must  be  considered  as  Dot 
made.      Webb  v.  Webb,  5  A.  596. 

28.  But  in  such  case,  where  the  meeting  acted  in  error,  the  court  will  remand  the  case, 
as  the  mother  should  be  charged  with  the  tutorship  if  possible.     lb. 

29.  A  mother  who,  by  a  second  marriage  without  the  sanction  of  a  fanuly-meeting, 
forfeits  the  tutorship,  cannot  be  reinstated  with  its  recommendation.  She  can  ooly  be 
appointed  dative  tutrix  on  giving  bond.     Succession  of  Puck,  9  A.  306. 

30.  It  seems  that  mere  absence  is  not  a  good  ground  for  vacating  the  tutorship,  nor 
therefore  for  exclusion.  C.  C.  298, 351 ;  aa  24  April,  1847,  No.  156 ;  Bobb  v.  Matie^ 
9  A.  354.    Succession,  VII.  (f).  No.  12. 

31.  The  causes  of  incapacity  for,  and  exdusion  from,  the  tutorship  are  specially  eoa- 
merated  in  arts.  322-3  C.  C.  and  cannot  be  extended  by  implication.  Capacity  is  the 
general  rule ;  incapacity  the  exception ;  and  the  exception  must  appear  from  the  law 
itself.     JSxcepUo  fit,  non  derivaiur.     lb. 

32.  When  parents  die  without  appointing  a  tutor  and  the  grandfather  duly  applies, 
gives  bond,  and  takes  the  oath  as  prescribed,  and  formally  declares  his  intention  to  cod- 
tinue  hi.")  residence  in  this  state,  where  he  alleges  he  now  resides  though  before  the 
declaration  he  was  a  non-resident,  he  is  entitled  to  the  tutorship  in  preference  to  the 
matenial  unde.     lb. 

33.  Where  a  mother,  in  an  action  to  displace  her  for  failing  to  take  the  oath  prescribed 
and  obtain  the  sanction  of  a  family*meeting  to  her  second  marriage,  admits  the  facts,  bat 
sets  up  the  nullity  of  her  first  marriage  because  with  a  man  of  color,  the  court  will  not 
collaterally  pass  on  the  status  of  the  minors  but  remove  her.  C.  C.  272,  328 ;  Bojfer 
V.  Tassin,  9  A.  491. 

34.  Where,  for  a  failure  to  comply  with  legal  formalities,  a  mother  is  displaced  on  the 
grandfather's  petition,  he  cannot  be  forthwith  Appointed.  A  family-meeting  mast  be  con- 
vened, and  by  their  action  that  of  the  court  determined.     C.  C.  2i81  et  seq.;  Ih. 

35.  The  grand&ither's  appointment  in  his  will  of  a  tutor  to  his  instituted  heirs,  his 
grandchildren,  to  the  prejudiee  of  their  surviving  parent,  is  absolutely  null  and  wiU  be 
considered  not  written.     C.  C.  268,  275,  1506  ;  HoggaU  v.  Moraney,  10  A.  169. 

36.  The  appointment  of  a  maternal  uncle  who  has  not  disclosed  on  oath  the  ezistenoe 
of  a  paternal  uncle,  living  in  the  state  and,  though  known  to  him,  never  cited,  no  family- 
meeting  having  been  convened,  will  be  annulled.  C.  P.  958 ;  G.  C.  285 ;  Tutorship  of 
Bnice,  10  A.  586. 

37.  A  grandmother  who,  if  present  and  residing  in  the  state,  woold  have  had  a  1^ 
right  to  the  tutorship,  cannot,  after  arriving  here,  displaoe  the  tutor  regulariy  appointed. 
C.  C.  351 ;  Succssnon  of  Bnmsan,  11  A.  24.  SuoCEsaiON,  YIL  (b),  No.  21.  i^ 
V.  No.  20. 

38.  Where  a  fianiiy^meedng  aaaent  to  the  mother^a  aeoond  nuuxiage  on  oandition  that 


MINORS,  L  (e).  ^    911 

she  give  bond,  th«ir  decision  will  not  for  that  reason  be  disturbed.  It  will  be  time  enough 
to  consider  the  effect  of  the  condition,  when  she  marries  without  giving  the  bond.  Sue^ 
cession  of  Landry^  1 1  A.  85. 

39.  Where  a  succession  is  opened  by  the  surviving  widow,  whose  appointment  as  nat- 
ural tutrix  of  the  minor  heirs  a  party  seeks  to  avoid  because  without  sufiicient  evidence 
of  the  father's  death,  arts.  58,  59  C.  C.  granting  an  absentee's  presumptive  heirs  provis- 
ional possession  of  his  estate,  are  inapplicable.     Sztcceision  of  Jones,  12  A.  398. 

40.  And  where,  in  such  case,  a  certificate  of  the  father's  death  by  the  register  of 
births  and  deaths  for  the  parish  of  Orleans  is  received  without  objection,  and  corrob- 
orated by  facts  emanating  in  a  great  measure  from  the  party  who  disputes  the  death,  the 
appointment  will  be  maintained.     Ih, 

41.  A  father,  shown  to  be  a  gambler  and  confirmed  dnmkard,  will  be  removed  from 
the  tutorship  of  his  daughters  who,  refusing  to  accompany  him  in  his  removal  to  another 
state,  have  appealed  to  their  uncle  and  under-tutor  for  protection.  Ljfons  v.  Andrews,  12 
A.  685. 

42.  In  an  action  to  remoye  a  natural  tutor  for  notoriously  bad  conduct,  no  inquiries 
can  be  had  into  his  treatment  of  a  daughter  who,  by  her  marriage,  has  ceased  to  be 
under  defendant's  tutorship,  and  into  the  character  and  conduct  of  his  second  wife.  Such 
matters  are  irrelevant  and  afford  no  legal  ground  for  defendant's  removal.  jEdwards  y. 
Morrow,  12  A.  887. 

43.  A  father's  intemperate  use  of  ardent  spirits,  though  censurable  as  an  evil  example 
to  his  children,  is  not  of  itself  such  notoriously  bad  conduct  as  to  justify  his  removal.  If 
when  intoxicated  he  be  inoffensiye,  and  sudi  vice,  the  only  one  to  which  be  is  addicted, 
do  not  interfere  with  his  business,  an  action  for  his  removal  will  be  dismissed,     lb, 

44.  A  widow  cannot  be  appointed  tutrix  to  her  step-childreik  C.  C.  322 ;  Succession 
of  Swayze,  13  A.  244. 

45.  A  natural  tutrix  wishing  to  contract  a  second  marriage  may,  with  the  advice  of  a 
family-meeting,  be  retained  on  giving  bond  and  security  before  such  marriage.  Such  a 
bond,  executed  before  or  afler  the  marriage,  is  valid,  and  she  will  incur  the  obligations 
of  a  dative  tutorship.  Nor  will  her  rights  be  affected  by  the  refusal  of  a  previous  family- 
meeting  to  retain  her  without  security.     Gaudet  v.  Gaudet,  14  A.  112. 

46.  When  a  wife,  divorced  a  vinculo  mairifnonii  by  a  judgment  giving  her  the  cus- 
tody of  the  children,  marries  a  second  time,  and  on  her  first  husband's  death  qualifies  as 
tutrix,  whether  she  should  first  have  convoked  a  family-meeting  or  not,  her  failure  to  do 
so  does  not  ipso  facto  deprive  her  of  the  tutorship,  her  appointment  to  which  cannot 
be  collaterally  questioned.  Cailistsau  v.  Jkyouf  14  A.  023.  EyiDEKCs,  XXII.  (b). 
No.  4. 

47.  The  forfeiture  of  tutorship  under  art.  272  C.  C.  can  have  no  possible  reference 
to  such  a  case,  which  could  not  have  arisen  under  the  civil  code,  whose  provisions  relate 
only  to  the  action  of  separation  and  not  of  divorce,  the  creature  entirely  of  subsequent 
legislation.    Jb, 

See  act  1855,  No.  207,  amending  C.  C.  285.  Evidence,  X.  (a),  No.  24.  Pabbvt 
▲ND  Child,  II.  No.  29.    Pleading,  V.  (a),  3),  ▲,  No.  12. 

(c)  Mode  of  Removal  and  Opposition ;  Jurisdiction  ;  and  of  Curators  and  Tutors 

ad  hoc  or  ad  bona. 

1.  While  all  the  coheirs  are  present  and  the  minor  ones  represented  by  their  tutrix, 
there  cannot  legally  be  a  curator  ad  bona  ;  yet  one  who  has  acted  as  such  will  be  con- 
sidered as  their  agent,  and  as  such  accountable.     Ware  v.  Welsh,  10  M.  430. 

2.  There  is  no  provision  of  law  limiting  the  time,  within  which  opposition  may  be 
made  to  the  nomination  of  a  tutor.     Commaux  v.  Barbin,  6  N.  S.  455. 

8.  If  no  regular  tutor  can  be  appointed,  a  tutor  ad  hoc  cannot  be.  State  ex  reL  Abat 
y.  Judge,  6  L.  365. 

4.  Neither  under  the  old  code  nor  P.  3,  T.  2, 1.  11,  could  a  curator  ad  hoe  be  ap- 
pointed to  a  minor  under  the  age  of  puberty.    Psyche  y.  ParadoL,  6  L.  377. 

5.  Where  the  natural  tutrix  who,  though  she  do  not  administer  the  minor's  |Rt>perty, 
may  yet  control  his  person  and  education,  refuses  to  take  chai^  of  the  property  or  re- 
sides out  of  the  state,  a  tutor  ad  bona  should,  at  the  instance  of  the  relatives  whose  doty  it 
is,  be  appointed  ;  and  a  partition  wherein  the  minor  is  interested,  without  such  a  tnlor, 
is  void.     Berluchaux  y.  Berluchaux,  7  L.  543. 

6.  Act  11  March,  1830,  No.  30,  abolishing  the  offices  of  carator  ctd  bona  and  ad  litem 
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to  minors,  does  not  apply  to  tbose  appointed  before  the  act    If  the  first  curator  be  re- 
moved, another  must  be  appointed  though  afler  the  act     Saulet  y.  Girard^  7  L.  559. 

7.  Whether  the  minor  be  domiciled  in  the  parish  where  the  property  inherited  bj 
him  is  situated,  or  in  a  foreign  country,  the  probate  court  of  the  place  where  the  inheri- 
tance lies  may  appoint  a  tutor  to  administer  it     Harmon  v.  Mc Cowley j  9  L.  571. 

8.  To  remove  a  tutor  or  under-tutor,  suit  must  be  instituted  by  a  curator  ad  hoe  ap- 
pointed by  the  probate  judge.     C.  P.  1015-6  ;  Bird  v.  Black,  10  L.  84. 

9.  A  direct  action  must  be  brought  to  remove  a  natural  tutrix  for  the  insolvency  of 
her  husband,  the  co-tutor.     Rachal  v.  Rachaly  10  L.  459. 

10.  The  under-tutor,  if  there  be  one,  can  alone  sue  to  remove  the  tutor ;  a  curator  ad 
hoc  cannot  be  appointed  for  that  purpose.     McGwire  v.  Boss,  12  L.  575. 

11.  Nor  is  such  appointment  legalized  by  the  intervention  in  the  suit  of  one  of  the 
minors  afler  her  emancipation  by  marriage.     lb. 

1 2.  In  all  cases  concerning  minors,  the  judge  referred  to  is  the  judge  of  the  parish  within 
whose  jurisdiction  they  reside,  if  residents  of  the  state.  Act  18  March,  1809,  §  8,  No. 
21 ;  14  L.  484 ;  2  R.  160,  418  ;  3  R.  303  ;  12  A.  60.  Infra,  II.  No.  4 ;  III.  (g),  2), 
No.  2 ;  VI.  No.  10.    Courts,  II.  (d),  2),  No.  28.    Succession,  VIIL  (e),  2),  a.  No.  3. 

13.  The  relations  of  a  minor  who,  under  arts.  290,  292  C.  C.  are  bound  to  have  a 
tutor  appointed,  are  authorized  and,  perhaps,  bound  to  oppose  an  appointment  illegally 
made.     Succession  of  Winn,  3  R.  303. 

14.  If  either  parent  be  living,  the  judge  of  his  or  her  domicil  most  appoint  the  tutor. 
C.  P.  944 ;  Ih. 

15.  An  action  to  remove  a  tutor  cannot  be  prosecuted,  even  by  the  under-tutor,  with- 
out authority  from  the  probate  judge.  The  under-tutor,  like  any  other  person,  must 
communicate  the  facts  to  the  judge  who  is  to  determine  whether  they  authorize  suit 
C.  P.  1015-6  ;  Lillard  v.  Kemp,  9  R.  113. 

16.  Art  946  C.  P.  authorizes  the  appointment  of  a  tutor  ad  bona  to  a  minor's  prop- 
erty in  this  state,  and  is  an  exception  to  the  general  rule  of  art  944,  giving  the  appoint* 
ment  to  the  judge  of  the  surviving  parent's  domiciL  Fisk  v.  Msk,  2  A.  71.  Infra,  Y. 
No.  18. 

17.  Judgment  in  an  action  to  remove  a  tutor,  and  for  an  account,  may  be  annulled  so 
far  as  it  compels  the  tutor  to  account  to  the  under-tutor,  and  left  in  force  so  far  as  it  de- 
crees a  removal.     Monget  v.  Walker,  4  A.  214. 

18.  There  are  no  other  cases  in  which  a  tutor,  special  or  otherwise,  can  be  appointed 
than  those  designated  in  arts.  264,  288,  295,  1291  G.  C,  and^  act  10  March,  1834,  No. 
85.  Succession  of  Coleman,  11  A.  109.  Px.EAa>iNG,  L  (c),  2).  Pabtition,  IIL  (b). 
No.  25. 

19.  When  a  natural  tutor  after  a  second  marriage  removes  with  the  rest  of  his  family 
to  another  state,  leaving  his  daughters  here  with  their  under-tutor  by  whom  they  are 
supported,  the  latter  may  sue  the  father  through  a  curator  ad  hoc  to  remove  him,  among 
other  causes,  for  notoriously  bad  conduct  Such  change  of  domicil  cannot  deprive  the 
daughters,  who  have  never  left  the  jurisdiction  by  which  the  tutorship  was  conferred,  of 
the  protection  of  that  jurisdiction  which  can  still  be  exercised  for  their  benefit  L^ons 
V.  Andrews,  12  A.  685. 

(d)    Confirmation,  Oath,  and  Bond;  Proceedings  against,  and  Obligations  of.  Surety. 

1.  The  tutor*8  liability  is  not  affected  by  his  omission  to  take  the  oath  and  give  bond. 
5  N.  S.  625  ;  5  A.  565 ;  12  A.  60.    Infra,  III.  (h),  No.  1. 

2.  Testamentary  tutors  must  be  confirmed,  take  the  oath,  and  give  bond.  Until  they 
do,  they  cannot  conclude  the  minor's  rights  nor  give  a  valid  receipt  to  the  latter'a 
debtors.     Verret  v.  Aubert,  6  L.  355. 

3.  By  the  Spanish  law,  the  mother  must  be  appointed  and  confirmed  like  any  legal 
tutor ;  otherwise,  her  acts  have  no  validity.     Berluchaux  v.  Beriuchaux,  7  L.  543. 

4.  In  an  action  against  the  surety  of  a  tutor,  the  bond  must  be  produced ;  it  will  not 
sufiice  to  exhibit  a  bond  given  by  the  tutor  as  administrator  of  the  estate  coming  from 
the  minor's  parents.     Stafford  v.  Moore,  11  L.  508. 

5.  A  natural  tutor  though  not  to  be  confirmed  or  appointed  must,  like  other  tutors, 
take  an  oath  before  he  can  act  C.  P.  949 ;  C.  C.  328  ;  11  R.  503 ;  12  R.  636;  8  A. 
562. 

6.  An  action  by  a  natural  tutor  before  taking  such  oath  will  be  dismissed,  on  an  ex- 
ception to  his  want  of  authority.     Mitchell  v.  Cooley,  12  R.  636. 
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7.  An  order  appointing  a  tutor,  but  reserving  the  right  of  determining  the  legality  of 
the  appointment  whenever  the  question  may  be  brought  before  the  court,  confers  no 
authority.     Provisional  tutors  are  unknown  to  the  law.     Ftsk  v.  F%sk^  2  A.  71. 

8.  An  appointment  bj  the  court  is  necessary,  even  when  the  tutorship  is  applied  for 
by  the  father.     He  must  be  appointed  like  any  other  person.     C.  P.  949  ;  lb. 

9.  A  tutor,  though  exonerated  from  giving  security  under  act  10  March,  1884,  §  4, 
No.  85,  may  be  required,  from  a  change  in  the  character  of  the  minor's  property,  to  give 
security  for  money  to  be  received  in  lieu  of  immovables  and  the  interest  which  may  accrue 
thereon.     Arts.  830-1-2  C.  C.  are  not  repealed  by  the  act.    Course  v.  Forshey,  2  A.  402. 

10.  Where  a  mother  who  had  forfeited  the  tutorship  by  a  second  marriage,  afler  the 
death  of  her  second  husband  and  a  tutor  appointed  in  her  place,  is  reappointed  by  the 
advice  of  a  family-meeting,  she  need  not  give  bond.     Molinari  v.  Fernandez^  2  A.  553. 

11.  Under  950  C.  C.  the  judge  might  have  appointed  her  without  a  family-meeting; 
the  submission  of  her  application  to  such  a  meeting,  and  its  decree  declaring  her  worthy 
of  the  trust,  can  impose  no  additional  burdens  on  her.     Ih. 

12.  A  tutor  exonerated  from  giving  security  under  stat.  1834,  No.  85,  cannot  be  sub- 
sequently required  to  give  it,  though  the  property,  which  at  his  appointment  consisted 
chiefly  of  real  estate,  be  since  converted  into  money  and  negotiable  paper  to  effect  a 
partition.     Succemon  of  Destrehan^  4  A.  367. 

13.  Where  an  estate  is  inventoried  shortly  before  a  tutor's  appointment,  he  cannot 
demand  possession  from  the  executor,  to  make  an  inventory,  without  first  giving  security 
as  required  by  C.  C.  330.  The  balance  against  the  executor  on  the  account  he  should 
render,  C.  P.  1003,  and  the  value,  as  appraised  in  the  inventory,  of  the  property  he  must 
deliver  up,  will  determine  the  amount  of  the  security.    Succession  of  SchiUmeyer^  6  A.  64. 

14.  A  tutor's  bond  cannot  be  cancelled  before  the  minor  is  of  age.  The  action  of 
rescission,  spoken  of  in  615  C.  P.,  applies  to  judgments  against  a  tutor  for  alleged  debts 
of  the  minor  pending  the  tutorship.  KeUar  v.  Ridgeley.,  9  A.  43 ;  Ghamherlain  v.  Cham- 
berlain, 12  A.  60.    Infra,  HI.  (f ),  3),  Nos.  3, 11,12.    Judgment,  XV.  (a),  1),  No.  19. 

15.  An  official  bond  in  favor  of  the  district  judge  by  a  natural  tutor,  for  the  faithful 
administration  of  his  trust,  is  void  as  unauthorized  by  any  law ;  and  the  surety  is  not 
bound.    Aucoin  v.  GfutUot,  10  A.  124.    Obligations,  VII.  (a),  4),  No.  6. 

16.  The  surety's  objection  that  no  steps  have  been  taken  under  act  1842,  No.  120,  to 
enforce  payment  against  the  principal,  must  be  specially  pleaded  and  cannot  avail  him 
on  appeal  from  the  confirmation  of  a  default.     Cochrane  v.  MiUer,  10  A.  140. 

17.  Sureties  cannot  be  sued  until  after  the  necessary  steps  to  enforce  payment  against 
the  principal,  against  whom  the  minor's  claim  must  be  first  liquidated.  Where  this  has 
not  been  done,  or  a  valid  excuse  for  the  omission  shown,  the  suit  will  be  dismissed  as 
premature.     Act  16  March,  1842,  §  6,  No.  120;  Mam  v.  Barr,  10  A.  565. 

18.  When  a  grandmother  seeks  to  displace  a  more  remote  relative,  the  entire  record 
of  whose  appointment  is  not  before  the  supreme  court,  it  will  presume  that  the  oath,  953 
C.  P.,  was  taken.  But  even  the  failure  to  take  it  would  not  vitiate  the  appointment  of 
one  really  entitled  to  the  office.  Succession  of  Bronson,  11  A.  24.  Appeal,  VIII.  (a), 
No.  23.     Evidence,  IIL  (d).  No.  2. 

1 9.  Plaintiff's  funds  were  appropriated  by  her  tutrix  to  pay  a  debt  she  owed  another 
minor,  who  afterwards  married  plaintiff.  In  an  action  by  plaintiff  and  her  husband 
against  the  surety;  held;  equity  will  not  permit  them  to  obtain  judgment  without  ac- 
counting for  the  funds  diverted  to  pay  the  individual  debt  of  the  tutrix  to  the  husband. 
He  is  a  party  to  the  suit  and  has  received  his  wife's  funds  for  a  debt  due  him  by  a  debtor, 
who  had  no  right  to  make  such  an  appropriation.     FuseUer  v.  BMneaUy  11  A.  393. 

20.  Nor  will  it  matter  that  the  appropriation  was  made  through  others.  The  fund  by 
the  acts  of  the  husband's  agents  is  in  his  hands,  and  he  must  account  to  his  wife  for  it  as 
so  much  of  her  estate.  As  its  administrator,  he  may  be  treated  like  the  administrator 
of  a  sQOoession  who  is  indebted  to  it  The  court  will  not  permit  the  minor's  fund 
to  be  misapplied  to  the  prejudice  of  a  surety,  when  sued  by  the  party  benefitted  by  the 
misapplication  as  joint  plaintiff.    3,    Succession,  VIII.  (c).  No.  28. 

21.  A  minor  who  shows  that  no  further  pursuit  would  be  availing  against  the  tutor^s 
insolvent  succession,  against  which  he  has  obtained  judgment,  is  considered  as  having 
taken  the  necessary  steps  to  enforce  payment  against  the  principal  under  act  1842,  No. 
120,  and  may  open  at  once  on  the  surety.  Blam  v.  Barr,  11  A.  622.  Appeal,  III.  (e), 
Nos.  13,  20. 

22.  A  judgment,  ordering  the  execution  of  a  will  whose  only  disposition  is  the  appoint- 
ment by  the  testatrix  of  her  husband  as  tutor,  will  be  considered  a  judgment  appointing 
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a  tettamentary  tutor,  as  prajed  for  in  tbe  petition  for  the  probate  of  the  will,  and  it  can- 
not be  collaterally  atUcked.     7\itarMp  of  JIugkei.  13  A.  380. 

23.  A  tutor's  bond  is  collateral  to  his  administration  durio'  the  entire  tntorship.  So 
long  as  payment  is  made,  or  exacted,  no  action  arises  on  the  bond.  But  when  payment 
is  not  made  or  cannot  be  exacted,  it  covers  the  last  dollar  due  as  well  as  the  first ;  and 
where  there  are  several  wards,  protects  the  last  who  becomes  of  age  equally  with  the 
first.     Brawn  v.  Roberts^  14  A.  259. 

24.  So,  where  on  a  judgment  against  a  tutor  part  has  been  obtained  by  some  of  the 
minors,  leaving  due  a  balance  lai^^er  than  his  bond,  its  full  amount  may  be  recovered  hy 
the  minors  who  will  be  left  to  adjust  their  rights  among  themselves.  The  surety  cannot 
require  the  amount  realized  to  be  imputed  to  the  bond.  To  such  a  case  the  doctrine  of 
imputation  of  payments  is  wholly  inapplicable.     JL 

25.  Where  the  surety  dies  or  becomes  insolvent,  there  is  virtually  no  one  bound  for 
the  tutor's  administration  but  himself;  and  he  may  be  ordered  to  furnish  another  surety. 
Elamv.Barr,  14  A.  671. 

26.  A  tutor  in  such  case  who,  without  any  order  of  court  voluntarily  fumishiag  another 
bond  and  surety,  files  it  with  the  clerk  of  court  by  whom  it  is  approved,  does  bat  what  be 
may  be  compelled  to  do,  and  it  wiU  not  lie  in  the  mouth  of  the  surety  or  his  representa- 
tives to  repudiate  the  obligation.  As  a  man  binds  himself,  so  shall  he  be  bound ;  and  he 
who  provokes  a  proceeding  cannot  complain  of  its  irregularity.  Art.  330  C.  C,  contem- 
plating no  change  in  the  person  of  the  surety,  points  to  the  increase  or  dimiaotioa  of 
the  suretyship  in  which  case,  probably,  an  order  of  court  is  necessary.    Jb, 

27.  The  surety  is  liable  for  nothing  received  by  the  tutor  before  the  bond  is  signed. 
Fuselier  v.  BMneaUy  14  A.  764.     Suretyship,  II.  (a),  1),  No.  3. 

28.  Aei  17  March,  1859,  No.  222,  provides  for  the  beUer  protoetion  ofseeuriHet  on  iJu 
bonds  of  tutors^  etc.    Succbbsion,  VII.  (e),  4),  No.  17. 

See  Evidence,  XVI.  (b),  2),  h,  No.  22.  Payuekt,  II.  (a),  No*  15.  Pleaddki^ 
V.  (b),  5),  c,  No.  26. 

II.  Op  the  Under-Tutor. 

1.  The  minor,  when  there  is  a  collision  of  interest  between  him  and  his  tutor,  mnst  be 
represented  by  an  under-tutor.  C.  C.  301 ;  1  N.  S.  462;  12  L.  577  ;  6  B.  51 ;  4  A. 
77.    Succession,  VIIL  (f ),  3),  No.  14. 

2.  Tlie  under-tutor  must  represent  the  minor  in  an  action  for  his  property,  sold  to  pay 
the  debts  of  the  tutrix.     Okisolm  v.  SkiUman,  2  L.  146. 

3.  Where  the  vendee  <^  a  tutor  sues  the  latter  in  jactitation  for  asserting  title  in  the 
minors,  the  under-tutor  must  be  made  a  party,  and  on  a  default  in  such  case  the  minor't 
rights  cannot  be  concluded.     Proctor  v.  Rickctrdson,  11  L.  189. 

4.  The  court  of  the  minor's  domicil  must  accept  the  under-tutor's  resignatioD  and  ap- 
point a  successor.  So,  the  minor's  domicil  being  attendant  on  the  tutor's,  where  the 
latter  after  appointment  of  an  under-tutor  removes  to  another  parish,  to  the  judge  of  the 
latter  must  the  under-tutor  address  his  resignation.  (X  G.  289  ;  14  L.  478;  2  &  4Id« 
14  A.  565.     Supra,  I.  (c).  No.  12. 

5.  The  office  of  under-tutor  is  always  dative  and  compulsory  on  no  onew  So  he  may 
resign  without  alleging  or  proving  any  excuses.  State  ex  reL  Halphen  v.  Judge,  2  B- 
418 ;  Matter  of  Walker,  14  A.  631. 

6.  The  tutor's  accounts  must  be  settled  contradictorily  with  the  under-tutor  who,  how* 
ever,  though  the  judgment  Bx  the  amount  due  the  minor,  cannot  execute  it  so  long  a* 
the  tutor  is  in  office.     Holmes  v.  Hemhen,  6  R.  51. 

7.  The  under-totor  cannot  receive  the  minor^s  property  or  funds ;  if  unsafe  in  the 
tutor's  hands,  or  if  there  be  sufficient  cause,  the  under-tutor  may  provoke  his  lemoval 
and  the  appointment  of  another  tutor  who,  on  giving  security,  may  enforce  the  buooi'* 
claims  against  the  former  tutor.     JOp. 

8.  An  under-tutor  may  himself  be  removed,  if  he  n^lect  or  refuse  to  provoke  the  re- 
moval of  a  tutrix  of  conduct  notoriously  bad.     Daigrs  v.  Daigre^  2  A.  333. 

9.  Where  a  note,  belonging  to  a  minor  and  payable  to  the  tutor,  after  the  tatter's  lile- 
gal  transfer  thereof  is  sued  on  by  the  holder,  and  the  under-tutor  intervenes  alleging  a 
conflict  between  the  tutor's  and  minor's  interests,  though  the  tutor,  being  no  party  to  the 
suit,  cannot  be  removed,  he  will  not  be  allowed  to  receive  the  amount  nor  yet  the  under- 
tutor ;  but  execution  on  the  judgment  recognising  the  minor^s  title  will  be  stayed  sBtu 
further  wder  of  the  court     McMaster  v.  Dunbar^  2  A»  577. 
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10.  The  vacancy  of  the  tutor^s  office  by  death  or  amotion  does  not  vacate  the  under- 
totor's,  whose  duty  it  then  is  on  his  responsibility  to  have  the  former  filled.  C.  C.  308  ; 
7\aar$hip  of  Boies,  2  A.  941 ;   Gassen  v.  Palfrey,  9  A.  560. 

1 1.  Advances  by  an  under-tutor  for  the  minor's  use,  unauthorized  by  a  decree  of  court 
on  the  advice  of  n  family-meeting,  give  him  no  claim  against  the  mmor  beyond  his 
revenues.     Barbarin  v.  Barbarin,  3  A.  263.     Infrai,  III.  (d),  No.  18. 

12.  An  under-tutor  has  no  authority  to  call  on  the  tutor  to  account  Monget  v.  Walker^ 
4  A.  214.     Infra,  III.  (f ),  8). 

18.  The  under-tutor's  responsibility  on  borrowing  the  minor's  funds  cannot  be  dis- 
tinguished from  the  tutor's,  nor  can  he  change  the  nature  of  that  responsibility  by  the 
form  in  which  he  chooses  to  pay  the  debt.     Bird  v.  Pate^i  A.  225. 

14.  Under-tutors,  though,  as  a  general  rule,  without  authority  to  receive  and  control 
the  minor's  assets,  may  employ  counsel  and  stipulate  the  necessary  fee  to  institute  pro- 
ceedings for  the  tutor's  amotion  and  the  protection  of  the  minor's  property.  Monget  v. 
Tessier,  5  A.  165. 

15.  When  an  under-tutor  is  cited  after  his  resignation  and  default  taken  against  him 
in  proceedings  for  a  partition,  which  go  on  without  his  participation  for  a  long  time  be- 
fore the  application  is  acted  on  and  the  resignation  refused,  these  circumstances  will  have 
great  weight  in  inducing  the  court  to  remand  the  case.  Manchard  v.  Blanchard,  7  A. 
529. 

16.  In  an  action  against  a  tutor  for  supplies  to  the  minors'  plantation,  the  under-tutor 
who,  denying  their  indebtedness,  alleges  the  tutor's  personal  responsibility,  sets  forth  suf- 
ficient grounds  to  justify  his  intervention.     Urquhari  v.  Scott,  12  A.  674. 

See  Infra,  VI.    Judgment,  XV.  (c),  2),  No.  12. 

III.  Of  THE  Powers,  Rights,  ahd  Obligations  of  Tutors  ;  and  theib 

Administration. 

(a)  In  General. 

1.  The  law  regards  the  interests  of  minors  with  paternal  solicitude,  and  its  provisions 
for  their  protection  will  be  strictly  enforced.     Bernard  v.  Vignaud,  1  N.  S.  62. 

2.  The  power  of  administering  the  minor's  estate  is  given  by  law  exclusively  to  the 
tutor.     C.  C.  327,  844 ;  Percy  v.  Provan,  15  L.  69. 

8.  Arts.  327  et  seq.  C.  C.  provide  only  for  the  administration  of  the  separate  and  ex- 
clusive prop>erty  of  the  minors,  in  which  no  other  person  is  interested.     Jacobs  v.  IVieou, 

17  L.  104 ;  Selfy.  Morris,  7  R.  24.     Succession,  VII.  (a),  1),  Nos.  7,  11. 

4.  Cases  may  arise  when,  in  the  absence  of  any  specific  provision,  it  may  become  a 
court's  duty  in  its  discretion  to  take  steps  to  protect  the  persons  and  property  of  minors; 
but  for  all  ordinary  purposes  of  administration,  their  interests  are  confided  to  tutors  and 
under-tutors,  acting  under  supervision  of  the  court.     Succession  of  Landry,  11  A.  85. 

5.  A  tutrix  made  a  legal  declaration  of  intention  of  a  change  of  domicil  from  one  par- 
ish to  another ;  and  the  judge  ordered  a  copy  to  be  served  on  the  under-tutor,  to  show 
cause  why  the  application  should  not  be  granted.  The  latter  answered,  praying  that  she 
might  be  removed  and  enjoined  from  collecting  the  minor's  funds.  The  injunction  was 
granted  and  the  tutrix,  her  application  for  a  change  of  domicil  being  refused,  was 
ordered  to  invest  the  funds.  HM ;  that  she  had  a  right  to  make  the  declaration,  and 
the  anomalous  proceedings  ingraAed  thereon  —  without  a  parallel  in  the  jurisprudence 
of  the  state — were  utterly  inadmissible  and,  with  the  injtinction,  must  be  set  aside,  re- 
serving her  right  to  a  direct  action  of  damages.     Mam  v.  Nolan,  11  A.  523. 

6.  The  minor  is  not  estopped  by  an  apparent  lack  of  good  faith  in  his  tutrix,  who  may 
as  his  representative  judicially  impugn  her  own  acts  to  his  prejudice.    Eagan  v.  BeUy 

18  A.  508.     Infra,  (g),  2),  No.  16. 

See  act  1855,  No.  324.  Appeal,  I.  (c),  No.  16.  Loan,  II.  No.  1.  Marriage,  XIIL 
(e),  4),  D.  Mortgage,  VIII.  (b),  No.  12.  Succession,  I.  (b),  2),  No.  4 ;  VII.  (a), 
1),  Nos.  11,26. 

(b)   Control  of  the  Minor's  Person  and  Education  ;  and  Removal  of  his  Property  from 

the  State. 

1.  The  natural  tutrix  may  emigrate  to  another  state  of  the  Union,  and  take  her  infant 
child  with  her.  4  M.  715  ;  4  A.  523  ;  7  L.  548 ;  15  L.  74;  2  A.  77.  Supra,  1.  (b), 
Nos.  4,  7,  10,  SO;  Infra,  V.  No.  16. 
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2.  The  suryiving  parent,  as  tutor  or  tutrix,  may  refiise  to  administer  the  child's  prop- 
erty, jet  control  his  person  and  education.     Berluchavx  v.  Berkichauxy  7  L.  543. 

3.  The  law  seems  to  require  that  the  tutor  should  control  the  minor's  person,  and  so 
that  the  latter  cannot  be  sent  to  a  foreign  country  to  reside  until  majority,  as  directed  by 
a  testator.     Perc^  v.  Provcm^  15  L.  69. 

4.  The  object  of  946  C.  P.  was  to  autliorize  the  appointment  of  a  tutor  ad  bona,  to 
take  charge  of  the  minor's  property  in  this  state.  A  tutor  so  appointed  cannot  remoTe 
the  minor's  property  out  of  the  state.     Fisk  v.  Fisk,  2  A.  71. 

5.  Since  the  abolition  of  adoption  in  this  state,  tutors  and  under-tutors  cannot  sur- 
render the  absolute  control  of  the  persons  of  minors  to  any  one,  except  so  &r  as  neces- 
sary for  their  education ;  and  no  action  lies  on  an  agreement  to  that  effect  Grice  v. 
Pearsonj  7  A.  95. 

(c)   TlUoT^t  DUigenee;  and  the  Inventory  he  must  Make. 

1.  A  second  tutor  appointed  after  a  partial  administration  and  the  old  code,  it  was 
held,  acted  properly  in  making  an  inventory  in  conformity  to  that  code,  though  enacted 
after  the  succession  was  opened.     AgaUse  t.  Guedron^  2  N.  S.  73. 

2.  The  widow,  who  has  inventoried  her  husband's  succession,  need  not  renew  the 
inventory  on  the  death  of  a  child,  one  of  her  wards,  the  amount  of  whose  property  ii 
already  evidenced  of  record.     Ruchai  v.  Rachaly  10  L.  462. 

3.  The  tutor  is  not  bound,  until  appointed  and  qualified,  to  inventory  the  minor^s 
property.      Wood  v.  Broton,  10  L.  541. 

4.  A  tutor,  immediately  after  appointment,  must  reduce  the  minor's  property  to  pos- 
session, render  it  productive,  and  administer  it  as  a  prudent  father  of  a  family.  His  fail- 
ure to  do  so  subjects  him  to  damages,  at  least  equal  to  the  interest  of  the  amount  due  the 
minor.     Succession  of  GuiUemin,  2  A.  364. 

5.  A  tutor  who  involves  the  pupil's  estate  in  a  litigation  judicially  pronounced  vexa- 
tious, and  for  which  the  estate  is  compelled  to  pay  damages,  mast  be  charged  with  their 
amount.     Glenn  v.  Elam^  3  A.  611. 

6.  A  tutor  who  permits  the  minor's  claims  to  be  prescribed,  without  showing  an 
attempt  to  collect  them  or  that  they  could  not  be  collected,  will,  with  hb  surety,  be 
liable  for  their  amount.     Monget  v.  Walker,  4  A.  214 ;    Whittikam  v.  Swain,  9  A.  122. 

7.  In  aggravated  cases  of  maladministration  and  bad  faith;  damages  for  the  tutor's 
failure  to  render  the  minor's  property  productive  will  be  allowed  the  latter,  at  least  to 
the  amount  due  him.  But  bond  fide  third  persons  may  invoke  the  tutor's  ignorance  of 
law  and  good  faith  in  mitigation  of  damages ;  and  in  the  absence  of  evidence  to  show 
the  value  of  the  fruits  received,  legal  interest  only  will  be  charged  on  the  appraised 
value  of  the  productive  property  of  a  succession  falling  to  the  minor.  Joung  v.  Carl, 
6  A.  412. 

8.  The  doctrine,  which  holds  an  administrator  to  proof  of  due  diligence  in  the  collec- 
tion of  succession  claims,  will  be  extended  to  a  tutor,  who  cannot  relieve  himself  by 
showing  that  they  were  otfered  at  public  auction  en  mtisse  and  no  bid  made.  Whittikam 
V.  Swain,  9  A.  122 ;  2'egart  v.  Mc  Caleb,  10  A.  288.     Evidence,  VIII.  No.  9. 

9.  In  prosecuting  suits  for  the  minor,  the  tutor  is  only  bound  to  act  with  reasonable 
diligence  and  good  faith  ;  as  a  prudent  administrator.  C.  C.  327;  Tegart  v.  McCM^ 
9  A.  259. 

10.  So,  where  he  employs  a  licensed  attorney  of  good  standing  to  sue  for  an  aceount, 
and  there  ia  no  lack  of  diligence  in  his  assisting  the  attorney  in  matters  in  which  a  client 
would  in  his  own  litigation,  he  is  not  liable,  though  the  suit,  if  more  skilfully  conducted, 
would  have  resulted  more  favorably  to  the  minor's  interest,  lb.  Mandate,  V*  (c)) 
No.  13. 

(d)  Expenses  of  the  Administration  ;  their  PagmefU ;  and  the  Tutor's  Fovers  in 

Relation  Thereto. 

1.  An  executor,  allowed  as  such  a  full  charge  for  professional  assistance,  can  make  no 
such  charge  as  curator  of  the  minor  heir,  when  the  situation  of  the  estate  calls  ibr  no 
independent  employment  of  counsel  for  the  curator.     Withers  v.  Withers,  4  L.  136. 

2.  The  tutor  cannot  spend  more  than  the  minor's  revenue,  even  for  his  subsistenee, 
without  authority  of  the  court  on  the  advice  of  a  family-meeting.  C  C.  343 ;  5  L.  490 ; 
5  A.  524;  9  A.  122 ;  10  A. 288. 

3.  "Where  a  family-meeting  consents  to  mortgage  mmors'  property  to  obtain  a  loaOt 
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to  discbarge  a  jadgment  against  tbem  and,  the  loan  not  being  procured,  the  tutor 
pays  the  judgment  with  other  funds,  thej  cannot  rescind  the  judgment  nor  recover 
the  amount  from  the  creditor,  but  must  look  to  the  tutor,  if  he  paid  without  authority,  as 
in  case  of  maladministration.    Delahotusaye  v.  Bierwenu,  10  L.  275. 

4.  A  partj  employed  by  the  tutor  to  settle  a  succession,  of  which  the  minor  is  heir, 
may  stipulate  for  the  compensation  usually  allowed  for  such  service,  and  the  tutor's 
agreement  to  pay  it  cannot  be  regarded  as  a  donation  under  349  C.  C. ;  and  so  is  valid. 
liecoux  V.  Plantevignes,  10  L.  503. 

5.  Minors'  revenues,  under  the  natural  tutorship,  must  be  applied  to  their  maintenance 
and  education.  The  law  makes  no  distinction  as  to  the  kind  of  tutorship,  under  which 
their  estates  are  administered.     Mercier  v.  Canonge,  12  R.  885. 

6.  The  creditors  of  an  insolvent  tutor  interested  in  his  settlement  with  his  minor  chil- 
dren, who  have  an  income  sufficient  for  their  support  and  education,  may  require  such 
expenses  to  be  paid  out  of  the  income.     lb.    Infra,  (e).  No.  16;  (f ),  1),  No.  6. 

7.  Minors  are  not  bound  by  a  note  signed  officially  by  their  tutor,  in  the  absence  of 
proof  of  judicial  authority  to  make  it,  or  that  its  consideration  enured  to  their  benefit. 
Succession  of  Johnson^  4  A.  253 ;   WTiite  v.  McDowell,  lb,  543. 

8.  Minors  are  answerable  to  their  tutor  for  his  own  goods  furnished  to  them  for  a 
necessary  purpose,  and  at  a  just  rate,  and  which  have  enured  to  their  advantage.  Per- 
kins  V.  Bailey^  6  A.  256. 

9.  Where  the  expenses  of  maintaining  and  educating  minors  at  their  domicil  in  another 
state  have  been  charged  on  their  property  and  settled  in  the  probate  court  in  such  state, 
a  creditor  of  the  tutrix  cannot  insist,  where  there  is  no  fraud,  that  such  expenses  should 
be  charged  on  the  property  here.     Succession  of  Me  Gill,  6  A.  344. 

10.  A  tutor  cannot  be  charged  with  expenses  incurred  in  good  faith,  and  under  the 
advice  of  counsel,  injudicial  proceedings  relating  to  the  tutorship,  because  not  ultimately 
beneficial  to  the  minor.     Tegart  v.  Mc  Caleb,  9  A.  259. 

11.  The  tutor's  power  to  administer  does  not  include  that  to  contract  debts  with  which, 
by  embarrassing,  he  cannot  practically  alienate  the  minor's  estate.  One  who  advances 
money  to  a  tutor  for  his  wards,  or  pays  drafts  exceeding  the  funds  actually  in  hand  to 
their  credit,  unless  the  tutor  be  acting  within  a  previous  legal  sanction,  does  so  at  his 
periL  Qui  cum  alio  contrahit,  vel  esiy  vel  debet  esse  non  ignarus  conditionis  ejus,  D. 
50  L.  17  T.  19  1;  Mittenberger  v.  Elam,  11  A.  667 ;   Urquhart  v.  ScoU,  12  A.  674. 

12.  One  seeking  a  judgment  for  debt  against  minors,  whose  incapacity  to  contract  is 
absolute,  must  show  that  it  was  contracted  in  accordance  with  the  specified  legal  pro- 
ceedings, or  that  it  enured  to  their  benefit  to  the  extent  claimed.  Otherwise,  the  minor's 
estate  would  be  at  the  disposal  of  a  corrupt  or  improvident  tutor.     lb, 

13.  So  where  a  tutor  in  administering  a  minor's  plantation  opens,  without  judicial  sanc- 
tion, a  running  account  with  a  commission-merchant  who  accepts  and  pays  drafts, 
advances  cash,  furnishes  supplies,  etc.,  for  the  minor,  the  latter  is  liable  only  for  the 
advances  spent  in  liquidating  debts  actually  due  by  him,  and  the  supplies  shown  to  have 
enured  to  his  advantage,  lb,  [^See  the  remarks  on  Urquhart's  case  in  that  ofP&yne  v. 
Scott,  14  A.  760.] 

14.  In  such  ca^e,  the  creditor  must  show  that  the  indebtedness  was  absolutely  neces- 
sary to  support  the  minor  or  preserve  his  property,  and  that  the  supplies  actually  enured 
to  his  benefit  The  creditor's  claim  is  not  ex  contractu,  but  ex  aquo  et  bono  ;  for  one 
should  not  enrich  himself  at  another's  expense.     lb, 

15.  Minors  are  liable  on  a  note,  though  signed  by  their  tutor  in  his  individual  capacity, 
yet  given  for,  and  shown  to  have  enured  to,  their  benefit  Leonard  v.  Hudson,  12  A. 
840. 

16.  In  an  action  against  minors  for  advances  and  necessary  supplies  for  their  planta- 
tion, plaintiff  who  has  given  credit  to  the  tutor,  not  as  such,  but  individually,  can 
recover  only  de  in  rem  verso,  i,  e,  for  so  much  as  has  actually  turned  to  their  advantage, 
and  then,  there  being  no  permanent  addition  to  their  estate,  only  to  the  extent  of  the 
revenues.     C.  C.  343,  1960,  2278 ;  Payne  v.  Scott,  14  A.  760. 

17.  Plaintiff  in  such  action  can  recover  against  minors  only  on  evidence,  on  which 
he  could  recover  against  the  tutor  himself.    Jh, 

18.  Art  343  C.  C,  limiting  the  expenses  for  the  minor's  support  and  education  to  his 
revenues,  applies  also  to  those  necessary  to  preserve  his  property  and  render  it  produce 
tive.  It  is  not  enough  to  show,  that  the  supplies  were  such  as  he  might  be  reasonably 
supposed  to  need  for  his  plantation,    lb.    Supra,  II.  No.  11. 

19.  That  article  does  not  ^ply  to  expenses  which,  absolutely  essential  to  render  the 
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2.  The  surviTing  pwrent,  as  tator  or  tutrix,  may  refuse  to  administer  the  child's  prop- 
erty, yet  control  his  person  and  education.     Berluchanx  y.  Berht^caix,  7  L.  548. 

3.  The  law  seems  to  require  that  the  tutor  should  control  the  minor's  person,  and  so 
that  the  latter  cannot  be  sent  to  a  foreign  country  to  reside  until  majority,  as  directed  hy 
a  testator.     Percy  v.  Provan^  15  L.  69. 

4.  The  object  of  946  C.  P.  was  to  authorize  the  appointment  of  a  tutor  iid  bona,  to 
take  charge  of  the  minor's  property  in  this  state.  A  tutor  so  appointed  cannot  remore 
the  minor's  property  out  of  the  state.     Ftsk  v.  Fisk,  2  A.  71. 

5.  Since  the  abolition  of  adoption  in  this  state,  tutors  and  under-tutors  cannot  sur- 
render the  absolute  control  of  the  persons  of  minors  to  any  one,  except  so  far  as  neces- 
sary for  their  education  ;  and  no  action  lies  on  an  agreement  to  that  effect.  Grice  t. 
PearsaUy  7  A.  95. 

(c)   7\Uor*i  Diligence;  and  the  Inventory  he  must  Make. 

1.  A  second  tutor  appointed  after  a  partial  administration  and  the  old  code,  it  was 
held,  acted  properly  in  making  an  inventory  in  conformity  to  that  code,  though  enacted 
after  the  succession  was  opened.     Agaisse  v.  Guedron^  2  N.  8.  73. 

2.  The  widow,  who  has  inventoried  her  husband's  succession,  need  not  renew  the 
inventory  on  the  death  of  a  child,  one  of  her  wards,  the  amount  of  whose  property  is 
already  evidenced  of  record.     Ruchal  v.  Rachal,  10  L.  462. 

3.  The  tutor  is  not  bound,  until  appointed  and  qualified,  to  inventory  the  minor^s 
property.      Wood  v.  Brovm,  10  L.  541. 

4.  A  tutor,  immediately  after  appointment,  must  reduce  the  minor's  property  to  pos- 
session, render  it  productive,  and  administer  it  as  a  prudent  father  of  a  family.  Hb  fail- 
ure to  do  so  subjects  him  to  damages,  at  least  equal  to  the  interest  of  the  amount  due  the 
minor.     Succession  of  Guillemin,  2  A.  364. 

5.  A  tutor  who  involves  the  pupil's  estate  in  a  litigation  judicially  pronounced  vexa- 
tious, and  for  which  the  estate  is  compelled  to  pay  damages,  must  be  charged  with  their 
amount.     Glenn  \,£lam,  3  A.  611. 

6.  A  tutor  who  permits  the  minor's  claims  to  be  prescribed,  without  showing  an 
attempt  to  collect  them  or  that  they  could  not  be  collected,  will,  with  his  surety,  be 
liable  for  their  amount.     Monget  v.  Walker,  4  A.  214;   Whittikam  v.  Swain,  9  A.  122. 

7.  In  aggravated  cases  of  maladministration  and  bad  faith;  damages  for  the  tutor's 
failure  to  render  the  minor's  property  productive  will  be  allowed  the  latter,  at  least  to 
the  amount  due  him.  But  bond  fide  third  persons  may  invoke  the  tutor's  ignorance  of 
law  and  good  faith  in  mitigation  of  damages ;  and  in  the  absence  of  evidence  to  show 
the  value  of  the  fruits  received,  legal  interest  only  will  be  charged  on  the  appraised 
value  of  the  productive  property  of  a  succession  falling  to  the  minor.  Young  v.  CarU 
6  A.  412. 

8.  The  doctrine,  which  holds  an  administrator  to  proof  of  due  diligence  in  the  collec- 
tion of  succession  claims,  will  be  extended  to  a  tutor,  who  cannot  relieve  himself  by 
showing  that  they  were  olfered  at  public  auction  en  masse  and  no  bid  made.  Whittikam 
V.  Swain,  9  A.  122 ;   TegaH  v.  McCalehy  10  A.  288.     Evidence,  VIIL  No.  9. 

9.  In  prosecuting  suits  for  the  minor,  the  tutor  is  only  bound  to  act  with  reasonable 
diligence  and  good  faith  ;  as  a  prudent  administrator.  C.  C.  327;  Tegart  v.  Mc  Caleb, 
9  A.  259. 

1 0.  So,  where  he  employs  a  licensed  attorney  of  good  standing  to  sue  for  an  account, 
and  there  is  no  lack  of  diligence  in  his  assisting  the  attorney  in  matters  in  which  a  client 
would  in  his  own  litigation,  he  is  not  liable,  though  the  suit,  if  more  skilfully  conducted, 
would  have  resulted  more  favorably  to  the  minor's  interest.  lb.  Mandate,  V.  (c), 
No.  13. 

(d)  Ex^efues  of  the  Administration  ;  their  Paymetit ;  and  the  TtUor^s  Powers  in 

jRelcUion  Thereto. 

1.  An  executor,  allowed  as  such  a  full  charge  for  professional  assistance,  can  make  no 
such  charge  as  curator  of  the  minor  heir,  when  the  situation  of  the  estate  calls  for  no 
independent  employment  of  counsel  for  the  curator.     Withers  v.  Withers,  4  L.  136. 

2.  The  tutor  cannot  spend  more  than  the  minor's  revenue,  even  for  his  subsistence, 
without  authority  of  the  court  on  the  advice  of  a  family-meeting.  C.  C.  343  ;  5  L.  490 ; 
5  A.  524;  9  A.  122 ;  10  A.  288. 

3.  Where  a  family-meeting  consents  to  mortgage  mmors'  property  to  obtain  a  loan. 
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« 

to  discharge  a  judgment  against  them  and,  the  loan  not  being  procured,  the  tutor 
pays  the  judgment  with  other  funds,  they  cannot  rescind  the  judgment  nor  recover 
the  amount  from  the  creditor,  but  must  look  to  the  tutor,  if  he  paid  without  authority,  as 
in  case  of  maladministration.     Delakaussaye  v.  Btenvenu,  10  L.  275. 

4.  A  party  employed  by  the  tutor  to  settle  a  succession,  of  which  the  minor  is  heir, 
may  stipulate  for  the  compensation  usually  allowed  for  such  service,  and  the  tutor's 
agreement  to  pay  it  cannot  be  regarded  as  a  donation  under  349  C.  C. ;  and  so  is  valid. 
l)ecoux  V.  Planteviffnes,  10  L.  503. 

5.  Minors'  revenues,  under  the  natural  tutorship,  must  be  applied  to  their  maintenance 
and  education.  The  law  makes  no  distinction  as  to  the  kind  of  tutorship,  under  which 
their  estates  are  administered.     Mercier  v.  Canange,  12  R.  885. 

6.  The  creditot^  of  an  insolvent  tutor  interested  in  his  settlement  with  his  minor  chil- 
dren, who  have  an  income  sufficient  for  their  support  and  education,  may  require  such 
expenses  to  be  paid  out  of  the  income.    lb.    Infra,  (e).  No.  16;  (f ),  1),  No.  6. 

7.  Minors  are  not  bound  by  a  note  signed  officially  by  their  tutor,  in  the  absence  of 
proof  of  judicial  authority  to  make  it,  or  that  its  consideration  enured  to  their  benefit. 
Succession  of  Johnson,  4  A.  253 ;   White  v.  McDowell,  lb.  543. 

8.  Minors  are  answerable  to  their  tutor  for  his  own  goods  furnished  to  them  for  a 
necessary  purpose,  and  at  a  just  rate,  and  which  have  enured  to  their  advantage.  Per- 
kins  V.  Bailey,  6  A.  256. 

9.  Where  the  expenses  of  maintaining  and  educating  minors  at  their  domicil  in  another 
state  have  been  charged  on  their  property  and  settled  in  the  probate  court  in  such  state, 
a  creditor  of  the  tutrix  cannot  insist,  where  there  is  no  fraud,  that  such  expenses  should 
be  charged  on  the  property  here.     Succession  of  Mc  Gill,  6  A.  344. 

10.  A  tutor  cannot  be  charged  with  expenses  incurred  in  good  faith,  and  under  the 
advice  of  counsel,  injudicial  proceedings  relating  to  the  tutorship,  because  not  ultimately 
beneficial  to  the  minor.     Tegart  v.  Mc  Caleb,  9  A.  259. 

11.  The  tutor's  power  to  administer  does  not  include  that  to  contract  debts  with  which, 
by  embarrassing,  he  cannot  practically  alienate  the  minor's  estate.  One  who  advances 
money  to  a  tutor  for  his  wards,  or  pays  drafts  exceeding  the  funds  actually  in  hand  to 
their  credit,  unless  the  tutor  be  acting  within  a  previous  legal  sanction,  does  so  at  his 
periL  Qui  cum  alio  conirahit,  vel  est,  vel  debet  esse  non  ignarus  conditionis  ejus.  D. 
50  L.  17  T.  19  1;  Mittenberger  v.  Elam,  11  A.  667 ;   Urquhart  v.  ScoU,  12  A.  674. 

12.  One  seeking  a  judgment  for  debt  against  minors,  whose  incapacity  to  contract  is 
absolute^  must  show  that  it  was  con.tracted  in  accordance  with  the  specified  legal  pro- 
ceedings, or  that  it  enured  to  their  benefit  to  the  extent  claimed.  Otherwise,  the  minor's 
estate  would  be  at  the  disposal  of  a  corrupt  or  improvident  tutor.     lb. 

13.  So  where  a  tutor  in  administering  a  minor's  plantation  opens,  without  judicial  sanc- 
tion, a  running  account  with  a  commission-merchant  who  accepts  and  pays  drafts, 
advances  cash,  furnishes  supplies,  etc.,  for  the  minor,  the  latter  is  liable  only  for  the 
advances  spent  in  liquidating  debts  actually  due  by  him,  and  the  supplies  shown  to  have 
enured  to  his  advantage,  lb.  [^See  the  remarks  on  Urqu hart's  case  in  that  of  Payne  v. 
Scott,  14  A.  760.] 

14.  In  such  ca$e,  the  creditor  must  show  that  the  indebtedness  was  absolutely  neces- 
sary to  support  the  minor  or  preserve  his  property,  and  that  the  supplies  actually  enured 
to  his  benefit  The  creditor's  claim  is  not  ex  contractu,  but  ex  aequo  et  bono ;  for  one 
snould  not  enrich  himself  at  another's  expense.     lb. 

15.  Minoi'S  are  liable  on  a  note,  though  signed  by  their  tutor  in  his  individual  capacity, 
yet  given  for,  and  shown  to  have  enured  to,  their  benefit.  Leonard  \.  Hudson,  12  A. 
840. 

16.  In  an  action  against  minors  for  advances  and  necessary  supplies  for  their  planta- 
tion, plaintiff  who  has  given  credit  to  the  tutor,  not  as  such,  but  individually,  can 
recover  only  de  in  rem  verso,  i.  e.  for  so  much  as  has  actually  turned  to  their  advantage, 
and  then,  there  being  no  permanent  addition  to  their  estate,  only  to  the  extent  of  the 
revenues.     C.  C.  343,  I960,  2278 ;  Payne  v.  Scott,  14  A.  760. 

17.  Plaintiff  in  such  action  can  recover  against  minors  only  on  evidence,  on  which 
he  could  recover  against  the  tutor  himself,    lb. 

18.  Art.  343  C.  C,  limiting  the  expenses  for  the  minor's  support  and  education  to  his 
revenues,  applies  also  to  those  necessary  to  preserve  his  property  and  render  it  produc- 
tive. It  is  not  enough  to  show,  that  the  supplies  were  such  as  he  might  be  reasonably 
supposed  to  need  for  his  plantation,    lb.     Supra,  II.  No.  11. 

19.  That  article  does  not  «^ply  to  expenses  which,  absolutely  essential  to  render  the 
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2.  The  surviTing  parent,  as  tator  or  tutrix,  maj  refuse  to  administer  the  child's  prop- 
erty, jet  control  his  person  and  education.     Berhtchaux  ▼•  Berhichaux^  7  L.  548. 

3.  The  law  seems  to  require  that  the  tutor  should  control  the  minor's  person,  and  so 
that  the  latter  cannot  be  sent  to  a  foreign  country  to  reside  until  majority,  as  directed  by 
a  testator.     Percy  v.  Prcvan^  15  L.  69. 

4*  The  object  of  946  C.  P.  was  to  authorize  the  appointment  of  a  tutor  cuf  ftona,  to 
take  charge  of  the  minor's  property  in  this  state.  A  tutor  so  appointed  cannot  remove 
the  minor's  property  out  of  the  state.     Fisk  v.  Fitk,  2  A.  71. 

5.  Since  the  abolition  of  adoption  in  this  state,  tutors  and  under-tutors  cannot  sur- 
render the  absolute  control  of  the  persons  of  minors  to  any  one,  except  so  fax  as  neces- 
sary for  their  education ;  and  no  action  lies  on  an  agreement  to  that  effect  Orice  t. 
Pearson^  7  A.  95. 

(c)   7\Uar'$  Diligence;  and  the  Inventory  he  must  Make. 

1.  A  second  tutor  appointed  after  a  partial  administration  and  the  old  code,  it  was 
heldy  acted  properly  in  making  an  inventory  in  conformity  to  that  code,  though  enacted 
afler  the  succession  was  opened.     Ayaisse  v.  Guedroiiy  2  N.  8.  73. 

2.  The  widow,  who  has  inventoried  her  husband's  succession,  need  not  renew  the 
inventory  on  the  death  of  a  child,  one  of  her  wards,  the  amount  of  whose  property  is 
already  evidenced  of  record.     Rachal  v.  Rachal^  10  L.  462. 

3.  The  tutor  is  not  bound,  until  appointed  and  qualified,  to  inventory  the  minoi's 
property.      Wood  v.  Brown,  10  L.  541. 

4.  A  tutor,  immediately  after  appointment,  must  reduce  the  minor's  property  to  pos- 
session, render  it  productive,  and  administer  it  as  a  prudent  father  of  a  family.  His  flul- 
ure  to  do  so  subjects  him  to  damages,  at  least  equal  to  the  interest  of  the  amount  due  the 
minor.     Succession  of  GuiUemin,  2  A.  364. 

5.  A  tutor  who  involves  the  pupil's  estate  in  a  litigation  judicially  pronounced  vexa- 
tious, and  for  which  the  estate  is  compelled  to  pay  damages,  must  be  charged  with  their 
amount.     Glenn  v.  Elam,  3  A.  611. 

6.  A  tutor  who  permits  the  minor's  claims  to  be  prescribed,  without  showing  an 
attempt  to  collect  them  or  that  they  could  not  be  collected,  will,  with  his  surety,  be 
liable  for  their  amount.     Monyet  v.  Walker,  4  A.  214;    WhiUikam  v.  Swain^  9  A.  122. 

7.  In  aggravated  cases  of  maladministration  and  bad  faith,*  damages  for  the  tutor's 
failure  to  render  the  minor's  property  productive  will  be  allowed  the  latter,  at  least  to 
the  amount  due  him.  But  hand  fide  third  persons  may  invoke  the  tutor's  ignorance  of 
law  and  good  faith  in  mitigation  of  damages ;  and  in  the  absence  of  evidence  to  show 
the  value  of  the  fruits  received,  legal  interest  only  will  be  charged  on  the  appraised 
value  of  the  productive  property  of  a  succession  falling  to  the  minor.  Young  v.  Carl^ 
6  A.  412. 

8.  The  doctrine,  which  holds  an  administrator  to  proof  of  due  diligence  in  the  collec- 
tion of  succession  claims,  will  be  extended  to  a  tutor,  who  cannot  relieve  himself  by 
showing  that  they  were  otfered  at  public  auction  en  mcuse  and  no  bid  made.  Whitdkam 
V.  Swain,  9  A.  122 ;  Teyart  v.  Mc  Caleb,  10  A.  288.     Evidence,  VIII.  No.  9. 

9.  In  prosecuting  suits  for  the  minor,  the  tutor  is  only  bound  to  act  with  reasonable 
diligence  and  good  faith ;  as  a  prudent  administrator.  C.  C.  327 ;  Teyart  v.  Mc  CaJ/A, 
9  A.  259. 

1 0.  So,  where  he  employs  a  licensed  attorney  of  good  standing  to  sue  for  an  account, 
and  there  is  no  lack  of  diligence  in  his  assisting  the  attorney  in  matters  in  which  a  client 
would  in  his  own  litigation,  he  is  not  liable,  though  the  suit,  if  more  skilfully  conducted, 
would  have  resulted  more  favorably  to  the  minor's  interest,  lb.  Mandate,  V.  (c), 
No.  13. 

(d)  Expenses  of  the  Administration  ;  their  Payment ;  and  the  Tutor^s  Powers  in 

Relation  Thereto, 

1.  An  executor,  allowed  as  such  a  full  charge  for  professional  assistance,  can  make  no 
such  charge  as  curator  of  the  minor  heir,  when  the  situation  of  the  estate  calls  for  no 
independent  employment  of  counsel  for  the  curator.     Withers  v.  Withers,  4  L.  136. 

2.  The  tutor  cannot  spend  more  than  the  minor's  revenue,  even  for  his  subsistence, 
without  authority  of  the  court  on  the  advice  of  a  family-meeting.  C.  C.  343  ;  5  L.  490 ; 
5  A.  524 ;  9  A.  122 ;  10  A.  288. 

3.  Where  a  family-meeting  consents  to  mortgage  minors'  property  to  obtain  a  loan, 
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to  discharge  a  judgment  against  them  and,  the  loan  no 
pays  the  judgment  with  other  funds,  thej  cannot  rescin< 
the  amount  from  the  creditor,  but  must  look  to  the  tutor,  if  1 
in  case  of  maladministration.     Ddahouuaye  v.  BienvenUy  1 

4.  A  party  employed  by  the  tutor  to  settle  a  succession, 
may  stipulate  for  the  compensation  usually  allowed  for  i 
agreement  to  pay  it  cannot  be  regarded  as  a  donation  undei 
Ihcoux  V.  Plantevignes,  10  L.  503. 

5.  Minors'  revenues,  under  the  natural  tutorship,  must  be 
and  education.  The  law  makes  no  distinction  as  to  the  kii 
their  estates  are  administered.     Mercier  v.  Canongey  12  R. 

G.  The  creditors  of  an  insolvent  tutor  interested  in  his  s€ 
dren,  who  have  an  income  sufficient  for  their  support  and 
expenses  to  be  paid  out  of  the  income.     lb.    Infra^  (e),  N< 

7.  Minors  are  not  bound  by  a  note  signed  officially  by  t 
proof  of  judicial  authority  to  make  it,  or  that  its  consideru 
Succesnon  ofJohnsan^  4  A.  253 ;   WTiite  v.  McDowell,  lb.  5 

8.  Minors  are  answerable  to  their  tutor  for  his  own  gc 
necessary  purpose,  and  at  a  just  rate,  and  which  have  enu: 
kins  V.  Bailey y  6  A.  256. 

9.  Where  the  expenses  of  maintaining  and  educating  min< 
state  have  been  charged  on  their  property  and  settled  in  thi 
a  creditor  of  the  tutrix  cannot  insist,  where  there  is  no  frau 
be  charged  on  the  property  here.     Succession  of  McGiUy  € 

10.  A  tutor  cannot  be  charged  with  expenses  incurred 
advice  of  counsel,  injudicial  proceedings  relating  to  the  tut( 
beneficial  to  the  minor.     Tegart  v.  Mc  Caleb,  9  A.  259. 

11.  The  tutor's  power  to  administer  does  not  include  that 
by  embarrassing,  he  cannot  practically  alienate  the  minor 
money  to  a  tutor  for  his  wards,  or  pays  drafts  exceeding  t 
their  credit,  unless  the  tutor  be  acting  within  a  previous  1< 
periL  Qui  cum  alio  contrahii,  vel  est,  vel  debet  esse  non  i 
50  L.  17  T.  19  1;  Mittenberger  v.  Elam,  11  A.  667 ;   Urqu 

12.  One  seeking  a  judgment  for  debt  against  minors,  w 
absolute,  must  show  that  it  was  con.tracted  in  accordance 
ceedings,  or  that  it  enured  to  their  benefit  to  the  extent  clai 
estate  would  be  at  the  disposal  of  a  corrupt  or  improvident 

13.  So  where  a  tutor  in  administering  a  minor's  plantatioi 
tion,  a  running  account  with  a  commission-merchant  wl 
advances  cash,  furnishes  supplies,  etc.,  for  the  minor,  the 
advances  spent  in  liquidating  debts  actually  due  by  him,  an 
enured  to  his  advantage,  lb.  [^See  the  remarks  on  Urqul 
Scott,  14  A.  760.] 

14.  In  such  ca^e,  the  creditor  must  show  that  the  indeb 
sary  to  support  the  minor  or  preserve  his  property,  and  ths 
to  his  benefit     The  creditor's  claim  is  not  ex  contractu, 
should  not  enrich  himself  at  another's  expense.     lb. 

15.  Minoi*s  are  liable  on  a  note,  though  signed  by  their  i\ 
yet  given  for,  and  shown  to  have  enured  to,  their  benefit 
840. 

16.  In  an  action  against  minors  for  advances  and  iiecessi 
tion,  plaintiff  who  has  given  credit  to  the  tutor,  not  as 
recover  only  de  in  rem  verso,  i.  e.  for  so  much  as  has  actua 
and  then,  there  being  no  permanent  addition  to  their  est 
revenues.     C.  C.  348,  1960,  2278 ;  Payne  v.  Scott,  14  A. 

17.  Plaintiff  in  such  action  can  recover  against  minoi 
he  could  recover  against  the  tutor  himself,     lb. 

18.  Art.  343  C.  C,  limiting  the  expenses  for  the  minor's 
revenues,  applies  also  to  those  necessary  to  preserve  his  p 
tive.  It  is  not  enough  to  show,  that  the  supplies  were  sui 
supposed  to  need  for  his  plantation,    lb.     Supra,  II.  No.  '. 

19.  That  article  does  not  apply  to  expenses  which,  ab&c 
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2.  The  surviving  pmrent,  as  tntor  or  tutrix,  may  refuse  to  administer  the  child's  prop- 
erty, jet  control  his  person  and  education.     Berluchaux  v.  Berhichaux,  7  L.  543. 

3.  The  law  seems  to  require  that  the  tutor  should  control  the  minor's  person,  and  so 
that  the  latter  cannot  be  sent  to  a  foreign  country  to  reside  until  majority,  aa  directed  by 
a  testator.     Percy  v.  Provan^  15  L.  69. 

4.  The  object  of  946  C.  P.  was  to  authorize  the  appointment  of  a  tutor  ad  bona^  to 
take  charge  of  the  minor's  property  in  this  state.  A  tutor  fo  appointed  cannot  remove 
the  minor's  property  out  of  the  state.     F%$k  v.  Fisk,  2  A.  71. 

5.  Since  the  abolition  of  adoption  in  this  state,  tutors  and  under-tutors  cannot  sur- 
render the  absolute  control  of  the  persons  of  minors  to  any  one,  except  so  far  as  neoe»> 
sary  for  their  education ;  and  no  action  lies  on  an  agreement  to  that  effect  Grice  v. 
Pearson^  7  A.  95. 

(c)   TSitor^i  Diligence;  and  the  Inventory  he  must  Make. 

1.  A  second  tutor  appointed  after  a  partial  administration  and  the  old  code,  it  was 
held^  acted  properly  in  making  an  inventory  in  conformity  to  that  code,  though  enacted 
after  the  succe:ssion  was  opened.     Agaisse  v.  GvsdroUy  2  N.  8.  73. 

2.  The  widow,  who  has  inventoried  her  husband's  succession,  need  not  renew  the 
inventory  on  the  death  of  a  child,  one  of  her  wards,  the  amount  of  whose  property  is 
already  evidenced  of  record.     Rachal  v.  Radial^  10  L.  462. 

3.  The  tutor  is  not  bound,  until  appointed  and  qualified,  to  inventory  the  minor's 
property.      Wood  v.  Brown,  10  L.  541. 

4.  A  tutor,  immediately  after  appointment,  must  reduce  the  minor's  property  to  pos- 
session, render  it  productive,  and  administer  it  as  a  prudent  father  of  a  family.  His  fail- 
ure to  do  so  subjects  him  to  damages,  at  least  equal  to  the  interest  of  the  amount  due  the 
minor.     Succession  of  Guilieminj  2  A.  364. 

5.  A  tutor  who  involves  the  pupil's  estate  in  a  litigation  judicially  pronounced  vexa- 
tious, and  for  which  the  estate  is  compelled  to  pay  damages,  must  be  charged  with  their 
amount.     Glenn  v.  Elam,  3  A.  611. 

6.  A  tutor  who  permits  the  minor's  claims  to  be  prescribed,  without  showing  an 
attempt  to  collect  them  or  that  they  could  not  be  collected,  will,  with  his  surety,  be 
liable  for  their  amount     Monget  v.  Walker,  4  A.  214;    Whtttikam  v.  Swain,  9  A.  122. 

7.  In  aggravated  cases  of  maladministration  and  bad  faith,*  damages  for  the  tutor's 
failure  to  render  the  minor's  property  productive  will  be  allowed  the  latter,  at  least  to 
the  amount  due  him.  But  bond  fide  third  persons  may  invoke  the  tutor's  ignorance  of 
law  and  good  faith  in  mitigation  of  damages ;  and  in  the  absence  of  evidence  to  show 
the  value  of  the  fruits  received,  legal  interest  only  will  be  charged  on  the  appraised 
value  of  the  productive  property  of  a  succession  falling  to  the  minor.  Young  v.  Carl^ 
6  A.  412. 

8.  The  doctrine,  which  holds  an  administrator  to  proof  of  due  diligence  in  the  collec- 
tion of  succession  claims,  will  be  extended  to  a  tutor,  who  cannot  relieve  himself  by 
showing  that  they  were  offered  at  public  auction  en  masse  and  no  bid  made.  Whittikam 
V.  Swain,  9  A.  122 ;  Tegart  v.  Afc  Caleb,  10  A.  288.     Evidence,  VIIL  No.  9. 

9.  In  prosecuting  suits  for  the  minor,  the  tutor  is  only  bound  to  act  with  reasonable 
diligence  and  good  faith ;  as  a  prudent  administrator.  C.  C.  327 ;  Tegart  v.  Jfc  CaUh, 
9  A.  259. 

10.  So,  where  he  employs  a  licensed  attorney  of  good  standing  to  sue  for  an  account, 
and  there  is  no  lack  of  diligence  in  his  assisting  the  attorney  in  matters  in  which  a  client 
would  in  his  own  litigation,  he  is  not  liable,  though  the  suit,  if  more  skilfully  conducted, 
would  have  resulted  more  favorably  to  the  minor's  interest,  lb*  Mandate,  V.  (c). 
No.  13. 

(d)  Expenses  of  the  Administration  ;  their  Payment ;  and  the  TtUar's  Powers  in 

Relation  Thereto. 

1.  An  executor,  allowed  as  such  a  full  charge  for  professional  assistance,  can  make  no 
such  charge  as  curator  of  the  minor  heir,  when  the  situation  of  the  estate  calls  for  no 
independent  employment  of  counsel  for  the  curator.     Withers  v.  Withers,  4  L.  136. 

2.  The  tutor  cannot  spend  more  than  the  minor's  revenue,  even  for  his  subsistence, 
without  authority  of  the  court  on  the  advice  of  a  family-meeting.  C.  C.  343  ;  5  L.  490 ; 
5  A.  524;  9  A.  122 ;  10  A.  288. 

3.  Where  a  family-meeting  consents  to  mortgage  minors'  property  to  obtain  a  loan. 
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to  discharge  a  judgment  against  them  and,  the  loan  not  b 
pays  the  judgment  with  other  funds,  thej  cannot  rescind  tl 
the  amount  from  the  creditor,  but  must  look  to  the  tutor,  if  he  | 
in  case  of  maladministration.     Ddakoussaye  v.  Bietwenu^  10  I. 

4.  A  party  employed  by  the  tutor  to  settle  a  succession,  of  ' 
may  stipulate  for  the  compensation  usually  allowed  for  sucl 
agreement  to  pay  it  cannot  be  regarded  as  a  donation  under  34 
JJecoux  V.  Planievignes,  10  L.  503. 

5.  Minors'  revenues,  under  the  natural  tutorship,  must  be  ap| 
and  education.  The  law  makes  no  distinction  as  to  the  kind  c 
their  estates  are  administered.    Mercier  v.  Ganange,  12  R.  38a 

G.  The  creditofs  of  an  insolvent  tutor  interested  in  his  settle 
dren,  who  have  an  income  sufficient  for  their  support  and  edu 
expenses  to  be  paid  out  of  the  income.    3.    Infra,  (e).  No.  1 

7.  Minors  are  not  bound  by  a  note  signed  officially  by  theii 
proof  of  judicial  authority  to  make  it,  or  that  its  consideratior 
Succession  ofJohnson,  4  A.  253 ;   White  v.  McDowell,  lb.  543. 

8.  Minors  are  answerable  to  their  tutor  for  his  own  goods 
necessary  purpose,  and  at  a  just  rate,  and  which  have  enured 
kins  V.  Bailey,  6  A.  256. 

9.  Where  the  expenses  of  maintaining  and  educating  minors  \ 
state  have  been  charged  on  their  property  and  settled  in  the  pr 
a  creditor  of  the  tutrix  cannot  insist,  where  there  is  no  fraud,  tl 
be  charged  on  the  property  here.     Succession  of  Mc  Gill,  6  A. 

10.  A  tutor  cannot  be  charged  with  expenses  incurred  in  j 
advice  of  counsel,  injudicial  proceedings  relating  to  the  tutorsb 
beneficial  to  the  minor.     Tegart  v.  Mc  Caleb,  9  A.  259. 

11.  The  tutor's  power  to  administer  does  not  include  that  to  ( 
by  embarrassing,  he  cannot  practically  alienate  the  minor's  es 
money  to  a  tutor  for  his  wards,  or  pays  drafls  exceeding  the 
their  credit,  unless  the  tutor  be  acting  within  a  previous  legal 
periL  Qui  cum  alio  contrahii,  vel  est,  vel  debet  esse  non  igna 
50  L.  17  T.  19  1;  MiUenberger  v.  Ektm,  11  A.  667 ;   Urquhar 

12.  One  seeking  a  judgment  for  debt  against  minors,  whos< 
absolute,  must  show  that  it  was  contracted  in  accordance  witl 
ceedings,  or  that  it  enured  to  their  benefit  to  the  extent  claimed 
estate  would  be  at  the  disposal  of  a  corrupt  or  improvident  tut 

13.  So  where  a  tutor  in  administering  a  minor's  plantation  op 
tion,  a  running  account  with  a  commission-merchant  who 
advances  cash,  furnishes  supplies,  etc.,  for  the  minor,  the  lal 
advances  spent  in  liquidating  debts  actually  due  by  him,  and  tl 
enured  to  his  advantage,  lb.  [«See  the  remarks  on  Urquhart' 
JScott,  14  A.  760.] 

14.  In  such  ca^e,  the  creditor  must  show  that  the  indebtedt 
sary  to  support  the  minor  or  preserve  his  property,  and  that  th 
to  bU  benefit    The  creditor's  claim  is  not  ex  contractu,  but 
should  not  enrich  himself  at  another's  expense.     lb. 

15.  Mtnoi's  are  liable  on  a  note,  though  sig^ned  by  their  tutor 
yet  given  ibr,  and  shown  to  have  enured  to,  their  benefit,  j 
840. 

16.  In  an  action  against  minors  for  advances  and  necessary 
tion,  plaintiff  who  has  given  credit  to  the  tutor,  not  as  su< 
recover  only  de  in  rem  verso,  i.  e.  for  so  much  as  has  actually 
and  then,  there  being  no  permanent  addition  to  their  estate, 
revenues.     C.  C.  343,  I960,  2278 ;  Payne  v.  Scott,  14  A.  760 

17.  Plaintiff  in  such  action  can  recover  against  minors  oi 
he  could  recover  against  the  tutor  himself,    lb. 

18.  Art.  343  C.  C,  limiting  the  expenses  for  the  minor's  su| 
revenues,  applies  also  to  those  necessary  to  preserve  bis  prop< 
tive.  It  is  not  enough  to  show,  that  the  supplies  were  such  a 
supposed  to  need  for  his  plantation,    lb.     Supra,  II.  No.  11. 

19.  That  article  does  not  iq>ply  to  expenses  which,  absolute 
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2.  The  BorviTing  pmrent,  as  tator  or  tatrix«  may  refuse  to  administer  the  diikPs  |ttop- 
ertj,  jet  control  his  person  and  edacation.     Berluchaux  v.  Berhidiaux^  7  L.  543. 

3.  The  law  seems  to  require  that  the  tutor  should  control  the  minor's  person,  and  so 
that  the  latter  cannot  be  sent  to  a  foreign  country  to  reside  until  majority,  as  directed  by 
a  testator.    Percy  v.  Provan,  15  L.  69. 

4  The  object  of  946  C.  P.  was  to  authorize  the  appointment  of  a  tutor  eul  bona,  to 
take  charge  of  the  minor's  property  in  this  state.  A  tutor  so  appointed  cannot  remove 
the  minor's  property  out  of  the  state.     Fisk  v.  Ftsk,  2  A.  71. 

5.  Since  the  abolition  of  adoption  in  this  state,  tutors  and  under-tutors  cannot  80^ 
render  the  absolute  c<Hitrol  of  the  persons  of  minors  to  any  one,  except  so  fiur  as  neces- 
sary for  their  education  ;  and  no  action  lies  on  an  agreement  to  that  effect.  Grice  r. 
Pearson,  7  A.  95. 

(c)   TWor't  IHltgenee;  and  the  hwentory  he  mutt  Make. 

1.  A  second  tutor  appointed  after  a  partial  administration  and  the  old  code,  it  was 
held,  acted  properly  in  making  an  inventory  in  conformity  to  that  code,  though  enacted 
after  the  succession  was  opened.     Agaisee  v.  Guedron,  2  N.  S.  73. 

2.  The  widow,  who  has  inventoried  her  husband's  succession,  need  not  renew  the 
inventory  on  the  death  of  a  child,  one  of  her  wards,  the  amount  of  whose  property  is 
already  evidenced  of  record.     Jiachal  v.  Rachal,  10  L.  462. 

3.  The  tutor  is  not  bound,  until  appointed  and  qualified,  to  inventory  the  mioora 
property.      Wood  v.  Brovm,  10  L.  541. 

4.  A  tutor,  immediately  after  appointment,  must  reduce  the  minor's  property  to  pos- 
session, render  it  productive,  and  administer  it  as  a  prudent  father  of  a  family.  His  Ikil- 
ure  to  do  so  subjects  him  to  damages,  at  least  equal  to  the  interest  of  the  amount  dae  the 
minor.     Succession  of  Guilleminj  2  A.  364. 

5.  A  tutor  who  involves  the  pupil's  estate  in  a  litigation  judiciaUy  pronounced  vexa- 
tious, and  for  which  the  estate  is  compelled  to  pay  damageS|  must  be  charged  with  tbeir 
amount.     Glenn  v.  Elam,  3  A.  611. 

6.  A  tutor  who  permits  the  minor's  claims  to  be  prescribed,  without  showing  as 
attempt  to  collect  them  or  that  they  could  not  be  collected,  will,  with  his  surety,  be 
liable  for  their  amount.     Monget  v.  Walker,  4  A.  214  ;    Whittikam  v.  Swain,  9  A.  122. 

7.  In  aggravated  cases  of  maladministration  and  bad  faith;  damages  for  the  tutors 
failure  to  render  the  minor's  property  productive  will  be  allowed  the  latter,  at  least  to 
the  amount  due  him.  But  hondjide  third  persons  may  invoke  the  tutor's  ignorance  of 
law  and  good  faith  in  mitigation  of  damages ;  and  in  the  absence  of  evidence  to  show 
the  value  of  the  fruits  received,  legal  interest  only  will  be  charged  on  the  appraised 
value  of  the  productive  property  of  a  succession  falling  to  the  minor.  Young  v.  Carl^ 
6  A.  412. 

8.  The  doctrine,  which  holds  an  administrator  to  proof  of  due  diligence  in  the  collec- 
tion of  succession  claims,  will  be  extended  to  a  tutor,  who  cannot  relieve  himself  by 
showing  that  they  were  offered  at  public  auction  en  tnasse  and  no  bid  made.  Whittikan 
V.  Swain,  9  A.  122 ;   legart  v.  Mc  Caleb,  10  A.  288.     Evidence,  VIII.  No.  9. 

9.  In  prosecuting  suits  for  the  minor,  the  tutor  is  only  bound  to  act  with  reasonable 
diligence  and  good  faith  ;  as  a  prudent  administrator.  C.  C.  327 ;  Tegari  v.  McQM, 
9  A.  259. 

10.  So,  where  he  employs  a  licensed  attorney  of  good  standing  to  sue  for  an  accouot, 
and  there  is  no  lack  of  diligence  in  his  assisting  the  attorney  in  matters  in  which  a  client 
would  in  his  own  litigation,  he  is  not  liable,  though  the  suit,  if  more  skilfully  condocled, 
would  have  resulted  more  favorably  to  the  minor's  interest.  16.  Mandate,  V.  (c)) 
No.  13. 

(d)  Expenses  of  the  Administration  ;  their  Payment ;  and  the  TiUor*s  Powert  in 

Relation  Thereto. 

1.  An  executor,  allowed  as  such  a  full  charge  for  professional  assistance,  can  make  no 
such  charge  as  curator  of  the  minor  heir,  when  the  situation  of  the  estate  calls  for  no 
independent  employment  of  counsel  for  the  curator.     Withers  v.  Withers,  4  L.  136. 

2.  The  tutor  cannot  spend  more  than  the  minor's  revenue,  even  for  his  subsistence, 
without  authority  of  the  court  on  the  advice  of  a  family-meeting.  C.  C.  343 ;  5  L.  490 ; 
5  A.  524;  9  A.  122 ;  10  A.  288. 

3.  Where  a  family-meeting  consents  to  mortgage  minors'  property  to  obtain  a  kwo, 
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to  discbarge  a  judgment  against  them  and,  the  loan  not  being  procured,  the  tutor 
pays  the  judgment  with  other  funds,  they  cannot  rescind  the  judgment  nor  recover 
the  amount  from  the  creditor,  but  must  look  to  the  tutor,  if  he  paid  without  authority,  as 
in  case  of  maladministration.    Delahotusaye  v.  Biewvenuj  10  L.  275. 

4.  A  party  employed  by  the  tutor  to  settle  a  succession,  of  which  the  minor  is  heir, 
may  stipulate  for  the  compensation  usually  allowed  for  such  service,  and  the  tutor's 
agreement  to  pay  it  cannot  be  regarded  as  a  donation  under  349  C.  C. ;  and  so  is  valid. 
liecoux  V.  Plantevipies,  10  L.  503. 

5.  Minors'  revenues,  under  the  natural  tutorship,  must  be  applied  to  their  maintenance 
and  education.  The  law  makes  no  distinction  as  to  the  kind  of  tutorship,  under  which 
their  estates  are  administered.    Mercier  v.  Ganonge,  12  R.  885. 

6.  The  creditots  of  an  insolvent  tutor  interested  in  his  settlement  with  his  minor  chil- 
dren, who  have  an  income  sufficient  for  their  support  and  education,  may  require  such 
expenses  to  be  paid  out  of  the  income.     lb.     Infra,  (e).  No.  16;  (f ),  1),  No.  6. 

7.  Minors  are  not  bound  by  a  note  signed  officially  by  their  tutor,  in  the  absence  of 
proof  of  judicial  authority  to  make  it,  or  that  its  consideration  enured  to  their  benefit. 
Succession  of  Johnson,  4  A.  253 ;   White  v.  McDowell^  lb.  543. 

8.  Minors  are  answerable  to  their  tutor  for  his  own  goods  furnished  to  them  for  a 
necessary  purpose,  and  at  a  just  rate,  and  which  have  enured  to  their  advantage.  Per- 
kins V.  Bailey,  6  A.  256. 

9.  Where  the  expenses  of  maintaining  and  educating  minors  at  their  domicil  in  another 
state  have  been  charged  on  their  property  and  settled  in  the  probate  court  in  such  state, 
a  creditor  of  the  tutrix  cannot  insist,  where  there  is  no  fraud,  that  such  expenses  should 
be  charged  on  the  property  here.     Succession  of  Mc  Gill,  6  A.  344. 

10.  A  tutor  cannot  be  charged  with  expenses  incuiTcd  in  good  faith,  and  under  the 
advice  of  counsel,  injudicial  proceedings  relating  to  the  tutorship,  because  not  ultimately 
beneficial  to  the  minor.     Tegart  v.  Mc  Caleb,  9  A.  259. 

11.  The  tutor's  power  to  administer  does  not  include  that  to  contract  debts  with  which, 
by  embarrassing,  he  cannot  practically  alienate  the  minor's  estate.  One  who  advances 
money  to  a  tutor  for  his  wards,  or  pays  drafls  exceeding  the  funds  actually  in  hand  to 
their  credit,  unless  the  tutor  be  acting  within  a  previous  legal  sanction,  does  so  at  his 
periL  Qui  cum  alio  conirahit,  vel  est,  vel  debet  esse  non  ignarus  conditionis  ejus.  D. 
60  L.  17  T.  19  1;  Mittenberger  v.  Elam,  11  A.  667 ;   Urquhart  v.  ScoU,  12  A.  674. 

12.  One  seeking  a  judgment  for  debt  against  minors,  whose  incapacity  to  contract  is 
absolute,  must  show  that  it  was  contracted  in  accordance  with  the  specified  legal  pro- 
ceedings, or  that  it  enured  to  their  benefit  to  the  extent  claimed.  Otherwise,  the  minor's 
estate  would  be  at  the  disposal  of  a  corrupt  or  improvident  tutor.     lb. 

13.  So  where  a  tutor  in  administering  a  minor's  plantation  opens,  without  judicial  sanc- 
tion, a  running  account  with  a  commission-merchant  who  accepts  and  pays  drafts, 
advances  cash,  furnishes  supplies,  etc.,  for  the  minor,  the  latter  is  liable  only  for  the 
advances  spent  in  liquidating  debts  actually  due  by  him,  and  the  supplies  shown  to  have 
enured  to  his  advantage,  lb.  \^See  the  remarks  on  Urquhart's  case  in  that  of  Payne  v. 
Scott,  14  A.  760.] 

14.  In  such  ca$e,  the  creditor  must  show  that  the  indebtedness  was  absolutely  neces- 
sary to  support  the  minor  or  preserve  his  property,  and  that  the  supplies  actually  enured 
to  his  benefit  The  creditor's  claim  is  not  ex  contractu,  but  ex  aquo  et  bono ;  for  one 
s&ould  not  enrich  himself  at  another's  expense.     lb. 

15.  Minoi'S  are  liable  on  a  note,  though  signed  by  their  tutor  in  his  individual  capacity, 
yet  given  for,  and  shown  to  have  enured  to,  their  benefit.  Leonard  v.  Hudson,  12  A. 
840. 

16.  In  an  action  against  minors  for  advances  and  necessary  supplies  for  their  planta- 
tion, plaintiff  who  has  given  credit  to  the  tutor,  not  as  such,  but  individually,  can 
recover  only  de  in  rem  verso,  i.  e.  for  so  much  as  has  actually  turned  to  their  advantage, 
and  then,  there  being  no  permanent  addition  to  their  estate,  only  to  the  extent  of  the 
revenues.     C.  C.  343,  I960,  2278 ;  Payne  v.  Scott,  14  A.  760. 

17.  Plaintiff  in  such  action  can  recover  against  minors  only  on  evidence,  on  which 
he  could  recover  against  the  tutor  himself.     lb. 

18.  Art.  343  C.  C,  limiting  the  expenses  for  the  minor's  support  and  education  to  his 
revenues,  applies  also  to  those  necessary  to  preserve  his  property  and  render  it  produc- 
tive. It  is  not  enough  to  show,  that  the  supplies  were  such  as  he  might  be  reasonably 
supposed  to  need  for  his  plantation.    lb.     Supra,  II.  No.  11. 

19.  That  article  does  not  iqpply  to  expenses  which,  absolutely  essential  to  render  the 
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minor's  property  prodaetive,  hare  been  succeflsfally  incarred  for  that  purpose  bj  tbe 
tutor,  though  without  legal  authorization.  Sanford  t.  Waggamanj  14  A.  852.  InfrOy 
(e),  No.  7. 

20.  So,  where  a  house  constituting  with  the  ground  on  which  it  is  built  a  minor^s  onlj 
property,  and  yielding  an  ample  revenue  for  her  maintenance  and  education,  bums  down, 
and  is  without  legal  authorization  rebuilt  bj  her  tutor,  she,  in  enjoyment  of  its  revenues, 
cannot  repudiate  the  contract  creating  them  and  will  be  bound  for  the  expenses  of  recon- 
struction,    lb, 

21.  Nor  will  it  matter  that  such  expenses  might  have  been  paid  out  of  previously 
accrued  revenues  and  the  insurance  money,  which  the  tutor  has  squandered ;  his  misap- 
plication of  his  ward's  funds  cannot  be  visited  on  the  innocent  material-men  and  work- 
men,    lb, 

(e)  Acquisitions  for  the  Minor  ;  Investment  of  his  Revenues  ;  and  LUeresi  on  Sums 

Received  by  the  Tutor^ 

I.  Tutor:}  are  not  bound  to  pay  compound  interest  on  funds  which  come  into  their 
hands.    Jarreau  v.  LudeUng,  12  M.  106. 

3.  Nor  can  they  invest  them  in  buying  property ;  minors  can  neither  alienate  nor  ae- 
quire  without  the  intervention  of  justice.     Sarapure  v.  Debuys^  6  N.  S.  21. 

8.  The  tutor  owes  interest  on  all  sums  that  come  into  his  hands  from  their  receipt, 
unless  he  show  that  he  put  them  out  at  interest  soon  after.     Fulton  v.  Curtis,  3  L.  194. 

4.  As  to  sums  due  by  the  tutor  himself,  he  owes  interest  from  the  time  of  his  appoint- 
ment, if  they  were  previously  due  ;  otherwise,  only  from  the  time  they  became  due.  76. 
[^So  the  case,  as  reported,  seems  to  require  that  Ae' point  should  be  stated;  sed  non  ita 
scripta  est.] 

5.  Art.  341  C  C,  as  to  the  interest  to  be  paid  by  tutors,  was  repealed  before  it  was 
promulgated.     Act  19  February,  1825,  No.  101 ;  Moore  v.  NichoUs,b  L.  490. 

6.  By  that  act,  the  tutor  owes  five  per  cent,  interest  on  the  minor's  funds.  Tutorship 
ofHacket,  4  R.  290 ;  TegaH  v.  Mc  Caleb,  10  A.  288. 

7.  A  minor  is  not  bound  by  a  purchase  which,  though  ratified  by  a  family-meeting 
whose  deliberations  are  homologated,  exceeds  his  available  means  and,  instead  of  being 
an  investment,  is  a  speculation  which  may  involve  him  in  debt  and  difficulty.  Dorse  ▼. 
Leaumont,  5  R.  287 ;  Ball  v.  Woods,  4  A.  85.     Supra,  (d),  Nos.  18,  et  seq, 

8.  Art.  845  C.  C.  does  not  apply  to  an  advance,  to  minors  by  their  grandmother  on 
their  share  in  her  succession.  Such  a  donation  may  be  accepted  by  the  tutor,  or  either 
parent,  or  any  legitimate  ascendant.     C  C.  1533;  76./  Spencer  v.  Conrad,  9  R.  78. 

9.  Where  a  tutor  gives  a  receipt  to  the  administrator  of  a  succession  for  a  sum  doe 
the  minor  as  heir,  to  accommodate  a  purchaser  of  succession  property  who  is  credited 
with  the  amount,  and  the  tutor  takes,  in  his  individual  name,  a  mortgage  on  the  premises 
to  secure  the  amount  due  his  ward  with  interest,  he  is  liable  to  the  latter  unconditionally. 
The  transaction  cannot  be  viewed  as  an  investment  of  his  funds.  C.  C.  341 ;  Jjowe  v. 
Armant,  9  R.  236. 

10.  A  tutor  who  neglects  to  invest  in  the  minor's  name  the  excess  of  his  revenues 
over  his  expenses,  whenever  such  excess  amounts  to  five  hundred  dollars,  is  liable  for 
legal  interest  on  such  excess.     G.  C.  341 ;  stat.  1825,  No.  101 ;  3  A.  611 ;  5  A.  189., 

II.  In  adjusting  the  tutor's  accounts,  the  pupils  entire  revenues,  including  any  inter- 
est due  under  0.  C.  341,  act  1825,  are  to  l)e  computed  annually;  and  their  excess  over 
his  expenses  will,  from  that  date,  form  in  the  tutor's  hands  a  capital  on  which,  when  it 
amounts  to  five  hundred  dollars,  he  owes  legal  interest  if  he  fail  to  invest  it     76. 

12.  Where  a  purchase  by  an  under-tutor  in  his  own  name  is  adopted  as  an  invest- 
ment of  minors'  funds  by  the  advice  of  a  family-meeting,  and  decree  of  court  authorizing 
him  to  execute  notes  for  the  sale  as  under-tutor,  and  he  signs  them  in  his  own  name 
without  mentioning  these  proceedings,  the  minors  are  not  bound.  The  purchase  having 
been  made  in  his  own  name,  there  was  no  contract  to  ratify ;  the  alleged  ratification  was 
a  sale  from  the  under-tutor  to  the  minors ;  and  art.  1788  C.  C.  is  inapplicable  to  soch  a 
case.     HaU  v.  Woods,  4  A.  85. 

13.  A  tutor  in  all  cases  owes  legal  interest  on  funds  received,  and  can  only  shield  him- 
self by  investing  them  in  the  minor's  name,  under  a  judgment  on  the  advice  of  a  family* 
meeting.     Monget  v.  Walker,  4  A.  214. 

14.  The  mode  of  calculating  interest  on  the  capital  to  a  payment,  and  then  deducting 
the  payment  on  the  aggregate  of  principal  and  interest  until  the  next  payment,  however 
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small  the  payments  or  short  the  intervals  between  them,  is  not  admissible  in  a  tutor's 
account.     Bird  v.  Blacky  5  A.  189. 

15.  If  a  tutor  invest  the  minor's  revenues  once  a  year  and  only  when  the  surplus  ex- 
ceeds ^\'%  hundred  dolhirs,  he  complies  with  the  law.     lb. 

16.  Interest  due  by  a  tutor  cannot  be  allowed  to  the  prejudice  of  his  creditors,  who 
may  exercise  his  right  to  deduct  it  when  less  than  the  minor's  expenses.  Timherlake  v. 
Braiidj  5  A.  715.     Supra,  (d).  No.  6.    Obligations,  VII.  (b),  2),  b,  §  7. 

17.  Art.  348  C.  C,  authorizing  purchases  for  the  minor  under  restrictions  to  guard 
against  an  injudicious  investmept,  must  be  construed  with  arts.  341-3  C.  C.  Our  whole 
system  of  administration  of  minors'  estates  is  opposed  to  an  anticipation  of  their  means 
by  purchases  on  credit.     Williams  v.  Chotardy  11  A.  247. 

18.  Art  334  C  C,  authorizing  the  mortgage  of  a  minor's  property,  refers  to  prop- 
erty  already  belonging  to  him,  and  does  not  sanction  the  prospective  mortgage  of  property 
to  be  purchased  for  him.     Jb, 

1 9.  When  a  purchase  for  a  minor  by  his  tutor  is  made  on  terms  and  conditions  differ- 
ing materially  from  those  of  the  latter's  petition,  and  authorized  by  the  judge  on  the  ad- 
vice of  a  family-meeting,  the  minor  is  not  bound  and  may  recover  back  any  portion  of 
the  price  paid.     lb. 

20.  A  tutor,  who  acts  in  good  faith  and  for  what  he  fairly  believes  the  minor's  interest, 
should  not  be  mulcted  in  damages  for  a  mere  error  of  judgment.  FovUces  v.  Howegy  11 
A.  449-     Sale,  VII.  (d),  No.  20. 

21.  A  judge  cannot  order  an  investment  of  the  minor's  funds,  nor  enjoin  their  pay- 
ment to  the  tutor.  .  The  latter  must  in  certain  cases  invest  the  I'evenues,  but  the  non- 
fulfilment  of  this  duty,  the  penalty  of  which  is  the  payment  of  legal  interest,  (C  C.  341 ; 
act  1825,  No.  101),  does  not  forfeit  his  right  of  administration.  Elam  v.  Nolan^  11  A. 
523. 

22.  At  a  probate  sale  of  property,  subject  to  a  minor's  unliquidated  mortgage,  it  was 
purchased  for  him  by  his  tutor  without  authority.  The  mortgage  was  liquidated  by  a 
judgment  af\er  the  sale,  before  which  the  administratrix  had  admitted  the  claim  for  an 
amount  larger  than  the  bid.  The  tutor  claimed  the  right  to  withhold  the  price  for  the 
mortgage,  but  took  no  steps  to  have  his  purchase  ratified  or  the  action  of  the  administra- 
trix suspended,  when  she,  afler  several  months,  sold  the  property  a  la  foUe  enchere. 
Held;  the  latter  sale  is  valid.     Succession  of  FouLkes,  11  A.  593. 

23.  As  the  tutor  was  not  authorized  before  the  sale,  the  administratrix  was  not  bound 
to  delay  the  proceedings  until  it  should  be  ascertained  whether  a  family-meeting  would 
ratify  his  act.     lb, 

24.  The  tutor  could  not  (C.  C.  348)  buy  real  estate  for  his  ward,  whose  claim  at  the 
purcliase  was  in  litigation.  There  was  no  legal  warrant  for  his  failure  to  comply  with 
bis  bid  and,  during  several  months,  to  have  the  purchase  judicially  recognized.  Nor 
could  he  thus  jeopardize  the  estate  and  creditors.  If  the  property  had  in  the  meanwhile 
perished,  the  minor  cou]4  have  repudiated  his  act  and  insisted  on  his  claim,    lb. 

25.  Others  are  not  to  suffer  for  the  tutor's  lack  of  judgment  and  diligence.  He  should 
have  seasonably  determined,  whether  he  would  buy  for  his  ward  or  enforce  the  latter's 
claim  on  the  proceeds.  If  the  former,  he  should  have  asked  the  proper  authorization 
before,  or  at  least  promptly  afler,  the  adjudication.  He  has  done,  and  even  now  seeks 
to  do,  neither,     lb. 

26.  Buchanan,  J.,  with  concurrence  of  Vookhies,  J.,  dissenting.  The  law  does 
not  specify  the  time  of  the  authorization.  When  the  alienation  is  by  auction,  where  the 
price  cannot  be  known  before  the  object  is  struck  off,  the  authorization  can  alone  be  use- 
fully and  legally  given  afler  the  sale  which  it  suffices,  after  it  is  made,  to  ratify.  lb. ; 
Darse  v.  Leaumonty  5  K.  284.    Infray  (g),  3),  No.  5. 

27.  The  tutor  was  not  bound  to  give  cash  and  notes  in  compliance  with  the  bid.  The 
minor  was  a  mortgage  creditor  of  the  vendor  for  an  amount  larger  than  the  bid  —  so  ad- 
mitted to  be  in  the  inventoxy  before,  so  decreed  to  be  by  a  judgment  after,  the  sale.  But 
a  creditor,  purchasing  at  a  judicial  sale  property  subject  to  his  mortgage,  may  retain 
the  price  except  so  far  as  it  exceeds  his  mortgage,  lb.  et  Id.  Insolvency,  XL  (c), 
No.  4.  • 

28.  The  word  "  revenues "  in  the  first,  is  synonymous  with  "funds "  in  the  second, 
paragraph  of  art.  341  C.  C,  and  applies  to  all  moneys  coming  into  the  tutor's  hands  dur- 
ing his  administration.  His  obligation  to  pay  interest  on  such  moneys  is  scarcely  now 
an  open  question.  O.  C.  p.  70,  art.  71 ;  act  19  February,  1825,  No.  101  ;  Fuselier  v. 
Babineau,  14  A.  764. 
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See  act  19  March,  1857,  No.  190,  ameDding  art.  841  C.  C.  Petttoet  akd  Pos- 
8E880RT  Actions,  II.  (c),  1),  No.  5.    Succession,  YIII.  (a),  Nos.  14, 15. 

(f )   7\Uar^t  Account ;  Interest  Thereon  ;  and  his  Commission. 

I)  In  General, 

1.  The  law  requiring  the  tutor's  account  to  the  judge  is  for  the  minor^s  sole  benefit; 
others  have  no  interest  in  it.     Jarreau  v.  LudeUng^  12  M.  106. 

2.  Judgment  for  the  heirs  against  their  ancestor's,  representative  must  be,  not  for  the 
whole  sum  due  them  collectively,  but  that  due  each.      Varion  v.  Ronsantj  12  M.  112. 

3.  When  the  creditor  of  a  succession  gives  a  receipt  for  his  claim  through  error,  and 
its  amount  is  allowed  by  the  minor  heirs  in  their  settlement  with  the  administrator,  their 
tutor,  in  an  action  to  enforce  their  legal  mortgage  against  such  creditor,  as  a  third  pos- 
sessor of  property  purchased  from  the  tutor,  they  cannot  be  compelled  to  allow  his  claim. 
They  would  thereby  give  credit  twice  for  the  same  sum.  He  most  look  to  the  tutor  for 
reimbursement.     Andrews  Y.Aekerson^  8  N.  S.  211. 

4.  Though  the  natural  tutor  be  not  bound  to  give  security,  yet  in  other  respects  there 
is  no  difference  between  his  obligations  and  the  dative  tutor's.  They  are  equally  bound 
to  account  for  the  minor's  revenues,  subject  to  the  expenses  <^  his  education  according  to 
his  means  and  condition  in  life.  Handy  v.  Parkison,  10  L.  98 ;  Mercier  v.  Cctnonge^  12  B. 
385. 

5.  A  tutor  being  bound  to  procure  medical  assistance  for  the  minor,  a  physician's  re- 
ceipt for  fees  paid  by  the  tutor,  and  admitted  without  opposition,  is  a  sufficient  voudier 
for  the  amount.  He  need  not  prove  the  necessity  for  such  services,  where  tlie  amount 
is  not  large  and,  for  aught  that  appears,  the  payment  was  properly  made.  Michard  r. 
Blanchard,  12  R.  524.     Jnfra,  3),  No.  10.     Succession,  VIII.  (f),  5),  c,  No.  1. 

6.  In  settling  his  accounts,  a  tutor  cannot  make  a  donation  to  his  wards  at  the  expense 
of  his  creditors.  Sttccession  of  Guillemin^  2  A.  634;  TimberkJee  v.  Brandy  5  A.  716. 
Supra,  (d).  No.  6.    Obligations,  VII.  (b),  2),  b,  §  7. 

7.  The  court  will  not  permit  a  tutor  to  plead  for  others,  who  are  silent,  against  his 
pupil.  So  where  his  account,  for  which  he  is  sued,  states  that  notes  for  the  price  of  the 
minor's  property  sold  are  not  settled  because  of  a  disturbance  of  title,  such  distorbance 
cannot  be  proved  when  he  does  not  produce  the  notes,  nor  show  any  attempt  to  recover 
them,  nor  how  tliey  are  secured,  but  he  will  be  condemned  to  pay  their  anooont. 
Courmes  v.  Maxent^  3  A.  335. 

8.  A  tutor  cannot  prove  his  discharge  and  the  settlement  and  payment  of  the  minor's 
claims  by  parol.  The  universal  and  salutary  practice,  from  which  no  departure  should 
be  allowed,  is  for  tutors  to  furnish  written  accounts  to  the  courts  by  which  they  were  ap- 
pointed and  the  parties  for  whom  they  administer,  and  obtain  written  evidence  of  tiieir 
discharge.     Bawls  v.  Bawls,  6  A.  666. 

9.  Fees  of  counsel  for  filing  a  tutor's  account  are  chargeable  to  the  minor  ilnder  art 
352  C.  C.     Whittikam  v.  Swain,  9  A.  122. 

See  Courts,  II.  (d),  5). 

8)  Intereat  due  on  the  Account ;  and  the  Commisnan, 

1.  A  curator  is  entitled  to  receive  ten  per  cent,  on  the  yearly  interest  of  sums  in  his 
hands.     Flauche  v.  Blanche,  3  N.  S.  463. 

2.  The  tutor  is  entitled  to  ten  per  cent,  on  the  revenues,  arising  from  five  per  cent, 
interest  on  the  pupil's  funds  in  his  hands,  the  hire  of  slaves,  and  other  sources.  The 
commission  must  be  calculated  on  the  revenue,  and  the  interest  of  five  per  cent.,  charge- 
able to  the  tutor,  on  the  remaining  sum  after  deducting  the  commission  and  expenses  of 
education.     Tumbuil  v.  TowUs,  10  L.  262. 

3.  A  tutor  sued  for  a  settlement  should  be  allowed  commissions,  though  not  expressly 
claimed.     Atdfic  v.  Gil,  7  B.  50.    Judoment,  V.  (a),  4),  No.  4. 

4.  A  minor  is  entitled  to  legal  interest  on  the  amount  due  by  her  tutor,  from  the  date 
of  the  judgment  ascertaining  such  amount     C.  C.  353 ;  Jb. 

5.  Whew  one,  taking  possession  as  tutrix  of  her  pupil's  slaves,  converts  their  labor  to 
her  own  use  and  when  called  on  to  account  denies  the  trust,  contests  the  pupil's  title, 
and  claims  their  services  as  her  own,  she  will  not  be  allowed  commissions  on  the  amount 
recovered  for  their  hire,  which  cannot  be  considered  within  meaning  of  342  C.  C.  as  rev- 
enues accruing  through  her  labor.      Vaughan  v.  Christine,  3  A.  828. 

6.  Where  the  revenues  of  a  planting  partnership  are  to  be  paid  to  certain  creditors 
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for  their  advances,  and  on  the  death  of  a  partner  the  survi  : 
minor  heir,  continuing  the  partnership  and  sending  the  rev  i 
not  charge  a  commission  thereon  as  the  minor's  revenues  i 
isters  the  partnership  property  as  surviving  partner  and  not  i 
can  claim  two  and  a  half  per  cent,  on  the  moneys  in  his  ha 
heir  is  entitled  only  to  what  remains  after  the  debts  are  p 
362.    Sdcoession,  .VIII.  (f ),  8),  c,  §  2,  No.  21. 

7.  Though  the  judgment  fixing  the  amount  due  by  a  tu  i 
on  such  amount  from  the  judgment.     Glenn  v.  J^am,  3  A.  i 

13.  Mortgage,  IV.  (b),  2),  No.  14. 

8.  A  tutor  must  pay  five  per  cent,  on  the  funds  from  thi 
counts  are  liquidated,  five  per  cent  on  the  aggregate  amou  i 
are  closed*     C.  C.  353 ;  GansmiUn  v.  M^gueSy  5  A.  565 ; 
764. 

9.  The  tutor^s  commission  is  chargeable  on  the  net — not 
of  the  minor's  plantation.  C.  C.  342 ;  Succession  of  Ha 
of  Graver,  12  A.  334. 

10.  While  an  estate  is  managed  by  the  administrator,  it 
to  pay  debts  are  not  subject  to  the  tutor^s  commission,  whic  : 
amount  received  from  the  administrator  and  placed  under  th  i 
ner  v.  Conner^  13  A.  157. 

See  Partnership,  IV.  (e),  1),  No.  9. 

3)   When  AeanmU  aretobe  Rendered;  at  Whoee  Instance  they  may  be   i 

1.  A  minor,  emancipated  by  marriage,  has  a  right  to  d  i 
count  of  her  administration.     Gaiennie  v.  Jfepp,  3  L.  516 

2.  A  tutor  who  has  and  could  have  received  nothing  for 
ing  to  act  upon,  has  no  account  to  render.     4  L.  136 ;  6  R 

3.  Tutors  under  an  order  of  court  must,  and  without  i 
their  administration,  and  the  court  may  make  certain  ord< : 
thorizes  it  to  homologate  such  accounts,  though  rendered  o  i 
tutor,  so  as  to  conclude  the  minor,  who  has  a  certain  delay  t 
contest  all  the  tutor's  accounts.     10  L.  329;  1  R.  Ill ;  7 

14.  Appbal,  I.  (f),  2),  No.  17.    Judgment,  XV.  (a),  1 

4.  A  curator  cut  hoc  under  a  void  appointment  cannot  r  i 
account    MeGuire  v.  Ross^  12  L.  575. 

5.  Art.  301  C.  C.  gives  the  under-tutor  no  authority  to  i\ 
accounts.    McGekee  v.  Dupuy^  7  R.  229. 

€.  A  tutor  appointed  under  946  C.  P.  holds  a  civil  ofii : 
the  minority  lasts  or  until  he  be  legally  superseded,  and  bi 
mestic  judge  at  the  expiration  of  the  tutorship.     C.  C.  35(  i 

7.  In  an  action  by  an  under-tutor  to  remove  a  tutor,  the 
vestigated  to  prove  maladministration ;  but  an  under-tuto: 
by  the  tutor,  afler  whose  dismissal  the  right  belongs  exclusii 
T.  Walker,  4  A.  214. 

8.  The  new  tutor  may  sue  his  predecessor  for  an  accoun 
tion.     Thibodeaux  v.  Thibodeaux,  5  A.  598. 

9.  A  knowledge  of  a  tutor's  entire  administration  is  neo! 
his  account.  When  it  has  been  referred  to  an  auditor  ai: 
an  amended  account  and  move  to  homologate  the  report  as 
tory  of  his  administration,  reserving  the  right  to  litigate  a 
amended  account.    King  v.  Bowen,  7  A.  151. 

10.  Such  a  course  by  a  tutor  weakens  the  presumption  i 
the  course  of  his  administration,  are  primd  facie  proper  ch;! 
7  A.  175.     Supra,  1),  No.  5. 

11.  The  judge  cannot,  except  in  specified  cases,  order  ai 
the  tutorship  when  the  tutor  must  account  for  his  administ 
Nolan,  11  A.  523 ;  Brooks  v.  Pod,  8  N.  S.  665.    MoRTGi 

12.  A  tutor  must  account ;  at  the  majority  or  on  the  em 
the  tutorship  expires ;  or  when  ordered  by  the  judge,  C. 
dence  of  payments  pending  his  administration,  he  may  file 
1855,  No.  47 ;  or,  to  obtain  certain  orders  of  court,  he  ma; 
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But  all  these  accounts  furnish  but  primd  facte  evidence  and  do  not  condode  the 
minor,  unless  rendered  to  him  after  majority  or  emancipation.  Suceeuion  of  Tuehery  13 
A.  464 

13.  A  surviving  widow  in  community  filed  of  her  administration  as  natural  tutrix 
and  executrix  an  informal  account,  which,  stating  her  rights  and  her  children's  but  de- 
fective in  precision,  included  matters  foreign  to  the  tutorship.  Her  petition  prayed  for 
the  citation  of  the  under-tutor,  the  homologation  of  the  account,  and  a  decree  fixing  the 
rights  of  the  minors  and  herself  in  the  separate  and  community  estate.  Hdd;  such  an 
account  is  not  sanctioned  by  law ;  and  as  any  decree  therein  would  not  bind  the  minors, 
and  so  only  embarrass  the  ultimate  settlement  of  the  succession,  the  petition  muat  be  dis- 
missed reserving  her  rights.     76. 

4)  Oppontian  to  the  Account  and  its  Homologation  ;  Uie  SeUiemtid  and  itt  Avoidanee, 

1.  A  minor's  settlement  with  his  tutor  is  void,  if  not  preceded  by  an  account  and 
delivery  of  vouchers  ten  days  before  the  receipt  is  signed ;  and  these  facts  must  appear 
by  the  receipt.     Harty  v.  Harty^  2  L.  523. 

2.  The  nullity  for  non-rendition  of  an  account  before  an  extra-judicial  settlement  is 
relative,  and  the  act  must  have  effect  until  annulled  by  a  direct  action,  at  least  as  to 
third  persons.     Foutelet  v.  MurreU,  9  L.  305  ;   ColUm  v.  CoUin$y  10  L.  268. 

3.  In  a  direct  action  to  annul  a  settlement,  and  for  restitution,  the  minor  can  cmly  be 
relieved  by  placing  the  party  in  the  situation  he  was  in  before  the  contract.  Ik.  .^t/ro, 
(g),  4),  No.  7 ;  IV.  No.  32. 

4.  A  curator  ad  hoc  under  a  void  appointment  cannot  oppose  an  account  McGvire 
T.  Eo$$,  12  L.  575. 

5.  A  minor  who  at'  majority  accepts  the  tutor's  account,  and  gives  htm  a  receipt  in 
full  for  all  claims,  may,  within  four  years  after  majority,  sue  him  directly  for  his  acts 
as  tutor  or  oppose  his  discharge  when  applied  for,  and  will  be  relieved  on  proof  that 
she  acted  in  ignorance  of  her  rights.  C.  C.  355-6,  1815-41 ;  Tutorship  of  Backeij  4  B. 
290.    Prescription,  III.  (f).  No.  2. 

6.  One  who  moves  for  the  homologation  of  an  account,  so  far  as  not  opposed  by 
certain  creditors,  cannot  allege  errors  therein  ;  by  provoking  the  homologation  he  waives 
his  right  to  oppose  the  account.     Norht  v.  Oarrabyy  5  B.  292. 

7.  The  nullity  of  a  minor's  notarial  receipt  after  emancipation  in  full  to  a  tutor, 
because  not  preceded  by  a  full  account  and  vouchers  as  required  by  355  C.  C,  is 
relative,  not  absolute  ;  and  the  act  has  effect  even  between  the  parties,  until  annulled  in 
a  direct  action,  haydd  v.  Houssel,  1  A.  35.  Evidence,  XV.  (c),  No.  8 ;  XXIL  (b), 
No.  32. 

8.  Where  a  sale  from  a  tutor  to  a  minor  in  payment  of  the  amount  due  the  latter  is 
annulled  because,  a  minor,  she  was  entitled  to  an  account  before  the  settlement,  she 
will  recover  interest  on  the  sum  from  the  time  it  became  due,  unless  it  be  shown  that 
the  fruits  received,  or  which  with  ordinary  care  might  have  been  received  from  the 
property,  were  equivalent  to  interest.  JSuccession  of  Destrehatiy  5  A.  483.  Sale,  III. 
(c),  3),  c.  No.  2. 

9.  Where  a  minor  under  execution  of  his  judgment  against  his  tutor  buys  property 
for  two-thirds  of  its  appraised  value,  and  afterwards  sues  for  a  new  settlement  and  to  set 
aside  the  judgment  and  sale  but  retains  the  property,  he  will  as  to  third  persons  be 
accountable  for  it  at  its  appraised  value.     Young  v.  Carl^  6  A.  412. 

10.  Art.  355  C.  C.  was  not  intended  to  enable  parties  to  perpetrate  a  fraud  by  repu- 
diating payments,  made  them  in  discharge  of  their  tutor's  liability.  C^c^nnan  v.  Chtqh 
man,  13  A.  228. 

11.  Thus  ;  the  amount  due  plaintiffs  by  a  tutor  was  ascertained  by  an  account,  before 
the  homologation,  but  after  the  rendition  of  which  with  vouchers,  plaintiffs  received  for 
it  property  of  an  equivalent  value.  After  ten  years  of  silence  and  without  any  ofier  of 
restitution,  plaintiffs,  who  had  suffered  the  tutor  to  remove  from  the  jurisdiction  of  the 
court,  sued  the  surety  for  the  full  amount  of  the  judgment;  held;  these  facts  may  bo 
properly  proved  and  the  action  properly  dismissed,    lb. 

12.  A  minor's  approval,  after  majority  or  emancipation,  of  a  tutor's  final  account,  and 
his  agreement  to  its  homologation  as  rendered,  are  a  waiver  of  citation  and  consent. 
Such  a  judgment  cannot  be  treated  as  a  nullity  by  filing  an  opposition  to  the  account, 
but  must  be  directly  attacked  under  proper  averments  of  mistake  or  fraud.  Kdlar  v. 
ONeal,  13  A.  472. 

13.  A  minor's  receipt  for  the  balance  due  by  his  tutor  on  settlement  as  such  must  be 
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direcdj  anniilled,  before  he  can  file  an  ordinary  opposition  to  an  account  long  before 
approved  by  him  and  which,  homologated  by  his  consent,  showed  that  balance  due  him. 
lb, 

(g)  Alienation  of  the  Minor^s  Property;  and  its  Tortious  Conversion  by  the  7\Uor. 

1)  In  General, 

1.  The  formalities  for  the  alienation  of  the  minor's  property  being  exclusively  for  his 
benefit,  he  alone  can  urge  their  omission  after  majority  and  so  may  then,  by  express  or 
implied  assent,  ratify  the  sale  whose  defects  must  be  established  in  a  direct  action  before 
the  proper  tribunal,  and  cannot  avail  the  vendee  when  sued  for  the  price  nor  the  tutor 
who  has  received  it  10  M.  225 ;  1  N.  S.  605  ;  6  R.  471 ;  9  R.  78 ;  2  A.  648 ;  7  A. 
8.     Infroy  2),  Nos.  13,  24.    Partition,  III.  (b),  Nos.  2A,etaL 

2.  A  compromise  touching  the  minor's  immovables  without  judicial  sanction  is  abso- 
lutely null,  and  a  sale  under  it  gives  no  title.     Chesneau  v.  Sadler^  10  M.  726. 

3.  The  property  of  minors  cannot  be  alienated  in  any  other  way  than  that  prescribed 
by  law.     Gt^oso  v.  Gcurcioy  1  N.  S.  324;  EilioU  v.  Labarre,  2-L.  328. 

4.  Nor  will  it  matter,  that  the  parish  judge  did  not  know  it  was  the  property  of  the 
minors.     Afnum  v.  Lemoine^  1  N.  S.  628. 

5.  Where  after  a  partial  administration  the  old  code  was  passed,  a  second  tutor  subse- 
quently appointed,  it  was  hdd^  acted  properly  in  making  a  sale  in  conformity  to  that 
code,  though  enacted  after  the  succession  was  opened.     Agaisse  v.  Guedron,  2  N.  S.  73. 

6.  The  rules  for  the  sale  of  a  minor's  property,  as  such,  when  vested  with  a  full  title, 
are  not  strictly  applicable  to  a  case  where  his  rights,  contingent  and  residuary,  are  sub- 
ject to  the  claims  of  creditors  and  he  appears  only  as  beneficiary  heir,  claiming  property 
alienated  to  pay  debts  which,  if  his  tutrix  had  accepted  before  the  sale,  he  would  have 
owed  with  the  property  in  his  hands  as  a  pledge  for  their  payment  PouUney  v.  Cecily  8 
L.  321.    Succession,  VIII.  (e),  4),  No.  10. 

7.  A  tutrix  may  appoint  an  agent  to  carry  into  effect  any  act  of  sale  she  could  legal* 
ly  execute.     Hardy  v.  Landry^  17  L.  191.     Mandate,  V.  (c),  No.  4. 

8.  Art.  339  C.  C.  by  which  a  minor's  property  may,  under  execution,  be  alienated 
without  the  advice  of  a  family-meeting,  presupposes  a  judgment  against  him  on  a  just 
cause  and  in  conformity  to  law.  Hence  the  greater  necessity  for  scrutinizing  a  demand, 
which  may  ripen  into  an  execution  against  the  minor's  property.  Payne  v.  Scott^  14  A. 
760. 

■ 

2)   Vcdidity  of  the  Alienation  as  Affected  by  the  Authority  under  which  Mode;  €md  its  Batijication  in  Behalf 

of  the  Aiinor. 

1.  The  tutor's  receipt  of  the  price  or  his  suit  for  it  can  never  ratify,  to  the  minor's 
prejudice,  an  illegal  sale  of  his  propierty.  Gravier  v.  Livinystony  6  M.  412;  Bractford 
V.  Cooky  4  A.  229. 

2.  The  proceedings  of  a  probate  court  of  a  parish  in  which  neither  the  minor,  nor  his 
tutor,  nor  under-tutor  resides,  for  the  sale  of  the  minor's  property,  are  void.  Leonard  v. 
MandevilUy  9  M.  489.     StiprOy  I.  (c),  No.  12. 

3.  Minors  are  not  bound  by  a  sale  of  their  property  under  judicial  proceedings,  to 
which  they  were  not  parties.    Donaldson  v.  Dorseyy  5  N.  S.  655. 

4.  A  private  sale  of  minor's  property,  though  expressly  authorized  by  the  superior 
court  of  the  late  territory,  is  absolutely  void.     Fletcher  v.  CavaHery  4  L.  269. 

5.  A  renunciation  by  a  curator  of  a  minor's  right  on  property,  without  consideration, 
IS  absolutely  void.     Delahoussaye  v.  Dumartraity  4  L.  370. 

6.  Tutors  cannot  make  a  gratuitous  disposition  of  the  minor's  property.  Kempe  v. 
Hunty  4  L.  484. 

7.  The  auctioneer's  acceptance  of  the  last  bid,  on  adjudicating  the  property,  is  the 
tutor's  acceptance  and  sale ;  and  if  the  latter  be  acting  as  such  without  security,  there  is 
no  legal  acceptance  of  the  bid.     Cavelier  v.  Germain,  6  L.  216. 

8.  Such  a  sale  might  be  ratified  by  a  family-meeting  on  the  purchaser's  application  ; 
but  without  his  intervention,  such  ratification  in  the  minor's  behalf  would  be  of  no  avail. 
lb. 

9.  A  compromise  for  minors  duly  represented  and  in  legal  form,  touching  real  estate, 
will  cure  the  defects  of  a  judgment  from  which  they  might  otherwise  be  relieved. 
Grounx  v.  Abat,  7  1^33. 

10.  The  price  received  by  a  tutor  was  placed  on  a  tableau  of  distribution  in  his  sue- 
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oeasioQ  to  the  credit  of  the  mioon  duly  represented,  and  Uie  tableaa  honiologated.  IMl; 
as  long  as  this  judgment  is  unreversedt  thej  cannot  claim  the  property  itself.    lb, 

11.  A  sale  by  a  curator  cui  bona^  not  ratified  by  the  minor  after  majority,  is  a  nallitj. 
Mien  v.  Bethany,  9  L.  378. 

12.  The  illegality  of  the  family-meeting  carries  with  it  that  of  the  decree  of  sale  based 
on  its  deliberations.  SiMato  fundamento  cculit  opus.  So,  a  purchase  of  the  commQoity 
and  separate  property  of  a  deceased  husband,  when  no  under-tutor  was  present  at  the 
family-meeting  by  which  the  sale  was  advised,  is  nulL     Stafford  v.  Villainy  10  L.  328. 

13.  The  decree  of  the  probate  court  where  the  succession  is  opened,  in  conformity  lo 
the  advice  of  a  family-meeting,  is  necessary  to  authorize  the  sale  of  the  minor  heir^s 
property ;  where  such  a  decree  is  made,  the  court  will  not  look  beyond  it  11  L.  149; 
13  L.  433 ;  3  B.  119 ;  10  R  396 ;  11  R.  67.  Infra,  5),  No.  8.  £yij>ENOE,  XXII.  (e), 
2).  Execution,  Y.  (d),  9),  No.  4.  MoaTGAGs,  YIIL  (c),  Na  17.  Sucoession, 
VIII.  (e),  2),  c,  No.  5. 

14.  After  liquidation  of  a  successioo,  should  there  remain  any  property  not  neoenaiy 
to  be  sold  to  pay  debts,  the  beneficiary  heirs  will  be  put  in  possession  of  it;  and  any  sale 
then  necessary  must  be  ordered  by  the  judge  of  the  minor's  domicil,  with  the  advice  of  a 
family-meeting.  C.  C  336,  346,  1042-44r-55,  1160;  SuOe  ex  reL  GmUemin  r.Jvd^ 
17  L.  500.    Succession,  VUI.  (e),  4),  No.  10. 

15.  A  compromise  by  a  tutrix  will  not  bind  the  minor,  unless  ratified  by  the  latter. 
Nanix  v.  W^,  1  R.  10. 

16.  A  third  opposition  by  a  tutor,  claiming  the  vendor's  privilege  on  the  proceeds  of 
property  seized  in  execution  against  the  purchaser,  will  not  preclude  the  tutor  from 
claiming  the  property  itself  against  the  purchaser's  syndic.  Beard  v.  Moranejfy  3  B.  119. 
Supra,  (a).  No.  6. 

17.  To  maintain  the  minor,  his  property  may  be  sold  and  the  capital  itself  used.  F<m- 
teneUe  v.  Veazey,  1  A.  236. 

18.  A  sale  by  order  of  court,  without  the  advice  of  a  family-meeting,  of  oommonitj 
property  surrendered  by  a  surviving  husband  to  his  creditors,  is  irregular  as  to  the  wife's 
minor  heirs;  but  as  the  sale  may  be  ratified  under  1788  C.  C.  by  a  family-meeting, the 
oourt  may  make  a  ratification  the  condition  of  allowing  the  heirs  relief  on  other.points. 
Dunbar  v.  Creditors^  2  A.  727. 

10.  The  tutrix  and  co-tutor  of  a  minor,  a  donation  to  whom  void  in  form  is  subse- 
quently ratified  by  the  donor's  heirs,  cannot,  by  consenting  to  a  restitution  of  its  value, 
alienate  what  had  become  the  minor^s.     Besehappelles  v.  Labarre,  3  A.  522. 

20.  The  court  is  not  prepared  to  say  that  a  tutor  may  not  disclaim  a  title  ibr  his  ward, 
utterly  without  foundation,  and  whose  prosecution  would  involve  him  in  expensive  and 
fruitless  litigation.     Degruy  v.  Oreditorgy  5  A.  39.     Bankbuptcy,  III.  (a),  No.  7. 

21.  A  natural  tutor  declared  on  oath  to  a  family-meeting  that  property,  porchased  in 
bis  sole  name  during  the  community,  was  purchased  in  joint  account  with  another  per- 
son ;  the  meeting  declared  in  its  proceedings,  (signed  by  the  heirs  then  of  age,)  that  the 
fact  was  notorious,  and  advised  a  formal  conveyance  to  the  joint  proprietor.  Hdi;  the 
father's  engagements  binding  on  the  community  descended  to  its  heirs,  and,  as  a  eom- 
promise  under  arts.  348,  3038-9  C.  C,  the  decree  of  court  ordering  a  formal  conveyaDce 
bound  all  the  heirs.     Guidry  v.  Daoie,  6  A.  91.     Markiaoe,  XII  L  (d).  No.  8. 

22.  Where  the  surviving  husband  of  an  insolvent  community  sells  the  property,  and 
is  afterwards  authorized  by  a  judgment  homologating  the  proceedings  of  a  fiwiily-meeling, 
as  tutor  of  the  minor  heirs,  to  renounce  the  community,  they  will  be  divested  of  all 

.  equitable  interest  though  he  neglect  to  make  a  formal  renunciation.     Equity  regards  as 
done  what  ought  to  have  been  done.     Gammack  v.  Baunisy  6  A.  117. 

23.  A  decree  of  sale  which  submits  to  the  family-meeting  nothing  bat  die  recommeo- 
dation  of  its  terms,  without  reference  to  its  necessity  or  advantage  for  the  minor,  is  irreg- 
ular.    C.  C.  334 ;  Succesnan  of  Boone,  9  A.  258. 

24.  A  foreign  guardian,  recognized  as  such,  represented  to  the  court  administering  the 
only  property  of  a  minor  whose  tutorship  no  one  would  accept,  that,  being  unproductive, 
its  sale  was  necessary  for  his  support.  An  under-tutor  and  special  tutor  without  bood 
were  appointed  as  prayed  for,  and  on  the  advice  of  a  family-meeting  duly  convened,  as 
order  of  sale  was  granted  and  the  property  adjudicated.  Ileld;  the  purchaser  majr  re- 
fuse to  comply  with  his  bid,  the  sale  being  voidable.  Succesnon  of  Oolemany  11  A 109- 
Supra,  1),  No.  1. 

25.  The  appointment  of  the  special  tutor  was  illegal ;  Supra,  I#(c),  No.  18;  and  as 
in  such  sales  the  authority  of  the  law  stands  for  the  owner's  eonsent,  Uie  consent  iji  the 
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minory  not  represented  by  a  tutor  legaUj  appointed,  is  war 
might  when  of  age  avail  himself,     fb. 

26.  Lea,  J.,  with  concurrence  of  Spofford,  J.,  dissent! 
a  title  the  minor  could  never  disturb ;  for  it  is  based  on  t 
dian  whose  capacity  is  recognized,  and  whose  suggestions 
on  the  action  of  a  family-meeting,  duly  convoked  and  advit 
tale  by  the  judge ;  and  the  adjudication  in  compliance  the 
the  special  tutor  may  be  disregarded,  i^d  the  price  made 

27.  The  homologation  of  the  proceedings  of  a  family-n 
borrow,  on  a  mortgage  of  the  minor's  property,  money  to  { 
the  lender  who  is  not  bound  for  the  application  of  the  mont 
cree  to  ascertain  whether  any  debts  were  laid  before  the  ] 
many  13  A.  364.    Mortoage,  IV.  (b),  2),  No.  7. 

See  jBtfroj  V.  Nos.  9, 11.    Mortgage,  IIL  (b).  No.  1. 

8)  Price,  Place,  and  Proo^Verbal  o/SaU;  and  H 

1.  The  sale  must  be  made  where  the  £imily-meeting  lu 
be  out  of  the  parish  where  the  land  lies.  Matter  ofPiert 
111.  (b),  No.  29.    Succession,  VIII.  (e),  6),  No.  1. 

2.  The  proems-verbal  of  a  sale  by  the  parish  judge  is  vi 
sale  might  have  been  made  by  any  other  auctioneer ;  as  w 
in  SQch  case,  is  to  be  regarded.     Melangon  v.  Duhamel^  10 

3.  Where  proceedings  for  the  partition  by  licitation  o 
and  co-proprietors  of  age,  are  approved  by  the  latter  and 
considered  as  provoked  and  the  sale  as  forced,  passing  the 
were  no  appraisement.     O.  C.  p.  68,  art.  56,  amended  by 
21 ;  Bonin  v.  £yssaliney  12  M.  185.     Partition,  III.  (fa 

4b  As  a  general  rule,  the  natural  tutrix  cannot  purchase, 
of  the  property  of  a  deceased  insolvent,  whose  succession  ii 
natural  tutrix  of  the  minor  heirs  may  purchase  if  authoriz 
L  4 ;  N.  B.  10  L.  12  T.  1  1;  McCarty  v.  Suam  Co^  5  L.  1 
328. 

5.  And  in  such  case  the  authorization  of  the  judge  can 
when  the  price  is  known.     3.     Supra,  (e).  No.  26. 

6.  The  nullity  of  an  adjudication  for  less  than  the  appi 
of  which  tlie  minors  alone  can  take  advantage.  The  form 
for  their  benefit     Tawles  v.  Weeks,  7  L.  312;  Richard  v. . 

7.  As  a  general  rule,  lands  and  slaves  cannot  be  sold  for  I 
Bat  a  licitation  provoked  by  a  coheir  or  co-proprietor,  to  e 
tion.     Jacobs  v.  Lewis,  8  L.  179 ;  Shaffei  v.  Jackson,  14  jA 

8.  Where  the  purchaser  fails  to  pay  the  price,  the  minoi 
the  sale.    C.  C.  2539-86-95 ;  Jones  v.  Crocker,  1  A.  440. 

9.  The  tutor's  incapacity  to  purchase  under  C.  C.  327  is 
1834,  No.  91 ;  28  March,  1840,  No.  112  ;  the  former  rela 
latter  does  not  embrace  tutors.    Orr  v.  Thomas,  3  A.  582. 

• 

4)  Minar'e  Affirmance  of  the  Alienation  and  Right  to  Becooer  the  Prop 

Tutor  and  hie  LwbUify. 

1.  A  sale  without  the  legal  formalities  is  invalid  ;  but  if  t 
four  years  to  elapse  without  claiming  restitution,  his  silenc 
not  aaerwards  recover.  3  M.  457 ;  8  M.  632 ;  10  M.  7; 
TION,  III.  (f ). 

2.  A  minor  by  the  laws  of  Spain  and  this  state,  when 
the  legal  formalities,  may  sue  his  tutor  for  damages  or  the 
Leonard  y.  MandeoiUe,  9  M.  489 ;  Butler  v.  Creditors,  5  ^ 

3.  When  minors  sue  for  property  whose  alienation  witi 
Intely  null,  they  need  show  no  injury  from  such  alienation 
726. 

4.  But  if  they  approve  such  alienation,  expressly  or  ta< 
or  doing  acts  in  conformity  with  the  transfer  after  majo 
properly.     Jb,  ;  Ihuet  y.  Lefebvre,  6  L.  606. 
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5.  The  minor  may  consider  the  tutor^s  Olegal  sale  of  his  property  as  a  oonveraion  to 
the  latter's  use,  and  demand  the  price  with  interest  2  N.  S.  612  ;  5  N.  S.  625 ;  4  EL 
290. 

6.  Though  minors  can  neither  alienate  nor  purchase  property  without  the  interrentioQ 
of  justice,  yet,  after  coming  of  age,  they  may  approve  either  which  then  booomee  bindiDg 
on  them.     Sarapure  y.  Debuy»^  6  N.  8.  21. 

7.  Where  there  are  relative  nullities  in  the  settlement  of  successions  and  disposition 
of  property  inherited  by  minors,  as  to  third  persons,  such  transactions  are  valid  until  set 
aside.  Minors,  claiming  restitution  in  integrum^  must  place  matters  tit  statu  quo,  and 
cannot  recover  the  property  in  kind  without  refunding  the  price  applied  to  their  benefit. 
6  N.  S.  684 ;  8  N.  S.  210 ;  3  L.  644 ;  9  L.  805.  S^)ra,  (f ),  4),  No.  3.  Executios, 
v.  (d),  13),  Nos.  3,  et  al  Marriage,  XIII.  (e),  4),  c.  No.  8.  Mortgage,  IV.  (b), 
1),  No.  28.  Public  Lands,  III.  (b),  2),  c,  No.  18.  SnccsasiON,  YUL  (e),  7),  d, 
No.  6. 

8.  Those  only,  who  have  purchased  at  a  sale  to  discharge  the  ancestor's  debts,  can  de- 
mand repayment  of  the  price  from  the  minors.     Daquin  v.  Obtrem,  8  N.  S.  625. 

9.  A  minor  suing  afler  majority  for  the  price  of  an  immovable,  though  he  reco?er  bot 
part,  ratifies  its  sale.     Jffarty  v.  Aariy,  2  L.  520. 

10.  When  minors  come  of  age,  they  may  confirm  irregular  alienations  ai  their  prop- 
erty and  demand  the  price,  or  disaffirm  them  and  demand  the  thing  and  its  froits,  bat 
they  cannot  do  both:     Jb. ;  Bank  of  La.  v.  Ddery^  2  A.  648. 

11.  Nor  can  they  daim  interest  on  the  price  and  sue  to  set  aside  the  sale.    Ik 

12.  Where  a  natural  tutrix  exchanges  community  slaves  for  land,  the  minor  heir  msj 
recover  it  from  one  to  whom  his  mother  illegally  sells  it.  His  suit  ratifies  the  exchange 
for  his  benefit.     Blount  v.  Simm$y  12  L.  173. 

13.  Minors  cannot  ratify  an  illegal  sale  by  their  tutor  and  claim  the  [Hrice,  to  the 
prejudice  of  other  creditors.  They  must  sue  the  vendee  for  the  property.  MereUr  t. 
Canong€,  12  R.  385 ;  infra,  No.  28. 

14.  Where  a  slave  belonging  to  minors' is  sold  by  their  &ther,  and  another  purchased 
with  the  proceeds,  the  slave  so  purchased  will  on  his  insolvency  pass  to  his  creditors. 
Calims  V.  CamUhy  12  R.  663. 

15.  Admitting  that  minors,  where  their  property  is  illegally  sold  or  a  purchase  made 
with  their  funds,  can  claim  the  money  or  property,  yet  they  can  make  this  election  oolj 
alter  majority ;  such  election  being  equivalent  to  an  alienation  or  purchase.  lb. 

16.  If  a  tutor  fraudulently  release  a  mortgage  held  by  minors,  where  the  annnai 
interest  of  the  debt  is  more  than  sufficient  for  their  wants  and  there  are  no  debts  to  paj, 
and  receive  in  payment  of  their  claims  depreciated  bank-notes,  the  debtor  will  not  be 
allowed  even  their  actual  value  without  proof  that  they,  or  their  proceeds,  actually  enured 
to  the  minors'  benefit     Kemp  v.  Bowfy,  2  A.  316. 

17.  A  sale  without  the  legal  formalities  by  a  tutor,  of  the  minor's  immovables,  is  o^ 
luteltf  null;  but  may  be  ratified  by  the  minor,  after  majority,  expressly  or  by  implicadon. 

Vaughan  v.  Christine,  3  A.  328. 

18.  A  tutor,  who  puts  to  his  own  use  the  minor^s  land  or  slaves,  is  bound  for  the  rent 
they  might  have  produced  if  leased.     C.  C.  327-8 ;  Glenn  v.  i^Sbm,  3  A.  611. 

19.  The  tutor  is  only  bound  to  return  the  estimated  value  of  movables  he  cannot 
restore  in  kind.     C.  C.  333 ;  lb.     Marriage,  XIII.  (e),  4),  c,  No.  10. 

20.  A  tutor,  who  without  authority  compromises  the  minor's  interest  in  a  note,  is  lia- 
ble, not  for  its  nominal,  but  fiur  value  at  the  time  of  the  alienation.  So  the  nataial 
tutor,  who  converts  to  his  own  use  the  community  movables,  is  liable  for  their  value, 
subject  to  a  credit  for  the  community  debts  paid  by  him.  C.  G*  333 ;  lb. ;  Harr^  t. 
JHarrelly  12  A.  549. 

21.  When  a  tutor  consents  to  the  illegal  sale  of  property  in  which  the  minor  is 
interested,  to  effect  a  partition,  and  on  opposition  to  a  monition  by  the  purchaser  the  sale 
is  set  aside,  the  tutor  will  be  condemned  individually  to  pay  the  price  to  the  purchaser. 
Monition  of  Dickson,  6  A.  754. 

22.  The  renunciation  of  the  community  by  the  wife's  minor  heirs  after  miyoritj  ren- 
ders the  judicial  sale  of  its  property  valid.    Fabre  v.  Hepp,  7  A.  6. 

23.  Where  minors'  property  is  sold  under  a  mortgage,  granted  in  due  form  to  raise 
funds  for  their  maintenance  and  education,  a  suit  for  the  property  without  an  ofier  to 
return  the  money,  of  which  they  have  had  the  benefit,  is  without  equity  or  legal  ri^t- 
Chambers  v.  Wortham,  7  A.  113. 

24.  The  retrocession  by  the  surviving  husband  of  property  purchaaed  during  the  oom- 
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munitj,  for  inability  to  pay  the  price,  Will  be  as  binding  on 
decreeing  a  resolution  of  the  sale.  At  all  Events,  they  can 
oat  tendering  the  price  with  interest  up  to  the  day  of  retn 
A.  185.    Obligations,  VIII.  (b),  No.  28. 

25.  A  tutor  purchased  community  property,  of  which  c 
minor  and  the  other  belonged  to  his  mother,  the  widow,  wl 
died ;  the  tutor  was  displaced ;  and  a  second  tutor,  under 
affirmed  the  sale  and  received  the  price  due  by  the  first  i 
who  when  of  age  ratified  the  transaction,  had  for  the  pric 
oeipt  a  legal  mortgage  on  the  second  tutor's  property.     Gc 

26.  The  court's  power  to  sanction  the  receipt  of  the  p 
phraseology  of  art  1139  C.  C.  The  injured  minor,  or  hi 
sanction,  may  waive  the  penalty  of  that  article  and  claim  : 
loss  of  its  property  from  the  illegal  purchaser :  and  the  equ 
nity  is  the  value  he  himself  has  placed  on  the  property. 

27.  It  was  the  second  tutor's  duty  to  rescind  the  sale  or 
mer,  his  duty  has  been  neglected  and  the  minor  damnified 
by  the  neglect.  If  the  latter,  the  tutor's  responsibility  fc 
receipt  and  is  secured  by  tacit  mortgage.     Ih, 

2&  Buchanan,  J.  The  doctrine  of  Mercier*s  case,  su^ 
law  and  consonant  to  equity ;  but  the  present  case  diifei 
minor^s  claim  against  his  second  tutor  was  known  to  th 
under  such  circumstances,  properly  subjected  to  the  minor 
decision  was  rendered  on  a  rehearing^  and  overruled  the  o^ 
ceding  court  through  RosT,  J.,  with  concurrence  of  £usi 
Slidbll,  J.,  dissenting,  1.  The  principle  of  Mercier^s  c 
nuUitg  of  the  illegal  parchcLse  of  the  minor's  property  is  oj 
its  illegal  salcy  and  should  have  no  greater  effects.  lb,  2. 
ties  in  its  effect  dates  only  from  the  act,  from  which  all  its 
fitlCf  to  be  executed  independendy  of  the  first ;  and  rights  a 
the  void  act,  but  before  the  ratifcationj  are  in  no  manm 
DAIE,  II.  (b).  No.  6.] 

29.  A  tutor  who,  insolvent  for  many  years,  had  no  other 
discounted  notes  belonging  to  her.  Shortly  after,  conscious 
posited  a  sum  smaller  than  that  which  should  have  been 
forming  him  that  it  belonged  to  the  minor.  Afler  his  def 
their  debtor's ;  hdd ;  as  money  when  identified  can  be  clai 
as  the  tutor  might  have  kept  it  distinct  by  a  deposit  in  b 
in  bis  own  house  by  proper  labels,  so  he  might  deposit  it 
being  thus  identified,  it  could  not  be  seized  by  the  creditoi 
76.    Deposit,  III.  No.  19.    Mandate,  V.  (b),  7),  Nos. 

80.  Nor  in  such  case  could  it  be  contended  that  the  t 
into  cash,  had  made  the  proceeds  his  money.  If  he  wron 
her  notes,  it  is  no  reason  why  she  should  be  wronged  yet  f 
ceeds  to  the  creditors  of  an  unfaithful  tutor,     lb, 

5)  Adjudication  of  Common  Property  to  the  Sur 

1.  The  father  or  mother  may  have  property,  held  in  < 
adjudicated  to  him  or  her ;  and  it  makes  no  difference  h 
whether  derived  from  the  community  of  the  deceased  pare 
N.  S.  523 ;  Berteau  v.  O'Brien,  2  A.  162. 

2.  By  338  G.  C.  the  adjudication  of  property,  held  in 
The  separate  property  of  the  deceased  parent  descends  to 
alienated  like  the  minor's  other  property.     Bivas  v.  Bemi 

3.  An  adjudication  of  the  whole  community  property, 
void ;  no  adjudication  can  be  made  before  a  liquidation,  si 
and  common  property.     Bart  v.  Foley,  1  R.  378. 

4.  An  adjudication  by  agreement  among  the  heirs  of  t 
widow,  she  paying  the  portion  due  each  heir,  is  a  sale  and 
Chester  v.  Cain,  1  R.  421. 

5.  Irregularities  in  the  adjudication  can  only  be  taken 
those  claiming  under  him.     lb. 
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6.  Art  838  C.  C.  preserving  the  very  words  of,  was  intended  to  make  no  change  in, 
act  18  March,  1809,  No.  21.     BerUau  y.  O'Brien,  2  A.  162. 

7.  Communitj  property  adjudicated  to  the  surviving  parent  and  mortgaged  to  secure 
the  price  cannot,  until  his  portion  be  ascertained  bj  a  liquidation  of  the  community,  be 
seized  by  the  administrator  of  the  succession,  but  on  proof  of  debts  and  the  want  of 
means  to  pay  them.     Sanders  v.  Ciirsoit,  2  A.  393. 

8.  An  adjudication  by  a  competent  court,  no  fraud  or  spoliation  being  shown,  cannot 
be  inquired  into  collaterally.  V&.  Supra^  2),  No.  13.  Evidence,  XXIL  (a),  No.  1 ; 
(d).  No.  3. 

9.  Where  after  an  adjudication  of  conununity  property,  mortgaged  to  secure  the  mi- 
nors' claim,  the  surviving  husband  sells  it  and  dies  without  settling  his  wife's  saocession  or 
paying  his  children,  they,  on  accepting  his  succession  with  benefit  of  inventory,  cannot 
sue  his  vendee  until  both  successions  be  settled.     Voicocu  v.  Smithy  2  A.  828. 

10.  The  vendee  is  only  liable  in  case  the  succession  of  the  husband,  his  warrantor,  be 
insufficient  to  pay  the  minors,     lb* 

11.  An  acyudication  of  community  property  by  a  competent  court,  the  minors  being 
represented  by  their  under-tutor,  will  not  be  annulled  for  informalities  anterior  to  the 
decree,  where  third  persons  are  interested.     Orr  v.  Tkomct$y  3  A.  582. 

12.  The  minors  being  duly  represented,  the  judgment  is  conclusive  as  to  the  fieu^  on 
which  it  rests,  until  corrected  on  appeal  or  directly  annulled,     lb. 

13.  Where  a  surviving  father  prays  for  an  adjudication  which  is  recommended  by  a 
family-meeting,  the  under-tutor  alone  can  oppose  it  for  the  minors ;  their  relations  have 
no  right  to  interfere.     Succesnon  of  Hebert,  4  A.  77. 

14.  Where  a  family-meeting  have  advised  an  adjudication  at  the  appraisement  in  the 
inventory  of  the  mother's  succession,  and  a  long  period  has  elapsed,  an  order  of  the 
judjjne  d  quo  directing  a  new  appraisement  will  not  be  disturbed.     lb. 

Id.  Art.  338  C.  C.  is  not  repealed  by  act  25  March,  1844,  No.  152,  allowing  the  sur- 
viving parent  the  usufruct  of  community  property ;  and  the  survivor  may  take  it  at  its 
appraised  value,  on  complying  with  the  formalities  and  giving  the  security  preacribed. 
Succeuum  of  Hebert^  5  A.  121. 

16.  By  the  adjudication  the  common  becomes  the  mother's  separate  property,  and  she 
owes  the  minors  the  price  in  proportion  to  their  interest  in  the  property.  Nor  ean  she 
refuse  to  pay  it  under  act  1844,  No.  152,  when  the  succession  has  been  opened  previ- 
ously. She  cannot  renounce  the  adjudicaUon,  especially  when  she  has  disposed  of  part 
of  the  property,  and  the  tutor,  who  has  given  security,  will  be  entitled  to  execution 
against  her.     Thibodeaux  v.  ThibodeoMx,  5  A.  598. 

17.  Where  the  whole  succession  property  is  adjudicated  to  the  widow  in  oommunityf 
who  assumes  the  debts,  her  ignorance  of  a  particular  obligation  will  not  afiect  the  rights 
of  creditors,  whatever  equity  may  grow  out  of  it  between  her  and  the  heirs.  VerrH  r. 
BeloMger,  6  A.  109. 

18.  Where  the  price,  which  is  essential  to  an  acyudication,  is  fixed  in  the  decree  by 
reference  to  an  estimate  in  the  inventoiy,  no  other  property  can  be  considered  adjudicated 
than  that  set  forth  in  such  inventory.     Ferrier  v.  Fernery  9  A  428. 

19.  Where  there  is  no  charge  of  fraud,  lesion,  or  other  matter  rendering  it  against 
good  conscience  to  enforce  an  adjudication,  the  minor  who  has  been  regulariy  repre- 
sented cannot,  when  of  age,  annul  it  for  informalities  preceding  its  rendition  ;  such  aa 
those  which  relate  to  the  composition  of  the  family*meeting,  their  notification,  the  appoint- 
ment of  appraisers,  the  failure  to  cite  his  representative,  etc  Such  informalities  are 
remediable,  if  at  all,  by  appeal     Jb. 

20.  The  term  ^  property  in  common,"  in  art.  338  C.  C,  embraces  movables  as  well  as 
immovables  and  slaves.  The  price  of  the  whole  adjudication  after  deducting  eommunity 
debts  extinguished  by  the  survivor,  the  costs  of  administration  and  adjodicaiion,  will  be 
secured  by  special  mortgage  on  all  the  property  adjudicated  susceptible  of  mortgage ;  tha 
title  to  the  whole  vesting  in  the  adjudicatee.     Mcasey  v.  Siegg^  12  A.  78. 

21.  An  adjudication  to  the  surviving  husband  of  the  wife's  separate  property,  improp- 
erly inventoried  as  the  community's,  will  not  divest  the  title  of  her  heirs.  Their  alleged 
ratification  by  receiving  the  price  must  be  shown  clearly  and  unequivocally.  BeiuuU  v* 
SenneUy  12  A.  253.    Obligations,  IV.  No.  2. 

22.  A  judgment,  fixing  the  amount  of  a  minor's  special  mortgage  on  the  property 
adjudicated,  cannot  allow  interest  from  its  date  or  the  adjudication,  where  the  paront  ia 
not  shown  by  a  second  marriage  to  have  forfeited  his  usufruct  under  act  20  March,  ldi4| 
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No.  152,  by  which  he  or  she  owes  no  interest  during  widowh 
A.  850. 

23.  Where  plaintiff  in  execution  buys  in  defendant's  pro 
latter  in  common  with  his  minor  children,  had  been  adjudicate 
reduce  the  minors'  special  mortgage  on  the  proceeds,  the  judg 
decree  its  payment  to  defendant  as  tutor.  It  must  remain  in 
tutor  settle  his  account  at  the  minors'  majority  or  emancipatic 
No.  324,  act  1 1  March,  1830,  No.  30,  release  the  property  fi 
C.  P.  679,  683;  lb.  \^But  observe  that  act  1855  provides  w 
the  minor's  general  mortgage,  and  does  not  authorize  a  relea 
securing  the  price  of  common  property  adjudicated  to  the  survi\ 

24.  Nor  will  such  judgment,  if  afterwards  on  final  settlemei 
less  sum  be  found  due  the  minors,  prevent  plaintifi*  from  appi 
his  own  judgment,  if  the  amount  adjudged  to  the  minors  have 
his  hands  as  indicated.     lb. 

25.  In  such  case  plaintiff's  judgment  agains^  defendant  m 
fruct  be  terminated  by  marriage,  be  annually  credited  with  1< 
an  amount  equal  to  that  adjudged  to  the  minors,  if  so  long 
such  marriage,  the  interest  at  that  rate  will  be  covered  by  the 

See  Infra,  VI.  No.  5.  Mortgaob,  IV.  (b),  1),  Nos.  28 
(e),  8),  No.  7. 

(h)  Parties  acting  as  Tutors  without  Au 

1.  A  testamentary  tutor,  who  accepts  the  office,  cannot  disci 
and  his  property  from  a  tacit  mortgage  by  neglecting  to  fulfil 
tect  the  minor.     Bernard  v.  Vignaud,  10  M.  482 ;  1  N.  S.  1. 

2.  The  husband  is  bound  with  his  wife,  in  solidoy  for  her 
Morancy,  2  A.  347.     [She  must  have  unduly  retained  the  tuto\ 
a  Second  marriage  without  the  sanction  of  a  family-meeting.'] 
Nos.  10, 18. 

3.  A  mere  intermeddler  is  liable,  if  he  injure  the  minor's  es 
istration  be  beneficial  and  he  account  fairly.    Bird  v.  Blacky  i 

4.  Where  third  persons  acquire  rights  under  the  acts  of  oi 
ship  without  authority,  the  minor,  if  benefited,  is  bound.     Shit 

(i)  Minof's  Mortgage. 

See  Supra,  (g),  2),  No.  17  ;  4),  Na  25  ;  I.  (a),  No.  1 ;  (d) 
(b)  ;  VII.  Nob.  2,  7.    Pbiyileoe,  II.  (d),  No.  3.     Rbgistb 

IV.  Op  the  Escanoipation  and  Contracts  op  Minoi 

WHICH   THET  ARE    GOVERNED, 

1.  A  minor  above  the  age  of  puberty  may  contract,  if  th< 
geous.     Southworth  v.  Bowie,  1  N.  S.  537. 

2.  A  minor,  not  emancipated,  is  not  bound  by  his  oontrac 
Guirot  V.  Guirot,  3  N.  S.  400. 

3.  In  a  simulated  donation  to  a  wife  by  her  husband  f 
though  a  minor,  may  be  proved  as  part  of  the  res  gesta.  Jk 
147. 

4.  Minors  not  emancipated  are  not  bound  by  their  m< 
engi^ed  in  trade ;  and  they  can  engage  in  no  partnership  t 
ness.     C.  C.  379,  1775-8, 1867,  2222 ;  5  N.  S.  651 ;  15  L. 

5.  Where  a  minor,  after  buying  goods  here,  marries  in  Mi 
ing  and  promises  payment,  the  marriage  by  the  laws  of  that  i 
the  promise,  though  to  a  citizen  of  this  state,  does  not  bind  hi 
5  N.  S.  651. 

€.  The  general  rule  is,  that  the  laws  of  the  domicil  of  orig 
dition  wherever  he  may  remove ;  so  one  bom  in  Louisiana 
one,  though  previously  removing  to  Spain  where  minority 
Barrera  v.  Alpuent^,  6  N.  S.  70.    Succession,  IX.  (a),  No 
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7.  A  sale  to  a  minor  without  the  aathoritj  of  his  tutor  or  law  must  be  annalkd 
at  his  suit,  if  proved  disadvantageous  to  him.     Ducrest  v.  Bijeau,  8  N.  S.  196. 

8.  Under  O.  C.  art  93,  p.  7(1,  a  minor's  note  or  other  obligation  was  not  void,  but 
only  reducible  to  the  amount  of  one  year's  revenue.     Brouttard  y.M<dUt,%  N.  8.271. 

9.  Judgment  cannot  be  given  in  general  terms  against  a  minor ;  it  must  be  restricted 
to  his  movable  effects,  and  execution  must  issue  against  them  alone.     lb» 

10.  An  emancipated  minor  may  receive  from  his  tutor  the  balance  of  his  estate, 
without  the  ii^fTvention  of  justice  or  the  advice  of  a  family-meeting.     Wkken  t.  With- 

«r»,8U#|5. 

11.  6e  emancipated  minor's  sole  incapacity  is  to  alienate  his  immovables  by  any, 

and  his  movables  by  gratuitous,  title.     R, 

12.  A  minor,  emancipated  by  marriage,  may  alienate  movables  without  the  consent  of 
a  judge  or  family-meeting.     Grigthy  v.  Im,  Bank,  S  L.  -192. 

13.  Art  2297  C.  C.  making  parents  responsible  for  damages  by  their  nunor  diiidren, 
etc.,  is  not  applicable  to  the  contracts  of  minors.     Doumeing  v.  Hayden^  9  L.  448. 

14.  A  minor  emancipated  under  act  ^  January,  1829,  No.  17,  has  over  his  property 
the  same  power  as  if  of  full  age.     Harmon  v.  Me  Cowley y  9  L.  571. 

15.  One  who,  near  msjority,  publicly  transacts  business  as  if  of  full  age  and  gives 
himself  out  as  such,  must  be  held  to  very  strict  proof  of  his  nonage.  Davis  t.  Gooa^ 
14  L.  257. 

16.  The  unemancipated  minor's  incapacity  cannot  be  removed  by  his  Cither's  anthori- 
zation,  though  express ;  emancipation,  which  the  law  requires  to  be  by  authentic  act, 
might  otherwise  be  verbal     WUki  v.  Tesner,  15  L.  13^ 

17.  One  cannot  plead  the  nullity  of  his  agreement  with  a  minor,  who  seeks  to  enforce 
it  after  his  disability  ceases.     C.  C.  1785;  Anderton  v.  BirdsaUy  19  L.  441. 

18.  A  father's  authorization  in  a  notarial  act  to  the  minor  to  form  a  partnership  tn 
commendam  is  equivalent  to  an  emancipation  ;  whatever  the  words  used,  effect  will  be 
given  to  the  father's  intention  if  expressed  in  an  act  in  due  form.  Jonau  v.  JSanehardf 
2  R.  518. 

19.  An  emancipated  minor  may  engage  in  trade,  and  will  be  bound  by  his  commercial 
engagements  as  a  person  of  full  age.  C.  C.  379,  1867,  2222.  He  may  form  a  general 
partnership  as  well  as  one  tn  commendam.    lb. 

20.  A  minor  emancipated  under  acts  1829,  No.  17,  25  February,  1837,  No.  34,  hav- 
ing over  his  property  the  same  power  as  if  of  full  age,  may  ratify  a  previous  partition  or 
compromise  by  his  tutor  and  so  cure  its  defects.  Thus,  too,  he  may  administer  a  suc- 
cession. Act  1855,  No.  324;  C.  C.  1869,  2225-52;  WiUon  v.  Oraighead,  6  R.  429 ; 
Succesiion  of  Lgne,  12  A.  155.    Succession,  VII.  (a),  2),  b,  Nos.  21,  27. 

21.  A  settlement  and  partition  of  a  succession,  embracing  for  aught  that  appears  all 
its  property,  concludes  the  emancipated  minor  who  joins  therein  with  his  coheirs.  Id,  6 
R.429. 

22.  A  minor  emancipated  by  marriage  does  not,  though  a  widow  before  twenty-one, 
relapse  into  pupilage.  Wilcox  v.  Hendersouy  7  R.  338 ;  Aauchamp  v.  WhiUingUmj  10 
A.  646. 

23.  Emancipated  minors  cannot,  except  under  certain  restrictions  and  to  a  limited 
extent,  dispose  of  their  property  or  renounce  their  rights.     C  C.  376-77 ;  9  R.  36. 

24.  Plaintiff  suing  on  a  note  whose  execution  defendant  admits,  but  against  whieki  he 
pleads  minority,  must  bring  his  case  within  the  exception  of  379  C  C.  HolUdag  v. 
Jlarionneaitx,  9  R.  505. 

25.  An  emancipated  minor  is  liable  on  his  notes  for  a  steamer,  purchased  after  his 
emancipation  to  convey  freight  and  passengers  and  so  employed,  he  commanding  her  as 
captain.     C.  C.  2222  ;  Booth  v.  McFarland,  2  A.  398. 

26.  A  minor  who,  after  his  application  to  be  emancipated  under  act  1829,  Na  17,  has 
been  on  opposition  of  his  tutor  rejected,  marries  without  the  tatter's  knowledge  in 
another  state,  is  not  thereby  emancipated  and  cannot  demand  an  account  and  settlement. 
Art  367  C.  C.  refers  to  marriages  authorized  by,  not  those  in  fraud  of,  the  law.  MaiBe- 
fer  V.  Saillot^  4  A.  375. 

27.  The  law  does  not  sanction  the  perpetration  of  fttmds  by  minors ;  the  truth  and 
reality  of  bond  fide  transactions  are  as  binding  on  them  as  on  majors.  Guidry  v.  Dans, 
6  A.  91. 

28.  Where  there  is  fraud,  the  nunor  stands  on  no  better  footing  than  one  of  foil 
age.     Christian  v.  Welch,  7  A.  533.    Marriagb,  YIIL  (a).  No.  2. 

29.  It  seems  that  a  married  woman,  though  a  minor,  ia  liable  Ibr  supplies 
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6.  Bj  act  1  April,  1843,  No.  145,  our  courts  are  bound  by  appointments  in  any  other 
Btate  of  the  Union  of  tutors  to  minors  residing  there ;  and,  §  2,  such  tutors  may  at  any 
time,  on  a  proper  showing,  compel  a  tutor  ad  bona  appointed  here  to  account  to  theoif 
and  may  remove  the  minor's  property  out  of  this  state  on  proof  of  their  authorilj  to  do 
so  under  the  laws  of  bis  domicil.     F\$k  ▼.  Fi$kj  2  A.  71. 

7.  A  mother  forfeiting  the  tutorship  by  marriage  in  another  state,  to  which  »he  has 
removed,  may  be  appointed  there,  and  will  stand  in  the  position  of  any  other  guardnn 
appointed  in  such  state.     Baileijf  v.  Morrisany  4  A.  523. 

8.. The  mother,  in  such  case,  on  proof  of  her  appointment  may  under  act  1843, Na 
145,  witlM>ut  qualifying  under  our  laws,  compel  a  tutor  subsequently  appointed  hereto 
account;  and  on  showing  that  the  debts  of  a  succession  fallen  to  the  minor  have  been 
paid,  may  claim  the  funds  and  immovables.     3. 

9.  A  minor's  lands  situated  in  this  state  cannot  be  sdld,  though  at  the  instance  of  a 
foreign  tutor,  without  the  advice  of  a  family-meeting.     Jb. 

10.  He  has  full  power  to  administer  them  by  an  agent ;  but  the  rules  for  alienatiDg 
the  minor's  real  estate  are  uniform  and  independent  of  the  tutor's  domicil.    ift. 

11.  Nor  is  the  power  given  by  act  1843,  §  2,  which  applies  to  cases  where  the  minoi^s 
estate  is  converted  into  money.     Ih, 

12.  A  testamentary  guardian  who,  in  the  state  where  appointed,  could  sue  in  damages 
for  his  ward's  abduction  and  a  violation  of  her  personal  rights  enuring  to  her  benefit, 
may  bring  such  suit  here  on  proving  his  appointment  without  qualifying  under  our  laws. 
Broum  v.  Crockett,  8  A.  30. 

13.  Under  our  jurisprudence  and  act  1843,  No.  145,  the  foreign  guardian's  right  to 
bring  such  suit  depends,  not  on  the  particular  source  of  his  auUiority,  but  its  lawful  ex- 
istence at  his  domiciL  He  may  sue  then,  though  the  will  have  not  been  probated  here. 
Ib» 

14.  When  by  stratagems  and  violence  a  ward  has  been  abducted  from  her  lawful 
guardian  in  a  sister  state,  our  courts  will  order  her  delivery  to  his  agent  under  a  writ  of 
habeas  corpus,     lb.     Courts,  11.  (a),  No.  26. 

15.  A  natural  tutrix  appointed  here  where  the  succession  of  the  minor's  father  was 
opened,  having  married  with  the  sanction  of  a  family-meeting,  removed  with  the  minor 
to  France,  the  domicil  of  her  second  husband,  where  she  died  naming  him  testamentary 
tutor;  and  as  such  he  was  duly  appointed  by  a  French  court.  HM;  he  is  entitled  to 
be  recognized  as  tutor  here,  and  to  represent  the  minor's  interests  in  adminbteriog  her 
father's  succession,  under  order  of  the  court,  on  furnishing  security  in  its  discretion. 
Succession  of  Lewisy  10  A.  789. 

16.  As  a  general  rule,  the  minor's  domicil  cannot  be  changed  by  bis  removal  or  the 
tutor's  from  the  state.  But  this  does  not  hold  where  a  parent,  leaving  the  state,  takes 
his  child  with  him.  The  right  of  expatriation  is  not  questionable  in  a  free  country ;  still 
less  the  right  of  a  natural  tutor,  expatriating  himself,  to  take  his  minor  children  with 
him.  So  this  minor's  domicil  was  changed  with  the  mother's.  lb,  Svpraty  111.  (b), 
No.  1. 

17.  Act  1  April,  1843,  No.  145,  though  limited  to  tutors  residing  in  the  Union,  is 
an  enlarging,  not  a  restrictive,  statute.  Nothing  in  our  previous  or  subsequent  juris- 
prudence prevents  a  foreign  tutor  from  standing  in  judgment  in  all  conservatory  or  ad- 
ministrative measures  for  the  interests  of  his  ward,  the  investment  of  whose  funds,  or  the 
sale  of  whose  property  with  the  reinvestment  of  the  proceeds,  he  may  provoke,    lb, 

18.  Art.  946  C.  P.,  it  seems,  applies  where  the  minor  is  not  represented  and  not 
where  the  tutor,  though  a  non-resident,  is  present  or  represented.  Jb.  SuprOy  I.  (c)i 
No.  16. 

19.  In  recognizing  a  foreign  tutor,  the  court  will  in  nowise  limit  the  right  of  every 
creditor  or  party  interested  to  the  appointment  of  an  administrator  or  curator  of  an  estate, 
when  their  interests  require  it     lb, 

20.  The  tutor  of  the  domicil,  in  virtue  of  the  personal  statute  under  which  he  is  ap- 
pointed, can  alone  act  as  such  in  other  countries.  One  appointed  in  another  state  to  a 
minor  whose  person,  property,  and  domicil  are  here,  can  exercise  in  our  courts  no  rights 
any  other  stranger  could  not.  Nor  can  he  by  a  direct  action  deprive  the  tutor,  k^ly 
appointed  here,  of  his  office  and  power  over  the  minor's  person  and  property.  C  C 
298;  C.  P.  944-5,  1015-16;  Successi<m  of  ShaWy  13  A.  265.  Supra^  I.  (b),  Na  37. 
Courts,  11.  (d),  2),  Na  28. 

See  MoRTGAGB,  IV.  (b),  1),  No.  12. 
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A 

VI.  Of  the  Family-Mketi 

1.  The  proceedings  of  a  probate  judge  with  a  family-m 
ing  the  adjudication  of  an  estate,  are  judicial  and  so,  un 
V.  Tregre,  6  M.  665. 

2.  A  family-meeting  is  irregular  unless  the  under-tu 
Barbin,  6  N.  S,  455 ;  Stqfard  v.  ViUatn,  10  L.  328.     5 

3.  Before  act  25  March,  1828,  §  24,  No.  83,  coheirs  of 
tion  might  be  members  of  a  familj-meeting.    Raguet  \.  1 

4.  The  meeting  must  be  sworn,  when  convened  to  sell  ] 
surviving  parent ;  and  if  that  fact  be  not  stated  in  the  p 
sumed  but  must  be  proved.     Harty  v.  Harty^  8  N.  S.  527 

5.  A  judgment  in  English  adjudicating  property,  wher 
ing  have  been  conducted  and  recorded  in  French,  is  vs 
438. 

6.  The  minor's  mortgage  may  be  commuted  without  th 
PUot,  2  L.  536.    Mortgage,  IV.  (b),  2),  No.  3. 

7.  Though  there  be  of  record  no  petition  for  a  meetir 
and  all  the  members,  being  present,  sign  it  with  the 
4  L.  391. 

8.  The  meeting  is  not  necessary  4o  partition  estates  io 
in  cases  of  lidtation  it  may  be.  Hoohe  v.  Hooke^  6  L.  * 
III.  (b),  Nos.  16,  22,  26. 

9.  A  meeting,  not  convoked  for  that  purpose,  canno 
minor's  property  not  shown  to  be  necessary ;  and  on  opp< 
declared  null.     Morris  v.  Kemp,  14  L.  251. 

10.  The  tutor's  domicil  is  the  minor's ;  and  it  is  for  the 
a  meeting  in  questions  affecting  the  minor's  interests.  Si 
State  ex  reL  BoUsac  v.  Petit^  14  A.  565.     Supra^  I.  (c), 

11.  The  advice  of  a  meeting  is  not  necessary  to  autlior 
real  estate  belonging  io  his  ward.     Beard  v.  Morancy^  3 

12.  An  order  to  sell  the  minor's  property  cannot  be 
meeting,  which  though  the  code  do  not  expressly  so  stat 
of  its  provisions  taken  together  it  follows,  must  be  held 
sits.     C.  C.  305-8 ;  act  10  March,  1834,  §  1,  No.  85 ;  R 

13.  Act  11  March,  1830,  §  7,  No.  30,  need  not  be  read  tc 
ral  tutor  to  sell  the  minor's  interest  in  community  propc 
Succession  of  Chew,  2  A.  730. 

14.  A  meeting  must  be  composed  of  five  relations  or, 
The  under-tutor  cannot  be  a  member,  but  must  be  pre 
Tutorship  of  Bates,  2  A.  941. 

15.  The  tutor  must  be  cited  before  the  meeting  held  ui 
84,  to  emancipate  the  minor.     Gerald  v.  Gerald,  5  A.  241 

16.  Where  a  meeting  recommend  a  mother  after  he 
is  not  for  them,  but  the  court,  to  fix  her  security.      Webb  ^ 

17.  A  relative  is  incapacitated  to  serve  as  a  member  o 
verse  to,  not  concurrent  with,  the  minor.  Pbeston,  J.,  c 
7  A.  477. 

18.  The  three  days'  notice  to  the  members  of  a  meetin 
may  waive  citation.  The  object  of  notice  is  to  insure  th 
ment  of  the  object  without  the  expense  of  notices  is  a  be 
Palfrey,  9  A.  560. 

19.  A  mere  informality  in  the  organization  of  a  meetin 
its  proceedings,  which,  though  voidable  for  sufficient  caus 
absence  of  proof  of  injury  to  the  minors.     Succession  of 

20.  Where  the  under-tutor  with  the  notary  and  witnesd< 
ing,  stating  at  its  close  ^  that  the  under-tutor  having  wa 
taken  full  cognizance  of  the  foregoing,  approves  thereof," 
was  absent  from -the  meeting  whose  action,  the  requirei 
substantially  fulfilled,  will  be  upheld.     Judson  v.  Hertz,  1 

21.  The  power  of  the  parents  over  their  minor  chik 
administration,  is  not,  it  seems,  to  be  exercised  under  th 
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O.  C.  p.  54,  art.  55 ;  C.  C.  251.     But  if  it  be,  its  absence  is  an  irregularity  to  be  revised 
bj  appeal,  or  action  of  nullity  or  rescission.     Greenwood  v.  New  Orlecms,  12  A.  426. 

22.  Wiiere  a  natural  tutrix  on  a  second  marria^  is  retained  by  a  meeting  and  as 
such,  is  entitled  to  administer  ber  biisband's  succession,  any  restrictions  on  her  right  as 
tutrix  in  the  proceedings  roust  be  considered  not  written ;  and  when  not  annexed  as 
conditions  without  which  she  would  not  have  been  retained,  but  merely  added  in  the 
proceedings  after  a  declaration  that  she  should  be  retained,  they  will  be  disregudedi 
Sione  y.  Payne^  12  A.  726. 

23.  So  restrictions  on  the  natural  tutrix  by  a  meeting,  when  assenting  to  her  second 
marriage,  that  all  drafU  for  money  of  the  minors  should  be  drawn  to  the  order  of,  and 
indorsed  by,  the  under-tutor,  are  against  the  policy  of  the  law  and  will  be  disregarded. 
Otherwise,  the  claims  of  the  estate  might  be  lost  from  insolvency  or  other  causes,  and 
the  tutrix  be  without  funds  to  pay  its  debts,     lb. 

See  act  1855,  No.  252.  Supra,  I.  (b) ;  III.  (g),  2)  ;  3) ;  5).  Appeal,  I.  (b),  2), 
6,  No.  1.  EviDENCK,  XII.  ( j),  1),  No.  28 ;  XXII.  (d).  No.  16.  Judgment,  XL  (b), 
No.  SO.    Mandak D8, 1,  (a),  3),  No.  6.    Mortgaoe,  IY.  (b),  2). 

VII.  Op  Suits  Helatiys  to  Minors. 

See  Supra,  VI.  No.  11.  Appeal,  L  (b),  2),  o ;  (f).  2),  Nos.  3,  5, 17,  21.  Ciri. 
TiON,  IL  No.  6.  Courts,  II.  (d),  3) ;  4) ;  5).  Evidence,  XXII.  (d).  Execctiok, 
V.  (d),  18),  No.  36.  Judgment,  XI.  (a).  No.  2;  XV.  (a),  1),  No.  19;  (d),  Na 
28;  (e),  Nos.  4,  12.  Partition.  Pleading,  I.  (c),  2).  Prescription,  III.  (f); 
V.  (c). 

MINUTES. 

See  Criminal  Law,  II.  No.  2 ;  V.  (d),  2),  No.  86.  Ewtrt.  Evidknce,  XV. 
(j)  ;  XXI.  (a),  No.  1 ;  (b),  Nos.  18,  15.  Judgment,  IV.  Nos.  12,  15,  28;  XIV.  Na 
14.    Jury,  IV.  (b),  Na  4.    Succession,  VII.  (a),  2),  a.  No.  5. 

MISNOMER. 
See  Name. 

MITTIMUS. 
See  Criminal  Law,  IV. 

MOB. 

See  act  9  March,  1855,  No.  51,  making  municipal  corporations  liable  for  damage 
done  bj  mobs  and  riotous  assemblages.  Criminal  Law,  IX  Q).  Insurance,  I.  (e), 
Nos.  6,  7.     Pleading,  V.  (b),  5),  No.  31. 

MONEY. 

See  Criminal  Law,  V.  (a),  No.  3.  Deposit,  IT.  Nos.  6,  9,  et  seq, ;  IIL  Nos.  6, 19, 
24.  Donations,  VI.  (d).  No.  15.  Evidence,  II.  No.  13.  Execution,  V.  (d),  8),  a, 
Nos.  17,  22;  12),  No.  11.  Insolvency,  X.  (b).  Judgment,  V.  (c),No.  10.  Jurt, 
IV.  (b).  No.  5.  Loan,  III.  Mandate,  IV.  No.  22 ;  V.  (b),  7),  No.  9.  Marbiagr, 
XIII.  (b),  4),  No.  5 ;  5),  No.  4 ;  (e),  4),  E,  No.  25.  Minors,  IIL  (g),  4),  No.  29.  Pat- 
MENT,  I.  No.  8;  V.  Nos.  13,  16.  Sheriff,  II.  (b),  2),  a.  No.  4;  c.  Sccckssion, 
VIIL  (d).    Things,  IL  (a),  No.  13. 

MONITION. 

1.  A  party  wbose  monition  under  act  10  Marcb,  1884,  No.  91,  is  opposed,  csnnoC 
discontinue.  The  opposition  may  be  tried  summarily.  MoDonoiugk  v.  Cbpeltrnd,  9  L 
810. 

2.  That  act  is  remedial  and  applies  to  prior,  as  well  as  subsequent,  sales.  Stale  ex  rd, 
CulherUon  v.  Judge,  12  L.  852.     Laws,  III.  (a),  Na  5. 

8.  A  petitory  action  cannot  be  ingrafted  as  a  reconventional  demand  on  a  monitioOf 
and  will  on  objection  be  rejected.     PanneU  v.  Chertan,  12  L.  555. 

4.  But  if  instead  of  objecting  the  party  join  issue  on  the  title,  the  court  will  try  it  as 
a  petitory  action  in  which  opponent  is  plaintiff.     lb. 
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5.  Act  1884  relates  only  to  informalities  in  decrees  ord<  i 
with,  judicial  .«ales ;  it  extends  but  to  matters  oi  form  an4 
ings.     lb.;  16  L.  590 ;  1  A.  46;  2  A.  206. 

6.  The  monition  does  not  bar  a  mortgagee's  exercise  of 
to  oppose  to  plaintiffs  in  execution.     CordeviUe  v.  Hosmei 

7.  A  mortgage  creditor  has  a  sufficient  interest  to  oppoi  • 
mortgaged  premises.    Fortxer  y.  Zimpel,  5  R.  189. 

8.  An  opposition  to  a  monition,  whose  publication  is  no 
A  homologation  on  proof  of  its  subsequent  publication  cai 
prejudice  opponent.     lb.    Judgment,  V.  (a),  2),  No.  3. 

9.  The  party,  asking  the  homologation  of  his  monition,  i 
the  legal  formalities.     £x  parte  Murray,  6  R.  74 ;  Lamor 

10.  Proof  of  the  negative  is  not  thrown  on  the  oppopei 
tion.     lb.     Eyidenck,  XXII.  (c),  2),  No.  9. 

11.  Where  property  sold  under  execution  is  described 
as  bounded  on  one  side  by  Clement  instead  of  Ghesnut  St  i 
former  being  shown  to  exist,  the  description  in  other  res;  i 
extent  and  location  of  the  property,  the  error  cannot  invi 
opposition  by  the  judgment  creditor  to  a  monition.     Oji 
Mortgage,  III.  (d),  No.  5. 

12.  Act  1834,  No.  91,  applies  only  to  the  original  purchii 
fits  were  extended  by  act  11  March,  1837,  No.  64.     BeaJU 

13.  The  homologation  of  a  monition  sued  out  before  act 
the  deed  was  executed,  on  an  admission  at  the  foot  of  the 
the  adjudicatee  that  he  bought  as  the  former's  agent,  is  wil 

14.  One  applying  for  a  monition  must  bring  himself  ^ 
notice  to  all  parties  by  the  requisite  publication.     If  the 
all  the  evidence  offered  be  silent  as  to  the  publication,  th; 
be  affirmed.     Monition  of  Johnson,  3  A.  656. 

15.  Third  persons  cannot  avoid  a  sale  for  informalities,  i 
does  not  complain,  without  showing  injury  to  themselves  a 
ing  creditor  against  any  loss  from  the  proceeding,     lb,] 

Chretien  v.  Richardson,  lb.  2.     Execution,  V.  (d),  13), 

I.  (a).  No.  11. 

16.  When  opposition  is  made  and  informalities  are  allc 
applicant  to  show  affirmatively  that  the  opposition  is  unfoui 
tiff  and  must  prove  his  allegations.     Id.  6  A.  54. 

17.  Act  1834,  §  6,  prescribing  the  effect  of  a  judgment 
not  open  to  appeal ;  until  then,  its  conclusiveness  on  the  ri| 
Moore  v.  Knapp,  7  A.  21. 

18.  All  irregularities  of  a  judicial  sale  are  cured  bj 
Chauvin,  9  A.  98. 

19.  The  invalidity  of  a  tax  sale,  from  uncertainty  in  tl 
by  monition.  Nor  is  the  homologation,  describing  the  lai 
against  the  owner.     Dodemtzn  v.  Barrow,  10  A.  193. 

20.  Where  executory  proceedings  to  enforce  a  mortga 
nando  are  confirmed  by  monition,  the  sale  cannot  be  di^ 
granted,  not  on  the  bond  but  a  copy,  or  because  the  proc< 
sessor  and  not  the  mortgagor.  These  defects,  if  such  th 
tion  which  is  notice  to  all  parties  in  interest.     Laforest  v. 

21.  Where  in  an  attachment  suit  the  curator,  after  his 
no  answer  and  a  default  is  taken  and  confirmed,  the  deft 
monition  of  the  sale  under  the  judgment    Merrick,  C.  J 
14  A.  73. 

22.  Buchanan,  J.,  dissenting.  Defendant  never  pen 
exception  of  act  10  March,  1834,  §  8,  No.  91 ;  1855,  No. 

See  Appeal,  I.  (c).  No.  7.    Minors,  III.  (g),  4),  No 

MOBA. 
See  Oblioations,  YII.  (a),  2) 


936  MORTGAGE,  L 


MORTGAGE. 

I.  In  General. 

II.  Of  Things  Susceptible  of  Mortgage. 

III.  Of  Contentional  Mortgages. 

(a)  In  General  (d)   Tiling  Mortgaged ;  Us  Description  and 

(b)  Farmaliliee  and  Evidence  of  the  Con-  Ownership. 

tract;  its  Acceptance;  and  Aiortga-    (e)  Interpretation,  General EffectjOndMod- 
gor's  Capacity.  ijicaiions  of  the  Contract. 

(c)  Principal  OhligaUan. 

lY.  Of  Legal  Mortgages. 

(a)  In  General  (c)  Wifes  Mortgage. 

(b)  Mortgage  of  the  Miner  and  O^rat^.  1}  ^^^^^^-^  Paruj^kemal  Bi^, 

1)  In  General,  3)  JJortaage  covering  Dotal  RigkU;  Dma- 

2)  Qmmutattonoftke  Minor's  Mortgage.  </oiis  propter  nuptias:  and  Wif^iJoed 

Obligations  with  her  Hmband. 
4)   Wif^t  RenwKialion, 

Y.  Of  Judicial  Mortgages. 
YI.  Of  the  Effects  of  Mortgages  apart  from  their  Rank. 

(a)  In  General.  *)  Liouuhtionof  MottgapeeU  Title  ;iti  St/- 

(b)  EffecU  as  regards  the  Principal  OhU^  ^^^^^^"^  """^^  "^  ^ 

gation  and  Thing  Mortgaged.  5)  Who  may  he  Sued  as  Third  Pottaur; 

(c)  riypolAecary  Action.  J^^-^^'J^^^i:!  ^f^; 

1)  In  General,  Who  are  Entitled  to  the  Righu  of  Third 

2)  Election  of  Proceedinge  and  their  Injune-  Possessore;  and  Pact  De  No&  Aii*- 

ilon.  nando. 

8)  Concurrent  Morigapees ;  Mortgagor's  Tide;  7)  Exceptions  of  Discussion  and  Oedendmim 

and  Latent  EguUies  of  Ihud  Persons.  Actioottm. 

(d)  Assignment  of  Mortgages, 

YII.  Of  the  Rank  of  Mortgages. 
YIIL  Of  the  Extinction  of  Mortgages. 

(a)  In  General  (c)  Insolvent,  Partition^  and  ProhaU  Sckt. 

(b)  Execution  Sales. 

IX.  Of  the  Inscription  and  Erasure  of  Mortgages. 

I.  In  General. 

1.  It  is  not  of  the  essence,  though  of  the  nature  of  the  contract  of  mortgage,  that  the 
mortgagor  should  remain  in  possession.     IhUchings  v.  Fidd^  10  L.  244. 

2.  Bj  our  laws  the  possession  and  title  of  property  subject  to  mortgage,  conTentional, 
legal,  or  judicial,  remain  in  the  debtor,  and  the  mortgagees  are  paid  according  to  the 
dates  of  the  registry  of  their  mortgages  or  the  acts  creating^  them ;  and  the  mortgage, 
as  but  accessory  to,  is  extmguished  with,  the  principal  obligation.  C.  C.  3374;  (hmrtd 
T.  Priettr,  5  R.  49. 

3.  By  the  laws  of  England  and  our  sister  states,  though  regarded  in  equitj  as  a  mere 
security  and  chattel  interest,  a  mortgage  transfers  the  property  itself  and  vests  the  1^ 
title  in  the  mortgagee.    /&     Sale,  I.  (a),  No.  18.    Trust,  II.  (a),  No.  2. 

4.  A  mortgage  is  a  species  of  alienation,  but  not  a  sale.  It  is  an  alienation  of  a  right 
on  the  property,  not  of  the  property  itself,  the  title  to  which  as  well  as  the  posBessioD  re- 
mains in  the  owner.    Duclaud  v,  Itouneau^  2  A.  168. 

5.  The  execution  of  a  mortgage  does  not  imply  the  debtor^s  assent  to  any  judicial  sale 
to  enforce  it     Ih. 

6.  A  power  to  alienate  may  sometimes  include  a  power  to  mortgage,  which  is  a  fto» 
alienation.    Belouguet  v.  Lanata,  13  A.  2.    Infroy  III.  (d),  No.  12. 

See  Bankruptct,  III.  (b),  No.  21.    Privilege,  I.  No.  6. 
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n.  Op  Things  Susch 

1.  Personal  property  cannot  be  mortgage 

2.  Ships  and  other  veaeels  cannot  be  mortj 
of  commerce.  Their  hypothecation  will  be  i 
distinction  between  vessels  trading  with  fon 
state.    5  L.  295 ;  7  L.  487,  490 ;  17  L.  U 

3.  So  a  conventional  mortgage  executed 
creditor,  and  dulj  recorded,  will  have  no  ei 

4.  Preemption  rights  and  improvements 
Gate  fi*om  the  land-office,  being  bat  rights 
mortgaged ;  and  an  order  of  seizure  on  thei; 
I^  233;  12  A.  233,  235.     Public  Lands 

5.  A  railway  is  not  an  immovable  bj  ni 
it  is  laid  belongs  to  another ;  and  so  not  su 
tional,  unless  by  express  legislative  sanction 

6.  Pn^rty  not  subject  to  alienation  ca 
Mieboud,  11  R.  225.     Jnfroy  III.  (d),  No. 

7.  Where  a  lessee  constructs  buildings  on 
own  materials^  he  may  alienate  his  right  I 
away ;  but  such  right  is  net  susceptible  of  1: 

8.  Where  such  buildings  are  by  the  leasi 
compensation  therefor,  the  lessee  has  but  a  i 
ble  of  being  mortgaged.     Ih, 

9.  A  judicial  mortgage  attaches  to  land 
sale  of  public  lands.   Rohertstm  v.  Wood,  5 

10.  Improvements  on  the  public  lands  ai' 
attach  to  them.     Broutsard  v.  Zhigas^  5  A. 

11.  Art  3256  a  C.  is  qualified  by  C.  C 
steamer  in  this  state,  executed  here  to  secur 
effect  even  against  one  who  in  purchasing  ; 
payment.     Wickham  v.  Levistones,  11  A.  7< 

12.  The  mortgage  of  a  steamboat  execul 
here,  though  recorded  at  the  custom-house 
1850,  can  produce  no  effect.    That  act  is  a 
tracts  between  citizens  of  the  same  state,  ii 
when  contrary  to  its  laws.     Sttccestion  of  .i 

13.  An  aetion  for  an  immovable  estate 
immovable,  cannot  be  mortgaged;  still  lesi 
particular  objects  composing  it.    Otherwii 
entirety  might  be  mortg^iged  while  no  one 
De  Blanc,  12  A.  864. 

14.  An  English  ship  by  a  contract  in  Eii 
the  controversy  resided,  was  sold  for  a  nomii  i 
it  for  the  vendor's  debt.  The  latter  retain*  i 
render  it  to  the  vendee  who  could  sell  to  pa  j 
perfected  under  the  English  law,  was  suffi< 
chasers  and  creditors.  The  ship  was  attac  i 
and  claimed  by  the  vendee  under  his  lega 
him,  divesting  his  title  completely.     Hugh , 

15.  The  court  considered  that  the  sale,  bu  I 
to  Avente  dremere  ;  that  privileges  being  g  i 
here  save  those  given  by  our  own  laws ;  tha 
own  citizens,  could  not  be  enforced,  it  could  n 
by  the  attaching  creditors ;  and  that  the  coi 
country  and  litigated  in  another,  only  so  far 
No.  7 ;  act  18  March,  1858,  No.  160;  lb.  ]  = 
19.  [^BiU  observe  ;  the  vendee  uku  not  seek  ' 
attaching  creditors^  but  they  his.  In  none  i 
executed.  The  0(nlg  case  relied  on  as  one,  \  i 
state,  is  that  of  Wiokham,  supra,  No.  11 ;  i 
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of  a  oommon-law  mortgage,  executed  at  Oineinnati  and  registered  in  aooordanoe  with 
the  act  of  congress,  was  considered,  and  this  court  refused  to  give  it  effect  because  nich 
a  mortgage  is  not  recognized  bj  our  laws."  A  reference  to  that  case  shows,  that  the  moit- 
ga^  was  executed  in  this  state  upon  a  steamship  called  ^  The  Cincinnati.''  7%e  rsfe,  that 
privileges  are  governed  hy  the  lex  fori,  is  well  settled;  but  the  question  was  one,  not  of 
Hen,  but  title  ;  cmd  the  principle  of  comity  as  laid  down  in  this  cau.  seems  to  he^  that  a 
legal  title  to  property  peffected  in  another  country  wiU,  on  the  suiseguent  introduction  of 
the  property  into  this  state,  he  divested,  unless  the  laws  under  which  the  title  has  been  per^ 
fected  oe  not  merely  analogous  to,  but  identical  with,  those  under  which  it  is  to  be  protKted, 
So  that  where  a  ship  in  England  or  on  the  high  sects,  when  her  English  owner  heeonm 
bankrupt,  afierwaras  arrives  here,  she  may  still  be  attached  by  isn  English  creditor.  For 
the  inMvent  laws  of  Louisiana  are  not  analogous  to  the  bankrupt  laws  of  JBngbmd,  in 
divesting  the  title.  Nor  would  it  matter  that  the  ship's  registry  accompanying  her,  and 
which  under  the  English  law  is  the  evidence  —  not  merely  of  her  national  charoder  as 
held  in  this  state  —  hit  of  the  owner's  title,  showed  on  its  face  in  whom  that  tide  wasvedtd; 
for  such  was  the  case  at  bar.  It  should  however  be  added  that  the  doctrine,  estakUshed  Uf 
our  courts,  has  been  uphdd  in  the  first  instance  by  those  of  England  in  this  very  case.  For 
the  ship,  sold  under  plaintiffs' judgment,  having  imprudently  sailed  to  England  was  easi^ 
in  chancery.  Adopting  the  principle  of  comity  as  expounded  by  us  and  finding  &at 
rights,  perfected  there,  could  not  be  legally  respected  here,  a  court  of  equity  was  compeOsd 
to  hold  that  rights,  perfected  here,  eotdd  not  be  equitabfy  respected  there  ;  and  so,  hgwaSy, 
took  the  ship  from  the  purchaser  and  gave  it  to  the  oank.  The  comity  has  been  fMt 
but  the  reciprocity  complete,'] 

m  Of  Cokventiokal  Moetgages. 
(a)  In  General 

1.  The  act  12  March,  1838,  No.  83,  authorising  loans  to  the  Mexican  Gulf  Rsilvsj 
Company  and  other  companies,  does  not,  of  itself,  create  a  mortgage  on  their  propertj, 
nor  could  it  without  their  consent.  That  consent  is  expressed  bj  the  acts  of  mortgage, 
executed  in  pursuance  of  it.  State  v.  Mexican  Gulf  Cb.,  3  B.  513 ;  State  t.  N,  0. 
^  Nashville  Co.,  4  R.  231. 

2.  The  act  proposes  onlj  to  loan  on  execution  of  a  mortgage  on  the  company's  propertj; 
when  accept^,  the  mortgage  exists  and  is  essentially  conventionaL  The  act  did  not 
contemplate  a  general  mortgage  on  all  the  company's  property,  present  and  future.   Ih, 

(b)  Formalities  and  Evidence  of  the  Contract ;  its  Acceptance  ;  and  Mortgagor't 

Capacity, 

1.  A  mortgage  of  succession  property  though  if  without  legal  authority  void  ob 
initio,  yet  when  made  to  prolong  the  term  of  debts  justly  due  by  a  tutor  bound  to 
pay  them,  may  be  considered  a  compromise  relative  thereto,  and  so  mereiy  wndM 
on  showing  injury  to  the  minor.     Collins  v.  Andrews,  6  N.  S.  194. 

2.  A  note  lent  one,  who  grants  a  mortgage  to  secure  it,  is  not  to  be  marked  by  the 
notary  *^  ne  varietur/*    Rousseau  v.  Creditors,  8  N.  S.  384. 

3.  A  mortgage  executed  and  registered,  though  not  accepted  by  the  mortgagee,  takes 
precedence  of  a  posterior  mortgage  accepted  and  registered  before  the  acceptance  <^tlie 
firi»t.  A  mortgage  in  favor  of  an  absentee,  duly  executed  and  registered,  takes  effect 
though  not  accepted.  MiUaudon  v.  Allard,  2  L.  551 ;  BiU  v.  Barlow,  6  B.  142.  Ob- 
ligations, III.  (b),  2),  No.  9 ;  VI.  (b),  1),  Na  14. 

4.  The  identity  of  a  note  with  a  mortgage  securing  it  may  be  shown  by  circnnutan- 
tial  and  parol  evidence,  without  the  paraph  ne  varietur,     Babin  v.  Wincheier,  7  L.  468. 

5.  An  executor  can  mortgage  no  part  of  his  testator's  estate ;  nor  can  a  probate  ooort 
authorize  him  to  do  so,  though  to  release  other  property  already  mortgaged  with  a  view 
to  sell  it.    JPiU4  v.  Citizens'  Bank,  11  R.  248. 

6.  A  conventional  mortgage  may  be  executed  by  private  act  C.  C.  3257, 8331 ;  FSs 
T.  Sims,  2  A.  251. 

7.  Where  a  promissory  note  recites  that  it  is  for  work  by  the  payee  on  the  maker's  lands 
therein  described,  and  that  the  latter  consents  that  the  former  shall  have  ^  a  mortgage 
for  securing  said  sums,"  the  mortgagee's  written  acceptance  is  unnecessary.    Ib> 

8.  The  question  whether  the  directors  of  a  bank,  authorized  to  loan  on  mortgage  of 
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on  the  debtor's  part  and  does  not  take  effect  from  its  registry  bat  only  from  llie 
date,  and  for  the  amount,  of  the  loan.  AUier^  had  the  condition  been  casoal  or  mixed. 
C.  C.  2029 ;  Meeker  y.  (Xintan  Co.,  2  A.  971 ;  LangjfiU  r.  Perry,  5  A.  231.  [7%e  wmt 
overlooked  ctrt.  8260  G.  C,  which  expresily  provides  just  the  revene,'] 

14.  A  mortgage  to  secure  a  claim,  stated  to  be  the  mortgagee's  but  proved  not  to  be, 
is  void.    Ihreeland  ▼.  Biseoe,  8  A.  255. 

15.  A  mortgage  may  be  given  to  secure  debts  having  no  Segal  existence.  C.  G.  3259 ; 
PickeregiU  v.  Brouniy  7  A.  298. 

16.  A  mortgage  may  seeare  a  future  debt ;  so,  when  given  for  a  balance  due  and  ad- 
vances to  be  made  in  account-current  up  to  a  fixed  amount,  the  eventaal  balanee  witk 
interest  up  to  that  amount  will  be  protected  against  a  subsequent  judicial  mofrtgagee, 
acquiring  during  the  movement  of  the  account  and  long  before  its  balance  is  strudc.  A 

17.  It  is  the  eventual  balance  in  account-current  that  is  covered  —  not  the  iedated 
items  as  they  fluctuate  through  its  successive  operations ;  whilst  running,  it  cannot  be 
suddenly  arrested  at  a  particular  period,  when  by  an  offset  of  debits  and  credits  they 
might  be  equally  balanced,  the  account  destroyed,  and  the  mortgage  extinguished ;  tk 
account  cannot  be  thus  disintegrated ;  an  aggregate  is  to  be  formed  of  its  compooent 
parts,  and,  until  the  balance  be  struck,  the  relation  of  debtor  and  creditor  cannot  be  de* 
termined  ;  on  that  balance  it  is —  with  whose  ebb  and  tide  it  rii^es  and  ikHs — that  the 
mortgage  fiistens  itself  and  which  finally  it  secures.  Hk  Prkscription,  UI.  (g),  3), 
No.  10. 

18.  A  mortgage  to  secure  a  future  debt  need  not,  as  to  third  persons,  be  so  expressed 
on  its  face ;  it  may  be  created  in  the  form  of  a  securitj  Ux  an  obligation,  described  as 
actually  existing.    lb. 

19.  A  planter  granted  his  factor  a  mortgage  to  secure  certain  bonds  given  for  a  baknee 
due  in  account,  and  for  contemplated  advances  which  as  bound  in  good  faith  to  do  the 
factor  made,  op  to  the  amount  of  the  bonds,  before  another  party  aqqnired  against  the  plan- 
ter a  judicial  mortgage,  long  afler  which  the  account  was  continued  and  a  balance  atnck. 
Held  ;  suoh  balance  is  protected  to  the  amount  of  the  factor's  mortgage,  which  takes  the 
precedence,    lb.    Obligations,  III.  (c),  1),  No.  10. 

20.  Parties  may  throw  their  agreements  into  what  forms  they  please.  Thmgh  the 
form  hero  differed  from  the  reality,  third  persons  could  not  complain.  The  registry  of 
the  mortgage  told  them  all  they  had  any  interest  to  know  :  that  the  debtor's  property  was 
incumbered  to  the  amount  mentioned  in  the  act.    lb.    Obligations,  JI.  No.  4 

21.  Mortgages  aro  so  far  strieti  juris,  that  they  cannot  be  extended  by  impliestioD  to 
securo  any  other  obligation  than  that  expressly  mentioned.  Schadd  v.  St.  Martin,  11 
A.  175. 

22.  A  mortgage  executed  in  another  state  and  registered  here,  to  secure  a  eertain  som 
and  futuro  advances,  is  valid  against  third  persons  only  for  the  amount  specified.  C  C. 
3277 ;  Bowman  v.  McKleroy,  U  A.  587. 

(d)   Thing  Mortgaged;  its  Description  and  Ownership. 

1.  A  special  mortgage  on  a  particular  thing  will  attach  to  it,  when  subsequently  ac- 
quired by  the  mortgagor.  Deshautel  v.  Parkins,  1  N.  S.  547.  Cobpobations,  VI.  (d), 
No.  10.    Sale,  I.  (c).  No.  1. 

2.  When  the  adjudication  to  the  surviving  husband  of  succession  property  «s  comnon, 
(but  in  error  it  being  the  wife's  exclusively,)  is  ratified  by  her  heirs  on  receiving?  their 
sharos  in  the  succession,  third  persons  taking  fix)m  him  on  the  faith  of  these  poblic  acts 
a  mortgage  on  the  property  will  acquire  a  good  title.  Foutelet  v.  MurreU,  9  L.  298; 
Foutelei  v.  Dugas,  11  L.  49.  Infra,  IV.  (b),  2),  No.  7 ;  VI.  (c),  8),  No.  2.  Evi- 
dence, XII.  (j),  4),  No.  10.  Minors,  III.  (g),  2),  No.  27.  Succession,  VIII.  (e), 
2),  c.  No.  5. 

8.  The  husband,  it  seems,  who  assists  his  wife  in  her  mortgage,  binds  his  property  in 
the  thing.  Cum  quis  possit  alienare,  poterit  et  consenHre  alienationi.  D.  50  L  17  T. 
165  1 ;  Muse  v.  Seeber,  11  L.  542. 

4.  Futuro  property  can  never  be  the  subject  of  conventional  mortgage.  C  C.  5276; 
State  V.  Mexican  Oulf  Co.,  8  R.  513 ;  State  v.  N.  O.  ^  NashviBe  Co.,  4  R.  281. 

5.  An  error  in  describing  the  property  as  lot  2  in  square  No.  9,  instead  of  lot  2  in 
square  No.  5,  the  description  in  other  respects  being  sufficient  to  identify  the  lot  *n^.'f 
being  proved  that  there  was  no  square  No.  9,  is  immaterial  and  cannot  avail  a  judicial 
mortgagee  whom  it  has  not  misled.    Oitg  Btmk  v.  Denham,  7  R.  89.  Monition,  No.  H- 
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6.  Where  a  mortgage  mentions  the  parish  in  which  the  property  is  situated 
bayou  on  which  it  lies,  the  number  of  acres  it  contains,  its  use  as  a  plantation,  an< 
mortgagor's  title  shown  to  be  of  record  in  the  same  parish,  the  description  is  sufii( 
Baker  v.  Bank  of  La^  2  A.  31. 

7.  A  mortgage  stating  that  the  land  is  situated  on  a  particular  river  in  a  ce 
parish,  and  the  names  of  the  adjacent  proprietors,  is  sufficient.    The  omission  to 
the  township,  range,  and  section,  and  the  number  of  acres,  is  not  material.  ElU  v. « 
2  A.  251. 

8.  The  omission  to  state  in  a  mortgage  of  slaves  their  *^  ages  and  nations  **  wil 
render  the  mortgage  null.     C.  C.  3278-4 ;  Succession  of  Montgomery,  2  A.  469. 

9.  Slaves  in  a  mortgagor's  possession  at  his  death  of  the  same  names,  ages,  and 
or  simply  of  the  same  names  with  those  enumerated  in  the  mortgage,  will  be  prest 
the  same.     He  who  alleges  the  contrary  must  prove  it    Ih. ;  N,  0,  Cfas  Co,  v. 
R.  526.    Pleading,  V.  (b),  4),  No.  8. 

10.  A  mortgage  on  all  the  property,  held  in  common  in  a  certain  succession,  is 
for  uncertainty.     C.  C.  3273-4-5  ;  Edwards  v.  Cavlk,  5  A.  123. 

11.  Where  a  wife  with  a  judgment  of  separation,  never  executed,  purchases  ii 
own  name  property  she  afterwards  mortgages  with  her  husband's  authorization,  an 
reality  of  the  mortgagee's  claims  is  questionable,  the  mortgage  by  her  of  property,  i; 
must  be  considered  the  community's,  is  without  effect  against  his  bond  fide  cre< 
though  valid  against  him.  C.  C.  2371,  2402  ;  Oahrol  v.  Churdain,  10  A.  687.  ] 
BiAOE,  Xin.  (b),  2),  No.  7  ;  XIV.  (c),  2),  No.  2. 

12.  A  mortgage  of  property,  which  is  a  quasi  alienation,  cannot  be  made  by  de 
ant  pending  a  suit  for  its  recovery  to  plaintiff's  prejudice.  Citizens*  Bank  v.  Armc 
A.  468 ;  Masson  v.  Saloy,  12  A.  776.  Supra,  I.  No.  6 ;  II.  No.  6 ;  Jnfra,  VI.  (c 
No.  5.     Sale,  I.  (c).  No.  5. 

13.  The  title  of  a  purchaser  under  foreclosure  of  the  mortgage,  who  takes  posse 
-cannot  be  defeated  by  an  error  in  some  of  the  boundaries,  where  the  most  impc 
calls  in  the  description  are  answered  and  the  identity  of  the  property  is  estabi 
aliunde  ;  particularly,  at  the  suit  of  a  subsequent  purchaser  under  the  mortgagoi 
notice.    Laforest  v.  Barrow,  12  A.  148. 

14.  Thus ;  the  owner  of  two  tracts  of  land  mortgaged  one  by  a  description,  y 
though  identifying  the  property  in  its  most  important  calls,  answered  better  to  the 
not  mortgaged.  At  a  sale  to  enforce  the  mortgage  defendant  having  purchased 
possession  of  one  of  the  tracts,  which  aliunde  he  identified  as  the  one  mortgagee 
showed  was  always  so  regarded  by  the  mortgagor  and  plaintiff,  a  subsequent  pure 
with  notice,     ffeld;  defendant  cannot  be  disturbed  by  plaintiff.     C.  G.  8273  ;  lb. 

(e)  Interpretation,  General  Effect,  and  Modifications  of  the  Contract, 

1.  An  authentic  act  by  which  one  sells  and  delivers  slaves  to  an  accommo^ 
indorser  to  be  held  until  fully  indemnified,  the  vendor  having  the  right  of  reden 
on  paying  the  note  as  it  fells  due,  is  not  a  sale  but  a  mortgage.  Hutehings  v.  Fie 
L.  243.      Obligatiokb,  II.  Na  4. 

2.  A  single  mortgage  securing  obligations  for  the  price,  given  by  joint  purchas 
distinct  undivided  portions  of  land,  covers  as  against  each  his  interest  only.  Wal 
jAzardi,  15  L.  588. 

3.  Acts  of  mortgage,  in  cases  of  doubt,  are  strictly  construed.    No  mortgage 
unless  expressly  stipulated.     G.  G.  3010 ;  Succession  of  Be  Armas,  3  B.  342 ;  . 
Ccmal  Co.  v.  Hagan,  1  A  62.     Supra,  (c),  Nos.  5,  20. 

4.  A  mortgage  in  the  same  act  securing  joint  purchasers'  separate  notes  payal 
different  periods,  and  given  for  the  separate  interest  of  each,  covers  as  to  each  not< 
ita  maker's  interest     Erwin  v.  Greene,  5  R  70.     Infra,  VI.  (b),  No.  12  ;  VII.  ] 

5.  One  who  to  secure  another's  debt  gives  a  mortgage  conteesing  judgment  f( 
debt  and  on  its  non-payment  agreeing  that  the  law  shall  be  strictly  and  summari 
forced,  is  not  personally  bound;  nor  can  his  other  property  be  seized  under  ^.^ 
diarged  by  registry  of  the  act  with  a  judicial  mortgage.  N.  O.  Canal  Co.  v.  Hcu 
A.  62. 

6.  One,  giving  a  mortgage  for  another's  debt,  is  not  personally  bound  ;  whether 
were  his  intention,  is  to  be  determined  by  a  fair  interpretation  of  the  whole  act. 
3263-4;  lb. 

7.  A  truat-deed  executed  in  another  state  and  recorded  here  in  the  parish,  wbe 
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mortgaged  land  it  authorizes  to  be  sold  extrajadiciallj  is  situated,  has,  whatever  its 
effect  between  the  parties,  none  as  to  third  persons.  C.  C.  10 ;  Bieks  ▼.  Goadri^hj  3  A. 
212. 

8.  Under  the  Bpman  law,  a  power  to  a  mortgagee  to  sell  extrajudicially  would  have 
been  valid,  and  a  sale  in  due  form,  afler  public  advertisements  and  notice  to  debtors, 
would  have  given  a  good  title  to  a  bond  fde  purchaser ;  but  with  our  hjpothecarj  wy^ 
tern  such  a  power  is  incompatible.  Ih. ;  Baron  v.  Phelan^  4  M.  89.  Trust,  1L  (a), 
No.  10.    Things,  II.  (b),  1),  No.  14. 

9.  A  sale  in  another  state  of  land  in  this  for  one  dollar  to  secure  notes,  on  whose  pay- 
ment the  act  is  to  be  void,  duly  recorded  where  the  land  lies,  creates  a  mortgage  here. 
C.  C.  8257 ;  Hoyden  v.  NuUy  4  A.  65 ;  FreUon  v.  Tiner^  6  A.  18.  Obligations,  YI. 
(b),  3),  No.  4. 

10.  Property  was  bought  for  cash  with  money,  borrowed  for  that  purpose  and  by 
agreement  to  be  secured  by  mortgage  on  the  property.  By  consent  of  all  parties,  the 
act  as  signed  recited  that  the  consideration  was  a  note,  (of  the  amount  borrowed,) 
secured  by  mortgage  in  favor  of  the  vendor  or  any  bond  fide  holder ;  the  note  thus  exe- 
cuted was  then  given,  in  the  presence  of  the  vendor,  to  ^q  lender.  Held  ;  the  transac- 
tion cannot  be  regarded  as  simulated  but  must  be  upheld  as  a  mortgage.  CoU  v. 
Lovenstiold,  12  A.  16. 

11.  Where  a  mortgage  of  minors'  property,  executed  in  conformity  with  an  order  of 
court,  further  stipulates  that  the  mortgagee  shall  have  use  of  the  property  for  interest, 
such  stipulation,  in  the  nature  of  an  antichresisi  will  not  vitiate  the  mortgage.  C.  C. 
3148  ;  Succesiion  of  Hickman,  13  A.  364. 

IV.  Of  Legal  Mortgages. 

(a)  Li  General 

1.  The  law  gives  a  mortgage  on  the  estate  of  those  who  intermeddle  in  the  admin- 
istration of  the  property  of  absent  persons,  not  on  that  of  those  who  administer  snch 
property  under  authority  from  the  owner.     Ward  v.  Brandt^  1 1  M.  331. 

2.  Under  the  old  code,  the  heir  in  partition  had  a  tacit  mortgage  for  all  the  engage- 
ments it  contained.    O.  C.  p.  204,  art.  246 ;   WaUh  v.  McNuH,  7  N.  S.  311. 

3.  Under  the  new  code  there  exists  no  tacit  mortgage  on  the  property  of  collectors  of 
money,  such  as  sheriffs,  &c.     Bell  v.  Haw,  8  N.  S.  244;  Police  Jury  v.  Haw,  2  L.  48. 

4.  But  the  legal  mortgage  of  a  private  trading  or  navigation  company  for  moneys  col- 
lected during  his  term  by  its  agent,  appointed  after  the  old  and  before  the  new  code,  was 
unaffected  by  the  latter.     Id.  8  N.  S.  244. 

5.  Before  the  old  code  the  heir  in  partition,  if  evicted,  had  no  mortgage  on  the  portioa 
of  his  coheir.     Larcdde  v.  Derhigny,  1  L.  92. 

6.  There  is  no  mortgage  for  a  claim  for  improvements.  Harrison  v.  Fau&,  2  L.  93. 
Possession,  U.  (c). 

7.  The  city  of  New  Orleans  has  no  mortgage,  under  the  old  or  new  code,  on  the  prop- 
erty of  the  city  treasurer's  sureties.     Blacke  v.  New  Orkant,  2  L.  483. 

8.  The  heirs*  mortgage  against  an  intermeddler  does  not  affect  property  he  sells  before 
the  acts,  making  him  liable.     Dmfreme  v.  Aime,  4  L.  164. 

9.  The  surviving  spouse,  by  retaining  the  common  property  and  having  it  sold,  does 
not  intermeddle  in  the  administration  of  the  estate  so  far  as  to  render  his  own  property 
liable  to  the  tacit  mortgage  of  the  heirs.     lb. 

10.  The  administration  of  an  estate  create9  no  legal  mortgage  on  the  property  of  the 
administrator.  He  is  intrusted  with  the  administration  on  the  credit  of  his  sureties^ 
Blanchard  v.  Blanchard,  6  L.  298. 

11.  One  intermeddling  in  the  affairs  and  collecting  the  claims  of  a  deaf  and  dumb 
person  of  full  age,  who,  however  incapable  of  managing  his  afiairs,  has  not  been  inter- 
dicted, is  not  subject  to  a  legal  mortgage.    Babineau  v.  Bendy,  7  L.  252. 

12.  A  marshal  of  the  city  court  of  Lafayette  is  subject  to  no  legal  mortgage,  nor  csn 
one  be  created  by  the  registry  of  his  official  bond.  Act  15  March,  1830,  §  10,  No.  54, 
giving  a  mortgage  against  sheriffs,  does  not  apply  to  marshals.  Codn  v.  BouUgt^,  7  B. 
159. 

13.  No  legal  mortgage  exists  but  in  the  cases  provided  for  by  the  civil  code,  or  tubse* 
quent  statutes.     C.  C.  3280 ;  lb. ;  Cleveland  v.  Sprawl,  12  B.  172. 

14.  The  mortgage  securing  the  bonds  of  state  and  parish  officers  under  act  12  March, 
1855,  Na  92,  protects  private  individuals  not  less  than  die  state.    That  act,  so  far  as  it 
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reenacts,  does  not  repeal  acts  20  April,  1847,  No.  149 ;  16  March,  1848,  No. 
Flvker  V.  Bobo,  11  A.  609.     Laws,  III.  (c),  No.  19. 

15.  So  parties  in  interest  injured  bj  the  acts  or  omissions  of  a  sheriff,  while  acti 
syndic,  have  a  mortgage  on  his  property  from  the  registry  of  his  official  bond ; 
when  that  date  is  not  shown,  from  his  appointment  as  syndic.  SiLcceuion  of  L 
14  A.  730.    Sheriff,  II.  (a),'  No.  3. 

See  Donations,  VI.  (b),  3),  Nos.  16,  38.    Prescription,  III.  (d).  No.  8. 

(b)  Mortgage  of  the  Minor  and  Curator. 

1)  In  General, 

1.  Minors  have  no  privilege  on  their  tutor's  personal  and  real  property,  but  a  mor 
only  on  the  latter.     Welman  v.  Welman^  5  M.  574;  Simpson  v.  Creditors^  10  L.  1' 

2.  The  minor's  mortgage  dates  from  the  tutorship  ;  and  so,  in  case  of  natural  tutoi 
from  the  death  of  the  deceased  parent.     7  M.  362  ;  5  A.  565  ;  7  A.  545. 

3.  If  one  act  as  tutor  on  several  occasions  where  only  a  tutor  should,  drawing 
receipting  for  money,  his  property  becomes  mortgaged  as  if  he  were  duly  appoi 
Bernard  v.  Vignaud,  10  M.  482;  1  N.  S.  1. 

4.  The  testamentary  tutor  who  accepts,  or  one  who  intermeddles  as  tutor,  subjecl 
estate  to  a  tacit  mortgage,     i^.  1  N.  S.  1 ;  NoUe  v.  OreditorSj  8  N.  S.  367. 

5.  Minors  have  a  legal  mortgage  on  the  property  of  a  person  who  intermeddles 
the  estate ;  a  single  act,  by  which  one  appropriates  to  his  own  use  the  minor's  f 
creates  the  mortgage.     Id,  8  N.  S.  367. 

6.  Under  O.  C.  p.  176,  art  135,  there  was  a  general  mortgage  on  the  estate  of  a 
tor  from  the  day  of  his  appointment.     Moorhead  v.  Thompson,  1  L.  287. 

7.  The  curator  has  a  lien  on  the  minor's  estate,  and  cannot  be  compelled  to  part 
it  without  being  reimbursed  his  advances.      Withers  v.  Withersy  3  L.  365. 

8.  Under  O.  C.  p.  454,  art.  15,  minors  had  a  legal  mortgage  on  the  property  of 
tutor  from  the  day  of  his  appointment.     Winter  v.  Thihodeaux,  8  L.  199. 

9.  Under  the  Spanish  laws,  in,  force  in  1824,  minors  had  a  legal  mortgage  againi 
sureties  of  their  curator  ad  bona.     Roche  v.  droysiUierey  13  L.  245. 

10.  The  second  husband  of  a  natural  tutrix,  marrying  without  the  sanction  of  a  fa 
meeting,  is  bound  with  her  in  soUdo  and  subject  to  a  tach  mortgage.     C.  C.  272 ; 
ner  v.  IfoUidag,  19  L.  154.     Minors,  III.  (h).  No.  2. 

11.  The  legal  mortgage  of  C.  C.  3283  does  not  arise  against  one  who  having  be< 
on  condition  of  administering  the  property,  the  tutor's  surety,  receives  from  the  1 
funds  of  the  minor  which  he  fails  to  pay  over.  Having  received  them  with  the  ti 
consent,  he  is  not  an  intermeddler.     Succession  of  De  Armojs,  2  R.  445. 

12.  The  minor's  mortgage,  so  far  as  tacit,  is  confined  to  tutors  appointed  here  or 
appointed  abroad,  come  here  to  live,  in  which  case  the  mortgage  exists  only  for 
received  after  their  arrival.     PraU  v.  Orediiors,  2  R.  501.     Infra,  (c),  1),  Nos.  6, 

13.  The  minor's  mortgage  can  be  enforced  only  after  the  tutor's  functions  termi 
C.  P.  715 ;  Holmes  v.  HeuScen,  6  R.  51.  Infra,  VI.  (c),  3),  No.  10.  Minors,  III 
8),  No.  11. 

14.  The  minor  has  no  mortgage  against  his  father  for  his  administration  during 
riage ;  the  mortgage  arising  from  the  tutorship  is  inapplicable.     C.  C.  552-3-5,  3 
88  ;  Cleveland  v.  Sprawl,  12  R.  172.     Minors,  I.  (a).  No.  2. 

14  a.  Where  the  house  in  which  a  tutrix  resides  with  her  minor  children  is  fallii 
ruin,  and  she  has  no  pecuniary  means  to  repair  it,  the  court,  under  the  advice  of  a  fa 
meeting,  may  order  her  unimproved  property  subject  to  the  tacit  mortgage  to  be 
free  therefrom,  to  pay  for  the  necessary  repairs.     Act  U  March,  1830,  No.  30,  is 
plicable  to  such  a  case.     FonteneUe  v.  Veazey,  1  A.  236. 

15.  A  foreigner  residing  here  at  his  wife's  death  becomes  of  right  natural  tutor 
his  real  estate  here  subject  to  the  minor^s  tacit  mortgage.  Succession  of  GuiUemin, 
634. 

16.  The  minor^B  mortgage  attaches  to  the  tutor's  undivided  share  in  the  immov 
of  a  succession  as  soon  as  accepted,  and,  where  they  are  divided  in  kind,  is  restricts 
his  share ;  but  where  they  are  sold  at  probate  sale,  the  mortgage  attaches  to  his  sha 
the  proceeds.    Act  27  March,  1843,  §  2,  No.  71 ;   Union  Bank  v.  Marin,  3  A.  34. 
kUter  point  overruled    Infra,  VIII.  (c),  No.  16.] 

17.  When  a  tutor  ill^;ally  appointed  and  without  qualifying  enters  on  his  dutiei 
mortgage  attaches  from  that  date.     C.  C.  3282-3 ;  Fabre\.  Hepp,  7  A.  6. 
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18.  Where  the  wife  after  her  second  marriage  with  the  assent  of  a  familj-meeting, 
C.  G.  272,  receives  property  of  her  minor  child  bj  her  former  husband  and  dies,  the 
seeond  husband  will,  from  his  appointment  as  tutor,  be  subject  to  the  minor^s  mortgage 
for  restitution  of  the  jwopertj  received  by  the  mother,  with  whom  he  was  bound  per- 
sonally in  MoUdo.    lb, 

19.  Art.  354  C.  C.  (3282)  is  not  to  receive  an  isolated  interpretation,  but  must  be 
construed  with  other  provisions  of  our  laws  and  principles  of  jurisprudence.  Memer 
V.  Canonge^  8  A.  37. 

20.  The  law  giving  a  tacit  mortgage,  being  in  derogation  of  common  right,  should  be 
strictly  construed ;  the  more  so,  that  the  system  impairs  public  confidence  and  checks  the 
free  circulation  of  property,  which  conduces  to  the  general  prosperity.    lb. 

21.  As  against  innocent  purchasers  or  mortgagees  for  a  valuable  consideratioQ,  art 
854  C.  C.  applies  only  to  the  tutor's  ostensible  property,  and  nbt  that  in  which  he  baa 
but  a  covert,  equitable  interest.  So  property  really  belonging  to  him,  but  registered  in 
the  name  of  another,  will  as  regards  bond  fide  mortgagees  be  unaffected  with  the  minor's 
equity.     Ih.    Infra,  VIIJ.  (b),  No.  12. 

22.  RosT,  J.,  dissenting.  Nothing  authorizes  a  limitation  of  the  mortgage  to  tbe 
tutor's  registered  property.  Property  acquired  by  inheritance  or  prescription,  or  skTea 
bought  in  other  states  and  brought  here,  would,  under  such  an  interpretation,  be  unaffected. 
But  the  law  is  general  in  its  terms,  and  embraces  all  the  property  —  tova  les  5t<iu  — 
which  can  be  shown  to  belong  to  the  tutor,     ii. 

23.  What  one  cannot  do  directly,  he  cannot  do  indirectly.  The  property  here  was 
put  in  another's  name  avowedly  to  shield  it  from  the  mortgage ;  to  uphold  sack  a 
scheme  is  directly  to  encourage  simulation,  which  the  law  abhors.     lb.  et  Id. 

24.  The  conventional  mortgagee,  it  is  said,  has  exercised  due  diligence  and  could  not 
have  learned  of  the  legal  mortgage.  But  the  legal  mortgage  exists  without  registfj. 
The  property  of  one  who,  receiving  from  the  tutor  notes  belonging  to  the  minor  for 
collection,  misappropriates  them,  is,  he  being  an  intermeddler,  affected  with  a  1^ 
mortgage,  and  yet  he  might  truly  declare  he  was  owner  of  the  property  and  had  never 
been  tutor.     lb.  et  Id.    But  see  suprci,  No.  11. 

25.  The  registry  laws  themselves  cannot  sometimes  protect  innocent  third  persons, 
even  when  registry  is  required ;  e.  g.m  cases  of  resolution  of  sales  for  non-payment  of 
the  price.  lb.  et  Id.    OsLiOiiTiONS,  Ylll.  (b).  No.  28. 

26.  Where  one  taking  possession  of  the  minor's  property  inherited  from  her  father, 
and  treating  it  as  his  own,  afler  many  years  of  cohabitation  with,  marries  the  surriving 
widow,  she  not  qualifying  as  tutrix  and  there  beings  no  administration  nor  inventory,  the 
minor's  mortgage  against  her  step-father's  property  attaches  from  his  marriage.  C.  G 
3283  ;  Suceesnon  ojf  Began,  9  A.  364. 

27.  Land,  owned  by  commercial  partners,  does  not  enter  into  the  partnership ;  and 
where  one  of  them  is  a  tutor,  his  interest  will  be  affected  with  the  minor's  mortgage, 
which  cannot  he  defeated  by  an  execution  sale  at  the  instance  of  a  partnership  creditor. 
Malveaux  v.  Lavergne,  10  A.  673. 

28.  Community  property  adjudicated  to  the  surviving  parent  and  sold  for  a  commu- 
nity debt,  where  the  proceeds  have  enured  to  the  minor  heirs  who  have  not  been  preju- 
diced by  the  irregularities  in  the  proceedings,  cannot  be  subjected  to  their  tacit  mort- 
gage securing  their  claims  against  their  tutrix,  subordinate  itself  to  that  for  which  the 
property  was  sold.     Rachd  v.  Hachely  11  A.  687.     Minors,  UL  (g),  4,  No.  7. 

29.  So,  where  a  succession  creditor  takes  for  his  claim  the  widow's  individual  notes 
with  a  mortgage  on  community  property,  adjudicated  to  her  and  under  foreclosure  of 
such  mortgage  sold,  for  aught  that  appears,  at  a  fair  price,  the  property  passes  to  the 
purchaser  free  from  the  mortgage  of  the  minor  heirs.    lb. 

30.  The  minor's  special  mortgage  to  secure  the  whole  price  of  common  proper^ 
adjudicated  to  the  surviving  parent,  movables  and  immovables,  is  not  restricted  to  the 
minor's  half,  but  covers  the  whole  property  susceptible  of  mortgage.  And  this  property 
is  also  subject  to  the  tacit  mortgage,  securing  the  administration  of  the  tutorship  irom  the 
death  of  the  deceased  parent.     C.  C.  354;  Maseey  v.  i^eeg,  12  A*  78. 

31.  As  such  special  mortgage  is  but  coextensive  with  the  minor's  claim,  any  one  in 
interest  may  require  its  exact  amount  to  be  judicially  ascertained.    lb. 

32.  This  mortgage  which,  like  others,  is  to  be  enforced  by  the  mortgagee  and  not  the 
mortgagor,  can  be  asserted  only  by  the  minor,  and  for  the  balance  ascertained  to  be  due 
him  by  an  account  rendered,  or  judgment  against  the  tutor  or  his  succession.  McSugh 
V.  Stewart,  12.  A.  361. 
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33.  So  a  natural  tatriz,  receiving  monej  for  the  minors,  cannot  assert  their  mort^  i 
on  her  property  afterwards  sold.     She  may  become  their  heir,  or  pay  a  larger  sun 
their  maintenance,  or  have  property  enough  left  to  satisfy  their  claim,  while  that  al  i 
ated  is  subject  to  discussion.     C.  G.  3866;  G.  P.  715.     Besides,  payment  to  her  is 
a  second  receipt  for  the  same  sum,  still  creating  a  tacit  mortgage  from  which,  perh  i 
the  property  is  not  released.     3, 

See  Infra,  VII.  Nos.  2,  7 ;  VHI.  (b).  No.  14     Registry,  11.  (a),  2),  Nos.  ' 
11 ;  (c).  No,  10 ;  (e),  1),  No.  12 ;  2),  A,  No.  2. 

2)  Ctmmutationqf  the  Minorca  MorU/age, 

1.  The  minor's  mortgage  on  common  property,  adjudicated  to  the  surviving  pai  i 
cannot  be  commuted.     Musion  v.  OHvier,  7  N.  S.  99. 

2.  The  tutor's  or  curator's  right  to  commute  does  not  apply  to  a  mortgage  resul ; 
from  a  wife's  judgment  against  her  husband,  inherited  by  her  minor  children.  Mc  '. 
y.  Mereier,  1  L.  847. 

3.  The  tutor  may  give  a  special  for  the  general  mortgage  without  the  consent  <  i 
family-meeting,  whose  only  duty  is  to  appraise  the  property  to  be  mortgaged.  StcU  \ 
reL  —  V.  Judge,  2  L.  586 ;  Lesamer  v.  Dashiell,  17  L.  194.  [Aliter,  where  a  9pt\ 
mortgage  once  granted  is  to  be  changed;  act  11  March,  1830,  §  3,  No.  30.] 

4  One,  dealing  with  a  tutor  for  his  property,  is  bound  to  inquire  how  the  mir 
rights  are  secured ;  and  if  secured  by  special  mortgage  in  due  form  of  law,  he  has  a  r  i 
to  consider  the  general  mortgage  extinguished.  Oascmova  v.  Avegno,  9  L.  196  ;  Ia\ 
$ier  V.  DashieO,  14  L.  470 ;  17  L.  194 

5.  Under  the  code,  it  seems,  the  commutation  ma^  be  made  during  the  tutorship  i 
after  the  appointment.     G.  G.  3308-9 ;  State  ex  reL  Fortier  v.  Judge,  14  L.  478. 

6.  A  compliance  with  act  11  March,  1830,  No.  30,  releases  all  the  tutor's  propyl 
save  that  specially  mortgaged.   Pierce  v.  McMahan,  15  L.  218. 

7.  Judicial  mortgages  acquired  by  third  persons  on  the  faith  of  a  decree  of  a  compel 
court,  commuting  the  minor's  general  mortgage  and  never  attacked,  will  be  satisfied  be  I 
the  latter.  16  L.  120;  17  L,  194;  7  R.  63.  Supra,  ILL.  (d).  No.  2.  Regxstby, 
(e),  3),  No.  7. 

8.  Act  1830  applies,  it  seems,  to  the  natural  tutor  or  tutrix  and,  §  8,  to  all  cases  wli 
special  mortgages  are  to  be  given  by  tutors  or  curators*     Lesassier  v.  DcuhieU,  17  L.  ] 

9.  The  homologation  of  the  family-meeting's  deliberations  does  not  complete  the  \ 
ceedings ;  if  the  subsequent  formalities  be  not  observed,  the  tacit  mortgage  is  intact. 

10.  The  act  seeks  to  secure  the  minor's  rights  and  the  tutor's  administration  until 
final  discharge,  and  substitutes  for  the  general  a  special  mortgage,  which  is  so  only  ai 
the  property  it  covers.     Barnard  v.  Erwin,  2  R.  407. 

11.  As  soon  as  the  special  mortgage  is  accepted  and  registered,  though  there  be  ei! 
in  fixing  the  amount  as  due  by  the  tutor,  his  other  property  is  disincumbered  as  to  tl: 
persons,    lb. 

12.  But  the  amount  fixed  as  due  by  the  tutor  does  not  conclude  the  minor,  who  ii 
open  the  account  on  the  final  settlement,  and  enforce  the  true  balance  on  the  prop<; 
specially  mortgaged.     lb. 

13.  To  pay  one  of  the  minors  at  majority,  the  property  specially  mortgaged  must 
sold  subject  to  the  mortgage  of  the  other  minors.  To  sell  it  for  cash,  and  pay  the  amo 
due  the  latter  to  the  tutor,  would  defeat  the  very  object  of  the  mortgage.     lb. 

14  The  judgment  fixing  the  minor's  rights,  when  he  sues  a  third  possessor  of 
property  specially  mortgaged,  bears  legal  interest  from  its  date.    lb.    Minors,  III.  i 
2),  No.  7. 

15.  After  the  commutation  the  court  cannot,  on  depreciation  of  the  property  specu 
mortgaged,  set  aside  its  final  decree  and  reinstate  the  legal  mortgage.  Union  Bam 
Erwin,  2  A.  657. 

16.  A  minor,  who  shows  no  equity,  shall  not  when  of  age  disturb  a  judgment 
commutation  and  burden  his  parent's  property  with  a  general  mortgage,  that  exisi 
being  ample  and  valid,  simply  because  the  preliminary  steps  in  the  family-meeting  w 
irregular.    Ferrier  v.  Ferrier,  9  A.  428. 

119 


946  •  MORTGAGE,  lY.  (e),  1) ;  2). 


(c)    Wif^i  Mortgage^ 

1)  In  GtneraL 

1.  A  wife,  haying  renounced  the  community,  has  on  its  property  and  the  hasband's  a 
mortgage  which  takes  precedence  of  their  creditors.  McDonough  v.  Tregre^  7  N.  S.  69. 
Marriage,  XIII.  (e),  3),  No.  6. 

2.  A  wife  may  exercise  her  mortgage  on  the  undivided  half  of  property  owned  by  the 
husband  jointly  with  another.     CaUe  t.  Bossier ^  4  L.  559. 

8.  By  the  Spanish  law,  P.  4,  T.  11, 11.  1,  17,  the  wife  had  a  tacit  mortgage  on  the 
husband's  property  for  both  dotal  and  paraphernal  effects.  Gasqnet  ▼.  Dimitry^  9  L. 
588. 

4.  The  wife's  mortgage,  if  it  attach  before  the  husband  sells  the  property,  will  be 
enforced  against  it  in  the  vendee's  hands.     Fastin  v.  Eastin^  10  L.  198. 

5.  The  wife's  mortgage,  existing  before  an  execution  sale  of  the  husband's  property, 
must  be  first  paid  out  of  the  proceeds,  unless  the  seizin;!:  creditor  prove  he  has  other 
property  sufficient  to  satisfy  her  claim.     C.  P.  401-3 ;    WiUis  v.  Husband^  7  R.  87. 

6.  Where  parties  marry  in  another  state  with  the  bond  fide  intention  of  removing  to 
this,  which  within  a  reasonable  time  afterwards  they  do,  the  wife's  property  received  at 
tlie  time  or  afterwards  by  the  husband,  though  before  the  removal,  will  from  the  date  of 
its  receipt  be  secured  by  her  mortgage.  C.  C.  2867;  Msher  v.  Fisher^  2  A.  774. 
Makriaqe,  XV.  (b),  2),  c.  No.  2. 

7.  When  a  wife,  her  husband's  ordinary  creditor  residing  in  another  state,  remove 
with  him  here,  the  nature  of  the  debt  is  not  changed,  nor  has  she  any  mortgage  or  priv- 
ilege on  his  property  subsequently  acquired  here.  The  laws  protecting  married  women 
take  effect  only  on  property  brought  with  them  in  kind,  or  acquired  by  them  or  the  com- 
munity aiYer  the  removal.     Arnold  v.  McBrid^^  6  A.  708. 

8.  Under  some  circumstances,  a  distinction  may  be  drawn  between  a  wife  and  third 
person.  But  when  separated  in  property,  her  mortgage  will  be  enforced  against  her 
husband's  vendee  who  cannot  invoke  the  equity  of  having  himself  paid  the  price  due 
the  original  owner,  where  no  act  giving  the  vendor's  mortgage  has  been  registered. 
Gale  V.  Maita,  7  A.  140.     Registry,  II.  (a),  1),  No.  12 ;  (c).  No.  21. 

9.  The  whole  tenor  of  our  legislation  shows  that  our  system  of  tacit  mortgages  does 
not  embrace  cases  where  the  debt  originated  out  of  the  state  when  the  debtor  himself 
was  a  non-resident.  Stewart  v.  OreditorSy  12  A.  89.  Suprct,  (b),  1),  No.  12.  Mar- 
riage, XV.  (b),  2),  p.  No.  12. 

10.  So,  the  receipt  by  a  non-resident  husband  of  his  wife's  money  gives  her  no  mort- 
gage on  his  property  here,  acquired  after  their  subsequent  removal  to  this  state.  Nor 
will  it  matter  that  she  was  entitled  to  a  mortgage  at  their  previous  domicil,  though  not 
in  the  state  where  he  received  the  money.     lb. 

11.  So,  on  the  removal  to  this  state  of  French  subjects  married  and  for  a  long  time 
after  residing  in  France,  the  wife's  tacit  mortgage  for  preexisting  claims,  originating  dur- 
ing their  residence  in  France,  will  not  attach  to  immovables  acquired  by  him  here  after 
the  removal.     Succession  of  Valansarty  12  A.  848. 

12.  Where,  in  such  ca^e,  his  debts  in  France  are  after  the  arrival  here  paid  by  the  fath^ 
of  his  wife  who  accounts  for  them  to  her  father's  succession,  she  cannot  claim  them 
against  her  husband,  if  at  all,  until  she  collate  for  them  to  her  father's  succession, 
and  so  assume  their  payment  out  of  her  own  funds.  Nor  can  such  settlement  affect  the 
rights  of  a  mortgage  creditor  of  the  husband  previously  fixed.     lb. 

See,  for  the  commutation  of  the  wife's  mortgage,  act  1855,  No.  249.  JMra,  YIL 
No.  6. 

2)  Mortgage  covering  Paraphernal  Righte. 

1.  The  immovables  of  the  husband  or  community  are  tacitly  and  generally  mortgaged 
for  the  wife's  paraphernal  funds  disposed  of  by  him  during  marriage.  6  M.  14 ;  3  N.  S. 
239;  4N.  S.  404;  3  R.  276;  7R.87;  8  R.  181 ;  2  A.  918;  3  A.  561. 

2.  Before  the  civil  code,  the  wife  had  no  mortgage  for  the  fruits  of  paraphernal  prop- 
erty consumed  by  the  husband.     Lanusse  v.  Lannctj  6  N.  S.  108. 

3.  The  wife  has  no  mortgage  on  property  sold  by  her  husband  before  the  paraphernal 
effects  came  into  his  hands.     Cable  v.  Hasieton.  4  L.  562. 

4.  In  a  credit-sale  of  paraphernal  property,  the  wife's  mortgage  attaches  only  from 
the  date  the  money  is  received  and  for  the  amount     Denaule  v.  Nunezj  6  L.  27. 


(S.  The  irile  htm  no  Mortgage  for  paraphernal  fuodB  received  b^  her  and  her  husband 
jointly  duriog  marriage,  if  not  proved  to  have  been  converted  to  his  individual  use. 
Sabin  V.  Brouti,  11  L.  559. 

6.  The  wife's  mortgage  existing  at  her  death  deacenda  to  her  h^ra.  St.  Martin  v. 
CktdxtiTM,  15  L.  419. 

7.  Wbere  the  husband  purchases  at  a  sale  in  a  auccession  of  which  his  wife  is  heir, 
and  her  portion  is  imputed  to  the  price,  her  mortgage  attaches  to  his  property  if  he  ad- 
minister her  paraphernal  estate.     RowUy  v.  RowUy,  19  L.  558. 

8.  The  words,  " or  olAertoiie  ditpo$ed of  the  tame"  in  C.  C.  2367,  refer  to  the  para- 
phernal property  itself  and  not  its  proceeik.  The  wife  has  a  legal  mortgage  for  parapher- 
nal funds  if  the  husband  apply  them  to  his  own  use,  from  whatever  source  received.  4 
B.  71;  6  R.  154;  4  A.  411. 

9.  The  wife's  mortgage  attaclies  as  completely  to  property  acquired  by  the  husband 
during  coverture,  as  to  Iliat  before ;  nor  because,  as  head  of  the  community,  he  can  sell 
its  effects  without  her  consent,  does  such  sale  pass  the  property  free  from  her  mortgage. 
JiJmton  V.  Pifiler,  4  E.  71. 

10.  Art  2367  C.  C.  is  not  repealed  by  art.  3281  or  3317.     lb. 

11.  The  wife's  mortgage  attaches  only  from  the  time  her  husband  received  the  admin- 
istration or  possession  of  the  pamphenial  property,  or  moneys,  or  applied  the  latter  to 
his  own  debts.     5R.347;  6E.  154;  10  K.  154;  5  A.  585  ;  7  A.  140;  11  A,  167. 

12.  Her  mortgage  applies  not  only  where  the  husband  sells  her  property,  but  where 
he  receives  her  money  or  disposes  of  her  property  in  any  way  for  his  individual  benefit. 
Oonwtmi  V.  Jiutbond,  6  R.  154. 

13.  The  wife's  right  to  the  adminisi ration  of  paraphernal  property  does  not  impAtr 
her  mortgage  to  secure  the  value  of  what  the  husband,  while  administering,  may  selL 

14.  For  the  protection  of  paraphernal  funds  the  wife  has  a  mortgage  only.  C.  C 
23G7 ;  Friend  v,  Fater,  2  A.  789  ;  Brouttard  v.  Dugat,  5  A.  585. 

15.  Where  the  husband's  notes  given  for  property  he  buys  at  a  sale  in  a  succession, 
of  which  the  wife  is  heir,  are  assigned  her  as  her  share;  on  a  partition,  and  afler  its  homo- 
It^ation  received  by  him,  they  will  be  secured  by  her  mortgage,  nothing  showing  that 
he  delivered  or  paid  them  to  her  or  that  she  had  the  separate  administration  of  her  prop- 
erty.    Suecettion  of  GremiUon,  4  A.  41 1. 

16.  In  such  case,  the  origin  of  the  notes  being  shown  and  the  circumstances  of  their 
delivery,  the  burden  of  proving  that  he  gave  or  paid  them  to  her  is  on  the  party  oppos- 
ing her  mortgage,     lb. 

17.  The  naked  fact,  that  the  wife  has  received  her  husband's  notes  as  paraphernal 
property  and  handed  them  to  him,  does  not  establish  her  mortgage.  So,  where  she  re- 
ceives Ihem  as  her  portion  of  a  succession  and  hands  them  to  him,  if  he  he  insolvent  at 
the  time,  she  has  no  mortgage,  in  claiming  which  the  burden  is  on  her  to  prove  his  sol- 
vency ;  if  that  be  shown,  her  mortgage  will  be  recognized.  C.  C.  2367,  3280 ;  Slatter 
T.  Tale,  4  A.  465  ;   Saccemim  of  Tele,  7  A.  95. 

18.  When  the  husband  sells  paraphernal  property,  the  wife  has  a  mortgage  for  the 
price  from  the  time  he  received  it;  hut  when  he  sells  it  after  her  death,  her  heirs  have 
no  mortgage.      WaSxr  v.  Daverger,  4  A.  569  ;  Sueceuion  of  Jordy,  5  A.  37. 

19.  Though  by  the  marriage  contract  there  be  no  community  and  the  wife  have  the 
exclusive  administration  of  her  separate  estate,  her  taat  mortgage  still  exists  for  para- 
phernal funds  not  accounted  for  by  the  husband,  whether  acting  as  her  agent  or  no' 
Sueceuion  of  LaUMe,  10  A.  634. 

3)  Mortgage  eoeering  Dotal  Bighit;  Danatitaa  propter  naptiaa;  md  Wif^t  Joint  Obllgationt  milh 

1.  The  mortgage  for  dowry  affects  property  of  the  husband  and  community,  ar 
sold  by  him  before  its  dissolution.     Caitou  v.  ManqyUi  3  M.  392. 

2.  A  donation  propter  nuptial  by  the  husband  to  the  wife  forma  no  part  of  t' 
and  is  secured  by  no  mortgage.      C.  C.  2317-18-55-67,  3287;  2  L,  543: 
659  ;  1 1  L.  28  ;  16  L.  272  j  10  R.  74. 

3.  A  minor  capable  of  marrying  may,  assisted  by  her  parents,  renouno- 
riage  contract  her  legal,  and  take  for  her  dowry  a  spedal,  mortgage.  ' 
StideS,  II  L.  28. 

4.  If  the  husband  fail  to  reinvest  funds  from  the  sale  of  dotal  prope 
a  legal  mortgage  on  his  immovables.     C.  C.  2355  ;  JUontfort  v.  ffmb 
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5.  The  wife,  authorized  hj  law  to  join  in  the  contract,  has  no  mortgage  for  money 
paid  bj  her  as  her  husband's  coobligor  in  scUdo.    Arrtettx  v.  Dugcu,  5  R.  458. 

6.  'Fhe  wife's  mortgage  secures  the  amount  of  her  dotal  rights  with  legal  interest  from 
dissolution  of  the  community.     Foriier  v.  SlideUy  7  R.  398. 

7.  By  O.  C.  p.  382,  art.  53,  §  3 ;  p.  455,  art  17,  §  3,  the  wife  was  indemnified  by  a 
tacit  mortgage  against  her  joint  obligations  with  her  husband  from  their  execution.  Wag- 
gwnan  ▼.  Zacharie^  8  R.  181. 

8.  But  this  is  changed  by  C.  C.  2412,  8280;  acts  1828,  Nos.  40,  88,  §  25.    B. 

9.  The  wife  married  before,  cannot  claim  a  mortgage  for  liability  for  her  hnsbaod 
contracted  since,  the  new  code.    Ih. 

4)  Wif(^$  Renundaiion. 

1.  The  wife's  renunciation  of  her  lien  on  her  husband's  property  ne6d  not  be  under 
oath.     Lafarge  ▼.  Morgan,  1 1  M.  462. 

2.  The  wife  may  renounce  her  mortgage  on  her  husband's  estate  for  her  dotal  and 
other  rights.     Treme  v.  Lanattx,  4  N.  S.  230. 

3.  If  a  mortgagor's  wife  renounce  her  rights,  she  will  be  postponed  to  the  mortgagee. 
Dreux  v.  OreditarSy  4  N.  S.  629. 

4.  The  wife's  renunciation  releases  only  the  property  on  which  she  renounces.  La^- 
us$e  V,  Lanna,  6  N.  S.  107 ;  Dreuxy.  Oredxtors,  A.  502.     Evidekcis,  III.  (a),  No.  8. 

5.  The  wife  cannot  be  sued  for  a  renunciation  of  her  rights  on  property  held  by  plain- 
tiff under  her  husband.     MiUer  y.  Fotu^her^  6  L.  639. 

6.  Even  before  act  27  March,  1835,  No.  74,  the  wife  could  renounce  her  rights  on 
property  ceded  by  her  husband  to  his  creditors,  in  a  compromise  with  them  for  part  of 
her  claim.     PanneQ  v.  Overtonj  12  L.  555. 

7.  A  wife  who  purchases  the  estate  of  her  deceased  husband,  on  which  there  is  a 
mortgage  she  has  assumed,  cannot  oppose  her  own  claims  to  those  of  the  mortgage  cred- 
itor in  whose  favor  she  has  renounced.     Kenner  v.  HoUidag,  19  L.  154^ 

8.  Where  several  lots  are  mortgaged  by  the  same  act  separately  and  specially  for  a 
fixed  part  of  the  debt,  and  the  wife  renounces  her  rights  on  them,  a  surplus  at  a  sale 
under  the  mortgage,  yielded  by  any  one  lot  over  its  part  of  the  debt,  must  be  applied  to 
her  claims  afler  deducting  its  proportion  of  the  costs  of  the  sale.  Brassac  r.  Ducros,  4 
R  335. 

9.  A  married  woman,  under  twenty-one  years  of  age,  cannot  make  a  valid  renuncia- 
tion.    Act  27  March,  1835,  No.  74;  Breaux  v.  Oarmow^e,  9  R.  36. 

10.  A  substantial  compliance  with  the  proviso  of  that  act,  requiring  the  notaiy  to 
detail  in  the  instrument  and  explain  verbally  to  the  wife  out  of  her  husband's  presence 
the  nature  of  her  rights,  etc.,  is  essential  to  the  renunciation  which  is  otherwise  invalid. 
Succession  of  QremiUcn,  4  A.  411 ;  Ashford  v.  TibfntU,  11  A.  167. 

11.  The  wife's  renunciation  simply  yields  her  mortgage-rank  to  the  party  in  whose 
favor  she  renounces ;  but  he  is  not  subrogated  to  her  claims  nor  can  he,  as  assignee 
thereof,  exercise  her  accessory  right  of  mortgage,  which  can  be  enforced  only  by  the 
holder  of  the  principal  obligation.  He  can  only  look  to  his  own  mortgage,  which  dates 
but  from  its. inscription.     Porchc  v.  Le  Blanc,  12  A.  778. 

12.  Though  the  wife  by  her  renunciation  was  considered  in  Oasguets  case,  Marriaos, 
VIII.  (c),  No.  10,  as  becoming  her  husband's  surety,  yet  the  law,  conceding  the  correct- 
ness of  that  decision,  has  been  since  so  modified  by  act  1835  as  to  expressly  authorize 
ft  renunciation  by  the  wife  of  full  age.     Nor  is  it  void  under  2412  C.  C.     lb. 

1 3.  A  declaration  in  a  renunciation,  that  the  wife  is  irrevocably  deprived  of  aH  re- 
course on  her  husband's  property,  does  not  invalidate  the  contract;  it  may  be  regarded 
as  surplusage.    lb, 

14.  The  husband's  agreement  with  his  creditor  to  procure  his  wife's  renunciation  does 
tiot  affect  it  when  obtained,  in  the  absence  of  any  allegation  or  proof  of  threats  of  violence 
or  fraud  by  him.     lb. 

15.  When  the  renunciation,  fully  setting  forth  the  property  and  nature  of  the  wife's 
claims  thereon,  refers  specially  to  the  mortgage  in  favor  of  the  husband's  creditor,  the 
two  acts  must  be  taken  together  as  the  contract  between  the  parties.  No  law  requires 
the  nature  and  amount  of  the  husband's  debt  to  be  specifically  set  forth  in  the  renuncia- 
tion,   lb. 

16.  In  GoAqusCt  case  which,  without  naming  it,  directly  overruled  the  elaborate  de^ 
cision  in  Trem^s  case,  mjpnra.  No.  2,  the  wife's  renunciation  was  held  void  under  2412 
C.  C. ;  pending  a  rehearing  in  that  case,  act  27  March,  1835,  No.  74,  was  passed,  and 


since  then  Ihe  validity  of  a  renunciatioa  by  a  wifa  of  full  age  bas  b«eD  anqnestioiied. 
Succemtm  of  Penny,  11  A.  194. 

See  act  1855,  No.  288.  Infra,  VIL  No.  5.  Evidence,  XXIV.  (a),  No.  14.  Mab- 
EIAGE,  VIII.  (c). 

V.  Of  Judicial  Mobtgaoes. 

1.  A  judgment  gives  a  lien,  not  when  docketed,  but  when  roistered  with  the  record- 
er of  mortgages.     Hanna  v.  Crtditort,  12  M.  82. 

2.  Neither  a  judgment,  nor  a^./o.  from  another  state, gives  a  lien  which  thecourtHOf 
this  state  can  reoognize.     MeKenxie  v.  Havard,  12  M.  101. 

S.  A  judgment  in  favor  of  a  creditor  of  a  succession,  recognizing  him  as  such,  gives 
him  no  mortgage  against  the  succession  or  the  heirs  ;  and  if  he  have  it  recorded,  he  is 
liable  in  damages  to  the  parties  injured  thereby.      Waters  v.  Merrier,  4  L.  17. 

4.  When  a  default  is  confirmed,  the  mortgage,  it  seems,  dates  from  the  final  judgment 
and  not  tlie  confirmation,     higham  v.  Thoma»,  6  L.  6S. 

5.  The  registry  of  a  twelve  months'  bond  gives  no  mortgage.     Alexander  v.  EvaTti, 

10  L.  136  }  PerkiTU  v.  Bank  of  La.,  5  A.  222.     Execdtion,  V.  (d),  6),  a,  No.  17. 

6.  A  judicial  mortgage  cannot  without  the  creditor'a  consent  be  restricted  to  any  par- 
ticular property,  though  unincumbered  and  more  than  sufiicient  to  secure  the  debt.     Act 

11  March,  1880,  No.  80,  relative  to  tutors  and  curators,  does  not  affect  judgment  cred- 
itors.    Hadwin  v.  Fiek,  1  A.  43. 

7.  The  mortg^e  does  not  affect  slaves  afler  their  emandpation,  if  not  fraudulent.  G. 
C.  190 ;  Tm/lor  v.  Roitrop,  3  A  100. 

8.  In  the  common-law  states  a  general  lien  on  land,  resulting  from  a  judgment,  gives 
per  Me  no  right  in  the  land  itself,  but  only  a  right  to  levy  on  it  to  the  exclusion  of  adverse 
interests  subsequent  to  the  judgment,  and  can  only  be  made  effectual  by  a  levy.  Young 
▼.  TempUton,  4  A.  254. 

9.  The  regjjtry  of  a  decree,  rendering  a  foreign  judgment  executory,  creates  a  judicial 
mortgage.     C.  C.  3289-94,  3314-30-31 ;  C.  P.  545  ;  Bmnafe  v.  Lane,  5  A  225. 

10.  The  judicial  mortgage  has  vitality  only  by  inscription ;  no  inscription,  no  mortgage. 
A<Ue  V.  Aniy,  5  A.  631  j  Ford  v.  Tilden,  7  A  633. 

11.  A  judicial  mortgage  cannot  be  acquired  on  slaves,  not  attached  to  a  plantation 
whoee  owner  lives  out  of  the  state.  As  regards  judgment  creditors,  such  slaves  stand 
on  the  same  footing  as  movables.     JUcdlard  v.  Carpenter,  G  A.  S<J7. 

1%  A  judgment  with  a  sluy  of  execution  for  a  certain  time,  not  yet  expired,  operates 
as  H  mortgage  from  its  regist^.     Tokdano  v.  Pelf,  7  A.  60. 

13.  One  in  possession  does  not,  by  accepting  a  quitclaim  under  private  signature  from 
another,  recognize  him  as  owner  so  as  to  entitle  the  latier's  creditor  whose  judgment  is 
recorded  subsequently,  though  before  the  quitclaim,  to  enforce  his  judinal  mortgage  on 
the  property.     C.  C.  3296 ;  GaiUard  v.  Nieolae,  9  A.  176. 

14.  A,  always  in  possession,  by  private  act  transferred  a  slu'e  to  B  who  by  a  similar 
act  the  same  day  reconveyed  the  slave  to  A.  Aflernards,  buT  before  the  simultaneous 
registry  of  these  acts,  plaintiff  recorded  a  judgment  against  B.'  JiM ;  the  instruments 
bearing  the  same  date  were  parts  of  the  same  transaction ;  no  oontinning  estate  vested 
in  B,  from  as  soon  as  to  whom  the  title  passed,  on  which  subsequently  plaintiff's  mort- 

gge  could  operate  ;  and  the  record,  which  exhibited  a  transient  investiture  of  title  i' 
showed  at  the  same  time  its  simultaneous  transmission  to  A  from  whom  he  deriv 
it     lb. 

15.  The  registry  of  a  judgment  for  a  community  debt  against  the  husband  after 
wife's  death  creates  a  mortgage  only  against  his,  and  none  against  her,  share  of  thf 
munity  properly.     Sueeenion  of  Scott,  9  A  836. 

16.  A  mortgage  results  from  a  bond  Jide  judgment,  thongh  rendered  on  def 
confession.  0.  G.  p.  453,  arts.  8,  9  ;  C.  C.  3225-89  ;  C.  P.  567  j  Hevitt  v.  Si 
A.  100  ;  Flemming  v.  Rotchford,  R,  400.     Judgment,  X  Noe.  9,  20. 

17.  All  a  debtor's  hereditary  rights  to  and  actions  for  property  of  a  succer 
been  sold  under  execution,  a  contest  for  the  proceeds  arose  between  the  »ef 
and  two  others,  A  with  a  judgment  inscribed  in  the  parish  where  the  ^ 
opened  and  the  seizure  and  sale  made,  and  B  with  one  inscribed  in  that 
domicil.     After  this  sale,  the  whole  succession  property  having  been  sn 
tive  value  of  the  movables,  immovables,  and  slaves  thus  determined. 
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the  execution  fund  into  three  parts  in  the  same  ratio,  allotting  that  corresponding  to  the 
movables  to  the  seizing  creditor,  that  corresponding  to  the  immovables  to  A,  and  the  laat 
to  B.  A  alone  appealed,  and  B  in  his  answer  prayed  for  an  increase  of  his  portion  from 
the  seizing  creditor's.  Held;  the  judgment  must  be  affirmed.  Voorhie$  v.  De  Mane, 
12  A.  864. 

18.  ^  Immovables  "  in  C.  C.  8256  embrace  onlj  things  immovable  bj  nature,  as  landa, 
buildings,  etc.  An  action  for  an  immovable  estate  or  entire  succession,  though  legally  an 
incorporeal  immovable,  is  not  included  therein  and  so  not  susceptible  of  mortgage.    Ik 

19.  Art.  S296  C.  G.  does  not  enlarge  the  catalogue  of  things  susceptible  of  mortgage, 
if  indeed  it  embrace  them  all  except  ships  and  other  vessels.     lb. 

20.  An  entire  succession,  without  regard  to  the  property  of  which  it  is  composed,  can- 
not be  mortgaged.     lb. 

21.  A  judicial  mortgage  cannot  attach  to  an  immovable  action  as  distinguished  from 
its  object,  nor  to  the  debtor's  entu*e  interest  in  the  movables,  slaves,  and  immovables  com- 
posing a  succession  he  inherits.  If  to  anything,  it  attaches  only  to  his  undivided  inte> 
est  in  the  immovables  situated  in  the  parish  where  the  judgment  is  inscribed.    lb, 

22.  Merrick,  C.  J.,  concurring*  I  concur  in  the  conclusion,  though  it  seems  onDeces- 
sary  to  decide  whether  an  action  to  recover  an  entire  succession  be  susceptible  of 
mortgage.     Jb. 

23.  The  mortgage  attached  to  the  heir*s  interest  in  each  of  the  succession  immovables, 
precisely  as  if  he  had  bought  the  like  interest  by  a  single  or  a  succession  of  parefaaaes, 
save  only  the  creditor's  liability  to  be  defeated  in  part  by  the  shifting  of  his  mortgage 
by  the  partition  to  immovables  of  less  value.  C.  G.  1434;  Infroy  VIII.  (c),  Nal2; 
Jb.  et  Id. 

24.  Buchanan,  J.,  dissenting.  The  object  seized  and  sold  was  an  entire  thing, distinct 
from  its  constituent  elements.  It  was  an  action  for  an  entire  succession  which,  one  and 
indivisible,  clothes  its  purchaser  with  all  the  rights  of  heir,  and  whose  proceeds  therefore 
represent  the  entii-e  estate.     Jb.     Execution,  V.  (a),  3),  c,  §  1,  No.  5. 

25.  This  right  was  an  immovable  subject  to  alienation,  and  ialling  within  the  int 
class  of  objects  susceptible  of  mortgage  as  laid  down  in  3256  G.  G.  Nor  is  there  any 
inconsistency  between  arts.  462-3,  of  which  the  former  refers  to  the  latter  as  explana- 
tory of  its  meaning.     G.  G.  2424 ;  Jb.  et  Id. 

26.  By  3296  G.  G.  all  the  debtor's  Immovables  are  subject  to  the  judicial  mortgage. 
The  right  of  inheritance,  or  the  action  for  an  inheritance,  is  declared  by  various  texts 
in  terms  unambiguous  to  be  an  immovable.  G.  G.  463, 1023.  That  right  or  action  thea 
is  subject  to  the  judicial  mortgage.  Nor  does  it  matter,  whether  the  particular  objects 
composing  the  succession  be  movable  or  immovable ;  the  action  for  its  reooveiy  is  still 
immovable.     lb.  et  Id. 

27.  It  seems  inconsistent  to  allow  the  seizing  creditor  a  right  of  privilege  on  the 
movables  at  the  same  time  with  the  mortgagee's  hypothecary  right  on  the  immovables. 
The  judgment  effects  a  total  change  in  our  jurisprudence,  though  no  dissatisfaction  be 
expressed  with  the  decisions  on  which  it  rests.     lb.  et  Jd. 

See  Suprciy  II.  Gon#itution,  II.  (c),  3),  c.  No.  15.  Executory  Process,  II. 
(b),  8),  Nos.  3, 11, 12.*  Insolvency,  IV.  (b),  Nos.  U,  17,  Jitdoment,  XIV.  No.  9. 
Kegistry,  IL  III.  (a),  1),  b,  No.  8 ;  d.  No.  10. 

VI.  Of  the  Effects  of  Mortgages  apart  from  their  Bank. 

(a)    Jn  General, 

1.  A  mortgage  cannot  take  possession  against  the  mortgagor's  will,  though  the  mort- 
gage purport  on  its  face  to  be  a  sale.     Baron  v.  Phdan^  4  M.  89. 

2.  A  foreign  creditor  with  a  lien  or  mortgage  has  precisely  the  same  rights  as  a 
domestic  creditor.     Ohio  Ins.  Go.  v.  JSdmondsony  5  L.  304.     Laws,  IL  (a),  No.  o. 

See  Execution,  V.  (a),  2),  Nos.  6,  8 ;  4),  Nos.  4, 11.    Partition,  II.  Nos.  10, 11. 

(b)  Effects  at  regards  the  Principal  Obligation  and  Thing  Mortgaged. 

1.  Fruits  of  mortgaged  property,  whilst  in  the  mortgagor's  hands,  are  subject  \o  the 
mortgage  ;  they  cease  to  be  so  after  its  transfer  to  a  bond  fide  purchaser  and  possessor. 
G.  G.  456 ;  5  N.  S.  52 ;  9  R.  256. 

2.  A  third  possessor  may  make  any  change  he  pleases  in  buildiogB  on  the  property ; 


bat  if  he  dimmish  its  relue  therebj,  he  will  be  regponsible  to  the  mortgagee.     BotOttar 
V.  Htndenon,  5  N.  S.  187. 

3.  The  land  and  the  third  poMessor's  useful  impravemeots  enhancing  its  value  are  to 
be  separately  apprtused  after  the  sale,  and  the  proceeds  divided  proportionally  between 
him  and  the  creditor,  adding  to  the  latter*s  share  and  deducting  from  the  former's  the 
rents  after  notice  of  seizure.   Lantmt  v.  Lanna,  6  N.  S>  114  ;  Brown  •v.Btmiu,  2  A.  365. 

4.  A  partition  of  land  does  not  alter  the  nature  and  effect  of  a  prior  mortgage  of  an 
undivided  part  thereof.    Brwin  v.  OrUiion,  6  L.  214. 

5.  A  mortgage,  securing  an  obligation,  covers  its  accessory  interest  though  not  men< 
tioned.     Barbarin  v.Bamelt,  7  L.  481.     Pbitilkge,  I.  No.  1. 

6.  The  price  of  immovables  producing  fruits  bears  interest  which,  as  accessoij  to  the 
capita],  is  covered  by  the  vendor's  mortgage  or  privilege.  CaldweU  v.  OreditorB,  9  L.  267 ; 
JUattm  V.  Ma$(m,  12  L.  593.     Privilege,  III.  (b),  1),  No.  4. 

7.  The  interest  is  covered  from  the  time  it  falls  due.     Ih. 

8.  A  creditor  by  exercising  his  moitgage,  and  notilying  defendant  that  the  order  of 
seizure  is  in  the  sheriff's  hands,  acquires  a  lien  on  the  whole  crop  growing.  C.  C.  456-7, 
8245-78,  3371 ;  Wmiamt  Y.Oier,  14  L.  531.     Execution,  V.  (a),  6),  a.  No.  19. 

9.  The  mortgage  covers  the  interest  of  the  debt  and  the  costs  of  foreclosure.  &cchang« 
Cb.v.raifcn,  15L.  431.    Costs,  UI.  (a),  No.  11.    Oblioations,  VII.  (a),4),No.  12. 

10.  Property  specially  mortgaged  cannot  be  sold  to  pay  part  of  the  debt  secured ;  the 
mortgage,  in  its  nature  indivisible,  clings  to  every  portion  of  the  thing.  C.  C.  3249 ; 
Pepper  v.  Buniap,  16  L.  163;  Adamt  v.  Laar,  3  A.  144  Execution,  V.  (d),  2), 
Nos.  8,  5. 

U.  A  third  possessor  of  part  of  the  property  mortgaged  cannot  require  it  to  be  held 
liable  otAj  pro  rata.     Bagley  v.  TaU,  10  R.  45. 

12.  Each  and  every  part  of  the  thing  mortgaged  is  liable  for  each  and  every  portion 
of  the  debt  O.  Supra,  III.  (e),  Nos.  2,  4.  Pritilbob,  III.  (b),  I),  No.  I ;  (c),  1), 
No.  1. 

13.  The  mortgagee,  if  not  the  vendor  of  proper^  produdng  froits,  is  not  entitled  as 
an  equivalent  theretbr  to  legal  interest  without  a  demand  or  agreement  to  that  effecL 
So  the  holder  of  a  mortgage  note,  not  executed  for  the  price  of  a  thing  sold,  cannot  re- 
cover interest  thereon  if  not  protested.     C.  C.  2581 ;  (Mier  v.  Orediior$,  12  it.  398. 

14.  A  mortgage  bears  on  the  estate  but  not  the  gathered  crops  unless,  before  gathered, 
aeized  by  the  creditor.     C.  C.  457 ;  Bonafe  v.  Lane,  6  A.  225. 

15.  Slaves  are  subject  to  a  mortgage  existing  on  their  mother  at  their  birth.  SoUbeUat 
V.  Contolidated  Auociatitm,  11  A.  682.     Privilege,  III.  (b),  1),  No.  3. 

16.  A  judicial  mortgage  secures  both  the  principal  debt  and  accessory  costs  in  obtmn- 
ing  the  judgment.     Scott  v.Jackton,  12  A.  640.     Ebgistry,  I.  (c).  No.  16. 

17.  The  mortgage  of  a  sugar-plantation  under  culture  covers  animals  and  movables 
though  not  designated,  if  attached  to  the  land  for  its  iise  and  improvement.  They  are 
immovable  by  destination  and  part  of  the  plantation.  C.  C.  459  ;  Mounter  v.  Zuntx, 
14  A.  15. 

18.  The  mortgagee's  rights,  vesting  on  execution  and  re^stry  of  his  mortgage,  can- 
not he  impaired  by  subsequent  contracts  without  his  consent  between  the  mortgagor  and 
third  persons.     Barelii  v.  &ymaniki,  14  A.  47. 

19.  So,  when  the  lessee  of  property  previously  mortgaged  gives  his  negotiable  notes 
for  future  rents  to  the  mortgagor,  and  the  properly  under  a  foreclosure  is  bought  in  by 
the  mortgagee,  the  latter  may  compel  the  lessee  to  surrender  the  premises  or  pay  fo' 
their  occupation,  notwithstanding  his  payment  of  the  notes  to  a  bond  fide  holder.  C  '' 
S186,  8245 ;  lb. 

See  ExBCDTTOK,  V.  (d),  7),  No.  29. 

(c)  ^ipofheearjf  Action. 
I)  In  Gattmi. 

1.  One  joint  owner  may  enforce  his  mortgage  on  the  undivided  portion  of 
though  a  suit  for  partition  be  pending.     Gfeiiee  v.  Maiffnan,  3  L.  531. 

2.  A  mortgage  can  be  enforced  agiunst  a  third  possessor  only  by  the  hy 
tion.     6  L.  283  ;  3  N.  S.  336 ;  6  A.  550. 

3.  A  hypothecary  is  a  real  action,  whether  the  property  be  in  tbe  bar 
ga«>r  or  third  persona.     Elioyn  v.Jackton,  14  L.  411. 

See  CODBTS,  II.  (g),  2).    EXECCTOBT  FrOCESB.    iMSOLTEMCr,  I^ 


Wi  MORTGAGE,  VL  (e),  8) ;  S). 

2)  Eieetion  of  Pnjoeedings  and  their  Injunction. 

1.  A  note,  secured  bj  special  mortgage,  may  be  sued  on  vid  ordinandi  Oroghan  v. 
Conrad,  11  M.  555. 

2.  A  mortgagee  may  enforce  his  claim  against  a  third  possessor  bj  an  ordinarjactioa; 
but  he  cannot  proceed  at  the  same  time  vid  execuUvd  and  vid  ordinarid  ;  if  he  do,  the 
former  merges  in  the  latter,    d  N.  S.  498 ;  lb.  655  ;  4  N.  S.  402. 

8.  A  third  possessor,  who  makes  no  defence  within  ten  days  after  nolioe  of  the  older 
of  seizure,  cannot  ei\}oin  the  execution.    JBabin  v.  Lain^y  4  N.  S.  611. 

4.  Where  the  mortgagee  proceeds  against  the  third  possessor  in  a  court  having  joiis* 
diction  of  the  latter's  domicil,  but  not  of  the  place  where  the  property  is  situated,  he  must 
sue  vid  ordinarid,     Gravier  v.  Baron,  4  L.  241. 

5.  Where,  after  irregular  proceedings  by  executory  process  to  enforce  a  judicial  mort- 
gage against  a  third  possessor,  plaintiff  files  a  supplemental  petition  on  which  issae  is 
joined,  and  which  with  the  original  petition  for  an  order  of  seizure  is  tantamount  to  an 
ordinary  hypothecary  action,  the  mortgage  will  be  enforced.  C.  F.  68 ;  Desohry  t.  Obr- 
menOf  9  A.  180. 

6.  A  third  possessor  not  personally  liable,  though  more  than  ten  days  have  elapsed 
since  he  was  served  with  an  order  of  seizure,  may  enjoin  the  sale  on  llie  ground  that  Ae 
mortgage  is  extinguished.     Lewi$  y.  Labauve,  13  A.  382. 

7.  The  deUy  for  opposing  the  sale  under  3366  C.  G.  is  as  much  a  rule  of  proceeding 
as  any  delay  in  the  code  of  practice,  in  which  the  whole  object  of  that  artide  seems  to 
have  been  revised.  C.  C.  3365 ;  C  P.  70-1-2,  738-9,  749.  The  limitation  of  ten  dajs 
is  not  an  ordinary  prescription  barring  debts,  but  a  rule  of  proceeding  in  the  nature  of 
an  answer  to  be  filed  within  a  given  delay.  And,  as  such,  art.  3366  C.  C.  is  pro  (onto 
repealed  by  act  25  March,  1828,  §  25,  No.  83.    A    Codes,  II.  Ko.  5. 

8.  Art.  3366  C.  G.,  if  in  force,  does  not  pronounce  the  penalty  of  nullity  against  a 
third  possessor,  who  makes  no  oppoution  within  ten  days ;  and  the  delay  falls  within  the 
rule  that,  what  is  ordered  to  be  done  within  a  given  time  may  be  done  afterirards  if  not 
concluded  by  some  action  of  the  court  or  opposite  party.  Time,  No.  11.  lb.  [Colk,  J^ 
concurred  on  thisy  and  the  ground  following.'] 

9.  Besides,  art  3366  C.  C.  refers  to  oppositions  and  not  injunctions  between  which, 
treated  of  as  they  are  in  the  code  of  practice  under  distinct  heads,  a  distinction  may  be 
made.     Babin's  case,  fupra.  No.  3,  was  decided  before  act  1828.     lb. 

10.  Spofford,  J.,  dissenting.  A  third  possessor  differs  from  the  debtor  who  slone, 
under  738  G.  P.,  can  make  exposition  at  any  time  before  the  sale.  G.  P.  68-74^  744 
These  articles  are  not  inconsistent  with  G.  G.  3366 ;  the  omission  of  the  code  of  practice, 
when  treating  of  the  hy{)othecary  action,  to  limit  the  third  possessor's  opposition,  indi- 
cates the  intention  not  to  change  the  law  which  had  been  judicially  interpreted.  There 
is  then  no  repeal  by  implication.     lb. 

11.  The  limitation  of  ten  days  is  no  more  a  rule  of  proceeding  than  the  prescription 
of  various  actions  in  the  civil  code  and  different  statutes ;  act  20  February,  1817,  §  IS, 
No.  41.  Act  1828,  §  25,  embraced  statutory  rules  of  practice  without  rep^fding  in  the 
civil  code  what  could  harmonize  with  the  code  of  practice.    3.  et  Id. 

12.  The  argument  that  art.  3366  G.  G.,  if  in  force,  is  inapplicable,  was  considered  snd 
held  unavailing  in  Babin*s  case,  whose  authority  has  to  this  time  remained  unimpaired. 
lb.  et  Id.  [  Thii  position  is  noifuUy  sustained  by  a  reference  to  Babin's  case,  in  which  no 
aUusion  is  made  to  any  distinction  to  be  drawn  between  an  it^unction  and  oppositioii*'] 

See  ExsouTOBT  Process,  IY. 

3)  Qmcurrent  Mortgagees  f  Mortgagor's  TitU;  and  Latent  Equities  of  Third  PersoKL 

1.  A  prior  cannot  prevent  a  sale  by  a  subsequent  mortgagee;  he  must  exercise  his 
rights  on  the  proceeds.  6  N.  S.  614;  7  N.  S.  281 ;  9  R.  256;  2  A.  360;  5  A  786. 
Infra,  7),  No.  1.  Executory  Process,  II.  (a),  Na  6.  Injunction,  IL  (b),  8), 
No.  14.    Privilege,  I.  No.  2. 

2.  A  bond,  fide  purchaser,  ignorant  of  the  nature  of  the  sale  to  the  vendor,  csn- 
•not  be  affected  by  any  fraud  between  the  original  parties.  So  a  mortgage  being  in 
the  nature  of  an  alienation,  the  mortgagee  ignorant  of,  is  unaffected  by,  the  mortga- 
gor's frauds  in  acquiring  his  title.  Foster  v.  Foster,  1 1  L.  408 ;  Stockton  v.  OradSxk, 
4  A.  285.  Supra,  III.  (d),  No.  2;  Infra,  TGL  (c).  No.  17.  Attachment,  Vll. 
(c),  No.  19.  Evidence,  XII.  (h),  Nos.  8, 13.  Bkgistrt,  IIL  (b),  Sali^  V-  («)» 
No.  1. 
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3.  Neither  the  wife  nor  any  other  special  or  genera 
preference  on  the  proceeds,  can  prevent  a  sale  bj  an  inf 
C.  P.  710-13-14^15 ;    VanhiUe  y.  Husband,  5  R.  496 ; 

4.  Where  notes  held  bj  different  persons  are  secare 
of  them  can  arrest  a  sale  by  another.     His  only  right 
into  court  for  distribution.     City  Bank  v.  Mclntyre^  8  I 

5.  Where  pending  proceedings  to  enforce  a  mortgs 
apparent  title  with  the  true  owner's  consent,  the  lat 
property  and  afler  issue  the  mortgage  is  foreclosed,  t! 
against  that  of  the  true  owner  though  recogniised  as  su 
erieh  v.  Toby,  6  A.  462.  Suproy  III.  (d),  No.  12. 
14,15. 

6.  Where  property,  really  a  judgment  debtor^s,  is  re 
who  mortgages  it  to  one  in  good  faith,  the  latter  is  not 
the  judicial  mortgage.  But  if,  instead  of  being  in  g 
afiected  with  the  equity,  yet  his  assignee  in  good  fait] 
A.  809. 

7.  Subsequent  mortgagees  may  contest  the  validity 
and  ascertain  by  action  whether  they  be  real  or  mere 
real,  whether  in  fraud  of  their  rights  as  creditors.    Pic^ 

8r  Third  possessors  cannot  repudiate  their  own  titl 
debtor.  If  they  have  acquired  nothing,  the  property  \i 
est  to  oppose  its  seizure.  If  they  have  acquired  sometl 
ever  it  may  be,  with  no  greater  rights  than  his  and  subj 
at  the  time  of  the  transfer.  Flulur  v.  Bobo,  11  A.  609 
Actions,  IL  (c),  3),  Na  2. 

9.  So,  the  vendee  of  a  sheriff  cannot  object  that  tl 
mortgage  at  the  registry  of  his  bond,  because  part  of  th 
not  cease  to  be  such  until  after  he  had  parted  with  his  ii 
quishment  from  congress  had  been  made  in  his  favor. 

10.  The  minor's  unliquidated  mortgage  does  not  pr 
the  owner's  judgment  creditor.  C.  P.  710 ;  Eagan  v.  Bei 
Nos.  13,  32. 

11.  The  negotiability  of  mortgage  notes,  when  the  n 
and  fraudulent  title,  cannot  cure  the  defects,  nor  impa: 
existing  before  such  title  was  acquired.  Nor  will  it  mi 
in  another  state  and  that  the  holder  took  the  notes  for  ^ 
out  notice.  Bowman  v.  McKUroy,  14  A.  587.  BiLLi 
34.     Rkgistbt,  II.  (a),  4). 

12.  So  where  slaves,  mortgaged  in  another  state,  are 
brought  here  clandestinely  and  in  fraud  of  the  mortgag 
fraudulent  vendee,  whose  mortgage  notes  for  the  price 
for  value  and  without  notice,  his  mortgage  will  be  infei 
itors  [though  never  registered  Aere].     lb. 

See  Infroy  VIII.  (b).  No.  21. 

4)  Liquidaium  of  Mortgagee's  TUle;  its  Suffidenqf  and  Effk 

1.  Under  the  old  code  a  mortgagee  could  not,  before  j 
ceed  against  the  third  possessor.     5  M.  400;  10  M.  48  i 

2.  The  creditor  need  not  produce  the  evidence  on  w 
against  the  debtor,  in  proceeding  against  the  third  posf 
erally  question  its  validity.  Bernard  v.  Vignaud,  10  It 
XXII.  (d),  Nos.  3,  9,  et  al 

3.  But  he  cannot  object  that  it  was  obtained  without  \ 
dies  of  the  insolvent  mortgagor,  whose  functions  had  ex 

4.  The  rule  requiring  the  act  of  mortgage  to  be  pre 
seizure  against  a  third  passessor,  cannot  apply  to  a  tacit 
Bernard  v.  Vignaudy  1  N.  S.  1. 

5.  In  proceeding  against  a  third  possessor,  no  jud 
debtor,  when  he  has  failed  and  the  debt  been  recognized 
3  N.  S.  229. 

6.  A  third  possessor  holds  the  property  subject  to  tb 
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hM&y  and  cannot  be  affecsted  by  any  underBtoDdrng  of  the  parties  at  tke  lime  or  any  rab- 
aequeat  agreement     Owrton  ▼.  Archtnen-d,  5  N.  S.  207. 

7.  When  the  oonsidenitioB  of  a  mortgage,  registered  before  his  pardiase,  k  impeached 
by  the  third  possessor,  primd  facie  evidenoe  of  interest  in  the  contract  with  proof  of 
advances  in  money,  ^cc*  to  the  mortgagor  will  authorize  a  recovery.  Deverfes  ▼.  Lammstey 

9  L.  179. 

6.  A  third  possessor  may  show  that  the  mortgage  he  is  oidled  on  to  pay,  as  exiBtiDg 
at  the  time  of  the  adjodioalioa  to  him,  is  null  and  t£al  his  bid  was  for  the  molate  Taha 
of  the  property.    Peeit  v.  Wibrn,  19  L.  478. 

9.  The  mortgage  cannot  be  enforoed  against  the  Hhitd  pooeeosor^  withoat  proof  of  its 
r^stry.     Oam^  v.  Orediton,  2  R  17.    ExEOirtoaT  Pbogbss,  II*  (b),  3),  No.  7. 

10.  The  minor's  mortgage  cannot  be  enforced  against  the  third  possessor,  until  die 
tutor's  accounts  be  settled.     Gilbert  v.  Bttr^  7  R.  15.    Plbadin<»,  VL  (a),  3),  Na  16. 

11.  But  judgment  for  the  minor  on  opposition  to  a  tableaa  in  the  tatoi^s  soooesnoB, 
recognizing  his  mortgage  and  the  amount  of  his  cialm,  is  a  sufficient  settlement    Ih, 

12.  Where  a  mortgagor  agrees  to  convey  anincombered  property  to  the  BKirtgagee^ 
who  in  consideration  is  to  assign  his  mortgage  judgment  or  acknowledge  satisfiictkm 
thereof  with  subrogation,  the  latter,  when  disturbed  in  the  property  so  ooirreyed  by 
the  seizure  of  ano&er  creditor,  may  without  rescinding  the  contract  enforoe  his  mort- 
gage judgment  against  the  original  property  though  in  the  hands  of  a  third  posaeasor. 
Farrar  t.  Rowley^  t  A.  475. 

18.  Since  the  code  of  practice,  no  judgment  against  the  debtor  n  necessary  whether 
the  via  executiva  tive  tprdinaria  be  employed.  An  amicable  deomad  from  him  or  his 
iieirs,  thirty  days  before  filing  the  petition,  is  alone  required.  C.  P.  69;  R€baikaM% 
Tete,  8  A.  73. 

14.  Mortgage  notes  for  the  price  of  succession  property^  payable  to  the  legal  repre- 
sentatives, were  fraudulently  carried  away  by  the  administratrix  who  abaccmded,  as  aho 
the  purchaser  after  selling  the  property  to  d^endant  HM;  the  administrator  may  me 
defendant  for  the  price  without  calling  on  the  administratrix  for  an  account,  or  making 
her  or  the  purchaser  parties.  The  defence,  that  the  notes  might  have  been  paid  to  the 
administratrix,  goes  to  the  merits  and  cannot  avul  as  an  exception.  Brcwn,  v.  SadUr^ 
13  A.  205.     ihjra,  4$),  No.  9. 

15.  The  mortgage  being  indivisible  and  but  accessory  to  the  debt,  no  decree  can  be 
rendered  for  the  sale  of  the  property  in  an  ordinary  action,  against  the  parties  to  which 
a  judgment  cannot  be  rendered  for  the  whole  debt     It  is  in  this  sense,  that  a  moitgige 

10  indivisible.     C.  P.  66,  67 ;  C.  C.  1382,  2108 ;  Stdoy  v.  Chexnaidr^,  14  A.  567. 

16.  Thus;  the  mortgagor's  surviving  widow  in  community  was  soed  individoaily  for 
half  the  debt  and,  as.  tutrix  of  the  minor  heirs,  for  the  other  and  for  a  sale  of  the 
property.  HM;  though  the  action  be  properly  begun  against  her  as  tutrix,  yet,  having 
subsequently  qualified  as  administratriv,  she  must  be  made  a  iMirty  in  that  capacitj, 
otherwise  the  succession  would  not  be  bound.  76.  ExBonrOBT  ]procb8S,  IIL  (b), 
No.  23. 


5)  Who  may  U  Swd  ai  Third  Posaettor;  .2>s/%ndbRt*«  LuAOky  and  IXm^im^i. 
^  1.  The  sale  of  land,  as  subject  to  a  mortgage,  does  not  make  the  purbhasor  persomllj 
responsible.    Balfour  v.  Giew,  4  N.  S.  154.    Execution,  V.  (d),  3)  ;  8),  a.  No.  4 

2.  To  support  a  hypothecary  action,  the  ownership  need  not  be  in  defondant ;  posses- 
sion suffices.     WaJhtr  v.  Dunbar,  6  N.  S.  627. 

<*^  3.  A  mortgagee  has  no  claim  against  one,  who  has  bought  and  sold  the  mortgaged 
property.     Thompson  v.  Bell,  4  L.  451. 

4.  A  third  possessor  cannot^  by  a  simulated  sale  the  very  day  he  is  cited,  defeat  the 
mortgagee.     (7abie  v.  Davenport,  4  L.  557. 

5.  The  hypothecary  action  is  a  proceeding  in  rem^  following  the  property  in  whoseeserer 
hands  it  may  be  found ;  the  third  possessor  claiming  it  most  either  give  it  up  or  pay  the 
debt    Moore  v.  AUain^  10  L.  496. 

6.  The  lessee  cannot  be  dbcharged  on  giving  the  lessor^  name ;  he  may  notify  the 
latter  to  appear  and  defend  the  property.    76. 

7.  Mortgaged  property,  assigned  by  the  debtor  to  his  wifo  to  satisfy  her  claims,  passes 
subject  to  the  mortgage.    Fenneety  v.  GcnsouUn^  11  L.  425. 

8.  A  partner  who  buys  out  \a&  copartners,  assuming  a  mortgage  debt,  is  liable  as  a 
principal  debtor  and  cannot  claim  the  rights  of  a  third  possessor.  Petrovic  v.  BydSy  16 
L.  223.    irfra,  6),  No.  10. 
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**  9.  The  nortgagee's  right  is  on  the  thing  itself,  and  may  be  exercised  into  whatever 
hands  it  may  pass.  Succession  of  Fields  8  B.  5.  Infra^  1\  No.  1.  £xecutorx 
Process,  II.  (a),  No,  6.    Insolvency,  IV.  (a).  No.  6. 

10.  A  third  possessor,  personally  liable,  cannot  plead  the  exceptions  one  not  so  bound 
may  do,  nor  reHaquish  the  property.  'C«  C.  d366--8;  Twickd  v.  Andry,  6  R.  407. 
ExBCUTOBT  Process,  III.  (b).  No.  14, 

11.  Where  the  mortgagee  proceeds  against  the  mortgagor's  executor,  not  as  such  but 
maely  as  actual  possessor,  no  judgment  can  go  against  d^endaat  as  executor.  Citizen^ 
Bank  y.  Bmsson,  7  R  506. 

12.  One  who  buys  slaves  subject  to  a  judicial  mortgage  agreeing  to  emancipate  them, 
and  does  so  ia  legal  form,  cannot  be  sued  as  a  third  possessor.  Tca^or  v.  Sostrop, 
d  A.  100. 

13.  Where  property,  of  which  an  undivided  part  is  suli^ect  to  a  prior  special  mortgage, 
is  sold  at  the  instance  of  a  judicial  mortgagee  who  receives  the  whole  price,  which  is 
less  than  the  special  m<Hrtgagee*8  claim,  the  latter,  no  party  to  the  proceedings,  is  not 
affected  thereby  and  may  enforce  his  mortgage  against  the  judicial  purchaser  as  third 
possessor.  G.  P.  68^-4^  709  ;  De  Blanc  v.  Bumariraie,  3  A.  542.  Infra,  YUL  (c), 
Na  12. 

^14.  Absolute  judgment  should  not  be  rendered  against  the  third  possessor,  but  oondi* 
tional,  that  he  pay  the  debt  within  a  period  fixed  by  the  judgment  or  abandon  the  prop^ 
erty.  G.  G.  3336,  et  seq. ;  G.  P.  68,  69  ;  Gale  v.  Maita^  7  A.  140 ;  J)e$obrff  v.  Cmrmenoy 
»  A.  180. 

15.  Defendant,  wiiose  possession  of  the  property  is  onee  proved,  must  discharge  him* 
self  from  the  obligation  of  surrendering  it  or  paying  the  debt  by  showing  how  he  haa 
parted  with  possession ;  if  he  have  sold  the  property,  he  is  no  longer  liable  and  the 
creditor  must  ptirsiie  it  in  other  hands ;  if  it  continue  in  his  possession  or  control,  he 
must  surrender  it  or  pay  the  debt    JcL    9  A*  180. 

6^  Preoumt  Demand,  Nflice,  and  Affidavit;  Who  are  ErUided  to  the  BighU  ef  Third  PoBseeaoire;  and 

Poet  De  Non  Alienando. 

*^  1.  The  pact  de  nan  alienando  is  not  impaired  by  the  code  of  1808.  A  purehaser  of 
property  subject  to  a  mortgage,  containing  that  clause  and  duly  registered,  cannot  claim 
to  be  in  any  better  condition  than  his  vendor,  nor  plead  any  exception  the  latter  could 
not.  Those,  who  purchase  or  acquire  real  rights  on  it  subsequently,  are  presumed  to 
know  the  titles  or  incumbrances  under  which  they  hold.  2  N.  S.  32  ;  1  L.  39 ;  13  L. 
315;  14  L.  133;  15  L.  267,  471;  19  L.  491 ;  2  B.  378;  4  E.  389  ;  6  B.  58;  9  B. 
283 ;  10  &.  54 ;  2  A.  453 ;  3  A.  268 ;  4  A.  324 ;  8  A.  58.  Pb£80RIFtiqn»  IY.  (c), 
2),  No.  2. 

2.  Any  alienation  in  violation  of  the  pact  is  null  as  to  the  creditor,  who  may  proceed 
9%d  exeewtivd  as  if  the  property  still  belonged  to  the  mortgagor.  A  purchaser  from  him, 
subsequent  to  the  mortgage,  is  considered  as  standing  in  his  place  and  subject  to  his 
liabilitiea.     Ih.    Pleading,  V.  (a),  3),  ▲.  No.  7. 

3.  A  third  possessor  cannot  be  sued  until  after  thirty  days'  amicable  demand  gf  the 
mortgagor.     Broussard  v.  JPhitips^  6  N.  S.  310. 

4.  In  a  suit  against  the  third  possessor  tnd  ordinaridy  no  affidavit  is  required.  Smith 
▼.  Biuni,  2  L.  135 ;  Gravier  v.  Baron,  4  L.  241. 

5.  In  no  case  does  the  law  allow  the  hypothecary  action  to  be  iMooght  against  a  third 
possessor,  without  previous  amicable  demand.    Rohiehaud  v.  Worskcun,  4  L.  125. 

6.  In  a  hypothecary  action  against  a  third  possessor,  a  denial  of  amicable  demand 
is  equivalent  to  a  denial  of  the  ten  days'  notice.      WiUuuns  v.  BoUawa^y  4  L.  323. 

7.  And  in  such  action  amicable  demand  of  the  principal  for  thirty  days^  and  sube^ 
quent  notice  to  the  third  possessor  for  ten  days,  must  be  proved.    /&• 

8.  An  objection,  that  there  is  no  affidavit  of  the  debt  and  thirty  days'  demand,  is 
waived  by  pleading  the  general  issue,  payment,  etc     Sprigg  v,  BeamaaHy  6  L*  63. 

9.  Personal  demand  on  the  debtor,  before  suing  the  third  possessor,  will  not  be 
required  where  the  debtor  has  absconded.  A  return  by  the  sheriff  of  ntifia  Jnma  is 
aufficient.    Ih,    Suprctj  4),  No.  14. 

10.  The  third  possessor,  who  agrees  to  pay  the  mortgagee,  becomes  his  immediate 
debtor  and  may  be  sued  directly  without  the  notice  required  by  G.  P.  69.  Woodward  v. 
Bashi^  15  L.  184;  ffebert  v.  Bousgan,  8  A.  267.     Supra,  5),  Nos.  8,  10. 

11.  The  mortgagee  may  proceed  against  the  property,  the  sale  of  which  has  not  been 
duly  recorded,  as  if  still  in  the  mortgagor's  possession.     Act  20  March,  1827,  Na  77 ; 
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Valeai  y.  AhuenU^  15  L.  269 ;  Lee  y.  Darramon^  8  B.  160.     Beoistrt,  HI.  (a),  1), 
A,  No.  2.     Execution,  V.  (d),  13),  No.  26. 

12.  When  propertj  mortgaged  with  the  jMtct  de  non  alienando  is  sold  by  the  mortgagor, 
he  is  bound  to  do  without  notice  what  he  would  be,  if  called  in  warranty  in  a  hypothecary 
action,  viz.,  pay  the  debt  or  see  it  paid.     Garter  v.  Caldweily  15  L.  471. 

13.  A  legatee  of  mortgaged  property,  not  shown  to  be  in  possession,  cannot  daim  to 
be  a  third  possessor.     Succesium  of  Porter^  5  R.  96. 

14.  The  mortgagee,  by  consenting  to  the  sale  of  the  property,  waiyes  his  right  to  the 
pact  de  non  aUencmdo  and  must  proceed  against  the  third  possessors  by  the  ordinary 
hypothecary  action.     City  Bank  v.  WaUonj  5  R.  158. 

15.  The  clause  de  mm  alienando  does  not  prevent  a  sale  by  the  mortgagor  whose 
▼endee  takes  the  property,  subject  to  the  mortgagee's  right  of  proceeding  directly  against 
it  as  if  still  the  mortgagor's.    Ducros  v.  Fortin,  8  R.  165. 

16.  A  purchaser  of  the  property,  who  takes  possession  after  the  mortgagee  obtains 
judgment  against  the  mortgagor  but  before  execution,  is  still  entitled  to  the  rights  of  a 
third  possessor.     Madcell  v.  Merriman,  9  R.  69. 

17.  It  is  only  where  the  mortgage  contains  the  pact  de  non^enandoj  that  the  third 
possessor  is  not  entitled  to  notice.  Though  the  sale  be  fraudulent,  the  creditor  cannot 
disregard  it  and  sei«e  without  resorting  to  a  revocatory  action.  lb.  Execution,  V. 
(a),  3),  E,  No8.  2,  4.    Obligations,  VII.  (b),  2). 

18.  Where  one  buys  slaves  under  foreclosure  of  a  second  mortgage,  agreeing  to  pro- 
duce them  whenever  required  to  be  sold  under  the  first,  and  on  his  death  they  are  sold 
at  probate  sale,  the  purchaser  acquiring  only  the  deceased's  rights  is  sabject  to  his 
obligation  and  cannot  claim  the  rights  of  a  third  possessor.  StanArough  v.  Econty  2  A. 
474. 

19.  Testimony  of  a  witness  that  he  went  to  the  debtors'  residence  to  demand  payment, 
that  he  found  the  house  closed  and  no  one  there,  and  inquired  for  but  could  not  find 
either  of  them,  is  not  evidence  of  due  diligence  and  cannot  excuse  the  want  of  amicable 
demand.    RMn  v.  Flower^  2  A.  731.     Bills  and  Notes,  VL  (a),  3). 

20.  Where  a  mortgagor  without  the  clause  de  non  alienando  sells  the  property,  the 
creditor  or  his  assigns  can  proceed  only  by  the  hypothecary  action  and  not  by  an  order 
of  seizure.     Williams  v.  Morancy,  3  A.  227. 

21.  Nor,  in  such  case,  can  the  property  be  ordered  to  be  sold  in  an  action  agunst  the 
mortgagor  alone.     Brown  v.  Routh^  4  A.  270. 

22.  If  a  purchaser  under  foreclosure  of  a  mortgage  with  the  pact  de  non  alienando 
could  be  evicted  by  a  subsequent  mortgagee,  as  he  would  have  reooarse,  C.  P.  711, 
C.  C.  2599,  against  the  mortgagor  and  mortgagee,  efiect  would  be  given  against  the 
latter  to  an  alienation  the  law  considers  without  effect  as  to  him.  Cfueenard  v.  SouUe^ 
8  A.  58. 

23.  After  a  mortgage  with  the  pact  de  non  aKenandoy  subsequent  mortgi^ees  take 
under  a  defeasible  title  they  are  presumed  to  know,  and  for  any  injuiy  from  such  de- 
feasance they  have  no  claim  against  the  first  mortgagee  or  those  holding  under  him.   /& 

24.  Where  property,  sold  under  such  a  mortgage,  brings  more  than  enough  to  satisfy 
it  and  the  subsequent  mortgage,  and  the  purchaser  as  required  pays  the  sheriff  in  cash, 
the  balance  of  which  afler  satisfying  the  first  mortgage  is  given  to  the  mortgagor,  the 
fraud  thus  perpetrated  on  the  second  mortgagee,  through  his  want  of  vigilance,  cannot 
be  visited  on  the  purchaser.     Jb, 

25.  Plaintiffs,  if  the  debtor's  beneficiary  heirs,  cannot  make  a  demand  on  themselves^ 
And  where  he  dies  insolvent  and  there  is  lefl  for  their  claim  in  the  administrator's  hands 
but  a  small  balance  which,  defendant  pleads,  should  be  discussed  or  credited  oq  their 
claim,  a  demand  from  the  administrator  will  not  be  considered  as  insisted  on,  the  credit 
will  be  allowed,  and  judgment  given  for  the  balance.     Jb, 

26.  Thirty  days'  amicable  demand  of  the  mortgagor  is  alone  necessary ;  no  law  re- 
quires the  issuing  of  aJL/o.  and  a  return  of  nulla  bona.     Gomez  v.  OoureeHey  8  A.  804. 

27.  The  pact,  though  in  favor  of  the  mortgagee  alone,  inures  to  any  assignee  of  the 
mortgage  notes.  The  assignment  carries  with  it  the  accessory  obligations  and  privileges 
attached  to  the  notes  in  the  mortgage,  j^t^  v.  NetUeSf  13  A.  241.  .fii/ro,  (d),  Nos. 
4,9. 

28.  Where,  in  such  case,  the  mortgagor  sells  part  of  the  land,  the  vendee  who  cog> 
nizant  of  the  mortgage,  whether  recorded  or  not,  assumes  payment  of  his  part  thereof, 
is  not  entitled  to  notice  and  cannot  claim  to  be  in  a  better  condition  than  hb  vendor, 
against  whom  alone  the  entire  mortgage  may  be  enforced.     lb. 
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29.  Act  1855,  No.  92,  relative  to  bonds  of  state  and 
summarj  remedy  of  act  1847,  §  4,  No.  149,  to  all  caset 
sheriff,  being  purely  remedial,  applies  to  a  bond  registe 
is  to  give  to  the  registry,  as  to  property  sold  ailerwarc 
aEenando*    Flvker  v.  BobOy  1 1  A.  609. 

30.  So,  property  sold  by  a  sheriff  after  the  registry 
1855,  may  under  a  judgment  against  him  for  misfeasai 
hands  without  resort  to  the  ordinary  hypothecary  actio 

See  :bifra^  VIII.  (c),  Nos.  22,  23.    Executory 
VI.  (a),  1),  No,  14.    Pbivilkge,  IV.  (b).  No.  11. 

7]  Exceptions  of  Discussion  and  Cedenda 

1.  Before  the  code  of  practice,  when  the  property  w; 
the  general  mortgagee  could  not  proceed  against  it  in  tl 
ing  the  proceeds  from  the  creditor  seizing ;  or  when  i 
cussing  the  proceeds  in  the  syndic's  hands.  Aliter,  sir 
but  is  not  bound  to  proceed  against  the  price,  though 
creditor.  C.  P.  68, 69, 708,  et  seq. ;  5  M.  634 ;  10  M. 
No.  1 ;  5),  No.  9. 

2.  A  general  mortgagee  must  enforce  his  daim  agaii 
by  successive  alienations,  in  their  inverse  order,  begin i 
successively  to  the  first.     Aliter^  when  alf  the  third 
and  by  the  same  act     C.  P.  715;  act  1817,  §  21,  ^ 
834 ;  Pattn  v.  Prefean,  7  L.  301. 

3.  But  the  mortgagee  need  not  proceed  against  the  i 
if  his  property  be  free  from  the  mortgage.     Lanusse  v. 

4.  A  mortgagee  cannot  be  compelled  to  discuss  in  tl 
reach  only  through  legal  proceedings ;  e,  g,  tax  undi^ 
O.  C.  p.  490,  art  6,  must  be  divided  by  suit  Delai 
201. 

5.  The  wife  must  exhaust  her  lien  on  movables, 
touching  immovables  mortgaged  to  a  third  person.     I) 

6.  If  an  heir  seU  property  mortgaged  by  the  anc« 
property  before  claiming  from  his  vendee  a  contributio 
McDermott,  2  L.  137. 

7.  A  mortgagee,  pending  his  appeal  from  a  judgmen 
third  possessor,  cannot  attack  another  who  may  requir 
sued  for,  as  that  last  sold.     Delahoussaye  v.  Delacroix^ 

8.  Art  72  C.  P.,  limiting  the  right  of  discussion  to 
payment  is  to  be  made,  does  not  apply  to  previous  con 

9.  One  pleading  discussion  must  tender  a  sum  suffic 
do  not,  it  will  suffice  to  deposit  it  within  the  time  speci 
3016,  3366 ;  lb. ;  Gale  v.  MaUa,  7  A.  140.     Subett 

10.  A  subsequent,  the  vendee  of  a  prior,  mortgagor 
anterior  mortgages,  may  do  so  and  claim  a  subrogati 
there  being  no  privity  between  them,  he  must  take  the 
Hendsleyy  9  L.  12. 

11.  A  first  mortgagee,  having  no  privity  with  a  8< 
latter's  rights  grant  the  debtor  any  indulgence.     Ih, 

12.  Like  all  general  mortgages,  the  wife's  follows  th< 
it  against  a  third  possessor  or  the  proceeds  of  an  exec 
when  it  appears  that  there  is  other  property  in  his  pos 
sold,  which  she  must  discuss.     4R.  71;  5R.496;  71 

13.  A  judicial  mortgagee  who  has  received  a  twelve 
has  been  sold  under  execution,  must  show  that  it  or  tl 
satisfy  his  claim,  before  claiming  a  preference  over  sul 
the  proceeds  of  other  property.     C.  P.  715 ;  La  Gour 

14.  A  third  possessor  has  not  only  a  right  to  notice 
erty,  subject  to  the  general  mortgage,  in  the  debtor's 
Merrtmaiij  9  R.  69. 

15.  The  plea  of  discussion  cannot  be  opposed  to  a  s; 
3367 ;  Baghy  v.  TcUe,  10  R.  45. 
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16.  An  inferior  cannot  be  paid,  nnder  (X  P.  403,  in  prefm'ence  to  a  prior  general 
mortgagee  oat  of  property  seized,  without  proving  that  the  debtor  has  other  propeitf 
sufficient  to  pay  such  mortgagee.     SoweU  ▼.  OSxe,  10  R.  68.     £xBcnTiOK,y.  (d),  11). 

17.  In  an  action  to  enforce  the  minor^s  nunrtgage  against  a  third  possessor,  it  is  for 
defendant  to  show  that  other  property  must  be  first  made  liable.  Aka  v.  Janmij  4  A. 
358 ;  Contra,  T&un^  v.  Carl,  6  A.  412. 

18^  Property  mortgaged  by  the  registry  of  a  sheriff's  bond  is  sabject  to  the  rak  pre- 
scribed by  art  C.  P.  715,  and  which,  even  in  the  absence  of  that  article,  would  neeessarOj 
resuk  from  the  relations  of  the  paries  and  the  equitable  rights  incident  thereto^  Acts 
1855,  No.  92 ;  1848,  No.  18,  merely  dispense  with  the  necessity  of  an  ordinaiy  hypothec 
cary  action.    FhJcer  v.  Bobo^  11  A.  609. 

(d)  AsngnmetU  of  Mortgages. 

1.  He,  who  pays  another^s  note,  cannot  avail  himself  of  a  mortgage  by  the  aitker  to 
secure  the  indorser,  unless  assigned  to  him  before  the  indorser  is  disdtorged.  KiMmd 
v.  Oreditan,  7  N.  S.  132. 

2.  After  indorsement  of  a  note,  a  mortgage  securing  it  may  be  assigned  te  the  holder. 
Ihnean  v.  Elam,  1  fi,  135. 

>8.  One  who  assigns  part  of  a  mortgage-daim  cannot  come  in  competition  with  his 
assignee,  if  the  property  be  insufficient  to  pay  both.  Though  he  warrant  only  the  exist- 
ence of  the  claim,  he  cannot  in  good  faith,  after  receiving  the  price,  prevent  his  vendee 
from  recovering  its  amount.     Salzman  v.  Oreditor$,  2  R.  241. 

4.  The  negotiability  of  a  mortgage  note,  though  not  affected  by  being  parapkii  sod 
passing  free  from  equities  to  a  h&nd  fde  holder  before  maturity,  does  not  attach  to  the 
mortgage  which  is  merely  assignable  subject  to  all  equities  between  the  original  parties, 
and  the  assignee  of  which  can  have  no  greater  rights  than  the  mortgagee  himself.  Nmo 
phisjuru  ad  alium  iransferre  potut^  quam  ip$e  haberei.  D.  50  L.  17  T.  54 1 ;  Sckmidt 
▼.  lYeg,  8  R.  435.    Bills  and  Notbs,  IV.  (d),  3),  Nos.  14, 34. 

5.  The  transferee  of  a  mortgage,  securing  the  indorsers  of  a  note,  cannot  proceed 
against  a  third  possessor  where  nothing  shows  that  the  indorsers  have  paid  the  note,  or 
ih&t  the  mortgagor's  succession  is  insolvent.    Amanett  v.  Fisky  2  A.  263. 

6.  One,  subrogated  to  the  mortgagee's  rights,  may  proceed  via  exeeutivA  against  the 
property  in  the  mortgagor's  hands.     Williami  v.  Moranegy  3  A.  227. 

7.  A  sale  in  another  state  by  whose  laws  it  is  considered  a  mortgage,  dioogh  not  sa^ 
by  ours,  will  be  considered  here  as  a  mortgage  and  not  restricted  in  its  beaeAt  to  the 
m<^tgagee,  but  extended  to  the  assignee  of  the  claim  it  secures.  C.  Q  2615 ;  Eojiden  v. 
Nutt,  4  A.  65. 

8.  The  identity  of  a  note  sued  on  with  that  assigned  as  a  mortgage  note  is  not  aSeded 
by  the  want  of  a  paraph,  they  corresponding  in  all  other  respeet8«  JonM  v.  EQit^  4  A 
803.     Supra,  III.  (b),  Nos.  4,  9. 

9.  Where  a  negotiable  note  secured  by  mortgage,  whether  to  inure  to  any  holder  or 
not,  is  cancelled,  and  smaller  notes  substituted  with  the  agreensent  that  the  fonner  mortr 
gage  unimpaired  is  to  protect  any  holder  of  the  small  notes,  as  if  set  forth  in  the  first  set, 
the  holder  will  be  entitled  to  the  mortgage.  C.  C.  2615 ;  OaBard  ▼.  Mattkewi,  10  A  23^. 
Supra,  (c),  6),  No.  27. 

10.  A  mortgage,  not  to  be  affected  by  a  succession  sale,  enjoys  when  assigned  the 
same  immunity.     BeaUg  v.  Clement,  12  A.  82. 

11.  A  mortgage  can  be  exercised  only  by  the  obligee  or  assignee  of  the  principal  obli- 
gation, from  which  as  its  accessory  it  cannot  be  d^ached.  P&rche  y.  Ls  Bkme,  12  A 
778. 

See  Supra,  III.  (c).  No.  10 ;  Infra,  VH.  Na  1.  Etidekcr,  XIV.  (a),  1),  No.  1 
ExECDTOKY  Process,  II.  (b),  2) ;  III.  (b),  No.  4.  Patmbiit,  II.  (b),  1).  Bbgistbt, 
II.  (a),  2),  No.  5. 

VIL  Of  the  Bai9K  of  Mortgages. 

1.  Assignees  of  different  instalments  of  the  same  mortgage  are  to  be  pud  concnrrently ; 
they  have  no  right  of  priority.  2  L.  455 ;  16  L.  164;  1  R.  225 ;  2  R.  241 ;  3  A  144* 
Executory  Process,  II.  (a),  No.  6. 

2.  Any  liens,  imposed  on  common  property  after  its  illegal  adjndication  to  the  suniv- 
ing  parent,  must  be  postponed  to  the  minor's  tacit  mortgage.     Harig  ▼.  Hartg,  2  L.  524. 
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5.  The  mortgagee  is  to  be  placed  oa  the  tableau  o 
mortgage  creditor  for  the  price  of  the  property  sold  at 
plus  of  his  daim  as  an  ordinary  creditor.     Baldwin  y. 

4.  Where  two  persons  purchase  jointly  each  an  un 
each  indorsing  the  other's  note  for  the  price,  and  the  w: 
whole  price,  on  the  sale  of  either  half  the  proceeds  n 
the  holders  of  the  different  notes,  and  cannot  bcabsorl 
aold.     Chrdon  ▼.  Creditors^  5  R.  47.     Supra^  JUL  (e) 

«.  A  wife  as  itrt  mortgage  cannot,  by  renouncin, 
subsequent  mortgagees  more  than  the  original  mort 
nounces  will  take  her  place  to  the  extent  (d  her  mort 
after  deducting  their  claims,  only  for  the  surplus  of  hei 
Obligations,  VII.  (b),  2)^  d,  No.  d. 

6.  Where  the  wife's  mortgage  existing  the  husbanc 
does  so,  paying  eash  and  giving  the  lender  the  same  df 
wife's  which  fikstened  on  the  land  with  its  purchase  e 
A.  774. 

7.  A  minor's  mortgage  securing  his  claims  against 
rendered,  though  it  give  no  privUege,  outranks  a  coi 
inscribed.     G.  0.  3^4,  3282  ;  Eochfard  v.  Geraghty,  K 

Supra,  IV.  (c),  4),  No.  14.    Execution,  V.  (d), 
Pbitilkgb,  IV.  (b) ;  V.  No.  2. 

VUL  Of  ths  Extinction  of 

(a)  In  General. 

L  A  mortgage  is  but  accessory  to  the  principal  ol 
though  it  import  a  confession  of  judgment,  by  presori] 
•wise,  releases  the  mortgage.  So,  the  prescription  of 
securing  iL  Sublato  prtncipaU,  toUiHur  adjunetum. 
4  L.  326  ;  15  L.  588 ;  16  L.  254;  3  R.  389;  3  A.  7 
No.  10 ;  VL  (d),  No.  1.  Novation,  II.  No.  3.  Pi 
BuJtETTSHiF,  III.  (a).  No.  2. 

2.  A  mortgage  is  not  discharged  by  a  voluntary  salt 
:sale  must  be  judicial  to  have  that  effect.    Ayraud  v.  ^ 

3.  A  mortgagee,  who  purchases  the  pn^rty,  is  as 
preserves  his  mortgage  as  regards  subsequent  mortgaj 
results  from  the  purchase,  suspends  but  ck>es  not  absol 
vepel  such  subsequent  mortgagees  and,  if  he  be  evicte 
p.  462,  art.  50  ;  MiUaudon  v.  AUard,  2  L.  547. 

4.  A  mortgage,  securing  a  note  and  providing  for  it 
jrenewal  in  a  new  name,  the  debt  being  the  same.    Pc 

5.  A  mortgage  securing  indorsements,  made  and  to 
the  note  with  the  same  indorsement     Ory  v.  Oredttot 

6.  A  vendor  expressly  renouncing  his  mortgage,  an 
not  on  their  non-paymentj  he  or  his  assigns,  exercise  1 
11  L.  264. 

7.  The  extinction  of  a  draft  given  for  the  price,  tl 
guishes  the  mortgage  securing  it.    FuUon  Go.  v.  Wri^ 

8.  A  release  by  the  mortgagee  of  a  mortgage,  prev 
power,  protects  the  purchaser.     BaU  v.  Ba%  15  L.  1*2 

9.  Where  oo-purchasers  of  distinct  portions  of  urn 
it  to  secure  the  price,  the  payment  by  one  of  his  part  < 
gage  as  to  his  portion.     Walton  v.  Lizardi,  15  L.  588. 

10.  Mortgage  notes  issued  by  the  maker,  and  coi 
maturity,  are  extinguished  by  confusion ;  his  reissue 
but  cannot  revive  the  mortgage.     C.  C.  2214,  3252-*/ 

11.  Where,  by  a  mortgage  securing  a  note,  on  its  ] 
renewed  but  nothing  extends  the  mortgage  to  the  i 
creditor  surrenders  the  first  without  notifying  third  { 
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lor  the  renewal,  it  cannot  affect  a  purchaser  under  a  mortgage  certificate  reciting  only 
the  mortgage  for  the  original  note.    Levtstane  v.  Bona,  4  B.  459. 

12.  All  liens,  acquired  under  a  mortgagor's  title,  expire  on  his  eviction  bj  a  better 
one.    BeauUeu  y.  Funt,  8  R.  485. 

13.  A  mortgagee's  consent  to  give  another  mortgage  a  preference  over  his  ovm  does 
not  extinguish  the  latter,  but  merely  displaces  its  rank.  Louchs  v.  Union  Bankj  2  A. 
617. 

14.  Where  a  note,  against  his  accommodation  indorsement  of  which  one  is  secured  by 
mortgage,  is,  on  its  renewal  by  another  with  the  same  indorser,  surrendered  to  the  maker, 
the  novation  extinguishes  the  mortgage.    Bell  v.  Murphy^  2  A.  765. 

15.  The  prescription  of  one  or  more  of  several  mortgage  notes  extinguishes  the 
mortgage  pro  taniOj  which  cannot  be  revived  against  a  third  possessor  by  the  debtor^s 
admissions  after  a  sale  of  the  property.  Grayson  v.  Mayo,  2  A.  927.  Pbbscbiption, 
VI.  No.  9. 

16.  Where,  for  aught  that  appears  from  a  draft  and  the  mortgage  securing  any  holder, 
the  debt  is  the  acceptor's,  and  nothing  in  them  discloses  that,  on  paying  the  draft  without 
being  bound  to,  he  is  to  have  the  benefit  of  the  mortgage,  his  payment  thereof  without 
any  subrogation  will,  as  to  third  persons,  extinguish  the  debt  and  with  it  the  mortgage. 
Saiaun  v.  Belf,  4  A«  575  ;  Tdedano  v.  Belfy  7  A.  60. 

17.  Our  rule  is  without  exception,  that  the  mortgage  faUs  with  the  principal  obliga- 
tion. The  prescription  of  mortgages  in  the  Napoleon  code  which,  when  the  property 
passes  to  a  third  possessor,  isolates  the  accessory  from  its  principal,  is  not  found  in  our 
code.  C.  C.  8249-^2,  8494-5 ;  Terrio  v.  Guidry,  5  A.  598 ;  1«  Beau  v.  Gkae^  8  A. 
474.    Prescription,  IIL  (a).  No.  7. 

18.  So,  the  minor's  action  to  enforce  his  mortgage  on  a  slave  is  not  barred  by  the 
prescription  of  five  years'  possession.    Id,  5  A,  598. 

19.  The  removal  of  a  slave,  subject  to  a  judicial  mortgage  in  this  state,  to  a  common- 
law  state  and  his  sale  there  as  personal  property  free  from  incumbrance,  will  not  on  his 
return  here  bar  the  mortgage.    Hemming  v.  Rotchford,  11  A.  400. 

20.  The  mortgage  from  the  registry  of  a  sheriff's  bond  does  not  expire  with  his  term 
of  office ;  if  it  did,  it  would  nullify  the  most  useful  provisions  of  the  law.  Fbdser  v.  Bobo^ 
11  A.  609. 

21.  An  outstanding  mortgage  acquired  by  a  vendee  of  the  property,  and  so  extin- 
guished by  confusion,  is  revived  by  a  decree  annulling  his  title.  Bowman  v.  McKleroy, 
14  A.  587. 

22.  Where  slaves,  sold  in  another  state  to  a  mortgagee  for  his  claim,  are  left  with  the 
mortgagor  and  vendor  who  absconds  with  them  to  this  state,  the  vendee  may  treat  the 
sale  as  null  and  revert  to  his  mortgage;  and  where,  in  a  contest  here  with  other 
creditors,  he  sues  to  enforce  his  title  as  vendee  or  mortgagee,  and,  the  property  being 
worth  more  than  the  mortgage  debt,  his  title  is  enforced  as  mortgagee,  they  cannot  com- 
plain.    Ih, 

See  Suproy  IV.  (b),  1),  No.  14  a/  2);  (c),  4).  Judgment,  XV.  (c),  1),  Na  1. 
Oblioations,  VIII.  (b).  No.  28.  Payment,  IL  (b).  '  Privilege,  III.  (b),  2). 
Registry,  II.  (e). 

(b)  Execution  Scdee. 

1.  An  execution  sale  does  not  extinguish  liens  preferred  to  the  seizing  creditor's. 
Lewie  v.  From,  4  M.  398. 

2.  Where  a  mortgage  debt  is  payable  in  several  instalments,  a  foreclosure  under  the 
last  extinguishes  the  otheffe.     Parkins  v.  CampheU,  5  N.  S.  149. 

3.  The  execution  sale  of  an  ordinary  creditor,  and  a  fortiori  an  attachment,  cannot 
extinguish  a  legal  mortgage.     BUxnchard  v.  Blanchardy  6  L.  298. 

4.  The  mortgage  resulting  from  the  judgment,  under  which  the  debtor  buys  in  the 
property  on  a  twelve  months'  bond,  is  not  extinguished.     Offvtt  v.  Bendsley,  9  L.  1. 

5.  In  such  case,  the  property  is  subject  both  to  the  judicial  mortgage  and  the  special 
mortgage  of  the  bond.     lb, 

6.  Where  property  brings  less  than  the  mortgage  under  which  it  is  sold,  all  subse- 
quent mortgagjes  fall  to  the  ground.     Hart  v.  Fcley^  1  R.  378. 

7.  Where  on  a  foreclosure  by  a  special  mortgagee  the  price  is  less  than  his  claim,  he 
becomes  an  ordinary  creditor  for  the  balance  which,  if  there  be  nothing  for  such  cred- 
itors, he  loses.     Salzman  v.  OreditorSy  2  R.  241. 
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8.  All  privileges  tind  mortgages  on  property  sold  andei 
has  none'  other,  are  transferred  to  its  proceeds  which  must 
C.  P.  301,  401-2-3 ;  Fulian  v.  Husband,  7  B.  78. 

9.  A  sale  at  twelve  months'  credit  under  the  vendor's 
the  vendee's  title,  unless  the  latter  bid  in  the  property  thi 
FoUain  v.  Broussctrd,  9  R.  72. 

10.  In  the  latter  case,  the  vendor's  mortgage  would 
vendee's  payment  of  the  twelve  months'  bond  would  be 
original  debt.     C.  P.  685-6,  708-;  A 

11.  Where  a  wife  through  her  husband  as  her  agent,  gi 
which  she  afterwards  fails  to  pay,  buys  property  subject  tc 
foreclosure  of  the  latter  at  his  instigation  he  buys  it  him: 
under  circumstances  indicating  bad  faith  in  him  and  hei 
an  innocent  purchaser,  would  have  extinguished  the  seoon( 
husband  who  was  cognizant  of  all  the  circumstances.     Jon 

12.  A  tutor  obtained  judgment  in  the  minor's  name,  on  : 
for  property,  which,  subject  to  the  tacit  mortgage,  he 
never  legally  'transferred  to  the  minor,  in  whose  name  the 
sale  under  the  judgment  in  due  form  of  law  protects  the  ho 
the  mortgage  of  the  minor,  who  must  look  to  the  tutor  and 
minors  in  their  contracts  and  property,  but  over  their  righ 
is  unqualified  and  absolute.  G.  C.  344 ;  Pike  v.  Monget,  A 
No.  21.    Execution,  V.  (d),  9),  No.  12.     Sale,  V.  (a), 

13.  Concurrent  mortgages  are  not  extinguished  by  a  s^ 
^eriff  can  only  receive  the  pro  ratd  share  of  the  seizing  ci 
former's  hands  subject  to  the  other  concurrent  mortgages. 

14.  A  sale  under  execution  does  not  afiect  a  prior  I 
minor.     Terno  v.  Guidry,  5  A.  598. 

15.  Where  on  an  order  of  court  at  the  instance  of  a  su 
chaser,  instead  of  retaining  the  balance  of  the  price  after  pa 
it  to  the  sheriflr,the  payment  being  valid  extinguishes  the  n 
and  transfers  the  rights  of  the  parties  to  the  proceeds. 
123.    Execution,  V.  (d>,  8),  a.  No.  8. 

16.  A  sale  under  a  younger  does  not  defeat  an  older  ta 
passes  cum  onere,     Oomez  v.  CourceUe,  8  A.  304. 

17.  S^o  a  purchaser  at  sheriff's  sale  to  satisfy  a  tacit  mort 
under  a  prior  tacit  mortgage,  cannot  object  that  the  jud 
was  made  should  fii*st  be  directly  annulled.     lb. 

18.  Where  the  property,  on  which  the  mortgagees  pi 
their  mortgage,  has  been  sold  at  the  instance  of  a  prior  m 
and  there  is  no  evidence  that  a  mortgage  certificate  was  re 
sequent  mortgages  have  been  discharged,  C.  P.  678,  708 
nized  as  against  the  mortgagor  who  cannot  l)e  prejudice* 
9  A.  114. 

19.  As  a  general  rule,  a  senior  mortgage  held  by  the 
mortgage  the  property  is  sold,  will  be  extinguished ;  but  t 
erty  banks  from  their  peculiar  organization  furnish  an  exc 
of  those  institutions  outranked  the  stock-loans ;  and  a  sale 
extinguish  the  former,  subject  to  which,  or  for  an  amount 
dication  if  not  made  was  invalid.  So  when  property  s( 
bought  subject  to  the  stock-mortgage,  the  bank,  to  enfor 
the  property  in  the  hands  of  a  subsequent  purchaser  with 
14  A.  237.     Corporations,  X.  (i),  Nos.  9,  16. 

20.  So  too  where  the  property,  after  being  sold  at  a  bai 
sale  to  satisfy  a  stock-loan  never  assumed  by  the  bankrupt 
the  stock-mortgage,  the  latter  may  be  enforced  against  th 
nt  the  instance  of  the  bank.  Haynes  v.  Pipes,  14  A.  248. 
preceding  cases  the  property  was  sold  subject  to  the  stock-r 
^us  assumed.  'But  the  court  does  not  rely  on  that  fact ;  it 
cial  sale  to  enforce  the  moi-tgagefor  the  stock-loan  does  not 
suhscription  ;  and  Meeker's  case,  2  A.  971,  is  cited  as  f 
that  case,  however,  the  sale  to  enforce  the  loan  was  declared 

121 


962  MORTGAGE,  VIII.   (c). 

a»9umpt%on  of  the  ftoek-morigage  hy  the  purchatery  the  tale  being  nuUy  he  could  it  seems 
recover  the  priceJ] 

21.'  The  foreclosure  of  a  judicial  mortgage  does  not  discharge  concurrent  judicial 
mortgages,  the  holders  of  which  cannot  be  referred  to  the  proceeds  in  the  sheriff's  hands. 
The  rights  of  concurrent  mortgagees  are  of  equal  dignity  and  cannot  be  controlled,  tliose 
of  one,  bj  the  other.  Property  is  sold  under  execution  without  reference  to  legal  or 
judicial  mortgages,  saving  the  provision  of  C.  P.  708  as  to  subsequent  mortgages.  The 
latter  provision  by  excepting  only  subsequent,  subjects  concurrent,  hypothecations  to  the 
general  rule.  Mxceptio  probat  regulam.  C.  P.  679;  Young  t.  Ilays^  14  A.  654; 
Judiee  v.  Kerr,  8  A.  464. 

See  Execution,  V.  (d),  8) ;  8),  a. 

(c)  Insolvent^  Partition^  and  Probate  Sales. 

L  A  legal  sale  by  syndics  discharges  ipso  jure  all  liens  in  favor  of  creditors,  parties  to 
the  concurso,     Williamson  t.  Creditors,  5  M.  620. 

2.  A  probate  sale  regularly  inade  discharges  the  mortgages  given  by  the  deceased. 
The  purchaser  takes  the  property  free  from  encumbrance,  and  the  creditor'  must  enforce 
his  lien  on  the  proceeds  in  the  hands  of  the  curator  or  executor.  2  N.  S.  231, 336 ;  6  L. 
283 ;  14  L.  86 ;  16  L.  290 ;  6  R.  299 ;  8  B.  97 ;  13  A.  382.  Registry,  II.  (d),  l^o. 
22.    Succession,  VIIL  (e),  4),  No.  21. 

3.  A  sale  by  order  of  the  probate  court  extingubhes  any  mortgage  in  favor  of  the 
heirs.     Sarapure  v.  Debugs,  6  N.  S.  1 9. 

4.  But  a  sale,  by  virtue  of  such  order,  of  the  property  of  a  person  living  produces  no 
Ruch  effect,     lb, 

5.  Though  a  probate  sale  discharge  the  mortgages  granted  by  the  deceased,  it  does 
not  affect  those  with  which  the  property  came  into  his  possession.  6  N.  S.  386 ;  5  Lb 
470 ;  9  L.  12.     Registrt,  II.  (e),<2),  b,  No.  2. 

6.  Where  property  in  dispute  is  sold  under  a  consent  decree  and  a  mortgage  retained, 
the  party  decreed  to  be  the  true  owner  becomes  the  mortgagee ;  but  if  the  purchaser  die 
in  the  mean  time,  a  probate  sale  of  the  property  extinguishes  the  mortgage.  ZatJkarie  ▼. 
Prieury  9  L.  200. 

7.  In  such  case,  the  mortgage  attaches  to  the  proceeds.    lb. 

8.  A  sale  of  property  inherited  by  minors,  to  pay  succession  debts,  under  a  probate 
decree  on  the  advice  of  a  family-meeting,  is  so  purely  in  rem  that  it  extinguishes  all 
mortgages  in  the  name  of  the  deceased.     Lakmne  v.  JtfbrMw,  13  L.  436. 

9.  The  rule  that  a  probate  sale  raises  mortgages,  attaching  them  to  the  proceeds,  is 
inapplicable  to  the  Bank  of  Louisiana  and  other  banks  by  whose  charters  mortgages  in 
their  favor  are  not  affected  by  any  sale  or  change  of  title  by  descent  or  otherwise.  17 
L.  378;  7  R.  506;  11  R.  209;  1  A.  119;  2  A.  626,  606.  Cobporations,  X-  (g)  ; 
(n) ;  (t)  ;  (aa).  No.  7. 

10.  A  prolmte  sale  of  property  so  mortgaged,  unless  with  the  bank's  consent,  does  not 
release  the  encumbrance  which  may  be  enforced  against  the  purchaser.     JL 

11.  A  pxt)bate  sale  of  property,  held  by  the  deceased  subject  to  a  mortgage,  gives  the 
mortgagee  no  claim  against  the  succession.  He  is  unaffected  by  the  sale  and  must  pur- 
sue the  property  in  the  hands  of  the  third  possessor.     Succession  of  Field,  3  R.  5. 

1 2.  Where  succession  immovables,  his  undivided  share  in  which  an  heir  has  mortgaged, 
are  sold  at  probate  sale  to  liquidate  and  partition  the  succession,  the  proceeds  of  such 
share  stand  for  the  property  in  the  administrator's  hands  subject  to  the  mortgage,  and 
the  purchaser  takes  the  property  unencumbered.  Act  27  March,  1843,  §  2,  No.  71 ; 
Succession  of  Pignegvy,  12  R.  450 ;  GUmorsY.  Menard,  9  A.  212 ;  Firdeg  v.  Bahin,  12 
A.  236.     Supra,  VI.  (c),  5),  No.  1 3. 

13.  A  mortgagee  entitled  to  share  in  the  proceeds  of  property,  sold  at  probate  sale 
and  not  paid  for,  may  by  a  hypothecary  action  enforce  bis  claim  against  the  purchaser, 
when  the  administrator,  though  notified  of  the  proceeding,  does  not  object  and  no  creditor 
claims  a  preference  on  the  price.  The  purchaser  is  but  a  stakeholder,  accountable  to 
plaintiff  or  the  succession.     King  v.  Hicky,  2  A.  367. 

14.  A  bank  affirms  the  probate  sale  of  property  mortgaged  to  it  by  claiming  the  pro- 
ceeds, to  which  however  it  forfeits  none  of  its  rights,  taking  them  subject  to  no  other 
charges  than  if  it  had  itself  provoked  the  sale ;  but  it  can  no  longer  follow  the  property. 
N.  0.  Gas  Co.  V.  Webb,  2  A.  526. 

15.  A  probate  sale  does  not  extinguish  mortgages  granted  by  the  deceased,  when  the 
adjudication  is  express]}*  made  subject  to  them ;  a  purchaser  cannot  say  that  the  sale  has 
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extinguished  a  mortgage  be  assumes.     Grayson  v.  Mdyoy  2  A.  927  ;  Heheri  v.  Doussan^ 
8  A.  267. 

1 6.  A  partition  bj  a  sale  under  a  consent  decree  is  not  judicial-  in  character.  Even 
if  the  licitation  be  lawful,  the  property  will  not  pass  free  from  a  legal  mortgage,  affecting 
the  share  of  a  joint  owner.  Act  1843,  No.  71,  is  not  applicable  to  licitations,  under  which 
the  property  is  adjudicated  to  one  having  previously  no  interest  in  it  Such  an  adjudi- 
cation is  not,  in  legal  intendment,  a  partition ;  it  is  a  sale  and  does  not  affect  mortage 
creditors.  The  intimation  to  the  contrary  in  the  case  of  the  Union  Bank,  Supra,  IV. 
(b),  1),  No.  16,  originated  in  a  misconception  of  the  statute.  Lecarpentier  v.  Jbecarpen' 
tier,  5  A.  497, 

17.  When  a  competent  court  on  the  advice  of  a  family-meeting  and  the  application  of 
a  surviving  husband,  tutor  of  his  wife's  minor  heir  by  a  preceding  marriage  and  his  own 
children,  sells  the  entire  community  property,  a  purchaser  in  good  faith  will  be  protected 
against  the  tacit  mortgage  which  could  not,  consistently  with  the  decree,  continue  on  any 
portion  of  the  property.  Fabre  v.  Ifepp,  7  A.  6.  Supra,  VI.  (c),  3),  No.  2.  Minors, 
111.  (g),  2),  No.  13. 

18.  Though  the  purchaser,  if  in  bad  faith,  would  have  been  subject  to  an  eqiiity  in 
favor  of  the  minor,  yet  that  equity,  being  secret,  could  not  affect  the  purchaser's  innocent 
vendee.    Jb. 

19.  RosT,  J.,  dissenting.  It  is  not  perceived  how  the  order  to  sell  the  husband's 
interest  with  his  wife's  can  bring  his  share  under  rules  exclusively  applicable  to  succes- 
sion property,  or  how  the  decree  and  sale  under  it  were  inconsistent  with  the  minor's 
mortgage  and  necessarily  raised  it  If  it  did,  all  decrees  in  partition  sales  would  neces- 
sarily raise  the  mortgajsfes  against  the  joint  owners ;  but  the  reverse  is  true.     10. 

20.  A  probate  sale  of  the  wife's  separate  property,  to  pay  her  debts  and  settle  her 
succession,  will  extinguish  all  mortgages  in  her  name.     Aicard  v.  Daly,  7  A.  612. 

21.  RosT,  J.  On  this  question  I  differed,  on  a  former  occasion,  from  the  majority  of 
the  court ;  but,  as  the  decision  has  become  a  rule  of  property,  I  feel  bound  to  consider 
the  question  solved  in  the  affirmative.  lb.  [/f  is  not  perceived  wherein  this  decision 
diners  in  any  vnse  from  the  settled  jurisprudence  of  the  court,  supra,  Nos.  2,  5,  et  al. 
27ie  dissenting  opinion  of  Judge  RosT,  supra,  No.  19,  presents  quite  a  different  question 
—  sed  ita  scripta  est] 

22.  When  the  third  possessor  dies,  a  mortgagee  with  the  pact  de  non  alienando  may 
pursue  the  property  by  executory  process  in  the  hands  of  the  administrator  or  any  pro- 
bate purchaser.  He  is  not  a  creditor  of  the  deceased,  and  cannot  be  drawn  into  the 
concurso  to  contest  his  rights  to  the  proceeds  with  the  mortgage  creditors  of  the  succes- 
sion.    Succession  of  Vancourt,  11  A.  383. 

23.  But  when  property,  subject  to  the  pact,  forms  part  of  the  mortgagor's  succession, 
the  probate  sale  extinguishes  the  encumbrance  and  the  mortgagee  must  look  to  the  pro- 
ceeds. After  the  mortgagor's  death,  notwithstanding  the  pact  which  has  full  effect  only 
during  his  life,  the  property  becomes  subject  to  the  laws  for  the  settlement  of  estates  and 
must  be  sold  under  them.     Michel  v.  Delaporte,  14  A.  91.     Succession,  VIII.  (e),  8). 

IX.  Of  the  Insoription  and  Erasure  of  Mortgages. 

See  Registry,  II. 

MOTION. 

See  Appeal,  II.  (b) ;  VI.  Arrest,  I.  No.  7.  Attachment,  VIII.  Criminal 
Law,  V.  (d),  2) ;  XIV.  XV.  Injunction,  VII.  Insolvency,  X.  (b) ;  XI.  (b), 
Nos.  9,  16.  Judgment,  IX.  X.  No.  5.  New  Orleans,  II.  (g),  5),  No.  7.  Parti- 
tion, III.  (c),  No.  14.  Rule.  Sequestration,  II.  (a),  Nos.  IS,  etoL  Succession, 
VIII.  (d).    Summary  Process. 

MOURNING. 

See  Marriage,  IX.  (a),  Nos.  5, 9.  Privilege,  IV.  (b),  Nos.  7,  9.  Succession, 
VIII.  (f ),  8),  A,  Nos.  3,  6,  10.       ' 
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